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. : - Circuit Judges.

» Appeal from an order of the District Court for the

Eastern Dlstnct of New York “(John F. Dooling, Judge)

ordering. the defendants New York City educational offi-

_cials, to supmit a plan to- desegregate Andrew Jackson

High School and enjoining them from continuing to op-
erate”a Controlled Rate' of Change Plan governing the

‘assignment of students in the Andrew Jackson High

School attendance zone. , .

“ = 7 The Court of Appeals noted that the District Court

fi’ound that the segregation. of ‘Andrew Jackson ng{

- .u ‘School was not the result of de jure-action by the defen-

dants but was de’ facfo segregation, and accordmgly,

s reversed the order to desegregate the school. Y

The Court of Appeals also held that the order for the

. injunction against continued operatlon of the Controlled .
- Rate of Change Plan should be 'remanded to the District

Court “for further ﬁndmgs on the specific details of "the
Plan with the recogmthn that the purpose-of the Plan
is within constitutional bounds. The deejsion of the Dis-
trict ‘Court not to join ‘several pewe defendants®> was

Aﬂi;'med in part, reversed in part and remanded ‘

. %

-

14 N4

lant Commissioner of Educatwn of the
State of Ne/w York.
N 2026 . _

‘ ;;E’..v,.._..; ...“7‘2"" ]

; Juorre M. Hecker, Albany, N.Y., for Appel-
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‘ L " Desoram (. Rorumawn, Corporation Counsel’s
Office, New York, N.Y. (Allen G. Schwartz,.

Corporation Counsel, L. Kevin Sheridan

: _ and Robert Zeif, Corporation Counsel’s
: / Office, New York, N.Y., of counsel), for
. New York City Appellants ’ .

James ' I. MEYEBSON’, N.A.ACP, New York,
N.Y. (Nathaniel R. Jones, N.A.A.C.P., New

York, N.Y., of counsel), for Plaintiff-Appel-
lees. . :

The following amict curiae submitted briefs:

George D. Leving, Port Washington, N.Y., for
State Senator Levy and State Assembly-
man McGrath.

PavL E. Kerson, Nicroras G. G'ARAUFIS, Garav-
. Fis & Kerson, Bayside, N.Y., Gerarp E.
Ly~xcrn, New York, N.Y.,, for Queens

o\ County New Democra@c Coalition.

* Sm~xey Romasu, Brooklyn, N.Y., for Velley
Stream Central H.S. District el al.

Norman N. Lisex, New' York, N.Y,, for‘ Uﬁion.
Free School Disirict #13 et al.

ArBertr A. D’Acostivo, Valley Sfream, NY,
for Union Free School District #30. °

Havr, McNicor, H:}MILTON & Crarg, New York,
. N.Y., for Village of Valley Stream.

e —

GurreIN, Circuit Judge:

This class é.ct.i.on f8: injunctive relief and a declarat‘o‘ry
judgment under Title 42 U.S.C. § 1981 and § 1983 and the

laws of New York, was begun in June 1976 in the Eastern
i . * ’
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_ District of New York (Hon. John F. Dooling, Judge),

on behalf of a number of students enrolled in Andrew

Jackson High School (“Jackson”) by parents of the stu-
dents. The deféndants were the State Commissioner of
Education, the City Chancellor, two school officials and
the members of the Board of Education of the City of
New York. Plaintiffs sought determination that the ac-
tions and inactions of the defendants had created a de jure
. segregated facility at Andrew Jackson High School.
Plaintiffs have alleged that the policies and practices
_of the defendants-appellants “were taken with the knowl-
edge that the inevitable effect and the foreseeable con-
sequence of the same . ... would result in Andrew Jackson
High School becoming a segregated minority school. . . .”
The plaintiffs seek to enjoin the defendants from “con-
tinuing to maintain and perpetuate Andrew Jackson High

School as a racially segregated facility,” to require the

Commissioner to reinstate a certain .desegregation order
he had made on December 18, 1975 (disclissed below),
and to require the defendants “to promulgate and imple-

ment a meaningful plan for the purposes of desegregahng .

Andrew Jackson High School.”

After the action was filed, the Commissioner approved
a school assignment plan on July 1, 1976 (the 1976 Con-
trolled Rate of Change Plan), which was considered in
~ the trial below and invalidated as unconstitutional. Par-
-ent Association of Andrew Jacksomn School etc., et al. v.
Ambach, Commissioner of Education of the State of New
York, et al.,, 451 F. Supp. 1056 (E.D.N.Y. 1978).

At trial two central issues were involved: (1) whether
the concededly all non-white condition of Jackson was
the result of de jure action by the State (however de-
fined) ; and (2) whether, assuming that the eurrent mi-
nority character of Jackson was simply a de faclo result
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of conditions beyond the control of the educational au-’
. thorities, the 1976 Plan—the Controlled Rate of Change
Plan—nevertheless violated the equal protection clause
of the Fourteenth Amendment by creating.a “dual” school
system.

After a lengthy trxal the District Court found that
there “1s no ewdence that the Board has sought to seg-
regate minorities in identifiably minority schools or has
taken any action for the purpose of segregating minority
students.” 451 F. Supp. at 1077.

Having found in his painstaking and meticulous review
~ of the evidence that there had been no de jure segregation,
the judge addressed the 1976 Plan. He held it unconsti-
" tutional as a denial of equal protection because it limited
the admission choices of minority students, with the as-
serted goal of promoting “the education of the Yargest
possible number of children in schools in which the ma-
jority of the students are white for the longest possible
time.” 451 F. Supp. at 1080. In its finding, the court
recognized, nevertheléss, that the Plan would actually
cause “a substantial reduction of the segregative impact
of demographic change.” 451 F. Supp. at 1080 (emphasis
added).

The Distriet Court ordered the 1976 Plan to be set aside
and ordered the City School District to present a plan
to the Commissioner for the desegregation of Jackson

substantially in accordance with the earlier December 1975
- order of the Commissioner which had mandated the trans-
fer of white students into Jackson.

Thus, despite the finding that no de juré state action
"+ had caused the segregation of Jackson, which occurred
before the Rate of Change Plan was adopted, the relief
granted was not only to invalidate the 1976 Plan but

9999



W affirmative actlon‘to remedy the segregated con- .

on of Jackson as well.

From this order both defendant Gordon Ambach, Com‘
missioner of Fducation of the State of New York, and
the various eity-defendants appeal, primarily on the
grounds that: (1) the 1976 Plan wag a voluntardy under:
taken affirmative action program that is accordingly en-
titled to much more circumspect treatment by the courts
than if it had been ordered to rerhedy existiﬁgde jure
segregation; (2) having failed to find. de jure segregation
as to Jackson High School, the District Court lacked
the authority to fashion a remedy for the existent racial
imbalance at that school or to impose on the defendants
a duty to allevmte the racial imbalance; and {3) the rem-
edy ordered appears to exceed tha¥ necessary to eliminate
any incremental segregative effect of any official acts or
omissions. Thus the appellants contend that the judge
violated the prineiples.set forth in Da Jton Board of Edu-

cation v. Brinkman, 433 U.S. 406, 420 (1977); see Austin-
Independent - School District v. United States, 429 U8,

990 (1976) (order), m which the Supreme Court held

that a federal court is reqmred to tailor the scope of a
desegregation remedy to fit the nature and extent of "the
constitutional violations, and must-determine, therefore,

how much incremental segregative effect, if any, the vio- -

lations had upon the racial dlstnbutlon of the school
populatxon ‘ ‘

The plaintiffs below, although they do not challenge
the ultimate resulf, filed a notice of cross- -appeal in which
they argue that the court failed to make certain findings
of fact andsto apply the appropriate standard in ana-
lyzing the evidence as set forth in the cases of Arthur
v. Nyquist, 573 F.2d 134 (2d Cir.), cert. denied, 99 S. Ct.
179 (1978), and Hart . 'Commumty School Board #21
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pending our decision. -

512 F.2d 37 (2d Cir. 1975) Indeed the appellees appear

to agree with the appellants that there is -a disparity
between the . District -Court’s findings of fact (that the
all-minority condition of Jackson was not caused by pur-
poseful state actlon) and the compulsory desegreggtion
remedy whxch‘xt decreed. Appellees submit, however, that

' the - court below erroneously failed ‘to find certain facts
upported by the record, which would have served “as .

predxcate for the-. conclusmn which was ultimately
reached.” .’ o ).

The plamtxffs also appeal the failure of the court (1)
to make findings under Title VI (violation of which the
amended‘_‘ complaint alleges); and (2). to add Nassau
County school districts and officials as party-defendants
so that an interdistrict remedy might be formulated.

We have continued a sfay of the District Court’s decree

. |

- . I

\

Andrew Jackson High School is located in southeastern’
Queens, about one mile from Nassau County. The area
is known' as Cambria ng)ts and is populated predomx-
fantly by blacks. In 1937, when- Andrew Jackson was
opened, the population‘of Cambria Hexghts, as well as
" the rest of the Borough of Queens, was virtually all whlte"
- After -World War 1I, the Borough of Queens, and the

" rest of New York City, underwent extensive population

changes as a result of the mass exodus of the middle
class, which was mostly white, from the city to the ad-

‘jacent suburbs. In 1957 the academic high schools in

Queens had a student population which was 94.2% “other”
(meaning whxte” in the parlance of the statisticians).

. By 1975 the percentage of-whites had dropped to 55.4%.
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gy the end of 1977 it was about 48.6%. Assuming s con-
tinuation of the present demographic' trend, which has
shown no sign of abating, the Queens academic  high
schools will, in the school year 1981-82, have a student
population which will be only 36.4% white.*

Andrew Jackson is, and has been for several years,

virtually an all-minorities high school.® In slightly over
twenty years, the percentage of white students has de-
creased from over 80% to under 2% reflecting—though to
an even greater degree—the overall decline in the white
student population of the Borough of Queens académic hxgh
schools. v \

Since 1963 school authogities have taken steps to stem
Jackson’s acceleration toward an exclusively minornity stu-
_dent body. Until 1967 the thrust of this effort was the
creation of options for students from heavily minority
populated junior high schools “feeding” Jackson and from
mmorxty areas in Jackson’s attendance zone to attend
othér Queens’ high schools. When this “opt-out” method

i1  The Béroughs of Manhattan, the Bronx, and Brookiyn are even
v further along in the protess than is' Queens, with academic high school
- populations as 6f October 1977 which were respectively 11%, 20%,

and 35% white. In Staten Island the 1977-78 high school population

was still 85% white. 451 F, Supp. at 1058. .
Contiguous with Queens and close to Andrew Jackson High Schoo!
are Sewanhaka Central ngh Schoo! District #1 and Valley Stream

/ - . Central High School District #1, in Nassau County, neitber of which

has high schools that are less than 92% white.

2 -Judge Dooling’s opinion, and the tables therein, termed blacks, His-
panies and individuals of American Indran, Asian -or.Pacifie Island
. origin as “minority” and all others as *“others” In this opinion we
will continue to address the former group as “minority™ or as “non-
whites” but for convenience will refer to “others” ag “whites”. We
are, of course, awarg that these terms may not be completely accurate
" from an anthropological standpoint, but .they approximate social
realities.. We also note that for purposes of determining the segregated
condition in schools, the Supreme Court has grouped blacks with

Hispanics, Keyes v. School District No. 1, 413 U.S. 189, 19798

(1973), -
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failed to stabilize the racial balamece at Jackson, more
aggressive plans were developed in }967 and 1968—in
the latter instance, at the behest of the State. The 1968
Plan, one of several propgsed by a ‘'specialist. consulting
firm retained for that purpose, involved extension of the
Jackson attendance zone into a white residential area
north of the former zone, as well as the mandatory assign-
ment to other ngens high schools of students from en:
claves in mmorxty:@reas in' the Jackson zone. The hopes

. for that plan were dashed by the bitter 1968 teachers’

strike, which closed the schools for over two months and
exacerbated racial tensmns When schools finally did opgn,
the large number of new white students expected at Jack-
son failed to appear. -

The 1968 Plan was c¢ontinued in force until 1973 al-
though thefe Wwere some zoning and enclave“revisions in
1971 in response to the opening of Hillerest Comprehen-

- sive High School. Attrition of white students continued,

however, paralleling, but to a greater degree, changes -in

- the_composition of other high schools in Queens, In 1973

the enclave system was replaced by a new “Choice of
Admissions” scheme, under which children in the former
minority-populated enclaves -were to be given the oppor-
tunity to attend any one of eight possibl¢ receiving schools
other than Jacksen. In 1975, the Board of Kducation
expanded this free choice scheme by transforming the
entire Jackson zone into a choice of admissions area; "
theffeeforth, no student within the zone was) to be man-
datorily assigned to- Jackson. Rather, two additional
schools and Jackson itself were added to the list of re-
ceiving schools making a total of eleven ‘schools from
which all Jackson area ré&sidents were free to select.
The adoption of the full' Choice of Admissions Plan

marked the failure of all previous plans to preserve in-
. ,
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tegration at Jackson. At the time the plan was inaugu-
rated, the white students at Jackson compnsed only 2%
of the student body.

~ In June 1975, the plaintiffs in this case petitioned the
- State Commissioner of Education to set aside the full
Choice of Admissions Plan. In his first decision, rendered
in December of 1975, the Commissioner determined that,
despite the Board of Education’s efforts to stem the
outflow of white students from Jackson, Jackson had
become an all-minority school. Noting that it is State
educational policy to promote integration, the Commis-
sioner found that the Board had been unwarranted in
effectively abandoning Jackson to “perpetual segrega-
tion.” Matter of Parent Ass'n of Andrew Jackson, 15
Eduec. Dept. Rep. 235, 239 (1975). He ordered submission
of a program designed to assure that the racial compo-
sition of Jackson “reflects” that of the student body of
the Borough of Queens. I1d. at 240.

This decision rested upon the assumption, however, that
~ white students made up over 30% of the student popu-
lation oﬁ Queens. The City Board petitioned for a rehear-
ing, presentmg data showing that the student population
of the borough was over 50% minority and that this mi-
norxty percentage was increasing. A revised opinion by
the Commissioner, issued in May 1976, relied ugon this
demographic information in reversing the previous de-
‘cision. The Commissioner concluded that compulsory as-
signment of white students to Jackson would ultimately
“impair . . . racial integration of the high schools of
the borough as a whole.” Matter of Pasent Ass'n of An-
drew Jackson, 15 Educ. Dept. Rep. 483, 485 (1976).

. On July 1, 1976, -the Commlssnoner, accordingly, ac-
cepted a revised version of the Board’s 1975 choice of
admissions plan for Jackson—the Rate of Change Plan—

&
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and orderd its implementation, and it is this order which
Judge Dooling fmmd to be violative of equal protection
guarantees. .

The Commissioner’s July 1, 1976 Order

The Commissioner’s May 1976 decision accepted the
Board’s basic premise Mhat “any significant revision of
attendance zones or reassignment of students to achieve
greater integration at Andrew Jackson Iligh School will
adversely affect racial integratign in other high schools
in the borough which presently are integrated.” 15 Educ.
Dept. Rep. at 484. - ¥ -

The Controlled Rate of Change Plan of July 1976 is
somewhat complex, but essentially provides as follows:

Black and Hispanie students residing within the Jack-
son attendance zone are given the option to attend any
New York City high school (other than special admissions
high schools under Education Law § 2590-g(12)) “in which
the percentage of ‘white students’ exceeds 50% or the
borough’s white& percentage (whichever is higher), pro-
vided the school’s utilization is below 125% or it is already
a receiving school.”.451 F. Supp. at 1072 (emphasis in
original).

Comersely, white students in the Jackson attendance
" zone have the option to attend any city high school (other
than special admfssionsSchools) in which the percentage
of white students is lower than the borough’s white per-
centage or is less than 50% of the school population,
whichever is lower 451 F. Supp. at 1072.

Mmority students may dhoose recexvmg schools to the
extent that admission of such students, coupled with ad-
mission of minority group students from other integration
programs, or through demographic' changes in the at-

oo 92935
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tendance qrea servmmg the recexvmg,school will not - c
.+ (a) decreaSe the receiving school’s whxte-mmonty ethnic
‘balance by 4% or .more in any one school year, or (b)
‘produce a changetin that balance, in any one year which
exceeds “oneAfourth of the dxfference between the school’s

. ., .. eurrent white -enrolhnent and 8 50% white ‘enrollment,”

. L whichever - is less. 451 F. Supp: at 1084 (Anmex A).* -

*q

s . . ' . ' . !
Y -~ . ) . r'
Ce

* -
-, . i . e, e ) .
P . . I l LI A . o N
T i -_""‘- S e e - c . ‘ T
.* , .

M‘ P The power of the federalucourts to 'é@pel dess '
% .- tion in state scheol'systems is clrcu.mscnbed "As tha S
ORI Supreme*®ourt has emphasized repeatedﬁ, our suthority ~~ -
" to order remedial”action depends upon & determingtion
. that- the state, by law (de jfure)pha_s discriminated om
v the basis of @ & Reolor in viol  of federal J.aw.
~ See Swann v. Charlite-Mecklenburg Board of Ed
v 402 US. 1, 16, 23‘%1971) Pasadena Uity Board of Edu--
S . calion v. Sprmglw, 427 U.S. 424, 434-35 (1976) ; Dayton "
' Board of Education-v. Brinkman, .smprqg 433 U.S. at 419- | o
| 20. Since X eyeg v.. School D@?‘i&u his been apﬁarent L
. that' de facto segregation aton‘@"camrbt support & court
order mandating affirmative acnon,sw we are, oj course, .
- bound%:y this hxmtatwn See K eyes‘ . Scheﬁfl)fst No.1, beg

-

D *8  The Pigh also provides !or enriched academie’ and *&mml pro- .
% . grams- for thoss studenta who remain at Jackson. It calls for the
crgation of a “law center” magnggz.progmm an mnuon of current
magnet programs in music and art, Q continuation of eoopemtive
programs with Queens College, development of an upstional skills

program under which students ean take voeq bjeetl at Queens -

vocational schools, an expansion of the high 5ol mtcmhxp program
. in which students work part time for ag'cnem and companies, and
v 8 broadéning of the work-study cooperative education program. The
, ‘ Plan also provides that Jackson students will participate jeiggly with
: students of all races in such activities as neighbbrhood restoration and
enhkancement, after- ne!fdot career traiving programs, regional arts, ath-

» letic and journalistic programs, afd 'in rscmny mixed group relations
workshops.

' | - 2236




413 US. 189, 208-09 (1973); Brinkman, supraf at 420;
* Hagt b. Community Sch. Bd., supra, 512 F.2d at 4850;

cf. Washington v. Davis, 426 U.S. 229, 23940 (1976)
(emplé:yment test case; dlctum about school desegrega-

' tion). - -

A ) f

The findings of the District Judge Wil respect to Jack-
son are clear enough. He found that nene of the aets
of the City School Board was either intentionally dis-
criminatory or, if disguised as neutral, had the underlying
purpose to effect segregation. . These findings of fact,
after a full trial, end a most careful review of the evi-
dence by the experienced trial judge, can be set aside
by this court only if “clearly erroneous.” F.R. Civ. P.
52(a); see Brinkman, supra, 433 U.S. at 417. We have
scrutinized them and find that none of them is clearly
erroneous.*

The plaintiffs appeal the District Court’s decision though
they were granted relief. They apparently fear that the
findings below that there were no intentionally discrimi-
natory acts undercut the basis for the trial judge’s deseg-
regation order with respect to Jackson. Thejf-urge upon
us, therefore, that the court, in making its findings; erred’
with regard to the applicable law,' and that, by failing
to make other findings allegedly compeiled by the’ evi-
dence, it’ did not reach the correct ultimate factual con-
clusion that Jackson had become an all-minority school
because of de juré discrimination.

4 We need not abstractly determine the proper standard of review
to apply to mixed questions of law and fact. To the extent that in-
dividual findings rest partially upon the trial judge's understanding
and application of law, our opiniom examines these findings both for
error of law and for clear error of fact. L.

2237

~
P e
T



" -~
@

Judge Dooling was thoroughly familiar with our, de-
cisions in Hgrt v. Community Sch. Bd., supra, and Arthur
t. Nyquist, stipra, in which we tried to explicate what we
believed Keyes meant to be the miinimum requirement

for a finding of de jure discrimination. In Haré we re- -
" jected' a purely subjectn(e standdrd of proof” of intent’

just as we refused to \pply a wholly obJectxve standard

of foreseeability that would amount to no more than a

prophecy of diseriminatory impact. See Arthur v. Ny:
quist, 573 F.2d at 142. This circuit has simply recognized
that official acts in _their setting can provide ecircumstan-
tial evidence of intent, as in other fields of law. In Arthur
.v. Nyquist, we recently reaffirmed our adherence.to the
Hart standard despite claims that it was inconsistent with
the decisions in Washington v. Davis, supra; Arlington
Heights v. Metropolitan Housing Corp., 429 U.S. 252
(1977); Austin Independent School District v. United
States, supra; and Dayton Board of Education v. Brink-
man, supre. '

Whether or not our own determination in Arthur v.
Nyquist that Hart remains velid after these cases proves
to be sound,® there is no merit to the contention that
Judge Dooling failed to_apply the rationale of Hart and
Arthur in deciding whether de jure action had caused the
change in the racial balance of Jackson. He cijed both
eases and discussed their applicability. We accordingly
must his findings that theysegregation of Jackson
resulted ffom population changes which state action at-
tempted tp,impede rather than to assist: He found spe-
at:

upreme Court may soon further illuminate the contours of the
dard. Ses Brinkman v. Gilligan, 583 F.2d 243 (6th Cir.
1978), cert\granted, 99 8. Ct. 831 (1979).
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there was no covert purpose to segregate concealed
under practices that professed to be directed to in-
tegration. The evidence requires the conclusion that
the Board has striven throughout to aveid racial
1mba§ance in.the schools, to redress it where it could,
and to compensate for it where it could not.

451 F. Supp. at 1079. ,

That might seem-to end the matter. Plaintiffs urge,
however, that the decision by the District Judge was
flawed because he failed to make other findings of facts’
and because -he assertedly drew incorrect inferences con-
cerning intent from the findings he did make. The essence
of plaintiffs’ argument is that the findings made and the
ﬁndii;gs omitted, taken cumulatively, necessarily lead to
the conclusion that Jackson had been intentionally seg-
regated. | M

In evaluating the cause of a segrégated condition, a
district court should be sensitive to meaningful patterns

“of behaviér by government agencies. Indeed we thmk

it would be an inadequate anaiysxs if a trial court con-
tented ifself with a superficial exdmination of isolated
acts, without any consideration of possible underlying
relationships that.are probative of intent. See Keyes,
supra, 413 U.S. at 207-09; Arthur, supra, 573 F.2d at
14345; Hart, supra, at 46-48, 50. Yet, no matter how
willing a judge is to view official acts in an overall per-
spective, it is not easy to find intentional segregation
by culminating separate acts over a long period of time
each of which was permissible at the time. Compare
Brinkman, supre, 433 U.S. at 413-14, 417. A
The individual findings—made and omitted—upon

which plaintiffs focus, virtually all relate to the supposed

unwillingness of the defendants to take the steps that
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would have most effectively and ihoidughlg‘/ides'egregated
And&-ew Jackson High School. As a matter of effect,

., even apart from intent, the Distfict Court found that the
‘ aggregate consequences of these alleged gcts was not to

create: a segregated mtuatxon, but only to fail to arrest
completely the segregatlve impact of a shifting popula-
tion that was beyond their control. If there is no de jure
segregated school system, there is no judicially-enforceable
constitutional obligation, under existing law, to take affirm-
ative action to remedy racial imbalance. Brinkean,
supra, 433 U.S. at 417; see Spangler, supra. It is per-
missible, accordingly, for local officials to attempt volun-
tarily to correct or combat such an imbalance, see Swann, -
supra, 402-U.S, at 16, at a slower pace than would be
satisfactory for a school or district under a court order
to dismantle a dual system, compare Greem v. County
School Board, 391 U.S. 430, 439 (1968). And, in the light of
our lack of constitutional authority to command affirm-
ative action where there is no de jure dual system to dis-
mantle, we must be careful not to discourage voluntary
plans that go beyond the consfitutional requiren'lents be-
cause they do not go far enough.

In Hart ». Commumty Sch. Board, supra we did not
say that it was the failure to choose the most radical-
method of desegregation that amounted to the de Jure -
discrimination. Rather, Har¢ indicated only that a pattern
of affirmative conduct, coupled with omissions to act that
foreseeably promoted segregation, could produce enough
evidence for a finding of intentional segregatxon 012 F 2d
at 4647, 50. :

In short, we cannot overturn the District Judge’s find-.
ing that there were no intentional segregative acts merely
by looking to a series of instances in which the defendants
contested growing .de facto desegregation in & manner
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that was less aggressive than plaintiffs would have
wished.® See Pride v. -Community School Board $£18, 488
F.2d y 327 (2d Cir. 1973). And we do not find any
mstances ‘which the Jtidge overlooked of intentional gov-
ernmental activity that actually‘ promoted segregation. -

Appellees have asked us to consider the following:

1. Appellees argne that the 1965 siting of the new
. Springfield Gardens High School south of Jackson served

to draw whites from the already preeariously balanced

racial populatlon at Jackson. But Judge Dooling care-

fully examined the evidence concerning that matter and
determined that the siting decision was made on_racially

nefitral and reasonable grounds; he specifically found

#hat the ultimate adverse racial effect was not foreseeable.
45% F. Supp. at 1064-65.

Z.?Similarly, the District Judge’s discussion of the point

satlsﬁes us that there is no merit to appellees’ charge that °

in 1968 the admissions variance program even if facially
neutral, was operated in a way that xmprOperIy facilitated
the departure of white students assigned to Andrew Jack-
son. 451 F. Supp. at 1067-68. - ,

v 8 It is, of course, a diffcrent matter if a desegregation plan includes
elements that actually discriminate against minorities. Sec Part III,
tnfra. Apart from the Rate of Change Plan, which we consider helow,
‘we do mot find that .the voluntary desegregative acts of dcfendants
have entailed collatera]l discrimination against minorities. The mere
fact t@t the utilization of the transfer options gccorded to minority
students in the Jfackson zone may have involved the inconvenience
of transportation does not amount to dmnmmnhon against those
students. See Higgins v. Board of Edumtwn 508 F.2d 779, 793 (6th
Cir. 1974) (gnm leewdy in voluntary desegregation plans).. Indeed
where racial imbalance s the result of population shift, it is not dis-
erimination to offer minority studerits the chance to attend still inte.
grated schools.
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3. Appellees maintain that the State Commissioner ruled
in 1967 that the City Board was responsible for aggravat-

ing the segregation at Jackson. We do not believe this to” -
be a fair reading of the Commissioner’s ruling. He did sug-’
gest that the affirmative action taken by the Board had not

been enough to overcome the effects on racial balance of
certain population changes for which the educational offi-
cials were not responsible, but he also noted at the time
that “[t]here is some indication in the record that measures

already taken by the respondents may have decreased the

amount of increase in Negro pupils.at Andrew Jackson
High School.” Matter of Gray, 6 Educ. Dept. Rep. 92, 93
(1967) (emphasis added). Since there is no past history of
an officially’ segregated dual school system, we think that
in the context of the de facto imbalance, the comments of
~ the Commissioner did not amount to a charge of unconsti-
. tutional action under the Fourteenth Aniendment. At most
‘they reflected the commendable enunciated State policy to
favor voluntary desegregation.

4. The appellees also attach signiﬁcafxce to the'circum-
stance that although the Jackson attendance zone was
eventually extended further north into white residential
areas in 1968, this was not done earlier in 1965. The con-
tention is that the zone was not extended in 1965 hecause
of white community pressure. Tliere is no doubt that there

“was white community opposition. We do not credit this as -

the causative force, however, in the absence of a specific
finding, and in the context of the general finding of good
faith which Judge Dooling did make. In any event, there
was no discriminatory action such as, for example, the de-
liberate change of feeder school patterns to promote racial
imbalance, that could support a finding of intent to segre-
gate. In the de facto context, under current doctrine, the

2242

19

<
'
1
‘1
.

Fonied .

RYS s



(@

’
f ’

failure to take stronLqer voluntary action cannot be equated

with a similar failure in situations where there is a con-

stitutional bbﬁigation to remedy de jure segregation.
Lastly, appellees complain that the withdrawal of his

* 1975 decision by the Commissioner and his later apprdval

of the Coutrolled Rate of Chang® Plan itself. resulted from
white pressure. The District Court concluded, however,
after giving careful attention to the charge, “that the Com-
missioner’s decision of May 1976 [to accept the Rate of
Change Plan] was based on the cbnsiderafions he assigned
for it, particularly the risk that ‘equalization’ would pro-

. duce ‘resegregation’ of integrated schools, and that it did

not reflect yielding to pressures that superseded the Com-
missioner’s own judgment.” 451 F.2d at 1072. We cannot
say the finding was clearly erroneous, considering.the mul-
tiplicity of factors which the Commissioner had to .consider.

“Having upHeld Judge Doolmgs conclusion that the all-
minority character of Jackson on the eve of the adoption
of the Controlled Rate of -Change Plan was not the result
of de jure discrimination, we are compelled to reverse the
District Judge’s order that Jacksor® be desegregated. On

the basis of his determination that there had been no in-.
tentional segregation, the judge lacked authority under .

controlling law to compel the school authorities to imple-
‘ment an affirmative plan designed to achieve racial halance
at Jackson. Nor could the District Judge’s order have heen
justified solely on the basis of his ruling that the Rate of

Change Plan was unconstitutional. Even if the Plan itself

were unlawful, see infra, it was instituted at a time when

Jackson ‘was already ‘a full minority school, so that it

could have had no incremental effect on that school’s ethnic

composition, The order to balance Jackson racially, there-

fore, was unaut'};oﬁzed since it went beyond remédying any
2243




-

conceivable incremental injury gaused by the Plan, ®the ( 3

Plan were, indeed, unconstxtutlonal Se'e Brmkman, supra, Yo s

at 420 . < e ;’
Plajhtiffs urge, neverﬂwless, that a desegregatmn orde: i

may De predicated upon the Civil Rights Act of 1964, argu-

that under Title VI, 42 U.S.C. §2000d, segregative k]

effects along,without discriminatory intent, establish a .

prima facie \gplation® We. think, however, that Title VI

does not authorize federal judges to imposa a school de-

segregation remedy where there is no constitutional trans-

gression—i.c., where a racial imbalance is merely de facto.

Significantly, Title IV of the Act, which deals comprehen-

silvely with school desegregation and aunthorizes the Attor-

ney General to bring désegregation suits, provides that

the substantive powers of the courts in such actions shall be

no greater than “eristing powers . . . to enforce the Equal ~

Protection' Clause.” Swans wv. Charlotie-Mecklenburg (J

Board of Education, supra, 402 U.S. at 17; see 42 U.S.C.

§ 2000¢-6. That limitation reflected Congress’ concern

7 - Plaintiffs have suggested to us that the de facto segregated con- .

dition of Jackson, although not violstive of the Equal Protection Clause

as eurrently understood by the Supreme Court, might tranagress the

Thirteenth Amendment ss a “badge of slavery.” Interesting though

this argument is, plaintiffs have proffered no. authority to support

the position that those segregative effects upon schools which .do not

of themselves run afoul of the Fourteenth Amendment may be reached

in any event through the Thirteenth Amendment. To.apply the Thir- ) ﬂ
teenth Amendmert in the fashion suggested by the plaintifs would : )
effectively outflank the careful doctrinal barriers that the Supreme

Court has conmstructed in school desegregation cases. Whatever our

own view may be of this doctrine, it is our principled responaibility

as an inferlor federal court to apply the spirit of the rulings of the ’
Bupreme Court without resorting to bairline distinctions,

8  The City schoo! system is 2 recipient of federal financial assistance o
&s specified in Title VI, 42 U,8.C. § 2000d, and, indeed, Jackson jtself
receives special federal aid as 8 “Title I” achool. 451 F. Supp. at 1074- ‘
75, 1076, .o o
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jon declared that “Title VI must be held to proscribe only

. those racial classifications that would violate the Equal
Protection Clausé or the Fifth Amendment.” Id. at 2747.

PR

. that the'Aét’lﬁight’ be read as creating a right of ac-
tion under the Fourteenth Amendment i in the sitnation

of so-called ‘de facto segregation,” where racial imbal.
ance exists in the schools hut with rio showing that
this was brought about by dlscruﬂmatory action of
state anthorities:”

.7

. Swann: supra, 402 U.S, at 17-18. Having denied the Attor- h

ney General and the federal judiciary any authority to cor-
rect de facto imbalances under Title IV, it would have been
illogical for Congress to grant broader- powers in Title VI
to private plaintiffs in the same courts. We must con-
clude, therefore, that even if there is a privafe right of
action to desegregate schools under Title VI, an affirmative
judicial desegregation order without a showing of de jure
discrimination would not be authorized.

In Bakke v. Regents of University of California,
, 98 8. Ct. 2733 (1978), Mr. Justice Powell’s opin-

Four other Justices (Justices Brennan, White, Marshall
and Blackmun) also apparently rejected the implication of
Lau v. Nichols, 414 U.S. 563 (1974), .that impact alone,
without disecriminatory intent, is, in some contexts, suffi-
cient to+establish a prima facie violation of Title VL. " Id.

. at 2780. Instead, the four Justices stated that “Title VI's

standard, applicable aliké to public. and private recipients
of federal funds, is no broader than the Constitution’s.
0 Id,

®  .The syllabus to both the opinion of Mr, Justice Powell, and to the
dissenting opinion of Mr, Justice Brénnan ef al. uses the same lan
guage: “Title VI proseribes only those racial ef&s@;ﬁcatlens that would
violate tbe Equal Protection Clause if employed by a State or its

2245
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Lau was not expressly overruled in .Bakke and we must
" bave further word from the Suprenie Court on its vitality
as precederit. We are not unmindful of the fact, however,

- that a pavel of this circuit, sinice Bakke, has held that, in

- .the: setthg of teacher’ emplnyment Title VI provides an

“effects” test standard by analogy to’ Title VII cases.

" Board of Education v. Califano, 584 F.2d 576 (2d Cir. 1978),

Ay

cert. granted, 47 L.W. 3543 (Sup. Ct., Feb, 20, 1979).'* That
case did not expressly conSider the impact of the Bakke

‘opinions on the continued authorlty of Lau v. Nichols. In
any event, Board of Fducation v. Califano examined

- Title VI staridards in the context of claims of teacher em-

ployment discriniination, and the court aczordingly drew
an analogy to the standards applicable under Title VII of
the Civil Rights Aect, 42 U.S.C. 2000e et seq. Since the
case on appeal before us is a school desegregation case
rather than an<employment case, the more appropriate
analog'y here is to Title IV, as explained above, rather than
to Title VII as in Board of Educatior v. Califaro. If the
Supreme Court should decide that Title VI generally sup-
pqrts judicially mandated affirmative action beyond. the
requirements of the Fourteenth Amendment and that a
Pprivate claim for relief exists in non-employment discrimi-
nation cases, we shall have to reconsider our conclusion.
In the meantime, assuming that a private right of action
exists, we belleve that we-must consider that the limita-
tions of Title IV control in a Title VI case in the context
of de facto school segregation claims. -

agencies.” 98 8. Ct. at 2737.38. We are aware, of course, that the
syllabus itself is not a part of the opinion of the Court. See United
States v. Detroit Lumber Co., 200 U.S. 321, 337 (19086).

10 See also Guardians Ass'n et al. v. Civil Service Commigsion, 76 Civ.
1982 (8.D.N.Y.,, Feb. 27, 1979) (Carter, J.) (employment discrimi-
natipn). .
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We are, therefore, constramed to reverse the order of -

the District Court instructing the appellants to come for-

~ward with an affirmative plan. to achieve racial balance at .
" Jackson H Sohool.

i f s
. - I

Having been instructed by the Supreme Court that we
may not approve affirmative action by the District Court
to remedy de facto segregation, see Dayton Board of Edu-
cation v. Brinkman, supra, we can hardly evade the in-
struction by finding constitutional fault with the Rate of
Change Plan for failing to provide for the compulsory
attendance at Jackson of white students from outside its
attendance zone. We are limited in our review of the vol-
untany plan, therefore, to determining whether it uncon-
stitutionally denies minority students an equal opportunity
to study at integrated schools.

The District Court held the Plan to.be unconstitutional

* for the simple reason that it left Jackson as a segregated

school while other schools in Queens were more or less
integrated. But the Plan does not create a glassic dual
system of schools becaiise the majority of the schools in
Queens are integrated. The Plan does raise the quesfion,

however, whether the Jmposmon of & racial quota against

the admission of minority studentssto particular schools,
though assertedly “benign” in its goals, violates the equal
protection clause of the Fourteenth Amendment,

The Plan is intended to preserve, integration in as many

schools as possible even though it prevents certain black

children from attending a school of their choice. Whether
this purpose and its effect are valid is the subject of our
review. From the point of view of the black community,
the understandable anguish of black parents whose child

2247 .
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. must remain in segregated Jackson must be considered

alongside the anguish of black parents whose child may be

deprived of the benefit of attendance at a relatively inte-" -

grated school if white flight is not checked. . ¢
- " . : ‘ w .
A

The,ﬁrst question, inevitably, is the proper standard of .

review, Though the issue may be posed, as lumtmg the

integrati

ov'erlook, evertheless, both the accusation and the deci-
whi s from an influx of non-white students and,
gl dlikcriminates \z‘tgainst the non-white community.
Acco e shall apply the “compelling interest” strict
rutiny, standard, _‘treating the non-whites as the suspect
class. -

We reject the argument of the defendants that by char—
acterizing the Plan as voluntary affirmative action, the
standard of review becomes more circumspect than under
the fhmiliar strict scrutiny test. On the assertion that this

is “benign discrimination” esigned to enhance the educa-
tional opportunities of some mmorxty students by assuring
the continpation of some _evenly mixed schools, appellants
vcontend that constitutional standards i Impose a less demand-
ing form of review than strict serutiny.

Whatever the appropriate standard of review for so-

called benign race-conscious activity, compare Regents of

the University of California v. Bakke, supra, 98 S. Ct. at

2753 (opinion of Mr. Justice Powell) with id. at 2782-85
(dissenting opinion of Mr. Justice Brennan, Mr. Justice
White, Mr. Justice Marshall, Mr. Justice Blackmun), we

2248

opportunities of some minority. children in or-
der to prqtect those of other mimority children, we cannot

sion below \that the Plan tends to preserve predominantly
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'ft" - belieye it is still clear that the most exacting form of re-_ o
- view ii ealled for when a plan ﬁrgggbly burdens or stigma- . -
tizes ihdiviﬁual members of a minority group’ even if the
plan benefits otheg members of the same group. See Bakke,
supra, at 2753. (Mr. Justice Powell) ; id. at 2785, 2792 (Mr.
~Justice Brennan, ef al.); Oter‘o v. New Yo¥k Céiy Housing
Authority, 484 F.2d 1122, 1136.(2d Cir. 1973); Ely, The
- Constitutionality of Reverse Racial Discrimination, 41 U.
Chi. L. Rev. 723, 736 (1974); Brest, The Supreme.Court, *°
1975 Term—Foreword: In Defense of the Antidiscrimina-
tion Principle, 90 Harv. L. Rev. 1, 19-20 (1976). ' v
The Controlled Rate of Change Plan, for the first time,
conditions entry to certain schools not merely on residence
in an attendance zone, but expressly upon race or ethmie
. background. All minority students in the Jackson attend-
,,f(( ~ ance zone are theoretically offered the chapce to attend
integrated schools, but they must hurry to the school house
door to gain entry before their quota is filled, and, in spite
of the “open admissions” policy, they may be barred en-
tirely from some City schools. Attendance at Jackson by
minority students may be the result of having been turned
away from other high schools because .of their racial or
ethnic origin.’

L

What we are reviewing, therefore, is not whether the af-

firmative action unmdertaken is adequate but whether the

. Prohibition against eomplete freedom of choice, based on

racial or ethnic considerations, though 'allegedly benign,

comports with the constitutional command of equal pro-

tectiorf, The Plan must,jtherefore, survive our strict sern-
tiny. o

v N
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In defining the tesf for strict scrutmy, the Supreme Court
has noted: R

' The state interest réquired has been characterized as

- “overriding,” [McLaughlin v. Florida, 379 U.S. 184,

196 (1964)] . .. ; Lovfsig v. Virginia, 388 U.S. 1, 11
'(1967); “compelling” Graham wv. Richardson, [403
U.S. 365, 375 (1971)] ... ; “important” Dunn v. Blum- .
stein, 405 U, S. 330, 343. (1972), qr “substantial,” ibid.
We attribute no particular mgn&cance ‘to these vari-
ations in diction. . ;
In re Griﬁiths, 413 U.S. 717, 722 n.9 (195%).

We think, therefore, that we may simply make the test
for validity of the Plan not its rationality, but whether it
is necessary to its “substantial” purpose, In-re Griffiths,
supra, 413 U.S. at 722, or “precisely tailored to serve a
compelling governmental interest”, Bakke, supra, at 2753
(opinion of Mr. Justice Powell) or “essential to promote
~ a racially balanced community”, Otero, supra, 484 F.2d at
1140—i.e., ‘inhibiting the process of resegregation.’

11 No matter ‘how strietly the compeiling interest test is construed, the
fact that it permits an exception to the color-blindness principle
incvitably gives rise to charges of unnecessary dilution of the basic
principle. Yet -despite this risk, the courts have not closed the d
on a showing of compelling interest. They have recognized t%
ahstract constitutional principle must be examined under'the compulsio
of socinl realities and of achieving the greater good for minorities.
Compare Posner, The DeFunis Case and the Constitutionality of Pref-
erential Treatment of Racial Minorities, 1974 Sup. Ct. Rev. 1, 24
(dangers of any balancing in discrimination area) with Craven, The
Impact of Social Science Evidence on thc Judge: A Personal Comment,
39 Law & Contemp. Prob. 150 (1975) ‘(social sciences contribute to
judicial decision-making). See also Wisdom, Rarndom Remarks on the
Role of Social Sciences in the Judicial Decision-Making Process i
School Desegregation Cases, 39 Law & Contemp. Prob. 134 (1975)
- (social sciences play some, but not ultimate, role).
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The umverse of educatlon‘ yields no more to\abstractxons
than does the universe of ife. We live in a world in which

 * human conduct, ‘pftep self-seeking and sometimes sordid,

as wiell-as the !itles of nature, limits our optigns.

TH Commxssxoner i hig May 1976 opinion, expressed |

lns concern in the followmg tems

Where a dxstnct or ,borongh already has, or will

¢

- - shortly have, aspublxc sc}iopl student body which is

. Predominantly nonwhxte, partxculqr care must be taken

.in sonie schoels do-not destroy or seriously impair the
-Integrated status of other scthls Where demopzraphie

A projections indicate " that the noﬂwhxte majority will

contmually ‘increage with the pq,ssage of time, it is im-
peratwe that resegregatzon of v]vtegrated schools be

- L
'

i 'Y

15 Edjic. Rep. at 484:85 (emphasis added).
The Comm}xssmner concluded B

*  Respondent’s blan ig.far from ideal, but in view of
the demographw realities, it constxtutes a viable basxs

> for providing a quakty mfegr&ted educational ex-
perience for the greatest mimber of children for the
longest period of tgm,e s o

»

/

ﬂMatter of Parent Ass n of Andrew Jac)csoﬁ 16 Edue Dept
Rep. 1, 5 (July 1, 1976). - - -
The constitutional jssue thus posed is not unfa\mxl:ar in
. ‘& democratic society. The greatest good for the greatest
‘number is a ¢oncept deeply embedded i our history. Tt is
ironic that it cames full circle in'a case involving minority
. groups where the 1 issue. may be viewed ds a conflict, not
necessarily between" the clam}s of whites and those of non-
. 2 |4
. . :
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to ensure-that efforts to achieve greater integration
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whites, but between the competing right of nonwhites
among themselves. May an individual nonwhite student
be made to suffer exclusion in an effort to support a wider
community effort to prevent resegregation of the system?

In other words, what we must resolve is whether the state
may take account of the unpleasant realities of population
change and white flight when it seeks to promote integra-
tion; and whether such an effort to promote a more lasting
mtegratxon is a sufficiently compelling purpose to justify
exeluding - some minority students from schools of their
choice under the obviously race-conseious Rate of Change
Plan. ' '

It is clear that the possibility of white flight and conse-
quent resegregation cannot justify fgilure to comply with
a court decree ordering integration nor would it excuse

. actions tending to make such a decree unworkable. Monroe

v. Board of Commissioners, 391 U.S. 450, 459 (1968);

‘ United States v. Scotland Neck Board of Education, 407
- U.S. 484, 49091 (1972). In Monroe v. Board of Commis-

sioners, & “free-transfer” program was invalidated on the
ground that it was resegregating the school system. The
Court gave short shrift to the contention that “without the
transfer option . . . white students will flee the school sys-
tem altogether,” by replying that

“it should go without saying that the vitality
of these constitutional principles cannot be allowed to
yield simply becanse of disagreement with them.”
Brown, 11, [349 U.S. 294 (1955)] at 300.

391 U.S. at 459. And the Court rejected a similar “white
flight”” argument in United States v. Scotland Neck Board
of Education, supra, 407 U.S. at 490-91.

Those cases were not like this case, however, Monroe and
Scotland Ngck involved resistance to a pre-existing duty to

292592 -
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desegregate, and the circumstances and effects in each case
made it abundantly clear that the motivating concern with
respect to white flight was not the pregervation of integra-
tion, but the interests of the whites seeking to accommo-

- date their own prejudice. “However, it does not follow that

8 board must ignore the probability of white flight in at-
tempting to formulate a voluntary plan which would im-
prove the racial balance in the schools without at the same
time losing the support and acceptance of the public.” Sce
Higgins v. Board of Education, 508 F.2d 779, 794 (Gth er
1974) (emphasis in original). '

Here, unlike Monroe and Scotland Neck, the historical
behavior of the defendants toward Jackson indicates that
the articulated purpose to preserve integration and to re-
tard imbalance is not a mask for avoidance of the legal
obligation to operate a unitary system. Past voluntary
efforts at Jackson have aimed, albeit unsuccessfully, to
stem the outflow of white students. This suggests that
attentiveness to population tides is the Board’s real concern

. rather than a sham. The Supreme Court has noted, in a

different context, that white flight can be a legitimate con-
cern from the standpoint of the victims of segregation.
See Wright v. Council of City of Emporia, 407 U.S. 451,
464 (1972).

This circuit decided in Otero v. New York City Housing
Authority, supra, that it would be constitutionally permis-
sible to limit entry into public housing projects by minority
group members upon a showing that “such action is essen-

to promote a racially balanced community and to avoid'
ncentrated racial pockets that will result in a segregated
community.” 484 F.2d at 1140. See Pride v. Community
School Board, supra, 488 F.2d at 327 n.3 (discussing
Otero); cf. Barrick Realty, Inc. v. City of Gary, 491 F.2d

\ | . 2253
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161, 164-65 (7th Cir. 1974) ; see also Shannon v. Department
of HUD, 436 F.2d 809, 812, 820-21 (3d Cir. 1970).

What obviously differentiates ‘Otero from Scotland Neck
‘and Monroe is that Otero treated tipping point considera-
~ tions in the context of voluntary integrative behavior by

official bodies. Otero recognized implicitly\that white flight

may be a compelling concern when it is not advanced to
thwart mandatory desegregation (or to perpetuate segre-
~gation), but rather to promote a wider integration. In
Hzggms supra, 508 F.2d at 794, the Sixth Circuit noted:

. there is a valid distinction between using "the
defense of white flight as a smokescreen to avoid in-
tegration and realistically considering and dealing
with the practical problems involved in making volun-
tary efforts to achieve integration.

(emphasis added.)

This Plan has, as the trial judge noted, resulted in “a .

substantial reduction of the segregatlve impact of demo-
graphie change ” 451 F. Supp. at 1080. 1t is important that
as many students as possible have the opportunity for inte-
grated- education. Although white fears about the admis-
sion of minority students are ugly, those fears eannot be
disregarded without imperiling integration across the en-

tire system. See generally Levin & Moise, School Desegre- .

gation Litigation in the Seventies and the Use of Sucial
Science Evidence: . An Anmotated Guide, 39 Law & Con-
temp. Prob. 50, 93-98 (1975) ; Bell, Waiting on the Promise
of Brown, 39 Law & Contemp. Prob.,341, 369 n.135 (1975).
The exodus of white children from the public schools would
disadvantage the enfire minority community and nullify
this voluntary desegregation effort. See Wisdom, Rgndom
Remarks on the Role of Social Sciences in the Judicial
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-Decision-Making Process in School Desegregation Cases,

39 Law & Contemp. Prob. 134, 14748 (1975) ; ¢f. Milliken
v. Bradley, 418 U.S. 717, 804-05 (1974) (Mr. Justice Mar-
shall, dissenting) (where an interdistrict remedy is not
available, white flight vitiates integration within a single
heavily minority distriet). | »
Wherd the Constitution commands, we may not, and, in-
deed, should not bend to.the popular will. But in practical
terms, after the most suspicious and searching review, we
may in the limited circumstances of pure¥ voluntary ac-
fion, accept the probability of white flight as a factor whi¢h

" the Board was entitled to take into accoupnt in the integra-

tion eqdation. Kaplan, Equal Justice in an Unequal World:
Equality for the Negro—The Problem of Special Treai-
ment, 61 N.W.L.Rev, 363, 409 (1966).

C

The problem remaining is that althougl}tﬁe Plan treats
receiving schools on a city-wide basis, the evidence pre-

-sented-to the District Court dealt largely with high schools

in the Borough of Queens. The City is & unitary school
district (N.Y. Educ. Law §§ 2550 et seq.; §2590-g) with

- people traveling from borough to borough for work and

education. There is simply not enough evidence in the
twenty-five volumes of the appendix to let us see the piec-
ture whole from a city-wide point of view.

Nqr do we find adequate eVigence of how the Board.

arrivéd at its assumed “tipping” figure of 50% or based
upon what facts it deeided to control the annual rate of
change as it did.

*

In short, we accept the Board’s assumptions and-goal

as valid and supportive of its-burden as far as legal doc-

trine is concerned, but we must require evidence of a factual
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nature in the District Court to support the particular de-
tails of the Plan,

Specificglly, on remand, we think thé District Court
should require the City defendants and the Commissioner

to submit evidentiary facts.on the followmg (subJect to

the usual trial, procedures):

(1) What are the most current white to minority ratios
and utilization percentages of each high school in the City

of qu York (except for the special admissions schools)
(2) thch of these high schools -outside of Queens, as -

well as in Queens, has a higher percentage of whites than
50% 1

(3) Is there factusl Justxﬁeatmn for a 50% “tipping”
figure? .o , | /

(4) Are there demographic projections to support the
figure of 4% ar 14 of the difference between the current
white enrollment and 50% white enrollment as maximum
allowable figures for rate of change per annum if resegre-
gation is to be avoided?

(5) Is there any compelling réason why Staten Island,
which has a borough percentage of 85% white, should
have only two of its schools designated as “receiving”
schools for students from the Jackson attendance zone?

We assume that most of the statistics and opinions re-
quired are readily available to the Board, since they must
have been used in formulating the Plan. Others may re-
quire some expert testimony.

We recognize, of course, that we are passmg upon a
vobuntary plan under state law and that the District Court
can only suggest modifications to make the Plan constitu-
tional if it should be found deficient in a particular respect.
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‘ It would then be the Commission’s prerogative to accept
: the modifications or to withdraw the Plan in its entirety
and start afresh. -
This panel will retain jurisdiction of the matter since
s0 much consideration has already been given to it; and,
upon remand, will direct the Clerk if there should be an- *
other appeal, that the matter be referred to us.

- Insum, we reject any applicafion of a rigid test which
makes the Plan per se violative of the equal protection
clause of the Fourteenth Amendment. But the Board and
the Commissioner must bear the burden of proving that
the Plan, in each of its components, is necessary to achieve
the goal set fotth.

v

We must also review plaintiffs’ cross-appeal from Judge
(. Dooling’s denial of a posi-trial motion to add various subur-
ban defendants to the action for the purpose of facilitating
the_desegregation of Jackson that was ordered by the Dis-
yau trict Court. The Court denied the motion, made only after
' the close of the evidence, because the joinder would require {
retrying many . issues without ‘“a sufficiently lively prospeect
of suceess in reaching a metropolitan remedy.” 451 F.2d
at 1081. See Milliken v. Bradley, supra. We agree and A .
affirm the denial of the motipn.
This does not preJudlce the right of the plaintiff par-
ents, however, to hrmg a fresh action agalnst the subur- ~
ban defendants as well as others, in which they seek to
prove that intentional acts were committed which had inter-
district discriminatory or segregative results with respect
to Jackson students. See, e.g., Milliken v. Bradley, supra,
418 US. at 755 (Mr. Justice Stewart concurring); United
States v. Board of School Commzsswners, 573 F.2d 400 (7th
Cir.), cert. denied, 99 S. Ct. 93 (1978).
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Conclusion

We reverse the order of the District Court setting aside

_ the State Education Commissioner’s approval of the Con- _ «
trolled Rate of Change Plan, and we rémand the issue of -
whether the Plan is constitutional for the taking of fur- .

ther evidence and for further findings in.conformity with
this opinion. We also reverse the order of* the Distriet
Court that the Cxty defendants submit to t.he com't and to

the Comxmssmner plans to desegregate Andrew Jtﬁfkson _

High School. We 'affirm the decision bélow denying the
motion to add Nassau County school dxstrmts and officials
as parties defendant.

Although the validity o£ the Rate of.Cha.nge Plan is stﬂl_
- undecided, we are continuing the stay of the injunction-

against implementation of the Plan-until a detision on the
. constitutionality of the Plan i§ rendered Because we hold

that the goal of the Plan passés “constitutional scrutiny,
we see no reason at ‘this pomt to"disrupt the plan which is o

slready in force. We. hope; nevertheléss,_ihat the further

- evidence and findings “requxred wgll come bac]i to us from .

the District Court, if there is dnbther appeal w1th reaso:x-
able speed“ A .

» »

-

. 12 We are not requiring a trial de nove but simply = tri&l to supplement
the present record in such respects ss will permit the District Counrt
to make a definitive determination of whether the Plan in all its
details is necessary to achieve the avowed goal which we have accepted
as walid.
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