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Foreword -

The National Instituto-6f Education (INIE), recognizing the be-
tween educational tﬁﬂ.l({:gd ciassroom teaching, has chasged ERIgg?Edu-
cational Resources Information Center) to go beyond its initial functions
of gathering, evaluating, indexing, and disseminating information, to a sig-
nificant .new” service:  information transformation and synthesis.

The ERIC system has already made available—through the ERIC Doc-
ument Reproduction Service—much informative data, including all federally
funded research reports since 1956. However, if the findings of specific
educational reseacch are to be intelligible to teachers and applicable to teach-
ing, considerable bodies of data must be recvaluated, focused, translated,
and molded into an essentially different context. Rather than resiing at the
point of making rescarch reports readily accessible, NIE has now directed
the separate ERIC Cleasinghouses to-commission from recognized authorities
information analysis papers in specific areas.

Each of these documents focuses.on a concrete educational need. The
paper attempts a comprehensive treatment and qualitative assessment of
the published and unpublished material trends, teaching materials, the judg-
ments of recognized experts in the field, reports and findings from various
national comrittees and commissions. In their analysis the authors try to
answer the question, “Where are we?”; somctimes find order in dispaate

approaches; often point in new directions. The knowledge contained in an |

information analysis ‘paper is a necessary foundation for reviewing existing
curricula, planning new beginnings, and aiding th. teacher in mow situations.

The purpose of this monograph is to acquaint advisers, administrators, .

and <tudents with college student press Jaw a5 it now stands based on court

decisivns which have been made conceming student publications and under.
grour.d newspapers. The book is not meant to' be predictive with respict to
.the faw and the authors are not giving legal advice. Rather, they focus on

the implications of the court decisions with respect to the rights and re-
+ sponsibilities of students, advisers, and administrators.

-

Beenard O'Donnell

Director, ERIC/RCS -
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Preface

Freedom of the press as it applics to college and university student
publications is often misunderstood or misintetpreted. Courts have
established that the student press is entitled to essentially the same tights.as’
the professional press, and those who woik with student publications—
students, advisers, admunistrators, and others in related positions—have
long felt the need for a definitive book enumerating pertinent legal cases
and decisions by providing interpretive coramentary on these decisions. .

Ac its 21st annual convention ih St. Louis in October/1975, the National
Council of College Publications Advisers commissioned Dr. Robert Trager
of Southem Illinois University at Catbondale 1o piepare a comprehensive
publication or: college student press law. He asked Dorma L. Dickerson,
thefia graduate student, to collaborate on the work:”

The NCCPA Board of Diréctors, at its October 1976 meeting, dmdcd to
issue a revised editibn and commissioned Dr. Robert Trager and Dr. Donna
L. Dickerson to prepare a revision after the June 1978 term of the United
States Supreme Court.

Special thanks for the first edition are due to Dr. Dwight Teeter, then of

K the University of Kentucky. for his consultatios: on the manuscript, and to
S Linda Reed, then Coordinator of Publications for ERIC/RCS, for editing
' and producing the manuscript. Dr. J. William Click of Ohio University

cdited and produced the second edition, .
Y Lillian Lodge Kopenhayer
- : President, NCCPA
December 1978




The American
Court System

For the purposes nf"discussing_ college students’ freedom of expression,
American cousts can be divided into state and federdi court systems. For
federal courts, the trial-level coury, where a case is first heard, is the District
Court. There are approximately nincty Distrief Courts placed generally accord-
ing to population throughout the country, Appeals from these cowrts go to
the Courts of Appeals. There ate cleven of these, each having jurisdiction
over a certain geographical area. For instance, the Court of Appeals for the
Seventh Circuit has jurisdiction over Illinois, Indiana, and Wisconsin. Deci:
sions-made by the Seventh Circuit become mandatory precedents for District
Courts in these states. That is, the District Courts must follow the Seventh
Circuit’s decisions in cases with similar sets of facts. But-decisions are man-
vatory precedents only for lower courts in appropriate jurisdictions. District
Courts outside the Seveath Circuit do not have to follow Seventh Circuit

precedents, nos do ather Circuit Cousts of Appeals, ngr do state courts. Al

courts in the country must follow preedents set by. the Supreme Court of
the United States. If courts do not follow mandatory precedents when they
ate expected to, the higher court will reverse, the lower court's decision (as-
though in unusual circumstances appeals courts vill reverse their own prece-
MG) N © '

Cases that are-not mandatory precedents for a court may be persuasive

precedents. While the Fifth Circui, for instance, need not follow precedents -

set by the Seventh Circuit, or by 2 District Court, it may decide that the
precedent is persuasive (though not mandatory) and follow that precedent.
"Thus, while most cases involving college publications have been decided
"s levels below ‘the Supreme Court of the United States, they may be man-
datory precedents for some courts and persuasive precedents for all others.

-
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‘The First Amendment i
on the College Campus B

The First Amiendment's gmrantee ef fresdom of speech and the prer,s is
now generally construed to mean freedom of expressién in many difigrent
forms and is one of the fundamental rights guaranteed by the “Constitution.

_The Amendment states that Qm,grsﬁ shall make no law . . . abridging the
freedom of speéch, or the! press. . . . Ip a series of decisions, the Supreme

Court has held that the Fourtcenth Amendment clearly protects a citifen's
| First Amendment guasantces of freedom of speech and press agaitht infringe-
- ment by ssate officials. Thus, while freedom of expression for students is Based
- .  onthe First Amendment, the' doctrine is made mandatory for the states thrbugh
the Fourtcenth Amendmnent, section 1, clause 2: “No State shall make or
e: “>rce any law which shall abridge the privileges of immunities of citizens
of the United States; nor shall any State deprive any f.2rson of life, liberty
or property without due process of law, nor deny to any person, within its
jusisdiction the equal protection of the laws” [Gitlow, 1925%].

As a limitation on governmental power, freedom of the press is not mnﬁned
to ideas which comply with present government policy with which'a majority
~ of the population agrees [Kingsley, 1959]. Justice Holmes wrote, _1f there
*, is any principle of the Constitution that ‘more imperatively calls for M

. ment than any other, it is the principle of free thought—not free thought
. for those who agree with us, but freedom for the thought we hate” [Umtcd
States, 1929, at 654-655]. The American system of government m not
alléw suppression of censorship of expression, even though it is hateful or
offensive to those in power. or strongly opposed by the public {Cox, 19657..

Provided the expression is not libelous 'New York Times Co., 1964; Ge..z,
~ 1974] or obscene [Miller, 1973] or does not incite violence and hwlc&sness

{Chaplinsky, 1942; Bmdenbmg, 1969], there is a national comu.itment to

the ides chat ‘public issues may be debuted, and those debates may include

, sometimes unpleasant attacks on ideas, opinions, and public oﬁcxals

[New York - Times Co., 1964; Teminicllo, 1949].

Freedom of the pres has also been extended to- distributing, wntmg, and

s * For ihe full citations for all cases discussed here, sce the Lis¢ of Cases.

ERIC" 8



2 College Student Press Law .

v

printing [ Talley, 1960; Tucker, 1946; Lovell, 193, ], as well as te the right
to receive and to read information and opinions {Stanley, 1969; Lamont,
1965 ; Thomas, 1943].

Freedom of expression and freedom of press are nowhere more impostant
and worthy of dufense than in colleges and 'universities. Universities age seen
#s the training ground for democracy, and “to impose any strait-jacket upon
the intellectual 'eaders in our colleges and unliversities would imperil the
future of our nation” [Sweezy, 1557]. This view of American education has
flourished in case after cise and has become the starting line for extending
constitutional guarsntees to students on college campuses,

. Courts have held that the Constitution applies to all persons, including stu-
dents, and when a public institution denies constitutional rights, a student
has a cause of action under the Fourteenth” Amendment [e.g, West Virginia,
1943; Tinker, 1969]. As Justicc Abe Fortas stated in Tinker, we leading
case extending constitutional rights to students, "It can hardly be argued that
cither students or teachers shed their constitutiunal right to freedom of speech
or expression at the schoolhouse gate” {Tinker, 1969, at 511]. Students enjoy
the same constitutional protections as other citizens, and-a state may not
impose “limitations on these ‘protections as a condition to attending a state
university [Dickey, 19673, In numerous cases, school.officials and adminis-
trators have been forbiddi n to censor expression which they dislike and have
beer: constantly reminded that they are not the “unrestrsined masters of what
they create,” having no power to tell a student what thoughts to communicate
[ Antonelli, 1970}. ‘ _ .

While freedom of the press is stronger on_ the university campus than
en the L gh school campus, that freedom is not absolute. In fact, freedom
of the press and freedom of expression can give way to several administrative
considerations. The landmark dscision granting constitutional protection to
the student press, Dickey v. Alabama State Board of Education [1967},
enunciated the major qualification. At Troy State College in Alabama, student
editor Gary Dickey wrote an editorial. critical of the state governor and legis-
lature. The editorial was in response to criticism. that a campus magazine
received after publishing quotations from such diverse persons as: Bettina
Aptheker, an avowed Communist ; black power advocate Stokely Carmichael;
and former Army Chief of Staff General Earl Wheeler, Members of the
Alsbama legislature contended that the college should not have allowed the
magazine to be distributed. Frank Rose, president of the University of Ala-
bama, supported the publication and was- criticized for his support. Dickey's
editorial supported Dr. Rose, but the newspaper's faculty adviser refused
te allow publication. Dickey then asked Troy State President Ralph Adams
about publication and was told that Troy State had a rule forbidding edi-
torials which criticized the governor or legislators. Adams’ Rule, as it later
became known, said that because the college was a public institution owned
and operated by the state and because the governor and legislature were

&
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' . The First Amendment 3

o

acting for the state as owner, they could not be criticized. Adams said editorials
laudatory of state officials were acceptable. |

Dickey was given an article, “Raising Dogs in North Carolina,” as a sub-
stitute for the editorial. Dickey tefused to run the substitute and left the
editorial space blank with the word “Censored”" written diagonally across it.
During the summer, -he was informed that he would not be allowed to re-

“enter Troy State during the fall on the grounds of “willful and delibcrate

insubordination.” In this significant case for student press freedom,: the Dis-
trict Coust quoted from a cse cited with approval in Tinker in stating that

“state schocl officials cannot infringe on their students’ right of free and |

untestricted expression . . . where the exercise of such a right does not mate-
rially and substantially interfere with requirements of appropriate discipline
in the operation of the school”* [Dickey, 1967, at 618, quoting from Burnside,

- 1966, at 749]

Thus, “"material and substantial interference” is a quallﬁcahon for free-
dom of the press on umiversity campuses, just as “clear and present danger”
is the sigoal for censorship ir. the public press. '

In a second case involving a college publxcat:on, students at Fitchburg

(Mass.) State College tried *o reprint an asticle, “Black Moochie,” written

by Eldridge Cleaver. The article was censored by the school president, who
also ordered that all future editorial material for the newspaper be approved

by an editorial board made up of faculty members. While the District Court

held that such an advisory board constituted direct and unconstitutiona! prios
restraint on expression, the opinion noted that freedom of the press is not

absolute, F 2e speech, the coust said, does not meat, unsestricted speech, and -

the rights of studers “may be mod:ﬁed by regulations re: sonabiy desxgned
to adjust these rights to the needs of the school environment.” The “needs”

were defined as the schooi’s obligation to * ‘maintain the order and discipline

necessary for the success of the cducational process” [ Antonelli, 19707, Thus,
if a school-supported publication infringes on the order and discipline of the
campus, censorship will be aliowed.

Most 'school officials 2r¢ not willing to wait until dnsmptnon occurs bcforc
censoring publications. Instead, most censorship is prior restraint based an
8 fear of some future and potentially vivlent disruption. The courts, how-
ever, have taken a second look at these soothsayer activities by administrators
and have been unwilling to allow an unfounded fear of disruption to account
‘for unharnessed censorship, For example, after officials at Texas Tech Uni-
versity prohibited circulation of a student organization’s newspaper, the court
said it was not enough that school administtators anticipated the passibility
of some disruption, saying that an unfounded fear of disruption cannot over-
come the First Amendment guarantee of free exnression [Channing Cluh.
1971].

Even if thcre is no substantial dmptxon or threat 5 the discipline and
crder of the campus, the state may regulate “to some degree the form of the

*
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expression fostesed” {Antonelli, 1970]. In other words, certain rules and
regulations may be permitted as loug as the; are not imposed artitrarily and
are not confined to the expression of ideas. For cxample, a university: may
promulgate sules as to time, place, and manner of distribution of a publi-
cation {Tinker, 1969, Healy, 1972]. Any regulatory action & univenity takes
must be 4 nondiscriminatory application of reasonable rules governing con-
duct, and not governing otherwise protected content of a publication:

Student newspapers are further restricted in that the First Amendment is
not absolute anywhere, for ‘even the public press must legally answer whea

. it publishes libel and obscenity. Although the cousts have consistently defended

the press's right to participate in “wide open and fobust debate” ‘on topics
of public interest, that right is always tempered by the state’s interest in the
individual's right to be free from ridicule [Gertz, 1974]. The courts have
also consistently held that obscenity is not protected by the Constitution
{[United States, 1937). :

While rules for censorship on the campus have been narrowly drawn and
any form of censorship cacries with it a heavy presumption against its consti-
tutional validity, the campus press does not entirely enjoy the same freedom
given to the privately owned press. ' j

In a case involving a segregationist editoial written by a student at Nosth
Carolina Central Universi.y, & federal District Coust stressed that “'the proper
temedy against censorship is restraint of the censor, not suppression of the |
press” [ Joyner, 1973]. One of the best ways to restrain tensors is for them
t6 have a clear understaiiding of the puipose of the press on campus and its
benefits to the educational system as a whole. The cousts have been willing
to fook upon the campus as a unique place in our society where ideas are
born, nurtured, and brought to raaturity. The nourishment of such idcas

- comes in the form of unrestricted teaching, learning, and expression, for,

a< one court said,

{N]o field-of education is so thoroughly comprehended by man that new
discoveries .camriot yet be made. Teachers and students must always remain
fzee 10 inquir~, to study and to evaluate, to gain new maturity and under-
standing, otherwise our civilization will stagnate and die. [Sweezy, 1937,
at 230} ‘

Restricting freedom of expression and imposing restraints not only violate
the basic principles of academic and political freedom but also severely ham-

,_ﬁpcr the yniversity's educational goals.

The relative age and maturity of students is also a significant factor in
extending the Constitution to the college campus. “The university setting of
college-aged students being exposed to a wide range of intellectual experi-
ences creates & relatively mature marketplace for the interchange of ideas™
{Antonelli, 1970, at 1336]. One of the principal functions of the First
Amendment isthe invitation of dispute and the exchange of provocative
viewpoints {Channing Ciub, 1971].

L1



N e ¥

The First Amendment s
&

Many of these “provocative’” idess are not liked by school officials. Never-
theless, courts have held, “[t]hat the language is annoying or inconvenient
is not the test. Agreement with the content or manner of expression is irrele-
vant; First Amendment freedoms are not confined to views that are conven-
tional or thoughts endorsed by the majority” {Channing Club, 1971, at 691].
Some of the ideas not liked are those dealing with socia! issues such.as race,
abortion, or religion; obscenitics and indecent language; criticisms of admin-
istrators; and radical or militapt ideas. The reasons for’ dislike of such mite-

tial are varied. One college president has said that a student publication-

supported by state funds has no right to "reflect discredit and embarrassment
upon the univessity” {Schiff, 1975].

Doubtless, this philosophy is mandatory for administrators, but the problem
probubly goes much decper than academic duties. For instance, attacks on
local issues such as. disciunination or police activities will tend to alicnate
loc2l Sources of revenue and ¢o lose the community's good will. Discussion of
sexual matte:s and use of vulgarities arouse the ire of the alumni~-2a potcntml

- source of university funds. And criticism of state pohtu:s and militant view-

points ‘tend to alicnate the state legislators—the primary sousce of state uni-

vensity funding {Greenfield, 1966%).

The first court decision to extend constitutional rights to campus news-
papers involved neither obscenity, severe criticism of the administration, nor
even militant or radical ideas—only ‘criticism of the governor of Alabama
[Dickey, 1967]. Some newspaper content, however, is not so tame. At the
University of Maryland, a student publication was designed with a cover
depicting the burning of the American flag. The University president and
the state attorney general felt that this action violated a Maryland law, and
the printing was stopped. A federal District Court said that even under the
cloud of criminal prosecution, University officials could not apply a statute
unconstitutionajly just because they feared prosecution [Kom, 1970}

While the courts have stated that administrators must formulate reasonable

| regulations which do not impinge on & student newspaper's First Amend-

ment rights, they have been vague as to just what constitutes ‘“'reasonable-
ness.” A great deal of fatitude in regulations has been allowed, and adming
istrators may contrdl behavior “which tends to unpcd:, obstruct or threaten
the achievement of educational goals” [Goldberg, 1967]. The forms of admin-
istrative control are numerous, ranging from restriction of funds to discipli-

aary action against student editc.s. A new trend has developed wheteby the -

students themselve$ are wielding & great deal of power in censoring publi-
cations. Student newspapers receive funding from a variety of sources; in many
lacger universities, funding come~ from mandatory student activity fecs. In the-
ory as well as in practice, it is possible for the student government to kill
a student newspaper by restricting fands, No court has yet riled on whether
this pragtice is unconstitutional.

¢ Citayons in bold type refer to entries in the bibliography.
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. In most ‘cases it is the administrators who cut funds, At Nocth Carclina

Central University, administrators stopped newspaper funds pending agree-

ment on editorial stsndards. They announced that if no agreement could
be reached, the paper would be suspended indefinitely and a new campus
paper; sponsored by college officials, would be established. The Court of
Appeals for the Fourth Circuit would not condone such action: “Censorship
cannot be imposed by asserting any form of censorial ovensight based on the
institution’s power of the purse” [Joyner, 1973, at 461; see also Arrington,
1974; Veed, 1973 Lacy, 1973}, .

A more common form of administrative cantrol is refusal to print or dis-

tribute a paticular offensive edition of a publication. This is easy to accom-
plish when the printing and distributionare handled by the university. It may
also be difficult for students to get materisl published if printing is done
off campus, because the printer may fear community pressure and the loss of
other university printing business. .

Although most of the material contained in this book deals with school-
sponsored publications, the Supreme Cpurt has held that off campys news-
papers receive the same protection from administrative coatrols that on-campus
publications receive {Papisk, 1973]. Howe .r, administrators may make tea-
sonable rules and regulations as to the time, place, and manner of distribution
of off-campus publications and may take pemissible steps (o prevent substan-
tial interference with campus order {c.g., New Times, 1974; Gay Students,
1974} '

In order to avoid the possibility that unwanted material will get into a
student newspaper, administrators and schools of journalism are fond of
setting up an adviser or review board 4o oversee the publication. A- federal
District Court has said that when such a review board or adviser acts as an
approving or censoring agent, it is clearly a usurpation of the- First Amend-
ment { Antonelli, 19701, However, if they only advise and review, this appar-
ently is legal. Subtle pressures, though, can quickly change an “adviser”” into
& “censor.” ’ - - " : C

Many .of these administrative controls can.be used in concert, as occurred
at Fitchburg (Mass.) State College, where the president not only refused to
pay for the printing of articles he felt were indecent but also established 20
advisory board to oversee future publications {Antonelli, 19707. Similacly, at
Troy State University in Alabama, an editorial critical of the governor was '’
not only censored, but the editor was refused readmission to the school. The
court in Dickey {1967} said that "sincw this state-supported institution did
elect 1 operate the [student newspaper] and did suthorize Dickey to be one
of its editors, they cannot . . . suspend ot expel Dickey for [this] conduet.”
Suspension, non-res dmission, probation, or firing are common tools used to
make anexample of the student to those who might try similar activitics.

* 5 The courts have held that once & univessity has established a newspaper, it

‘may not then ‘place limits upon the use'of that forum which interfere with
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protected speech™ and which are not justified by an overriding state inter-
est in avoiding material and substantial interference with campus disciplin:
{Trujillo, 1571].

Although <Gurts in recent years have extended constitutional guarantees to
student newspapers at public universities, this extension is not complete,
School newspapers still do not enjoy the full protection offered the public
press. The primary reason for the failure to extend full protection is the
courts’ reluctance to step into the academic world. While such cases as Dickey
and Antonelli have limited sanctions administrators may use to suppress stu-
dent publicaticns, there is still much vague and indefinite language in the
rulings. Winle some restrictions can still be legally imposed, many adminis-
trators choose to forego legal confrontations. By applying subtle pressures
at sensi-ive points in the operation of a newspaper, administrators can be
omnipotent, although by doing so they violate the spirit of the law.



Colleges and
Student Publications

Section 1 of the Fourteenth Amendment protects individuals agmnst ac-
tions of+ the state which ueny them due process and equal protection of the
law. Public college administrators, acting as arms of the state [ Tinker, 1969;
Bazaar, 1973}, can no more abridge students’ freedom of expression than
can other ‘{ederal or state government odicials, with the important proviso
that communication which materially and substantialiy- disrupts the cdum-
tional process properly can be curtailed and punished [ Tinker, 1969]. How-
ever, the Supreme Coust has said, “[A college, acting] as the instrumentality
of the State, may not restrict speech . . . simply becuuse it finds the views
expressed by any group to be abhorrent” [Healy, 1972, at 187-188].

The Fourteenth Amendment is not all-inclusive, because it does not pro-
tect the individual against private actions. Only when state action is in-
volved do coostitutional protections came into play. This “state action”
doctrine is buttressed by the Civil Kights Act of 1871 (42 US.C. sec. 1983),
which creates a cause of action against any state official acting under color
of state law who subjects “any citizen of the Unitea States . . . o the depriva-
tion of any rights, privileges or immunities secured by the Constitution.”
Thus, the editor of 1 newspaper on the campuy of 2 state university will
have a cause of action against an administrator, faculty member, or staff

member .who refuses to allow publim‘iion of, for example, 20 otherwise.
protected cditorial. |f the material in questioh did not cause material and -
substantial disruptioa on the campus, the courts in most instances would -

uphold the student's rights.

The reasoning which allows the state acticn dodirine to applyto state col- -

feges is that the employges of the university, such ss sdministrators, stadf, or
faculty, are agents of the state; when participating in an action mvolvmg

.censorship, they are for all times and purposes the state [Tinker, 1969].

oy

Public Universities

" “In considering the amount of protection student journalists have or the
constraints administrators at public universities can properly impose on them,
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Student Publications™ . 9

it is instructive to consider the ways in which college student publications are
generally orgamized. One scructure is @ laberatory publication, one that is
part of a formal classroom situation. In this case, one integral purpose of
the publication is to act as a vehicle for “practicing” what is taught through
classroom instruction; thus, material is usually carefully scrutinized by a
faculty member before publication. In a second structure, the publication is
free of most formal classroom involvement but has faculty members in key
editori 2l posicions. Here too, the material is reviewed by non-students before
publication. Third, ‘the structute may be built around an adviser; faculty or
. aff members whe assume this role have varying degrees of control over
publications® in different institutions. Fourth, a student publication may be

" affilisted with an academic department, usually journalism. In this arrange-

ment, there may be a publications board empowered to appoint and remove
student editors, with faculty members and even administrators sitting on,
the board with students. Generally, student editors are relatively free to make
decisions on their own, While the board may set broaa policy, material is
rarely reviewed by other than students before publication. Finally, some col-
lege ‘student publications are considered independent. These may actually be
incorporated bodies working and printing off-campus, doing no more than
gathering material and distributing on the campus. Few such publications
are truly independent, most having some financial (institutional advertising,
free office space) or other (faculty sitting on the board of directors) con-
nection with the college [Ingelhart, 1973]. The extent to which control of
copy iy non-students may be violative of students’ First Amendment rights,
insofar as court decisions shed light on the question, is discussed in later
chapters (" Administrators as Censors” and “Adviser: Teacher or Censor?”').
One court has «ttempted to define the function of 2 public collegs news.
paper. In answering the contention of administrators that a student paper
was “a journalistic experiment and [an] ‘educational exercise’ and {there-
forc] not a newspaper as the term is generally known,” & federal District
Court said that school newspapers “‘meet the general definition of ‘newspaper’
as a 'paper printed and distributed at stated intervals . . . to convey news,
opinioas, etc., now usually containing also advertisements and other

matters of public interest’” [Lee, 1969, at 1100]. A somewint different
view of a rrivate college paper was taken by a New Jersey court which called
the Daily Princetonian “'a newspaper primarily for the students and faculty
of Princeton University. Merely to compase it with such newspapers as the
New York Times [or] the Philadelphia Iniguirer . . . is to demonstrate the
difference. The Daily Prinvetonian is, in the vernacular, a ‘house organ,’
having a limited app« . to its particulas constituency. It is decidedly not a

. newspaper of general circulation” [Freedman, 1975, at 150-151}.

There is little argument that the college is nof the publisher of cleatly in-
dependent student papers and magazines. However, many college adminis-
siators believe that the school president or board of trustees is indeed the
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publisher, with the powers inherent therein, of publications organized in the
other ways cited above. It is contended here, to the contrary, that the defini.
tion of “publisher” used Ly privately owned publications cannot apply on
public college campuses. A publisher has at least three responsibilities: (1)
control over a publication’s contents, including power to remové an editor
because of a disagreement regarding content; (2) control over a publication’s
finances; and (3) liability for a publication’s mistakes, for example, inva-

- sions of privacy or printing of actionable libel. With the possible exception

of laboratory publications, in'¢ach case, as will be discussed in detail through-
out this book, a college’s powers are not analagous with those of the pub-
lisher of a privately owned newspaper or periodical [ Trager, 1975].
Specifically, in" terms of content, college students enjoy the same First
Amendment protections from governmental interference with their freedom
of expression as do other citizens; they do not relinquish these rights as a

condition precedent to school attendance. The Fourteenth Améndment ap-
plies to all state educational institutions—which operate under the color of*
~ state law—and protects the rights of students against unreasonable rules and

regulations, including restrictions against freedom of the press [ Trager,
1974; Kramer, 1973]. The Supreme Court in Tinker [19607] held that
“students and teachers do not shed their constitutional rights to freedom of
speech or expression at the schoolhouse gate.” For students as well as other
citizens, these rights are not absolute, Certain restrictions are allowed in the
interests of others and of society' generally; these will be discussed in later
sections, However, while a publisher of a privately owned newspaper or
periodical could at his or her whim stop distribution of a certain edition, fire

© an editor, or ask to approve all copy prior to publication, judicial decisions
strongly indicate that such actions could not be taken regarding the student

press in public colleges unless highly unusual circumstances existed.
Similarly, a privately owned publication might have funds withdrawn by

the publisher for any reasoni; the publisher might even disband it. However,

while public colleges are under no affirmative obligation to estublish a student

newspaper of magazine [Joyner, 1973}, once established it may be per-
manently discontinued only for seasons not connected with First Amend-

ment considerations { Joyner, 1973; Antonelli, 1970]. Additionally, unlike a
private publisher, supplying financial aid does not give university officials
power to place limitations on the'use of the very publications they have
established {Trujillo, 1971].

Finally, as will be discussed in 2 later section, it has been argued that
college and university officials may be significantly less lizble for torts com-
mitted by a student publication ‘than is the publisher of a privately owned
Rewspaper or periodical [“Note,” 1973]. Although several administrators
have been named as defendants in tort aclioms, in no reported case has an
administrator personally had to pay damages, and only rarely have damages
been paid at all [Standley, 1972]. ' ’

17
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Private Universities

The line of reasoning which applies the state action doctrine to public
schools does not apply to private institutions, since courts have not found
“state sction” to be involved in such cases. A-private school is not acting in
the state’s stead, as is a publicly funded college, and therefore by definition
aannot violate the First and Fourteenth Amendments’ proscriptions arainst
sbridging freedom of expression, The student attending a private.college is
denied constitutional protection against abridgments of freedom of expression
while on campus. The school itself would be the final arbiter in such private
actions (unless a contract has been abridged), and the Fourteenth Amend-
ment would be domant, - .

During the campus turmoils of the late 1960s, students at private univer-
sities tried to find some state action within the portals of the private school.
They argued that state action manifested itself in such state activities as
scholarships, research grants, and tax exemptions [c.g, Grossner, 1968}.
Students also used the argument that the private university by its very nature
is endowed with state action because it performs a state function—education.
Such an argument has been successful in the area of racial discrimination,
but it has been less successful where First Amendment rights or disciplinary

. action has been invulved {Powe, 1968}, Justice William Brennan stated the

purpose of thé state action doctrine in racial discrimination cases:

The state action doctrine reflects the profound judgment that denials of equal
treatment, and particularly denials on sccount of race or colot, are singulacly

grave when government has or shares responsibility for them. . . . Something

is uniquely amiss in a society where the government, the authoritative oracle
of community values, involves itself in racial discrimination. . . . This court
has condemned significant state involvement in racial discrimination, however
subtle and indirect it may have been and whatever form it may have taken.
{Adickes, 1961, at 190} S -

The process of finding state action for facial parposes has been so encom-

" passing that the Court admitted that “only by sifting facts and weighing

cigcumstances, can the nonobvious involvement of the state in private conduct
be attributed its true significance” [Burton, 1961, at 722].

Private schools are considered vital parts of America’s pluralistic society
because they provide a diversity that government cannot always provide.

‘Courts fear the widespread effect upon the independent operstiops of . pri- -

vate university which would result from a finding of state action [Grossner,
1968). As a result, in case after case involving private schiculs, the courts
have participated in an ad hoc balancing of due process rights against the
siecessity of a private system of education and have always found the balance
tipped in favor of the private nature of the universities.

-
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¢

In Grossnuer v. Columbia University, a Distric Court seiected the contens
tion that because the University educates people Columbia performs a state
function. However, the existence of two other factors may establish state ac-
tion in private colleges. First, there miust be'a stgnificant involvement of the
state with the school, so that it is scen as a joint parsticipant in the school.

. This involvement usually comes in the form of “substantial” financial aid.

Such aid must come directly from the state, not the federal government, in
order for the Fourteenth Amendment proscription against “state action” to
be applied. Colleges and universities may receive considerable federa! or
private monies, but little state aid. Hence, it is difficult to find *‘substantial™
financial aid coming directly from the state itself, However, receipt of state
aid, in itself, is.not enough to make the school an agent of the state. Thére

must also be a showing that the state has gone beyond financial aid and, by’

actual use of its governmental power, has promulgated the rule or regula-
tion challenged. In other words, the state must be involved directly with the
activity causing the injury: “The State action, act the private action, must
be the subject of the complaint” [Powe, 1968, at 81].

Such 2 nexus between the state and the specific injury is unlikely because
state legislatures have traditionally refused to interfere with the administra-
tion of private universitics. ‘ :

There are no reported cases involving a private university which directly
confront the problem of the First Amendment and the private college news-
paper; however, some recent disc.plinary cases will show why state action is
an almost insurmountable barrier for the student at a private university.

In April 1968 2 riot occurred on the campus of Columbia Univessity.
Subsequently, the students involved sued in federal court to stop the disci-
plinary action being taken against them. Using the Fourteenth Amendment

« and section 1983 (Civil Rights Act of 1871) as the basis for their suit, the

students contended that the disciplinary action against them was state action
which denied them their constitutional rights of assembly, speech, and peti-
tion. The students argued that the receipt by Columbia University of sub-
stantial ‘amounts of federal and state aid and the performance by the Uni-
versity of the public education function constituted state sction. o,

The District Court rejected the contention pn three grounds. First, only
20 percent of public monies come from the state (the remainder was federal) ;

therefore, there was minimal state involven ent. Second, the court held that -_
the receipt of state aid in itself was not enough to make the University a

state agent. Third, the plaintiffs were unable to prove that the disciplinary
action under question was promulgated-by the state [Grossner, 1968].
Oftentimes the relationship between a private university and the state is
not clear-cut, as is seen in a case coming ou* of Alfred University in New
York. Alfred is composed of four colleges, i~ _ling the New York State Col-
lege of Caramics. The College of Ceramics was established by the state legis-
lature, which also decreed that Alfred University would administer the collepe

19
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for the state. The other three colleges ace privats. In 1967, seven studeats were
suspended from Alfred University for disturbing an ROTY. parade. ‘Four of
the students were from e private Liberal Arts College a d theee were from
the College of Cerar ics. The students sued for readmission, but the case was
dismissed in federas District Court for lack of jurisdiction, On appeal, the
Court of Appeals for the Second Circuit separated the Ceramics College stu-
dents from the Liberai Arts students, saying that the latter cnjoyed no Four-
teenth Amendment protection. The judge said that the state aid to the private

~colleges was small cod that the state’s accreditation and, degrec #egulations

were not the cause of igjury. The students from the Liberal Arts College
had failed to prove that the state was involved with the activity causing the
injury—the disciplinary codes. The court further held that although state ac-
tion was found for the College of Ceramics, the ceramics students were not
deprived of any rights, since the Uhniversity's guidelines on demonstrations

Before state action could be found for a student newspaper on a private
campus, there would have to be a showing of a substantial financial tie be-
tween the state and the university, After such a relationship has been found,
it must then be ascertained whether the state itself had any part in formulat-
ing the rule under question or was involved with whatever form of censorship
was being used. In most nstances, such a connection will not extst, and the
students who believe their constitutional rights have been infringed will have
to look elsewhere for relief.

The aiternative for the student or employee who has been deprived of

- certain rights is the common law doctrine of contracts. The common law has
.long recognized the sanctity of contracts between private persons, and courts

are bound to uphold contractual rights. The contract theory as applied to the
student and private university states that when a student pays tuition at a
private institution, he or she is agrecing to abide by rules and regulations
specified in the sch ol catalog. In return, the university agrees to provide .
those services and facilities explained in the catalog [ Wilkinson & Rolapp,

~ 1973; Greene, 1969]. Although the contract theory has not been fully ac-
- cepted by the courts, it i a possible avenue for redress. For students at @

private university who ate concerned about censorship of their publications,
the best course of action is to be familiar with what the school catalog and
depastmental materials say about operatian of the newspaper and periodicals.



Administrators:
Permissible Control

-
-

The Supreme Court in Near v. Minnesota [1931] said expression can lose
its First Amendment protection if it is libelous, obscenc or significantly
detrimental to national security {New York Times Co., 1971; Organization
for a Better Austin, 1971]. Cousts have held that student publications can
also lose their constitutional protection by materially and substantially inter-
fering with the educational process, Tinker v. Des Moines Independens Cors-
maunity Scbool Districs [1969], the touchstone for most students’ rights cases,
adopts language from the Fifth Circuit, which invalidated a regulation pro-
hibitjng the wearing of “freedom buttops™ by black students in 2 Southem
high school. School officials were unable to prove dissuption resulted because
of the students’ actions, and the court laid down the rule that is the stan
against which student actions are measured: ’

{School administrators} cannot infringe their students’ right to free and un-
restricted expression as guaranteed to them under the First Amendment to
the Constitution, where the exercise of such rights . . . {does] not materially
and substantially interfere with the requirements of appropriate discipline
in the operation of the school. [Burnside, 1966, at 749] .

It is significant that in a second case decided by the same Court of Appeals

- on the same day school officials were upheld in suspending students wearing

“freedom buttons” because they attempted to force buttons on other students
and created what administrators described, and the court accepted, as ma-
terial and substantial disruption [Blackwell, 1956].

The Supreme Court in Tinker [1969] left room:for administratois to’
~_control disruptive or potentially disruptive expression, such as that contain-

ing words which on their face “inflict 1njury or tend to incite an immediste
breach of the peace” [Chaplinsky, 1942} or which “have all the effect of

~ force” [Near, 1931]. Most recently, the Coust seinforced the right of the .

state to abridge the freedom of expression where “‘advocacy is directed t6 in-
citing or producing imminent lawless action and is likely to incite or produce
sich action” {Brandenburg, 1969]. Such words, however, are not easily and
obviously identified. Of concern are the degree of threatened disorder, the
reasonableness of the state’s determination that such a threat exists, and the
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point at which the statc should intcrvene. Not only the content of the ex-
pression, but also the circumstances, including the context of the expression
and the audience to which it is directed, must Se considered [Chaaning Club,
19711. S

Th{ce cases involving college students’ distribution of potentially disrup-
tive material illustrate the boundaries courts see for First Amendment rights
on campuses. : i .

In Norton v. Discipline Commitiee [1969], cight students at East Ten-
nesice State Univensity were suspended by the school's discipline committee
for distributing on campus material described as “filse, seditio and inflam-
matory.”- The Sixth Circuit characterized' it as “calculated & cause a dis.
turbance and disruption of schoc. activities and to bring 4bdut ridicule of
and contempt for the school authorities.” For instance, leaflety urged students
to “stand up and fight” and to “assault the bastions of a;i]ninistfative tys-
anny.” They called school officials “despots” and referred t¢ the wdministra-
tion as & “problem child.” The court saw the language as "an open exhorta-
tion to the students to engage in uisorderly and destructivg activities.” After
the leaflets were distributed, twenty-five students told a school dean that they
“wanted to get rid of this group of agitators.”” On the strength of this, the
court held that the school president properly forecast material and substantial
interference with school activities and acted correctly in holding hearings
leading to the students’ suspensions. The court stressed that school officials
did not have to delay action "until after the riot hay started and buildings
have been taken over and damaged.” Instead, they could "uip such action
in the bud” and take steps to prevent the inception of disruptions. In a
strong dissenting opinion, Judge Anthony J. Celebrezze said he felt there
was insufficient evidence to predict disturbances resuiting from distribution
of the leaflets. Instead, he suggested, the twenty-five students who implied
they would cause disorder if the “agitators” were not stupped. should have
been the ones disciplined,

In a second case, Jones v. State Board [1969], the Sixth Circuit upheld
the suspension and expulsion of a group of students frop Tennessee A & I
State Univegsity in part for distributing leaflets calling for a“boycott of class
registration and in part for disrupting meetings on campus. The court af-
firmed the District Court's ruling that the suspension was not as a result of
an exercise of First Amendment freedoms, but because of “condwit ob-
structing the educational functions of the University” [Jones, 1969].

in Speake v. Grantham {1970}, a federal District Court upheld the sus-
pensions of students for, in part; attempting to distribute leaflets containing
the false information that classes would be suspended the two days -before
final examinations because of violence at Jackson State and the “critical
situation on our campus.” The coust said that it is Aot necessary, for school .
officials to delay action against those who “would disrupt the academic proc-
ess or interfere with the orderly conduct thereof” or interfere with the rights

20
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of other students until after the action, has been takedi dnd the damage in-
flicted. The students were not suspended for exercising their First Antend-
ment r.ghts, said the court, but for possessing Jeaflets which contsibuted, or
might have contributed, to the hsruption of mormal educational activities.
In «ddition to consideration of “material and subsantial disruption,” the
Supreme Court has recognized that certain conduct may be regulated despite
its* incidental “speech™ elémeat. For iastance, the Court said that punishment
imposed for buaing & draft card did not violate the individual's rights, be-
cause (1) the regulation involved was within the constjtutional power of the
government, (2) it furthered an important governmental interest, (3) the
governmental intefest was unrelatid to the suppression of free expression,
and (4) the incidental restrict'on on free expression was no greater than
necessary to further that interert {United 'States, 1968; Gay Students, 1974].
These criteria may also be wwed to distinguish impermissible control of -ex-

pression from acceptable control of action by universiti administrators, In -

the special circumstances existing on college campuses, courts have held that
administrators should attempt to control potentially disruptive printed ma-
terial not through direct censorship of content but, if necessary, through
noadiscriminatory imposition of regulations regarding time, place, and man-
ner of distribution. The Supreme Court stated in Healy v. James [1972] that
“just as in the community at large, reasonable regulations with respect to the
tiftie, the place, and the: manner in which student groups conduct their speech-
related activities must be respected.” K a

Put differently, one court has indicated that freedom of expression, not
being absolute, must be exercised with consideration for the “general com-

iort and convenience, consonant with peace and good order and the tights
of others.” Lack of limited regulation of time, place, and manner of distri- y

bution of material, said the court, would hinder the educational process
{Board of Supervisors, 1973). Another court has cited two Supreme Court
decisions {Breard, 1951; Grayned, 1972] upbolding reasonable, nondis-
criminatory imposition of regulations necessary to further significant govern-
mental interests; the court cited the necessity to continue school operations
as one of these interests. The court said the crucial question in determining
whether regulation of free expression is acceptable is whether the manner of
expression is basically incompatible with the normal activity of a certsin place
at 3 certain time, Thus, distributing newspapers during class time could prop-
erly be restricted, but distributing them on campus at points away from class-
rooms might not be curtailed. Such minor annoyances as litter on campus

from discarded newspapers would not be considered sufficient grounds to .

abridge First Amendment freedoms [New Times, 1974].

In a situation involving both protected expression and action beyond First
Amendment protection, 2 group of students at Portlang State Univessity,
who had been active in the United Farm Workers' movement, actempted go
have Teamster-harvested dettuce removed from the college menus. They ser
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up tents and sleeping bags on the library lawn and passed out leaflets to
passers-by. After a week, and several administration requests ;0 take down
the structures, the students were arrested for” trespassing. An Oregon ap-
pellace court rejected the students’ contention that the tents were **symbeolic
speech,”” portraying the plight of farm workers. Handing out leaflers was
protected expression, said the court, bur crecting tents on' the library lawn
went beyond symbeolic speech to action which could be regulated. Citing
United States v. O'Brien [1968], the court said incidencal infringement on
Fisst Amendment rights was permissible if necessary to rcgulatc non-speech
conduct {State, 1976].

A more restrictive view of admihistrators’ powers to set regulations re-
garding time, ‘place, and: manner of distribution is taken by one -federal
District Court. In a tase invalving solicitation of membess and dues for a
political group on a Texas college campus, the court emphasized that it is
“well-settled law™ that if state action impinges on 'hxgh»urder Firs'” Amend-
ment rights,” the state must prove that povernmental intercsts are sufficiently
compelling to justify any impingcmcnt ori free expms'sion. Acrording to the
coust, “Absent such 2 showing, any ‘time,” ‘manner,’ or ‘place’ regulatior. is
unreasonable.”” The court did state that prevcntmn of "sub."wtial disorder
or material disruption of classroom activity” would be a compelling state
interest {New Left, 1971].

Similarly, a dxssentmg opinion in Norton v, Discipline Commitiee [1969]
indicates that students may-be disciplined for viulating established rules re-
garding time, place, and manner df distribution, such as inhibiting the flow
of pedestrian traffic while distributing, accompanying distribution with {oud
and gaucous noises, or distsibuting at times of the day calculated to distusb
others, The implication, however, is that regulations more restrictive than
these might not be considered “reasonable.”

The First Circuit's view may diarify administrators’ powers to impose.
indirect restrictions:

Communicative conduct is subject to regulation as to “time, place and man-
ner” in the furtherance of a substantial governmental interest, so long as the
restrictions imposed are only so broxd as required in order to further the in-
terest and are unrelated to the content and subject matter of the message
communicated. {Gay Students, 1974, at 660]

Administrators may restrict news gathering activities by limiting access to
certain secords and meetings. The Buckiey Amendment punishes schools
 with loss of federal funds if they reveal other than directory information
‘about students. Other restrictions on records come from various state laws,
which are not uniform from one state to another.

For instance, a student reporter at the University of New Mexico asked the
director of personnel for access ro cenain information in the personnel
records of non-academtc saff. Access was denied. The state supreme court

Fad
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ruled that New Mexico's public records aci should be read broadly, allowing
the student to see '‘these portions of the personar| records that are not
specifically enempted by statute and are not considered to be canfidential. '’
However, the statute cxempts medical records, letters of reference, and
letters or memorandums which are matgers of opinion. Additionslly, the
couft also exempred any ipformation furnished after 2 promise to keep it
confidential *‘where the release of that information would nog be in the
public inrzrest A promise of confidentiality is not sufficient, said the
“court, if there is reasonable justification b: sed on public policy for releasing
. the records. Finally, the court would not accept the premise that an undue
burden oo the university's records office would justify refusing the student
journalist’s request [Newsome, 1977].

On at least two occasions, courts have held that meetings of 'aw school
facukies at public universitics did not come under state open meetings
statutes. The Tennsssee supreme coun said that gatherings of factilty and
committees of the University of Tennessee law school did not constitute
meetings of 4 “‘gaverning body’’ of a public body, and thus did not have to
be open to faw students or members of the public [Fain, 1977). Similacly,
the North Carsiina high courr said that to come under the state’s open
meetings statute the law school faculty would have to '*(1) be 2 component
part of a ‘governing and governmental’ body of the State, and (2) . . .‘have
of claim authority to. . .act’ as a ‘body politic.”"* The court chose to read the
language of the statute narrowly, saying the faculty did not act as a *‘body
politic,”’ that it was simply a group of employees of the university's Board of
Governors. The court mused about what might happen if a meeting of the
foothall cozches were open to the public [Student Bar Assoc., 1977].

During the 197778 school year, the president of the University of Florida
and the Independent Florida Alligator editor had several disagreements over
meetings from which newspaper reporters were barred. One incident in-
volved 3 university vice-president who attempted o meet in his office with
several other people. Two Adligarar reporters who sefused to leave che office
were officially reprimanded by the university for their actions. The reporters
claimed to be acting as ' professional journalists’” instead of students, and
thus not open to reprimand undeg_the student conduct code. University
officials sald their status as stodents was noe diminished by their journalistic
positic.1s and that since the university president is the ‘‘sole policy-making
authority,"" all committees and other bodies on campus are advisory only.
Thus, the university says, the latter do not come under Florida's open
meetings law which calls for meetings to be open * ‘at which official acts are
taken’’ [College of Joumalism, 1978].
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as Censors

-

Despite indications that college student publications do not have pub-
lishers analogous to those of privately owned newspapers or periodicals, some
Suniversity administrators have attempted to act in that capacity, restricting
distripution of nmuaterial, disciplining student editors, and otherwise inhibiting

e

the flow of constitutionally protected materials on college campuses. In many

instances, their actions have.been impermissible.

Prior Restraint

The Supreme Court has emphasized that Firsc Amendment protections ap-
ply with equal force un college campuses and in the community [Healy,
1972}, Numerous cases have made it clear that once a public college or
university makes an activity available to students, it must operate that activity
in accordance with First Amendment principles {Trujillo, 19717, It cainot,
for instance, fund a stydent publication and then arbitsarily restrict the ma-
terial it mav publish [ACLU, 1970].

Administrators -are not powerless, however. To some extent they ma; e

permitted to restrict expression on campus, depending on whether the re-
strictions are (1) direct limitations placed ca the content, or (2) indirect
limitstions placed on conduct incident.. to the expression, that is, time,
place, and manner of distribution. Indirect limitations may be considereu
acceptable if they are reasonable, nondiscriminatory, and imposed for the
purpose of maintaining public order. But direct limitations on content ¢an
be imposed énly if there are special circumstances, usually meaning that the
material will to a material and substantial degree inierfere with school oper-
stions { Channing Club, 1971; Tinker, 1969]. Free expression does not mean
unrestricted expression, and students’ constitutional rights may be modified
or must yield entirely when they interfere wich the school's need to main-
tain otder and continuce the educational process [ Antonelli, 1970},
However, the burd=a of proof is on school administrators to show that

abridgment of basic freedoms is necessary. When First Amendmeht rights

ate restricted, “the burden of proof is op the state to show that the govem-
mental interests asserted to support the impingement are ‘compelling' ™
{New Left, 1971]. Prior restraint, that is, administrative approval of all
material to be published, is & direct regulation of content and is ‘thesefore
scceptable only when there is substantial justification, an “overriding govern-
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mentdl interest vindicating interference with First Amendment freedoms”
{Chaaning Club, 19?1] !t is instructive to look at William Blackstone's
declaration about prior restraint as quoted by Chief Justice Hughes in Near:
"“The liberty of the press is indeed essential to the nature of a free state; but
this consists in hying no previous restraints upon pubhmtmn and’ not in
freedom from censpre for criminal matter whta pnbhshed [Near, 1931, at
713].
The framers of the Bill of Rxshts, intensely disliking some forms of cen-
S(N’ShlP apd licensing laws in England, assumed that the First Amendment
rated the common law ban on prior restraints {Emerson, 1955]. It
- wa.s thought that goveraments should not have the power to require material
- to be submitted to them and accepted befose allowing distribution. The Su-
, preme Coutt in Near v. Minnesota- [1931] stated that only in exceptional
” circumstances will prior restraint be permitted—for expression which would
hinder the riation during wastime, for expression which would incite violent
or forceful overthrow of the government, for obscene expression, and for
certain instances of libel. Forty years later in the Pentagon papers case, the
Court ruled- against the usc of prior restraint unless :hc [government could
show “‘justification for the imposition of such a restrint’” [New York Times
" Co., 1971]. Only for motion pictures has the Court allowed a system of prior
restraint, even then requiring safeguards agaihst discriminatory i unposxtmn
of censorship [Freedman, 1965].

Student publications arc similarly pro fected from prior ccnsorsiup A s:g- --

nificant case in point is Ansonelli v. ifammand {1970}, involving the stu
* dent hewspaper at Fitchburg (Mass.) State College. Funding for the paper
"had come from compulsory student activity fees which, according to Mas-

nchmmmtehw,wmtobeexpm&cd“asﬁxeptési&cntofthemmgtf

may direct.” John Antonelli was elected editor.of the paper and changed its
name from Kmpw Vue to The Cycle and its focus from “student news and
events on campus” to “arcas of broader social and political impact.” In one
issue he attempted to reprint an article by Eldridge Cleaver which had
originally appeared in Rumparts magazine. The printer “objected -to the

_ theme of and the four-letter words gencrously used in the text of” the

article. He informed the president of the college, | hmea; Hammoad, who
stated that: “publications should provide an opportunity for students to de-
velop skills in journalism, should not consist primarily of compilations pub-
lished previously clsewhere and should not serve as a vehicle for the dis-
semination of obscene material”: Hammond then insisted that before he
would release funds to pay for futuse-issues, all material to be printed 1 The
Cycle would have to<be approved by him or his representative. Antonelli
sgreed that while coust proceedings (which were instituted by Antonelli to
stop Hammond from reviewing material and withholding funds) were con-
tmmng.hewmlddlowstonatobermcw:&bymadvisorybondmm

“some form of student publication” could be distributed. The board was
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established but with “no guidelines of acceptability . . . established and no
standards [to] limit the discretion of the two faculty members as they
passfed] judgment on the muterial submitted to them.”

A federal Diistricc Court viewed the board’s powers in “the natrowest light

possible, i.c}, ‘censorial only over the obscene.” But the court noted that
segardless of how narrow the function, it was still exercising previous re-
straint aad, conscquently, there was a “héavy presumption against its con-

stitutional validity.” While it is true that obscenity does not fall within
constitutionally protected expression, the methnd of achieving the suppres-
sion is crucial. “Whenever the state takes any measure to regulate obscenity

'+ it must copform to procedures calculated to avoid the danger that protected

expression will be caught in the regulatory dragnet.” The court noted that
it was doubtful any procedural safeguards could be formulated which would
support prior censorship. Certainly, Fitchburg State College had nonr:, This,
taken together with President Hammond's apparent lack of knowiedge of

- the complexities of Supreme Court obscenity rulings, as noted in the dedi-

sion, caused the court to conclude that establishment of the advisory board

~ was “prima facie an unconstitutional exercise of state power.”

The decision does state that the “exercise of rights by individuals must
yield when they are incompatible with the school's obligation to maintain

| the order and discipline necessary for the success of the #ducational process.”

But there was no such justification here.
Significantly, the decision holds that the Massachusetts law giving the
college president power to distribute student body funds.does not make him

ultimately responsible for what is printed” in the campus newspaper.” The

president’s power

imposes no duty on [him} to ratify or to pass judgment on a particular
activity. The discretion granted is in the determination whether the funds to
be expended actually further the activities to which they are intended to be
applied. Once that determination has been made, the expenditure iv mands-
tory. {Antonelli, 1970, at 1336-1337) . .

The decision does concede the state has the power to regulate forms of ex-
peession ''to some degree, . . . but the creation of the form does not give
birth also to the power to mold its substance. . . . The state is not necessarily
the unrestraiged master of what it-creages and fosters” [Antonelli. 1970, at
1337]). For instance, it might be reasonable o restrict student newspapers
to publisiing articles written only by students, said the court, but it is oot
seasanable to restrict what articles students write or the thoughts expsessed.
The decision concludes: “It would be inconsistent with basic assumptions of

~First Amendment freedoms to permit a campus newspaper to be simpiy »

vehicle for ideas the state or the college administration deems sppropriate”

-[Antonelli, 1970, at 1337]. :

In s second important cuse involving students’ freedom of expression,
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Joyner v. Whiting [1973], the president of North Carolina Central Uni-
+ vetsity attempted to impuse prior restraint on a student newspaper by with-

- holding funds unless published material met his approval. The situation aroze
when Johnaie Joyner, the student editor, printed 2 front page editorial in-
dicating that white students were not welcome at the previously all black
school. He then declased that white studésts would not be allowed on the

N paper’s staff and that advertising from white-owned businesses would not be
accepted. Fearing that the school would thereby be violating ¢+ Fourteenth
Amendment and the 1964 Civil Rights Act, President Albert Whiting with-
drew ffancial support from the paper.

The Court of Appeals for the Fourth Circuit refused to accept the District
Court’s theory that this case was an exception to the “well chartered waters” ,
that school officials cannot withdraw financial support to a newspaper be-
cause of disagreement with its editorial stance (though the court did affirm
that a newspaper may be discontinued for reasons “wholly unrclated to the
First Amendment*). The lower coust had ruled that the paper's editorial
stance cid, indeed, violate the 'aws against state agencies encouraging racial
segregation and that state money could not be used for this purpose. Fusther-
more, the lower count said, any future funding of a campus paper would
come about because the administration accepted that publication’s editorial
policies, This would be using school f unconstitutionally to promate oae
point of view over another. The sol therefore, was to forbid funding
of any campus paper. , .

However, the Fourth Circuit said the case law concerning the limits of ~
administrators’ control over students’ First Amendment rights was too strong o
to allow such 2 ruling. The coust saw no disruption of school activities due
to Joyner's policies nor a refusal by Joyner to publish pro-integration ma-
terial. Since Joyner later disavowed his staffing and advertising policies, the
court saw no basis for the claim that the newspaper's editorial policies put -
the University in the position of violating the law,

The Amntonelli {1970) and Joyner [1973] cases show that public coi-
lege administrators cannot impose prior festraint on student publications,
except in unusual ciccamstances, just as other government officials cannot
impose prior restraint on privately owned print media, However, there is
disagreement about whether the cases preclude prior review of matesial, for
instance, to determine if it violates the exceptions enumerated in Near [1931].

Even -where prior review is permitted, such review must be accompanied by
casefully drawn regulations designed to prevent abusive chilling of expres-
sion which might result from this review. The Amonelli court found unac-
ceptable the review board established by the college president because its
primary function was to “pass on the .acceptability of material intended to
be publi . . . and to prevent the printing of articles which the adminis-
“eration [decided were] not fit for the campus newspaper.” Similarly in
Scbiff v. Williamy {1975], the Fifth Circuit held that a university president
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could not fire student newspaper editors because he objected to poor grammar
and spelling and to inaccuracies he saw in certain anticles, However, one
court has implied it may be permissible to review material in a student pub-
lication to consider its form rather than its content:

To recommend that an editorial written in a p.ose line be rendered in iambic )

pentameter maqy be a suggestion concerning form, but the deletion {of an
article] . . . obviously concern{s} cotent. The right of frec expression would
have little meaning if otherwise protécted speech could be so altered. [Tru-
jillo, 1971, at 1270; see “Freedom of the Press,” 1970}

“Thds, student publications thit ase structured with facﬂty members in key

editorial posts, that are laboratory publications, or that have faculty advisers
who casefully review copy may not be absidging students’ freedom of ex-
pression if material is reviewed for form and not content, that is, if the
purpose is to teach better journalistic or creative writing techniques and prac-
tices. The remedies used to corsect problems found in the writing and editing
may be the determining factor regazding the constitutionality of such actions,

Prior festraint can involve refusal to print, refusal to pay for the printing
of a publication, or refusal to allow distribution. In the first instance, the
printing firm itself may balk at the material and may call it to a school ad-
nunistrator's attention, as in the Antonelli {19707 case or a case involving
& student litcrary magazine at the University of Mississippi [Bazaar, 1973}].
Sumilacly, a printer faced with 2 student magazine from the University of
Maryland ‘with a picture of a burning American flag on its cover refused

to print the issue, informing the school that he believed he would be subject

to criminal prosecution under the state's anti-desecration statute. Under Mary-
land law such a depiction may be a criminaf act, and the state attorney gen-
eral issued a ruling saying it would subject any printer who printed the
cover to criminal liability. A second firm agreed to print the magazine, but
the University then said that, on the attorney general's advics, it would not
pay for their services. The printing was stopped and another cover with the
word “Censored” printed diagonally across was printed. A federal District
Court ruled the statute was being applied unconstitutionally in this instance
[Korn, 1970]. ST -

Decisions in several cases have emphasized that prohibiting distribution of
student publications because of a disagreement with or dislike of the con-
tents is an unconstitutional form of prior restraint. An important case il-
lustrating this is Buzaar v. Fortune [1973), which involved Images, a student
litesary magazine at the University of Mississippi. The magazine was char-
tered and recognized by the University and, according to the court, was ia-
tended as a vehicle for student-written and student-edited literary composi-
tions. It was reproduced by the University's central duplicating facility. The
magazine was sold at 2 nominal charge, with additional money coming from
the Associated Student Body Activities Fund and any losses, being made up
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by the English Department. The publication had close ties with a regular
English Department course in creative writing, the instructor of which served
&5 magazine adviser,

One issue included two short stories, among several poems and iflustra.
tions, which were written by one student in the creative writing class and

. which concerned “inter-racial love and black pride,” according to the court.

The superintendent of the printing facility suggested that the schoo! chancel-
lor should fook closely at the two sinries. He did, decided to hold up bind-
ing and distributing the issue, and formed a committee of deans of various
University departments to determine if the two stories were acceptabic. The
particular concern was what the court called “some quite “earthy’ language.”
The committee decided publication would be “inappropriate.” The court
said that the words to which the cammittee apparently objected were used
in the conversations of characters in the stories who could be expected to use
such language and were not used in 2 “pandering’” manner or in a “sexual

- Sefse

The Fifth Circuit sustained a District Court's ruling that the University
officials should not interfere in the magazine's distribution. The court said
the University's claim that it was publisher of the magazine and, therefore,
was able to stop publication was not valid. It found that the University's
financial connection with the publication’ was “tenuous,” that part of the
financing came from the Associsted Students, and that a statement in the

magazine that it was published by students at the University with the advice -

of the English Depa.tment was not sufficient to equate the school with a

private publisher. More specifically, the court said, “the University here is -

clearly an arm of the staté and this single fact will always distinguish it from
the purely private publisher as far as censorship rights are concerned.”

An attempt to inhibit distribution on a college campus of a privately owned
publication was kield unconstitutional in New Times v. Arizona Board of
Regenss [1974] by the, Arizona Supreme Court. Regents of the University
of Arizod% established regulations limiting to six the distribution points of
off-campus newspapers, requiring that they use dispensing machines,  and

- sextihg a $2 fee per nebwsstand per issue. The court held that there was no
- compelling state interest which would justify such rules, stressing that a con-

cem ahout an excessive amount of litter on campus would not be acoeptahble
justification. -

" Emphasizing that freedom of the press extends to circulation and distri- |

bution &s well a5 to publishing, the court said the regulations were not™'de-
signed to prevent the disruption of the ordinary educational activities of the
campus nor to insure that those secking to distribute ncwspapers will not

- interfere with those seeking to occupy the public grounds for other legitimate
pusposes.” The rules, -which sllowed for no form of distribution other than

coin-operated boxes, were also uticonstitutional becsuse they demanded obtain-
ing the University's permission to. distribute. Additionally, the court saw the
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“apportioned to and contingeat upon the expense” required to administer
the ordicance under which the fee is charged [New Times, 1974].
Prohibition of distribution also was not allowed in two cases involving
publications which administrators considered obscene or profane. In one, the
~Supreme Court held that an “underground” newspaper contained protected
cxpression [Papish, 1973). In the second, a federal District Court noted that
books and magazines containing language similar to that found in the student
publication were to be found in the university library and bookstore [Chaa-
ning Club, 1971]. ‘
The Louisiana Supreme Court, however, allowed Louisiana State University
(New Orleans) to prohibit distribution of political materials by two students

* who were the only members 6f the Revolutionary Communist Youth. A Uni-

versity rule required prior approval before literatuse could be sold on catapus,
granting such approval so long as there was no interference with school opena-
tioas. Additionally, the University claimed that limited space in the Union
Center requited that only student groups recognized by the University could
be granted space to sell publications ir the* building. To be recognized, a
group had to have ten members. Since wne Revlutionary Communist Youth
did not meet that requirernent, the group could not apply for space in the
Cenuer. The cont agreed that University facilities were limited and therefore
could not be “extennded to ali comers. Samewhere a line had to be drawn.”
Thus, the court did not deem unconstitutional the denial of permission in

» this case [Board of Supervisors, 1973].
A federal district court in North Carolina, however, would not allow the

University of North Carolina at Charlotte to draw the distinction between
student and community groups. Members of the United States Labor Party
and the National Caucus of Labor Committee complained that school of-
ficials would not allow them to distribute on campus copies of their paper,
New Solidarizy. They tried 1o sell the paper as well as give it away, and they
attempred to distribute other political leaflets. Local Chatlotte newspapers
were allowed to be distributed and sold on campus. At various times school
authorities restricted distribution of New Solidanity 1o a table inside the
student center, told the plainciffs they needed i recognized student

organization to sponsor them if they wanted to distribute in other placey, - .:

and delayed for several months in answering a request to distribure
literacure.

The coun said chat ‘'a pantial dedication to First Amendment uses”
téffectively gives those fights to all. Thus, the university's distinction bet-
ween sponsored (invited) and other (uninvited) persons and organ:. *rions

+ was not permissible. The school could set reasonable, nondiscriminatory

fules regulating the time, place and manner of the exercise of First
Amendment rights, and could prohibit people from interfering wich classes.
However, the court found no evidence that outsiders were more ‘likely ro
cause disruption or disobey the rules than were student:.
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Also, the court ruled invalid the university's requirement char ‘‘all
requests for campus space [to distribute matcrial] must have the written
approval of the appropriate administrative official.”” This was scen as a prior
restraint, since no specific guidelines described what would and would not
- be acceprable and since the school delayed several months in giving a final
decision on permission to distribute the Labor Party's newspaper [Brubaker,
1975).

Some administrators have claimed that student publicaiions, whether school-
approved or not, and publications produced .offcampus but distributed to
students, are “commercial” publicatiogs, either because they are sold or because
they carry advertising, and therefore are not protected by the First Amend-
ment. Courts have generally held that materials do .« lose their constitutional
protection simply becase they are disseminated undzt commercial auspices
[Jacobs, 1973, at 608- 610] The Supreme Court has said, “The commerdal
nature of the activity is no justification for narrowing the protection of ex-
pression secured by the First Amendment” [Ginzbusg, 1966, at 949; see
New Left, 1971; New Times, 1974; Bigelow, 1975?

In the face of these protections fm' student publi cutioas, the University
of Mississippi attempted to dissociate itself from 1 literary magazine it believed
to be of inferior quality. In the Bazaar [1973] case, the Fifth Circuit allowed
the University, at its option, to place or stamp on the magazine's cover a
disclaimer: “"This is not an official publication of the University.” In dis-
senting from this, two judges claimed that the court had in fact ignored the
basic issue in the case, namely, whether the University has the right not to
sponsor the publication. According to the dissenting opinion, the University
made plaip it did not want to confiscate the publication or prohibit its pri-
vate distribution. Rather the dispute was that the school did not want to
sponsor the magizine, while the students felt they were entitled to sponsor-
ship. In concurring with the Supreme Coust’s refusal to hear the case on
appeal, Chief Justice Warren Burger commented that he read the decisions
of the lower courts as

not requiring the university to continue to make available to the respondents,
at public expense, facilities of the university for the production of any future

publication. Those attending & state univessity hve a right to. be. free from ..

v_oﬁicxal censorship in their speech and writings, but this right does not require
the university to commit its faculty or financial resources to any activity which
it connders to be of substandasd or masginal quality. [Bazaar, 1974, at 995)

This is not a Supreme Court opinion, but the comment of en iidividual jus-
tice. Courts would certainly have difficulty drawing Burger's distinction be-
tween refusal to fund based on quality and refusal based on disagreement
with content. In fact, the University of Mississippi administrators' initial
concern with the literary magazine seemingly was with the use of certain
“sarthy language.” Did they then wish to separate the University from the
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magazml. because of quality or content? Couts have not yct hzd to deal with
this fire line; in fant.tthourtcprpealsavmdcd:tmﬁ:eBmFm?s] .
case. (

Vagueness and’ Overbreadth

In attemptingto regulate student expression, some universities have prom-
ulgated rules which are vaguc and/or overbroa’. While in colleges such rules
are frequently informal and are not codified as they are in secondary schools
{Trager, 1974}, they are nonetheless subject to attack. Rules must be drawn
narrowly and precisely and must be applied in 2 nondiscriminatory fashion to
avoid charges of vegueness and overbreadth [Papxsh. 1973},
The Supreme Court's “void-for-vagueness' " gudeline stipulates that a sule
“which either forbids or requires the doing of an act in terms so vague that
men of common intelligence must nccessarily guess at its- mc:mmg and differ
as to its application violates the first essentits of due process” {Connally, -
1926, at 391]. Words in the regulation must provide "an ascertainable stand-
ard of conduct” [Baggett, 1964, at 372} and must "be susceptible of objec-
tive measurement” {Cramp, 1961, at 2861, Thus, a regulation must contain
definite rules of conduct and must specify that certain violations vill resuit
in certain punishments [Marinelli, 1973 For instance, in a case involving
the suspensiop of college students, a Dis.rict Cuurt judge held the term “mis-
conduct” to be vague [Sogfin, 1968]. To avoid vagueness, then, a regulation
applied to college students “must be sufficiently definite to provide notice to
reasonable students that thqr must conform their conduct fo its requirements
and may not be so vague” that its meaning is not clear and undustandﬁbic
{Budd, 1969, at 1034- 1035]. , y
The other prong of the “void-fogagueness” doctrine is avcrbreadth that h
is, whether a reasonable application of a rule’s sanctions could include
duct otherwise protected by the Constitution. Courts have mdxcag%
gencml conditions rules must meet. First, the rule must be specific, including
precise places and times where possession and distributio of student publi-
cations are prohibited. Second, the rule must be understandable to persons
of the age and maturity it covers. Third, the rule must not prohibit pratected
activity, such as that which is crc.crly and nondisruptive {Jacobs, 1973, at
604-603} '
“There ns not total agreement regarding the apphmtxon of the “void-for-
v:gueness doctrine to students. In their Géneral Order on Student Disci-
pline, while holding that detiiled codes of student’ conduct are counterpro-
ductive on the college level, a group of federal judges in Missouri stated that
the vagueness doctrine “does not, in the absence of exceptional circumstances,
spply to standards of student conduct. The validity of the form of standards
of student conduct . . , ordinarily should be determined by recognized educa-
tional standards” [Genergl’ Order, 1968, at 146-147].
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+Several courts dealing with freedom of cxpression for college students, -

however, have indicated a displeasure with vague and overbroad regulations,
For instance, the foyiver [1973] court specified that to comply with the First
Amendment, rules must be narrowly drawn to rectify only specific abuses of
the freedom. Objections to language in a student magazine on the grounds
of “taste” and “appropriatencss” were considered vague [Bazaar, 1973].
Informal rules allowing a faculty advisory board to approve ot reject material
for-a student paper were considered overbroad since it was not specified on
what consitutionally permissible grounds the board would make its decisions
{ Antoneili, 1970]. E

An example of rules both vague and overbroad is found in New Lefr
Education Project v. Board of Regents {1971]. The University of Texas pro-
hibited the sale of a student newspaper under rules forbidding both "com-
mercial” and “noncommercial” solicitation on campus, the former term being
defined very broadly, the latter not being defined at ali. A federal District
Court held the rules overbroad, encompassing otherwise protected material.
While the University could forbid distuptive or fraudulent solicitation, the
tules went beyond that “smail caliber precision” required of regulations affect
ing First Amendment rights. Classroom discuptions, proliferation of solid-
tation booths, and litter problems could all be avoided with narrowly drawn
tules. But broad regulations unreasonably restricting students’ freedom of
expression were unconstitutional. Additionaily, the court said that 2 ruls allow-

ing sales, if authorized by the University, was an impermissible form of

licensing, since no standards existed which governed the granting of »ermis-

~.sion. Exercising freedom of. expression, said the caurt, cannot be contingent -

upon arbifrary administrative decisions,

. The University and lts "Image”

The Supreme Court in Tinker [1969] specified that before students’ free-
desht of .xpression could be abridged, school officials had to be able to show
that theis actions were “‘caused by something more than mere desire to avoid
the discomfort and unpleasantness that always accompany an unpopular view-
point.” To some colleége administrators, the discomfort comes fram adverse
community reaction to material appearing in student publications. The Uni-
versity of Mississippi, for instance, found certain words in a student literary
magazine to be “distaseful” and claimed publication would “endanger the
current public confidence and pood will” which the University enjoyed, The
Fifti: Ciscuit said that such corsiderations might be involved in determining
whether to limit students’ free expression but felt such a rationale should be
“handled gingerly and applied only in what can be characterized as most
extreme cases” [ Bazaar, 1973]. Just what the coust meant by “extreme cases”
is not clear. It would appear, under Supreme Court rulings, that “extreme
cases” could be restricted only to “material and substantial disruption™ or
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ﬂnmntcmnc;: of order and dmp!me The Fxfth Circuit d:stmgmshcd a pre-

- ‘!ymns decision it_had made, which involved “quite vitriolic.and vulgar per-

sonal attacky” ‘o ‘school administzators made by- a nentenured teacher. Thers.
the court indicated that the effect of such attacks on public confidence in
* dle university might be a factor in dismissing the teacher [Duke, 1972].

\| The First Circuit considered whetner groups might lose their freedom of
éxpression by promoting values “so far beyond the pale of the wider commu.
nity's values” that First Amendment protection could not be granted. The
court said that it may not b~ possible to ascertain a community’s valucs on
certain issues, for example, permissive abortions, socialism, and pre-marital
" sex. The court stated that in almost all cases groups can be found within a
community both favoring and disagreeing with particular stands on these
and other issues. The First Circuit indicated that the First Amendment per-
mits a wide range of subjects to be discussed, including those that might
infuriate the community {Gay Students, 1974].

" Schiff v. Williams [1975] is the most significant case dealing with a uni-
. versity's image and community values—dismissal of student editors was based
“in large part on these factors. During the 1973 fall semester, Florida Atlantic
University President Kenneth Williams dismissed three student editors from
their positions on the Atlantic Sun and began publishing the paper using
admmmrauve personnel. In a statement published in the Sun, Williams
said that ‘‘the level of editorial responsibility and competence has
deteriorated to the extent that it reflects discredit and embarrassment upon
the university.”” He said the paper’s decreasing quality was irreversible

~ under the editors he dismissed. He claimed the editor did not respece the -
publication’s guidelines, whith stated that the student newspaper would

not be 2 '‘gripessheet,”” a ‘‘smear sheet,”’ or “‘representative of shoddy,
‘yellow’ journalism.'" The guidelines, which were approved by the Board of
Regents and the president, also specified that the newspaper *‘must reflect
the best interests of the Uaive. »ity community it serves.”” The president said
the Ssn reflected a standard of spelling, grammar, and language unac-
ceptibie in a univ:rsity publication, that it “cmphasizcd vilification and
rumrt mongering,** and thzt stories had been *‘incorrect and mxslcading.”
He characterized editorials as ‘*immature and unsophisticated.”*

The cditors sued in a federal District Court and won reinstatement to
their positions. The University appealed and the Fifth Circuit affirmed,
tejecting the University's argument that since the editors were state em-
ployees, theis First Amendment freedoms were outweighed by the
University’s dzsire to ' 'project a proper view of d'xc university and its student
body."’

The court said that unsubstantiated references toﬁxc paper’s poor technical
quality would not support a claim that the Umvexsxty s\(xtemts were superior
to the students’ freedom of expression, The “special circumstances” were not
present which would allow abridgment of “the right of free specch embodied

AN
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in the publication of a college student pewspaper.” Certainly poor grammar
and spelling could not qualify as “special carcumstances,” though the court
‘admitted they could “embarrass, and perhaps bring some element of disse-
pute to the school.” However, the court said such faults were clearly not of
the sort which could lead to a disruption of university operations or educa-
tional processes, which are *'special circumstances” which might make abridg-
meai of First Amendment rights permissible, '

New York state courts also dealt with the question of the public's reaction
to articles in student newspapers scverely critical of organized religions. One
article was entitled “The Catholic Church—Cancer of Society,” which the
court described as “'a scathing attack on the Catholic Church™' ; the other was
“From the Hart {sic],” which the court said could aptly be described s
"blasphemous.” Student papers supported by mandatory activity fees on two
campuscs of the City University of New York system were involved. School
officials belicved publication of such material in public college papers vio-
lated the free exercise of religion clause in the First Amendment, *vhich has
been held to mean that the government will maintain a strict neuirality,
neither aiding nor opposing religion. A lower New York court ordered
administrators to “prevent attacks on religion in any and all publications”
and to “enforce a strict neutrality toward religion” in publ.cations.

However, the appeals court said that the student papers had been estab-

lished 25 forums for the free expression of ideas and opinions. Emphasizing
that once such a forum is established school authorities cannot then place
restrictions upon it which inhibit students’ freedom of expression, the court
said that since there was no showing of material and substantial intetference

- with school operations b.cause of the articles, and despite the displeasure of -

some members of the school community or community at large, imposing
strict neutrality regarding religion would be a violation of students’ First
Amendment rights, :

In dissent, one judge agreed that students have a right to express them-
selves but said that the right was not absolute, by nccessity giving way to
the rights of other students “to be free from ridicule about their religious
beliefs” [Panarella, 1971]. ’

Post-Publication Punishment

As indicated in previous sections, attempts by college administrators to
impose prior censorship on student publications before distribution have becn
generally rebuffed by the courts. Various attempts have also been made to
limit student press freedom after material has been published, including sus-
pensicn or firing of student ¢ 'itors and refusal to fund publications.

As with prior restraint, such methods have been upheld by courts only
when “special circumstances'' exist, that is, material and substantial threats
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/ to orderly school opegations. This is based on the Supreme Coust's holding in,

! Tinker [1969] that free expression can be abridged only if there is intey!
ference “with the requirements of appropriate discipline.” Such reasonsas
criticizing state officials [ Dickey, 1967] or printing words considered obs¢
by administrators but not by the courts [ Antonelli, 1970] are not suff
to warrant curtailing First Amendment freedoms. ’ ‘

The Supreme Coust dealt at length with the question of maintaining can\-
pus order in Healy v. James [1972]. A group of students attempted to have
a local chapter of Students for a Democratic Society (SDS) recognized as ay,
campus organization by Central Connecticut State College. Recognition would \
have entitled the group to use school facilities for meetings and to use campus *
bulletin boards and the student paper for notices. The college president re-
fused recognition primarily on the basis that the group would not be suffi-
ciently independent of the national SDS, which he believed to advocate a
philosoply of violence and disruption, although the students statedthey
would not affiliate with the national group. Lower federal courts upheld the
presider.t's action, but the Suprem. Court reversed those decisions. The Court
viewed the case as having clements of competing interests, that is, the neces-
sity for “:n environment free from disruptive interference with the educational
process” «.n the one hand, and “the widest latitude for free expression qnd
debate consonant with the maintenance of order” on the other. The Court
saw the First Amendment as resolving the conflict.

Noting that public colleges “are not enclaves immune from the sweep of
the First Amendment” and that First Amendment protections must not “apply
with less force” on campuses than in the community at large, the Court

 stressed that denial of recognition also prohibited the group from using cam-

" pus facilities, thus inhibiting their freedom of association. Ability to meet
and exist off campus, said the Court, did not justify abridgment of First
Amendment freedoms by the school. Also, the Court emphasized that the
burden of proof was not on students to show why they should have been
granted recognition, but on the college to show why they should not have
been

The Court said the president’s conclusions that the SDS chapter would
be “a disruptive influence” at the college and that its “'prospective campus
activities were likely to cause a disruptive influence” might have been suffi-
cient bases for his decision if they had been factually supported. In the
context of the “special characteristics of the school environment,” adminis-
trators' powers to prohibit “lawless action” are not limited to criminal acts
but to any actions which materially and substantifly disrupt the work and
discipline of the school. However, where state action designed to regulate
such actions also restricts constitutionally protected rights, the state must show
that its actions are reasonably related to protection of its interests and that
the restrictions on First Amendment rights are “no greater than essential to
furtherance of that interest” [[nited States, 1968]. In Healy [1972], the
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Court reaffirmed its statement in Tinker [1§69] thit “undifferentiated fear
or apprehension of disturhance is not enough' to ovelcome the right to free.
dom of expression.” ¢ o L

Finally, stressing the critical line for First Amendn‘:e:}t purposes between
advocacy, which is entitled to full protection, and acticn, which may not be,
the Court said students might preach changing campus “ules and regulations,
vt they could not violate them.

'In a similar situation, the prerident of the University of New Hampshire,

under direct pressure from the <cate governor to “wake fina, fair and positive
action to rid your campuses of socially abhorrent activities” or face losing

Organization (GSO). The GSO, an officially recognized student organization,
sponsored a play on campus. During the evening individuals dver which the
GSO said it had no control distributed “extremist” homose wal publications.

The college, president threatened to suspend the GSO as a stadent group and-

refused to allow the group to hold social functions on carpus. The First
Circuit held that ' while universitics may have some discretion in regulating
purcly social groups such as fralernities and sororities, its eforts to restrict
causc-oriented groups abridged the students’ Fisst Amendment rights. Relying
on Healy [1972], the court said that even indirect restrictions may be consti-
tutionally impermissible if they impinge on students’ basic Firs* Amendment
guarantees [Gay Students, 1974]. ’

« That circumstances can exist which justify First Amendment restrictions
is shown by the Norton [1969] (distributing literature critical of adminis-
trators), Jones {19697 (distributing literature urging boycott of registration)
and Speate {1970} (distributing false notices that classes would not .meet)
cases. In events leading to another case, several students in the lobby of &
Texas-junior college talked to a crowd finally numbering at least two hun-
dred persons. An administrator asked the students to have the crowd disperse
since access to the college bookstore and to the stairways to classrooms was
impeded. They refused and were later suspended after a hearing on’charges

of causing disruptive behavior, A federal District Court cited the Tinker ’
language emphusizing “the need for affirming the vomprehensive suthority
of the States and of school officials, consistent with fundamental constitu- -

tional safeguards, to prescribe and control conduct in the schools™ [ Tinker,
1969, at 507]. The court accepted administrators’ contentions that the excitgd
crowd might at any moment become violent and that the students were not
suspended far expressing their views but for causing and refusing to abate
the disturbance [ Haynes, 1974].

Disciplinary Actions and Due Process

Some college administrators, reacting adversely to student pubiications, have
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instituted disciplinary actions against the students resjoasible. For instance,
Barbara Papish was expelled from the University of Missouri for distributing
dn underground newspaper “containing forms,of indecent speech,” accordfng
to the University's Dean of Students, in vio!aiion of the Board of Curator's
bylaws [Papish, 1973]. Gary Dickey was denied readmission to the fall term

“Censored” across a space reserved for an editorial the school president ordered
him not to print in the schodl newspaper [ Dickey, 1967]. Dorothy Trujillo
was fired from her position as managing editor of -the Southern Colorado

-State College student paper for attempting to print material her adviser con-

sidered controversial [Trujilld, 1971]. Three students were fired from - edi-
torial positions on the Flonda Atlantic University newspaper for publishing
what éhq school president called “unacceptable and deplorable” material
[Schiff, 1975]. In all these cases, courts refused to accept administrators’
reasons for such discipline ind ordered studiats returmed to their former
status. . N '

However,.courts will not in all instances overturn discipline of student
«journalists. In high school cases, several courts have not reached constitational
questions of First Amendment rights but rather have decided cases ou the
basis of pattesns of disruptive behavior or of disobedience of apistmmrs'
ords-s [Trager, 1974: 53-56]. This approach was taken in at [rast one. col-
lege case involving a2 school paper. John D. Yench was the student editor
when, on two occasions, the paper printed material deemed “objectionable™
by the administration of the Colorado School of Mines. The first time, Yench
was put on “probation as editor,” the-second time he was put on “'probation
as a student,” and Ke was later told that probatibn extended until graduation.
The colicge had 2 policy that those graduating at the end of summer term
could attend the spring commencement, which Yedds: did. At tie commence-
ment ceremony he wore a Mickey Mouse hat, refused to remove it, and other-

_ wise disrupted the, proceedings. He was charged with vioitizg the school's

standards, was found guilty at a disciplinary hearing, and was dismissed
from the college. He brought suit asRing readmission.

The Tenth Circuit said that although “the total of all infractions may
aggravate the ultimate penalty,” this did not require the court to carefully
scrutinize prior events which did not “constitute an aggrievement in the con-
stitutional sense.” The court remanded the case for consideration of whether
wearing a Mickey Mouse hat to graduation ceremonies was an exercise of
free ekpression {Yench. 12/3]. .

The Yench case turned on the question of due process for students at
disciplinary proceedings. Disciplinary actions against students, including stu-
dent journalists, must comport with procedural due, process. ‘hat is, certain
steps must be taken before an individual can be denied the protected rights
of “liberty” and !'property” specified in the Fourteenth Amendment. Gener-
ally, arbitrary or capricious punishment will not be upheld in the courts. ~

" o
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The autonomy of public educational instiQniqns to punish students was
irst overtumed in Dixem v. Alabama State’Bgard of Education {1961}].
The Fifth Circuit held that administrators are clothed in governmental author-
ity, and any actions they take which can substantially jnjure a student must

~comply with minimal requirements of procedural Yue process. Courts have

geaerally noted that the pcess nced not be equivalaqt to that required for
criminal charges, though certain elements are required’ (1) adequate notice
in writing must be given so that the student will hive sufficient time to
prepare a defense (notive should include the specific ds on which
charges are made, the nature of the evidence against the Student, and the
possible action to be taken if charges age proven); (2) there must be a
hearing at which the student is offered fair opportunity to present his or her
evidence and explanations and to present witnesses in defense; (3‘1 no disci-
plinary action may be taken on grounds for which there is no substantial
evidence; (4) results and findings of the hearing must be presentdd in a
seport open to the student’s inspection; and (5) appeal should be av:ii%ble
to the highest administrative authority in the university.

Due process in disciplinary heasings does not sequire cross-examination of

" witnesses, warnings about self-incrimination or privileges, or opening thes
hearing to the public or college community. While' several lower courts have

indicated that the university nced not allow a legal counsel to sepresent the
student, unless the school itself is using counsel in the hearing, the Supreme.
Court has scemingly left the door open on this point. In Goss v. Lopez
{1975] the Court said,

We stop short of construing the Due Process Clause t6 require, countrywide,
that hearings in connection with shost suspensions must afford the student
the opportunity to secure counsel. . . . We should also make it clear that
we have addressed ourselves solely to the short suspension, not exceeding
10 days. Longer suspensions or expulsions for the remainder of the term, of
permaneatly, may reguire more formal procedures. [at 583-584)

Hearings ase required for interim suspensions, which should not be based
on a presumption of guilt but on evidence prescnted at a preliminary hear-
ing. This, too, sequires adequate notice. If it can be shown that the student's
preseace on ‘campus would be s danger to property, to others, or even to
the student, 4 temporary suspension can be imposed immediately. A hearing
should be held within a few days to substantiate the need. for suspension,
and a full hearing should be scheduled as soon as possible to comport with
procedural due process { Young & Gehring, 1974]. Similatly, hearings are
required even for short suspensions {Goss, 1975]. ‘

Hearings are not necessarily applicable in instances of suspension or expul-
sion for scholastic reasons, that is, if a student is removed frofa school for
not mecting academic standards. o o,

In the Yench [1973] case, the Tenth Circuit held that although the infor-
mal conferences at which Yench was given his first two probationary punish-
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ments did nol comport with due process, Yench's failure to object to this
withio a reasonable time indicated an acquicscence to the procedure,

The Supreme Coure has ruled that only nominal damages, not to exceed
$1, can be awarded to students whose rights to procedusal due process have
been abridged. Lasger damage awards can be made only if there is proof that
menral and cmotional distress were actually caused by, for example, being
~ suspended from school without a proper hearing. Nominal or substantial
damage awards can be made for deprivation of procedural duc.process rights
cven if the suspension isjustified [Carey, 1978].

Sanctions against Publications

In addition to disciplinary actions that may be instituted against students
who engage in ggotected or unprotected expression, there may be sanctions

taken against the newspaper or periodical invoived, Yor exaunple, refusing to -

fund the publication, refusing to allocate facilities for the staff, or refusing
to appoint an editor,

Refusal to fund 2 publication has been dealt with most dearly in the
Anronslli [1970) and Joyner [1973] cases. The courts said that colle
are under no affirmative obligation to establish student publications, but once
such publications ar® established, administrative actions must be guided by
the First and Fourtcenth Amendments, Specifically, funds cannot be removed
from student publications for reasons having to do with students’ freedom
of cxpression, nor can funds be stopped because the administration does not
like the content of the publication. Specifically, the Joyner court stated:

It may well be that a college need not estahlish a campus newspaper, or, if
a paper has been established, the college may permanently discontinue publi-
cation for reasons wholly unrelated to the First Amendment. But if a college
has a student newspaper, its publication cannot be suppressed because college
officials dislike its editorial comment. [at 460)

However, Chief Justice Burger said, in concurring with the Supreme Court's

- refusal to hear the Bazaar [1974] case, that he did not believe 2 university
had to support “substandard or marginal” publications. The question may
again be one of quality as opposed to content. The Schiff [1975] court said
dissatisfaction with the grammatical and even reportorial quality of a student
paper could not justify firing the editors. Thete is not yet a clear answer to
the questions raised by Burger's comment. ‘

Students have also attempted to stop the funding of campus periodicals.

The Trujillo {19717 case was precipitated in part by the student govern.
ment’s reallocation of funds, leaving the student paper without sufficient
money to pay printer's costs. '

A recent example of the power student-governments try to exert involves
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advertising. In the spring of 1975,-the student senate at California State

University, Hayward, voted to stop the student newspaper's funding if -

oditgrs continued to accept ads for Gallo wines. Underlying the controversy

- was the union dispute between Gallo Industries and the United Farm Work-

ers. Students maintained that running any type of Gallo ad implied that the
student newspaper supported the Gallo cause against the UFW. The dispute
came to 2 head in June when eight editors of the student paper resigned in
protest of the student government action as well as the publication board's
demand that if ads were continued, UFW must be offered free advertising
space next to the Gallo ads [*‘Editos,”” 1976]. The board subsequently
amended its advertising rules-to ban all liquor and wine advenisements frém
the newspaper [Reportess Committee, 1976: 131-132).

At Diablo Valiey (Calif.) College, the student government association re-
fused to allocate any funds to the student newspaper unless editors would
agree to share editorial decisions, devote more coverage to student govern-
ment, clininate all drug-related articles, and allow _prior review by anyone
who was to be criticized by the newspaper in a future edition, Student editors

refused these stipulations. Appeals to school administrators for funds to sup-

port the newspaper, published through a journalism class, were rejected
{Reponers Committee, 1975: 94]. At the University of Arixona, a student
senator’s call for cessation of funds to the student paper and establishment of
a student senate newsletter was rejected by the student government [Klahr,

1966].

At feast one student government body has gone so far as to fire the
student editor. In April 1976, the student senate at the private University of
thegPacific (Calif.) chose Ned Talbert as editor of the student-operated
newspaper. Within 2 month, Tolbent presented his budget for the for-

thcoming year to the senate, but it was'voted down. He refused to submit

another budget. On May 5, Tolbert ran a questionable front-page story
abour the presence of 2 prostitution ring which was operated by freshmen
women in one of the campus dormitories. The following week, Tolbert was
dismissed as editor by the student senate. In late May, the Joint University
Judiciary (composed of threc studenss, three faculty, and three ad-

_ mnmmmts) charged Tolbert with ‘‘irresponsible use of the 'student

acwspaper’ ' and with ‘‘aegatively and unfaitly'’ xegmsennng the sudent
body and the university. ’
Heagings were held in Nove nber. In December, the Judxcmy upheld the

chaige of {rresponsibility against Tolbert. The punishment was disciplinary |
probation tor the remainder of his educational career at Pacific. A record of

the Judiciary's action was placed on Tolbert's university transcript [Seudent
There has nor been & court ruling on whether student governments may
refuse to allocate, or may alter the allocation of, funds to a studem
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publication or whether they may fire editors for ““itresponsible’’ edi-arial
activities.

Individual students have attempted to limit funds for student publications
by claiming that they shauld not have to pay that portion of their activity
fees allocated to newspapers or periodicals with whose editorial stance they
disagree. For instance, a student at the Univessity of Nebraska claimed hi.
mandatory fees wete being used to support a newspaper whose editorial poli-
cies he disliked and to bring speakers to campus with whose views he dis-
agreed.

A federal District Court saw the question as being whether a state univer-
sity is constitutionally prohibited from. providing a forum for. the expression
of political and personal views supported by mandatory student fees. The
court answered in the negative, noting that no student was fosced to become
asseciated with views oppased to his or her own, and that the University
.did not become an advocate of particular views simply by enabling them to

- be expressed. A college is free to adopt such educational philosophy as it
chooses, said the court, and that may include establishing a student news-
paner. Generally, a college is not prohibited from financing through manda-
tory ‘student fees “programs which provide a forum for expression of opinion,
be that expression oral or written” [ Veed, 1973]. : '

~ In a similar case involving the University of North Carolina student news-
paper, students claimed that their First Amendnent Tights of free

fwere abridged by the University's requirement that they lend financial support

. to a publication taking positions with which they disagreed. They also claimed

the newspaper censored material, thus forcing them to pay for a publication
which violated their First Amendment rights. A federal Disttict Court as-
serted that the newspaper did not intend to speak for the student who brought
the litigation, that the newspaper was a "meaningful part of the educational
process arid complemented formal classroom instruction,” and that the stu-
denis’ freedom of expression was in no way constrained by publication of
the paper. The court said that governmental agencies may spend money to
publish the position they take on controversial matters, but that in this instance
the University was not attempting to impose its views on the student editors.
Simply, the college was funding a forum for the expression of student opinions
[ Arrington, 1974].

In an analogous situstion at the University of Vermont, students who
objected to spending mandatory fees to support the speakers buresu, the
campus paper and the film serics, said these activities were '‘abhorred and
rejected’’ by ‘‘loyal and patriotic citizens.'* The state supreme court said the
campus must be a *‘free marketplace of ideas,”” even though some may be
disagrecable and controversial. The complaining students were not denied
access to the student association funds in order to advocate their positions,
said the court, nor were they denied the opportunity to make their views
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known on campus. The count thus allowed the university officials to con-

. tinue charging the fee and allocating it as they wished [Lacy, 1973].

Litigation and Liability

Lawsuits dcahng with students’ constitutional rights have increased coa-

siderably in recent yeass. Students, who are becoming more aware that they.

may find solutions in coust to what they consider oppressive conduct by
administrators, may bring litigation asking for relief from unwarranted intes-
ference with their Fint Amendment guarantees, This may involve asking
courts “for injunctions forcing administrators to cease certain actions, such

as fosbidding distribution of student publications, firing “student editors, or

imposing suspension or expulsion. Courts may be asked to expunge gotations
of disciplinary proceedings from student tecords.

Students who believe their First Amendment rights have been abridged
by college officials frequently litigate their claims under section 1 of the
Civil Rights Act of 1871:

Every person who, uander color. of any statute, ordinance, regulaticn, custom,
ar usage, of any State or Tersritory, subjects, or causes to be subjected, any
citizen of the United States or other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the pasty injured in an action at
law, suit in equity, or other proper proceeding for redress. [42 U.S.C. sec.
19831

Although the Civil Rights Act was originally dt:s:gned to redsess vrongs
inflicted because of race, relief under the statute may be sought for grievances
beyond that category-—including violations of First Amendment rights. Actions
under section 1983 may involve asking for monetary damages from school
officials and payment of attorney's fees. Recent cowrt decisions have begun
to clasify whether such awards may be made.

While universities may not be * " withia the context of section
1983 [Kenosha, 1973], individual administrators do come under the meaning

- of that word and may properly be made Imics; to Civil Rights Act actions,

as private persons and/or in their official caracities {Gay Students, 1974].
However, the Supreme Court has construgu the Eleventh Amendment to
mean that federal cousts do not have jurisdiction. over actions which will
lead to compensatory swards from general revenues of a state {Edelman,
1974]. Thei'cfo:e, damage awards against administrators acting in their offi-
cial capaciiies may remain unsatisfied, since the state is not required to open
its treasury to pay such awards. However, in some states, the state legisia-
tures may have enacted statutes, or taken other action, which amounts to legal
consent to payment of the damage awards. Courts may freely impose damage

45



Administrators As Censors 39

awards against administrators in their individual capacitics {Thonen, 1975].
Such awards may be made by courts under certain conditions. While dam-
agss can be given to & person deprived of constitutional rights, including

First Amendment rights, under color of state law, the Supreme Court has -

said that public officials have a qualified immunity from tamage awards if
they acted in “good faith.” This means that officials accused of constitutional
wrongs while cxctcmng discretionary duties within the scope of their author-
ity may have an immunity, depending upon the scope of discretion they
exercised, the responsibilities of the office they hold, and the “circamstances
astiwyrcamb!y appcamdatthchmeafﬂwamm Thus, the Court said,

the key clement is the “existence.of reasonable grounds for the belief formed .

at the time and in light of all the cirammstances, coupled with a good faith

" belief" that the action taken ‘was proper [Scheuer, 1974].

In Wood v7 Strickland {1975], the Coust specified the elemcnts of the
“good faith” defense for pu.blxc school pfficials. The defense involves both
"ob;ect:ve and "subjective” tests. The latter asks that the administrator act
smcc:ely and with a belief that he is doing right."” But “permissible inten-
tions™ cannot justify the “ignorance or disregard of settled, indisputable law”
leadinig to a violation of a student's constitutional rights. An administrator
must have a2 "knowledge of the basic, unquestioned constitutional rights of

member,

- his charges.” The Court stated that a school administrator, including a board

is not immune from liability for damages under section 1983 if he knew of
reasonably should have known that the action he took within his sphere of
official responsibility would violate the constitutional rights of the student
affected, or if he took the action with the malicious intention to cause a
deprivation -of constitutional rights or other injury to the student. . . . A
compensatory award will be appropriate only if the [admmxstmturj has

acted with such an impermissible motivation or with such disregard of the

student’s clearly established constitutional rights that his action cannot rea-
sonably be characterized as being in good faith. [Wood, 1975, at 322]

In other words, decisions which violate a student’s constitutional rights can-
not be justified by a protestation of acting in "‘good faith” if the adminis-
trator reasonably should have known she or hé was acting improperly.

State as well as federal cousts may entertain section 1983 actions and
award damages [New Times, 1974].

In, Schiff v, Williams [197%], the Fifth Circuit upheld an award of dam-
ages (though only $1) and back pay to three student newspaper cditors
fired by the president of Florida Atlantic University because of his dis-
picasure with the quality of the product they produced. The president
claimed he was acting in good faith in performing his discretionary func-
tions, but the court noted that he had not sought legal advice before firing
the editors. The court aiso said that his claimed motivation of acting in the

o
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Unisersity's best interests was not a.sufficicat defense for abridging the
students’ First Amendment rights. The coust also would mct accept the
claim that the Eleventh Amendment barred payment of back pay, since the
moncy would come from mandatory student fees,'a fund the court saw as

- "private” rather than state money.

However, the Fifth Circuit did not uphold the award of attorney fees.
The court cited the Supreme Court's ruling in Alyeska Pipeline Service Co.
v. The Wiiderness Society [1975] that the tradition in America is for each
party to pay its own attorney fees except in “cases involving willful dis-
obedience of a court order or instances of bad faith, vexatious, wanton, or
oppressive conduct™ [at 298-259] and three other exceptions not applicable
in this case. While the Alyeska decision has not yet been fully interpreted, it
may be argued that “bad faith” in.this context would be knowing what
student rights are in a specific instance and deliberately abridging them—a
more severc action (and probably less common) than not acting in “good
faith.” It is more likely, then, that damages will be awarded under Woad
{1975] than will attorney fees under Alyeska.

Less severe than awarding damages, courts may issue injunctions which
enjoin administrators from actions abridging students’ rights.

. F




- L e S S 2 U PO A A A T T L LY o S R N e
B N - : . . . . AL o VA ‘o
PR e - " . ;}ﬁ_ B
N B

Adviser: | B
Teacher or Censor 2

The position of the newspaper adviser is common in journalism depart-
ments of both large and small univessities. The adviser's responsibilities
usually . include overseeing the paper’s financial and business affairs, being
available to students for advice, guiding students’ in the production of an
issue, suggesting story and feature ideas, critiquing student work, acting as
liaison between student staff and the rest of the university, and, above all,
teaching students the duties and responsibilities of journalists. The National
Council of College Publications Advisers suggests that the “adviser serves
primarily as 3 teacher whose chief responsibility is to give competent advice
to staff members in the areas to be served, editorial and/or business. . . .”

Advisers are oot strictly teachers; because they deal with management,
finances, and personnel, they may also be considered sdministrators. This is

. where the problem —both ethical and legal—for advisers atises. They are ex-
pected not only to teach responsible journalism but also to administer the
:ﬁ:ool newspaper in the college’s behalf. The potential for conflict is quite

ious..

The recent case of Pat Endress at Brookdale Cnnunumty Coiiegc in New
Jersey points out some pitfalls. A journalism instructor, she was teaching stu-
dents about investigative reporting. On one assignment the students uncov-
ered what appeared to be a deliberate steering of audio-visual equipment
contracts to a firm in which the chairman of the Brookdale Board of Trustees
had a family interest. The staff of the student paper asked that a non-student
assistant working with Endress write the story because of his experience and
knowledge about investigative reporting. Endress wrobe an accompanying
editoridl which was approved by the newspaper staff. She was fired by the
-schoal president. In the meantime, documents proved not only that the chair-
man’s tie with the audio-visual company was through family, but that he was g
a member of the firm's board of directors. Endress filed 4 libel suit aginst -
the trustecs, claiming they made false statements about her and alleging
breach of contract and violation of her rights of free and press.

After a lengthy court battle, she was ordered reinstated with tenure and was
awarded back pay and damages, including $2,500 in punitive damages sgainst
the Brookdale Community College president, The libel claim was settled be-
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 fore trial for $900 and was therefore not befare the trial court [Endress,

1976}. .
Advisers may find themselves in one of two positions when censorship’ of

the student paper is involved. They may be censors, acting on their own or

the administrators’ behalf to see that certain material is not published [e.g.,
Trujillo, 1971; Dickey, 1967}. Or, they may refuse to censor, upholding the
students’ rights to publish as long as there is no substantial or material dis-
ruption of campus order {e.g., Bazaar, 1973}, In the first instance, the stu-
dents may file suit alleging that the adviser, acting on behalf of the school,
has deprived them of their coastitutional rights undec the First-and Four-
teenth Amendments. In the second, advisers who choose to protect students
against censorship may’ find that their job is in jeopardy. Refusal to censor
may be interpreted by the administration as insubordination and cause for
dismissal.

- Courts have recognized that teachers must be given maximum leeway in -
order to properly perform their function as teachers. As one justice wrote, .
."Teachers . . . must be exemplars of open-mindedness and free inquiry. They.

cannot carry out their noble task if the conditions for their practice of a
sesponsible and critical mind are denied to them” [Wieman, 1952, at 196}
Faculty members, like students, do not shed their constitutional rights at the
school door [Tinker, 1969]. In Pickering v. Board of Education {1965], the
Supreme Court held that teachers could not be constitutionally forced to give
up rights under the First Amendment that they would otherwise enjoy as
citizens. Thus, teachers may speak and write.frecly about the schools in which
they work as long as discipline and harmony are not disturbed, the teacher’s
performance is no' mpaired, and the statements are not knowingly false or
reckless. The Pick. ing decision went far toward protecting teachers from
arbitrary discipline by school officials when constitutional rights are being
exercised, , .

. Do advisers have a constitutional right to refuse to censor a paper? Or,

stated another way, do advisers have any constitutional right (o protect stu- _

dents from censorship? No such right has been specifically upheld by the
cousts.

One high school case points cut the problem of the adviser as protector
of students’ constitutional rights. In Calvin v, Rupp [1973] the adviser of
8 high school newspaper refused to allow the news copy fo be censored b
school officials. The school board voted to withdraw Calvin's contract for
the next year. The Coust of Appeals upheld the school bosrd, saying that
the board myy have been hasty or unwise but that “the school board's de-
cision did not deprive [Calvin] of any of his rights under the due

clause of the Fousteenth Amendment.” The coust did not feel that the right .

to protect students from censorship was a liberty protected by the Cosstitu-
tion. Questions of tenure and teaching assignments may further confuse this
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On the other side, do advisers have the right as teachers to censor publica-
tion content because they feel the material is cither irresponsible or against

-the best interests of their school? The addwer has not been clearly given by

the courts, since the degree to which a publication is connected to an aca-
demic department may cloud the situation, However, the scales seem to tip
toward a negative answer.

The code of the National Council of College Publications Advisers reads:

The adviser must guide rather than censor. . . . Student journalists must be
free to exercise their craft with no restraints beyond the limitaticas of ethical
and legal responsibility in matters of libel, obscenity and invasions of privacy.

The line between censox;ing and teaching, though, may be a very fine one for
some advisers, '
In 1970, the operation of the student newspaper at Southern Colorado

" State University was transferred from the student government to the Mass

Communication Department. The Arrow, which had been operated as a
campus newspaper and student forum, was to be used as an instructional tool;
an adviser, Thomas McAvoy, was named. During the carly fall, McAvoy
ordered a page deleted from an upcoming issue. McAvoy felt that the ma-

terial, a cartoon and a story about the president of the university, was ir-

sespensible and libelous. A month later, managing editor Dorothy Trujillo
submitted a column about the upcoming attormey general's race and an edi-
torial criticizing a local judge. Again, the adviser felt the material was-
libelous and unethical, saying that the editorial needed to be rewritten. Before
Trujillo revised the editorial, she was fired. The editorial was rewritten by
McAvoy, and the column never appeared. Trujillo filed suit against various
state officials, the University, and the adviser, seeking reinstatement to her
position on the paper, ,

A fedesral District Coust said that the faculty adviser's conduct had the
effect of “reining in on the writings of Miss Trujillo” while leaving the
work of other Arrow writers free. “We cannot uphold such conduct merely
because it comes labeled as Teaching when in fact little or no teaching took
place.”” The coust also noted that the change in the operating policy of the
papes had not been put into effect "with sufficient clarity and consistency”
and that the Arroe continued to serve as a student forum. The implications
of the Trujillo decision are (1) if there is no teaching by the adviser, only.
arbitrary censorship of individual copy, the student's rights will be upheld,
and (2) if the ncwspaper is operated as a student or campus forum, censor-
ship by the adviser will not be allowed [Trujillo, 1971]. |

The Fifth Circuit appeared to modify the T'rujillo distinction between a.
student forum and a departmental teaching tool when it involved censorship.

- 'The court, speaking of a magazine published by the English Department to

provide an outlet for the creative writing course and advised by. a faculty

member, said that “once 1 university recognizes a student activity which has
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clements of- free expression, it can act to censor that expression oaly if it
acts consistent with First Amendment constitutional guarantces” [Bazaar,
1973]. Hence, whether a publication is a student forum or a de

tool, the Fifth Cizcuit indicates that it is protected by the First Amendment
against ceasorship. In this case, the adviser and the English Department had
supported the publication of two asticles using street language and “four
letter” words, The case speaks only to censorship by administrators.

An argument may be made that in most instances advisers are the ad-
ministration’s representatives to the student publication, and when censorship
is effected by an adviser, it is in fact the Rt of an administrator—the censor-
ship is on the school's behalf. If that is ths case, whatever court decisions
may say concerning administrative censorship may apply equally to advisess.

In the landmack case on campus press rights, Dickey v. Alabama State
Board of Education [1967], the federal District Court spoke directly to ad-
visers and their activities. In Dickey, the adviser of the Troy State Trapolitan

had refused to allow an cditorial to be published which criticized the Ala- -

bama governor and legislature. After stating that frée press and free expres-

sion could be restricted only where the exercise “materially and substantially

-interferes with requirements of appropriate discipline,” the court said:
"Boards of education, presidents of colleges, and faculty advisers are not ex-
pted from the rule that protects students from-unseasonable rules and

lations” [Dickey, 1967, at 617]. The court appeared to by equating
advisers with administratoss, holding that advisers can censor oaly when
there {s “material or substantial interference.”

Onlp\one other case has spoken to the question of censorship by a non-
- administator. In Antonelli v. Hammond {1970), the president of Fi
State College became upset with the student newspaper for publishing a
reprint of an Eldridge Cleaver article which used “‘four letter words and
“street language.” After the particular publication was refused printing and
. distribution privileges, the president appointed an advisory board which was

tesponsible for approving material befors funds would be released to pay

for publication. A

A federal District Court said that “prior submission to the advisory board
of material . . . {to] decide whether it complies with ‘respoasible freedom
of the press’ or is obscene, may not be constitutionslly reg ired.” The advi.
sory board is analogous to advisers in smaller schools; thzs the Anfomelli
proscription against prior censorship could be read as applying to advisers
as well, -

Although the  National Council of College Publications Advisers code
allows restraints within the limits of libel, obscenity, and invasion of privacy,
this must be understood as self-restraint by student journalists, not censor-
ship by advisers. In Korn v. Elkins [1970], a federal District Court said
that fear of prosccution alone is not sufficient reason to apply a statute uncon-
stitutionally. In other words, if advisers see potentially libelous material, at
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least this federal court scems to argue that they can only give advice, that
15, suggest its omission or correction, but they cannot actually prevent its

ication. The Supreme Court language in Near v. Miunesota {1931}
isting exceptions to the general rule against prior restraint, however, may
speak to the contrasy. :



A Publication's .
Responsibilities .

Libel |
The courts have consistently held that libel, obsoenity, and slander do nos
descrve the full protection of the First Amendment [United States, 1957].

For this reason, libclous material is feared by university officials who do not

want costly court battles, Lurge damage awards, and the good name of their
instituticn smudged. The facts, however, seem to indicate that the student
newspaper has a much better record than its privately owned counterpart
when it comes to libel suits. A survey conducted in 1973 indicated that only
nincicen fibel suits had been brought against college publications since 1930.
Of these nincteen, damages were paid out in oaly seven—oae as & result of
cmmhtngmm(thumemvolvedmadvcmmcm)mdskmmdmm
scitlements [Standley, 1972]. However, these figures should not’ indicate
that less caution nced be taken in writing and editing the college publi-
cation,

Libel is any visual communication (print, signs, or pictures) which ex-
poscs a persoa to hatred, ridicule, or contempt, or which lowers the persoa's
reputation, causes the person to be'shunned, or injures the person’s liveli-
hood [Nelsoa & Teeier, 1978: 61}, Libel is traditionally 2 common law
offense, but recent holdings by the Supreme Court indicate that states must
sdhcﬁdmdym@uﬁdmmsmterpmghhdinﬁghtd&wﬁm
Amendment {New York Times Co., 1964; Gertz, 1974]. Material may be
Mwmtnumdsm&hmﬁnmmlfmmdvaﬁm
or photograph. Any defamation arising from cacelessness, typographical error,

or accident is usually mmfmnlxbe&-dthwghwchinfmwy 2

be helpful in lowering damage awards,
Tbeplunnﬁmahhdmmmtp!eadmdpmfmem&—ddm&ﬁ
cation, -publication, defamation, ncgligence and/or actual malice (reckless
dissegacd for the truth or knowledge of falsity). “Negligence™ has not heen

- defined uniformly throughout the United States, and recent state coust de-- -

cisions should be consulted for the definition used in any pasticular state.
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If negligence is found, and the plaintiff suffered some damage to.reputation
or pocketbook, he or she may recover what are termed “actual” damages. If,
instead, actual malice i found on the publisher's past, the plaintiff may be
awarded not only actual damages for actual suffering, but also presumied
damages, which are awarded because the court presumes some injury did
oucur even if no.suffering was proven in court. Also, punitive damages will
be awasded, not bascd on the injury, but as punishment to prevent similas
libels. (Not all states recognize punitive damages betause they arc seen as
Raving a “chilling” effect on the press.) B -

The media have a whole array of defenses which may be used to defeat
or lessen damages. The mast important defense is truth. In many states truth
alone is an absolute defense; in others truth, qualified with “good maotives,”
is a defense. Other absolute defenses include the statute of limitations and
consent or authorization from the plaintiff ¢ print the material.
© . Qualified or conditional defenses are, aside from truth, the most heavily

by media in libel cases. They include accurate reporting of privileged
material, fair comment and criticism, and the constitutional or New Yoré
Times tule. In evety state, the media have a conditional privilege to report:
anything appearing in official reports and proceedings. This includes meet-
ings of the Board of Regents, meetings of the body responsible for higher
cducation, municipal council meetings, open court proceedings and courtg
records (after some official proceedings have been taken), school board meet-
ings, legisiative sessions, and meetings of most quasi-judicial, -fegislative, and
-cxecutive agencies. Most states have an open meetings and open records law
whlich should be consulted beforc reporting some of the more obscure and
lesser known mwetings and secords. Generally, a mecting will be privileged
if it is required or provided for by law. These privileged néws reports, how-
ever, must be fair and accurate or they will lose their qualified protection
{Gillmor & Barron, 1974: 217). '

There is only one reported college case falling under the category of
privileged reporting. In 1955, the Vanderbilt University newspaper, the
Hustler, 1an a news story about six libel and invasion of privacy suits being
brought against the campus humor magazine. The story rcported on the
plaintiff, who claimed that the magasine had ridiculed and libeled his four-
year-old daughter by running her pictuse on a picture page spoofing Mother's
Day. After the suit was filed, the Hustler sent a seporter to the courthouse
to report on the filing and the contents of the complaints, and also to inter-
view the plaintiff, the Rév. Robert Lafigford. Langford agreed to the inter-
view and at first was willing to give the repoiter a current picture of the
daughler to use with the news story. However, ca consulting his lawyer, the
plaintiff refused to release the picture but added he did want publicity and
agreed that the interview could be reported. The Tennessee Court of Appeals
in 1958 held that the Hustler was not liable for damages, because the six
prior suits filed by Langford were a matter of coutt record, were thus privi-
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leged material, and the Husiler news story was fair and accurate. The court
also held that the consent to interview and Langford's agreement to the
publicity foreclosed any possibility of damages [Langford, 1938].
Fair’ comment is still used in some states. Fai: comment on matters of
public concern is also qualified by fairness and accuracy. This defense pro-
 tects honest opinions criticizing the work of public figures or institutions who .
perform for public appeoval or who work for the public interest {Gillmor &
" Basron, 1974: 234]. This particular defensc covers comment and opinion, as
distint from facts, and is most helpful when editorial opinion evaluates
public performances. Because it is often hard to separate comment from fact,
the qualified Jefense is being replaced by the New York Times wule.’
.. One recent case which was dismissed after the plaintiff failed to appear
in court involved fair comment and criticism. The Westers Iilinois Univer-
sity Cowrier ran an editorial in 1972 commenting on the quality of teaching
at the university. The editorial said in part: |

We get mad when -our tuition rises, but we do little when & better educa-
tion is stolen from us. As long as we settle for teachers who spend the quarter

<~ talking about Raquel Welch and gawking at all the women in class, as
- happened to me in an intfoductory journalism class, we deserve what we
get. {Center, 1974: 4] ) .

-~

The journalism teaciier -alfuded to sued the paper for libel. Although the
suit was dismissed for technical reasons, such an editorial is “'fair comment
and criticism” of the public performance of a teacher who exposes himself
daily to evaluation by students and -faculty alike. The-only way such a privi-
lege can be defeated is if the comments were'made with actual malice,
A more recent case from the University of Hlinois upheld the use of fair
comment duting a tenure controversy. Although the case did not directly
involve the student newspaper, the comments were published and the paper
could well have been a defendant. The case involved Robert Byars, a faculty
-member in the poiitical science department, who was engaged in a con-
troversy about whether or not he would be granted tenure. In the course of
_ the discussions, Edward Kolodziej, head of ﬁ}pnloitical science department,
cisculated written comments on Byars' qualifications and also issued oral
© staternents to the press. One of the statements called Byars a *‘lousy agent.”’
The court held \the comment to be ‘‘mere name-calling”” and a **harsh
- judgment,”” but¢ \mt defamation. The remainder of the statements were also
. considered **mere opinion of the plaintiff's qualifications for a permanent
position ar the university. To hold such statements defamatoty would chill
the right of every person to form and express an opinion on matters of public
interest,”” said the court [Byars, 1977].
The privilege of fair comment and criticism adheres not only to persons
but also to or zanizations or businesses which perform public services. In 1971,
lowa State University's newspaper charged a student discount buying service,

-
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L “qp
Campus Alliance, Inc, with bcing 3 "slipshod ofganization . . . whose busi--

"ness approaches are’ questionable,” with receiving “kickbacks and rebates,”
snd with “dishonesty which led to doubts about the professionalism and
busimess ethics™ of the firm [Stevens & Webster, 1973: 33-34]. Campus

Alliance filed o $100,000 libel suit against the paper. An Iowa coust, how-.

evee, dismissed the suit, based on fair comment and criticism, The court said
the organization and its operations were matters of public intefest to the
University, and the paper had ihe duty to dxsdosc the nature of these.opera-
tions, The newspaper's motives, said the court, “were not due to iil wdl
or spite and [were] therefore privileged under the law.”

Known as either the constitutional, New York Times, federal, or actual
malice rule, the protection afforded the media when reporting on public of-
ficials and public figures has been expanded greatly. In 1964, the Supreme
Court of the United States ruled in a case’involving a Montgomery, Alabama,
city commissioner that the media require a greater degree of freedom when
reporting on the public actions of public officials. The Court said such an
official can recover damages only if she or he can prove actual malice—that
the material was published withr a knowledge that it was false or with a
reckless disregard of whether it was false or not [New York Times Co,

1964}. The protettion offcred by the rule has been expanded greatly in the
last dozen years but has recently scen some diminution. By 1974 the sule
'had been expanded to include all public officials, all public figures, and any
person involved in a matter o public or genetal concern [Rosenbloom,

1971]. With the Gersz [1974] Time, Inc. v. Firestone {1976} decisions,

however, the Court now seems t&Fbe applying the actval malice rule only to
pub!xc officials and those other persons who have achieved notoriety or fame
in a particular controversy or who have achicved general fame or notoriety
for all purposes and contexts. The “public official” categuty has not been
changed since the New York Times Co. v. Sullivan [1964] case. However,

it is too early to know how the Gersz and Firestone decisions will affect the

definition of “public figures” on campus. It should be remembered, though,
that students are almost always private individuals unless thcy voinntanly
put their names before the public. -

In one of the first libel cases to come out of a college campus aftet the

New York Times Co. [1964] decision, the Arizona Court of Appeals held

that a student senator was a public official. The University of Arizona Wild-
¢at ran an editorial in November:-1963 criticizing the student senator who
had introduced a bill in the student senate attempting to eliminate student
subsidics for the newspaper and to establish a senate newsletter, The edi-
tonzl commented on Gary. Peter Klahr's political activities with such

as “campus demagogue,” “dictator's first move,” “junior gmde demagogue,’
 and “troublemaker and a fanatic.” Kiahr brought a libel suvit against the
Wildeas editor. The coust was uncertain whether the New York Times rule
was meant to be applied to college campuses. In the final analysis, the court

-
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- concluded that it would be inapproprizte for one Law of libel to exist for
‘'student government officials, “when the systems of politics and news media

wre 50 obviously pattetned after the situation off cumpus” {Klahr, 1965].
Andiher libel suit, Fought by city policemen, resulted in a finding that

two Newark, New Jersey, mounted policemen were public officials because

they “perform government duties dicectly related to the public interest and
have ‘responsibility for the conduct of govemment affairs.” In that suit, a
pictuse of the two policemen was used to illustrate an essay describing the
feclings and experiences of one student during a demonsteation and skirmish

. between Students for a Democratic Socicty and Young Americans for Free-

dom. The headline accompanying the story and photo read, “YAF'S, COPS,
RIGHTISTS: RACIST PIG BASTAKDS.” The cousrt held that the essay
did not identify the policemen ard that the crticle clearly showed that the
word "PIGS” referred to the YAF'. and neither the policemen nor the police
force was termed racists or bastards in the story [Scelfo, 1969].

A third case, which did not involve a student newspaper but which did
affect the campus and the question of who is a public figure, was Sauders v,

Harris [1972}. Dr. Masy Sanders was a professor of Englith and the head

of the English Department at Virginia Western Community College. When
the English Depastment merged into the Department of Humanities, 2 new
department head was chosen. The new head, without Sanders’ permission

and while she was home ill, took the files from her office and placed them *

in his own file cabinct, The Roancke World Nesws heard about the incident

» and, after contacting the department head and the public relations officer

for the school, wrote that Sanders had “refused” to tumn the files over to

the new head. Sanders sued the public information officer, claiming she had

aever refused to turn over the files. The Virginia Supgeme Caquet held that

 the eveats surrounding this incident were matters of public and general con-
cern and that Sanders would have to prove actual malice on the part of the

public information officer. > -
It iz probable that such a suling would not be made today in light of vhe
post-Gersiz [1974] definition of public figures. Sanders had not received

fame or notoricty out of the incideat; she had been involunturily pushed”

into the limelight by the article, and she did not engage the public’s atten-

_ tion in an attempt to influence the outcome of the controversy.
Two decisions involving a public college have been issued since Gertz and

show how the courts are trying to reconcile the public-figure definition with

the Geriz holding. At Wilson Junior College in Chicago, two former -

professors in the Depantment of Social Science had become *“acrively
engaged” in a college controversy over textbooks. Students ar the college
charged that the two teachers had refused to use black-authored books in
courses in breach of a department agreement with black students. The
Wilson College Press published statements from the students, In hearing 2

* libel suit brought by the professors, the Appellate Courr of llinois held that
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the two professors **had bécome public figures within the Wikon College .
community, which was the community served by the publication.” In.a

footnote to the opinion, the court made a statement which may setve as a
guideline for student publications when tying 10 athere to the Gersz
holding: |

We do not hold here that teachers in a public school are by that very fact
public officials. Nor do we hold that teachers in a public school are by that
very fact public figur.s either in the school community or in the local com-
munity served by the school. We simply hold that the plintiffs here, as
teachers in a public school, had under t..: citcumstances of this case become
public figures in ihe school community . . . {Johnson, 1975, at 4473

In a more recent Iilinois case, Robert Byus, a political science faculty
member at the University of Illinois, was engaged in a tenure controversy.
The count “‘conceded’’ thas Byars was a public figure, probably because of

the level of discussion that erupred during ‘the tenure decision process .

{Byars, 1977]. , ‘

There is no doubt that 2 member of Congress or a state egislature or a
candidate for public ofiice is a public official r public figure, but this does
not mean that a student newspaper criticizing such & person will not be
drawn into a libel suit.. The Daly Egyptian at Southem Illinois University
at Carbondale twice ran a paid political advertisement criticizing the voting
record of a state senator and asking the students to vote for the opposing
candidate. The advertisement read: Q. What's Worse than a Bad Catbon-

dale Landlord? A: A Bad Carbondale Landlord Who Votes in the Illinois

Legislature.” ‘This headline was followed by a recitation of four tenant-
landlord bills opposed by the senator during his' term in office. The senator
brought suit, but the Illinois Court of Clzims held that the senator, under
the New York Times sule and subsequent rulings, was a public official and
that no actual malice was evident. The senator tried to show actual malice
existed by the fact that, contrary to lllinois law, the advertisement did not
*contain the name and address of the party responsible for the ad. The court
-held that the failure of the Daily Egyptian to notice the amission of adequate
names and addresses was not evidence supporting actual malice [Williams,
1975]. , .

In addition to the absolute and conditional defenses, a newspaper also has
partial defenses, or mitigating factors. These defenses are used to lessen the
damages and include evidence of bad reputation of plaintiff; provocation by
plaintiff, honest mistake, probable cause, and retraction,

Retraction is not only a partial defense after a suit has been brought but

- may very well be the best way to avoid. a libel action entirely, For example,
in 1961 the Index, the student newspaper at Pacific Univessity in Oregon,
ran an cditorial criticizing the university health center and a health service
physician. The physician sued for $30,000 in damages. However, after the
Index published a retraction, the doctor dropped the suit { Corcoran, 1970].
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Any redraction siust be full, fair, accurate, prompt and contain. no lurking

insinuations or additional charges {Prosser, 1971: 800]. Twenty-five states

have laws which augment the effect of retraction and specify what is a proper
retraction. ‘State statutes should be consulted to determine what type of re-
traction is requited and what format must be used, that is, phrasing, place-

‘ment, deadlines, type size, and so on. '

In a 1972 susvey of 159 advisers, 98 said retractions had been print

by their publications, but only. 30 were in response to the possibility of suit.

[Standley, 1972]. r

Despite attempts by student publications to prevent libel suits, the fear of
costly libe! actions coupled with a dislike of criticisin is one reason adminis-
trators try to keep a tight rein on student publications. However, one coun
has found that prior censorship of possibly libelous material in a college

" newspaper or periodical is unconstitutional and unjustified under the First
-Amendment,

In Trujille v. Love, Dorothy Trujillo, managing editor of the Southern
Colorado State College Arrow, ran a political cartoon critical of the college
president. The Arrow’s adviser found it possibly libelous and ordered it
deleted. A month later, Tryjillo submitted an editorial which characterized a
local judge as a “small time farmer.” Again, the adviser said it was poten-
tially libelous. Ms. Trujillo agreed to rewrite the article but was fired before
she did so. A federal District Court said that potentially libelous material is
not subject to prior censorship. Speech, although potentially libelous, is
protected, and the university is not justified in censoring it unless it is neces- -
sary to avoid material and substantial interference with discipline and order
[Trujillo, 1971, at 1270]. :

In anothes case, not involving a civil libel suit but 2 ¢riminal flag desecra--
tion law, the court said that although university officials might be subject to
prosecution because they are involved to some extent in i ~ publication, this
does not allow them to apply a statute unconstitutionally | ¥orn, 1970]. It
may be argued that this same holding would adhere to “ibel statutes or state
constitutions. Just ay in any attempt at prior censorship, the school must
prove a substantial and material degree of disruption in order to overcome
the right to freedom of expression on the campus.

Privacy

Privacy is defined as the “right to be let alone” or the “right of a person
to be free from unwarranted publicity” [“Black’s,” 1968: 1359]. Although
privacy is not mentioned in the Constitution, most states, either by statute or
judicial interpretation, have recognized a right to privacy,
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Four types of .invasion of privacy are recognized by most legal scholars:
(1) intrusion on the plaintifi's physical solitude; (2) appropriation of Some
element of the plaintifi's prrsonality—e.g., name or likeness—for commercial
use; (3) publication of true but embarrassing ot private facts; and (4) put-

ting & plaintiff in 2 false light by falsification or fictionalization [Prosser,

1960].

Intrusion. This arca only recently became critical because it involves how.

reporters gather news and what right, if any, they have during the

. newsgathering process. Intrusion 1avolves the physical or non-physical

invasion into a person’s solitude. Intrusion is similar o the tort of trespass,

which is the wrongful entry of 2 person onto another's property. Recent cases
indicate that 2 plaintiff whose solitude has been disturbed by the media may
 sue for cither intrusion or trespass or both.

Reponers can ditectly intrude into a person’s privacy by entering private
property under false pretenses or without permission, or by secretly
photographing or tape recording without another's knowledge or under
false pretenses. It makes no difference .whether the story gained from the
intrusion is published or whether it is newsworthy, for it is the intrusion
itself, not the pnblication, which is the cause of the legal action.

In a California case, two Life magazine reporters worked with Los Angeles
police in gathering information about a *‘healer,”” A. A. Dietemann. The
two reporiers, Ms. Jackic Metcalf and William Ray, assumed false identities
and entered Dietemann’s home-cffice under the guise of being patients.
They took with them hidden, cameras and microphones. Dietemann
diagnosed a lump in Ms, Metcalf's breast as being caused by rancid butter.
Ray secretively phorographed the examination, and the conversation was
transmitted to a tape recorder in a car ourside. After Life published its sory,
which included the pictures tiken by the hidden camera, Dictemann sued

. for invasion of privacy. The Ninth Circuit Court of Appeals refused to accept

Life’s contention that the First Amendsient protected the newsgathering
process. The court wrote, ‘‘The First Amendment has never been construed
to accord newsmen immunity from torts or crimes conducted during the
course of news gathering'” [Dietemann, 1971]. .
Recently, a reporter and film crew from WCBS-TV in New York City
prepared a story about several fashionable Manhattan restauranes which had
been cited for numerous health code vidlations. The news team was in-
structed to enter the restaurants unannounced so that the film would give
viewers a true picture of conditions. Upon entering one restaurant *'with

£

cameras rolling’’ and lights on, the reporter was told to leave; she refused. -

Patrons waiting to be seated left, others left without paying, and others hid
their faces behind napkins and tablecloths. The film crew left with less than
a minute’s worth of film. The restaurant owner sued for invasion of privacy
and trespass. WCDS claimed that the story was newsworthy and that the
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®

newsgathering process was guaranteed protection under the First Amend-

ment. A New York appellate court rejected the atgument, citing the

Dietemann precedent that journalists have no righe to break laws in the
name of the First Amendment {LeMistral, 1978].

The Florida Supreme Court, however, ruled that when a journalist is
invited onto property where police and fire officials are conducting an in-
vestigation, and where it is *‘common custom’’ that reporters may enter
such property, no trespass or invasion of privacy occurred. The sicuation
arosc when a newspaper published photographs showing a “'silhouctte’” left
by a body in a house destroyed by fire. The mother whose daughter was
kiiled in the fire brought action against the paper [Florida Publishing,
1976).

Tape tecorders can be a reporter’s best friend, pamicularly when covering
schsitive stories where word-for-word accuracy is important. However,
reporters ause remember thae the tape recorder can also be an intusive
device when carelessly used. The Federal Omnibus Crime Control Act of

1968 requires that only one pany to a taped conversation needs to know -

about the recording {18 U.S.C. sec. 2510). However, state laws also may
regulate the use of recording devices and these laws should be consulted and
adhered to even,if they differ from the federal law. Florida law, for example,
requires that all parties to a taped conversation must consent to the recor-

ding. This law has been upheld as constitutional although challenged by

Florida's news media as an abridgement of the First Amendment since the
faw hinders the gathering of legitimate news {Sunbeam Television, 1977].
To date the United States Supreme Court has not acknowledged that
along with the right of the press to write and publish news there is 2
correlative right to gather news. Lower courts have agreed that there is
"‘some’’ right to gather news, but that qualified right generally does not
give journalists the right to trespass on private propenty o to intrude on
onc’s solitude. In sum, journalists have no more rights than do ordinary
citizens trying to gain similar information. ‘ )
Appropriation. The use of an individual's name, likeness, or testimony
without consent and for promotional gain is a problem confronting ad-
vertising staffs. An early and famous case points out the prcblem advertisers
may face. Franklin Flour Mills used Abigail Roberson's picture to decorate
posters advertising flour. The child's parents sued for 815,000, because the
picture had been used without her consent. Although the New York courts
did not recognize the young lady's right of privacy [Roberson, 1902}, the
case promptéd the New York legislature the next year to pass the country's
fiest privacy statute.- The new law made it a misdemeanor and a tort to use

- a person’s name, portrait, or likeness in advcrtising without consent.

Since consent is a publication’s only defense in.an appropriation suit, con-
sent forms or model releases are the best protection. Such a form gives the
purpose for which the picture or likeness is to be used and includes a state-
ment of consent to be signed by the subject. ‘
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Publication of private or embarrassing facts. There have been few in-

stances in which a newspaper has been successfully sucd for publishing truth- .

ful accounts about 3 person because of the broad defense available to the

newspaper. dn cvery jurisdiction where right of privacy has been recognized,

courts have held that if the matter published is newsworthy, the suit cannot
stand [Gillmor & Barron, 1974: 289]. The only “private facts™ action to
came befare the Supreme Couit involved judicial-records. In Cox Broad-
casting Co. v. Cabn, a television station broadcast a sound-on-film newsreel
about the trial of two 1ape and murder suspects In the report, the newscaster
gave the name of the 17-yeareld rape victim. According to Georgia haw,
revealing a rape victim's name is 2 misdemeanor. The Court held that the
information as to uame was a matter of public record both at the time of
the rape and at the time of the trial and therefore could properly be feported.

The only college privacy case reported also involved private facts and
judicial reports, The Vanderbilt University student newspaper, the Hustler,
reported on a privacy and libel suit being brought against the campus humor
magazine. The magazine had published the picture of Rev. Langford's infant
daughter with a humorous caption. Langford brought six separate libel and
invasion of privacy suits against the magazine. However, before any judicial
action was taken, the Husrler published a story about the suits, an interview
with the girl's father, and a reproduction of the allegedly libelous picture
page. Langford then brought suit against the Hustler. A Tennessee coust
held that the Hautler story mesely related facts that were a matter of public
record and that it would be a

unrealistic and illogical to hold that there has been an invasion of this common
law of right of privacy . . . by publishing a matter which that individual
has already made a matter of public record, available to the eyes, ears and
curiosity of all who care to look, listen or read. [Langford, 1938, at 570)

Rarely will a public official or public figure be able to win a privacy suit
when imatters published are true. Persons who place themselves either will-
ingly or unwillingly before the public may find that most of the details of
their lives are public. Even persons who involuntarily come before the public
receive little protection {Time, Inc, 1967]. An example from California
serves to show how brocdly the courts have interpreted newsworthiness.
Reader's Digest carsied a story about truck hijackings and the various ways
being used to stop the crime. In the story, the author mentioned the case of
Marvin Briscoe, who had stolen a “valuable looking™ truck only to find it
catried four bowling-pin spotters. Briscoe had been arrested for the hijacking
eleven years before the story appeared, Although the article was true, Briscoe
brought suit, claiming that his family and friends had scorned him and left
him. He also said he had been leading a rehabilitated life since the incident.
The California Supreme Court held that Briscoe was no longer a newsworihy
subject and had once again become an anonymous member of the com-
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munity. Although there was reason to discuss hijacking, there was no valid
reason for using Briscoc’s name {Briscoe, 1971]. Despite the California

‘court’s holding, Briscoe did not win his suit. The case was removed to a

Federal District Court which held for the magazine, although the. incident

had occurred eleven years before publication {Nelson & Teeter, 1978: 183].
False light, or pablication of nondefamatory falseboods. One difference

between “false light” and libel is the fack of defamation in the former. The

first privacy casc ever to reach the Supreme Court involved fictionalization of

an otherwise true story. In Time, Iuc. v. Hill [1967], Life magazine printed
a review of a play adapted from g book about a true incident involving the
Hill family. The Hills had been held hostage in 1952 in their suburban home
outside of Philadelphia. When the play was produced in 1935, Life ran
several pictures of the actors in the Hill’s former home. The play as well as

- the Life story depicted a violent incident, whereas the Hill incident had not

been violent. Hill brought suit against Life, arguing that the inaccuracies in
the story were fictionalized and invaded his and his family's privacy.

The Supreme Court, in this landmark privacy decision, held that although
the Hill family had been involuntarily brought into the public eyc, the matter
was of public interest, and the plaintiff must prove that the publication was
made with reckless disregard for the truth or with knowledge of falsity.
Thus, the New York Times test of actual malice had been brought into the
area of privacy. The Timee. Inc. ruling has since been extended to all cases
falling in the "false light” category. .

The most recent Supreme Court case involving privacy reached the
lem that “new journalism” has created for some writers, Joseph Eszterhas,
& "new journalist” and former Cleveland Plain Dealer reporter, wrote a fic.
tionalized news account .of 2 family in West Virginia, The story told of 2

~ bridge collapse that had killed Mr. Cantrell, leaving the Cantrell family in

poverty and despair. The story falsely depicted the family as living in poverty
and reported statements allegedly made by Mrs. Cantrell, despite the fact
that she had refused to be interviewed. The Supreme Court held that the

fictionalized story was written with actual malice, because the reporter knew

the matters reported were false and misleading [Cantrell, 1974]. The main
defense, therefore, in a false light case is the New York Times privilege.
Where photographs are concerned, publications have not always fared so
well. The old adage that photographs never lie has presented problems for
newspapers. Photographs which have been air brushed or altered in some
way are dangerous to use. Also, misleading captions under photographs have
led to serious invasions of privacy. One example involved & photograph by
Henri Castier-Bresson of a Mr. and Mrs. Gill at a candy store they owned
in Los Angeles’ Farmers Market. The picture, which depicted Mr. Gill with
his arm ground his wife, was used by Ladies’ Home Journal to illustrate an
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 article titled “Sex.” The caption read “Publicized" as glamorous, desirable,

‘love at first sight’ is & bad risk.” The coust held that the article\was a
“characierization that may be said to impinge seriously upon {the plaintiffs’
and the public's] scnsibilities” {Gill, 1952].

In recent years, the federal government has been interested in protecting
the public’s “right of privacy,” and a number of laws have been passed which
restrict access to private information kept by federal and state agencies. Of
particulas concern to the campus joumnalist is the Family Education Rights

‘and Privacy Act of 1974 (20 US.C. 1232g), more commonly known &s the

Buckley Amendment. The purpose of the Buckley Amendment is twofold.
First, it is to protect the records of students attending public schools fram
unauthorized use and publicity. Second, it is to allow students at colleges
and universities (or parents of children in lower grades) to inspect and
teview any and ali official records about thiemselves kept by thie school,
Specifically, the types of information controlled by this law are academic

-work, course grades, attendance data, health information, family information,

ratings and obscrvations by school personnel, reports of serious or recusrent
behavior patterns, and scores on intelligence, aptitude, psychological, and
interest tests. Release of this type of information can be made only upon the
written consent of the student, exccpt where release is to school officials or
suthorized education agencies.

The law does allow certain "directory information™ to be made available
to the public, but the school must inform the students about what is included
in this category and allow them time to submit a written request that such
information not be released. Directory information includes such iterus as
address, age, height and weight of athietes, names of parents, classification,
telephone number, academic major, social and professional activities, dates
of attendance, and degrees received.

The implications of the Buckley Amendment for the student journalist
are that if information about a student is needed, a written request must be
made to the holder of the record and written consent must be received from

.+ the student before the private information can be released. If the material is
" o be published; the student must be aware of the nature of the publication

" and must consent to each-piece of information that will be released.

The Buckley Amendment does not allow students or parents to sue a
university should restricted records be relcased. In fact, the law does not
forbid disclosure of such information; the law simply cuts off federal funds
to' the institution which releases private information [Student Bar
Association, 1977]. The only enforcement of the .. .adment is through the
Secretary of Health, Education and Welfare [Girardier, 1977]. This threat of
tos of funding, however, may cause greater concern to an administration
than the threat of law suits, resulting in a very strict interpretation of what
materials can and cannot be made available to the student media.
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Who is Liable?

Despite the fact that relatively few libel or privacy cases have becn
against colleg. ...wspapers, universities must still be concerned about their
liability in such instances. '

Sovereign immaunity. Some public universitics nced not be concernad with
tort actions because they cannot be sued under the doctrine of sovereign
immunity, that is, the state cannot be sued without its permission. However,
the number of such states enjoying sovereign immunity from tort liability
is decreasing. Some states have given up all immunity from suits, others have
assumed liability by law under certain circumstances, and stifl others have
abrogated their immunity where school districts, boards, universities, or other
educational institutions are concered [Korpels, 1970]. In order to decide
whether a university is immune from liability for damages caused by its
agents, such as a campus newspaper, state laws and state judicial decisions

should be consulted. If a university enjoys immunity, the common law doc-
. trine means that the school is not lisble for personal or property

damage
caused by its officers, agents, or employees [“Black's,” 1968: 1568). A
school newspaper, as a recognized organization, may be such an agent.

One state court, however, has found that where a publishing operation -

such as a university press is incorporated as a distinct legal entity sepasate
from the state, and where money from publishing activities is kept separate
from general university funds, the university will maintain its sovereign im-
munity, but the publishing corporation will be subject to suit { Applewhite,
1973]. ,

Vicarioss liability. Because of recent legislation and judicial decisions,
many states do not enjoy immunity from liability, and their universities are
open to damage suits. The most common form of liability is vicarious liability
(also known as respondeas superior or imputed liability). The theory behind
vicarious liability is that a master (in this case, ‘the university) is liable
for the wrongful acts of its servant or agent (newspaper) [“Black's,”
1968: 1475]. Three elements necessary for a finding of such a relationship
are consent, benefit, and control, < ~

Consent comes in various forms, such as recognition of the paper as a
student activity, recognition through' financial control, distribution privileges,
ot simply & written acknowledgment of the newspaper's operation on cam.
pus. Benefit is unlikely to be financial, butmay be cducational or informa-
tional. Control may be found in approval of contracts, use of fadlities and
seevices, or even a set of rules and regulations for distribution, The ad-
ministration, however, cannot control the content of publications, snd even
financial control is not as strong as that of a privats publisker, The coatrol
clement, therefore, is tenuous, but courts may find a sufficient amount for
purposes of vicarious liability [“Note,” 1973).
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Comimunisaison liabidiiy. In wany jurisdictions, the distributor of & libel
i be held liable for damages, as can the publisher. The distributor may
be 2 corner magazine vendor, 8 bookseller, or any news vending agent. This
type of liability, known as communication liability, also sdheres to & uni-
versity because of its participation in the distribution of school publications.
Distribution may be proven by a financial connection with the newspaper; no
consent or benefit need be present. One recent college case points out this
possibility. Although the suit for $938,000 was dismissed for technical rea-
sons, the judge said: :

{H]e who furnishes the means of convenient circulation, knowing or having
reasonable cause to belicve, that it is to be used {to distribute a libel], and
it is in fact so used, is guilty of aiding in the publication and becomes the
instrument of the libeles. ["Note,” 1973: 1084}

In both vicgious lisbility and communication liability, colleges which
do not attennpt to control the content of student publications may be in a
better position to avoid liability than those which impose control. Courts
may find it illogical to hold liable schools which are abiding by judicial
decisions saying that content decisions should be left to students.

fncorporation. Incorporation does not free a university from liability in
all instances, but it does minimize the risk to the pocketbook of student
publications which have become incorporated. It would still be possible for
a court to “pierce the corporate veil” if the university is found to have any
cantrol over an incorporated paper {“Note,” 1973: 1075]. It is possible for
an incorporated publication to have the necessary strings with the university
for vicarious liability to be found. Some courts will overlook the legal separa-
tion and find the financial dependence enough to hold the university still
lisble. To help minimize the risk of courts undeing this legal fiction of
incorporation, the university can make sur~ that (1) the formalities of
corporate scparation are rigorously adhered to, (2) the newspaper purchases
its own liability insurance—a sign of financial independence, (3) a dis-

claimer is published in the newspaper stating that the views are not neces- .

sarily those of the university, and (4) the statement of purpose in the charter
includes a clause about the separateness of editorial control [*Note,” 1973].

The benefit of incorporation to the corporation itself is that a corporation

carries the privilege of limited. liability. The newspaper would not be liable
for more than its assets. , : ‘ '
Personal liability, As a general rule, the individuals invclved in ‘he
publication may be personally lizble if damage resulted from their negligence.
Hence, student editors, reporters, advisers, and individual administrators may
be sued along with the university. Because negligence is the criterion for
personal liability, administrators may escape liability because they do not
pass on the material (and are not privileged to do so under First Amendment
guarantees). Advisers who work closely with the paper and supervise the
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éa.il;' operations of the news production arc more likely to be sued than a

board of publications or an adviser who maintains some distance from the
overall publication. Hence, the persen most likely to be sued aside from the

"university itself is the editor who was negligent in allowing a libelous story

or an invasion of privacy to be printed. From a purely practical standpoint,
however, student editors or reporters are less likely to be defendants than the
university because they simply do not have the financial resousces to pay
damages.

Obscenity | | '

Although. there is a great deal of concern on the part of parents and
admi ristrators about obscenity in the campus press, a look at reported cases
reveals litde actual obscenity as defined by the courts. The concern among
administrators is primarily about “indecent® or “offensive” language—
language which enjoys First Amendment protection. The danger of obscenity
prosccution, however, may be lurking nearby. The Supreme Coust in 1973
defined obscenity as follows: (1) whether the average personi, applying
contemporary commuhity standards, would find that the work, taken as s
whole] appeals to the prurient interest in sex; (2) whether the work portrays
in a patently offensive manner sexual conduct specifically defined in state
law and (3) whether the work, tzken as a whole, lacks serious literary,
aetistic, political, or scientific value {Miller, 1973]. '

More recently, courts have struggled to define the “community standard,”
and the redults have ranged from a statewide standard to a neighborhood
standard. “Community standard” is more cosfimonly accepted as the standards
of the city, town, or county from which the jury is drawn to hear an
obscenity case. The question raised at the university level is whether the
community would include just the university community of ‘students, faculty,
and staff, or whether it would also include the town, city, or county where

the university is located. If the universi y is accepted as the standard, would

the standards be harsher or more relaxed? Some lower courts would argue
that the standards in a university must be stricter and students should
exhibit a higher standard of morals than persons off campus [Papish, 1971].
The Supreme Court has rejected this double standard, stating that students
should not be subjected to greater standards of conduct than their counter-
parts off campus [Papish, 1973]. If standards are not to be stricter, can
they be more relaxed? One azgument is that students are more matute snd
can more readily sec.the social value of conununications which of campus
may be seen as only vulgar or shocking. A good case may be made for the
proposition that community standard for obscenity in the campus press
should be the audivnce—the community of students, faculty, and staff - ich
¥
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reads the newspaper. If such sn a‘rgum:nt were successful, ohscmit;r might

be judged by more telaxed standards on campus due to the maturity of the -

college student and the educational level and tolerance of the faculty and

The questiOn of community standard has not y&t been raised in a case
involving opscenity in a campus publication. The primary concern has been
contgbl the university ha® over indecent or vulgar language—language
whi not fall under the definition of obscenity. May the university
attempt to curtail this type of language by using A review board? May the

~ school suspend or otherwise discipline students engaged in such writing?

May the school refuse to appropridte money, refuse to print, or refuse dis-
tribution privileges (o newspapers that use indecent language? All of these
controls have been used at one time or another to suppress or control stu-

" dent publications. However, courts have said that when' the muaterial is not

obscene, all the safeguards of the First and Fourteenth Amendments must
be adhered to [Antonelli, 1970]. If school officials feel the material €alls
under the definition of obscenity, the most rigorous procedural safcguards
must be offered the material until there has been a swift judicial determina-
tion of obscenity { Antonelli, 1970, at 1333} '

In the landmark case in this area, Awtonclli v. Hammond {1970}, Presi-
dent Hammond refused to pay for the printing of an Eldridge Cleaver
article and required future editions of the Cycle to be approved by a review
board which would certify expenditures and approve payments after the

- publication was approved. Although a federal District Coust felt ubscenity

in the campus press was not likely to cause disruption, the university -could
still take steps to contrc! its appearance_ in the Student newspaper. But the
court warned that when h\gasures are taken to realate obscenity, the state
must be careful that proteced expression is not caught in what the court
termed “the regufatory dragnet.”” To prevent prior restraint of protected ex-
pression, the court extended to the campus the same prior restraint safe-
gmr? used in movie censorship [Frecdman, 1965]. First, the burden of
proof that the material is obscene is on the censor. Second, a judicial
defermination must be made quickly. Finally, an avenue of appeal must
be made available. Until such time as a judicial determination is made, the
school administrators can regulate newspaper content only as long as it
relates to the maintenance of order and discipline on the campiis. The court
said it could not see how indecent or abscene language would be disryptive,
adding that the univessity setting of college-aged students crestes a ghature
marketplace for the exchange of ideas. Antonelli {19707 was the figt step
in advising administratogs and faculty that just because the universtf fu ids
& mewspaper, it does not have total, control over its content. Nevertheless,

~ school officials continue to censor newspapers for indecent or unconventional

language; when such cascs reach their final appeal, courts have generally been
unsympathetic to the administrators’ viewpoint.
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At Texas Tech University, a recognized campus organization published
and distributed campus-wide a tabloid newspaper, the Catalyst, which sold
advertising, had a paid circulation, and had permission to sell copies on
campus. On one occasion school officials befieved the contents of the Catulyst
violated the student conduct code, which prohibited lewd and vulgar lan-
guage on campus. The adniinistration refused the newspaper its circulation
and distribution privileges, ithough the student bookstore and library con-
tained books and magazines which used the same Linguage. A District Court
repeated the Awtonclli {1970) waming that before expression can be cur-
tailed it ruwst interfere to a. substantial and material degree with campus
discipline. For those administrators who wield the heavy arm of censorship
at the sa:allest hint of problems, the court warned that it was not enougi
that the possibility of disturbance was- anticipated: “, . , an uncrystallized
apprehension of disruption cannot overcome the right to free expression,”
Because the language in questioi. was not challenged as obscene, but as
“lewd and vulgar,” the Distrit Court warned against the censorship of
challenging and provocative language: .

That the language is annoying or inconvenient is not the test, Agreement

wiih the content or manner of expression is irrelevant, First Amencment
fseedoms are not confined to views that are conventional, or thoughts endorsed
by the majority. {Channing Club, 1971, at 691]

The question of whether g ‘university can prevent publication and dis- |

tribution solely on grounds of bad taste or inappropriateness has come before
the courts several times since the Chamning Club [1971] ruling. The major
case is Pupish v. Board of Curators {1973}, Barbara Papish, a 32-year-old
journalism graduate stullent at the University of Missouri, was a staff mem-
ber of the local underground newspaper, Free Press Underground. In 1968,
she and three other students were arrested for distributing obscene material
near the Memorial” Tower, a tribute to students who died in World Wars
I and JI. The particular issue of the paper in question carried two pieces
which the administrators felt were obscene and against the school conduct

.code. On the front page of the paper was a political cartoon depicting a

club-wiclding policeman raping the Statue of Liberty and the Goddess of
Justice. The cartoon was reprinted from a nationally distributed, left-wing
magazige. Inside was an asticle headlined “Motherfucker Acquitted.” The
article concemed the acquittal of a New York youth for assault and battery.
The youth was a member of an organization known as “Up against the Wall

- Motherfucker” or simply “The Motherfuckess.” Papish was placed on dis-
ciplinary probation for the remainder of the semester, not given credit for

one course she passed, and not allowed to fe-enter school the next fall.

The University argued at the federal District Court level that Papish had
been warned a week earlicr that she would not be allowed to distribute the
material on campus because it was in violation of the by-laws of the Board

59



Publication's Responsibilities 63

L3

of Cusators, which prohibited “indecent conduct or speech” on am

Papish . explained in the issuc that ‘

some might consider the cartoon on the cover of this issue “vulgar.” It is
not; it is obscene. But it is a social comment concerning a greater obscenity.
Chicago cops are obscene; napalm is the greatest obscenity of the 20th Cen-
tury; and administratges who fear a different view are obsceng. [Papish,
1971, at 1330}

Papish's acknowledgment that the material was obscene was to be her undoing

at the lower coust level. Although she argued that the word “obscene™ was
used in a metaphorical sense and not for legal purposes, the D?&rict Court
found the material obscene by her own admission.

The question raised next was whether the material had any “redeeming -

social value.” Although expert testimony was offered as to the jsocial merits
of social criticism and the artistic merits of political wtooziﬁxe District
Court doubted that the testimony was an expression of “g¢nuine artistic
opinion." The court held, instead, that “what is considered in redeeming
sacial value is how it is sold,” and the obscene aspect of the newspaper, not
the social comment aspect, was emphasized and featured when the paper was
being sold. The court described the ‘university community ds “mainly com-
prised of younger and less sophisticated persons than thos¢ mature persons
who are interested in social comment.” The protection of stydents under 18
from the pandering of indecent publications was a lawful mission of the
court: ‘ ’

“The pandering of distinctly and flagrantly indecent, vulgar|and obscene sexual
cartoons and words to convey & claimed social and poligical message is not

".. protected by the First and Fourteenth Amendments under the circumstances

of this case, . .. The indecencies and obscenities aze appropriate neither to
the place, the subject nor to the comment thereon. [Papish, 1971, at 1351}

On the challenge that the code conceming “indecent conduct or speech”
was vague, the court said that the rule was definite endugh to pass con-
stitutional muster “in its nearly being synonymous with *
regulation was as precise as federal statutes and court decisigns on obscenity.”
The court defended this holding by saying that if the university had to
describe in detail what speech and activity is vulgar and repulsive, *'a provoca-
tive game of imagining and implementing endless series of ‘undescribed ob-
scenities and vulgarities and repulsive acts will be to the detriment of educa-
tion and to the discredit of the law” [Papish, 1971, at 1333])

Finally, the District Court enunciated a double standard of conduct on
college campuses, saying that students may be required “to'\possess and
exhibit superior moral standards” in relation to their counterparts off campus.

While the District Court based its decision on the pandering issue, the
Eightﬂ(lixcuit Coust of Appeals hased its finding for the University on the
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that the rule was not ambiguous and did not invite invidious censorship. The
code, expliined the court, restricted the University io disciplining students
where it was necessary to “preserve and enhance the university's function
and mission as an educational institution,”

Papish also argued that if the rule of conduct was not vague or overbroad,
it had certainly been applied unconstitutionally to her because it regulsted
coatent, not conduct. The Coust of Appeals dismissed this contention saying
that she was not barred from expressing her views, only from distributing the
newspaper in 2 manner that flouted conventions of decency. In summation,
the Eighth Gircuit resorted to 2 very sarrcw definition of the First Amend-
ment on 2 university campus: ' '

{N]o provision of the Constitution requires the imposition of so high a value
on freedom of expression that it can never be subordinated to those interests
such as, for example, the conventions of decency in the use and display of
language and pictures on a univessity campus, The Constitution does not
compel the University to promote the vernacular of the gutter by allowing
such publications as the one in litigation to be publicly sold or distributed
on its open campus. {Papish, 1972, at 145}

The Supreme Court, in a 6-3 decision, reversed the lower court. The Court
held to the Channing Club {19717 decision that the “mere dissemination of
ideas—no matter how offensive to good taste—on a state university campus
may not be shut off in the name alone of 'conventions of decency ™" [Papish,
1973, at 670]. The Court made it clear that a university may regulate as to
the time, place, and manner of dissemination of such material, but may not
regulate as to its content. While the Court of Appeals found Papish had been
disciplined because of conduct, the Supreme Court found that content was
the cause of expulsion. The Court also answered the District Court's stance
on stricter standards for coliege students, saying that the "First Amendment
leaves no room for the creation of a dual standard in the academic com-
munity with respect to the content of speech™ [Papish, 1973, at 671},

While the Papish decision, involving an underground newspaper,. was
on its way to the Supreme Court, a similar case involving a school-sponsored
publication was also progressing through the courts. Images, a literary journa}
published at the University of Mississippi, was refused distribution privileges
because of “obscene language” in two articles on racial issues. The stories,
one sbout interracial love and the sccond about black pride, were written
in a creative writing class by an 18-year-old junicsr who was black. The

“heroes” of the stories were described by the Fifth Circuit as modem-day

Holden Caulfields (Catcher in the Rye) trying to find their place in today’s
society. The language objected to, said the court, was typical of that used by
young blacks to express themselves. While the “four letter obscenities” would
“definitely not be suited for parlor conversation,” said the court, it would

have been strained for the characters to speak and think in “proper prep

schoal diction.”
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A special panel of academnic deans four d the articles “inappropriate™ and
“in bad taste” and recommendad that Jruges not be distributed. The Court
of Appeals held that the street language was appropriate in the context of
the stories, because the vulgar words were used as modifiers for effect and
mood rather than in their literal sense The Fifth Circuit stated that the
mere use of one word “cannut be so tasteless . . . that its use is subject to
unbridled censorship.” ,

The University argued that its relationship with the publication made it
appear to the public that the school endorsed such language. The court
countered that just because a magazine is advised by a university does not
mean that it speaks for the school. The ienuous Snancial connection and
the statement that Images is published by students of the Uaniversity “is not
enough to equate the university with a private publisher and endow it with
absolute arbitsary powers to decide what can be printed.” The court later
allowed the school to apply a stump to the magazine's cover, reading *“This
is.not an, official publication of the University” [Bazaar, 1973},

The Fifth Circuit repeated the open forum do-irine it had used four years
earlier [ Brooks, 1969]. The court said there was a constitutional right to
use university facilities on an equal basis for purposes of speech and hearing
once such a forum has been opened by the school. Once a university recognizes
a student activity, it can censor only if consistent with First Amendment
guarantees.

The most recent case of censorship for indecent language occurred at East
Carolina University. William Schell, a student, wrote a letter to the editor
of the ECU Fowntiinkead criticizing the school's dormitory policies and
warning that the University president, Leo Jenkins, who was seeking Demo-
cratic nomination for governor, should choose between politics and educa-
tion. The letter ended with the phrase, “Fuck you, Leo” [Reporters Com-
mittee, 1973: 36]. President Jenkins attempted to fire Robert Thonen, the
editor, but school regulations prevented it. Thonen had been warned carlier
about the use of vulgarity in the publication. At that time, the president
made it clear he had no intention of censoring vulgarity, but he also had
no intention of condoning the use of such language in the school paper.
It was only whes the vulgar language was used in reference to the president
himself that it was viewed as a totally unacceptable situation requiring
disciplinary action. Jenkins expelled both Schell and Thonen. The Fourth
Circuit followed the Pupish [1973] and Bazaar [1973] decisions and held
that the use of one vulgar word in a letter dealing with a subject of importance
to the campus was not enough to justify suspending the editor and the letter
writer [ Thonen, 1975].

Frequently, the problem of obscenity on campus has occurred as a sesult
of the activities of underground newspapers. In such situations, administrators
would be wise to leave the prosecution of such persons to state law enforce-
ment, as was done in Wisconsin. In May 1968 the Kaleidoscope, an unders-
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_ground newspaper in Madison, published a story .about the arrest of a
Kaleidoscope photaographer on charges of possessing obscene material. The
story, headlined ““The One Hundred Thousand Dollas Photos,” was accom-

panied by two pictures of a nude man and nude womuan sitting on a bed -

embracing, The pictures were described as similar to those seized by police.
Three months later, the Kaleidoscope ran a two-page spread of eleven poems.
One poem was titled “Sex Poem™ and described in a rambling discourse the
author's experiences and feelings while having intescourse, The publisher of
the Kaleidoscope, John Kois, was arsested under a Wisconsia statute pro-
hibiting dissemination of “lewd, obscene or indecent written matter, picture,
sound recording or film” and was sentenced to 2 one-year prison terms and
fined $2,000.

In examining the evidence, the Supreme Court found the pictuses relevant
to the theme of the news article and found the article had not been used
as 2 “mere vechicle” for the publication of the pictures. As for the poem,
the Court was a bit more apprehensive but found that it did bear “some of
the earmarks of an attempt at serious art.” Thus, redeeming social value was
found, and both ihe pictures and the poem required First Amendment pro-
tection, Justice William O. Douglas, in a concurring opinion, looked deeper
into the motives of authorities, charging the state with using the "vague
umbrella of obscenity laws . . . in an attempt to run a radical newspaper
out of business” [Kois, 1972]. .
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Advertising

The Supreme Cournt considered commercial speech—adverrising—outside
the scope of First Amendment protection for about 35 years, Only recently
has advertising been given status as protected expression. However, it
remains the portion of media content most heavily regulated by govern-
ment—for example, through statutes against fraudulent and misleading
advenising. , '

The Court’s definition of protected advestising has gone through several
changes. In an early ruling on advestising, the Coust said that a handbill
printed with a commercial solicitation on one side and a protest message
on the other was not protected by the First Amendment. The Coust held
that the public interest message was used solely to evade application of a
local “ordinance. banning distribution of commercial leaflets by pusporiing to
take the handbill out of the category of commercial advertising. According
to the Court, "the Constitution imposes no . . restraint on governiment as
respects purely commercial advertising” [ Valentine, 19427.°

The Court later hald that separating classified advertisements into "Male
Help Wanted” and “Feriale Help Waated” columas violated a local ordi-
nance forbidding discrimination in hiring on the basis of sex. Basing its deci-
sion on Valentine [iv42], the Court said that the classified ads do “no more
than propose.a commercial transaction” and do not express 2 position on
matters of public interest [Pittsburgh Press, 1973]. '

In New York Times Co. v. Sullivan [1964], the Supreme Court moyed
closer to defining “editorial” advertising. The case involved an advertisement
objecting to he alleged mistreatment of certain black persons in Alabama.
The Court called advertising "an important outlet for the promulgation of
information and ideas by persons who do not themselves have access to
publishing facilities.” The Court differentiated the ad from commercial
advertising because it “communicated information, expressed opinions, recited
grievances, protested claimed abuses, and sought financial su on behalf
of a movement whose existence and objectives are matters of the highest
public interest and concern™ [New York Times Co., 1964, at 266].

In a more recent case, Bigelow v. Virginia [1975], the Court went a
step further toward protecting advertising. The cse involved a wesekly
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newspaper in Virginia which had printed an advertisement for an abortion
service in New York City. Virginia then had a siatute making it illegal for
any person or publication to “encourage or prompt the procuring of abor-
tion.” The Supeme Court said that expression does not io<e its First Amend-
ment protection simply because it appears in the form of an advertisement.
Nor does it losc protection because it “has commercial aspects or reflect{s]
the advertiser's commercial interests.”” The Court held that the abortion
service advertisement contained “factual material of clear "public interest,”
discussing 2 controversial issue which would expand readers’ knowledge.
Thus for the first time, the Supreme Court extended a measure of con-
stitutional protection to advertising for a commercial service,

The First Amendment protection of adverising was further strengthened
when the Supreme Court ruled that a Virginia statute prohibiting phar-
macics from advertising prescription drug prices was unconstitutional. The
Courr said the law violated the guarantee of freedom of expression. The
advertiscments, involving purely commercial expression, disseminated
information necessary to a free enterprise economy and were 2 macter of
public interest, according to the Court. The decision made clear thar false,
deceptive, or misleading advertising is still subjecr to regulation [Virginia St.
Bd. of Pharmacy, 1976]. More recently the Court ruled thar lawyers could
not be diskarred ot otherwise punished by professional organizations for
advertising theur services [Bates, 1977]. .

A precursor of the Brgelow [19757 case involved the student newspaper
at the University of Florida. A state law held it illegal to advertise “any
advice, direction, information or knowledge . . . for the purpose of causing
of procuring the miscarriage of any woman pregnant with child.” Ronald
Sachs, the student editor, inserted in the newspaper a list of abortion referral
agencies. His conviction under the statute was overtumed on the basis that
the Liw was unconstitutionally vague and viofated First Amendment guaran-
tees {State, 1972, Stevens & Webster, 1973 681].

The definition of “cditorial” advertisement is important for college papers.
While courts have said that privately owned newspapers normally need not
accept advertisements, whether commercial or editorial {Chicago Joint Board,
19" 0], a significant ruling by the Seventh Circuit has held that public college
ne v.papers that accept any advertisements must accept editorial ads.

The case involved the Roya! Purple, the student newspaper at Wiscorisin
State University-Whitewater. The newspaper staff, on three occasions over
the period of a year, refused to print paid advertisements conceming a uni-
versity employees union, alleged discrimination and race relations, and the
Vietnam war. A faculty-staff committee at the school had rsviewed policy
governing student publications and had adopted a rule of not accepting
“editorial advertisiments.”” Both the committee and the school president had
been asked to modify the rule but had not done so up to the time suit was
brought to force such a change.
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A federal District Court, in Lee v. Board of Regents [1969], consideting
litigation brought by students whose ads were refused, held that student
papers, being important forums for the “dissemination of news and expres-
sion of opinion” should be “open to anyone who is willing to pay to
have his views published thercin—not just open to commercial advertisers.”
The paper's willingness to publish letters to the editor from the students
who wished to advertise was not an acceptable alternative to the coust, since
“a paid advertisement can be cast in such a form as to command much
sreater attention than a letter.” The court saw refusal to accept the ads as an
impermissible form of censorship.

The Seventh Circuit affirmed the District Court’s decision, noting that no
question of access to a private publication existed, as in a cuse in which
Chicago papers were upheld in their refusal to accept editorial ads from a
union [Chncago Joint Board, 1970] since "the campus newspaper 1o & ate
facility.” The coust held that "a state public body which disseminates paid
advertising of a commercial type may not reject other paid adveitising on
the basis that it is editorial in character.” The decision also indicated that no
threat of campusidisruption was presented by the advertisements [Lee, 19711,

Scemingly, student publications could decide not to accept any advertising
at all. They may also refuse ads containing legally unprotected speech
[Duscha & Fischer, 1973: 761, though it is not acceptable to refuse editorial
ads as a means of “protecting the university from embarrassment” and the
staff from making difficult judgments as to what material may be "obscene,
libelous, or subwversive” [Lee, 1971, at 1260].

No ease definitively answers the question of whether public college
newspapers and periodicals must accept product and service advertisements
which are purely commercial. The Chicags Joint Board {1970} case answers
in the negative for privately owned papers. As the Bigelow [1975] case
(abortion ad in a Virginia weekly paper) indicates, there is a gray area
between purely commercial and clearly editorial ads. For instance, the Florida
State University paper refused to accept an ad announcing a Gay Liberation
Front meeting, mnh-ndmg that similar ads previously published had cost
the newspaper advrrt sing linage from local. businesses. The college’s Board
of Publications overriled that decision, noting that the group had been
denied “freedom of speech by a body that receives its funds from the Student
Body" [Stevens & Webster, 1973: 67-68].

That situation was not litigated, bur a similar case was mcntly decided by

the Fifth Circuit. The Mississippi Gay Alliance attempted to have an in-
formation ad published in the Mississippi State University Reflecsor. The ad
read in part: 'Gay center open. . .We offer counseling, legal 2id and 2
libraty of homoscxual literature.” Bill Goudelock, the student editor,
refused to accept the ad, although the paper printed other advertisements,
both commerrial and editorial. According to the court, neither the faculty
advisers nor the school administration played any part in Goudelock's
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decision. The Gay Alliance officers, three noastudents, beughr legal action
to force acceprance of the ad and to recover monctary damages from the
student editor, advisers, and university president

The federal District Court upheld the right of the editor “‘to accept or
reject such material as he saw fit."* The American Civil Liberties Union, in
appealing the decision to the Fifth Circuir for the Gay Alliance, stressed
what it saw as the “‘state action’" aspect of the case. The ACLU contended
the newspaper is  publication of the State of Mississippi and therefore could
not be closed off to the expression of some ideas because thase in charge of

- such a state facility dislike them. The newspaper was equated with other

state facilitics, such as a public park or auditotium, which cannot arbitrarily
be closed 10 persons because of a disagreement with what they might say in
those forums. The ACLU differentiated berween news and editorial
material, and cditorial advertisements, believing that the former may be
sclected by student editors using their judgment, but that the latter must all
be accepted for publication. This, it contended, will satisfy the competjdg
First Amendment interests of the student editors’ tight to use their editGrial
judgment and the righes of citizens to express their views in a public college
publication. Hearing the case on appeal, however, a divided Court of
Appeals for the Fifth Circuit affirmed the District Court's judgment and
ruled that the student editor could not be forced to accepi the ad.

The Fifth Circuit said the editor’s refusal to accept the ad did not con-
stitute *‘state action,’’ that is, it was the decision of 2 private individual, not

~the university. The court reasoned that while the paper was supp%ned in

part by mandatory student activity fees collecied by the school, the editor
was elected by students, not appointed by a college faculty or staff member.
Also, the university could not have prohibited the editor from printing the
ad even if it had wanted to, according to earlier coust rulings. Thus the
decision whether to accept or reject the ad was torally the student editor’s. In
addition, the count noted thar the Mississippi law making criminal **any
intercourse which is unnatural, detestable and abominable’’ is not un-
constitutional and may serve as a basis for the editor’s refusal to accept the
ad. since he.""had a right"’ to see that the prper was not involved in any way
with *'this off-campus homosexually-related activity."’

Dissenting from the Fifth Circuit’s opinion, Judge Goldberg contended
that because there exists a right of access to public forums (such as school
newspapers), editorial control may not be extended to advertisements or
“‘announcements” from individuals outside the newspaper staff [Mississippi
Gay Alliance, 1976).

That Lee [1971) and Mississippi Gay Adliance {1976) ase in disagreement
is reflected in an opinion by the attorney geneml of Oregon. In 1976, the

‘editor of the student paper at Portland State University refused to accept

recruiting advertising from the Central Intelligence Agency or the armed
forces. The attorney general statéd that university administrators could
“exercise control’" over the editor, directing him to accept the ads, “'to the
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extent such control is exercised to preserve and enhance the status of the
paper as an open forum for the university community or to protect the
paper's financial integrity.”” The atrorney general said this opinion was
limited 10 adventising content and acknov.ledged *there is authority to the
contrary’’ [Blackwell, 1977: 43-44].

At California State University, Hayward, the student newspaper ran an
ad for Gallo wines and was promptly challenged by the student publication
board. Gallo Industries and the United Farm Workers have been involved
in a lengthy union dispute, and various Mexican-American groups support-
ing UFW were "pressuring college newspapers to drop the Gallo ads. The
University’s publication board ordered that if the paper continued to accept
the Galio ads, it must offer UFW free space next to those ads. The student
senate also passed a resolution that would restrict funding for the paper if
Gallo ads continued to run {*Editor,”” 1976]. Even where state action is

present, a student newspaper does not have to offer free advertising space -

[Lee, 1971).

Partly in response to the Hayward situation, staff attomeys for the
Trustees of the California State University and Colleges issued an opinion
stating that student newspaper editors in public colleges may be selective in
accepting advertising so long as it is done in a non-discriminatary maaner.
That is. an editor may not limit a particular advertiser's freedom of ex-
pression if such action is based on a disagreement over political positions,
since this might be construed as '*state action,”” an abridgement of a per-
son's First Amendment rights by the college itsclf. The attomey's opinion
stressed that this mighe be particularly truce if 2 student paper granted free
advertising space to certain people while denying others space or charging
them for it {Counsel’s Office, 1976]. ’

Some courts have contended that there is state action involved in a public
college student newspaper or periodical. One court concluded 2 publication
was “state supported” because its expenses were “payable by the college
from funds received from compulsory student fees” [ Antonelli, 1970]. An-
other, referring to a state university newspaper supported by student activity
fees, said that “unquestionably” the paper, “supported as it was by the Uni-

versity, constituted ‘state action’ in the area of civil rights” [Joyner, 1973].

In Lee [1971], the Seventh Circuit said, "It-is conceded that the campus
newspaper is a state facility,” because state action was present. This is still
an unsettled question.

A case involving 3 law review substantiates a student editor's powers to
select and reject material for publication. An editor of the Rutgers Univer-
stty Law Review refused to print an article submitted by a law school pro-
fessoc who later claimed the sejection was based on the editor’s disagreement
with the article’s ideology. The Third Circuit upheld the editor's right to
exercise his editorizl judgment, noting that more material was submitted to
the review than could be published. The court said the article’s author could
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not insist that his picce be published in preference to others the student
_editors deemed of higher quality. The fact that the review was financed in
past with state funds did not require that its pages be open to all who wished
to be represented in them [Avins, 1967].

‘It is important to note that the Mussissipps Gay Alliance [1976] and
Avins [1967] cases upheld the right of student editors of public college
newspapers and periodicals to excrcise editorial judgment. Cases cited pre-
viously in this book indicate that scbool administrators cannot censor other-
wise protected material. As noted, the ACLU believes ‘that student editors
may have certain restrictions imposed on them as well. A similar view was
expressed by the Fourth Circuit, which stated:

A college newspaper’s freedom from censarship does mot necessarily imply
that its facilities are the editor’s private domain. When a college paper receives
a subsidy from the state, there are strong arguments for insisting that its
columas be open to the expression of contrary views and that its publication
enhance, not inhibit, free speech. {Joyner, 1973, at 462)

These commeints were not directly pertineni to the case and are therefore in-
tended more as an observation than as a holding. -

Another question involved in student newspaper advertising is presentetd
in Cass Student Advertising v. Nasional Educational Advertising Service
(NEAS) [1976). Both compr.anies were national advertising representatives
for student newspapers, selling space in the papers and billing advertisers, or
their advertising sgencics, deducting 2 commission for themselves, and
remitting the remainder to the student newspaper. At ouc time, NEAS was
the only company doing such business and required student papers to sign
exclusivity agreements, binding them to accept national advertising from no
other tepresenttive than NEAS. After Cass began operation and some
papers ignored this contractual clause, NEAS withheld the equivalent of
commissions for national ads placed by the compéring representative from
the amount NEAS owed the paper. Za7s, NEAS's only serions competitor,
according to the court, claimed it recaaved less than two percent of the
annual billings for national advertising in college newspapers because of
NEAS's monopolistic position and practices, including the exclusivity
agreements. Cass filed suit chaiging NEAS with violating the Sherman
Antitrust Act.

A federal District Court ruled that an individual collcge paper did not
constitute the “relevant mnrket seferred to in the Sherman Act, because col-

- lege papers are only one 'part of the total media through which national
advertising may reach college students. Since NEAS did not dominate the
radio, television, and magazine markets, the company was not in violation
of antitrust laws. The Seveath Circuit overturned that decision, holding that
NEAS and Cass are “classic middlemen” allowing the advertiser and the
college paper to "find each other.” The court considered the college paper
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the "relevant market” because, by paying commissions for NEAS's and Cass’s
services, the paper was the buyer and, therefore, required protection from
- monopolistic practices. ‘ '

.On remand, using the Seventh Circuit's definition of “selevant market,”
the District Court found that NEAS had exercised monopoly powers in vio-
lation of the Sherman Act. The court held that exclusivity agreements in
NEAS contracts were null and void, that NEAS could not interfere with
- Cgss’s business dealings with college newspapers or national advertisers, and
that NEAS had to notify all college papers with which it had contracts that
they could freely deal with any NEAS compcritor. In 1978, Cass acquired
NEAS.
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Centempt

When a reporter's activitics intecfere with the aMministration of justice,
the court may punish the reporter through its power of contempt. In federal
cousts, a person may be cited for contempt when the misbehavior s in the
dresence of the court or so near the court as to obstruct justice. Defore state
courts, thisspower may be broader or narrower depending on the precedents
or laws of the state. Contempt procecdings may also fali into either civil or
criminal categories, but the distincion is hazy and the two can oftdy, be
distinguished on!y by the penalties that are given out {Neison & Teeils,
1973: 343]. _ :

Of more importance to the journalist is the distinction between direct Q
and indirect conternpt. Dirsct contempt is behavior which occurs in the connt- v
foom of so near the ccustroom thut it discupts actual procecding.. Such cases .

" range from disturbing & coustroom by taking pictures to a refusal by a e ©
porter to testify as to sources of information, Indirect, or constructive, oon-
tempt refers to out-of-court contempts, such as publication of a derogatory
editorial about the judge or publication of material the judge feels is detsi- .
mental to the court proceedings. The teporter is just as likely 1o be guifty
of indirect contemps as he is of dicect contempt [Nelsons & Teeter, 1978:
317). :

Direct conterupt. In recent years, newspapers have been concerned with
direct contempt bocause of the increased use of Hiis power by the courts to -
force reporters to reveal sources of information. The four repited college
cses involving contempt have concerned the clash of reporter's priviiege 3

with the court's power of contempt, )

In 1968, Annette Buchauan, editor of the University of Oregon Daily .
Emerald, wrote a story about marijuana use among students. Buwchanan in. -
terviewed scveral persons and promised that if they permitted the interview, - :

" she would not reveal their names. Sise wrote the story using fictional namer, L
When _subpoensed before the grand jury investigating marijuane use,
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Bucharan refused to reveal the real names and was fined $300 far contempt.
Bickanan argued nov only that the Constitution protects ¥, gathering of
nev.s in its protection of freedom of the press, but that certa’n news storics
cannot be gathered unless the reporter. can prognise anonymity. The Oregon
Supreme Court uphcld the contempt conviction saying thal newsgatherers
have no constitutionad right to information }which is not accessible to the
public generally. “Yhe rights of privacy, freedom of association and ethical
convictions are subordinate to the duty of every citizen to testify in court,”
said the cowgg | Buchanan, 1968, at ?31}.&: court, however, did leave one
loophole for the legislature to All: “We hold merely that in the abscnce of
statute, authing in the state or federal constitutions compels the court to
recognize such a privilege” [Buchanan, 1968, at 732].

The United States Supreme Court in 1972 m!ed for the first time on
whether a reporier bas the constitutional right urndz, Jie First Amendment
to refuse to testify about confidential sources of information. In three cases
heard together, the Court denied reporter’s privilege under the Constitution.
Earl Galdwell, s reporter for the New York Times, was called by a federal
grand jury in California to give information on Black Panther activities
which he regularly covered. Caldwell refused to appear or testify. Paul
Branzburg, a reporter for the Losiseidle Courier-[ousnal, wrote an investiga-
tive article about murijuana and drug use. Branzbur g refused to testify about
the information he had obtained in gathering thr. story. Paul Pappas was a
television news broadeaster in Massachusetts who refused to testify as to the
activities of the Black Panthers,

The Supreme Court held that rone of the three was protected by the First
"Amendment in thuse instances and that it was the obligation of journalists
to respond to grand jury subpoenas just as any other citizen would. However,
like the Oregon court, the Supreme Court héid that while the Constitution
did not provide 1 shicld against contempt citations for refusing to testify,
Congress or state legislatures could pass laws pmviding protection for nows-
gatherers | Branzburg, 1972}

In carly 1979, _ enty-six states had some form of legislative protection
for journalists, However, such laws frzquentiy are weak and offer littie real
protection,

Maryland has d shieid law for s reporters, but it was passed after Paul
Levin, 4 photographer for the University of Maryland Diamondback, had
his day in court. Levin had taken photographs during disturbances at the
. College Park campus and was subpoenaed before a grand jury to produce
““all photes taken by him . . . relating to disturbances at the Univessity of
Maryland from May 1, 1970, to May 19, 1970.” Levin filed 3 motion to
quash the subpoena, but the motion was denied. The state’s attormey then
revised the subpocna.and on the day Levin appealed to the District Court,
the revised subpoena was accepted. Despite the fact that the case was modt,
the Wistrict Court said that it was incumbent on the government prosecutor
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to shoulder the burden of showing thc nced for the issuance and compliance
with any swch subpcncnn ‘The court also wamned the state’s attorney that the
Justiee Department’s “Guidelines for Subpeonas to News Media” would be
adhered to by the count and the state must meet its general rules {Levin,

"1970}. The guidelines stated that all reasunable attempts should be made -

to obtain information fram non-media sources before there is any considera-
tion of subpocnaing the press. If & subpoena appears inminent, then nego-
tiations should be attempted with the media. If negotiations fail, a subpoena
canint be issued without the authority of the Atterney General.

" That these guidelines, reissued in 1973, extend to members of the college
pross was made clear in & more recent college case involving the Wounded
Kaee disturbance. In spring of 1973, Tom Blackburn, a reporter. for the
,bong Beach (Calsf.) State University Forry-Niner, spoke by telephone with
‘one of the Indian leaders at the Pine Rxdgc Indian Reservation in_South
- Dakata. Blakburn thon published the interview and wac subsequentl cited
by the Los Angeles Newspaper Guild as Qutstandmg Joumnalist of the
Year.”

In August 1973, jusmc Department e/ficials subpomacd Blackbura to

testify at the Wounded Knee trial and to bring all records, notes, and docu-
» ments relating to the interview. A complaint “was filed against the Justice
Drepantment, saying that the government had fiiled fo obtain the Attorney
\umcnis wuthorization aceording to the guidelines, The Justice Department
said that the nited States Attorney General had not realized that the guide-
hines eatended to menibers of the college press and that no harrassment of
Blackburn was intendcd. The subpoena was quashed, but substquently re-
ssucd the same Jday with the Attorney Gmen‘}é appeoval, The second sub-
pPoend was mth&r.mn within 2 wce% because the testimany was found to be
“isrelevant to the government's case’ [ Reporters Commiteee, 1975: 39].

In 1970, Old Main on the campus of Wisconsin State University-White-
water was burnad, and a building at the Univerity of Wiscons::. Madison
was hambed and vac person killed. Affer the bombing at Madison, the local
waderground paper, the Kaleidoscape, ran a front page stosy hea-ilined: "The
Bumbers Tell Why and What Vext L
story revealed the bombers' reasons after 2 promise ot to discluse their
.identities. The K.deido.;ope editor, Mark Kaops, wis subpoenaed before
the grand jury, but he refused th answer questions ibéut’ the identity of the
bombers. Knops ook the Fifth Amendmen, claiming self-incrimination,
but when granted smmunity from prosccution, he still refused to téstify and
was given six months wa jail for contempt.

Knops purged himself of the first contempt citation by answering some
preliminary questions, but he relused to answer five questions pertinent to
the identity of the bombhers. For this second refusal, Knops was sentenced

" o five months and seven days in ;ni The Wisconsin Supreme Court had

ro sympathy for Knops, hn!dmg-that ‘the need for thae answess is noihing

Exclysive to the Kaleidoscope.” The
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short of the public’s need to protect itself from physical aitack.” The court
stated that there was a constitutional right to the privilege not to disclose
souzces of information! received confiden’ ':lly; “however, when the confidence
conflicts with the public's overriding nced to know, it must yield to the in-
terest of justice” {State, 1971].

At Stanford University, police did not subpoena mate dals needed in an
investigation of 2 distutbance at the university's health setvice. Instead, in
April 1971, police and sheriff's deputies entered the Stanford Daily 's offices
with search warrants and searched desks, files, and personal helongings for
photographs of the disturbance. Police found enly those photographs which
had alteady been printel. A month later, staff members filed 2 suit under
the Civil Rights Act of 1871 {42 U.S.C. 1983] to prevent further scarches,
but the injunction was denied. The Districe Coust, however, did rule that
the seasch of the Darly 's offices was illegal. The court said that a warrant to
scarch a third party such as a newspaper could be issucd only if (1) there is
probable cause to belicve a subpoena would be ignored, (2) there is a clear
indication that an order restraining destruction of materials ~vill be useless,
and {3) th,ére is reasonable belief that macenials will be destroyed. According

to the District Court’s interpretation of the Fourth Amendment’s guaranice
against unreasonable searches and seizures, all three criteria muse be present

in w third party search. The Ninth Circuit Court of Appeals upheld the
ruling.

The Supreme Court of the Unitcd States, in a landmark decision in May
197¢, overturned the lower coust’s ruling. The Court voted 5-3 (Justice
Brcnnan took no part in the case) that a proper scarch warmant does not
violate the First Amendmens when 2 newspaper i¢ a third party to an in-
vestigation.

In justifying the decision, Justice White said that the District Court’s
three-pare test was inipractical and went beyond the requirements of the
Fourth Amendment. The requircments for a proper scarch warrant as
established over many years by the Court are (1) proballe cause to believe
that items will be uncovered on specified ~roperty and (2) specificity as to

propenty to be scarched and items to be seized. Although the gpinion cited

examples of how scarches could Hisrupt a newstoom, the Court refused to
issue further requitements for 4 warmant when fiewspapers are involved.
However, bised on its own precedents, the said. that when protected

materials such as books, riovies, or phomg:a hs are being sought, the
t requirements of “probgblc cause’' and ‘specificity’’ should be met
with '’ parricular exactitude’’ and with little room for arbitrariness. With
such care, said the Court, a proper warmunt ‘‘should afford suff..ent
protection against the harms that are asscrtedly threatened by warrants for
searching newspaper offices. "’
The Court was not convinced that scarches would dry up confidential
sources of information, nor that the press would be ‘‘chilled’” in its
willingness to cover sensitive marters. If abuse occurs, such as rummaging
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through files or excessive intrusion on the editorial process, *‘there will be
time enough to deal with it. Furthermore the press is not only an important,
cnitical and valuable asset to society, but it is not easily intimidated—nor
should ic be,”’ said the Coust {Zurcher, 1978].

Like its holding in the Bramzburg [1972] shicld law case, the Count
acknowledged that Congress or state legislatures could set criteria for
searches which intrude on protected matenials, as long as those criteria are no
less stringent than already required by the Fourth Amendment. Within a
week of the Stanford Dadly decision, several bifls were introduced in both
the Senare and House of Representatives seeking special protection against
searches of editerial offices.

Indirect contemps. Contempt by out-of-court publication is becoming 2 -

more common way to punish and suppress discussion of court and grand
jury proceedings. The traditional types of indirect conternpt occur when a
newspaper attempts to influence a court’s decision by commenting on a pend-
ing case, or when edfrial comment is disparaging of the judge and the
court’s competence. A third area involves grossly inaccurate and misleading
news reports of pending judicial proceedings [Nelson & Teeter, 1978:
344].

All three of the above areas may bring contempt charges, and the defenses
against such charges are uncertain. In_some jurisdictions, lack of intent to
influence or disparage the court may help; or, if the material reported is a
fair and accurate report of a judicial proceeding, such a defense may be
adequate. However, if the court finds that the effect of the article or editorial
was “extremely serious” and that there was a clear and present danger to
the fairness of the trial, then very few defenses will suffice {Bridges, 1941].

Whereas indirect contempt is traditionally a punishment after publication,
courts have recently been issuing court orders, or gag orders, to restrain news-
papers in advance from publishing any material about trial activities. Dis-
obedience of a gag order may be grounds for contempt, just as would be
disobedience of any court order. A gag order is an effective tool of the courts
because an appeal of a gag order may become moot when the trial being
reported is concluded. Generally, the Supreme Court has held that any official
restraints on the press in advance of publication bear a heavy presumption
agpinst their itutionality. Recently, Justice Harry Blackmun, stayed part
of a Rag order jssued in a controversial mass murder trial in Nebraska.

Blackmun' was cgncerned about the delays, saying that "the very day-to-day

duration of that' delay would constitute and aggravate a deprival of such
Coanstitutional rights.” He noted that the four-week delay between thé initial
arder and his opinion “exceeds tolerable limits” and “any First Amendment
infringement occurs with each passing day is irreparable.” In the par-
ticular case urfder review, Blackmun lifted a ban on news coveiage of the
trial, but upheld a ban on reporting the confessions made by the defendant
before hjs trial-and a ban on divulging information to the press [Nebraska
Press Association, 1975].
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The Nebraska case was appealed to the Supreme Coust, and a decision was
handed down june 30, 1976. The Court held unanimously that the Nebraska
geg order prohibiting the reporting of pretrial information and of pre-
liminasy hearings was uncoastitutional: “We reaffirm that the guarantees of
frecdom of expression are not an absolute prohibition under all circum-
stances, but the barriers to prior restraint remain high and the presumption
against its usc continues intact.” Although the barriers remain high, they are
not insurmountable. According to the Court’s holding, circumstances may
exist in a pretrial situation where a gag order would be valid.

Specifically, the Court concluded that the trial judge had not demon-
strated that “further publicity, unchecked, would so distort the views of
potential jurors” that a fair trial would be impossible, Three justices in-
sisted, in a separate opinion, that gag orders were unnecessary to assure a
fair trial [Nebraska Press Assodiation, 1976]. °

A typical gag order case iavolved & newspaper in New Orleans. On June
17, 1974, a New Orleans judge ordered the press not to publish any edi-
torials, investigative stories, or pretrial testimony relating to a pending mur-
der trial. The media obuyed the order, but two days later the Times-Picayune
appealed, claiming the order was an unconstitutional prior restraint. - The
Louisiana Supreme Court let the gag order stand and, on appeal, the Supreme
Court of the United States declared the cuse moot because the criminal trial
from which the order zame had been concluded. The decision came from
the Supreme Court nine months after the Times-Picayune appealed the order
{ Times-Picayune, 1975].

Although there are no reported cases of gag orders being issued against
univers.ty newspapess, the increasing presence of student reporters in munici-
pal and county courtrooms makes the threat ever-present,

8
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Copyright

Article I, section 8, of the United States Constitution provides Congress
with the power "‘to promore-the progress of science and usefel ans, by
securing for lifited times to authors and inventors the exclusive right to
their respective writings and discoveries.”” As a resulr ~€ this constitutional
mardase, some form of copyright legislation has existed in the United States
since 1790.

In 1976, Congress enacted a new copyright law [17.U.5.C. sec. 101] 1o
replace the previous Copyright.Act of 1909. The new law, which became
cffective January 1, 1978, retains the philosophical underpinnings of
previous copynight statutes, but includes numerous new provisions to ac-
commodate our fast-paced communication technology.

Because the copyright law is so new, no significant cases interpreting the
law have come through the court system. However, judges probably will rely
heavily .on cases interpreting the 1909 law and will look at legislative
documents (commiteee repornts, debates, and proceedings) to u d
better Congress’ intent in passing the new law.

Copyright literally means the right of he owner of 2 work to rcpmduce
copies of the work; to make derivative works (such as plays from books); to
distribute, seil, or lease the work; or to perform or display the work to the

public. In other words, the owner of the work has mhxs.we use of that work

‘and may do with it as he or she pleases. Use of 2 work by a person other than
the owner requires consent of the copyright holder. *

Matetial protected by copyright includes any work “‘fixed ih a tangible
medium of expression’’ which csn be seen, reproduced, -or otherwise
transmitted with or without the help of a2 machine or other device {17
U.S.C. sec. 102]. Congress’ intent was to protect all types of works whether
manually, mechanically, clectronically, or otherwise produced of tran.
smitted, a.nd whether or not the tcchnology now exists. The law states that
matcrial is *‘fixed in a tangible medium®’ when it is sufficiently permapent

or stable that it will last for more than a *‘wransitory period.”” The question
.of whether marerial is fixed or not probably will be debated often in years to
come. .

Thete are seven broao categorics of items which can be copytighted: (1)
literary works; (2) musicd] works and accompanying words; (3) dramatic
works and accompanying music; (4) pagtomimcs and choreographic works;
(3) pictonal, graphic and sculptural works; (6) motion pictures and other
audio visuals; and (7) sound recordings. Copyright applies only to the
licerary or antistic style of the creation, not to ideas, procedures, processes,
systems, miethods, concepts, principles, or discoveries. ‘Hence, a news stoty
may be copyrighted, but the only elements protected are the particular
selection and ordering of ’:hmses sentences, and paragraphs. The facts in
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the story are not copyrightable [International News Service, 1918]. Ad-

.ditionally, werks created by the United States Government dre not

copyrightable, thus leaving them open for public use.

Under the old 1909 statute, works were proiected before publication by a
person’s common law right to own and use his or her own property. After
publication, the works were protected by federal law. The new law
specifically removes this dual system of protection, placing all protectable
works, whether published or unpublished, under federal copyrighe
protection. '

Although the law givesexclusive use of a2 work to the copyright holder, it |

is not quite so absolutc. Over the years, the courts have been conscious of
the need for a free and open’flow of information to the public so that the
advancement of knowledge is not stifled. To accommodate both the public's
need for information and the need to protect 2 person’s creations, courts
develaped the *‘Fair Use Doctrine.’’ The new copyright law has picked up

- this doctrine as developed by the courts and has incotporated it 75 onc of

several exceptions to the concept of exclusive rights. The law a'lows the fair
usc of copyrighted work for such pusposes as scholarship, rescarch, teaching,
comment, criticism, and aews reporting. The factors which determine

whether use of a work is fair are (1) the purpose and character of the use’

{whether for commercial, educational, or informational puspuses); (2) ti e
nature of the copyrighted work; (3) the amount copied in relation to the
whole work; and (4) the effect of such copying on the monctary or market
value of the work [17 U.S.C. sec. 107]. To determine fdir use, courts will
apply the doctrine on a case by case basis, weighing cach of the four criteria
against the others. )

A newspaper mi be aware of copyright on both sides—as buth creator-

and user of copyrig  .d works. Newspapers should acquire permission to use
and publish any  oyrighted work such &5 stories, editorials, columns,

advertisements, photographs, or ant. Formerly, the only safe use of

copyrighted material without permission was in critiques or reviews of ar-
tistic works such as plays, books, or movies. However, the present wording of
the Fair Use Doctrine qualifies *‘news reporting’” in general for application
of the doctrine. Thus, fair copying even for use in news stories or editorial
copy will be protected.

A recent case is an example of how copying by a newspaper can fall
outside protection of) the Fair Use Doctrine. In 1976, the Wall Street
Transcript, a weekly Aidancial newspaper, published abstracts of financial
reports prepared and popyrighted by 2 business research firm, Wainwright
Securities, Inc. The Wainwright reports were lengthy analyses of mujor
industrial, financial, ytilities, and railroad corporations. The reports were
sold by Wainwright to educasional institutions, lawyers, and busincsses. The
Wall Street Transcript regulatly printed condensed versions of these repors
in 2 column calied *Wall Street Roundup.’” These abstracts were taken
practically ver 2 it from the Wainwright reports. Wainwright sued the
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Tramseript for copyripht infringements and the claim was upheld by the
Second Circuit. The couit held that the Tramscrps “‘appropriated almost
verbatim the most creztive and original aspects of the reports, the financial
anal ses and predictions, which represent a substantial investment of time,
maney and labor.”" The coun added that the Tramscript's copying of the
abstracts was not covered by the Fair Use Doctrine because (1) the copying
was substantial in quality and quantity; (2) publication of the abstracts

reduced the masketability of Wainwright's reporrs; and (3) the Tramscripe

could have prepased comparable reports from its own sources. The court also
said that the printing of the abstracts could not be considered legitimate
jousnalism because the abstracts used the same wot ding as the Wainwright
reports, contained no onginal repexting such as added analysis, criticism,
praise, or feactions hy others. *“Under a free speech theoty, the appellants
have failed to demonstrate that their use of the Wainwright repons cither
was reasonable or pursuant to legitimace news rcporting that implicates First
Amendment interests,”” concluded the court [Wainwrighe, 1978]. It is
interesting to note that although this case was litigated before the new
copyright law went into effect, the court celied heavily both on past court
precedent as well as legislative intent derived from Congressional debates on
the 1976 law.

Permission should be sought if there is any doubt the copying will fail
outside of fair use. Advenisements may produce a source of copyright
trouble for 2 newspaper because advenisements, if they possess at least a
token of originality, are copyrightable and beciuse advertiscrents may
receive less fair use protection since they are commercial in nature rather
than educational or informational Although the copyrighting of an ad-
vertisernent does not protecs the advertiser's ideas oz product, it does protect
the arrangement of the material, illustrations, and expressions of the idea
[Dreschsler, 1969: -286]. When 2 newspaper develops and designs ad-
vertisements-for customers, there is 2 tempitation to use illustrations which
are well-known to the public, such as popular cartoon characters or popular
symbols. Such illustrations usually are copyrighted and should not be used
wirhout permission.

Not all newspapers are copyrighited; in facz, most have not registered vheir
material with the Copyright Office. The material in a noncopyrighted
newspaper becomes a pant of the public domain once the issue is
distributed. To protect individual stories, columns, exclusive reposts, or
photographs, the newspaper may acquite individual copyrighes.

To protect the work and to notify the public that the matesial is

- capyrighted.-the owner should place a copyright gotice on the work. Such a

notice 1s composed of the word “'copyright’* and .
year of publication and the name of the owner. [Two copics ¢f the matérial
should be sent with the proper fees and uppropriate forms to the Regis arof
Copyright in Washington, D.C. Should an infringement suit ie brought,
full legal protection can be offersd only if the work is properly registered.

symbaol ‘. plus the
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The lifc of the copyright begins at the moment of thc woxk s creation and
lasts the author s lifetime plus 50 years. Seaff-written publications are
classed as “'works for hire’' and are copyrighted for 75 years from
publication or 100 years from creation, whichever comes first. Most works
under copyright when the new law took effect had their copyrights extended
to a total term of 73 years or were cligible to be renewed 1o a total of 75
years. Persons interested in the duration of works copyrighted before January
1, 1978, and for renewals should consuit the Copyright Act {17 U.S.C. sec.
304). The only defense against a charge of copyright infringement is the Fair
Use Doctrine. Within this defense, two factors newspapers may rely on are
the purpose of the copying (informational value) and the importance of the
material used. If the purpose is to convey material of public interest and the

raaccrial is important because it is essential to fulfill the newspaper’s duty of

offering a forum for *'wide open and robust debate’’ on public issues, then
the infringement may turn into fair use. However, if that copying sub-
stantially reduces the fair marker value of the material or a substantial
portion of the matcrial was copied, then fair use protection may be
weakened.

A recent case places the problem of newsworthiness and copyright m\
perspective. Although the case was decided before the new copyright law \
was enacted, x: is soill good precedent. In 1934, Look magazine published a
three-part series on the poted recluse Howard Hughes. In 1962, Random
House hirgd a joumalisty Thomas Thotnpson, w write a book-length
biography of Hughes. Thompson planned to use extensive quotes from the
Look story. When Hughey heard about the forthcoming book, he
threatened to cause ttpublc ifthe book were published. Thompson resigned

. as suthor and the job was' given 10 John Keats. In 1966, Hughes and

associztes fotmied Roskmont Enterprises and bought the copyright ro the
1954 Logk aricles. Because the Random House biography contained long
passages from the articles which Hughes now owned, Rosemont Enterprises
smfgh: an injunction to stop distribution of the book. Although the Court

“of Appeals for the Second Circuit found that the Look articles indeed

formed the basis of the brnk, and although portions of the aricles were
copied in the book, there was no material or substantial infringement. The
court said the copyright law was not to be used as a shield to prevent the
public from learning about newsworthy recluses. The First Amendment, the
court continued, protects the public’s nght to be informed abolit matters of
public inzerest, and the public interest in the life of a man such as Hughes
must be balanced. against the need to protect the copyrighted work. Random
Hogse's claim of fair Use was upheld in the name of public interest

{Rosemont Encerprises, 1966]. -.

Like the qld 1909 copyright law, the new statute will bc debated heatedly
for many and only out of t} se arguments will come precedent and
holdtngs ditpctly applicable to the 1976 faw. Until then, students of media
law can rely only on what the courts have said up to this point about fair use
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whatCongress’ intentions and motives were in enacting the various

Endorsements

In the fail of 1974, the Rutgers University Daify Targums and other stu.

deat publications at the college were wamned that funds and free rent from "

the University would be stopped immediately if any candidate in the New
Brunswick, New Jersey, mayoral race were endorsed {Reporters Commitsee,
1975: 94]. This warning was prompted by a fear that if campus publications
endorsed candidates for public office, the school's status as a tax-exempt edu-

_cacional institution might be endangered. An Internal Revenue Service pro-
'vision defined a tax-exempt organization as one “that is organized and opes-

ated exclusively for educational purposes, no substantial part of the activities
of which is attempting to influence legislation and which does not par-
ticipate in any political campaign” [Internal Revenue Code 1954, sec. 501
(€) (M1 | '

Losing tax-exempt status was brought to administrators' attention ia June
1970, wheri the American Council on Education issuéd 2 report waming that
patticipation in any campaign for public office would endanger that status,
The result of this warning was a proliferation of guidelines issued to campus

newspapers by school officials. For instance, at Saa Jose (Calif.) State Uni.’
- versity, the chancellor of the California State University system advised the

Spartan Daily editors that they could discuss issues editorially but could not
endorse candidaies. At St. John's (New York) University, the president
issued & ten-point policy statement dissociatisig the schoal from the 1970 elec-
tion campaigns, With the policy was a warning to the student paper that it
would not be allowed to print editorials, features, signed columns, or letters
dealing with the campaigns. Although the paper was allowed! to print straight

» Bews stories, the school would nox allow distribution of the paper off campus

if such stories appeared [Stevens, 1971].

Between 1970 and 1972, numerous student newspapers found themselves
under such policies as administrators tried to protect their universities from
violation of the single IRS regulation. However, this provision was modified
by un IRS ruling in 1972 [Revenue Ruling, 72-513}. The ruling stated that
endorsements in student newspapers, despite the fact that the university fur-
nishes physical facilities, does not constitute political activity prohibited to
tax-exemp’ organizations. - . ] "

The student newspaper, the ruling continued, -has been a long-established
and accepted extension of formal instruction, and the expression of editorial
opinion oa political and legislative matters is 2 commonly accepted feature
of legitimate newspapers. Such ststements are considered acts and expressions
occurting in the course of bo.a fide scademic programs and academic-related
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functions. This ruling would appear to cover not only editorials but also
advertisements endorsing candidates,

While there may be no trouble from the IRS, there may be state laws

prohibiting the use of public monies for the support of any candidate or
issue on a ballot. Application of such laws to public school newspapers would
seem to be an unconstitutional attempt 2t censorship and may not be upheld
i the courts.

However, late in 1976, 2 memorandum submitted to the general counsel

* of the Trustees of the California Statc University and Colleges by his staff

contended that a section of the California Administrative Code prohibits
public colleges from endorsing candidates or taking a stand on any ballot
issuc. The Administrative Code allows *‘auxiliaty organizations’* to operate
in connection with educational institutions, says the counsel staff, but
neither is allowed to use public funds to support partisan issues. This
memorandum sees all college and student body funds as being public
monies, thus endorsements by the newspaper—considered an *‘auxiliary
orgznization’’ —are not allowed. The repore notes that it is permissible for
individuals, including the newspaper editor, to endorse candidates and

. ‘ssues if it is made clear that such stances are personal and not those of the

publication [Counsel's Office, 1976] .

A state court has tentarively supported endorsements by student papers
where a state ctatute was not involved. Shortly before the 1976 general
clection, a student 2t the University of Texas at Austin brought 2 suit to stop
the student newspaper, the Dasly Texan, from endorsing candidates. The
Texan had on three consecutive days endorsed presidential cardidate Jimmy
Carter and candidates for two state offices. The student, who disagreed with
the endorsements, said that his payment of a mandatory student fee, part of
which supported the Texwn, forced an unwanted association between
himself and the paper. A Texas appellate court ruled that the student had
not shown he would suffer harm from the endorsements if an injunction
prohibiting them were not issued before a hearing on the merits of the case
could take place {Hickman, 1977).

Broadcasting

¥
There are no cgunt decisions which indicate that broadcasting stations
operated by univefsities (usually public, non-commercigl stations) are to be
treated differently/ than other stations. That is, no judicial opinion has held
that scudents at public colleges have any more freedom of expression on the
air than do other broadcasters. The Federal Ccmmunications Commission
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requitements for obtaining and rencwing a broadcast license may or may not
prohibit such a distinction; there have been no tests of the question in the
COURTS. \

The FCC has recently considered taking action against the Ur‘nvcmty of
Pennsylvania, a private institution, for material broadcast by students over
its non-commercial station, WXPN-FM. In 1975, on a program called *‘The
Vegetable Report,”” students broadcast material described by Commassxonct
Benjamin Hooks as *‘vile,. . .nauseating garbage.,. . .licentious slime."’ The
Commission considered the broadcasts to be obscene under the Mdler v.
Californsa [1973] definition and moved to withdraw the license from the
udiversity {Truscees, i975 1976}. An administeative law judge later ordered
denial of the university’s license renewal application. Having denied per-

" mission to a group calling itsclf *‘Friends of WXPN"' to intesvene on behalf -
of the station, the Commission will issue a final ruling ‘on the renewal
request [Trustees, 1978).



Explanations of Legal Citations

L. Swpremse Cowrs of the United States, Example: Tinker v. Des Moines Inde-
pendent Community School District, 393 U.S. 503 (1969).

After the case name comes the citation, which allows locating the case
in the correct volume within the correct series of volumes. In this instance,
Tigker can be found in Vol. 393 of the United States Reports (US.)
beginning on ‘page 303. The Court’s decision was handed down in 1969.

CuatoorecenttobefoundintheoﬁdﬂUnitedStamRepmnmy

s be cited as being in the Supreme Coust Reporcer (S.Ct.). While this is pub-

lished by an unofficial, private company, it Euntmn the verbatim Court

opinion.

2. Cosurts of Appeals. Example: Dixon v. Alabama State Board of Education,
294 F.2d 150 (sth Cir. 1961), cgre. demied, 368 U.S. 930 (1961).
Dixon can be found in Vol. iﬁf Federal Reporter, Second Series (F.2d),
beginning on page 150. It was decided by the Fifth Circuit Court of Appeals
(5th Cir.) in 1961. .
' The case was appealed to the Supreme Court (the next highest court),
which refused to grant certiorari (cert. denied), or to hear the case on
sppeal, as reported in Vol. 368, page 930, of the United States Reports.

Umited States Districs Coxrss. Example: Antonelli v. Hammond; 308 F.
Supp. 1329 (D. Mass. 1970). o

Anioreli is reported in Vol 308 of the Federal Supplement (F. Supp.)
on page 1329. It was decided in 1970 by the United States Distrit Coust
for the District of Massachusetts. Abbreviations could alse be N.D. for
Northera District, W.D. for Western District, and so on. Massachusetts
has only one district.

* Example: Lee v, Board of Regents, 306 F. Supp. 1097 (W.D. Wis. 1969),
. . aff'd, 441 F.2d 1257 (7th Cir. 1971).

The District Court’s decision in Les was affirmed (aff'd) by the Seventh
Circuit Court of Appeals. A higher court may also reverse a lower court’s
decision (rev'd). Cdurts may issue opinions as a whole court (per cugiam),

i rather than issuing a ruling signed by a single judge writing for himself
¢ of for the count. : '
4. State decisions. Example: Johnson v. Junior College District No. 08, 334
N.E.2d 442 (1, 1975). ’ . ‘

Joknson is reported in a volume of the National Reporter System, pub-

lished by a private company. In this instance, the cise is found in Vol. 334
of the Northeastern Reporter, Second Series (NLE.2d); beginning oa page
442 The case was decided by the Illinois Supreme Court in 1675 (1L 3¢75).
{ Other abbreviations may be N.W. for Northwestern Repcster, So. for South-
: ern Reposter, and so on. All sections of the National Reporter System are
. mow into a Second Series, merely a convenient way of numbering the yolumes.

All such regional reporters of the Nationa! Reporter Sysiem contsin state f

court decisions.
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'S, Osher abbreviations, . ‘
F.R.D. is Federal Rules Decisions. a serics containing some court decisions,
but also including such items as court oraces.
ALR.2d, ALR3d, and A.LR. Fed. are volumes of the American Liw
Reports, series of volumes by a private publisher containing court opinions
and annotations based on court decisicns.
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