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Gavernment mustetand ready to give’protection and help

or legal guardians. Protectjve services represent th .

to children who ‘are neglectéd or abused by their parents .

‘munity’s, as well as the agency’s, concern for the welfare °

of children. Since this protegtion should be availabla to

all children who are abyséd or neglected, regardiess

where they !jv'e, it beconjes the righttul function of pub‘llc.. ;

~services.

\\ ’

Mildred Arnold = "f(-o “The. Scéb}e and. Rssponslblﬂfy 7'; L
of Public Child Welfare Seyvices.” (Basetl on a speech . R

given at the Conhecticut Conference of Soclel Work,

. Hertford, Conn., November 4, 1948.) .o
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’. Child abuse and 'neglec is a growmk probleﬁ’l
in this country-—~ane that is of deep concern to |
to State legislatures and

Mnent.

local communities,
State agenc ies, and to the Kederal Gover

The Congress showed its concern [or abused

and neglected children with the age on
January 81, 1975, of the Thild Abuse Preven- .
tion and Treatment Act (P.L. 93-247), and

child abuse andneglect has been one o the top
priorities of the Departinent of Health, Educa-
tion, and Welfare fm a number of years.

State departments of pubhc welfare carry the
main respousibility for providing protection

. to abused and neglécted children and for help-

Iren overcome the
to such abuse and

Ing the pareiits of these chy
serious problems, which lest
neglect,

In providing protective services, State and loc al,

welfare deparlments encotinter  many  leggl

aspects of these sérvices. ‘These aspects involve
the agency. law cnfox(emem officials, attorpeys,
and the judicial system. - '

Social 'worke!js proyiding protective services
rteed training in these tegal aspects. They need-

to understand the law that gives the agency
the responsibility for providing these wwxces,
they need a clear understgndmg bf parg

chgldren’s rights, since every plotC(tlve ices

. casé has a potential for court action; and ‘they

-mpst be thoxoughly famniliar With due pmcess
of ]dW . T (

In addition, workers need help in undérstand:
ing the jurisdiction and role of the court, and

. .

‘th

‘and
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in knowing how.to file a pétition, obtain evi-
dence, and prepare for the delivery of testi-
mony. And much more. .

L} i
!

In 1975, the Administration for Public Services
(thgn the Public Services Administration)
made a grant to the law sch#ol of the Uniter-
sity of Oregon to develop a‘mdnual on the

- legal aspects of protective servrees. This man-
~ual was to serve as a tool for protective

services workers and their supervisors. Barbara
A. Caulfield, Assxsla‘ t Pyofessot of Law, was
Project Director. it should be noted here
that\the opinions expressed in this manual are
those ®{ the author and not necessarily those of
HEW. 4 .

/ . v

.With this manual, the Administration for Pub-
" hie Services (APS) adds another to its, list of

putblications on the subject of child abuse and

neglect. A list of these publications can be
found at the back of the manual ,

/ L

APS hopes that The Legal Aspects of Protec-
tive Services for Abused and, Neglected Chil-
dren will be of practical th those who
carry the heavy burden  of proteXting these
children, helping their families to correct the
sitgations that contribute to the problem and
wokag effectively mth the courts when
situations rake judicial action necessary.

Bt € Orému

Ernest L. Osborne -—" S
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Admmxsuatmn for Publyc
Services Y \
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. On January 3],

The extent of chnld abuse and ncglect in the
Dnited States is -not well documented, al-

though recent studies mdncate that, the ine

ciglence of abuse and néglect is greater fhan\;

was previously believed, with reports.of praven
or possible child abuse and neglect bemg
“received at an inc reasmg Tate.

. Testimany by Dr. G.H. Kempe¢ and Dr. R. E.
lfer, in hearmgs before the Sub(ommmﬁ* v
(..hxldxen and Youth of the Senate Com-
* Labor and Public Wellare, con-.
cer mg e Child Abusé Prevention Act (S.
1191) of 1978, indicates that, nationally. 50,000
to 60,000 reports requiring investigation into
possible child abuse are made to guthprities
every year.! Moreover, data from some States
demonstrate that more effectivg administrative
procedures result i higher reporting -rates.
Such data imply that mgny cases of child abuse
and neglect currently go umeported and. that,
as more clfective reporting procedures are
instituted, the incidente of reports leading to
fnvesugation will increase 2

The public's growing awareness of the prob-
lem of child abuse and neglect is reflected in
the existence of child abuse xcpomng laws In
all 50 States’ and in Federal action dnrc_cled at

the problem.

1974, L1, 93-24% (42 YSCA
85101 ff)—also- known as the Child Abuse
Prevention and Treatment Act— was approved.-
A’ a result of this act, the Secretary of Health,
Education, and Welfare established the Na-
tional Center hin Child Ahusq and Neglect.
Fhe Center was to: y :

-

(1) (()mpl\le analyze, and publish re-
~search on chl‘ld abuse and neglect;

(2) inaintain  an’ infor mau()n (]f‘dllng
house on programs showing promise

. -

* - .

T INTRODUCTION o

/
'

. ‘
* " of succesgin preventing, treaung, or
“{dentifyin ch]ld abuse and neglect

- (3) compile and ‘publish training mate-
rials and programs for personnel
, engaged in child abuse and neglect.
work .

" (4) prowde technical assistant:e to. pro-
~grams engaged in child abase and
neglect treatmenty; prevention, and
‘identification;

conduct research into #e causes, pre-.

vention, tmij\,em, and identification

of child abus¢ and negléct; and

study the nationa! incidence of abuse
and neglect, mcludmg the extent to
which incidentsare ~mcreasmg in
number or severity. . . -

(3)

L

(6)

-~

The law also pr(mdmor the developmem of
demonstration programs and_ projects, the
" establishment of m%ludlscxphnary centers to
serve in the prevention, treatment, and |denu-|
fication of child abuse and feglect, and for
aid to State programs. To these ends, $)15 mil-

. lion was appropriated, for fiscal vear 1974,
$20 million for fiscal year 1975, -and $25

" million for fiscal vears 1976 and £977.

This manual, produced by the Administra-
tion for Public Services (HP W), was designed
to assist social workérs in protective service

- Weagencies, particularly State and local public

welfare depdruments. However, the section en-
titded “More Advanced Legal Concepts” may
be of mterest o nbhcrs concerned w l‘h this
problem. '

)
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General Definitions

» One common definition states that child abuse

occurs when a parent or uretakex takes action
which causes m]my to'the chig. This can be
any act- of commission, such ax an actual
physical attack or the pmpose(ul w1thhol(hng
of food.

\Cgk‘(t is commonly ~defined as an a(t of -
omission whith causes injury to the child. If
the parents did not provide adequate carg for
their child because they were unable to do so,
did not understand the need for the care, or did

not have the parenting skills neces$ary 0

‘neglect.”

-~
Many definitions, such' as the ,follmxing one,

combine abuse and neg(e(t into one defnmmn

/

provide it, this could: be termed .

Child abuse and negleu can be broadly
defined as those situations (non-acciden-
tal) in which a child suffers physlcal
trauma, deprivation of basic physxcal and
developmental needs or mental injury, as
a result of an act of omission by a parent,
_caretaker or legal guardmn. :

Both of .the general dehnmom given here are
intended to,. inchude sexual and emotional
abuse ar neglect. The definitions used by the
courts and"stagutes may vary from these ' ‘work-
ing"' definitions, and often they may not
coincide with social work concepts of abuse

Land neglect. )

Sexusl abuse . A

Sexual abuse - is ac:m;alll» -l subcategmy of
physical abuse and could be defined as

utilization of the child for sexual gratification
or an adult’'s permitting another person to so
usé the child.”s , '

L

Emotlonul abuse. and neglect

>

.

Emotional neglect is defined by th\e American
Humané Association as the deprivation suf-

‘fered by children when ‘their parents do not

provxde opportunities Tor the' normal experi-
ences producing feelings of bemg loved and
wanted, secure and worthy, which result inthe
ability to’ form healthy object lefatmnshﬂzs

(with other peopleys

Another definition d(*vck)ped by - the (hxld
Advocate  Association  of Chicago  defines
emotional gbuse as “mental injury” and gives
the follow:ig two examples for purposes of
definition: o B

(1) parent $ refusal to recognize and také
action to Ameliorate a child’s emo-

) tiogal disturbance; =
{2) gross failure of the parents to meet the
emotional needs of the child necessary
. for pormal development (emotional
deprivationy often seen along with
nutritional neglect.? :

Y

If a so(ml worker is (mmdenng court action
for an emotonal abuse or neglect case, an

analysis of the following four faciors may be

"important before such action is taken:

1. Do ﬂme parents demonstrate easnlw-
identifiable behaviors that create an
environment harmful to the chilti?

2. Do the (thildj»actions or
~ health show olervable or measurable
" eflects related o the parents’ behavior?

8. If there are ef_fécts on the child's actions

or physical healthy will they create or.
tead to future serious emotional harm.

if ‘not treated?

13 | :
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' neglect

. --

w from the protccuvc services agency or
from- the court which could femove,
- alleviate, or mitigate the egmotional
harm manifgsted by the child.
e
Other ‘categories |
Several other specidl categoriés fall under
abuse and neglect. Gomc of these are;

Instwuonal abuse or ncglec‘—xabuse or
that occurs when institutions or
agencies take improper action, or fail (o take
proper action, with the end result being fhjury
to the Chlld

\

Abandonmentwwhen the child’s gpclakex

deserts the child or leaws him or her alone for
- long periods of time. Such failure to prml(ie

adequam care is most often included in the’
general “neglect” definition.

‘ ry )\
‘Best interest of ~the ghild”—wlren coyrts®
remove dnldren or order treatment under the

*-4..1s treatment awailable to the family

“best interest Qf ¢

gcnqral conccpp%f‘pk‘vndmg care tRat is in the

. labeLof abuse or neglect.

% .

Rnrmmcss—-%

L

] See generally (,ll, Davnd G., "A Socnocultural

Pers
Welfare, 1., 7, 389-395, 1971.

? Child Adv‘te Association of Chicaip, Hospital

[

Guidelines for the Management of Suspected
Child Abuse and Neglect Cases (p. 2) (prepubli-
- cation as of September 1977). }

8 Walters,: David R, The thwcal and Sexual
Abuse of Children: Causes . and Treatment.
. Bloomington, Ind.

1975, _ :

4 Muliord, Robert M Emotional N&lect of '
Children. Denver, Colo.: 'American Humane
Association, 1958.

5 Chiid Advo&axe Asscxnauon of € hlcago op cu\’

v
A

id,” wuhout ysing the =

tive on Physical ‘Child Abusc" Child ~

lndlana Umvcrsny Press, 5 |
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LEGAL LIABILIT
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~ Every. %tate now has a chlld abuse reporting -

law, dlthough the law varies from State to
State. In most jurisdictions, reports from social

wo}kels are requited: 32 States specifically.

inelude social workers among the classes of
professionals who must report cases of sus-
pected abuse—often without inUicating. what

persons are encompassed in_that term—and 7

other States require mandatox‘y reports from

any person who encounters suspeeted abuse.

()nly 11 States and the l)lstu(t of Columbia do
not require mand: . g from social
workers, .but 3 of tlns group have statutes
allowing voluniary reporting by social works
ers.! Owe writer recently- noted ghat the current
trend s to expand the scdlde of persons
required t& report chif abuse #hd neglect, not
to narfow the field.? '

-

Socialk. workers gmay  encdunter  occasional
ifficulties with their legal liability under the
eparting laws." T'his s dls( ussed in the section

that follo\u .

'REFERENCES

1 See chart on page 8 of manual; Helfer, Ray
£. and Kempe C. Henry, The Battered Child:
2nd ed. (Chicago, TIL: Univ. of Chicago Press,
1974) Appendix; De Francis, Vincent and Lucht,
Carol; Child Abuse Legislation, in- the 1970's,

“Rev. ed. (Denver, Colo.: Americart Humane
Society, 1974) for a summary of the statutory
pmvision's on the reporting of (‘hiu abuse. Such
information, however, should not be relied upon
without dddm()ndl legal advice from a proper
source: , .

2 Sussmun. Repomngc ( hlld Abuse: A Review of-
the Literature,” 8 Fam. L. Q. 245, 272°(1974).
(Hereafter cited in references as Sussman.)

. gence.® Malice has been defitted as a

OF SOCIAL wonxens UNDER e
ORTING LAWS " . . . .

Liabhity for nopor&ng e
Le&xslatures have sough.l o redbcc habnhty of
reportgrs by grapting immunity (a protection
fmm,z‘gal liability, either total' or qualified) to .
those required to report (see “Immunity”
below) and by requiring whiver of any .
privilege of confidentiality that might exisg
between the reporter ar}d the client. Persons
reporting may have a suit filed against them;’
but the chances that a suit wx)i result in 2 :
decision ~against a professioga making a -
report are small if the person is thunune under :
a State statute. Sorpe statutes do not éven allow
the {iling of the FIW‘SUH -

»

L4

The possible lawsuits against a reporting
professional are civil suits for defamation of
character, invasion | of | privacy, talicious -
prosecution, and breach 0[ confidence—gnd
criminal prosecution for defagration of charac-
ter.! ‘The risks of being held liable in these
actjons are slim, however, since, in each of the
aboye legal actions, the person bringing the
Fawsuit must prove_that the reporter acted °
with malice, or-perhaps with e‘cneme negli-
“sense of -
spite or am improper AMotive’™ and it is a N

\ speufl( intent (state of mlnd that is difficult to

“

prove.

Immunity T \

All States pmvnde some sort of nmnumty for
persons who file reports, and the 1mmuml)
usually applies to “anyone pamctpatmg in the
filing of a report. 4 This is true even if the

“report is not required under the reporting law.

Itis important for a reporter to note the ty pedim
protection available in the State in which the = ¢

.

report is ‘filed. _ : o

15
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To date, nine of the States that requxrc .,dxsclosu;c exists, a specific exdeption is

L8 reporting by social workers have granted them  generally made to allow the disclosure "of )
unqﬁx_ahfucd imrounity; thus, a social worker cgmmunications of child abuse and nefjflect. \

- cantiot be sued gt all for the reporting act or  “Therefore, the social worker need entértain few
for the contents of the report.’- Washington  fears of being sued for breach of confldcnualny
State has! granted total’ lmmumty only from in a State where, by smlute, thdrcportmg of
civil actions. . child abuse or neglect is'either alNowed or

B _ mandated. . ,
In the rest of the States that require reporting, . l ' ; . o S
.. ' social workers enjoy a qualified immdnity. A | - "
" The most common qualification~—found in 23 » | BEFERENC.ES i
. States—is that the reporter must be acting in /- T
", goodfaith.8 ("Godd faith" isa legalgoncept;see | Jussman at 2., ] ,

- Glossary.) In order to have good fatth, the 2 Paulsen, “(hild Abuse Reporting Laws: The “
reporter is not reqjuired to believe personaNy- Shape of the Législation,” 67 €olumn. L. Rev. 1, :
heyond a doubt that abuse or neglect has SIL (1967). (Hereafter ‘"ed in references as

s - Paulsen.) \

occurred so long  as there are reasonable ;
grounds to support a belief that the child has 8 Prosser, W. L., IHandbook 0! the Law of T(”“ ‘-
heen abused.? 271-772 (dth ‘o, 1971). (Hereafter cited m :

_ { C references as Prmwr) : -
&\ few States requxretha( the reporter act “'with- t Helfer and lwmpc i“ See. for example, A
out malice”® rather than in “good faith.” This "ORS 146.760 and ORS 18 762 ‘ _ |
“malice’ or “bad faith standard® is a subjec- 5 Alabama. Californias Colorado. Idaho, 1linois, -
. tive test. The reporter must not Use malige or Montana, New York, thh Carolina, an'ld‘ e
act in bad faith in making the report. Ohio. (See chart on p. 8.) T

. ' . v . ’ *;,Aldskd Contiecticut, Delaware, Florida, Geots !

: : S - - ) gia, Hawali;, Maryland, Massachusetts. Michis & .
Many States that require g()od faith”” report- gan, Missouri, Nebraska, Nevada, New Hamp- -« ~."
ing grant a statutory presumption that the ~ shire, New Mexich, 0“‘*}“","“ Oregon, Soulk

Dakota, Tennesseg, Utah, Vitginia. West Vir-
reporter is acting i good faith. A presmapton ginia, Wisconsin. and Wyoming.
is a legal termoused primarily in trials to decide T

\ which party has toprove whic 'h facts. The exact 7 Paulsen av 13, T I

effect of the presymption will vary from Stateto - 8 Indiana. Kansas. North Carolina, and l‘ux'z_u,
State (ni\odbma:\_ be (l*()n(lmwc ;)x u*bulmblle in 9 North Carolina. N '
i]l;znr:)‘rc'sul:zl\[!)l(i::n(} \»::\S)i(ilu;l( \{(;l::;llg,( (l(f) l(:hv't-. 10 MeC ornmk on Evidence 802 8‘32 (2nd od. 197‘))
Ny ) . o (Herealter med an u[rlcnms as McCormick.)
presumption is x(*bm;dl)lo a reporter will be
presumed to be acting in good faith undl the L Sunson ‘-'59"*"’“‘2“-_,10‘; )\}' . 221, 177 NW 831 .
opposing side in a trial proves otherwise. If the (1920), %S d”“”wd in Pdulsen at 32-33 .
opposing side does not prove that the reporter., .
actgd other than in good faith, lhmJ_)m ter wins Llablllty fur Nol R.portlng L
© the'case. A conclusivg pxosumpmm \w)uld not 4
o leave room for rebutal avall: - = \Uml-#uht—ﬁwmweww MPW%--—W—«M-
T . o _" - (dscv‘[‘euspuud abuse or neglect? In 26 States,
. o ' ' o 2 person who suspects abuse or n;qk(l but

Breach of conﬂdontlallfy : doos not rePéewat may he prosec uted for the

“ ' ' ~Mailure (see chart on p. The punishment

. A breach of (()nﬁd(‘mmlny suit . will. be  for conviction ranges hom a S,Znnmnmrin fine
unlikely to succeed when the State- rcqnn(*s the  in New Mexico! to a $500 fine and/or 6 m(m(hs
report by its- manddtory. reporting law.'' . in jail in Alabama? (md [ouisiana.®
Recognition of a legal’ sofial worker “client _ ‘

s cprividege forshrotective service workefs 1s not ' C.
- cwidesspread, but, where the privilege against -~ In Alabama and Washington, the State must .

' -

'
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S prove that the defendant x(xml worker knew
- that a report should have been made in grder to
-convier. In a few ogher jurisdictions, the State
must praye that the failure 10 report. was both
- “knowing and wiklful;” that is. that the social
prorker knew that there was a-cage’ of abuse or
neglect, {mm\ he or she Was required to report
it, yet deliberately refused to file a report.t In 18
Suates, a social worker who encountery a
lt*pmmblv case of abusé or neglect may be
_capvicted for notreporting it, whether ormot
‘the, workéy, knew a report was_required and
regardless of whether the fai was deli xjate
Sora (.d.s(,/()f nt*ghgen(t\,‘ _ .o ﬂ
r lhc sm}ml worker who fails to.report a case ()L\
E - suspected child abuse ov neglect may also bey
_personally liable in a avil suit for fufther
injury occurring after the report should daye

* - been made.
The soqual \s()xkt‘ employed by a ROVETN-
mental subdivision or g(ﬁnmu ‘Nt agency 1s in
a pec aliar position. The worker may be sued
per sonally for failure to, pe rform alegal duty—
m this case, the reporting of suspected child
- abuw or neglect as requireds by statute—~and
vt be unable 1o rely on his-her employer for
“inde mnity (1L.e., p(nmem ol- the judgment
against the worker) in thosé States where the
Doctrine of Sovereign Limmul

Under the<Docirine of Soverfign Trnmunity,
neither the State nor any ol its agene res mayv be
sued, but an unplmu* or public officer of the
State o
individi M1 In some States where the govern-
\ment agency - is immune, the State thay be
- penmitted to carty lability msuar
does carry insurance, it can
“example.  Arkansas, Colorado,

and  Kansas

o= allow insurance to modify theammunity law.b

In Kentucky, Connecticut, and other States, a
commission has been established to settle or
reject claims ‘made against the State.”

Many States have waived their iimmunity by
duthommg negligence suits,
matter, in any State which allows a govgrn-
‘mental body to be sued, an m}med pmsnn‘ an
file a complaint saing the emploving agency,
in addition to the emplovee\_

L]

gy is still alivey

v oof it agencies can be sued as an |

:&(‘(*. and, 1 Jt
sytd. Por

\\ d phi(ti(dl_

- within. the scope of employment.

[ SR T e
\( L
3

It is a wcll scttlcd legal doctrine l.hd( an
employer is liable fqy the négligence of its
employee, so long as the employee is acting
Therefore,
the employer is indirectly liable, even tor an

’employee s failure .to make & report exprcssly

-

social

wqmwd by statute as long as the State 15 not
immune {rom suit under the law. !

d' . ~ v
Where lh(’ emp'l‘qvmg agency is held Imble, it
must pay the gmount df the‘;uégmem Some |

States ‘duthorfze an agency which does pay to

[;1“._:

N

s
t.

seek: rennbugscmen‘ from the negligent "em- »-

plovce. although this rarely ocq
worker may alyp be entitled 16 seek teimbutse--
ment from his/her cmpl())d{ he-or she loses a
suit.d Reimbursement from -the agency is not
avatlable where the Statey can nenher be ‘sued
nor consent to a suit. ) 4’

In States - mti()ut l{\Ws requiring reports by
certain persons, a plamuff would h?ne to show -
that the'social w c)&eﬁhad@ duty (o' report that
wits breached ingorder to win a suit. The legal
duty migl mf" from general pm{cssmndl
xospmmh] il nn ht derive from the
worker’s actions. For instance, if the
socral worker ab(mdoncd @ family/Th which
abus¢ ar neglect had bedn recognized, there ..
may Habxlm for violation of a -duty to
continue profe ssiomal assistance once it was
begun. The possibility of the person suing a
social worker for breach of duty for abandon-
ment and winning the suit is shght.!o . '

PR

In States. that have mandatory lepmting ld\xs
the failure to reporfmay be v iewed as raising a
pmsumpnon of negligénce or even as conclu-
sively proving negligence.!! Once neghigence is
proven, the case may be lost by the pmfessnonal
who_neglected _to report, . ly issues
remaining are whether

the failure t report
cgused the injury and the damages allowed.
Therefore, a suit a'ggjnst a worker who did not
report would have ¥ greater chance of success
in States that impose a stagatory lepomng
duty. However, only two law®its of this type
halle been filed, neithier of which was against a

of court.'? Therefore,
tested.

the law has not been
F

¥ The sacial~ ',

i

/
\

social worker and one of which was settled out -

R
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* . 'New York State is an cxcé’pt'ion_[o the forego-
- ' ing ger‘lera! discussion, New York provides, by
. statute, for civil liability for damgges caused by
ot the knewing and wijlliul faildre to file a
T réportJs Where the legislatute states ¥ basis for
the recovery of damages, courts strictly apply
the standard. 2 ' N

/. ‘ NN :
’ . REFERENCES
o _ ‘ " '\Jn L .
¢ I'N.M, Stats. Annot. 13-14-14.1 (1976)."
“s 2 Ala) Code, TH. 27 §25 (1978 Supp.). .
Y3 LSARS 14408 1 (1974

4 Delaware, Kahsas, Kentucky, Louisiana, New,

\York, Oklahbma, South Datota, and Uwh.

.S Cal.i[ornia,.Con'necticu(. Florida, Indiana, Mich- -

v
at O“

igan, Missauri, Nqbraska, Nevdda, New
amf')shne. New- Mexico, Ohio, Onegon! South
. Carolina, Tennessed, Wisconsin, and Wyoming.

6 See, for exaniple, ‘Kansas Stats, Ann. 74-4715,
74-4716 (1972); Colo. Rev. Stat. Ann. ?24-10-!04
(1971); Ark. Stat. Ann. §66-3242(1)(1959). In

~ Arkansas, the insurer is sued directly: |
7 See, foifcxampic, Ky. Rev. Stat. 44.070 1974)

and (lonn\(,‘en.'Stat. Ann. §4-141 ¢t seq. (1959).
t ‘ t
»
L '
~ ¥
e {
. N :
1Y N
»»
\ .
‘ .. v/la
o 4

"8 Restaument'(soe'cond) of Torts

"9 Prdsser at §181.

Foo

authority to determinejthe outcome of claims
and there is no-right J‘ttion dircctl&'againn
‘the Staté, if the claim is denied, without the
‘gommission's gpprovat (Cl;Gr-.S.A.-
~ tucky permits- an appeal from
- Claims to tﬁé ci?cquit court, but without trial de
novo (Ky. Rev. Stat. 44.140).

j at 46 (Tent. .Draft No. 19 (1973)).

Bug see Lgnderos v. ¥lood, 19 Cal.8d 399,

Ehysic‘un and hospital liable for failurp to

iagngke and fEhort a batt;r’t(child: -~

11" Prosser-at 200-‘}0{1. )(r_nd .Lén',dewi\y. F lo&d,_ ib}x’d.’ :

Landeras q,,z’F,'_ , ibid.,. and the action by
Thomeé Robifisdn's father ig;}nu four doctors
for not re?ning the abuse to Thomas as well as

12

againgt &/ oty and its polic chief for not
investigafin
This cast was settled out of court for a reported
$600,000./ Noted in Tihe Magazine (Nov. 20,
1974) st 74, s reported in Sussman at 297 fn 806,
angd’ An" Cummins, ‘‘Personal Liability for
ling to Report Child Abuse and Neg‘ct"
ppublished paper, 1978). .-  ,*°

,/-fo"S@- Serv. Law § 420(2)1976).
{ . .

In Connectitut, the .commission. has .sole

?4:!60). Ken-*
s Board of

5D..commem"

)

" P.2d-389, 181 Cal. Rptr. 69 (1976) holding a

ng when another doctor did report..
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COCI‘L WORKIR“ LI’AIILITIIS AND IMMUNlTll‘ l{NDlR C)MLD AiUS!
\ . RIPORTING LAWO. AS OF JULY 1 \
» mmm Are workers mbn- | s there a oriminal L R E
Stake : toned under another!  penatty for not fling ] ] tmmunhy tor -
yd {genersl) emtegory? |. tmup_om M‘l .
- ‘600 and/or 8 momha Total
+ |None Yeou. if acting In good faith
<ARIZONA ¢ Volurtary o
ARKANSAS - - *Voluntary o : , :
CALIFORNIA N Y Mistlemeantrd | | Tothl a
COLORADO ‘ \ N “None | votar - R
-GONNECTICUT ! N . . ) Yes, It in good falth
DELAWARE "~ . . ) ‘ Yeos, I In*good faith '
DISTRICTQF . 4 L . . 4 '
COLUMBIA No. N _
‘ FLOR!DAA; ‘ , Mlodomunoa"__ Yee, Ifmgoodgalth , pregumption
e v e A T ened
GE®RGI& ; 7 Yes 1 , / Nghe y Yeoa, it In good faith 4
HAWAI| ’ \ . Yom \l ¢ IN 8 Yes, if in good faith
1DAH Yeos . B ﬁcm » .| Total
iLUNOWS Yos . f-“... / To'tnlihwim ‘predumption of good
INDIANA ) > .No Yes . $100 or 3 gays | Yes, If without malice
WA " No Voluptary ‘ '
KANSAS - Yeos : Mlodom, or Yeu, if without mali :
KENTUCKY ‘Yos $100 Yeu If with reasonable cause
LOUISIANA . Yes $500 and/o} 8 montha ::** t N
MAINE * o No *Na , oo 1
MARYLAND - - ' Yes - , ‘None Yes, if In good falth
MASSACHUSETTS Yo? : None Yeos, if in %ood fhith and with
' . : reasonable cause g
MICHIGAN . /Y{l Misdemeanor Yes, If in good faith; presumption
. - \ v <L , L of good falth .
MINNESOTA /" No No' - . | Repprted to' weltare agency
MISSISSIPRI No No _ . | Reported to wcmn agency
MISSOURI o} Yes ! Misdemeanor Yes, It in goad faith
MONTANA Yes | ' None Total, with prnumptlo_rgaood
. x . faith
NEBRASKie Yes .‘ $100. . ! Yes, If In good faith .
NEVADA® Yes M"’Iagomanor o, Yeos, if In good falth .
NEW HAMPSHIRE No . Yes $200 108300 . . | Yes, Itin good faith .
NEW JERSEY No . Yos Misdemeanar - ‘| Total
NEW MEXICO Yes Yas Misdemeanor $25 to Total, If {n good falth; presump-
: o 1 . $50 : , tion of\good faith
NEW YORK' Ye? Misdémeano? ‘Total; statutory llability for
. . | tailure to report If required
NORTH CAROLINA Yeos None Total unless with malloo or bad
. . : falth :
NORTH DAKGTA No No 3| )
OMIO Yos $250 and/or 30 days | Tota!
OKLAHOMA No Yes Misdemeanor - Yes; it in good falth
OREGON ' Yes $250 . . 1 Yes, itin faith and with
} ) ' rnoona groundc
PENNSYLVANIA. No 0 -
RHODE ISLAND- — 1~ No - Qe e e e - "_""_ _-T T s e e
'SOUTH CAROLINA No © No ' -
OUTH DAKOTA Yes Yeos Misdemeanor . Toul it In good faith
ENNESSEE - ~No Yeos 80 and/or 3 months Tota!, it ih good-faith
TEXAS No 7 Yes 500 or 8 mnths Total, If without malice
UTAH No ~ Yes - | Misdemeanor Yes, it in good taith
VERMONT No No
VIRGINIA "Yes None C:I;dll Immunny oniy, If In good
. . - ¢ .
WASHINGTON Yes 1 Misdemeanor -Civil Immu g{l)tg only. but total
WEST VIRGINIA Yes None . Yes, "ooc?f ihfllth presumtion
- ! 1 ait
‘WISCONSIN Yes 3100 dénd/or 8 months Yn. In good faith
WYOMING ¢ . Yeos .| $100 and/pr € monthy | Yes, it in good faith
» . ‘
8 J 'Y \ L)
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Search and Selzure, and investigation

t

Fow(ﬁ ancr Fifth Amndmonu to thc
- U.8. COnmtuﬂon .

.fourth and fifth anfhdment aspecty of child’
dabuse and. neglect. mvesugauon As'a result,
few casés have rea e courts on this issue.
.'However, currgfit and prcdlcted increases in
“’the number f reports rcqulrmg investigation
make inevitable such consutunonal challcnges
to investigative procedures.

Al pcrsons and agencies involved in the
investigationt of child abuse and neglect should
therefore be aware of th possible impact of
their activities on fourth &nd fifth amendment
rights of parents and custodians. , Unfortu-
nately, this iy at present, a confusmg and
shifting area bf law, and its application to
child abuse and negleé¢t is far from clear.

) . -

Children’s Service Agencies | J

{

The fourth amendment requires a properly
issued warrant before police can conduct

~searchgs of persons or property, or seize persons

or prdperty, in criminal cases. There are some
~ limitgd exceptions to this -protection (see
“More Advanced Legal Concepts: Fourth

, Amendment—Present - Status of Search and |
e SE!ZUTE Law," bégmmﬁg p. 104). . S

Chxld abuse and neglect mvesuganons by

INVESTIGATION

\ - L)

.

children’s service agencies do not'fit within the -

frampework of crimihal searches. Chil abuse

‘and neglect is a crime in virtually all States,
-either by special statute or as a type of assault.

owever, many of the characteristics of a
criminal’ investigation are not present in the
social worker's visit to a home where child

abuse or neglect is suspected. .

< '

- j:; *i*",-f

Y
rehabilitate the: parent—and’ re

wt
"-& -\

" The prm{a ry cbncern df Chlld abuse or ncglect
- ihvestigation is not to uncover evidénce for use

¢ . . ~\. in a criminal prosccuuon, it is to protett the
\ To datc. lmlc atte nx n has bee! ocu:cd on.

welfare of the child and, if neccssan’ to

lllat‘bn 18
not.achieved through criminal coljction and
mcarcorauon Ka 5 .

L .

L
Altl(ough the fourth amendment limitations

do not apbly directly to child abuse and neglect

investigations, the U.S. Sup_r_eme Court has
suggested some guidelines in a very similar
type of invesfigation.. mWyman v.]a ,! the
Court h®&d that warrantless visits to welfare

regipients’ homes do not violdte the fourth

“amendment when: .

“ 1. 'The purpose of the visit 1is &)r the
welfare of the person vmted ‘

The visit was not axmed at criminal
prosccunon

The  welfare reupwnt had advancc
notice of the vigit. ’ .

“The visit comports with 'department

procedures. that
ensure privacy; -
prohibit forcible entry;

'pxohxbxt use of false pretenscs to
S gam entry; _ Ty

prohlbn visits after normal woxk
‘ing hours,

These indices offer the\best guxdelmes cur-

rently available to persens mvesugatmgchlld,‘
~abuse and neglect, and:the visits made should™ -

conform as closely as possible to this model in

-

order to avoid fourth amendment constitu- .

Mional violations. (See section on ‘‘More
Advanced Legal Concepts: Fourth Amend-
9

Coal oo



ment—Present, 'Stat'us' o8 Search e}kd__Scizu'n
Law” for a discyssion of Wyman.) ™

© .., REFERENCE
e ‘< . t . . ‘
1 400 11.S. 809 ¢1971). :

SO Fifth Amendment—Mirande Warnings -

~ . against self-incriminationt _through the fifth

this protect?on dpphes only to., criminal

'lead o (nmmal prosecution.

0
o The Constitution requires that before a person .

in custody is questioned, that person thust be

told- that he/she has a right to remain silent
and that any information. which he/she gives
“can be usedin a later criminal prosecution. ‘

In generdl the Gifth amendment will have no
bearing on chil neg\lect or abuse investiga-
_tionl:\ince these investigations lack either the
elemeny of custody or are not used for criminal
- prosecution. Where it appears that’ the person
being invesffgated may feel obligated toy
cooperate with the person making the investi-
gation and -the possibility exists of a later’
criminal prosecution, the social worker should
. seek further qualified legal guidance. (For a
f‘dxscusm()n of this problem, see the section
entitled “Moré Advanced Legal (,on(epls.
Fifth Arnendmenl~M1ra11da ‘Warnings,” be-
. ginning p. 106.)

«
A

Ettect of Constitutional Violation—Ex-
cluclon ot Evidence and §1983 Actions

The main method used by - US courts’ (o
“enforce constitutional prmnples has been to
: exclude evidence’ acquired in. violation of

J . fourth and hfth amendment nghts Mapp V.

-

The U.S. Constitution 'pr‘pvi‘dels broteﬂi'on .
mendinent. For child abuse and neglect cases, -

prosecutions and mvesugauons “whijch may’

, Secuon 42 U.S.C
. -rights laws may provide {orkivil agtion aguinst

e
bt

B tv R : :‘ \ Xy ' .\’?;,\ : : ' '\ . : HE ' ’\"x"{;
Ohio madc the exclugnonary rule applxcabfc [ }'

State courts 'in criminal cases _involvi w
evidence sclgcd in’ vmlguon of the four
amendméng. Mapp left open the propr mmtsc - ~
to follow. where the #Vtdence is to be used in =~ -

- Other than ‘strictly criminal prosecutions.! -

everal cases have held suchgevndqx(e admis- *~
lec in civil cases.?.

Whe a chﬁd abuse or neglect mvesugmtion
leadsn‘) crifnitial prosecutjon, the exclysionary
rule applies wiert evidence has been obtained .
in violation of cofstisutional - gua,t:amées lt{
apphcauon in’ nonmmmal procecdmgs is -
uncegtain. e :

_“-, .

cl . - L.
R \.‘ ‘./‘ i!' 3 Y .'_'

1989 the chieral civil . ';_-

. N

a‘social worker who is found to have visgaeed
the constitutional rights' of anmher je on;
‘The text’ of'thls law reads S ;

Evcry persgn who, under color of’any
statute, ordinance, rqgulauon, custom, or
usage, of any stafe or territory, subjécts o
causts to be subjected; any citiren of the
Umted States or other person’within, the
udicuon thereof tp the dcprlvation of
any Tights, priviléges, or immunities
secured’ by the Commution and laws,
_shall*bc -liable Yo the party mjurcd in an
action at law, suit in.equity, or other .
'propcr procceding fo'r redress.

~ In any case’ where the socxgl worker feels that
“he or she may be interfering wit

he rights of
another, for the social workgr's own protec-
tion, competent legal advice should be saught.

REFERENCES L,
\\/ )

1 %67 US 643 (l96l

2 Munson v: Munson, 27 Cal. 2d 659 166 P. 2d268
{1946); Sackler v, Sackler, 15:NY 2d 40, 208 NE 2¢
481 (1964); Walker v. Penner, 190 Or. 542, 22'
P.2d 316 (1951) . " _
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Qmo sgatum e )
All States have statutes that allow emergency

- Pitkug of abused or neglected children. Khese -
statutes differ cxgmflcamly from State’ to.?tate

Emcrgmcy plckups wuhout parental consent
f,all into two categories: with a court order and

)thou{ a court &Mer. Some States provide for

both mgthods, and some permit only those ~

with a court order,

 Because of the greatgariety in statutory
v
7 patterns, the social worker should research the .

laws. of his/her own State for the specific
situations, if apy, when the worker may pick

authorized - on. The worker should also

\:p a ch&ld wifhout a police officer or other

etepnine what policy is followed by his/her -

agency before takmg any action in tflxs area,
since actions taken in contravention of agency
. policy could lead to legal liabilities, Consid-
eratian should also be given to the nature of
the “holding facilities available “for the child
onc‘e he or she is plcked up.

/

Emergoncy Pickup WIlhout a /
Court Ordor N

BY WHOM Nearly every State statute names

specific personsywho are authorized to pick up
a child in a cﬁ(ergency situation. Commonly,
police or érobatxon officers are authorized.
Persons other than police officers authorized to
pick up a child yary from State to State (see -

chart on P 14).1

CHILD S (ONDITION Most statuites requnre
a child to be in danger in order to be picked Up
without a court order. Qther statutes require

. )
) .

MCKUP OF ABUSED OR NEGL,ECT Ep
/" CHILDREN "~

0 e -

”

abuse” or neglect fo,"be prescntf T he most -
~ common tests spcctfxed by statutes are:

condﬁtiona or surmundin‘gﬂt}m
E er.welfare requires the immediate

an a.ssumpuon of his or her custody by ;he'

~s Court'.
| or

sumundings and' removal is neoessary
(Sec chart on p. 14)

L3

Some States allow emcrgency plckup of a chlld
in situations other than imminent danger. 2

AFPER PICKUP: Ncarly cvery Smte has a

statute or series of stagputes describing precisely

what must be done xmmedxately after .any

emergency pickup‘without court order i der

for thé continued retention after pickup to

valid. Because provisions vary greatly, the

worker should check the relevant State statute
-

and agency rules for the foilowmg

1. Notification of‘(he plrkup must be made —

(a) WHO must be notified? Any or all of
the follotvmg may need to be notified:

(l) Parents.
(2) Foster patents. .
L T

(3) De facto parents.

(4) Juvenile court, -~ °
»+ (5 Human services departinent su-

pervisor or head.

(6) District agtorney. _
(b) What are the time limits ;fpr natifica-

tion? (Check both statutes and agency

rules.)

Seriously - endangercd in his.or }\er'

T



2 A upoﬂ o&the pic.kub mun be'hled L

") To hom: Juvenile courx? Cemral
.. Regfatry? Children’s service agency
supervisor. or agency head? Other?

(b) What mus/ report comam?
() th wrizes it?

(d) What is the time hmn fqr filing? - .

emergcncy pickupy —
(a) Threshold question: Can tl)c*chxldbc

detgined if the parent dcmands the.

child’s rclcasc? B

(b) How soon must a chlld be ehvercd
to (he place nf detem\on?

(c) How long may a child be detained -

without a hearing? ¢

(d) May a noncustodxal parent care for
the ch:f"d>

" (e) What kind of facility may a chxld be
detained in before the hearing?®

REFERENCES - ™

1 Ariz. Rev. Stats. §8-228 (1975 Supp.); Fla. Stats.
Ann. §39.08 (1976 ‘Supp) Or. Rev. Stats. 419.569
(1975); Va. Code A §68.1-248.9-(1975 Supp.);

N1

’5 W}ura is \he child to be’detamed after an °

Fla. Stats. Ann. %39 .08 (1976 Supgo)é Ann. Laws

Mass. ¢h. 119 §5
21-11 (1975 Su P
(1975 ‘5upp J.. Stats.

$ (1975); Miss e Ann. §43-
‘Mont. Rev. -Code §10-1309
Ann. §9:6-8. 29 (1976

: bupg N} Vernon 8 Texas (,odew Family §l7 01 »

(197 %upp)

\9 Sce for example, N Ci-Gen. Stats. §7A-284 (1969).

unsuitable, See, for example, Vernon’s Ann. Mo.
Stats. §211.151 (1962): Or. Rev. Stats. 419.575

(1975) /

Emorgon rd! Plckup\’unuant to a

8 Somé States, by st:é;te. consnde! jail or prison

Court

emergency: pickup of an abused or neglected
child only with. dn order of the court. In a
number .of  States, this is the only way an

.-emergency pickup of an abused or/eglected

child may be effecuve

'7:, 12 . : L ‘ ,.'.‘}'.

Some Statcs have statutes authonzmg the

SRR L R .' NN AN

/ - S X

although there .may be loeal variations. -

Snp LA petition is fifed, s sutmg thatthe .

- child is in" such cnrcumatanccs

. that it is necessary for the court to -
: assume immediate juy vdicnon '
l‘ms' _

~ “over the child. (The specili
“of this allegation will depeh

the specxﬁc language of the- |

emergency pickup statute of each

¢ sming precisely ‘what informa-

) © tion mkst be in the pct}uon and

- what formt” must be.) )

Stpp 2 At the same time as the peution is

. filed, a summons, similar. to a

standard - surhmons, is - usually

prepared " directing  the parent,
guardian, etc., to appear in court

.
»

on a specmed day for a hearing
“"on the jssue of child abuse. or
neglect. (An_ emergency sumrmons
also- states that since the child’s

circumstances make it necessary.
for the court to oblaxn immediate

: lbﬁsmmon -over thé child,- the
urt directs the appropriate
officer to pick up the child.)

Step 3:
~ court, at which time the judge
decides whether . an emergency

pickup i$ warranted. If it is, the

‘The summons is presented to the

judge writes the authorization for

- an emergency pickup.

A | f
‘The appropriate person (see chart

Step 4:
' " on p, 14) takes the summons to the
. child’s location, presents it to the
parent, foster - parens,
parent, or guardmn and plcks_'

up the child. '
THE .PERSON 'AUTHORIZED TO PER-
FORM THE PICKUP: The person who is to
perform the pickup is designated onthe face of
the summons. itself. Where a statute restriets

“authority to pick up children in emergencies,

only those persons designated on the summans

‘may legally perform this function. Many States

€3 4 l
43 -

L J

AP T O SN SR U R Bk 7% NIV o}
'Q. T S T T VA Ml IR X 5. &
MR I B T A T N T b

. THE ORDER: “The prococlun is lﬂmlu nn
.every ‘State having this kind of provinon/’ '

State, Most States have statutes .

'

.de facto .



-

- allow only peace officers or shcnffs to pxci( up

 children.

~ Some States (including Alabama,
* Hawalii,
vada, U(ah and Wyoming) authorize anyone

&

- States, the term “officer”

| ama, Alaska, -
Kentucky, Missouri, Nebraska, Ne-

the court nominates.! In Nevada, this may be
any citizen over the age of 18.2 The court may
grant authorization individually on a case-

. by-case basis or by & general designation. The

1ndw1dual s name ay appear on the sum-
mons, ‘or the summnns may contain general

language such as “‘authorized. agent of the
Court.” ' :

Somc statutes direct the officer 'serving the

“summons to do the. pickup. Who may be a {1

“officer” under this kind of

Statute

determined . by the enabling statute for the

State s juvenile court ‘system.

.
Enabling statutes-set forth the roles, rights, and
duties of each juvenile court official. In some
is closely defined.

L]

(pp. 102-107: 146-154.)

e . - -

i

Thus, 1f socml workers a?% not within. thc' ’
. statutory definition 6f “officer,” they probably

- ganmot make an emergency pickup. In some
States, the court is glamed statutory power to
. Nominate its own v ficers, /\ -

| | REFERENCES )

1 Ala. Codc Ann. utlc 18 §352(8) (1958); Alaska
@mts 47.10.080(c) (1962); Haw. Rev. Stats. §o71-
23 (1968); Ky. Rev Stats. 208. 2) (1972);
Vernon's Ann. Mo. Stats.” §211.101; 211111 -
-(1959); Rev: Stat. of Neb. §43-206.01(4); Nev Rev,
tats. §62-150 (1978); Utah Code Ana 55-10-87
. (1974);, Wyo. Stats. Ann. §14-115.14 (197 Suﬁ)

.3 Nev/ Rev, Stats. §62- rso (1978).

\n

, Additip\nal Reading

Besharov, Douglas J., [uvenile Justice Adyo-
cacy. New York: Practicing Law Institute, 1974,

P



I'H!RGINCV PICKUP OF AlUllD OR NIGL!CTID QHILD. AS OF JULY 1976 ‘ ' :
hY
: - wmmom{ ‘\mmcowtordof. - : o Wom With court order
~ STATE | who' [Conditiont | Who | Condition® . STATE | Wno' Condltl'on' ‘Who' | Condition?
ALABAMA . trs W MISSOURI s | w
ALASKA - , 8 w MONTANA P.EL - P.F N
ARIZOWA P.C o _ | NEBRASKA PJ. E '8 g’
ARKANSAS ¢ N NEVADA P E S W
_| CALIFORNIA P N ' NEW HAMPSHIRE | £, E t ,
coLORADS PJ | E N NEWJERSEY | PJEl it N
CONNECTICUT f P,J.8h w NEW MEXICO - P, ( e E -
-DELAWARE P N ' NEW YORK ¢ ‘ -8 N
DISTRICT OF ‘ N ' NORTH CAROLINA o P8 KA.
WhCOLUMBIA v : Sh w ﬂ NORTH DAKOTA | PL o P LE
FLORIDA P.CF o - - . \

- . N OHIO - P ( P E
GEORGIA P L | ) OKLAHOMA : ' B w
HAWAH [ P E PS| W OREGON pcd| « E

 IDAHO - P £ J w PENNSYLVANIA P.Sh v
ILLINOIS -« P N T E RHODE ISLAND P.J E _
INDIANA Sh w - ) :

l_ . SOUTHCAROLINA| ot P 133
tOWA P w Sh w SOUTHDAKOTA P,J € P E
KANSAS P N P N TEXAS - PJ.F E E
KENTUCKY - P.S w TENNESSEE - PSh ) I P w
LOUISIANA P /E P.J,Sh A UTAH P E- 8 W
MAINE T A ' ‘

VERMONT .. P E €
MARYLAND PS | E VIRGINIA 1 pC w
MASSACHUSETTS F 3 WASHINGTON P.J . o, Y .
CHIGAN PJ E WEST VIRGINIA | Y , e N
MINNESOTA e W{SCONSIN Pe w b w
MIS8ISSIPPI L b &h WA WYOMING - - P E 8 ‘B

PERSON WHO CAN MAKE THE PICKUP: CONDITIQN OF CHIl D oryar e Slles
P Peace officer: police ofbcer, Taw entorcement ()Hiu'r . EMERGENCY PICKUP:

dd g

S /\m person authorized by ivenile courts any agency. : \’&\ '{:n sach condiges or sum)un(hhx\ |h.|\gtlnldx welfin

institution, individual. » _ < Fequites ingrfediatg assianpiion o( his-her custody,

(. Child protective services worker: youth services worker, l Hiness, injury. or !'T immediate (langu
Foo Fumily services worker, depatément of public wellae N Negleded, dependent, delinquent, abusal: dependent-

©worker, mg!v(u(l and immgdiate removal 5 necesary o pl() »~

* - tect health or physical well-being. .

] Juventlesprobation connselor; probation of[mt E  Seriously endangered in surroundings; surroundings
Sh. Sheiitl; office of the court; l S, marshall, " such ﬁs to endanger health, morals, welfare; circum-

1. County attornes: juvenile stipeivisots appointed by and stances of home environment may endanger child’s
_ working lor juventle o, _ hcalth person, welfare, or property.

O Other than the above. A hn child's protection; in “the best interest of llu

. o . child; child needs to be placed in detention o shelter
sty Ng omention in statuter general aled apply. care, : .

_ ' $) ()lhn than above.

e No mentjon i staute; g\émml vules app
1 4 ok
- ra .
: ¢
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" reasonable doubt

 may prevent a
“help. It may :
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EliNAL\AND cwn. mocsounss B

3 N
Alhmatlvo Procoduns«-Crimlml
and Chrll .

‘_Cdmlml ‘pmoodunuméchdmcc ‘e

Two major cfncerns are present .in the -

handhng of child abuse and neglect cgses. First

is that of protecting the child, and legal
proceedings toward this end usually take theé

. form of interverition by the juvenile court.

Second is ‘criminal prosecution of the chlld
abuser whage this is necessary.
Numerous practjcal consnderauons go into the.
~ decision of whether or mnot to initiate a
criminal procccdmg First ‘all, criminal.
prosecuuon is a formal process in which the
rights of a criminal defendant are closely
guarded. And, second, criminal prosecution
requires evidence which establishes beyom.&‘a
the culpabtlity of the

offender. In a child- abuse case, -this type of -'

proof is often difficult to abtain, since acts of
- abuse usually take place in private without
outside witnesses, apd parents are often
mutually protective vidence, even when it is
sufficient to show abuse, may not be sufficient

to indicate which parent is the offender.

An. unsuccesdul,p secution can -result in

further hazards to thg child should the abuser
choose to vent on thf child hisor her anger and
- frustratih arjsing trom the criminal charge.
“Arid successful prosecution can lead to the
~ breakup of the family without concern for the
impact this may have upon the child, and
whether other means, such as family treat-
ment, might better meet the child’s needs

" Fear of prosccuuan for chxld abuse or neglect
arent from seeking personal

seek medical or. psychological help for the

child—a factor which can, in a chisis sntuatlon
hterallv put the chnld s life in ;e()pardy

o make parents reluctant to .

[
<

~

Criminal prosccuuon may. beqnsmuted undcr |

criminal statutes that deal with such-actions as ©

assault, battery, contribyting to delinquency, -

“sexual abuse, or homxczdc Some States have.
created the separate’ crime of chnld abys? or

cruelty to children. st‘ussippl is one such .

State.! -

T
-~ .

The Mi_ss'iixippi. stat

e is in two sections; the

A

first makes acting, gr failing to act, in g,
tnanner which tends o contribute t(’)'t%e:_ab,u'sc
or neglect of a child a misdemeanor. The -

A3

6

penalty is a fine of not more than $500. This
section can also be used, of course; to enfotce
‘the_reporting of child abuse and neglect. The
second section provides that;

Any person who sha“’!tcmionally burn

or torture or, except in self defense, or in
order to prevent bodily harm to a third
party, whip, strike or otherwise abuse or
imutilatt any child and“where such abise
or mutilation results in the fracture of any
bone, the mutilation, disfigurement or
destruction of any part 4f the body of such

- child, s n’ be guilty of felonious abuse
and/or battery of a child, and upon
- conviction may be flinished by i imprison-
ment in the pemtenk{kior not more
than twenty (20) years? :

The*actions ‘eovered by this section also fall

under the usual criminal provisions for assault

and -battery; nevertheless, legislatures in a
-number of States have chosen to focus on.child
abuse or neglect by the enactment of special
crighinal legislation.

In a criminal prosecution for child abuse or -

t is entitled to she full
by the fourth fifth, and

neglect, the defend
protecnons guarant

15
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_courtroom.

L]

’

sixth amendments of the Constitution through
rules developed to epsure their implementa-
tion, ‘ - :

Investigmtion of child abuse or neglect, when
eriminal prosecution is involved, is subject to
strict canstraints imposed by the Constitution,
and these are put into effect by the exclu-
sionary rule. In simple terms, any evidence

obtained in violation of constitutional provi-

sions may not be used for criminal prosecu-
tion: it is excluded as evidence from the
Thus, searches, seizures, and
investigations must be accomplished within
constitutional limits.3 (See section on constitu-
tional rights and investiganon.)

Court procedure includes criminal trial for-
analities: right to a jury: stnct adherence to
rules of evidence; right to cross-examination;
right to appointed counsel; right to a public
amd speedy trial; and the highest standard of
proof (that is, bevond a reasonable doubt). Be-
cause cach elementithat goes to make up the
crime must be proven beyoitd a_xreasonable
doubt, the prosecution mustfirove that the de-

fendant intentionally committed eachelement.

-~ Without such proof, the prosecution will ber

16

unsuccessful. And there is no secand chance to.
(ry again, since the Constitation prohibits
placing a defendant in double jeopardy. Even if
successful, the results of criminal prosecution,

such as punishment, ingarcerdation in a penal,
§

institution, orrehabilitation, are divected at the
defendant rather than at the broader problem.

~

REFERENCES

Pt

1 MissfCode Ann. §43-21-27 (Supp. 1979)
2 Ihid. ¥ v -

-8 Mapp v. Ohio. 367 1.8, 648 (1961 ); Miranda .
Arizona, 384 LS. 486 11966); and related cases.

See sections on search, seizure, and Miranda in

child abuse¥and neglect proceedings.
Civil procedure—characteristics

‘The usual manner of dealing with child abuse
or neglect is through the juvenile court
process. Here, the focus is upon the welfare of

~the child in the total context of the family.

o~

€
&

v . . .

_permanent remo
and termination of parental rights. A more

The juvenile 'coth process is not as easy to
characterize as-is the criminal process. First of
all, procedures and the rights granted ta the
participants_vary widely from State to State
and are currently in a state of flux. Constitu-
tional rights of parents, children, and alleged
abusers are alsa in a state of confusion and
await clarification by the U¢S. Supreme Court.
(See “Elements ‘of the Adjudicative and
Dispositional Stages in Court,)’ beeinning
p. 33.) 5 ' ' _

Of major importance for the social worker are
the differences between criminal and juvenile
court proceedings—differences even maore

maged in abuse and neglect proceedings than
in ddlinquency hearings.

Commentators aften refer to the juvenile court
process as ‘“informal” when' compared to
criminal proceedings. While the specifics vary
from State to State, as a general rule strigt
adherence to criminal procedure is relin-
quished; the goal is treatment rather than
incarceration. ' '

)
Juvenile courts utilize a* range of dispositions
available to rehabilitate the, child and the
family, the most extreme remedy . being
| of the child from the home

frequent remedy ‘is temporary removal, with

" the requirement - that, pending the child’s

7

yeturn, the parents undergo therapy. As an
alternative—perhaps the one most frequently
utiliged—the chikfmay remain in the family
home under supervision of the court. '

A few States have statutory requirements that
apply when a child is alowed to remain in the
home after an adjudicatory finding gf abuse or
neglect. California law providesy for example,
that when a child is found tu?e within the
jurisdiction of.the juvenile couft because his or.
her home is unfit by reason of negfect, cruelty,
depravity, or physical abuse, the parents shall
be required to- participate in a counseling
program to be provided by an appropriate
agency, designated by the court.!

> REFERENCE

t California Welfhre and Institutions, Code, §727
(Supp. 19%5yand §600(d) (1972).



Statutory Definitions

Becayse States, by statyte, currently define.
abuse and neglect in broad language, such
statutes  are susceptible to misapplication,
particularly in cases involving families with
cultural mores distinct from . the majority

- cdmmunity. Typical of such statutes is 3600 of

California’s ‘Welfare and Institutions Code.
Under this provision, a’'child is considered to
be dependent:

Py

(a) Whois in need of proper and. effectwc
parental care or control and has no parent
or guardzan willing to exercise or capabte
bf exercising such-care or-control, or has
no parent or guardian actuallv exercsing
such cdre or control.

. {b) Wh

1s destitute, or who 15 not
provided \With the necessities of life, or
who is nolprovided with a home or
sunable place of abode. .

(¢) Who 15 ph\sxcally dangerous to the
public because of mental or physical
deficiency, disorder or.abnormality,

- (d) Whose home is an unfit place for him,
bv.reason of neglect, cruelty, dgpravity or
physical abuse of either of his &({*ms, or
of his guardian or other person in whose
custody or care he is in/

-

Such broad statutory provisions may
necessary to allow examination of the facts of
each situation. Critics challenge such statutes
as unconstitutionally vague. They contend
that vague statites invite gisuse and increase
the likelihood of intervention which itself may
be h@rmful to the child; also thdt vague
statutes permit decisions to be based on the
" personal views of judges amd social workers.
These critics therefore urge more specific
statutory definitions, with emphasis on identi-
fiable harm to the child as a prerequisite to a
finding of abuse or neglect.?

[ 4

Obviousty, the devel()p t of a woxl‘\able
definitiop of neglect or dependency is one of
the major (pollm pmblems that juvenile courts
face today!

s

REFERENCES

I California Wellare md Insmmmm Code, §640
(1972).

2 See Wald, - Michael, "State Intervention on
Behall of "Neglected' Children: A Seéarch for
Realistic -Standards,” 27 Stanford 1. Rev. 985
(1975); Levine, Richard S., “Caveat Plrens: A
Demvstification of the Child Protection System, ™
85 U7 Pt 1. Ree. 1 1197%). .
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According to the UsS. Supreme Court, parents

= have the right, protected by the 14th amend--

+ sment, to rear their children as they see fit
~ withput in_tcrfcr_cn}t'by'thc' State, at least

insofar as that interférence does not infringe -

on tHe parents’ right to have their child attend
a private school! or be taught a Toreign
language.r . r .
. ’ . .~ N . .' ‘ .
Although the Supreme Court has held that

family privacy is ‘of similar order and
magnitude as the fyndamental rights specif-

. 4
A\ o *
1

Agcncy. pérsbnncl invo’l\}ed in ‘chiidﬁbugc and’

neglect investigations frequently voice concern
that investigative methods may violate- the

_ client’s legally protected right to privacy. This
makes it essential for social .workers to be -

aware of relevant privacy righys which courts
“uphold and to recognize the potential impact

* . of thete rights on agency investigations.

The worker can use the following general

- guidelines to determine the permissible
 bounds of investigative methpds: '

1. Would a reasonable person in the same

circumstances find- the worker's con-

duct objectionable? |
2. 1s ‘the worker’s conduct malicious?

8, Is“the investigation limited to ac-
" - quiting necessary information?
4. Is there a less intrusive means of
acquiring the necessary information?

’.‘

- " FAMILY PRIVACY

~ INVASION OF PRIVACY -

- privacy is if it would be highly objectionable

A"

S VT S -
ically protected,” by the U.S. Constjtution,. 5_;:::‘.‘;
no Supreme Court case has divectly examined . . -
the issue of family privacy against a child’s 4
welfare in an abuse or neglect context. -~

”»
1

REFERENCES |
| Pisvce v, Society of Sisters, 268 U.S. 510 (1925).
2 Myer v. Nebraska, 262 U.S. 890 (ases). - R
8 Griswald v. Connecticut, 381 U.S. 479 (1965) at

4958, 3

5 T R

e

5. Is there an overriding public ira'trcs't.in |
the acquisition of the information.
sought? - ' -

‘The major form of privacy invasion that may
occur in a child-abuse or neglect investiga-,
tion ia intrusion. Intrusion is a shorthand legal
term for invasion of a persén’s solitude or
seclusion.! The invasion may be physi¢al; but. .~
intrusion. also includes wiretapping, eaves: "
dropping, the unauthorized prying inte pri- -
vate records (e.g., bank: accounts), and other = =+
forms of invasion ‘that are notvphysical in K
nature? - ' B
While this area of the law is still inna
devalopmental stage, it can generally be said -~

that the criterion used to dycide whether ernot - -
legal action can be brought for invasion of

~to 4 reasonable person.? Some investigative
methods’ have been found legally acceptable -

«9
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under the reasortableness test including the

hoapital records to determine Medicare or
Medicaid benefitst and welfare officials’ re
. of information gbout (l:ems fmm psychiatric
caseworkers,’ .
/v/

Some -invasions of privacy are held not
actionable (i.e.,
legal action)’ becau,se the coutts find an
overriding public interest in obtaining. the
informxn For instance, cowrts have held
that inv@Rigative surveitlance activities such'as
“shadowing’™. and the makmg of motion
pl(tuxes do not
invasion of privacy in personal injury cases
because the public has a legitimate interest in
enguring that personal injury claims.are valid.®
Behayior that is malicioys or not ljmited to
conduct reasonably aimed at obtaining needed

-

- Social .Security Administraton's receipt of -

ipt

do not provuhkgrounds for’
t

constitute an actionable .

L4

REFERENCES .
See, in general, Prosser at §117.
For example, Brex v. Smith 14 N.J. Eq. 386 1486,
A3¢ (19
payers bank and biokcr records).

Prosser at 808. See also Froelich v, Adaé’r, 218
Kan. 357, 516 P2d 99% (1978).

Benjamin v. R:buo}‘f 205 F. Supp. 532 (D). Mass.

1962).

5 Belmont . (ah(orma State Pgrmnm‘l Board 36

information s lnl[)t’llnlSSlbl(‘ .even, ‘when
pubhc interest is great.’
{
. . -’/'
« 7/
v
v ‘ ’
? s’
-

-{Insurance company hired a privag
agency to constantly ‘shadow a womamy in a

Cal. App. 3d 518, 111 Cal. Rpir. 607 (1974).

Tucker v. American i‘mployers Insurance Fo
171 So.2d 487 (Fla. App., 1963),

See Pmkcrton National Detective Ag cg Inc. v
Stevens, 108 Ga. App. 159, 132 S.E. 2 19 (1963).
detecuve

manner calculated to frighten her into droppmg
the persoral injury Jawsuit she. bad filed against
the nsured.)

*
L
!
* " ~ "
0
L
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v
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)) (private bank accounts); Zimmer-.
.mann v. Wilson, 81 F2d 847 (3rd Cir. lQ%ﬁ)(tux-
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. cas ukmamnm AND cauRT ACTION -

g

" IDENTIF|CATION . o

e . . ] B

JNTAKE.

 EIMERGENCY™
INTERVENTION~,_

L

COURT ACTION

and chil

(A tuhomntio RCPN“MIM) N ‘ s .‘ |

STOP
{not enough inlormnkm '
to mitine invutipllon)

= ' NORMALINTERYENTION . -

S‘I‘OQ .
(no evidence of abulc or

~neglect upon investigation
of report)

‘

—*ZTO!; | .

(court finds as a mmer of
law that facts do not
amount to abulc or neglcct)

CTREATMENT - <

- STOP | \

(successful treatment
_concluded
' or-

child reaches agc of mnjority
V\ or

paren(al ights terminated
J adopted) '

*




" When to Go to ert-lmfoduct
S Onrvhw ' )

T

| 'Gmnl guldollm

- One of the bxggest problems the socxal worker‘

faces is decndmg when to go to court. Serious

- and/or continuing physical abuse, of course,

clearly warrants the use of the court’s authority

for the child’s protection. However, many

cases, particularly those involving negleﬂ are
less clear

Generally speaking, court action should be
~ considered to remove a child temporarily or
permanently  from the home or to obtain
“adequate treatment if: \

1. The child is in imminent danger of
harm.

. L : ' .
2. Auempts at treatment have failed, and
parents have not made progress toward

providing adeqdate care for the child..

Beyond these very general guidelines, the socml
worker should consider the following speufxc

factors in deciding whether or not to petition

the court for permanem or temporary custody,
for protective supervision, or for returning the
" child to the home: ‘;

1. ecessuy for gnergency care for the_

child .away . from his/her parents

because of conditions dangerous to the

child’s physical, moral, mental, or

: - emotional wellsbeing, and because
o " parents are unable or unwilling to use
‘ _the help offered to change tHe

SllUdthﬂ

2. lnablhtv or unw:llmgncss of the
~child’s parems guardian, or other

PRELIMINARY CONSIDERATIONS

~¥

custodian to dlscharge their rcsponsb

bilxty to and for the child because of -

incarceration, hospxtaluauon or phys-
ical, mental, or emotional incapacity.

8. Abandonment  or '_des_erii()n of the:

child:

- 4 Nccesmy for review of the child’s legal
status.!

5. Avalldbnluy of other agency methods

of -handling the case; for example, a
. change of casewor ker. :

6. Possibility of the agency .('publ-ic or..

private] losing the case. ( There may be
little point in taking a case to court to
ask for removal; it such a case, the

worker may decide to seek alternative

v ways of handling.the sltuatlon)

7. Possibility that. .treatment, which has'

been unobtainable through the agency’s
resources, can be obtained by a court

order; for example, out-of-State treat~ :

ment Ythat is available pursuant
court order.
.I'he-socnal worker should also bear in mind
that going to court has a number of hegative
aspects. A
of procediral gomplexity and legal pitfalls, the

social worker should also weigh in the balance -

the effects that facing the court can. huve upon
the individuals mvolved

' (“oun proceedmgs even in jhvenilé or family

court, tend to be adversarial in nature and can

result in disruption of the client-Tamily and

family member-family relauonshlps An un-

successful attempt o involve the court i child.
~ protection matters—i.e., when the court finds
insufficient evidence 1o wd!rant ity ingerven-

‘.‘
-

Agjde from the.more obvious problems,




R B .
' uon-—-c"an also lead 1o tota re)ecuon of agency - Cin the ‘home? (Crisis, is broad!y defined e

hclp in the. future.  * | o by Helfer -as almost any stress-pro-

' - ' | \, . ducing factor that triggers child abuse =~

. e ~ _and neglect. Crises range from losmga _f
, . REFERENCE S - job. to vmtmg in- laws) R T

A o | . 6. Do parents indicate that, most of the 2t
1 Child Welfare League of America, “pm«im | ume. thcy enjoy the chxld 8 pmscnceP
SRR Services and the Court:”’ In Standards for Child
;v Protective Services. NCW York: Thc 14“8‘“0» Many. othcr factors, of course, may affect thc

- \ 1’73 tp. ‘6*)_ — safety of the home. The Nst used here is -

S . . ~ presented to offer an cxample of how the socnal o :}s‘?‘

' , -*'“hty of th. Home o w%kcr mxght Egm to assess home safety

o N : _ ' 4

Lack of homc safety is a ma)or facmr in e
‘ 'dcudmg when to go'to court. Dr, Ray Helfer - REF&EN(?E T

lists:some of the following criteria far assessing » S .

the safety to a child of his/her home} '

I See §enerally as lf Instructional Program on
. 1. Do ‘the parents or caretaker have a C’”‘ Abuse ‘and® Neglect, units | -and 2. - 0=
bpon St ncudes raton.  Copiant €l e i, i
ships with other  people’ (friends Mcdume Michigan State, Umvcrmy. East
nc:ghbors, fam:hes)whocan"ballthem | l-,ansing, Mich. 4 24) _ .
out" in a.crisis?_This is based on the ( .
_premise, that sofTkiy isolated parents

L who do not {eclo®ere is anyone they
R can ask for help are more likely td vent oclnl WOI’ROl’/C"QM Rﬁl;llomhlp
I their frustrations on their children.
~ A good social worker/cllcm relatxonm
in which both can agree on the desired course
of action and proceed. toward a . jointly
“identified goal with willingness and coopera-
tion on both sndes
. - ' The resoluuon of parental,’ child abuse and
$. 15 child- parem role reversal low? Role neglect requires parents to change their
reversal denotes interaction between  behavior toward their chxldren and. to alter
parént ands child in which the child  what are often. deeply rooted attitudes toward
- actually is taking care of the parent’s ' childréaring. If the coopcrauon of parents can
needs rather than the reverse. (Helfer  be obtained without court intervention, and if
says that some role reversal—i.e,, child  the child does not appear be in immediate ‘
taking role of parent and vice versa—  danger by remaining in the home situation, . . -
exists in every home. However, the less  then court action is unnecessary and not
role reversal, the safer the home for the .recommended. However,” court . actioh ™ will
child.) o _ probably be necessary -if the social worker

2. Is the spouse helpful? “If the spouse

appears to be sensitiye to the needs of

‘the other parent and offers help n

- stressful situations, this_increases the

“likelihood that the home will be a safe
place for the child.

o3 4 Is there a "“special” child? ‘The child “determines that the child should be remeoved
: BT SpeC \ ‘from the home situation and voluntary release
S who is the target of the abuse is ()ften~ , R . ,
: _ o of the child by the parents is not possible.
- viewed bx/ parents. as ‘“‘special A _
5 somehow different (in a hegative W‘M Social workers generally agree that it is
Y

in physical appearance, personality,

AR : . - sssible to use the ¢court system to require.
AT etc., than other family members. . B ysie g

o parents to participate in trea Snent programs.
SEC 5. Ate there frequent or ongoing crises Blll there is no consensus on tl advisability of
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* Most social workers feel that court acuon

—yr m

.- feasible. "Then, if auempts at voluntary
- treatmept. fail, court action may become |
* - necessary.! | .

LY

uaing such court acuon (or threats of court'

acqo\/ ) to achieve rehabllmtwe cnd.s

- should- not be . underken. until. all other
- agency alternatives have been tried dr are not

AN

.Should'agency efforts at rehabxluauon fail, it |
may become necessary to ask the court for

assistance in establishing: (1) an alternate
living situation for the child (e.g., foster care,
adoptmn, emancipation) through a cougt

- petition, (2) a court ordered treatment plan,

(3). protective supervision for the child. But any
decision to .request action from the court

should be preceded by a consideration of the
“State’s or agency's ability to provide a better |

altcrnatxvc for the chxld /

Another area that bears mention here is

. institutipnal abuse. 1f the child has suffered
injury due to negligence on- the part of an’
institution (schools, social services, etc.), court.
action may be necessary to require compensa-

tion or treatment for: the injured child.

‘ %FERENCE /
1 Fay, Shnl E., “"I'hé Social Worker's U&of the
Court.” In Child Abuse Intervention and

-

- mane. Assocmuon?gﬂ (p-
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Jurhdlcllon of the Juvonllo COurt

The }UVCN}C courts . of  each Statc have,

]unsdxcuon over persons under the age of 18
years in the followmg cxrcumstance‘s. '

v

AN o
(1) Commlsﬂon of a criminal offense.

(2) Commission of a fMoncriminal act if
> the act endangers the heakh  and
~welfare of the. juvenile or other

. ; !
persons, such acts including: ;
!

/

- L. R !
(a) running away from home, |

| __(b) chronic truancy from schoolh «

and -
\

[

| ’ (c.). incorrigibility.
(%) Dependerice on the State for provision
of health and welfarc scrv1ccs '

(4) Neglect resulung in depnvauon of
health and welfare.

(5) Abuse resulting in injury to the child.

Ihc Jurxsdxcuonal element may altemauvely
be vxewcd as-being of two types

( Jurlsdncuon over ]uvcmles in trouble
because of their actions, and.

junsdncuon over juveniles who may
nieed the aid of the ‘court due .to' the
action or inaction of othcrs

It is the second typt of jurzsdxctxon that is
typically present in child abuse and neglcct
cases.

In order to.treatQr care for a young person, the
juvenile court must first establish the young
person as a ward of the conrt.-Admissions by
the child that he or she is in need of 4 court

; ov_eawsw; OF COURT PROCEDURE.
prior to or during th

'dication hearing! This heating is NECessary so

LY it‘nessef

Y]

. -~
:

'appomted guard(hn, or admxwons by the

parents to the same’effect, are likely to be given -

consideraBle weight by the vourt. Wardship

can, of course, also be established in the
absence of such admissions aftet a hearing- on-

_the facts (thc ad]udxcauon hearing).

annmry hudno or cuﬂody hudng

Before the ddjudl(‘dllon hearmg occurs, _
hearmg is.held for the child who is to’ remnm
in the custody of someone besides a parent
eriod of the adju-

that a judge may decide if the child can remain
in shelter care while the hearing is prepa\red.

The worker.or the district attorney for the State
must present information to establish for the

judge that it is necessary to the child's welfare -
to remain in the custody of the. State, Such
information includes a summary of the facts, .

conditions, or circumstances which led the |
worker to believe that custody outside the
home was and continues to be necessary for the

- child. These circumstances may be that the

child is in ddngcr of further physxcal or

emotional harm or that the parent is unable to -

adequately care for the child.
el

may be called to support the
worker’'s [findings, if the Judge 30 requires or.if -
local practice cxpccts witnesses to be called. At
the end pf the prelintinary or custody hearmg. .

‘the judge will rule where the.child will remain,

Although' what happens in court when a trial ©

begins may laok confusing, the order and

. procedure are generally consistert and Eormal
ized.

p——— .‘ﬁ_',.'.‘_'l_!_ SR S LISV M P Sy

T

g r J’“‘;&T WWW:’MW v crm*w* ;W&’ ?‘C“»* R i Aww”‘%

1

¥
&




S NP

S

2. Cross-examination (by - opposing attor-
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-

The hearmg bcgma when the judge or. r bailiff, “calling” the witness on the uﬁm rai*l”f
. depending onlocal procedure. calls the case - during the crocsvexammmon) | FERE
“ “name and determines that all the. parucs and'
o thedr auorneys are prescm ‘

4 Rectrots cxammauon (a second crosa-
ng\ mues raxsed. in redirect exammauon)

T hc State calls its wamessea alﬁ offers its

~

Y Commuanccs,.xf one of the partles - I
needs more time to prepare the ease.’ hen the State askcd its witness a}l u;

' quesuons, tHen { e attorney- for each other

' 2 Admission of the petitioh, if one Of- the . party (pdrcnts and in some ]unsdlcuona' the
parties decides not to contest the * child) may cross-examine the witness. (Cross-
factfinding but has previously indi-

-

contest the_court’s jurisdiction. . monYy.) .

3.. Miscellancous issues previously raised

that the judge rules onhow, such as the  Leading ‘questions -are permitted. (Leading

adiissibility - of cprtain evidence or qucsuons contam the answer to the question,

availability of witnesses. _ ‘thus rcqumng only a “‘Yes” or “No’ response; .
' they are not usually allowed. durmg direct -

. » - LY . . .
4. Formal court procedures such as court  examination.)
“intake and docket calls. : :

l:xamplc : S
) - | + Q. Is it regular procedure at Family
Formal Tfial or Adjudication % Services"Mrs, Gregorvs 1o, advise
¢ - parents involved in a child abuse
After the pretrial mauers the formal trial or investigation to take a few days to
adjudxcatory heanng begms | collect their thoughts?
What has been described is a formal hearmg A ’

hearing in juvenile court may lack some of the ~l.eading questions are often allowed by the

following procedures due to local practice: + court durmg direct examination where the
‘. . witness is a child needing help in formulating

A, Qucstiqnin’g Witnesses a useful response.
The questioning of each witness follows this

order: In most States, quesnor‘i‘ may be asked on

covered - during - direct -examination. If the
. opposing side wishes to elicit- information on
different subjects, it must call the witness itself,
wt'l its time comes.

1. Direct examination (by attorney -calling
~ the witness to testify).

.

ney).

B | L After rall Cross- _examination is completed then
3. Rebuttal or redirect examination (a  the State may ask rebuttal (some‘umes called
second direct examination by attomev redxrect) quesuom Rebuttal questiots func:

t

&“ . ‘.' : . -

o8

examinatioh s . designed to dxscovcr any
cated 1q the court. that he/she would . umruxhs or- weakneucs in Lhe witness' testi- -

cross-examination only on the same subjects

~‘examination- by opposing attomey on. i

'P"m“ Matm'a . evidence first’ The State questions each of its BT

o ‘¢ | " witnesses on direct examination, These ques-
-l" here may be some Pfﬂ“d! matters to be tions are desxgned to ehcit ali pcrune‘ facm in’ -
o resolvcd such as: ' s ' the witnesy’ knowlcdgc :




. ' L
tion to show, wherevcr possible, “WET the

apparent untruths and weaknesses discovered
on cross-examination ared not damaging to the
State’s case, The scope of the rebuttal is limited
to the subjects dealt with on cross-examina:

tion:
¥ U

After all rebuutal or redirect gxamination is
completed the opposmg counsel may conduct
a ‘recross-examination, asking leading ques-

tions on subjects covered during the redirect or

rebuttal examination. The questioning of the
witness is then c'omplete The judge may

quesu(m the witness at any [lln(‘, mterruptmg_

the questions of the attorneys.

After the State has called its witnesses, then
each other party in the case is given the
opportunity to call witnesses on his or her
behalf. Each of these witnesses is quesuoned in
turn by direct examination, cross-examination,
and rebuttal examination. After edch ‘party has
called all of his/her witnesses, the party rests.
Once a party has rested, he/she will ordinarily
not be permitted to call any other witnesses.

B. Objections "

If one side believes that any question or tactic
by thesxamining attorney is improper, that
side must object. The attorney makes an
objecnon by standmg up and savmg, “1 ob-
Ject,” or “Objaction,” and then stating the
reason for the ojection. Among other
‘thingssthe objection may be to the relevancy

of the information desired or to the forni of

.the question. For example, if a leading ques-
tion has been asked on direct examination,
‘there may be an objection because the form of
. the question 1 wrongfor direct examination.
As noted above, leading
allowed only on cross-

When an objection is
‘rule immediately by sustaining ar overfiling
the objection, or the judgd may ask the
examiner for his or her reasong why the objes:
* tion should be overruled. If fhe judge: over-
rules the objection, the wit

-answer the question becauge the judge dis-

-

xmpropcr under the law.

child w

ssis allowed to ‘con

| agrces with the atmrncy objcctmg or with thc :

reason for the ob)ccucm If the judge sustaing -
the objecuon the witness may notanswer the
quemon because the j
attorney - objecting that the question iy

1

Generally, it is the responsxbxluy of each at-

torney to pomt out to the judgr: the points of
law involved in the issue and in whose favor
the ruling should be, Eventually, the judge
will decide whether or not that question. may

be asked and answered, and the hearing wxll - 8

procced.
b . )

C. Motions

After all sides have résted and no more
witnesses are to be called, there is offportu-
nity for making additional motions and for
discussing unclear matters. At this time, the

defending party may move for a dismissal of .~

some or-all of the petition if he/she believes
that the State has not adequately proved.its
case. Qr a motion may be made for a mistrial
based on some of the judge’s rulings that one

side may feel were completely erroneous. The
“judge will rule on each of these motions.

D. Judge’s Finding of Fact

The next stage is for the ]udge to make his or
her findings of fact. Depending on the com-
plexity of the facts, the judgé may take time to
go over the case and the evidence before
making a decision or may even request pro- -
posed findings of fact from each sidc(Th‘e
judge takes the case “under adyisemept,’

meaning he/she will rule.at a later date. Or

- the judge mgy rule":\?nedlately -
If the ]udge determines that, based on thé

facts presented, no abuse or neglect has oc-

“curred, the ase is over. If the judge deter-
 mines that the child has been abused or neg.

lected, the co sumbs juristiction over the
S declared a ward of the court. The
~will then determine subsequent dis-
posmon of t))e child and family.

[

T L

dge agrees with the



”'—ln sofne Smes diapmincm wm

" of u.few: daya to seversl months while the

_ _socml services agenty investigates the family
- situation and reports back to the court with a
--rwommeﬁdauon as to what ahould he done .

to treat the family and to protect the child. In
“other States, dispositional recommendations

."heartng. and there is nb delay

.
r

.
L}

- +

- _ Dlapooltion

At the dxsposmondl hearing, eacli ahernauvc

* treatinent is presented to the edbdirt. IT the social

- workér and parents agree on appropriate
~treatment, the . judge usually ‘accepts this

recommendation and ordery the treatmentfpy

~_court decree. If the Parties disagree on the best
“treatment program the judge makes the: choice.

he/she considers best for the child. Possnbly all

. altemuuvcs will be rejected il the judge thinks
. that one will. accomplish treatment, for the
family, ‘

B Appoill trom_Ad]udlcatjon

An appeal m.i) be made rom the adjudication
hearing. Where-juvenile courts do not keep a
record of the procéedings, the first appeal is
normally to a State trial court. This appeal is
de novo. In a true de novo hearing, allthe facts,
evidence, and witnesses are presen\ed over
Cagain, much hike o replay, allh(mgh some

States vary {rom lhxs in practice.

I'tre Smu trial court \uli l\(‘(p a record of the
pnxudmgs which will be sent 1o the appetlate
court. - Any disputed [ questions  about the
admissibility ol undcmc in the ]ll\'(‘nll(‘ or
~ family court hearing are uwlwd in the trial
court. :

I the judg( (with a_record of the procteding’

' d\dlldblo) finds abuse or teglect. this decision
may -be appealed directly to a State appellate
court. This appeal is not ordinarily de novo;

that is, appellate court judges will not rehear

the facts, call withesses, or decide if, in their
- opinion; there was abuse o neglect, Appellate
L COUTtS: mvux the record of the pm(eedlng

[ 4

<

ntail adelay

, ~ one of the (ollowmg r
‘are made at the -close; of the adjpdicatory,

sometimes caﬂled the. "pourt transc npt. Aps
~pellate cpurts can reve .Llw trial court. and
temand the case for a ré aring, or they can,
aHum thc tnai murt oy
e
An appgllate ‘court mllzverse 8 mal court for
sons:

Insumcnem evidence was presemcd to’
suppon the ]udge 8 hndmgs in the trial
court, . "

¢

or

! Ah error of procedure or evndence
“occurred  which contributed to. the
decision, and without. the error the
decifion might have been different.
" Howevet, il the trial judge's mistake it
procedure or evidence rulings iade no
difference in the outcome, then the -
decision will not be reversed ot that
- grouid because the appe!late court can

to the

hnd that an ennr :s “harnless™
~ v (d\t‘ . '-'
' S ' _
8. There wdk .an error 1 fairness or-

treatment of parties lhat was prejudi-
cial or of such a nature that the basis of
she decision is questioned, Reversals in -
this area may be for unconsgitutional
» discrimination or becausegthe judge
ook a partisan rather thanw a neutral
role in the proctedings. '

or

4 There was an error as to the law to be
applied. either in its ln!(‘!pt(‘tdll()h or
(()nsnmlmndlm

' A
JDuring the appeal. lh(‘ child may be pla(ed
~;(emp<)mnl) outside the home, or other interim
anangcm(ms may be made

i the app(lldu- éourt wvgnes the wial court,
the decision of the wrial court is invalid and @
new hearing mwst be hc!(l The disposition or
treatment plan is alavalid. The family must
be returned o its stap before the lirst hearing
l)vgdn until a n(\x }mring and disposition gre
held, ™ : _ - S




l{ &he uppdlm ceun u(fmm thetrial- Jugge 5 -
- “decision; then the appellate court approves of

. the judge’s decision and procedum However, ‘-by .State -appellate courts, In some. States, -

e ‘the party appealing the case may appeal the appeal ¥ direct from the juvemle court to the %

_ f-cam are aecep&ed for revaew by S&ate\-;_--;;
A upwme ‘Courts once they have been reviewed

uppe!late court decmon m xhe Suprcme (.ourt State.: Sllpreme _____ C.o url with“ m lmervenmg.‘ L

of the Suawe uppeilatc Tourts.

v -
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ELEMENTS OF THE ADJUDICATIVE AND Dl
T T TAGES IN |

-\

‘Juvenile Procedure—General -
. Characteristics * |

Juvenile court proceedings for child ébpsé or -

neglect vary throughout the United States. The

"State ‘courts, guided by recent U.S. Supreme

Court decisions, have adopted fairly uniform
ploceedings for delinquency hearings, but the
content and procedufe of child abuse and
neglec_hearings remain relatively unsettled.

' While procedural requirements and rights of

the various pfties differ from State to State,

~ procedural requirements are defined by the

U.S. Supreme Court. :

In general, juvenile court proceedings are.
bifurcated, meaning they involve (1) adjudica-

tion and (2) disposition. These two stages can
be likened to the crimifal trial process in
which the first stage of the ‘proceeding, the
adjudicatory stagh, 1s the counterpart ‘of the

criminal trial itself. ‘The purpost of this stage

is factfinding. ‘The second stage of juvenile
dispositiont can be likened to the sentencing
stagé of a cyiminal trial, except that the focus is
on a disposition which will best further the

 welfare of the child..

The two stages of juvenile proceedings can also

be described in the following manner: .fa_clfi'ndi '

ing, followed by remedial action; or jurisdic
tional hearing (to establish if the court has

. power 10 act) followed by disposition.: Each

stage has its own procedural aspects, consistent
with its purpose. ' '

Adnumggﬂ'v. Stage

4
Notice

Parents have a due process right to notice and

an opporm'h_ily to ‘he heard in any proceeding

-

. T

-

v

OSITIONAL
COURT | |

e

involving parental rights. NBtice requires
being informed that a hearing is to take place,
“the time it will be held, and the proposed =
_subject matter. For gxample, both parents have i

a right to notice of a juvenile court hearing
concerning the pending adoption of their
child.! Even where the parents are not married,

father has a substantial interest at stake and

 that his child may not be declared dependént

without a due process hearing.?

REFERENCES

b Armstrong v. Manzo, 380 U.S. 545 (1965).
9 Stanley v..Illinois. 405 U.S, 645 (1972).

" Additional Reading

 the U.S. Supreme Court has found that the

Levine, Richard S.,®'Caveat Parens: A De-

mystification of the Child Protection System,”
Vol. 85, Univerdity of Pittsburg Law Review,
p. (85 U. Put. L. Rev. 1 (1978)) is a pro-
vocative analysis of children’s services pro-
‘cedures, and personnel and parental rights.

»

Right to counsel

The right to counsel in juvengle proceedingé_
varies on’ a State-to-State hg8is. When the

. Ve Ty s i . ’
outcome ;of an adjudicatory . delinquency

hearing: may he confinement of the juvenile,
counsel is mandatogyl Some States gfant a
general statt\tory,ﬂ%

indicating the types okproceedings the statute

includes.2 Whether orgaot the right applies to_
~ pther than adjudicatory delinquency hearings
remainse uncledr under”suchy statutes. -

-

o 33
42

to counsel without



s Some States specifically provide that the child 4 Ny, Fam. Ci. Act §8 961, 2627(1975) - 7
has a 'mght_ to be represented by counsel in 5 See Chambers v. Disirict. Court of Dubuque
dependency or neglect proceedings.? Other County, 261 Towa 81, 152 N.W.2d 18<1967>. -

Jurisdictions provide that In dependency or > 6 See "A Recommendation. For Coust-Appointed - S

e neglect pyocecdl:ngs. the parent is entitl.ed_'-t_p_ ~ Counsel in Child Abuse Proceedifigs,” 46 Ajss, -
. caunsel; including appointed counsel if the )7 10721978 “Nexlected Children and Their -
R ' parent is-indigent. .. . - Parents in Indiana,” 7 Ind, 1. Rev. 1048 (1974);
: : ‘ “D.cpem%gncy Hearings; What Rights for the |
Several courts have recently held that right to ::‘:“m:;; ?h(é‘ﬁiﬁ-ﬁéﬁg:%?ug }& P‘i;’f;f; S
counsel in abuse and neglect proceedings s Neglected?” 4 Col. J. of Law and Soc. Problems
required by due proce'ssland equal protection 230 (1968). _ S R -,
provisions of the Constitution.? © 7 See Myygr v. Nebraska, 263 U.S. 390 (1928);

. ' Ski ) ‘ 1.8, ' I
In short, no consensus has been reached about }f,'é'.f;m, gf-ﬁ"{'f’gmsgs'%gﬁ)s » Q 942)_ Mav;
either the parent's or the child’s right to - BSOS S
counse! ifi dependency or neglect hearings, S
although the trend is to guarantee it. Support Right to a Jury
+ for the right of parents to ¢counsel comes from SR ' - -
the U.S. Supreme Court cases which held that A jury trial is not constitutionally required in o
»  parental _rights__a&_ fundamental and essential,”  _ juvenile court.! Howcvcr;'a'_Sta'l’,' by law, may '
and that due process requires a right to coulfsel &providc jury trials in juvenile hearings. A
when fundamental righls/ may be violatéd. number of States do require them, either by ‘
' . ’ . ~ statute or by judicial deciston, usually upon-
Parents may retain counsel on their own to request of a party.? & . ' -
represent them. However, if parents do not ' '
retain their own' counsel, the court is not - _ o
required to appoint or provide counsel for - REFERENCES .

-~ e e
g e

-

them from court funds unless this is required ' ‘ o
by State statute. Parents imay always retain I McKewer v. Pennsylvania, 403. U.S. 528 (1971).
counsel for the child, but the court is required 2 See Colo. Rev. Stat. Ann. §19-1-106(4) (1975
to appoint counsel only in those cases-that the Supp.); Okla. Stat. Ann. tit. 10 §1110 (Supp.
State codes list. ' 19'54); R.EL.R. v. State, 487 P.2d 27 (Alaska 195)1;;

Peyton v. Nord, 78 NN\M. 717, 487 P.2d 716 ¢1968).

The U.S. Constitution requires counsel in all

" juvenile delinquency adjudication. Often a | - ' ’
(‘om;iwf IF appoint a guardian ad litem for the CO"T”HO" and cm".n”__”m“o'?

) ’ . [N

To d4 the U.S. Supreme Coug} has not held

that a juvenile, who is the suflject of abuse
and/or neglect hearings, has a ght under the .

sixth amendment to confrof and cross-

- examine witnesses. The States, By statute or by

court decision, may grant this right in such

earings.' In cases wherg commitment to a

secure juvenile institution is possible, the State

is required to provide for cross-examination

/ and confrontation of witnesses.2 :

child this is a person who s appeointed o
reprepent. the child in particular litigation
rather  than the guardian of the person.
Guardians at law (ad litem) protect the legal
‘rights of the child, whereas guardians of the
person protect the physical and _emotional
‘well-being of the.child. Guardians ad litem are
_usually lawyers appointed by the court when
¢ the best interest of the child requires it,

"\~ REFERENCES

’

L In re Gawlt. 387 U.S. 1 (1967).

2 Sec 111 Ann, Stat. Ch. 87 §701-201) (1976 fupp. ) _
W. Va,. Code Ann. §49-5-10 (1976).  © 1 E.g., In re Baum, 8 Wash, App. 387, 506 P.2d 328

3 See Colo. Rev. Stat. Ann. §19-1-106(1) (1978); Ga, (1978): Ran. Stat. Ann. 38-818 (1973).
Code Ann. §824A-2001(a) (Supp. 1975). : 2 Inre Gault, 387 U.S. 1 (1967)."

«

- REFERENCES o

-
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Judge disquelification .

J

T

A jmﬁé- may Bcdis’qualil'i‘ed. from presiding in-
_# juvenile dependency or neglect hearing, Such
disqualification is usuatly because of personal.

bias. Prior exposure to the case is not a basis for
disqualification.! '

. United States’ courts is “beyo

4-‘h¢~<§\ighesi- standar.d‘. of :}K’!f required n

doubt.,”” This is the stan

‘proceedings that could result in incarceration,

‘The intermediate: standard: of proof is that of

“clear and cdnvincing evidence,” and the least
strict. standard is ‘‘preponderance of the

d a reasonable
| 3 d in criminal -
proceedings and in all juvenile delinquency °

Most States provide that juvenile cou’i*t‘;ju_d?q . evidence."”
may disqualified in accordance with the L o0 :
. rules fdx other civil cases in the jurisdiction.®  The beyond the reasonable doubt test requires
.- Thus; a judge may be disqualified for financial ‘that the evidence point to one conclusion; it
interest in a case, bias against a party in the . leaves no reasonable doubt about that conchu-
case, a bias for a party in the case, or blood sion in order to be followed. The clear and
relationship to a party in the case. convincing test requires that the evidence
: _ S . “clearly point to one conclusion in order to be
1In civil cases, it is not always necessary to use followed. And the preponderance test means
disqualification to bring about a change of that, after” all the evidence is weighed, the -
judges. Here, the parties can ask for a change  outcame’ will be in favor of the side which has
in venue, so that the hearing is moved to  presented the most convincing evidence.
another location.” . o ‘ :
e ' C{“ Some States provide that in dependency and
Changes in venue are allowed where prejudice neglect hearings, the siandard of proof is “clear
is present in the local area or where the case  and convincing evidence” -{the intermediate
was originally broughtfMn the wrong f()rlxwdahd of proof).! Other States. pequire only.
~i.e., the wrong county. Changes in venue : the “preponderance” test, which is also thé

sometimes permitted in juvenile cases,’ but at
least one State court has found no statutory or
constitutional right to' such a change in
juvenile cases.* o ‘

L4

REFERENCES

| In re 4. 65 Misc.2d 1034, 319 N.Y.S.2d 691
C (1971, _

9 See State ex rel RALW. v. Billings, 451 S W.2d

" 125 (Mo. 1970); Frazier v. Stanley, 88 NM 719, 497
P.2d 280 (1972); McDanielv. McDaniel, 64 Wash,
2d 278, 391 P.2d 191 (1964). '

v, '
3 See State ex rel R, v. Billings, 451 S.W.2d

125 (1970); State i+ L.ake Juvenile Court, 248 Ind.
824, 228 N.F.2d 16 (1967

4 In ye Fletcher, 251 Md 520, 248 A.2d 364 (1968)..

Standard of proof

As a general rule, the standard of proof
required in depengency or neglect cases is
either “‘clear and copvincing evidence”-or the
less stricy “‘prepornfierance of the evidence”
stattdard.

test normally applied in civil proceedings. The
U.S. Supreme Cqurt has held that proof
beyond a reasongble doubt is required in

juvenile delinquency hearings, but it left open’

the standards to be used in other types of cases.’
Lt . \ -
STANDARDS OF PROOF

Standard of | Delinqusnay | Dependency | Adutt | c::l
proof hearing or neglect odmlnaj
yord a . _
reasonable X X
ldoubt {most

rpfdof required)

Ciear and con-

vincing {inter- X
. iate proof : {some
v [réQuired) States}
Prapondersnce | - X
(least proot {sofne X
required) Stetes)
REFERENCES

| See Ga Code Ane.” §24A-2201() (Supp. 1975);
N.M. Stat- Ann. 813-11-28(F) (1976 replacement

3
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" reHen

*# citng In re Winship, he

sible” in civil cusess?

the socnal

R __.:';\\.-.:n,.w._fg.‘. BN BEE DAL fa

bl Fadde
. T B LW
AN T T e R

yolmr\c In re 2., 190 N.W. 2d27 (‘N D97 In
owa 190 N.w.2d !
' Sogo 82 Wuh 2t 736, 518 P.2d 881 (1879).

E -‘".5 2 See.$.D. Compiled Laws Ann.§26-8-22:10 (Su %p

~1978); Wyo. Stat. Ann. §14-1

26 (Su _
“Evans v, Moore, 4TS W.ad 5‘{()& pgw J) ,
1971) In reRK SICOIO App 505?2 §)7.

(1972).

3 In re Wunth, 897 U.S. 858 (1970). Alsager v,
 District Court, 406 F, ‘;u,: IO (8.D. Ia. 1975
(Pthax the clear an
convmcmg test is required in cases: tcrminaun?
unml rights. See also Matter of Robert'P
|. App. 2d 310, 132 Cal. Rptr. 5 (1976) holding

that the clear and convincing test is requiredin a’

dependency hgarm Contra: is In re J.R., 87
Mnsc 2d, 900 .Y.S. 2nd 774 (1976) uphold-
ing the constitutionality of the prepoh erance
test jn a Chlld abusc case. .

Rum of ovldoncd .
. . b

No consistent. rules are followed . by all the
States for admissibility of evidence in juvenile
court proceedings. Rules differ jrom State to

State, but, within a particular State, the rules _

are the same for every )uvemle court,

_ Statutory rules.—A few States have statutes '

that prescribe evidentiary standards.. Some
statutes provide that evidence must be com-

petent, relevant, and material.! In California,

evidence, in order to be admissible in a juvenile
negleu proceeding, mu legally admis-

Minons distinguishes
between delinqgancy proceedings'and proceed-
mgs mvolvm(‘eglect or dependency, re-
quiring that the rules of evidence for criminal
cases apply to the delinquency, while depend-
ency hearmgs follow rules of ewdenw for cml

- cases,’

Court rulcs -4Mk)st courts hold that the usual

~rules .of evidence for civil proceedings (in-
" cluding the exclusion of hearsay) apply 0
_juvenile court hearings.* In the past, however, -
a few courts have held that juvenile court

heuarings dre so special in nature that the usual
rules of evidence do nof dpply

Social study . repom —Courts age in almost

unanimous agreement that at'least one type of
~ material is not admissible.in the adjudicatory
~ stage of a bifurcated juvenile court ptoceeding:
intended foy

study or report

‘
LI

1972:, In re‘

y I

dawmal use:- Suchrepom mu:llymnmn“t--e\
4 Iarge dmount of hearsay. Appellate courts, -
reports by a judge .
ecta thé.,.__
’Mﬂ’e-:” B
~courts' which' have ufed such reports at that o

. finding that the use ol th
“at" the ‘adjudicatory stage ivectly
fairness of the hearing, have
stage.d ©

REFERBNCES
b Eg., N}

2 Cahforma Welfare .and lmmuuom Codc, 5703 |

(1972),
§ . Ann, th Ch. ‘37 §7046 l972)

(1 54)

5 Eg., In .molmcs 579 Pu. 599, IO&A?\d 528 -

(1954)

gd InreR., l(dl 3d 855, 88 Cal. Rpur. 67! 464_

127 (1970). ©

Discovery

Discovery is the system of pmlmal procedurcs
nvolved in a court

that enables the parties i

proceeding to ‘“‘discover” the positions taken

by the other parties and the facts which those -

parties believe support their positions. The
‘methods used in dxscovery include interroga-

tories (writteri questions to be answered by the
.party tg which they are submmcd) physical

examinations of gvidence’ and persons, oral
depositions (statements taken under oath), the
surrendering of copies of documents, and
R'quests for admnss:on

No consistent rule has been developcd to cover

the uWry in child ncglea/dcpend
" ency ings kers should check thh o
enile court concernmg, Co

the attorneys at the j
the rules for the local jumdicuon

7
Dloposmonal 8hgo

Introdueion -

The dlsposmonal stage of the b'furfamj"“" B

Juvemle court: proceeding takes place after

1

Stat. Ann, §18-14-28 (E)-(F) (1976.'.-'
27placc nt volume); Wyo Sm Ann 514-115 S
(Supp. 1975). '

4‘ ;}‘wj @\*{&w‘x\wﬁ; §%
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adjudication. Al the dispositional hearing, the

)uvemle court deterinines the steps to be taken
in the child’'s best mtcrcst

A subsi&nlml n'umber’ of States requiré, by
statutemd - scparate'dxsposmonal hearing.! In.

other. States, dis ion immediately follows
adjudication. This §§ a matter of local custom,
and the worker sh uld mquxre about this
procedure.

The LS. Supreme Gourt‘ has - specifically .

refrained from commenting on the elements
NECessary
dispositional stage of juvenile proceedings.
However, the Court commented that the
dispositiongl stage of juvenile pnmdmgs

- poses unique legal pmblﬂm 2

REFERENCES

1 E (ya Code Ann. §24A. 2201( {(Qupp
‘ 9%5 I Stat. Ann. ch.- 87 §70'5 ] ( 972)

2 In re Gault, 387 U.S. | (1967).

)

Right to counsel

The right to counsel at this stage of'the
proceeding is governed by the individual
State’s rules regarding counsel at the adjudica-

tory stage. Where counsel 1s provided at the -

first stage, the right is usually extended.to the
dispositional stage.! :

REFERENCE

I See S.D. (,(Smp Laws Ann. §26-8-22. ) (1975
Supp.); U tah Code Ann, §55-10- 96 (1974 l(pld(t
meng volunfl 11 Ann. Stat. Ch. 87 870L20(1
(1975 Supp.h; W. Va. Code Ann. §49-5-l0(l976).

to ensure  due -process at the

Gcnemlly speakmg. at thé dl
of a. juvenile proceeding, evidence may be .
considered that could-not properly- beadmmed- :

~

JAngs,”

ositional stage
at the adjudicatory stage. The most lmportam

evidence of this type is the protecllve service
workcr s socml report. :

The social . report must Lc accurate and

complete; otherwise, any disposition based on
it is open to legal challenge.! Such repqrts

‘contain hcarsay and information that can be -
crucial in dccxdmg propcr rcmcdxal dispo-
‘sition,

Must dispositional evidence be made availablé

to the parties? 'According to prevailing prac-
tice, a party in a juvenile court pr

he or she may lmclhgemly'(r()s%-exammc it at
trial.? :

REFERENCES

| In.re Smuth, 2l App. Div 2d. 787, 249 N.Y.S. 2(!
1016 (1964).

2 See State v. Lance, 28 U mh 2d 407, 464 P 2d 395.
(1979).

Additional Reading

Note, ."Dismvm‘y Rights in Juvenile Proceed-
27 University of San Francisco Law
Review 338 (Fall 1973).

{ . . . .
Note, “Toward a Code of Discovery in Juvenile
Delinquency Proceedings,” 50 Indiana lLaw

Journal 808 (Summer 1975). C .
{0 | | ¥

ing.
should be given access to the evidence so that

o
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Kinds of wm‘.....

ln general thncsses ¢an be divided into two
major classcs .

1. Lay witnesses.
Cy 2, Expert wimesses

: * Lay witnesses do not have any specuhced
P l\nowlcdgc or skill in a subject, whereas expert
' witnesses, because of their lrdmmg or ex-
perience, are i called upon to give testimony
about’ aspects of a case ‘that lie within their
fields of expertise,

*  The same peison may be a lay witness in some
.~ contexts and an expert in another. The basic
“difference bhetween the two major classes . of

w:mcsses is ‘whether or not they can give their .

opinions and inferences as testimony at trial.

Persons who tesnfy 4 a court hedrmg or trial
are  generally * required (o tht‘ firsthand
knowledge of the facts about which they are
testifying. " Testimony thust be based on
knowledge drawn from direct sensory percep-

tmnsmwha( the witness actually sdw\‘P rd,

observations. However, due to the special

ahility of expert witnesses to aid the court, this

rule does not apply. P
Experts are called as. witnesses precisely
because, ‘in their particular arcas of expertise,

o they can reach conchusions beyond the skill of

K ~ judge or jury. Therefore, expert withesses are

i allowed go state their opinions ummferenc.es
in their areas of expertise while witnesses
are not, - \

‘ ~ Addivonal Reading @\ ;

Bernstein, “The Social Worker as a Courtroom
Witniess,” 56 Soeial Casework 521 (Nov. 1975).

N
|

. . . . s
N

.~ AT TRIAL—WITNESSES

*the parent's

4 Ordinarily a witness s prohlbne@\d “;
_ tesuiymg about anything other than pe 8

' reputalmn of a person in a civil hearmg are

.\*-_

Gair, "Selecting and Preparing Exper.t Wnt-
nesses,” 2 Am, .-y Trials 585, _

ruumohyo!lnym |

Lay witnesses may not testify about inferences

. or conclusions they have drawn from the facts

observed, no matter -how obvious the conclu-
sions may seem to be. If it is truly an
inescapable conclusion, the jury will reach it.’
The theory behind this rule is that it is the’
function and sole province of the trier of fact to
“draw conclusions from the facts presented
dunng the hearing. _ .

5.

In practice,  the difference between oburved
facts and inferences from observations sgay be
slight, and many statements are admittesd that
arguably might be considered lay opinions.
For example,  testimony . that the parent
dellbemtely interfered with the socxal worker's
investigation can b(‘ mmldcml an opmlon

Iesumony such as, "Ihe parent was unco-

operative™ ‘would be subject to objection in

many courts. However, testimony déscribing
uncooperative  behavior may

as strongly the same conclusion
without being. wbje(t to ()bj(‘(‘ll()n by the
opposing Sldt' '

Some courts permit lay withesses to (csu[y W a
conclusion such ay “uncooperativeness™ after =
having stated the facts relied upon 11t is safest oy
to describé the facts. in detall - -

(-

REFEREN(JE

. \1(( umutk ut 25, 26.

C‘hom:tor wmnnn | R _}
-Subjen to some exa‘puom tht‘ character ;md

.
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A

‘;.'-';oomidmd imlmm mcj* ACCERIATY EViT
. - dence. Churactar. andupp g
- usunlly not udmiuible‘ ‘Hoye
. .character of a
such’ cvndencc i 1

n, therefore; are:

nioanl

o ~""ln 'y dcpendcncy hearing. if the fimen of 2

child's home is related directly to the character

of the parents, evidence to show character,
.ood or b‘d is relevnm and admi;aible'

" ‘The sual - method o{ showmg good or bad
-chaé:ter in either a civil or a criminal hearing

timony about the person's reputation.
Reputation is the generally-accepted view of a
penon by hu/her own community

question is’ not generally admissible for the

‘purpose-of showing general character. This js
because un examingtion of specific acts may be
~unfair or may. tend to raise irrelevant issues.}

The modern  trend, however, is to allow

evidence of spec:hc acts 1o prove character.

when it is an -essential elcmem of a claim,

S charge, or defense.t

‘A witness who is called for the purpou of

giving reputation testimony will gdherally be
asﬁed to testify dbOLll the following:

. C haracwr wnnew. own qualifications,
2 Association with the party
E) l\nowledge of the party S reputatmn

' ic witness” own qualifications are given o

help the jury judge the rellabllny of the
tesnmony, and his or her association with the

" party is described to show that the witness is in
~ a position to kitow. the party's réputation in the

mmmumty Finally, the attorney asks ques-

b tions to show that the witness has heard the
reputauon of the party discussed by member; ,

of the community.

(,ommumty ordinarily vefers to a persons

“home neighborhood. However, in'some e States,

coworkers, ‘relatives, old school [riends, and-.
others who live in different neighborhoods
may be included.

, where the
¢ i__n -the case,

. or experience allows
inferences or conclusions for the judge that the o

- the social worker cam

T Thes bmc qun
testixmny ia e!ici nw’

Q Do vou ﬁnow the repuution ot
. in_the community?

Q What h thagrepuudon?

"—ir,

| nmnnczs . _
1 Thai "nu Bowi, 71 US. (4 Wall 483 1868).
2 Thompson . Bowir, 71 US. (4 Wall) 468 (1808); .

. McCormick at 448,

s Witson v, Wilson, 158 Mont. 811, T
(1984). Character held admissible as evidence. in s

child custody préceedings. .

: 4 Rachmondv City ofNorwcch NCom\ 582. llb,_ '

. Rumon are not admmible testimbny. nor is ' :
 personal opinion about a party. Evidence of

" apecilic acty by a person whose character is in

1 (1921)

v. United Statws, 385 U.S. 469 (19(8)

- 6 Federal Rults of Ewdamcg 408(b).

7 Ho?ig’d Stdtes v. White, 225 F. Supp 514(D‘DC
.
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An expert witriess is any person who possesses -

skill or:learning in a particular field that - S

exceeds the skill of the ordinary person. The
expert's higher level of qﬁecmlizcd knowledge
expert  to draw

judge could not draw alone. :

As with any other evndence, the judgc wcigha
“the expért’s testimony and can disregard it
-except where a statute ‘requires th;)udge to use

the expert's Nestimony. For éxample, in
(Zalifornia.“j;ex%tesumony that a person is
not the father a certain child s made
.conclusive by statute.! ' -

K
An expert s opinion can be challcngcd by the
opposm)z attorney;? -

The expert assists'the lawyer in preparauon or.

settlement of a case before trial.! The lawyer is
no{ as knowledgeable as the social worker
_about social work aspects of a ‘case or as
familiar with the facts §f the case. Therefore,
assist the lawyer by

L 4
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pointing out significan(" issues,” uienuiym?
treatment programs, and outlining the facts
- the case,

The worker’s status as an “expm witness” in
~ the field of social services may increase the
ability of the worker to persuade persons to
reach agreements without involving extended
court hearings.* ‘This role of the social worker
is more common where the investigating
worker is also the worker who is present at the
court hearing.

REFERENCES

I McCoid, "Opinion £ vadencc iﬂld Expert Witnes-
sey.” 2 U.C.L.A. L. Rev. 356, 366 (1955).

2 Sngth v. Hobart Mfg. Co., 185 F. Supp. 751 (E.D.
Pa.. 1960). '

¥ Gair, Sclﬂlmg and Prep drmg l'xpm Wnnes
ses,” @ Am. Jur. Trigls 585.

“I'he Social Worker as a Courtroom
56 Social Casework 521, 528 (Nov,

4 Bernstein,
Witness,”
1975).

Who can be an oxporf whness?

Any’ person can Be an expert if he or she
p(m( sses a sufficiently high level of expemsc
in a field so that the judge feels this person’s
informed opinions will aid in arriving at the
right decision. While some people are well-
recognized as experts in their field, an expert
witiiess need not be world-renowned or the
author of a texthook. The witness may have
gained his/her superior knowledge from
practical experience, formal education, or a
mmbmauon ‘of bhoth.!
- ' i .

The expert need not be the“best’ expert on the
subjou nor is it required that the eXpert’s
views reflect only thosé that are well-settled in

the field.? If the witness |s_quahhed but -

belongs 10 a controversial school of profes-
sional thought, he/she may qualify to express
. pmfessmnal opinions.
~mine to what extent those opinions are to be
»"zolu\d upodn in reachmg a deusion

in addition_m experts_called by parties, the
court itsell may appoint an-expert witness.

The judge will deter-

Such a-witness has to be qualified but ismot

associated with either tidc to the litigation.

~ While being appoimed. by the ‘court may
increase the expert's prestige in the jury's eyes -

(if there is a jury), the court's expert may be

- cross-examined by both partiec v .

All.experts are required to testify that. in their
opinion, a “reasonable degree of certainty”
exists. The judge decides what the reasonable
degree of mrmm(y will be for the pamcular
case.

REFERENCES

! McCornmick. at 30.

2 People v, Williams, 6 N.Y. 2 18, 159 N.E.2d 549,
187'N.Y.5.2d 750 (1989). Cert. denied 361 U5

Subject matter for oprh testimony .-

The expert may offer 'bpiniohs' in the area of
his/her. expertise only. Outside the expert’s

%pemahy. he/she is on the same fooung asalay

witness.

Subject matter so intimately bound up in a -

science,, profession, business, or occupation

that it is beyond the knowlcdgv: of the avefage
lay person is the province of the expert’

witness.! If the subject is one where an expert is
needed to investigate facts hut where an
ordinary person can reach an independeit
conclusion once the facts are made known, the
expert will not be allowed to draw inferences
for the judge? For examplc, only specully
trained professionals can interpret X-ray films;

they can point out abnormalities and give an

qpinion as ta what sort of force produced them.

~Whether or not the force used constitutes abuse
is a mattet for the trier of fact and nota sub)cct’_v

for proper expert testimony. . -

l:.xpert
when the evaluation and undcrstandmg of
scientific fucts depend on specialized trgining.
Here; the expert™ opinion is required, since an

Brdinary person cannot draw accurate infer-

- ENces,

49

testimony is most commonly uaed



| A lfew courts will ad

“the sat&sfacyft\

- Soclal sciences as well as nawral and physical
s sciences are susce;

ble 1o expert evidence. For
example, & social ‘'worker with sufficlent

" experience in the field of psychology and

sociotogy was permitted-to testify as an expert

- witness about her opinions and recommenda-

tions for disposition in a neglect case. Her
qualification as an expert was based on her

" lengthy experience in preparing court reports

regarding investigations of family life and

_environmem )

expert temmony on
subjects- of which ord nary -persons have an
understanding. The standard for admission in
these rare cuses depends on how useful the
expert’s. opinion will be in clarifying the
judge’s basic undeanding.*

A witness may not give opinion cvxdcnce as an
expert if the judge believes that the state of
learning in the field “does not permit a

_reasonable opinion to be asserted even by an

expert,””* For example, a qualified expert may

- be prevented from giving an opinion on the

presence or absence of emotional neglect, if the
judge believes that no one can properly define

~and identify a case ol.emoti(_mal neglect.

Y  REFERENCES

1 McCormick at 29.

2 Van Voorhis, "Expert Opinion Evidence,” 18
N.Y.L.F. 651, 655 (1968).

8 Moss v. Moss, 135 Ga. App. 401 218.5.E.24 93, 96

(1973),

"4 Cleary and Strong, Kuvidence: Cases, Matmals

Problems (2d ed. 1975). \Jote at 47!
! Mc(‘.'c_)rmzck at 31,

. 'mun Ih qmllfylny as onoxpm witness

A-proper foundation must be'pmemed before

an expert can gnve an oplmon The person
offering the expert's testimony must prove to
of the court that:

(1) The subject matter is an area where
the judge or jury will require expert

assistance, and

N

(@) I‘hat this pamcular person--is suffis

- ciently qualified to prov;dc assis-
ance.! .

The person oﬁmng the e)_tpcn s texumony 18

called “the proponent.’

1. Formal introduction of subject matter.
The subject matier about which the cxpen will
teatify must have been formally introduced into

_evidence, and all underlying facts necessary for N

the expert to draw an opinion must be in

evidence, Theihsx providc 2 backgmund for _
i ‘

the expert’s ‘tes

It the expert is someone with hmhand.l'
kngwledge, such as the investigating case-
‘qé‘z:er, he/ghe can often testify to enough facts

introduce the subject matter and to allow the

judge to determine if #n expert opinion is-

necessary. If the expert has no firsthand
“knowledge, the’ background facts are placcd in
cvndcncc by other witnesses.

prer( u'sumony may be excluded as specula-
tion if, because of insufficient evidence, the
judge or jury is unable fo test the expert’s

credibility.? Sometimes it may be absolutely
necessary for the expert to testify before all the”

foundation facts are in evidence. For example,
this may be necessary in a lengthy trial where
withesses live out of town and cannot be at te
hearing at the most appropriate time. In such a
case, the party wishing to have the expert
testify should present to  the ]udgc the
followfng information: (1) What the missing
facts are; (2) How they will be supplied; and (8)
Why the expert must testify before these facts
are proven, The party should thert request the
“court to allow the expert 16 testify. The judge

may admit the expert testimony. subject to a’

-stipulation that the testiony will be struck

from the record and will not be (()mldewd in-

arriving at 4 decision if the missing facts are

not proven later.

2, Proving thc' expert's ' ulificaﬁdn‘s

Once the subject matter foundatmn is properly

. presented, the expert's q}l\mlxhc ations must be
shown. The expert vouches for him or herself

by stating his/her crcd/emals

4]
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“The proponent will question the witness so as

to elicit the credentials as responses to general
questions. Credentials may include. cxperxcnce.
areds of specidlty, relationship of the expert's
specialty o the subject matter, degrees the
expert has earned, contributions’ to profes-
siapal pubhcauom. and membcrshlp in pro-
fessional societies.

The opposing, sndc then has the right to
quesyon the expert on his/her qualifications.
The' opponent may stighlate as to these

« quahhcanom to avoid overimpressing the jury
“with a long list of honors. A well-recognized

figure might not be challenged. However, @
less recognized expert should anticipate chal
lenges to credentials and should be prepared to
overcome any doubts the objector mxght raise
in the )udge s mind.

"The judge has wide discretion in accepting or

rejecting testimony from a particular expert,
and rejection of expert testimony or failure to

give weight to it will rarely be grounds for a -

successful appeals

REFERENCES

1 Smith v. Hobart Mfg. &0.. 185 F. Supp. 751 (E.D.
Pa., 1960). .

2 T'an Voorhis, supra. at 651, 657.
% Annot. 166 A.1.R. 1()Q7 (1947).

Eliciting expert testimony

After the judge detetmines that the expert’s
oplmons are admissible, the attorney offering

the testimony questions the expert. First, the -

proponent must show that the expert is
familiar with the facts—by having been present
in the courtroom when evidence was presented,

by firsthand knowledgex or by reading perti- -

nent records and files.

Where the expert has firsthand knowledge,

some courts require the expert to state the facts
used in arrivi‘ng'at"lhe conclusidns, Some
courts permit inference in testimony without

the withess stating the underlymg facts t

Where the expert hds n_o firsthand knowl(.'_dge
and has -made no independent investigation,

2 Rabata v. Dohner,

'quesnomng is " the form of hypothetical

questions.” A hypotheucal question states the

- important facts in evidence and asks the expert

to assume-the truth of those facts; for instance,

~ a diagnosis, prognosis for recovery, or other
professional conclusion, In form, it looks like -

this: Assummg facts A, B, and C to be true,

-what is your é€xpeft opitdion on Y? The

quéstion must rely on facts or inferences
supportcd by some cvndence Many hypotheti-
cal questions are intricate statements several
pages long Many Statés pcrmxt simpler forms
of quesuons 2

Under the more liberal rules, the expert is not

presented with a lengthy list of all facts of the

case. Rather, the expert is questioned briefly
about general familiarity with the facts and
then asked for conclusi'ons. |

It is the qpponems respomnbnlny tO Tross:
examine the expert about premises and facts
relted wpon and to bring out any inconsisten-
cies, uporthodox theories, or incomplete
considerations. The opponent may ask the
expert for an opinion based
opponent’s version of the facts in the case. But
whether or not the hy;mtheutal question form
is used, the cross-examining lawyer will
question the expert about his/her conclusions.

Expert testimony can be contradicted by the
testimony of “other experts who arrive” at
different conclusions from the same set of facts.

‘T'he trier of fact then must decide which expert«

is more ¢ lt‘(hbl(’

While an expert may be subpoenaed o tesufy,
the expert cannot be compelled. to glv an
expert ()pmlon 3

)

REFERENCES

I McCormick at 81, 32,

15 Wis. 2d FHEL 172 Now.2d
409, 118(!%()) McCormick at 36-41. T'he Rabata

~case notes, in rejecting the requirement that a
question be stated in hypothetical toring that

- Caltfornia, New Jersey, 5«“ York. and vgrious
other States, and the Federal Rules of Evidence,
had ahready taken the same step.

3 Pan Poorhus, supra. at 651, 658,

i
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: ‘;and .tralmng. can t_e_mfy A An expm wxmm

1o grest weight in the decisionmaking proc-

1" the conclusions to be drawn from investigative
| facts 2 : :
©tive caseworker testifies, conclusxons are likely

. .worker.
“inadmissible into. evidence (see sections ‘on

*Hearsay Evidence'). I the files are inadmissi-

__ble as evidence, most courts will not permit the
‘social worker to answer quesuons based on
their contents.® Howcve;r, the testimany may be

" knowledge gained from the files with first-
“hand knowledge. For example, if the social

© abusive parent prior .to tesufymg. the testi-
o mony may be allowed ¢

. REFERENCES

' l I"ulton z; Schnnder 130 Ga. App

repott in an adoption case without mentioning
~if the worker qualified as an expert. Expert status
does fiot seem crucial to the holding.

2 Moss v Moss, 185 Ga. App. 401, 218 SE2d 93
©(1975).

3 z_\!((,ormz_(.‘k at 36\
4 Mt(?(_)'rmi(‘k at 87

Examplu of Expm and Nonoxport
Tntlmony ‘

Example 1

NONLXP!:RF A. The child had welts and _
SATEE ‘bruises on his back and

*uocks : L

:"ln sothe States; the recommendations of the. - = -
~“investigative social services agency are entitled -

:"1 ess.! Social workers in Georgia can qualify as-
1 expert -witnesses to- advise the trier of fact on

When a socxal worker who is not ‘the mvesnga- o

.  to be based o the files and records of another
These records, ‘as hearsay, may be .

This expert was qualmed o testify Beaunc of
permmed if the social worker can supplemem' :

worker interviewed or counseled the alleged_'

274, 202
S.E.2d 706 (1973) ‘The court in this case alfirmed '
the trial court's reliance on- the social worker's.

B “The chm! had’ esumsive e
- welts and bnme: on his

. tono‘-.-. _ L
__-'mcr: 'wérc Emh wclu on
the <hilds bagk- that-ap-
. peared to have%een cauaed
ith- a
ly 12

a  whipping -
thong approxima

inches long. There: were

also  bruises- in varids.
~stages of . healing.  Some

- appeared. [mh and ap' i
were . from < woundz in.
" flicted as- long as 10 days
before my bxammauoﬁ

knowledge of medical symptoms and.the pa- -

thology of trauma. The expert tcstxmony adds -
more than merely addmona! detnils; it gives -
~ the court an expert’s opinion onthe cause of .

injury, the type of instrument. used, and the

relative time the injury ‘was inflicted. A la\/
--_-wnmess is prohnbntcd from ngmg such an

opmlon _

Example ll

NONEXPFRT A. Alot of umcs, I've :cen the

mother put away a whole.

“six-pack ©f beer and then
go off.to the smrc for some
more,

B. I” see the mother cvery
. afternoon when. school
gets out, and shes dlways
drunk ' .

CHARACTER

Fhe mbthef has a reputa-
“tion in the commupity for
being a wmo

EXPERT:  D. The mother drinks quite

- _ " heavily and seems Lo have
i L a strong dependency on
‘ +  alcohol. 8 frequently

drinks to - the point of un-
~ consciousness,  However;
- with a. pmper treatment.
program, such as AA, to
- teach her how to control

WITNESS: o

! ”"'

- LA
T W



" "Although one's l‘(‘pllldtl()n is really cém;)m*d"
of the opinions of others, it is not excluded

“her- drinking, I believe
- Mrs. C. would be capable

of assuming her parental

duue%

Usuall‘ﬁ a lay witness cannm give ()plmon
4estimony.' “Drunkenness,”’ however, 1s a con-
clugion that any lay prmon can draw, under a-
widely recognized exception 1o the opam()n
rule. Two other topics about whxch a lay wit:
ness can give an opinion are “‘craziness’ and
lhe speed of a moving vehicle

from evidence under either opinion orhearsay
rules. Only a member of the ncighborhood or

community of the _peggon in _question_may

testify as to reputduon‘ Therelore, reputation
evidence is given by a lay witness rather than
by an expert. ,
A witness who iestifies about a party's reputa-
tion is termed a ‘‘charac ter witness,” Reputa-

tion u‘sumony “does not include e character

witness’ personal ()plnxom only community
opinion about character is admissible. A per-
son may not testify about his‘her own
reputation. . ' .

The expert in the last'example was qualified in

~the areas of alcohol abuse and treatment or as a

medical expert. Expert testimony is valuable

here because the expert can draw conclusions

.about alcohol dependency and its extent and
correctibility. . :
g -

; Example lll , . .
EXPERT™ A,

I went out to the hmm‘
once and saw that the
children were dressed in
dirty clothing. They were
without socks or sweaters,
although it was quite chilly
outside—about 50 degrees,
I-think. I looked over the
file that the regular case-
worker put together (pre-
- viously - authenticated at
the trial) and noted that he
had seen the children stin-
itarly underdressed on sev-

A}

Ay

3 * ) N
~ eral oceasions. Also; -the -

school reports showed that
the children had hlgh ab-
: sentee rates-—averaging 12

days a month during this . -
past winter—and all dug

to illness. Neither of the

children "had any serious

|llnes\qes--]ust a 4-month-

. long series of colds and

‘vinfluenza, according to the

Yschool report. There was

. no record of their being
N ~ taken to a doctor, ‘
’ this and. othfr informa-

tion, I conclude that the

‘. children are being ne-
glected. X

B. I examined the X-rays of
this child taken by the X-
ray . technician,
‘showed that _the

bones that were broken
this * time had suffered
prior fractures—on three
different occasions each.
In addition,. there were

hairline fractures of three’

. nibs, incurred recent to the
examination, and hairline
fractures of six other ribs
that were in various stages
of healing. It is difficult to

state ‘how ‘long ago those -

injuries occurred. . 'The re-

cent three fractures were of

the type caused by repeated

“beating with a blunt -

. strument, such as a stick.
Neither of the above statemems can be offered
by a lay witness; only an expert can give this

kind of testimony, Statemen( A, involving con-

clusions based on: information collected by
others, can only be given by an expert since the

firsthand observations are insufficient to jus- -

tify the conclusion.

Although a statement may be perfectly accept-
able as expert testimony, it may not carry

From

They -
long
bones of both arms were.
broken and that twa of the



~ maki

~ observations.
~ might hay
‘have taken ff their sweaters. Or the rhlldren 'y

ek weight with the judge. Smemem A i

-one that may be disregarded in the decision-
process because there are so many
variatles that might have. accounted for the
for - example;

“The children, .
n properly dressed but may

illnesses might have been caused by. poor sani-
tation pracucg‘smnot necessarily by parcmal
neglect.

Statements B involves the interpretation of

. scientific facts; thus, only a trained, and there-

fore expert, specialist ‘can read an X-ray.

Al

SUMMARY COMPARISON OF TYPES
OF TESTIMONY :

-

. Kmd of testimony: .

Lay Tcsnmony

e Direct observations.
‘® What witnes$ saw, heard, smelled, or felt.

‘# Cannot give an opinion except on drunk-,
enness, craziness, or speed of moving
vehicle.

® Only qualification is that witness ob-
~ served something.

e

L8

1Kind of tcsumony

Character Testimony

° Reputauon in the commumty

® Only qualification i familiarity with
how person is regarded by nexghbors’

) Usually not admitted into evidence unless
person’s character is an issue in the case.
(The veracity of a witness is always at
_issue so that reputation Ior truthfulncss is
“allowable.)

Kmd of teaumony o
\

cialized areas.

judge’s satisfaction.

¢ Expert does not have to bc famous or
“world-renowned,” does nat need to have
firsthand knowlcdge, and can give opin-
ion only in area of expertise.

e Can be contradnctcd or supported by
other experts.

¢ May be. cxammcd by use of "hypotheucal
questions.” :

' ()pmxon usually not bmdmg on Judgc or
jury.. "

* Assists court by gzvmg opinions in spe- _-'

® Expert's qualifications thust be proved to

Sequestration of WItn_djg.._ .

Are witnesses present throughout a trial?
(yenera!ly a wxme’s mndy be present through
out a trial; however, thg court may order wit-
nesses to leave the courtroom while the trial is
in progress. This is called an order of seque-
stration of witnesses. :

Sequestrauon serves to ensure that a wnness

testimony wilj truthfully reflect the person's
personal observ@zons and that the witness will
not be wMNdepad by the testimony of other
witne The m‘mnpl( appheq to both civil
and (nmmal mals

In the nmjorm of ‘itates. grdmmg a party 'S
motion to exclude witnesses is a m within’
the dis¢retion of the trial judge. ?Le judge in
these ]unsdxcnons will then consi

hood of perjured testimony and the policy
favdring . public trials. In addition, the court
may order sequestratiort op its own motion if

the judge se¢s a need. In{practice, the court
rarely denies a motion in } crimiyal case, but

.nay deny it in a civil one®f the party request.

Ing sequestration does not show a very good
reason. : :

he likeli |

P



By ol e LT
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T defendint i

trial.

‘the

.

| f Rul ;umd;ctmm hus the
vight, which court -cannot refuse,
demand sequestration. If the prosecution or

~opponent objects, the objector must show

good cause to deny the motion for sequestra-
tion; it must also be shown that having all the
witnesses present will not prejudice the de-
fendant in any way S :

~ ) ‘

-_Thc mo’tioh for and order of sequester jnusy be

made at the appropriate timeé—usually either
at the very beginning of the trial or before the

dttornéys begin their opemng statements. Even

where sequestration is a matter of right, it can
be denied if requested too late. Typically, the
jury-is not present during any debate on the
quc-mon ~

Who Is effected by the o_o‘quutmllon ondor?

The sequestration order applies to all persons

who are going to be called to testify: dmmg the
_ St*(_lues(r(am)n does not apply to spec-
tators. s " N :

The order to sequester does not-apply to the
defendant in a criminal case or to a party in a

" ¢ivil one. The order also will not apply to the
' g?qyer for any party or to a criminal defen-

t’s attorney,

-

to .

The court.may also excrcise its discretion to

allow certain other individuals to remain in
courtrcom. Medical experts are oiten
allowed to remain, especially when they are
not the treating physicians.. Other expert wit-
nesses who are acting in an advisory capacity
may be allowed to remain in the courtroom

after showmg the judge good cause [Or them to
remain; the judge must also be convinced that

the:r presence will not'prejudicg the defendant.
I:hus a social worker who is qualified to the
court as a disinterested expert witness may be
permmcd to remain during the testimon§—ot
other witnesses. 1f the  court orders it

Eftect of a violation of the order

A witness subject to a sequestration order must

leave the courtroom and must stay out until’

~called to testify. When' testimony is complete,

-

¢

the: withess should- notremain’ in the court-
room even if he or she has been excused from
testifying furthersbecause he/she may possibly
be called agam. _

A witness, who has vnolated Lhc sequestration .
order may not be atlowed (o testify, or the tesu-l !
meny of the witness may be removed from the
' record. This may be done'by the trial judge if
the prejudice 10 the opposing party is sxgmfh
cant and if it results from the breach of the
order to sequester wntncsscs. :

The ba\rtnes and thexr lawyers are respomlble
for assuring comphance with the sequestration
order. If a witness dellberately disobeys the
order, he or she can be found in contempt of
court. This'sanction also applies to any lawyer
ar parsy-who aided or abetted the violation.
: x : <

"The witess aften will be permitted to testify if

‘the violation was wholly inadvertent, or if
peither the party not his/her lawyer knew or -

“consented to the violation. The trial judge will

consider the likelihood - that the awitness
actually. heard testimony or was influenced by
what he/sh® heard.

Addxtmnal Readm‘g

qu'more on I‘znd(n((, Vol. 6 §81837- 18"38( d.
ed. 1940).. ‘

The Child Witness"

Competence - - “...

\.«Aﬁfn‘-._.’\‘ 4

NETIIN L iy
A recurring problem in child abuse or neglect
cases—or, for that matter, in any situation

where a child's testimony is sought=is that of

the child’s ability to testify. The test used in
Federal courts to determine whether or not a-
child should be allowed to testify
articulated by the ULS, Supreme Court in the

1895 case of Wheeler v. United States. In that

case,

the ‘Court held that a 5%ycar-old boy -
would be allowed to testify in a muxd(*r trial.t
The Court said: -

. {The] Boy was not by reason of his
youth as a mattef of law, absolutely dis- .

o o "4
'9)

<y

was .
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0 qualifieg/as & Witriess. . ... While ne one
. wouldgthink of calling as.a Witpm an

intm only two or three years old, there is
no precise age which determines the ques-

“tion of competency. This’ depends upon
the capacity and intelligence of the child,
his‘apprecistion of the difference between

truth and filsehood, as well as of his duty
to tedl the former. The decision of this
- question rests primarily with the trial
Jiudge,. who sees the proposed witness,
notices his manner, his apparent posses-
sion jor lack of intelligence, and may
" resort to any examination which will e
to Jisclose his capacity and intelli
well .as his understanding of the-obliga-

cannot be photographed into the record,
thedggision of e trial judge willlic
disturbed o

_ which is preserved it is clear that it was
erroneous, .. .2

Using this test, courts have allowed testimony
by children of varying ages to Be used in a wide
variety of cases. In In re Lewis, a 4'%year-old
girl was allowed to give testimony concerning
an indecent assault, the review court holding
that this was not an abuse of the trial judge’s
discretion.d In Westv. Sinclair Refining Co., a’
«6-year-old was allowed o' testify as a witness to

a gasoline tank overflow that resulted in the

déath of her Lather when'it exploded.* In cases
both civil and criminal, regardless of the age of

the child, the test has been the same; namely, -

the capacity of the in(ﬁvidual (*hild&to testifyv.?

A child who is very \oang at the ume of the
event. giving rise to the trial'may be allowed to

testify later. The judge is reqtmed to deteymine

the child's capacity as a witness through ques-
tions to the child before ruling.t -

' I“hc chiM’s capacity to testify can be broken

into a number of elements to:- be examined
before admitting a child’s testithony inta evi-
dence. Théy are:

I. "The ability to 1eceive an accurate im'
pression-of the event in question at the
time of its occurrence.

2. The- ability to remember the event
accurately, ‘

nce as

- tions of dw oath. As many of these matters:

éview, unless from that

6 Hupmh 1

3 The amlxty to ‘relate the event to the
murt at the umc of lmd’

A child may be competent (o testify to occur-
rences that he or she remegbers, even though
they happened at a ime when the child was too
immature to testify.® The younger the chid,
the more difficult {t.is for the court o deter-
mine his/her intelligence and capacity (o

,.understand and relate the truth.? Even if a child

is initially found eompetent to' testify, the court
may strike the testimony and instruct the jury

to disregard, it if, in testifying, the child shows .

a lack of _capdmy 19
¢

| Many States have a statute specxfymg that chil-

dren under the age of 10 are incompetent to

testify if they appear unable (o receive a true

xmpressxon of the facts or to relate them accu-
rately. This type of statute does not appear to
affect the common law rule that a thild is
competent who is found to be able to receive?
true nnplessmns and to accurately relate them

at a later time!! It has been said by some

authorities that, under such stawtes, a child
under the age of 10 is presumed. unable to

“testily, while a child @ver the age of 10 is pre--

sumed able to testifv.12 But in spite of this type
of statute, a person over age 10 can be found to
be incompetent to testify if he or she lacks the
capacity to perceive,” remember. “and  relate
1((mately or to understand the ‘obligation
under oath to tell the tuth.1
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occurrence and.age {3 at the time of the trial,
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972 (1955).
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10 Macale v. Lynch, 110 Wash, 444, 449, 188 P. 517,
51h (1920); State v. Smith, 3 Wa.2d. 543. 101
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< (1955 1’(0{)1( v. Polak, 165 C.A2d. 226, 331
P.2d 662 (1958); Litzhuhn v, Clark, B5 Ariz. 855,
339 P.2d 389 (1959, v

12 West v, Sinclgir Réfining Co., 90 E. Supp. 307
(D.C. Mo, 1950), construing  the Missouri
Statutes Bowman v. Bowman, 118 Ind. App.
187, 77 N.E.2d 900 (1948); Burt v. Burt, 48 Wyo.,
19, 41 P.2d 521 (1935). :

18 Lamden v. St. Lous S.R. Co., 115 Ark, 2388, 170
SOW. 1001 @91y Lee v Mussouri P.R. Co., 67
Kan. 102, 78 P. 110 (1908): Davenport v. King
Electric Co., 2142 Mo, 111, 145 S WL 454 (1912);
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Oath '

e element the ULS, Supreme - Court men-
!

tioned in the Wheeler case has given the courts
some trouble: namely, the ability of a child wit-
ness to understand the obligation of an oath.
Some of the older cases indicate that, m order
to be a competent witness, the child must
Welieve in a scheme of divine punishment for
violation of the oath.! But the view today 1s
generally that no religious basis is needed in

“order to have a sense of obligation to tell the

truth. The modern view vests on the ULS.
Constituton.®

Today, 1t is sufﬁ(‘*_ivnl that the child unders
stand the difference between truth and false-
hood, believe that he' she has a duty to tell the
truth, and believe that hesshe can expect pun-
ishment if he she testifies falsely.

‘The (‘hiﬁi does not need to be.able to define an
! . . . . { ]
oath or understand its legal or religious signifi-

3

1 McCuff v. State, 88 A

cance.! Where ‘the %hild does hot. initially
understand the obligation t6 tell the truth,she
or she may be instructed by the judge; if the
judge is satisfied that the instruction is undet-
stood, the child's testimony may be admitted.

-

REFERENCES

2 [eahman v. Broughteh, 196 Icy 146, 244 S.W. 403
(1922); People v. Zeexich, 61 Uuwah 61, 210 P. 927
(1922); Clark v. Finnegan, 127 lowa 644, 108
N.W. 970 (1905),

147, 7&0. 3% (1889).

N

3 State v. Collier, 23 Wn. 2d. 678, 162 P2d. 267 Y

(1945); People v. Delaney, 52 Cal. Ap. 765, 199 P.
896 (1921). " '

4 McAmore v. Wiley, 49111, Ap. 615 (1893). See also
Wigmore on Evidence, Vol. 6, 306, §1821 (3d ed.
1940). For a more readable commentaty, see
Dickens, Bleak touse, Chapter XI; also quoted
in Wigmore at 305. '

Procedure for determining competence

The examination of the child for competence is
made when the child is offered as a witness,
Generally, the examination is handled by the
judge, though sometimes a judge may allow
counsel to participate in the questigning. The
actual form of the examination rests with the
court's discretion.!

_ , . _
Some aw(f‘.{)rities believe that the examindtion

should take place in the presence of the jury,
since this would give jury members a greater
opporiuqity to observe the child and deter-

mine the, weight they will give to the child’s

testimony. -

]

“The actual issue of competence is for the court

to determine, and determining the competency
of the child in front of the jury may allow its
members to hear prejudicial testimony that
they must shortly thereafter be instructed not to
consider if the child is found to be unable to
testify, '

‘The usual and best procedure is to examine the

- child for compétence outside the presence of

the jurw _ A

.

ay | .

'.
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. - testily, the attorney présent
.. witness nsks the. child: ?he
demonatrate to the jury

{7 Onice the child i¥ deteten xq competent to

ons framed to
capacitiea of the

- witiess. On cross-exarination; op ppoiing coun: S

will seek to discredit the child's testimony,

Thus, the matter of competency 1s_ handled in

front’ of the jury as it would be for an adult

~witnes.

N

‘. Euemially. thcn, the j{:dge will determmc. |
- without the presence of the jury, whether or

-‘not the child is qualified to testify at all. -If
qualified, the attorneys will'question thc child

" in front of the jury who will decide how'much -

weight to give to the tettimony..\

..Thc purpose of the exgmmauon by the cburt xs'

- to.determine that the child had the ability o
- accurately observe the event in quastion at the

time it occurred, the ability to :remember the
‘event accurately, thc ability to relate the event
to the court, and that the child understands the
oblxgauon to tell the truth.? Fot this purposc,
~ questions about the child or the child’s envi-
~ ronment re allowed.

' Quesnons about thc child and about thc,chxld 8
home and school serve to indicate that he/she
can_ understand simple questions. Questions
about past ipcidents serve to indicate the

~child’s abikity to observe, remember, and relate
what was observed, and to indicate the child’s

general intelligence. Pmally, questions are

asked about the-child's understanding of the

difference between truth and falsehood and

about the duty to tell the truth. While quies-

tioning will vary somewhat depending on the

age of the child and the peculiar circumstances
involved, typical questions. are:

1. )
h\t is your namer -

What are the names of your- mother
and father~

Where do you livee - -
How old _are'you? o
What school do you ®O to?

What is the name of your teacher?

opppp.pao'

Can you spell your name?--

~‘!‘;x “‘#W o

the child ax n3

Y S oazille gla S ok ien
m(\ %‘ RRCTRWT LOR j”fb SRS
R M N

Q. When is. your bmhday!

R
\

: .‘ Q po ‘ﬁ’“ khOW what b{dldinx you are' |

An now?

the truth and A He?

Q Do you unacuumd that you havc to?”._"?_‘ -

“tell the t!‘uth here?

| Q. Do.you know that you may be pun-{ﬁ": pr

uhed if you don't tell the truth?

Q will you tell the truth? - _.-‘”.'j

REFERENCES

Y Henderson'v. Uniited States, 218 F.2d. 14 (3rd (‘Ar '_

1954).. .

Ald 3% (1974)

QD4 you know the dmmnce bctween e

t

2 Commonweaith v, Ault, 228 J-Super.lS_!)S; 3‘23_ '.

How to Be a Good Whiness—Polnters g

for tho Protoctm aorvlon Worker

Pnpurlng to mmy

You. 4as a protective services wor kcr. may often
appear in court, either as a lay witness or as an

experi. You may be nervous in anticipation of

th expemnce Sych anxiety over 4 courtroom

apparance is normal.

‘The material that follows is designed ® give

you pointers on common concerns of witnesses,

i. Dress appropriately.

Your pgrsonal appearance is in'\_port'am Be-

cause courts tend to be conservative, you

should dress in business rather than casual

attire,

P

2. Prephre ahead of time.

You know in advance" when you will lx called
to testify. Use the tifle while you are waiting to

refresh your memory and recall details about

the events related to the case. Review these
events in your mind; go over your notes. Don't
expect. to extensively wse your notes at trial,

)
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‘Review your vxpo(‘wd lestiar

likely to be shaken on «

50

: . o - .
- »

although they may be used, i necessary, to

T refresh your memory. A witness is generally

expe(‘ted to testify fmn) MOy,

3. Don’t mcmorizc your tcstimony

My mvnmlly Itis
not a good idea to prepare/a script; spontane-
ous  responses are more /Aelievable and less
$s-examination,

How to be' nervous and not show It

1. Expec( to feel anxious. ,

You will pmlnbly fe'c'l a sense of (mxm) whvn
vou are called into the courtroom from the cor-
ridor. It s alwavs a shock to see the judge,
lawyers, and clients siting 1 their respective
places—and all of them will watch \()lé as you
enter,

It s important 1o remember that the judge and
lawyers observe every wittiess as heshe ap-
proaches the witness stand. 'Fhis is not unusual
or due to something wrong with the witness,
However, it is casy to feel stared down at this
point. just be prepared for the odurrence,
making every eftort to remember that this s
how judges and lawvers view every witness,
that it has nothing to do with.any particular
characteristics vou may havp

You should ook divectly back at the judge and
lawvers—just as vou would if you were speak-
ing to them. Don'tavord their glance. You will
find this appipach relaxing.

’

) : .
2. Be prepared to answer the oath.

.
The oath will probably be administered while
vou are siting in the witness stand. Some juris-
dictions, however, administer
the witness stands before the judge’s bench.

Since vour mind is apt to race ahead to the

testimony, you may be startled ulnu(‘(""'ily
by the bailiff’s appearance to swear you totell
the truth. Remember to look for the bailiff and

Swatch his her signals so vou know where to

stand or sit \\'hil('}h(' oath is administered,

the oath while

{ .

- . ‘

3. Get repdy tg answer the first duestion.

You wnll feel & spcclal kind of nervousness
when you take the witness stand. At this point,
the most commobn symptoms of. nervousness
are: (1) perceptual problems in the courtroom
(especially of sight), (2) lowering of the voice,
(3) sinmping in the witness chair, (4) speaking
rapidly, (5) speak gmamonotone and (6) in-
ability to recogt yone in the ‘courtroom.

Although you may really know the lawyer and
client, you may not reécognize them. T'o over-
come these possible symptoms, take the follow-
ing steps

e Sit with your back strdight, taking care
“not to allow your shouldbrs ‘to shump ot
vour body to slide down in the chair. If
vou begin the slumping and slhiding
_process, the natural desire you have to get
out of the spotlight will keep you
slumping and sliding. Start out straight
and you have a better chance of staying,
thaway. A curled up witness may not\
make as good an.ampression on lh(‘ judge
as an grect witness.

v

@ Look around the room to orient Poursell.

Look at each of the walls YOU cat see in

. vour line ol vision without turning
around. Look at each wall separately.

4

Il vou are really nervous. the courtroom may
seem huge and cavernous:- You may experience

Jwtunnel vision where you see only the lawyer

about 1o question yvou of vour unhappy
chient—just as if they were at the end of a
tunnel, '

3

To avoird the nervous overemphasis of the
scene. you need 0 reorient yvourself to the en-
tirve room and to the people in it. Therefore,
any technique that’ serves 1o w.uquamt you
with the room and the people is helpful. A
simple techmique is to look at the wall to your

lelt, to the back of the courtroom, and o vour
right. Look at cach person separately in the
room. ' :

DY
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4 Speak- & little louder md slower thm you
fgel is necessary. '

Evmone Jowers the voiee and speeda up .the

= 'rate of wlkihg when on the witness stund. But

~ what you should strive for is to speak some-

. what louder and siower than you may think is

necessary under thc cxrcumstanm

&

© Concentrate on makmg each word heard. But

‘avoid long pauses between your :words,
phrases, or sentences. Moderation is the key-
word m your effort to overcome nervousness,

Hm’v to answer questions |
|." Re sincere and dignified—but warm.

Trials are thappropriate settings in which to
inject humor or comic reliefl. The image you

want to project is one of sincerity and digni-
'hed warmth,

3

This case—as are all cases-—~is a serious matter,
But it is alsq a human one in which you have a
genuine concern for-the people involved.

Your projection of a humane atlimd'e may
assist the judge in evaluating your (redibxlm

'h-u_ =in-g Rsitive mander, A congerned appesrance

!

on the stand tsunlly mak® a better impression

than does a {rozen or calculating one..

" 2. Speak clearly and distinctly.

g
The judge, attorneys, and jury (if it's a jury
trial) have to hear your response; also the court
reporter if a record is being made of the hear-

ing. So spegk clearly and distinctly—in.a voice’

that is probabty louder than the one you use m

- ordmary conversation. .o

You must give a spoken answel) nodding\or

, shakmg your head, gesturings gasping, ahd

other nonverbal (mmhum(dn(ms will not be
accepted as answers. :

8. Usc appropriate Ia'nguage. ;

Use ordinary English wordq mlh which y()u'

- are_comforfable. Slang, jargon, and words with

unfdmllmr mednmgs should be avoided. If you

'y‘

“tion; then tell the substance of the conversation'

use technical termmology. explain its mc«nmg

to the judse

Often, you“can check beforehand with ‘the
~ attorney -who is calling you as a witness to

identify some of the technical phrases that need
to be cxplamed .

Y

4, Amwer the quenion that wu uked

You must hsten to each quemon s0 you know
what information is appropriate. For example:

Q. Where da you reside?

‘That means thrc do you live now—address
ar cny, it does not mean every place you have

" lived since elementary school.

Q. You stated that you are a licey
social worker, Where did-yoyl take
. your training? <

‘That means formal schooling in social work-—
not the elementary and high schools you at-
tended or the degrees you received that do not
relate to your professional ‘skills.

Q. What did you and Mary Joncs talk
about during yowr first interview?

Give the time, date, and place of the conversa-
or topics discussed.
<

Ordinarily you will not have to mention dis-

cussing such things as the weather or bus

schedules or other items‘that have no bearing
on the professnonal congact. You might sum-
marize these kinds of conversations by saying
vou chaued briefly”” or “discussed other
matters’” so the examiner can explore themn if
he /she- feels they may be relevant.

Be alert to the kind of response desired. Direct -

_examination *usually calls for narrative re-

asks for a v

| .U._(.‘ |

sponses, whereas cross-examination normally
Yés' o “_I\{()" or other very short
answer. .
)
Al

A co*nmon error of the witness is double-
thinking or overthinking the: question. To
help avoid this, pause before answering a ques-

'-c\,
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say so. Don’t guess,

tion, and try to keep your brain from overex-
tending the Questioner's meaning.

Avoid off-hand responses; likewise, too tech-

nical ones in attempting to draw meaning

from the question.

The E nglish language does not change because ™

it is spoken in a courtroom. For example, if the
quedtioner asks: Were you at the home of Mrs.
Smith on August 29, 1976¢ this does not mean:
Were you in the home; did you remain in the
home any significant length of time. It simply
asks if you were at that house~inside, outside,
or.on the street in front of the house at any nme
that day.

5. Let the attorney develop your testimony,

This applies to both direct and cross-examina-
tion. For example:

Q. Do youremember-an interview with
Mary Jones on Monday, April 15, at
10:15 a.m.?

The best response is "Yes” or “No.”

In the next question, the examining attorney
may ask you to narrate the substance or cir-
cumstances of the interview. The purpose of
the first question may be to prepare a founda-
tion before imroducing the signiftcant part of

your testimony. This ts the trial attorncy s job;
.

don't ;ump ahead. _ \

6. If you don’t know the answer (o a question,

If you cannot remember; it is better to say so
than to speculate. You may remember the
answer later during your testimony; if so, the
attorney questioning you may reask the quesy
tion. Do not rely, however, on the use of I
don’t remember"’ or
answering difficult or indelicate questions. If

you are the eyewitness of chill abuse;you will-

not be an effective witness if ybu cannot
remember dctalls

52

“1 don't know'' to avoid .

other testimony you have heard.

3

You are called to testify regurding what y

same event, You are not expected to agree with

or parrot someone else's testimony; the other

person may be wrong. You can discuss discrep-
ancies with your attorney, but thts is done
oumdc the courtroom.

You mays be under a sequestration order to -
avoid ihfluence to change your story. Obey the -

order and do not discuss the case with other

witnesses. (Scc chapter on "Sequeqlermg of ,

Withesses.")

8. When answering qucsliona, look at the
person asking the questions or at the mcr of
fact. '

You are testifying in order to impart informa-
tion to the trier of fact who will use it to deter-
mine thesoutcome, If you always look over at
your lawyer before answering another attor-
ney’s question, it will look as if you are waiting
to be coached.

You are an impartial witness; you are not sup-
posed to "win” the case for either side.

9, Tell the truth.

* Pure and simple. Let the chips fall where they

may. Do gt attempt to coloriyour answers to
fit.the oulilme of the case you believe is most
fair or ju

4

It mgtatural to feel like an advocate for a cer-

tain butcome; but you are a better witness if

you are an impartial one.

A slight shift in emphasis on cross- cxamma-
tion in an attempt to ddvocate a certain out-
come gan backfire, giving opposing counsel &
basis to argue that you are biased. This may
put a dent in your credibility.

The lawyer is there to argue the case; you are
there to impartially report facts to the judge. If
a truthful answer seems to hurt the lawyer who

u ob-
served or what your opinion is. Differen{l eye..
witnesses can have different impressions of the -

. 7. Don’t make your testimony conform te -
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‘As noted above (under
Questions’), don't speculate when you can't

“a way that it seems
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‘this. should not be your
re to tell the facts,

ou to testify,
u Il'e :

HW?OWNM cross-sxamination -~

\Cross-examination is a necessary part of the
dicial process; it is also an inherent part of
“the Ainericun system of justice which is adver-

sariul, In this system, each side is obliguted to’

attempt to throw a diiferent light on the testi-

‘mony of & witness.. - e

All lawyers in the Amencan system are
required 0 cross-examine witnesses. Such
- Cross. cxammauoh%‘?ot used against you per-
wnally, it is practiced on all witnesses and the

more important the witness, the-more vigorous -

the cross-exainination.

Here ate a few points on cross-examination,

1. Te.ll. the truth,

“How to Answer
rcmcmbcr Stick to what you actually do recall.

The cross examiner may attempt to suggcst
details 1o you that you do not remember and
that you did not state on direct examination.
Do not follow the cross-examiner's leading
question into an answer. For example, the
cross-examiner may present a question in such
imminently logical.
However, if that is not what you remember, do
not agree with the cross-examiner.
suggestibility may cause you to change your
answers without realizing it.

For example:
Q. You saw blood flowmg from the

arm of Jane Smith after she was hit’

by the hammer, didn't you?

_ Thc witness thmks, “Well, Isaw'

Jarre hit with the hammer. [ don’t

rememdber the blood . . . but there
must have been some. I'll say
yes.”

A. Yes

.

~

Your

AR YL AR AR U L S S ‘__.A_.M._ ,\
R SORER A P \\Mt’\

1-" 2

The wiméu in this cxar'nplevmay, in Laci_,_hay;e,_ N
" baen too far away to see the blood, a V‘%tfhat is

why. the witness did not remember see
This distance perception problem w

any.

argued by ¢

the witness’ bellevability. Or it may be that

skin was not broken because the force was not -
“great enough. In this case, the witness will be

impénched bécause a doctor will testify to the
fact of no blood lou

{

' le very careful about wlm you say and how
you say it.

Even a friendly .cross-examiner looks for
inconsistendjes ¥y which to trip. you whenever,
possible, Remember: - _ -

® Listen to the quem‘on

e Make sure you uﬁifemand what is being |

. asked.

‘¢ Don't volunteer information that is naot
asked for. (Volunteering provides the

cross-examiner with additional oppor-

tunities to try to confuse you. ) .

¢ Don't explain why you know something
unless you are asked_

testimony has
uestions after
any prob-

-® The attorney offering yo
a chance to ask additional

. cross-examination to clear
lcms . . .

8. Listcn carefully to the question; don't
answer it uniess you are sure you understand it.
If you don’t understand the question, ask the
questioner to rephrase’‘it, or say you don't

understand what information is being asked

for. This situation can easily arise on cross-
examination since leading questions (that is,
questions . suggesting the answer) are per-
mitted. (Leadmg questions are prohibited on
dlrt‘(t examination of the wuness)

4. If a quesuon has two parta reqluring
dlfferent answers,-answer it in two parts.

\
Many times, cross- exammers ask compound
questlons Do not answer a partially untrue
question \snh a yes. P
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. When mpondmx 0.A. compound qucmon,

~“divide the question into parts, and xhen angwer

it For example;

Q Is it not true that you droye to the
; - Smiths' home on August 16, 1976,

stormed inside, and imimediately®

picked up their child, Mary Smith?
A. There are three patts to that qQues-

uon, and each part has a different .

er. [ did go to the Smuh home,
1 spoke with Mrs. Smith on the
porch for 15 minutes. Then we

spoke in her livingroom for another

15 minutes. After that, she allowed
me to take custody of Mary.

Do not begl your answer with “'Yes,” because

“the attorney Ynay cut you short and not allow
You to complkte your response, thus giving an
erroneous impression of your actions.

5. Keep cal

Do not lose your t lempel at quesuons you -

nnpemnent or olfensive. Exercise

consider
absolute self-control. If “you maintain your

composure, you will be less I{kely
confused and be inconsistent. ?&éso outbursts
“of anger or temper do not enhance the witness’
credibility.

If the questioning is improper, your attorney
‘will object. Pause long enough before answer-

- ing to allow the objection to be made. But

don’'t pause so long. lhdl you appear hesitapt or
unsure.

Some questions are simply nasty. These should
be handled with tact and truth. Here 1s an
example.

Q Have you stopped beating your
own children, Mr. Jones?

Well, T never have beaten iy chil-

¥

because 1 have never begun to beat
them in the first place. :

6. Agswer pmitively ‘rather than doubtfully.

Qualifiers such as:

‘0'.". ~ \

 when your attorney clarifi

There is nothing to stop

““w’\mﬂvﬁ '%

SITIA R
"I [hink- ‘l .

.‘ .l

“} gueu... .

weaken  the - impacet ef-«*your -teuimony. Be-.

S VRN N T
. . " - it

"To the best of my recollection. . v

forthright il jou know the answer: If you don't

know the answer, say no,

7 Tmify o dimncu by' po!mlnt out Oblm

' in the coumoom.

Most people have dlmculty in cstimatmg

" distance in feet or yards. If you are not goodm -
estimating distance, refer to an object in the
courtroom to clarify distance m your testi- .

mony For example:

- Q. How far from the hbuse was. Mr.

Smith standigg?

A. I can't say how many feet, but it
was fromMhere where I'm sitting to
wherc I, Jopcs 18 sitting now,

The nurqbcr of feet or yards will then be _

measured. © ﬁ"

' %
8. Dont get caught in the “ycs or no”
problem, . _

If on cross-examination the apposing attorney

asks a question and ends it with “Answer yes or
no,” don't feel obliged to do so if you feel that

such an answer would be misleading. Begin

your answer with “Well, that needs explain- = -

ing.”" The attorpey may object and the court -
~may even require you o give a yes of no -
answer,

but the jury will understand your
position and look forward t?)our explanauon

s the situation on
redirect examination.

9, Admit your bclicfs or 3 ﬁlp&lhyioncstly

Often; a witness A1 ke asked a question
regarding sympathy for opc side or the other in
the case. It would be absurd to deny an obvicus

sympathy, and honest admission of favoritism .. '

will not discredit a witness. This is very
different from coloring answers because of
favoritism.

vy,
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~When an- attorney shows-that a ‘withess will

. charge testimony because of feelings. about a

case, the aygorney is showing that the feelmgs
of the witness are aflecting his/her testimony.

~This is bias which can damage credibility. -

.

'_ Merelf stating obvious or natural feelings will

expert

- not discredit- you, as it has not
_demonstrated that your natural feelings have
affected your testimony, For example:

Q. Doyou have a feeing as to how you
"~ would hkc this ass to come out?

A. Yes, I'm afraxd I do..

Q. You would like the State to get
custody of little Mary and remove
her from her mother, wouldn’t you?

A. Yes,. ! feel that way, But_,l have

answered all of your questions as

Shonestly as [ possibly could. I have
told the truth.

10. If you are testifying as an expert, be
prepared to reconcile or distinguish your
opinion [mmﬁpposing schools of thought.

/
K

I you have to research_ youl professional
opponent’s arguinents, do so ahead of time.
The attorney calling an expert expects - the
to assist - in the preparation of the
technical part of the case. S

o

When you 're the cxpert, 10 Mmeans you must
polxsh up vour expertise. This may entail
reviewing textbooks and training manuals,
reading about new developments in your field
with which” 'you are unfamiliar, taking
advantage of a conveniently timed workshop
or internal training session,. and conferring

) with colleagues,

-

(,enerally, do whatever is ne(essary to brush up
your professional knowledge and skills so that

- when you are asked for your opinion, you can

answer with authority and confidence, know-

ing that you are current and knowledgeable in -

your area of spe(ml competence,

been -

testify?”

Of course, if the answer 15 no, say

- You may be asked,

your side, say so.

b

1 Don( close -yourself off from :upplymg
ldditional dcuilu.

Avoid ending your testimony with finality,
such as “‘And that's all there is.” Later, if you
‘remember something that ought to be added,
you may find yoursclf offering excuses for your
carlier lapse. It is better to offer ‘commcm.

12. Don’t be rushed. | s

Cross-examination is typically fast-paced so
that the lying witness has no time to calculate

“an answer, But the sincere witness may need

“titme to make a careful and complete answer.

If the examiner mtcrrupts your answer with a
new question, it is generally better to complete
the response you began before going on to

“something new,

As noted above, il questioning is unproper,
your attorney will object, and a slight pause
from you will give your attorney opportunity
to object. If an objection is made, stop, even in
midword.

13. Don’t get-caught by a trick question.

If you are asked, “Are you being patd to
remember that it is acceptable for
experts. to be paid and that,;.#m most
jurisdictions, lay witnesses receive statutory per
diem and’/or mileage allowances for the
inconvenience. '

If you are being pdid to testify, say so and
explain, For (xmnple “lam being paid a fee of
twenty dollars

If the expert 1s being paid his’her normal .

,consultation rate, the (xpen should Sldl(‘ this.

\() ‘e
/

T'o the question, “Whd told you (6 say that?”
“you should state that you were told to tell the

truth. .

“Have you discussed this
case with anyone?” And since you naturally
have discussed the case with the attorney for
Also, name your supervisor



t-

and anyouc tlse wuh whom you have ducuucd
the case, | A

How to upllln resiNts of your
Investigation pn

. 1. Check with the attorney for your side before

" you testify.

The attorney otfering your tcstimony should

goovcrwuhyogthemfomuuonhe/me
wishes to elicit on direct examination and the

information you have to offer. You should

inform the attorney of any probleml you see
in the case or in the agency investigation.
Adverse information and weaknesses should be
disclosed beforchand; the witness stand is no

~ place’ to spring a surprise.
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2. Organire your material md your thoughts,

Your testimony will probably fall into one
or more of the categories listed below. Your
preparation should be different for each of
your three functions:

(a) Personal observations — Prepare to
testify from memory with little, if any,
reference to yout notes. If the investiga-
tion covered a long period of tire prior
to the hearing, you can prepare a sepa-
rate sheet; for example, a list of the

chronology of events. This short sum-

iary can be used to jog your memory on
the stand, plus help keep your thoughts
and recollections organized.

Opposing counsel and the judge will

probably look at your list, but it will not -

- usually be intfoduced as evidence in the

. case unless w differs from your oral

testimony. As noted earlier, memorize
the facts, but avoid soundmg as though
you were giving a recitation.

(b) Expert conclusions — As an expcrt,
~ you should be prepared to explain:

(1) Your professxonal qualifications; -
2, and 3.

'eg, your educational degrees,

¢ length and extent of expencnce,,‘
special training, membership in
professional associations.

*

TR The pmieumnll theories and ap-
' proaches you used in formmg your
opinion.

(8) The common theories and ap- |

proaches you mected

(4) Your investigative method and

how it. is similar to, or different
from, that of ¢thcr caseworkers,

() What opinio&s' you formed and

why. This wil] be the major
_ portion of your mtxmony as an
CXpCl’( : o ’

(c) Reading invuﬁpte repom ~ Por-

tions' on your ‘case file may have®

qualified to be admitted intoevidence as

regularly-kept -business records (see -

section on “chularly-l(cpt Business

Records,” beginning p. 67). If so, you °

may be asked to read aloud your notes as
well as other caseworkers' notés to the

judge.
Prepare by being thoroughly familiar

with the contents and organization of -

the file. Make sure you can read any
handwritten parts, and doublecheck the
contents to see if any comespondcncc or
notes have been omitted.-.

You should be able to.explain bncfly the

“method for production,  transcription,
and processing of a case file in your
office. <.

3. .Choooc a simple and logical structure.

Chronological order is probably the most com-

mon structure for erganizing your material.
You will want an organizational format that

is rtatural for you and clear to everyone else. .

The simpler, the better.

4, At the trial, spcak carefully and loud

cnough to be heard.

"You may want ;o reveiw the section on '‘How

to Answer Quésuons, particularly points 1,

Let the attomey Lomrol the development of

your testimony.



6.- Stop_talking when there is an objection.
‘Maintain your
~“6bjection from 1
. your sentence. The judge will rule to sustain’
“or overrule the objecti '
you can go on; but, uaually, either the judge

mposure. when there is an
attorney, but do not finish

TIf it is overruled,
or the examining attorney will instruct you-to

continue. . Above all, don’t worry too much
about what fmay have been objectionable.

Additional Reading -

'Heffron, Floyd N., The Officer in the Court-

room. (Oxford: Blackwell Scientific Publica-
tions, 1955.) Chapter V, “The Officer's Testi-

Medical Records -

[

Privilege and admissibliity

Dunng an abuse or neglect: investigation, the
daseworker may discover medical information
that will aid in the identification and resolu-
tion of the family's problems. Such informa-

tion includes a famll\ medical hm()n a school

doctor’s report, hospital admitting records,

- report of a psychologist’s or  psychiatrist’s

consultation, X-ray charts, or the vesults of
diagnostic tests performed by a Nospital or
doctor, ‘ '

v 7

Some of this information will not be available
to the investigator for use at the trial because ol
the wndespuad recognition  of a patient’s

privilege 1 keep information he or she has.
Turnishad to a doctor for dmgmmsm treatiment

from l)qnq disclosed dt trial. In fact, the docgor

may ot discuss with anyone the suhst.m(( of

the pm(( ssional l(lauonslnp

The medical profession itself has a profes-
sional ethic  prohibiting idle conversation
about patents, But in addition” to this

~doctor and  patient.
recognize any privilege at all.

o

rous hints to help any
ective on the stand.

mony,’’ contains. nu
witness relax and be

Novok, Danile A., ‘“‘Presenting a Plaintiff's
Case.” 5 Am. Jur. 7‘nais 611 t1966) See cspc
cially “‘Preparation of Witnesses” (Sections 1-
9) and “Types of Witnesses” (Sccuons 10-19),

Redfield: Roy A.. Cross—Examination and the
Witnass. (Mundelein, IL.:
See cspecmlly Chaptcr 18, “A Word for thé
Witness.”

Tierney, Kevin, How To Be 4 Witn_éés. Dobbs -

Ferry, N.Y.: Oceana Publications, 1971,

)

AT TRRAL—EVIDENCE

plofemonal -¢thic is the legal restriction under
which it is a crime far a doctor to disclose any
confidential information about his/her patient
without the batiemf-s permission.

\k'di(al pla(mmne:s felt they could not
reliably and successfully treat a patient who,
because of fear of exposure, might not reveal

“tmportant- medical information.t Thus, the

privilege exists. to satisfy a_ public pnh()
favoring full ygnd Tree disclosure by a patient to
a doctor, .

S()me Stau S dlS() provide a sinifar pll\’ll(g( Mx
patients of nurses, pswholosgms, psychiatrists,

and other professionals who have a relation- .

ship comparable to  that ‘between ¢ medical
Other States do. not

Where a privilege exists at law, the. profes-
sional is ot permitted to testily without the

Cpatient’s permission.ceven under subpoena in
" court, )

I the large majority of the States, child abuse
and neglect reporting laws effectively eliminate
the do(lm patient pnnhg( Twith re sput to
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communications and information obtained by
a doctor in examining an abused or neglected
child. Thus, information from the treating
‘physician or the hospital records relating to an
abused or neglected child will not be privileged
in any subsequent litigation on the issue. This
means the doctor may testify, and relevant
medical information may be used in a
preliminary  hearing, adjudlcauon hearing,
. termination, or custody trial, or in a criminal
- abuse prosecution.?

.

Reportmg statuges, however. normally do not

eliminate the privilege far medical informa-
tidn concerning the parent or abuser in an
abuse case; they anly eliminate the privilege as
1t applies o the child-victim of abuse. The
privilege thus belongs to the patient—whether
the patieit knows it or not—and the doctor or
psychologist inay not waive it; only the patient
can do this. .

Generally speaking, therefore, medical infor-

mation - obtained by a medical practitioner,

about the parent in the course of a professional
relationship with that parent will not be usable
at trial unless the parent consents to its use,0r
waives the right to the privilege.
. . .
Consent can bé obtained directly by an
authorization or written permission. In some
_ States, indirect consent is automatically ob-
tained if the patient puts his/her medical
condition at issue in the liigaton. Waiver
may be expressed, or it may be implied from
. the circamstances. For instance, if the parent is
informed 1n advance that his“her-doctor will be
testifving at a junsdx(uonal neglect hearing,
~and then the parent is present at the trial but
does not assert his her privilege. the privilege
will be considered waived 1n some States.
The actual information that is privileged is all
information related to the diagnosis, treat-
ment, and prognosis of the patient. Informa-
tion such as the fact thata particular patient
~consulted with thé doctor or th(\;{late of
professional consultation is not priveged. A
doctor may not be prohxbu\d from testifying,
for instance, to-the fact that he/she saw the
parent on a certain number of ‘occasions.?
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REFERENCES
1 McCormich at 213

2 Note, “Privileged Communications~Abroga-
tion of the Pk&uchn -Patient Privilege to Protect
the Battered Child,” 15 DePaul L. Rev. 46; 451v
455 (1966). De Funcis and Lucht, Child Abd
Lagislation in the 19703,0{; cit. (pp. 12 18, 834)

8 McCormick at 215. 2!6
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‘When medical Information Is admissible

Often a State or private agency arranges a
medical examination, either at a hospital or
by. a private physician, in order to confirm
suspected child abuse or neglect. The most.
common use of medical examination records is
to document the condition of the child.!

Much of the information in hospital or
medical records is, of coursé, pure hearsay.
Ordinarily, such secondhand information is
not admissible at trial.

However, because of the general reliability of
records prepared for business purposes not
intended for potential litigation, there are three
exceptions to the hearsay rule under' which

" hospital records normally qualify as admis-

sible evidence. These are (1) the ‘“regularly- -
kept business records’ exception, (2) the Busi-
ness Records Act exception, and (32 the “official
statements’’ exception. All States® have one of

~ these exceptions available.

1.”Regularly-Kept Business Records

“

The regularly-kept busiriess records exccp
tion developed out of the “shopbook rule”
of the common law which allowed business
records that were regularly and currently
maintained within the course of the busi-

‘ness to be used as evidence. The elements of
the regularly-kept busfness records exception

are:

¢ The entries must be original records
made in the routine of the business.
A hospital normally qualifies as a
business for this exception.

.

by ’J

W~



;  the
commonly admitted is the Business Records
Act. This is the Siate statute version of the

the personal knovledle of the re-
€0 or of someene who, having a
duty/to do sa, reported the informa-
' _recorder _based on. thc

° Tlgc entries mmt have been mnde at - B

near the time of the transaction
rded. -1t must be the practice of
hospital te make this kind of
rccord accurately, pmmptly, and

n{utincly* o o
2 Busihese R/ecordl Statute

l
N

The kﬁg»d cxcepuon to the hearsay rule and
on¢  under which records are most

regularly-kept buiincss records exception.

The Busmess Records Act, which has been

~“enacted'in various forms in nearly every State, -

enumerates the rcqunrcmems that £ ust be met
before the records can itted
evidence:
. \ |
° rhc entries must have been made in
thc routine of & business. .

. rhcy must have been bascd on the
personal knowledge of the recorder
or of the person providing the infor-
mation to the recorder. '

° Thcy must have' been recorded -
promptiy at the time of the tram
action,

The custodian of the records, usually a hospa'tal
administrator, can.testify that these statutory
requirements are met. In the case of hospital
bills, direct testimony may not be requireds
since it is common knowledge that hospitals

‘routinely submit bills for service.t If the hos-
pital records or the medical records within

. the' requirements of the then the

records can be admitted as evxdenoe at trial.®

4

»‘ 3 Ofﬁcial Statements

The thnrd exception, to the hearsay rule is- the

official statementsggxception. Written state-
4

-~

into

" menu of public officinls §ho have a duty o

make such statements, if made with firsthand

knowledge of the facts, are admissible ‘into

evidence at trial despite the hearsay nature of
the records. Thus, if a director of a State

‘hospital .is a public official with the duty to

record child abuse or neglect reports, then
records of such reports can be admitted into "
evidence under. the official statements excep-

" tion. The official duty to record can be hased

eitheér upon & statute or a profemoml duty 7

Hospxml r,ecords, in order to be admitted .into -
evidence, must have been made at or near the
time of the patient visit- or .examination.

admissi
worthiness
is made from the ongmal

because it is presumped that trust- -
reases the farther away an entry
ume “of the

| -Informné::;::ided to the files later will not be

. cxammatmn

14

Where part of a hospxtal recovd is admissible
and part m?,ﬁot the part that is inadmissible
can be omitted by deleting it, so that only the
part that is “good"’ evidence will be considered
at trial. For example, if a hospllal official adds
personal conclusions abouyaminvestigation at
a later time, these conclusions must be omitted
when the records are admitted into evifence:?

~ Omission can be accomphshcd by blockithgout

a ‘sentence, paragraph, or page

~

. REFERENCES ~
! Hastings, ‘Discovery and valuaubn of Medical
Records,” 15 Am. Jur, Thials 373, 379, (1968)
2 Mc(’onmck at 717-728, 180.

8 Salotti v. Seaboard (‘Qasllme Railroad Co., 298
Ala. 1, 29880.2d 695 (1974); Thomas v. Qwens,
28 Md. App. 442, 346 A.Qd 662 (1975); Catalano,

“Introducing and Markmg l;xhlbns, 5Am Jur:
__ Trials 558 (1966 and 1975 supp.).
"‘rhomm v, Owens, ibd., 346 A, 2d at 667
5 Levine, Hospntal Records,”” Trial lLawyer
Guide 89. 90 (1957). C :
6 McCormick at 735,
7 McCormick at 736.
Synowsec, —

8 Krestview Nur;v'ingl Home, Inc, v
Fla, —.-317 S0.2d 94, 96 (Fla. App. June 197%).

»
P




P
..

A
¥

-

N

e

_other

What modloinl records can prove <
Under the three txceptmns to the hearsay rule,
‘only medical information relating to diagnosis
or treatment will be admitted.! Any informa-’
tion apart from a diagnosis of the condmon of
the child may be excluded. - .

In order to ad'missible into evidence, entries
must b¢ “germane to the diagnosis and
treatment” of the child.2 While conclusions.
about who caused the mjury for example,
beyond the mere reporting of observed mc)ﬁ
facts and may therefore be excluded from
testimony and from written reports submitted
as evnden(e general statements as to causation
aré qual!\ admissible; €8 “I was in an auto
d((ld(‘n!

Id a child abusq, case, it.is likely thalAn()&t of

the treating practitioner’s notes s about the child’s

_injurjes. will be admissiblé—especially in the

case of a child too young to talk—since they are
necessary ahd relevant to ascertain the nature
and extent of the injuries. Notations such as
the apparent mental state of the parent who
hrought the child to the hospital. are not
admissible because the parent's mental state is
not necessartly relevant to the treatment of the

. child.» : , ’

Simitlarly, a notation in the record that the
treating physician checked with the local child
welfare services department and discovered that
a previous report of child abuse had been made:
may not be admitied into evidence under this
rule, unless the. pxcyxmem can make a strong -
showing that the question of prior abuse
of the child is relevant to the treatment of the
child for’ this particular injugy:®

x i
Statenents by a parent about lns he; own
rconduct, suchras that he or she beat the child—
if .made to a physician and included - inthe .
medical file—may be admissible to prove cause
of injury despite the obvious hearsay characyr
“of such statements. Althpugh' technically not
medical informatign and therefore not adinis-
sible under the regularly-kept bmmess records
exception, such statements may. fail under
‘hearsay exceptions (see  section  on
“Admissions” beginning - p. 65). Ik 50,

the

¢

parent's admissigns ang statements against
his/her - own ‘interest will be admitied into -

-evidence.

As-a general rule, nonmedical informatidn
‘tontained in hospital or medical records is not
admitted into eviderice because it is not withm
the regular course of a hospital’s or a doctor’s
bysipess to make notations and keep records of
nonmédical mformauon The exception to
this, of course, is when the keepmg of such™’
records is necessary and germane o the

diagnosis and treatment of a panicular

patient’s condition. : ' .

Hospital records can also be used to show the
past aiid present course of treaunent where this
is relevant and where the record is made in the -
ordinary course of business.t Thys, hospital
records showing past treatment.of the child for
similar sorts of jnjuries may. prove useful in
determining whether,or not abuse has occurred

—over a tong period of uimne,

REFERENCES

524, 25% §0.2d 81
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Duiress v, I)zzprr(’ 287 Ala,
(19715.

9 Wadena v. Bush, 305 Minn. 181, 282 N.W. 24755,
757 (/\ug 1975, - ;

$ In New 'York, where lhcr( E Sld(,lll(’ providing
that abuse of one child is probative evidence of
abuse ol another child, a Family Court admitted
the records aftér a showing that the records were
récentt; the total” evidence, though was held
inadequate o support a finhl termination of
sarental rights. In re Maria -Anthony, 81 Mls(
2d 342,366 N.Y.S.2d ‘3"5‘5 (1975).

1 Levine, supra. at 110,

'Rolruhlng the wltnpu mcmory

Be(auw the passage of timgeends o dim
recotlection, physicians f!equ% are unable
to remember the exact details K parti('ular
patient's consultation or mjunvs It is impor-

ant, however, Tor the withess 1o testify
precisely about the mjm_‘y or consultation.

T necessary, witnesses at trial m8y refer to their
own notes to reinforce their testpnony, or they

Gy .



e Modlcal records .ndmdopmmr testimony

‘-_;'-may uu them n “monl sup
' notes may aleo be used to retresh a witness’
. recollection when -he/she cannot remember 2
... particular. fuct: Under this rule, a
~review -a patient’s file to bring t
’ -infonnation 10 ming. ‘The evidence, however,

- "h

port* Personal

tor_can

is what the witness remembers and says on the

“'_i'f'_..'wimeu stand—not “the contents-of the files.
" Essentially, then, notes can be used to refresh

~ the mcmory but not"to. subuw

- - F.he opposmg party n‘um be allowed to sée the
- witness'
- examination; the notes may also be offered into

notes- and use them for cross-

evidence to highlight any discrepancies that
exist between the notes and the witness’

tefres memory.! A party may rcquest tosee
notes used in preparing for trial tcsumony or:

in- tesnfymg

REFERENCE

3 - ! 'Sec- gﬂ\érally' Mc(?(m'm'ch at 14-19.

A doctors testimony may duphcate mforma-

I" ‘tion found in hospital records. This occurs if a
- witness hag mdepcndfm, firsthand knowledge‘
of a fact. The withess may tesu[y about this,

rcgardlcss of whether or not a written version
in- a report is admissible. For example, the
atteriding  physician may testify about an

abused child’s replies to the physician’s

'questxons concermng the cause of hls/her
injuries.!

¢

A | REFERENCE

1 Mskel v, Flatbush General Haspual 49 A, . 2d
581 370 N Y.S.2d 162 (App Dw July 1975).

n«ﬂ«: records In tho absence ol ‘
lndopondont recoliection s

| ‘If the medical records inforthation is imporwmnt
Hﬁb*hc doctor cannot truthfully say that

e remembers the mformatmn aftcr a
view of pertinent notes, the nalgs may be
ll’I{YOdUCCd as cvxdcnce as an excepubn to the

ok ! L, e

rgotten

 Medicsl mumony uged o Impoqch or’

- ;U .: ‘ . . ,. ‘.“

" hearsay rule ‘known a3 ‘“‘past recollection
recorded."” The medical records can be used to

prove the facts contained ip them, without the
doctar being ablc to remember the' information
20 long as it is 5h0Wn

. (1) that the doctor who made the hotes

has no mdcpcndcm recollccuon of the
facts; o

(2) that & review’ dxd not refresh the-

. doctor's memory;

.‘.

~ (3) that the notes were oorrea when |

mgde. S

(4) that the notes wm made ait the umc of
the examination, when the doctors
‘memory was clear;! and

explained.? - L.

&

The past rccol!ccuon rcmrded excepnon may

- be used to advantage in situations. where the
notes dre not admissible under the regulaxly-

kept business records excepuon or the Busmus
‘Records Act,

azrmmqp:s

‘

\ Mc(‘orm:ck at 112; gmmuymfne

\ \
.
Y

2 ‘This requirement was added m.lV:lkmson v,
-~ Ahillen, 27 1. App. 3d 804,-327 N.E.2d 433, 136

(April 1975) regarding a police officer’s reliance
on his report; seems one that might be required
of techriical medical repprts in order to make

them useful to a judge who needs assistance in

-_understandmg medical )argon S
| LN

[

nruto witnesses / :

‘“\.

Medlcal mformat:o is pam‘cularly uséful in
cross-examining the treating physician., It may

also be used during cross-examination of a N

witness who is not a medical. praamoner'
: 3 : .

‘Rhe cross- exammer may use a withess' own

notes to show sxgmh(am differences between

~ testimony the witngss gave earlier and what the
 witness remembers under crosssexamination,

Q) that the significince of any symbals |
ot abbreviations in- thc rcport can be.

L
Se R e



ume. "

L ,R‘l(kmr s 1ffter
. .;._ '”3;-‘

" Medical information may be used to challch'ge?.

nonmiedical tedtimony.  For ‘instance, if a

- neighbor temhes at an adjudxc&tory hearmg

the cragasexaminer may show that the
neighbor's knowk-dge of physiological symp-
toms of drunkenness is not sufficient to allow
the neighbor to judge drunkénness. The
nelghbors testimony may be challenged by

testimony from medical professionals to'show -
_that the parent had asphysical problem not
- related o alcohol or lhal the parent was notan

alcoholic.

REFERENCE

1 See Brd}‘ . Kloberdans, 53l P.2d 395 (Colo.
App.. 1971 (not officially publishedy.

Medical data to support or retute the *
testimony ol an oxpert

Py
. T
.

. ...
A wnness who gives an ('xpert opmmn

~regarding a patient should State the paruuddl
facts ypon which the_opmmn_xs based tsee .
“Role of the Expette Witness”). .~

section on
Ordirarily, the relevant hospital or consylta-

tion records will be admitted ifto evidence -

before the expert testifies t If, for qxam})le

+.¢ child has been beaten sev%lely enough 1O cause

repeated lld(lult’\ the wreating doctor will
explain the z( ray’ fikms to the court

untlvrs@ndmg of the injury; it nay. alsd

(lmllengf‘ a parent’s tontrary (‘Xpldlldtl()ﬂ wof

the injury. W hile the doctor usually cannot
state for certain’ that. abuw exists, the medical

'wmmony often dcts to vlnmnau‘ accidental
- ¢auses, e

‘Medical testimony may also pinpoirt a person

who'is responsible for the child's injury. For
example, X-rays can show a frequency and

Sntensity of injury which could only be caused
rl .
. by someone who had regular control ol the,

child.

A pdll]()l()glsl or coroner
autopsy 'may offer

N

62

“The -
retation can clanf\ the judge's

“who ‘performs an
valuablke information not
only about the cause of death but also about

the progress of symptoms prior to death. In
one case, a pathologist gave detailed informa-
tiorr about the.child’s symptoms during the 8-
hour period before she was brought to the
hospital. He stated she must have complained
of great pain, then: vomited, and eventually
fallen into a semi- or unconscious state. This
evigence helped 1o convince the jury that even
though the mother was not the abuser, the
child’s mother not only knew of her injuries,

warrant taking the child to the hospital.?

Medical information can also be used at the
dispositional hearmg to suppart or negate the
suitability of various treatment alternatives,
Psychologlcal reports, for instance, may be
used to evaluate the eﬂecm of separating,the
child {rom the famlly

Medl(al spemaltsts may serve to dxrec( the
court’s attention to the need for treatment of
learning disabilities or of mental or physical
conditions that mherwne would RO unat-
tended.

-

. REFERENCES ¢

L

1 Rheingold. “Basis of Medical '
K Am, Jur. Frials 109 155 (1967). . ;

2 Fabriiz v, State, 851 AQd ‘177 (Md (t of Spe(
f\pl\ Jan. l‘)7b) \.

Addmonal Readmg

Dls( overy and F, valu-
15 Am. Jur. Trials,

l{asungs Lawrence V',
ation of Medical Ré mr(‘ls,
bhegin p. 373 (1968).

“Basis of Medical Testi-
rials,

Rheingold, Paul D,
mony,” 6 Am. Juy.
(1967} ' |
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The Hearsay Rule

Definition of hoérny
Hearsay is;
A statement

(1) not made in court,

~7
|

begin p. 109

* hut also that they were serious enqugh to

‘estimony,”t §

zl
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(2) made when the declaram could not be

cmsa-exammcd and

(3) offered in cqurt_secondhand as evi-

dence of the truth of its content.!

If the statement is made outside of court, the

trier of fact is unable to evaluate it. Normaljy,
1udges and juries evaluate - the persoinl
credibility of a witness as a part "of the
factfinding . process.. Personal credibility or
believability depends on such factors as the
‘witness’ perception, memoryg articulateness,
veracity, and demeanor (i.e., how the witness
looks ‘while testifying).? :

Permption, Wthh refers 10 how accurately the
*wltness ‘perckived the event, depends on factors
such asv

o

dl\:nce fmm the evcnl

outside interference or dlstractions; '

®
°
o ‘witness"physical condition;
’O_ any per(‘epmal disabilities of witness;
. .

time of day or night.

“The problem with hearsay.js that the wier of
fact cannot use these factors to evaluate the
believability of the pétson who first made the
statement. ,.Only the witness m the courtroom
who iy repeating the stattment can  be
evaluated, and this witnéss has only second-
hand knowledge of the event.

i
Supp(m the witness in court is a social worker

repdriing what a neighbor said about a

family. Even though the worker may have
heard the neighbor correctly, clearly r@alls the
interview, can articulate precisely what was
“said, and has no reason to lie, the trier of fact
still has 'no way to evaluate the neighbor’s

credibility. The neighbor may have incorrectly

observed or may have a reason to lie. It is the-

absent 1reighbor’s . communication that s

being used as evidence, not really the social

“worker's. Therefore, the judge is left without
any means of deciding whether or not the
neighbor s to be believed. ()nh the worker
observed the neighbor.

Memory, which involves h()w well the witness
remembers what was perceived, can be dis-

N2

torted by exciternent oveluhe incidem or by the

simple passing of time.’ *For instance, if the
neighbor who- saw the incident then viewed a

densational television report about it, his/her

memory could be “distorted by the report’s

'scnaauonahsm - ~

1y

Articulatmess cma:ls the wnmess abxhty 3
correctly communicate an experience to othe

It depends on factors such as abiMy to speak
without hesitation .in the narration; use of
accurate, understandable language instead of
professional jargon or ‘‘street’’ slang; and
willingness to provnde supporting details as

well as general statements. OQur hypothetical
* neighbor-witness would be more believable if,

instead of rcferrmg to the beating only as being
“knogked about,” - he or she specified how
many- times the child was hit and on what
parts of the body.  ~

VerBcity refers to  the  witness’ apparent
objectivity; it ‘includes questions such as
apparent personal involvement or lack of
reason to lied If the neighbor who allegedly
saw the abuse had a longstanding and well-
known dislike for the parents, this bias could
color the testimony, makmg it less behe able.

Demcanor 1S lh(‘ witness’ mhmmy conduct
on the witness stand—the “sweaty palims and
shifting eyes™ approach to trustweorthiness.

A witness testifying in court is required to
swear or affism that the truth will be told. The
purpose of the affirmation is to impress upon
the witness the importance of testifying
trathfully. '

‘The oath functions, first,
religious or moral. prohxbmom against lying

and, setond, to rémind the witness that giving
false testimony while under oath is a crime’

carrying severe pumshmt'nt '

Since hearsay involves quoting a “statement -
mdtle by a_person who was not under oath -

when the statement was made, the out-of-court

declarant was under no reminder or compul- .

sion to tell the trath®

10 cll o mind




The rchabthty of te‘umony is usually tested by
cross-examination of the witness. For the
benefit of the trier of fact in the Anglo-
American judicial system, cross-examination
is the primary method for exposing falsehmd
error, or weakness in testimony.®

The hearsay rule will exclude hearsay -testi-
mony only if the secondhand, out-of-court
statement is being used in court to prove that
what the statement comimunicates is true.” The
rule does hot operate against testimony offered
for other purposes. This element is best
explained by examples,

Exiinplu of'humy'
- Example 1

The witness, a classmate of an allegedly
neglected 7-year-old, testifies:

Kathy came to school on March 10, and
during recess I heard her tell the teacher

this story: that her parents had gone away
4 days earlier and left her and her younger
brother alone,

Kathy also said that they ran out of food
wpafter 2 days and hadn’t eaten since then. I
guess the parents came home; but, on
April 2, I heard Kathy tell the teacher that
the same lhing had happened again.

This testimony is inadmissible as evidence to

‘prove the truth of the statemmts made in the

testimony: that the parents, in fact, twice left

their two young. children unattended and

without food for long periods of time. This

hearsay evidence is unreliable as proof because

the witness might not have heard Kathy
correctly, or might be embellishing the story,

“or there might be a reasonable explanation, or
“ maybe Kathy just made up the apparent

abandonment to explain being late to school.

The witness’ testimony, however, could be
adinitted as proof of other facts; for instancy,
that Kathy was in school and nog truant on
March 10 and. April 2, or that the schoolteacher
had notice of a reportable case of child

glect. Kathy isinot on the witness st:]a
her classmate is 1<*peaung Kathy's statement

secondhand,

Exumple 2

_Same as Example 1, except that the witness is
“the schoolteacher mpcatmg w:th Kathy said.

Admnssxbnhty of the statement madc by Kathy
is not affected by the fact that the teacher to
whom Kathy spoke is rccountmg the incident.
‘The teacher is still repeating Kathy’s statement

“secondhand, which means the teacher is giving

hearsay testimony. The statement is still
unreliable to prove that the parents, in fact,
neglected the children.

If the court considers Kathy a party in the
hearing, the testimony of either the classiate
or the teacher 1s admissible even though it is
hearsay. The court allows the hearsay evidence
under the Admissions Exception to t
Hearsay Rule (the section on hearsay exce%
tions follows). Some States tfor instance,
Oregon) consider allegedly neglected children

‘to be parties _in neglect and termination of

parenml nghts hearings.?

REFERENCES

I Based on McCormick on Evidence at 584 und
Federal Rules of Evidence, Rule 801. These and
adl citations o the Federal Rules are based on
Moore's Federal Practice Rules Pamphlet Vol. 2
(1975). (Herealter cited in re[erenc(‘s as Moore's))

2 McCormuck at 581; Waltg, lon R., Criminal
Evidence. (Ihicagr). 11.: Nelson- Hall, Co., 1975.
{(Hereafter cited 1n references as Waltz) :

S Government aof the Icrgm Istands v.
37@E2d 540 ($rd Cir. 1967). '

4 Perj ury 1s gdherally considered a felony subject
to heavy penalties. (.()mpare 1 to 14 years, in
prison in California (Cal. Penal Code §§118, 126
(l970)). up to a $2,500 fine and/or 5 g‘;rs

Aquino,

risonment in Orégon (Or. Rev. ts. .
16 065, 161.605 1975)). $5,000 fine and/or
5 years in prison in New Mexico (N.M. Stats.
Ann. §§40A-25-1, 40A-29-3 (1953)); up to 7 years
imprisonment in New York (N.Y. Penal Law
- §8210.15, 7000(Merney. 1975).

"> McCormick at 582 Federal Rules o;' Pwdm(r,
Rule 608, Advisory Committee's Note, cited in

\lm)rrs al ()07 :
Nederson v Unifid States., u‘m 8. 911, 94 S.C
22:3,‘~H L. Edg 2d 20 (1974); Chambers v.

Mussissippr. 10 U.S. 284, 93 S Co 1088, 35 L.
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Ed.2d 297 (1973); McCormick at 43, Sequestra-
tion of witnesses, - discussed earlier 1 this
manual, is the second major truth-tesung
mechanism,

7 Andgr.mn v. United States, ibid.

8 State v. McMaster, 259 Or. 291, 296, 486 P.2d 567
(1971); Rule 26(a), Uniform juvcmle Court ‘Act,
cited in State ex rel Juvenile Dept. of Mult-
uomah County v. Wade, 19 Or. App. 514, 527
P.2d 753, 757 (1914). .

Additional Reading

Binder, David F., The Hearsay Handbook.
Colorado Springs, Colo.: Shepard’s, Inc., 1975.

Davis, Samuel M., Rights of Juveniles; The
Juvenile Justice System. New York: Boardman,
1975.

Waltz, Jon R,,
I11.: Nelson- Hall (.o

| Excbptlom to the Hearsay Rule

Criminal Ew'den(.e. Chicago,
1975.

Prior hcolbctlon recorded

Sometimes a witness can no longer recollect an
event at the time of trial but made notes about
the incident at the time it occurred. Notes
comempordneoml\ made may be admitted
into evidence (i.e.; read aloud at trial) as an ex-
ception to the hearsay rule, if the witness testi-
fies that:

1. He or she at one time had firsthand
knowledge of the event.

2. Now does not remember,

% The notes were made when his her

memory of the event was fresh.

4. The notes were accurate when made,!

¢
L]

Some States (e.g., Oregon, Colorado, Mary-
land) do not require the witness to testify that
“he/she. can ‘no longer remember in order to
read the notes into evidence.? (See ‘‘Medical
Records in the Absence of Independent Recol-
lection.” on p. 61,

REFERENCES

V Federval Rules of kv zd(‘l R Rulo BOS(H)

2 State v. Sutton. 258 On. 1’)0 P.2d 74¥ (l‘)()‘))

at

“Admissions

Admissions are statements made by a party to
the action, and a party is a person with an
interest at risk in the legal proceedings.

Children, paremis, and legally recognized
custodians “are parties in neglect or abuse
proceedings. While statements g party makes
out of colirt are adimissible as evidence against
that party—even when repeated secondhand by
someone else—a party’s out-of-court state-
ments which aid the party’s side of the case are
Asually not admissible. T'he reason for this
difference is that the party. can testify in court
to favorable facts, but probably would not
\xepeat unfavorable stateme\qls.

Testimony can be offered against a party
whether or not the party is avallable in the
court totestify.! Even though tcsnmony about
what the party said is secondhand information
and therefore h&ﬂrsd‘,, it 15 permitted under
this exception to the hearsay mle'

REFEREN’( E

I Binder, David F The Hearsay Handbook .
Colorado Springs, Colo.: Shepard's, Inc., 1975,
(Hereafter cited in references as Binder.»

Characteristics of admissions

To qualify as an admission, a statement need
not actually be against the interest of the
person who originally made “1t; but it must
meet the following requirements:

I. ‘The person who originally made the
statement (the declarant) must be a
party to the action.

The slatemem“\ust be repeated in
court by a witness who heard the state-
ment made by the party.

3. ‘The statement must be used against the
side of the case of the persoir who made
he statement originally..

The statement can be used only against
the person who made 1t 1t canpat be
used against other partes off the sajne *

sigle of the case, even though it e .
aguinst their interest too. ‘
‘_’ e . ‘ o . .

“
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the same fact sitwation.? For instance,

- E.

iomeumes, testimony wnll\i excluded totally
because of its extremely prcjudx ial nature. For
example, the confession of one’defendant in a”
conspiracy trial has been wholly éxcluded be-
cause the jury may use it against the other
defendant who did not make the confession:!

REFERENCE

1 Bruton v, U mtrd Slatﬁ, 39[ LS, 12%, 88 S. (.

1620, 20 L.Ed.2d 476

Use of admissions !

Admissions can be offered agathst a criminal
defendant,  except  that illegally  obtained
admissions must be rejected (suppressed).!

An admission is not necessarily a confession.
For example, if the evidence in a burglary case
clearly established that the burglar wore white
gloves and the defendant at trial denies ever
owning a pair of white gloves like those worn
by the burglar, the court will admit testimony
that the defendant was heard to have said a
week before the crime, T just went downtown
and bought myself a pair of fine white gloves:
I always like to have a pair of white gloves
around.”

A guilty plea 1o o criminal charge can be used
against that persont in a later action involving
if a
person pleads guilty to criminal child abuse—
although it is hearsay in a later action—that
plea may be offered as evidence in a subsequent
hearing in juvenile court to determine jurisdic-
ton over the c¢hild! or in a hearing on

Cterminaton of parental rights.

If a parent confesged 0 aqsocial worker that

he/she abused the child, i socjaworker can
repeat the statement ig vourt, even if no

cringe 1Wrgspetition is involved. The parent's
ad on pratlowed as ey m(e to prove the

{act that the parem (mnnhhed the act, and the

hewri

~d(imls§<)n #an be used in any subqum‘m
? . *

Vo
: <

Lo be admissible testimony, such an admis-
stont must be made by a party to the action. A

. - e . .,
SN R LI

noncustodian of the child may be the abuser

without being a party to the court action, Even

if the noncustodian abuser makes a statement
of admission out of court, the communication
cannot be repeated secondhand in  court
because it does not concern a party'®

REFERENCES
I Mapp v. Ohio 367 U.S. 648, 81 S. Ci.

L.kd.2d 1081 (1961).

2 Boshnack v World Wide Rent-a-Car, Inc., 195
So.2d 216 (Fla.. 1987) McCornmnick at 685,

'_ Admiioibn by slience

A parly by bemg stlent, can adopt a stdtemem

“inade by another in his/her presence so long as

tt is shown that the party heard the statement,
understood it, and could have objected to it but
did not! Being silent shows dgxcemem
with what the other person Says—1in (*ffv((, it
makes the statement one’s own,

For example, a social worker may testify that,
i a conversation with both parents of an

- allegedly abused child, the mother stated that -
“would often get very mad at the

the father
child and whip her with his belt for things like
not having the table set, being slow to take a
bath, and especially for mlkmg back.” Some-

~umes he wmxld hit the kid 20 times before he
This testimony is admissible .agdmsl :
the father as an adopted admmmn since he

stopped.”

was n the ‘same room “and, under the
circumistances, could be expected to deny the
statement if 1t were untrue.? The testimony
could not e admitted af the father:

(_l) was not present;
@
(8) if he had

e attorney  who
nothing.*

did not hear the statement;s

consulied an

him o

previously
advised

. REFERENCES
1 State 1. ()'Brien, 26%

2 Prople v, Preston. 9 Cil. 3 ‘5(18 107
300, K08 P.2d 300 (W(‘i)

or 3k 196 P2 191 (1072).
:ul.' Rpur.

-

1684, 6

say -

‘ wll;_.,s;ﬁ
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-.4 Con mmnwnlth o Burkr. 359 Muu 52! 159

B N N 355 u ) o Maoore’s at 848, ;
REREERN . : - 2 By amm l() me leudmg THEE O )hxv -
T ' ~invest s, Johnson v, Lutz, D5 N.Y.
o 124, 170 N.E. ! 17 (1930).
' Regulerly-kept business . - ot
Marly-kep records Abssnos of mmm-mt mmu records
Characteristics The absence of an entty in a busineu recoid -

To Qm\lify under ‘the hearsay excepuon,
records mutt-

1. Be kcpt in the regular course of
~ business,

2. Be mmade at or near the time, of the

transaction. i e

3. Be entered by someone with hmh.md
“knowledge of the business.

At common law, the person aking the entry

had to .be unavailable, but this requirement

has been generally disregarded with the advene

of modern recordkeeping systems. Today the

court requires the. custodian of the tecords to

‘lay the necessary foundation.! (See séction

“When Medical lnformauon Is Admissible,”
beginning p. 58. The information is also

 applicable to social agency files and the
records of profitmaking enterprises.)

—4f m[ormalnon is not part of a regularly-kept

~ recording system; it is not admissible under

~this - hearsay exception. For instance, a by-
stander has no public or business duty to
provide information to a social worker. The
bystanders hearsay . (secondhand when  re-
peated in court) statements, therefore, are not
admissible as part of the regularly-Rept
- business records exception to _Qlt‘ hearsay rule.?

Social workers, as a part of their, pmfessional |

duty, take careful - notes during investigative
interviews, and these notes become part.of the
- chient's [ile. Even though technically hcandy.
the notes are admissible into evidence at trial
~because they
- definition Qf regularly-kept business records.

- occut,’
~ transportation of a stolen car, the State intro-
"duced the computer records of the rental
“agency that owned the car. The records showed
“that the ¢
: thcre was
‘tweeni the dmc the car was rcportcd ks missing
-and the date the car was recovered in Arizona.

nornmally meet and match the

may bc used as evidence that an event did not

‘In  one prosecutioni- for interstate

‘was returned to New York and that
0 lease igrccmem on the car be-

The absence of a lease agreement was allowed

as part of the proof that the car was stolena :

P
REFERENCE

| United States v. DeGeorqm, 420 F.2d 889 (9th
Clr 1969) . . v

Rooords n hearsay oxoopuon

‘The records of a regularly conductcd business

acuvny may be admitted into evidence to prove

facts in 1ssue. These records are consxder(‘d re-
liabte®ecause:

I. The records are, systemaucally com-
- piled and che(ked

2. 'The bmxness is a commumg amlﬂy-

3, lhe business had a duty 1o keep an ac-
curate record of transactions.

How to kup records that quamy as busi-

ness records or uguhﬂy-kopt records

1." Records should describe one of the foll_o_w~

ing in detail so that they stand alone without. .

the need for mterpretalmn
® an act,
® a condition,

-~ @ an event.

67
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The record will be requ:rcd to stand alone in
court once it is admitted. Therefore, conclu-
sions such as ‘“The condition of the house on
June 1, 1976, was {ilthy” will not be sufficient.

The record must describe the condition of the

house: ““The living room area was covered
with newspapers upon which were deposited

dog feces and urine. The kitchen sink was

piled. with (hshes upon whxch mold had
formed, etc’

2. Records such as the one being offered into

~evidence must be kept as a part of the regular

course of business of the office. Records kept
occasionally of similar events or conditiohs are
not acceptable; they must be kept regularly as
partjof a system of recordkeeping in the office.
ll(/h()lb(‘d notes of social workers in most
agdncies qualify under this section.

The record must be made at or near the time
of the act, condition, or event. This is the most
difficult requirement for most records of social
work agencies to meet. If a worker makes an
entry into the file, describing from memory an
event that occurred 6 months earlier, the record
will not qualify as a business record. Because
an entry must be made at or near the ume of
the-event, 6 months is too great a time to wait.

If an entry is constructed from handwri';mnw

notes and dictated for typing into the file, 1t
has a better chance of qualifying as a business
record. However. the longer a worker delays in
making an engy, the greater the (hdn(e that it
will not be admitted, ——

- Whether or not a worker has waited too long to

make apn entry Is up to the judge presiding over

the case in which the record is offered. The .

main test the judge will use is wheth& the
record is still reliable informauon considering
the delay. in making its entry.

1f a social worker makes 5 visits per day and

waits 10 days to make an entry from memory,

~there are 49 other entries with which he/she
;eould confuse the eniry attempted o be made
T hrom memory. Theréfore, 1| week may be too

long to wait to construct a record from

_MEnory. _ | .

Although handwrmcn notm that are later
elaborated upon during dicumon are more

_réliable, even these notes lose-their reliability if

the .delay in transcription stretches into
months, Especially vulneralpe to attack under
this requirement is the practice of dictating
files prior to court hearings from notes stretch-
ing over the past year. One rhqy not even ropre-
sent that such transcriptions e the official
record due to the likelihood of jor inaccu-
racies.

How 1o get a record admitted Into evidence

Some person familiar with- the procedure and

~ system for creating the record must take the

witness stand and testify to lhe followmg

The person musi identify the record —

This is the file on the Jones family kept
by the Lynville office of the Children’s

« Services Division. The record covers thc
years 1970 through 1976.

2. The method of preparing the record must
be described—

In the Lynville office, records are created,
from dictation by social workers of client
contacts. Each worker dictates from notes
of client contacts weekly. Each worker
checks typed dictation of notes, File
clerks enter the dictation into the appro-
priate files. All files are kept in the central
file room or cabinet,

3. The time of preparation of the record is
stated— '

Records are created within one week of
client contact from notes taken by the .
-worker during the clicnt contact. '

4.. The recordkeepmg is a part of the business .
of the office— :

It is a regular part of the profession of
social work and the business of the
Lynville office to create and maintain
client contact records for the purpose of
future judgments or questions regarding
the client. :

~T
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If the qucsllon ha| noWget come up in co
regarding records, it is sti] the rcquirement of
the law to keep records in'a certain manner if
_théy are to be admitted into evidence. The
‘question ‘could come up in the future, and
“there is no way to make a record comply oRce it
is created in an unacccpmble manner.
« -

_gxcmd umnm N

An excited utterance is a spontaneous remark
‘relating to a startling event &t condition
made while the declarant was under the stress
of excitement caused by the event_or con-
dmon " T

' Coum consider exclted utterances rehablc

because the person making the remark does SO
in reaction to the “stress of excitement’’ and,
havmg no time to reflect, cannot dissemble the
emotions caused by the event or condition.
‘Therefore, statements made some time after an
event do not quahfy, nor do statements in the
form of a narrative or explanation . of past
events. On this basis, a statement, made at the
dinner table- by'jﬁ husband to a wife, that he
had injured his head at work earlier that day
cannot be repeated in cowrt by the wife under
the excited uttérance rule. The husband’s state?
“ment ts inadmissible as hearsay.

To be an excited utterance, a remark must have

all the following characteristics:

1. It must be made at the same time as the

éxciting event which produced it or so shortly

thereafter that the person making it is still sub-
ject to the excitement caused by the event. -

2. It must relate to the exciting event. fMost
courts do not requixe that the statement
describe the event,2 but, in some States,.such as
South Carolina, Wisconsin, lowa, and Texas,
this requirement has been imposed.®)

8. The person making the remark must have
personal knowledge of the event to which
Jhe/she is reacting. For example, a girl's state-
ment on the teleptione to her boyfriend that
she - heard  “Mommy and_[)dddy. fighting
downgairs” was. held inadmissible “ay_evi-
dence that ‘Daddy” killed “‘Mommy,” sipce®
. the daughtel had no personal knowledge ()f

‘body keeping them.

- Most

what happened‘ lf the daughm‘ mmmed

" *Daddy’s pointing a gun at Mommy!” the
listener would be allowed to repeat her ex-
~ clamation ay part of hiy testimony ‘in court.
What he heard her say would be admissible

even though hearsay, because her knowledgc
of the event was fxrsthand

REFERENCES

A Federa! Rules of Evademe. Rule 803(2

Mu(phy Auto Parls Co. v. Ball, 249 F2d 508
cir. 1957). .

8 Binder at 45 ' \

4 Montesi v. State, 220 Tenn. %54 417 S.W.2d '554
(1967).

Official records
Public records are- excepted from the hcarsay

rule; therefore, they are allowed as evidence on
the theory that:

! N
. . . thelr character as public records re-

quired . by law. to be kept, the official
character of their cgntenu entered under

the sanction of public duty, the obvious

necessity for. regular contemporaneous

entries in them, and the redaction to a

minimum of motive on the part of public

officials and ‘employees to either make
false entries or to omit proper ones, all

unite to make these books admissible as
unusually trustworthy. sources of evi-

dence.! : \

Public records vary according to the public
‘They include:

L Colle(tmns of data, such as birth and
death records, and a chxld abuse'
registry.

® Da_lly ope'rating records, such as
hospital bills or agency payroll files.?

® Investigative records, such as a social
warker’s contact file or.a fire depart-

me mvesuganon report
S,

States  have  statutes  governing  the
admissibility of ofticial records and certifi-
cates. The statutes explicitly state the kinds of

7y o 69
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records that will be excepted; i.e., -allowed as
evidence under exceptions to the hearsay rule.!

Like business records, oflicial records can be
double hearsay. Generally, the typical child
abuse registry is proof only that a report was
filed--not that abuse actually occurred. Simi-
larly, a fire department's report is proof of
whatever the investigator observed—not of the
substance of rcmarks made by anyone else. The
admissible portioggis the part that consists of
~{acts noticed and rded within the scope of
the agency’s official duty; it is not everything
in the official report.4

REFERENCES \

I Chesapeake & Delaware Canal Co. v. United

States, 250 U.S.
I.Ed. 889 (1919).

2 Thomas v. Owens, 28 Md. App. 442,:346 A.2d
662 (1975).

3 McCormick at 785,

1 Westinghouse Electric Corp. v. Dolly Madison
leasing and Furniture Corp., 42 Ohio St. 2d 122,
826 N.E.2d 651, 657 (1975).

123, 128-129, 39 S.Ct. 407, 63

Additional Reading .

']‘hé Hegrsay Handbook.
1975.

Binder, David F,,
Colorado Springs, Colo.: Shepard’s, Inc..

Statements regarding medical dlagnosis or

treatment

It s genemllv accepted that statements inade
by a patient to a doctQrfor the purpose of diag-
nosis and treatment are not subject to the -hear-
say - rule. Courts consider such statements
trustworthy because the patient’s desire to be
helped is presumably- stronger than h:s/hc
motivation to lie.! )

- !

Statements admissible into evidence under
“hearsay exception are those that relate to t
patient’s'phvsical and emotional state. As en-
plained in the section on the use of medical

records, some statements relgting to the cause -

“of-injury aré not relevant to medical treatment,

70

.'The physician may use ang,

. the “hearing for

lf the main reason [or consulting s\physncxan is

to provide xrt ation so that the plysician
can testify a (U[T then the patient’s state-

ments about hts/hcr conditien are not admis--

sible. The reliability of statements made to a
doctor in preparation for trial is suspect; there-
fore, the hearsay rule applies.?

if necessary;
repeat ather persons' statements that form the
basis of his/her expest opinion. Physicians, of
course, may be chosen to help each party.

4

REFERENCES

1 McCormick at 69).. : : ]

2 Federal Rules of kidence B03(8) might, how-
ever, be used to make such a statement if it con-
cerned a condition existing at the time the slate-
ment was made.

~

Practical tips to the soclal worker

i. When you intend to rely on a hearsay
exception, make sure before the hearsay tesi-
mony is offered that the proper background
facts are in evidence. For if an adequate foun-
dation has not been prepared, testimony that
legally should be admitted will be excluded
For example, a social worker who wishes to
read into the record a colleague’s notes on the
case will not be permitted.to do so until all the
elements qualifying the notes a$ 4 regularly-
kept business record have been established.
The testifying worker first must establish that
these are the original notes, taken at the time of
the interview with the client, perhaps tran-
scribed shortly after the contact, and kept
under the agency’s control at all umes.

2. When vou ard a witness, try to eliminate
secondhand information as much as possible
so that the flow of vour testimony is not inter-
rupted by frequent objections from ()pposmg
counsel.

8. Whether vou are a witness or are conducting
the State, you should be
familiar with your local juvenile court’s
approach to hearsay. The rules in thisimanual
cover general principles, but, in different States



| “know ahead of time how yeur judge views the
. "particular portion of the hearsay rulc with
- whu‘h you are conccmed

“""_'.’, ) . ‘ \...,"v_“-\"“ - J\{,» -YI_ . . ...\ ‘ . ot

T as well uv in local courts, judges often exerciw”

discretion in their control of a trial, It is best to-

!llmlmtlon oi Prlvﬂoqu at Hnringo

R mcoem of Mﬂomhlpl

Gencrally, no person can refuac to ngc

testimony in court. All courts (and many

administrative agencies) have the power, by

means of subpoena; to, compel people to
appear-in court and to testify to any and all in-

formation they know about a case. Failure to
. appear or testify can be punished by a citation

for comempt of court.

A few persons and rclauonshlps are consid-
ered s0 special that the law exempts them from

. the general rule, The legal term for these excep-
_ tions is privilege—the most familiar of these
© privileges bcmg a person’s right to refuse to-

give self-ihcriminating testimony (embodied in
the fifth amcndmem to the U.S. Constitution),

7 _Hx'stoncally. spou_ses \could_ not testify for or
against each other, though this privilege has

been modified considerably. Among the other
relationships commonly protected by privilege

are those between minister and penitent, attor- .

ney and client, and doctor and patient. The
privacy ‘and gonfidence of these relatipnships

was thought so fundamentally necessagy that

even thetruth-seeking function of a trial took a
subordinate rolé."

‘Modern statutes now recognize other confiden-

tial relationships, including communications
to sbeial workers, journaljsts, psychotherapists,
accountants, secretayies, and- school_ coun-

selors.? It is best o check your own State

statutes and case decxsxpns % see which privi-
leges may be invoked’in your jurisdiction.
\\ v )

The effect of these privileges is to exclude testi-

‘mony that probably would, if admitted, pro-
‘vide meaningful évidence to the judge or jury.

. For this reasort, the pnvxleggs that do exist are

often interpreted narrowly in order to admit
testimony that is considered unprivileged. For

*
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tial information obtained from the client, but -

the attorney may disclose fucts-that can be ob-
served publicly;
hexght and weight. -

‘This chapter anulym those privilcgu most
commonly encountered in civil child abuse
and neglect heard:
the chapter identif es. States where privileges
“are no longer available 1o exclude evidence in
these hearmga _ v

. nnrmwczs

1 State v. 6296247 Acres o[ Land in New (.Mtlv
- County, 198 A.2d 799 (Del. Sup. 1963),

© 2 McCormu‘k at 136-160; 8 Wi
§2286 (McNaughton Rev. 1961).

3 Lg&ted States v. Kendnck 331 F. 2d llO(&th Cir.
1964) ;

Who can amrf the mr

4 The person who can assert the prmlegt of the |

protected professional relationship is ¢alled the
holder—the only one who can prevent the priv-
ileged testimony from being admitted.

The holder can consent expressly to the dis-
closure, or can waive the right to object.
Waiver can occur when:

1. The holder testifies to the substance of

the communication, or

9. Privileged testimony comes out at trial,
and the holder does not promptly
object, or

3. The holder calls as a witness the person
~ who was spoken to in confidence.

“In the protected profcssxonal relationship, the

client or patient is ordinarily the holder of the -

privilege. If the client ‘consents to the dis-

. closure or waives the right to object, the pro-

fessional (doctor, "dttorney, priest) may not
refuse to disclose the information. A psycho-
therapist, for instance, may be cited for con-
tempt of court for refusing to testify to the
substénce of his/her client’s confidency when
the client has consented; that the information
might embarrass the client is irrelevant.!

| N
g0 g

)

fur instance, the client’s »

more on Evzdenm

q _
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..'The chart at the end of » -
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. Secondhand information- - | Admissible? mh oxogguon i Comments
Parent admitted abusing - Only if parent is a party to
cild to social wdrker. Yes. Admissions. the action.

Mother exolaims spontane-

‘| ously to dootor who s be- .
ginning to treat her abused o .
¢child: “Oh, my God. Have | Even it mother is nota
killed my poor baby?" Yes. Exolted utterance. party.

-|Neighbor told social worker L N e
he saw babysitter isave child . No guarantgs of truthtui-

“1in hallway for 4 hours in the ness or conpleteness of
evening. Social worker testi- - neighbor's statement un-
ties. No. less r’ighbor testifies.
Certitied oopy of child's R
birth certificate. Yes. Official records.

Hospital records show child
broulit in 4 times In 8 :

onths with severe head y Rogularly-kcpt busi~ g
'z‘ﬂurlu. Yes. ness racords. '
Parent tells doctor treating _" (1) Statemont for

hild for severe head Injuries medical treatment
that child “fallg from hercrib-| .- - or diagnosis. Only if parent is & party to

__lal the time." _._,Y‘es‘. L (2) Admission. the action.
on of terms trom En- - N . Not as substantive
cyclope ia of Social Work. Yeos “Learnod/wrltllng. ovidonco.-_ :
' If the holder does not ("(I)n'scnt or waive the REFERENCES

right to consent, the professional may not
testify. Even if the confidential in{ormation b i r)lz[w hutz, 2 (.ul 8d 415, 467 P.2d ")57 85
would provi * information unobtainable else- Cal. Rpur. 829 (1970).

where, and-evln if the professional believes.the* Ty Miss.

client .would be unhurt or helped by disclo-
sures, the professional must wnthhbld the
mformauon ‘

Code -Ann, l3 15 (1972). ((‘rnmnal
“prosecutions for child neglect or nonsuppaort of -
. ,(.hnldrm are extepuom) o s

] New Jersey Stats, imx §2A 84/\ l7 (2) (1976)
(Offenses comunitted agamst the children of the

If both pxofc-ssu)nal and client have the privi- Spouse are exceptions.)

lege, then both must copsent. In States, such as
ississippi® and New ‘jctsey, a spouse cannot -
forced 1o testily against the other spousr
and the other. spouse can object to the spouse’s
'« . testifying. In thebe States, both:spouses hold a
' _peiviege, and both must consent to the testi-
mony beforJn can be admirted.

Testimonial privilege

Very few States now grant any persop the ri'&ht h -
to refuse to testify when subpoenaed. Many
States have a statute that specifically denies the




7 nght to refuse to be a wnncsl through lah: *
. guage such as;

l‘.xcepr as mherwiae providetf by sutmc‘
(») every person is-qualified to be a. wit-
‘ness, and (b) no persan has a privilege to
refuse to be a witness, and . .. (d) no

A

‘person has a privilege to refuse to disclose _
holder consents.? The effect is the same as a -

any mauer or to produce any object or
-7 writing, . . . (Kansas Sms Ann. 60-407
. {1968)).

The only testimonial privileges now encoun-
tered with any frequency are those mentioned
{n the introduction to this chapter and:

l.. The pnvnlegt of 2 cnmmqll defendant

not to testify at his/her own trial;

) "~ 2, The privilege of any pefson not to have

: ~to testify in any hearing to any matter
that might lead to his/her prosecuuon
for a crime;.

Q\“ 8. A spouse’s privilege not to testify

4. A spouse’s privilege to prevent his/her
spouse from testifying when the first

spouse is a party litigant or crimipal

defendant
resumomal pnvxlegc relates to a person’s
~right to refuse to téstify when that person has
. =5 relevant information and is legally competent

qualifications.)

A competent witness is one whom the law per-
mits to testify, and, as in the Kansas statute
quoted above, gencrally any person is quah-
fiéd to be a witness. Persons who lack the
.ability to relate their observation$ or to dis-
tinguish “truth from falsehood are gofign
.disqualified, or incompetent,
The list of incorgpetent witnessés is quit
short, typically incitding: : :

1. Very young children (see section on the
child wuness, begmmng p. 46)

2. Persons who lack the mental capacity
- to understand an gath or affirmation;

8. Persons who have been wnv:cted of
'_perjury '

.' ohallengwed Ny .

'Conﬂd'cnucl cbh;munlcmom ‘

K agamst the other spouse; .

‘A communtcation lypx(ally consists of spoken -

to take the stand. (Competency refers to legal

"as wunesses,

I‘he j‘udg!.' determmes ifitis WOrlhw hile for thc
rt_to hear a witness whose co pctency |s

-

In somc Qtates‘xhe 1csmnomal and communi-
cations privileges (section on confidential com-
munications follows) are granted in language
muking :the witfess incompetent, ‘unless the

general pr\vﬂege to refuse to testify. -

REFERE\ICES

| McGormickat 18980, . °

.2 For example, West Virginia dedares that attor-
_neys and. physiciang aie intompetent witnesses

" concerning a_professional communication and
dlaw and treatiient (W. Va (xxie §S'§06

10(c) W (¢) (1976)).

Most pnvxlcges are granted to p pserve the
rivacy of ~ confidential commuNications.
herefore to fall within the protecti

'.o

made in the course bf a protec ted relationghip,
in a private semng

or written words, but it may also be nonvcrbgl

expressions where these are intended “to’

convey a mdfning or messg€ to the other
[person].”"! Acts are orditrarily nog protected as

communications, but some States prote(t acts’
done by one spouse in the sole company of the
other spouse.?

Since the law . protects the special lelauonshlp
the communication must be“made within that

,rcldtl(mshxp For example, communications o

one’s attorney are prmlege(i but confidences to
the opposmg party’s attorney are not protec ted
since no trust exists outside the relationsbip

~with bne’s own attoriney.

RN .
‘The confidential copymunication wust  be
made privately: What a ﬁerson tells his/hcr’/ -
own attorney-is not privileged if the communi-
cation is made in front of other people at a
party. A communication not inténded to be
private and confidential will not be protected
by a privi}[gc(d’. '

’ J
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A communicatioh however, that was intended
.o be private but was intercepted may still be
“protected because the. legal solutions to eaves-

dropp g are changing@At first, courts, per:

mitted the cavesdropper to testify to the fnfor-

hation that the privileged person had a right

_ to withhold.!, Now that eavesdroppers®can. use
&g sophdsticated | electronic surveillance devices
‘_ dgdlhst xfrhlch the mdnnny person cannot take
-+ reasonable precautions, courts are more and
- more willing to protect communications that

were intended o be pnvaw‘

¢ _"‘1
Ty, - .

. ' REFEREN(TES

] \l(((mnuk at 1es-1enh. - ’

-2 For (\dmpl(' Propl v, I)aq/nw\ Y. l‘)i 86
. NE2d 172 0919, ¢

s

] (onmumzuea](h 1. (,nf/m 110 de l8l (1872);
: o Hammmfs v. State. 737Ark. 195, 84 SW 718
L CL1905). . *

4 .\!("(;(;rr—ni('k at 154,

A

Hdsband/wife privilegesf,

SN

testify in his/her own. defense, and that hus-
band and wile are one person.! Today the
pnv:lcg‘e is retained in the.interests of pro-
tecting’ marjtal, harmony,? or, at least, by not
addmg to already exxsung’mamal disharmony
by setting spouse against spouse in a court of

law .’ ‘ .

¢

It is important to note which spouse- is the

holder, for each of the four testimonial privi-

feges. In the first and second, it is, the witness---
spouse, and ot the other spouse, who holds

the privilege,and who, therefore, determines

whether the evidence will be available. If, for
.(\xdmple, a husband wishes to testify for-or

agamst his wife, he can, and the wife's Obj(’(-

Hons are nmlcvan(,
¢

In the third and foimh privileges listed above

the nontestifying $pouse is the holdet, and, no

matter how wvoluntarily” the witness-spouse
takes the stand, thg ;esumon\n will be ex-
cluded.* In_ soige States, the ftrst and third
privileges de both dpgluable, in these jug

dictions, - Wh spouses must consent to
' mn()d}i(n()n of the testimony.’

. his/her spouse may have infohatidn proving

* privilegs

. party to the action. It

I'he spbuse not testifying does not have to bea

a withess.g 3 a Wit Is testifying falsely,

the perjury.®-The husband/wife’ pxmleg% may
e\dude the ,spouse s eviderice. :

~

- In oxdtl to invoke a husband ‘wife tesumonlal

rivilege. the parties must be actuallysmarried:s
This is not true of,the husband/wife prjvilege
for confidemial contmunications, Since this
» protec 1 confidences~made between

d

ay be that the spouseis .

mamed people, the spouses must have been’

married when the fommunicatiog was made,

. but divorcé or lhe dedth of. one will not.

~mvolving re

}‘\

The pnvtlege for (onfndvnyal communications

ordinarily, permit " thé. gther 16 reveal the
_secréts. ‘The person who' holds the prlnlege 15
T the spouge, who made the confidential com-
mynication. . the’ case of a (onversauon

st (onsenH

. - 14
4
! The husl)dnd wile prmlcgc 15 A(tga{lv five
- privilegds that appear. i nost States in smmus .
combimations:
’ A privilege not to testly dgainst one’s
spouse  (held: by spouse \Wwho' is the
S witness testifying). LT
3 2. A privileg? not to testify at all at the
e Cwial of ong's spouse (helld by spouse
\\’h() is the witpess usuf\m »
. \ O el
. 3. \ pll\ll'(’i{(‘ ot 1o have dne's’ spous(‘ .
- tesufy against oncself (held by spouse
S who is not the witness testifying).
S .
~ 0 LA pm’llege noy tw e\pose one spouse 1o
. h . testifying at all at the other spouse’s
¢ yial (held by spouse who'is not me
. ’#) w - WItness testi ymg / . |
. A privilege not to revea) (()nh({enudl.
R o (dmmum(amms~ made by ORe's spouse,, N
R dunng the marriage.
:* ’
T~ lhe first. fom pn»rleges funcmm"to pxeveni 8
T persan’smspouse’ from tesgibyhig at all, They
LT ()n‘g’m:u m*tw )‘-dhcaem ommon. law doc-
St ines hat a qu -is - legHflly -incorppetent to .
o 8 ~ v
| .% - " ..
»q_( v . “
NN A
‘ ) A
- .'\‘;- :\ i -~

only protects-private communications. If ther
is ne testimonial privilege, the spouse. or

: .
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ocal confidences, both spouses
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" forther spouse. muy tmﬂy to’ unprgvzleged
e Imformﬁon, as ducusped Qbove.

I The husband/wﬂc pr:vnlcges halve speua] ap

o plicability to-child abuse and neglect praceed- .

ings. Tradxtionally, the' privileges havé not

been ayallablc in criminal pmaecuuons when

"' one spouse is acrused of a Cnme against the

Co othcr spouse. L .
= _ T »

i 4 A crime agamat thc chﬂd of either spouse is

“considered equivalent (0 a crime against one's.
- spouse.! 3 In these cases, the elimination of the.”
prmlege is Jungbpd on the grounds ‘that -a

- serious crime against. a child is an offense
“againist family harmony and society, and the
~ parents are the only persons with hrsthand and’
long-;crm mformauon. A

a focus ‘is op the child's welfare rather than en
" States removed the husband/wife privileges in
- all proceedmgs rcsulung from reports of abuse:
.or neglact. Only nine States allow the privilege
- “for confidentiai dommunications to be invoked
Cuf tl'ysc hearings,'® and only eight allow the
protection of testimonial pnvilegts 't Where
the. pnvxlege.remams the general rulgs apply,
‘but, where the privilege has been removed,
either spouse may be compelled to testify just

as with any other . wi es‘s
. \ . . . * * ’ )l .

NS

.(’_
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Fhls reasonmg i{ even more bompcllmg in -
civil abuse and-neglect proceedings where lhe '

pun'hhmcnt for; a crime. For this reasdn, most -
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mon, W.ashmgton..Weu ergmh, and Wis-
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Tbc pnv:lege grpmed tbc attorncy/cllcm rcla-
tionship. is” probuibly the oldest in history; it
was already in existenice durmg the reign: ot
Eljzabeth 1 o[ﬂinglandX L .

. .
The p‘)osc of the attomcy/clxcnt pnvnlﬂt is
to promate the fullest disclosure by a client to

-~ his/Her attorney irqorder to secure the mostjust
. and efficient han mg of claims?®. Unider this
pnvxl , thg .client is free to telt the' lawyer
everything, since the lawyer will be abgolutely
‘prohibited from repcatmg any part bf it.

» The client. is the holder of the privilege, as is

fo. 1057} Chtmberlam v

- P T

“true with most protccx\ed professional relation-

shxps

“The profcssnonal relatnonshxp exists whenevcr
a person wonsulis a lawyer for legal advice.
Even if the lawyer detides. no} to take the case,
or if the client does not pay a fee, the consulta-
tion will be pnvxlegvd’ -
.

\Jot }Veerything an éttornc'y does will agrount
to legal consultation, ‘however, and not all
privileged comiunications are protected. in-
cludmg the lawyer's legal advice.! The protec-
- tion, “Tor example, does not extend to readily
observable facts about the client; nor, ordi-

“narily, to the identity of the chent whom the

attorney lS nepresemmg’ .

’

)

L

()ne may hot freety ask a lay

" how o cothmit, a cnme
~tions conmmng conte

for advu‘*c on'— .
e, _consulta- -
crime and

fmud arg not privifeged.’; b exa»mple, if a
person éfésses to-his at hat he'shot his

-+ wife, tha¥is privileged; xf the attorfiey tells,
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. him to get rid of the murder weapon, that is'é : " "related privilege” found in New Jersey has
suppression of evidence and is not privileged.  not been interpreted by court décision, we do
P T not know if -the attorncy/ﬂncm' privilege is
- .. The interviews, notes, ahd memoranda placed  similar to that of ‘the phy€ician/patient.
, in an attorney’s files as a case develops are often . s N
¢ “not protdcted hy the auorney/client.privilege.  In all jurisdictions other than these few, the
. “However, this work product is generally pro- traditional rules apply to generally “seal the
tected from_disclosure in recognition of the  attQrney’s lips" and exclude from evidence - -
attornﬂéTy'g need for privacy in preparation for information imparted to an attorney by his/her
trial.8The “work-product exception,” as this.is client, whether the client is the parent or the
- ~ called, operates as a qualified privilege pri- -child.'/
marily to protect the privacy of an attorney’s ' ' . S
\ " case development from an opposing attorney. . « " ©  REFERENCES ‘ \

¢

- Confidentiality is essential to the attorney’ | Wigmore at §2290.
client privilege. And the presence of the attor- * 9 aq.cormick at 175;

ney’s secretary or law clerk when.the communi- . i , R} i
8 Denver Tramway Co. v. Qwens, 20 Colo. 107, 36

> ::1:11::;} is made does not destroy this confiden- P. 818 (1894). |

, , N ' ' oy American Cyanimid Co, v, Hercules Power Co.,,

-; At the othet extreme, corneritig an attorney ata . 211 F. Supp. 85 (D.C. Del. .1962). .

'\ ~ party will not result in a protected communi- .5 In re Rickardson, .31 N.J. 89177157A.2d 696 .
SR cation. However, consultation in the attorney's (1960); Baird v. Koerner, 2719 F.2d 628 (9th Cir.

,1960); In the latter case, the colrt recognized the

office, with no one else but the client’s rela- .
. 0 < enerad Aule stated in the test but refused to

tives or a, close friend, will be privileged if it* S disclosure of the client’s identity whe

" appears that the client -intended to speak in . no litigation or claim was being made. TP
_ confidence and that the presence of the others attorney, Baird, delivered to the Internal Revenue™ - *
'L was necessary to the consultation. For example, §<‘T:(li<“-_€ an amOl:if)NliCSl nated as 3dd}15;10nal taxes . ..
. when .4 mother accompanied her yvoung owed 'by ‘an undisclosed taxpayer. (1he %OVF"-" -

. daughter o , discuss the girl's ment was ugderstandably frustrdted by “the

: - daughter to an attorney to ‘discuss the girls . yuonymeus payment, since it probdbly suspected- -

. * ~ 7 .SMUGHQI}, t‘he COHSllllatl()n was held pl‘lvllt‘g(‘d an l_R_g au‘(ﬁ‘: \Nou‘d u'nco‘er lhareven'more tax

X * since. the mother’s presencé and participation _money was owed to the U.S. Treasury.) SN
WaRy :‘gpproppate and necessar o open con- g pickman'v. Taylor; 329 U.S. 495, 67 5. Ct. 385,9t

versation between the girl and her attorney.’ 1..Ed.2d 451 (1947). _ S

2 Bowers v. State, 29 Ohio St., 542.¢1876), as cite
in McCopmick at 189, Notes 85 and 86,  ~

8 McCornsek at 189, °

If two or mere.peopl¥ jointly consult an attor-
nev, that conversation is still confidential and
protected, except in an act)'(')n by one chient -

J

agaipst the other.® / : oo : ,
. f‘ R- . . ‘Physician/patient privitege® '
+ The State d Federal courts- recognize the  [he term “physician” generally includes all

attoifew/(IMit privilege in both. ciwll and - medical doctors—general practitioners as well
- .criminal Mearinggt Only Alabama, Massachu- 4 specialists in areas such as psychiatry,
: setts, and Nevallavhave specifically abalished pediatrics, and opthalmology. Generally, den-
this privilege in thild abuse.and heglect deter-  tigts are not considered physicians entitled to-
. minatlons, In addition, Kansas, Mississippi,  the physician’patient privilegg. ' .

.. Montana, New Jersey, New Mextco, and - . : _ A \

Oklahoma mgy have abolished thi¥ privilege O

by. means of language abrogmmg’f“d}é} physi- 5 he e.ff tand scope of the )x:iiviie € .f' voring the

cian/patient prl\'{leges a",(,l .s;rnll'aY_ pnvrleges : (};‘sclosue:q ot Ccimiﬁiiemiz:l in[formagondby' do%:tors .
o ,01‘*‘4165‘883"}“ disclosure™ in Fh‘l_d abuse a"‘ was discussed in the chapter on the use of medical
o neglect ‘Ca"scs."Sin&e\ thejsimilar ?{iy;ilege".or " records at trial, : , '
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Lacts of abuse andror neglect.~_

~of their secrets, professionals fear that dis-

- client, may be petceived as betrdval, or may in- P

- _and ps\m()therd}hsgs and then Clmns
' . dence in his” her therapist, who maybe treating’

) ',Ps\(holng;sls are gu'mtcd a privilege against  the probl®m, is not warranted by the possibility -
disclosure of clfents coninunications in 29 of obtaining (*\1(1(11((‘ fmm menml health
"¢ States.$ Generallv, ghe privilege iy given to pm(tmom‘ls ;

cut, Florida, Illinois, Maige, Marvland, Massa-

+. t . . :
Courts see the medical prefession as the pri-  litensed or (emfwd pPsyc h()logms In. States
mary profession to encountér and redognize . {such as Oregon) which license only persons
child abuse or neglect, Doctors were, mzla(! " “who have a Ph.D. m,pwc hology, ps»(hnlngls(s
the lirst to have the legal obligation to r port  wathout this degree cannot claim a privilege in

abuse cases. ro any judicial hearing. Towa aloneamong the
. e S e ' Statgs grants a privilege My “covinselors.”
To allow courts w use evidence knoWn to the . .
physician, almost every State eliminated the  The term “counselor’” usually includes persons
patient/physician  privilege in  abuse  and  with less than a Ph.D. However, even this
neglect heapings. Only California, Illinots,  broad term usually does not include members
Vermont, and West Virginia'permil any claim  of “support groups’ such as Parents Anony-

P‘ychom."l’"w“’m privilege therapist is-consulted for diagnosis and treat-

ment of an emottonal pmblem As with the

of phvll(gc to be asserted. Inilllinois, this priv-  mous. Where the privilege exists, n typically
ilege is waived [or any pexson (mcludmg medi-  bedongs o th(‘ (hem ‘ ’ L
cal. personnel) making a repdry,! and in Ver- - - "__T- |
mont the pxi\'ilt.ge does not apply to iMorma- (,enerall) lient's consent is not requircd
Hon (on((mmg children who may be VICUMS  when hu"her Mental or emotional Sstate is an
- of a crime.? ; issue in the case. Thus, il an abusing parent
' ' ‘ claimed temporary insanity as a defense to a
REFERENCES co criminal  prosecution, ‘the parent's psycho-
_ N ; . therapist could be mmpeiled to disclose confi-
I L Ann. Stat Che 23 82060 (Smith-Hurd 1975 dential communications that related to the
Supp... ‘ defense; a claim of privilege would  be
2 \-'(‘L:nom Stats. Ann. tt 12 81612 (1978 Supp.). - ungrounded.
v ’ v . .
o The pmfc'ssimml relationship exists when the

Many Sld((s yecognize lhv s;)o(ldl need to pro- physician patient privilege, there is no pri;'i-',.

“(_‘{‘“;"} fl“(l‘.k_”’l".'l( (}h( }“;R“‘f'd‘“il“‘“f_""“(“ l(gc&‘uwccn client and therapist when the
;".‘“;" n 4 ”5]“”.);)( :?' (}eplus_.s:( lp{llimil O therapist is consulted solely for his ‘her expert
s her counselor. Paticukarly in child abuse. 0000 iunl for teatmentsd_, +-.._.

and neglect situatians, the abuser iy TIKelv 6 -
seek counseling m an effort to prevent future ” for th(‘ COUrL, an allegui abusor (‘g“” o a

pointed therapist, by a th(mplst of his her own

Though skeptics question the extent td which
; choosing, or by a protec tive gervices thetapist—

clients rely on privilege to prevent disclosure
evidence, even  where -psvchotherapists  are

closure ‘may lead to negative reactions by the L
privijeged. P

terfere with future tht'rap» ‘ o ' -
JPsychxatmts qualey fora prwxlegc mal} States
protecting - the- doctor/patient relationship.
Some States, including:California, Conpecti-

“psvchologists do not recogize that privilege in

ing and diagnos'mg the problem is of- greater
-importance than “counseling gnd treating

chusetts, Mi(higﬂﬂ and New Mexico,? grant a

special and sepagate pll\lk’g(‘.l() psychiatrists -
States? {eel -that destroying a client's confi-

‘ .
- -

-

N . . o . o . “

- . . o .
- . gy,

the results of this examinatfon are admissible -

dbuse and neglect hearings, feeling that report-.

psvehological  examination—by a  cotrt-ap- -

Many States "that wrecognize a privilege {dr

people whose mental or emotmnq‘l problems .
cause them to inflict such abuse.”’® However, 18 -
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“Carolina, Ohio,

WFla. Stats. Ann. §90.242

shop, Eugene, Orcgon March 89, 1976.

Calif. Evid. Code §1010 et (1976 bupp
Conn. Gen. Stats. Ann: §52- l 1976 Su

1976 Su? ) 1L
Stat. Ch. 51 %5 2 (Smith-Hurd 1975 Supp
Rev. Stats. 421.215 (1970); 16 Me. Rev. Stats, Ann .
§60 (1973 Qu 1 Md Ann. Code Cis. & Jud. Pro-
ceedmgs F&a 1974); Mass. Ann. Laws Ch. 238
(1974), Peo le v. Plummer, 37 Mich. App.
195 N.w.2d 328 (1972); New Mex. Stats.

Alaska Stat. .§08.86.200 (1962); Ariz. Revq Stat.
Ann. $2-2085 (1975 Supp.); Calif. Evid. \g«(l]
§l010 1976 Sugp ) Colo. Rev. Stat, Ann. 13

107 « ) (1978); Conn. Gen. Stats. Ann. §52-
Hb( g?b Supp.); Fla. Stats. Ann. 490.32 (1976
Sup ; Ga. Code Ann. 84 3118 (1974); Idaho

Rév. (.odc9203(6 1975 ﬁ ) {dchoo Ogsychol .
ogists only); Il Ann Stat. ch. 91-% §406 (Smith
Hurd 1966); Ind. Code §25-38-1-17 (1974); lowa
§622.10 (1976 Supp.); Kan, Stats. . §74-5328
(1972); La Rev: Stats—Rev. Stat,,
Md. Ann. Code Cts. & Jud. Pr
(1974); Minn. Stats. Ann. 595,02 7)(1976 Su p)
Miss. Code Ann. §73-831-29 ; Mont.

Code Ann. §66-3212 (1975 | ); Neb. Re\ :
Stats. §27 -504 (1975 Su % Rev. Stats.
Ann. 330-A:19 1955) Nﬁ) tats. Ann. 45:14B-28
(1975 Supp.) New Mex. Stats. Ann. 20-4-304
(1975 Supp.) N.Y. Civ. Prgctice Law & Rules
§4508 (1975 Supp.); N.C. Gen. Stats. §8- 533
(1969); Ohio Rev. Code §4782.19 (1975 Su
Ore Revm St 44,040 (T)’(“(f Wﬁmr
Ann. §68-1117 (1955); Utah Code Ann. §58-25-8 |
(1975 Supp.); Wash. Rev. Code Wash, Ann.

18.83.110 (1975 Supp.); Wyo. §38-348.4 (1975
Supp.). N .

& .
lowa 9622 lO 1976 Supp.)

Massey v. State, 226 Ga. 708, 177 S.E.2d 79 (1970).
State v. Fagalde, 85 Wash. 2d 730, 539 P.2d 86.90

(Aug. .1975). A\ _ .

Alaska, Colorad@Konnecticut; Ilimois,dndiana,
Iowa, Kcmuct{ ouisiana, Maryland, Minne- -
sdta, New am shire, New ¥ork,  North
regon, Utah, Virginia, and.

Wyorming. (See also chart that follows.)

NOTES TO CHART

. (,anforma gramed a prmlege to physx

cians, préventing dlsclosure of ¢onfidential -

- information except in a.‘‘commitment or

snmlax proceeding” (Evid. Code §§994,

004 (1966)).

¢
‘ﬁ. Paychiéuists and psychologists are'gran'ted
a privilege in California preventing disclo-

sure of confidential information uniess, .. -
(a) the patient is under the age of 16, =
(b) the psychmhcrapnst ‘has reason to .

believe the patient has been the victim of &
crime, and (c) that the '“best interest of the -
child” requires disclosure (Evid. Code
§81014, 1027, (1975 Supp.)). - e

. Gcmgna grants a spouse the privilegemot
to be compelled to testify for or against the

| ~ other spouse. The spouse may testify vol-’

untarily but, in any event, the spouse may
not testify as to the confidential communi-
cations (Ga. Code Ann, §§38-418(1), 38-
1604°(1974)). Either privilege is available in
abuse and neglect hearings. . o
. ‘Georgia granted no physician/patient
ivilege but allows a privilege for psy-
chiatrists and psychologists; this privilege -
may be invoked (o exclude the psycho-.
_therapist’s testimony at a.child abuse or
neglect ‘hearing (Code Ann. §§88 4!8 5),' .
84 5118 (1971 '

. lllinois granted art- absolutc waiver of all
privileges to the person making the réport
of abuse or neglect; but privileges. rhay still |
be. claimed by persons and pr

who do-not make the report (Ill. Anp. Stat.
Ch. 28 §2060 (Smith-Hurd 1976 Supp.)).

Iowa granted a privilege against disclo-
sure of confidential communjgcations to
counselors as well as to practitiohers of the
healing arts. The ‘privilege granted coun-
selors probably applies to psycholog:sts
but not psychiatrists. The counselor’s priv-

ilege has "not been waived (Iowa Code
§622.10 ¢ 1975Supp §235A8 1969)).

The Child Abuse Reporung Act ‘makes
unavailable the physician/patient privi-
lege and snmtlar privileges or rules
against disclosure.”” For the purpose of this
chart; that language has beén interpreted -

to waive all the privileges analyzed. But
refer to the text for a fuller discussion of
the problem. The States wikh this statu-
tory language are: : :

Wy

e e g o



Kanssh Stas, Ann..§38-719 (1978),

Miuiuip;h Code Ann.

Supp.).

§43~31027 (f) (1975.'

-~

New Mexico Stadh,

(1976).

Aan..

14

§13-14.14.2,

omahoma Stat, tit. 21 Qm (1975 Supp.). *°

Montana Rev. Code Ann, 610—1307 (19’75 8. Both the. psychlamst/pauent and the
Supp.). paycholognst/paueht privileges are freely
A
. ELIMINATION OF PRIVILEGNS AT HEARINGS
: ("No P” signifies privitege le unavaliable)
. .. N A . . L= . ‘. . )
ALABAMA No P ' NoP - No B -No P . No P
ALASKA No P Neo P No P -
J ARIZONA No P No NoP . No P
ARKANSAS No P No No P No P -
.| CALIFORNIA No P No P Note 1 . Note 2 X
chonAQo No P No P No P ’
INRCTICUT No P No P No P
DELAWARKE. NoP No P No P NO P .
DISTRICT OF _ . .
QOLUMBIA NoP | % NoP » op See Note 11
ORIDA - . NoP : No P oP oP.
GEORGIA Note 3 ‘ No P " Note 4
HAWAH No P No P No P No P
IOAHO No P No P - NoP No P N
ILLINOIS No P ) . o See Note 8
INDIANA ‘No P No P No P o R
IOWA No P No P No @ Note ¢ YT
KANBAS No P No P No P No P No P + Sve tche 7
KENTUCKY No P No P - No P Note 8 o
LOUISIANA - No P No P : No P
MAINE No P No P 2 No P
'MARYLAND - No P
MASBACHUS!TTS No P ‘No P No P #No P No P
JMICHIGAN ]l . _NeP _NaP.. 4. NoP 1 .. RN W KN
. MINNESOTA ‘NoP No P No P -
MIS8I88IPPI No P No P No P No P NoP See Note 7
MISSOURI No P No P ‘No P No P o
MONTANA No P No P No P No P No See Note 7
"NEBRASKA No P ’ No P No .
NEVADA , No P No P No P No P . No P S
NEW MAMPSHIRE No P N No P No P
NEW JERSEY No P ‘ No P No P No P NoP See Note 10
NEW MEXICO No P No Ry No P No P No P See’ Noto 14
NEW YORK y NoP No P ¢4 . No P R
L NORTH CARQLINA No'P No P No P
'NORTH DAKOTA No P No P No P No P
OHIO i No P No P g No P -
OKLAHOMA No P No P No P No P "NoP See Note 7
OREGON No P No P No P C
"PENNSYLVANIA E No P No P No P
RHODE ISLAND No P No P ~NoP ~ NoP
SSUTH CAROLINA No P No P No P ~ ‘NoP
SOUTH DAKOTA No P 0P No P ~ NoP
TENNESSEER No P No P No P No P
TEXAS No P NoP - No P
UTAH . . NO P v . .
VERMONT o ¥ Note 9 No P
VIRGINIA No P.= No ® No P -
WASHINGTON No P No P
WEST VIRGQINIA No P }
WISCONSIN No P "No P .
WYOMING No P ' NoP . No P .
79



’

: avaxlable in Kemu;ky (Rev.’ S(az 319 lll .
421 215 1976)

9 T hc prm!cgc gramcd agamst tcmmony by
- physicians, dentists, and nurses in Ver-
‘mont is available except for “information
« indicating th@t a patiént under the age of

A ™ 16 has begnthe victim of a crime."” (Ver-
- . mont Stats.- Ann. m 12 §1612 (1976
Supp.)). ‘ ?

10, New Jersey Siats. Arin, §96 846&(5 ) pro-
) yldetha_t neither husband Awife, physician/

-
4

~ patient, aocm! work rxcnem, and other__-'-‘.?._'_-\
related privileges sh*aci be grounds for ex-

' cluding evidence fmm abuse or neglect” -
hearl‘nga

[

11 In the D!Stnct of Columbla. the Famxly Co
# Court may waive the prwrleges grantedto -
spouses and doctors if the” court decides .
that ]USNCC requxres disclosure of the infor- .-
mation. There is no privilege for psychola- - -
gists (D.C. Code Encycl Anh §2-165 -

- (1970 Supp.). -, - S
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. RIGHTS OF PARENTS AND CHILDREN.
| " «RIGHTS of Rarents - |
"o RIGHTS of Children

X




In general, it is recognized that parents have
constitutionally protected rights - in raising
their chifdren as they see fit, subject to the gen-
eral wclfam of thc child. Parents rights are:

1. Right to Notice
Adcquatc notice of dcpcndcncy and ncglcct

érmgs is required to be given to parents in.

rder that they might meet the charges rhade
against them, .

2. Right to Counsel

‘Whether or not coupsel is provndcd for parents
‘in dependency and. neglect cases will depend
upon the particular jurisdiction invdglved.
Some States provide for counsel; some do not.

- Compounding the confusion in this area is
that, while several courts have held that a right

RIGHTS OF PARENTS

»

to counsc! in neglect proocedmgs is requiM as

a matter of due process and equal protection,
other courts have specmcally denied that such
Supreme Court consideration.

3. Right to a Hearing

4. Right of Family Integrity *
5. Right to an Impartial Hearing
6. Right to a Jury Trial
7

. Right of Confronmion and Croos
_ Examination

. NOTE: Comments with regard to “nghts" 3-

7, considered under ‘“‘Rights of, Chil-
dren” (below), are equally app{xcablc
to parents.

RIGHTS OF CHILDREN .

The rights of children come fro)a two seurces.
First are the rights in the U.S. Constitution
. which the courts have found apphcable to chil-
dren. Second are the rights granted to children

by statute and common law. It should be noted

extent of thése rights
ate to State and that, at

that the exact nature ag
- will vary grcatly from

. the present timé, commentators are in disagrees -
"~ ment over what is constitutionally required

and what might be desirable, s
1, Right_to Notice

While a right to receive notice of dependency .
and nieglect Wearings is required to be given to .

parems whether a separatc right exists on
- r_)'

82 ' : o | . -

R

hehalf of the child s not clear. The utility of
this right, however, clearly depcnds to a large
* degree upon whether counsel is’ also prov:ded
' for ‘the child. '

\

2 Right to Cotnsel v

Thc right to counsel 10r chxkdrcn in depepd
ency and neglect cases varies greatly from State
Ato State, some provxdmg for it-and some not.

“When provided, it appsars to be provided for
. both the adjudicative and dispositional stages
of the hearing. This right is particularly

importaft, as effective utilization of other
rights may depend upon it

- a right exists. The issue appears to be ripe for B




3. Right toa Hearing

A hearing is required before a child can be -

removed from a home, except in an emergency
situation or when the child is held after an
emergency removal. While this right might
appear to be protective of both the child’s and
the parents’ interests, some States allow -for
removal upon consent of the parents alone. In
other words, 'in these States, this right is

waivable by the parents for themselves arnid on

behalf of the child as well. -

-

4. Right of Family Integrity
: '
Authority. exists in some jurisdictions to the
‘effect that before a natugal family is terminated,
attempts must be made to strengthen and
rehabilitate the farhily. Statutes in some States
express this in the form of a preference for care,
‘guidance, and control within the natural home
of the child. The court can, of course, tondi-
tion the child’'s remaining in the home upon
cooperation with agency personnel, mandated
counselipng, and correctional therapy for the
parents or, the family as a unit.

.

.

5. Right to an Impartial Hearing

Most. States provide that the parties to a juve-
nile hearing are entitled 10 a hearing by an
impartial judge. '

b. Right to a Jury Tri‘ -

A right to a juty trial-§ provided by only a few
States in ‘dependency and neglect casés. It is
unlikely that the Supreme Court will find such
a right constitutionally mandated in the near
future. . : s - '
, .
7. Right of Confrontation.and Cross-
Examination S
In determining whether or not| a party is
entitled to the right of c‘ox1£roniati6n and cross-
examination, the courts look to the potential

" seriousness of the impact of the hearing upon
the individual. Given the gravity, of a deter-

mination’ of neglect or abuse and the regercus-

“sions such a finding may have upon a child, it

would appear that he or she should be accorded
this right. Of course, the effectiveness of this
right depends upon representation by counsel.
Generally, it appears that when counsel is pfo-

. vided for the child, counsel is also allowed:to"
examine the witnesses. -
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‘tion. Abuse of discretion is the failure to use -

' GLOSSARY OF LEGAL TERMS |

\

ABET—-T0 aid or clp a person to perform an
_act in ‘violation off thc law.

- ABUSE—(17 Misuse; (2) Infliction of injury
(memtal, physical, or emotional); (8) Molesta-

sound judgment in making a decision. Abuse

. of process is thé use of the legal system in an

unfaxr, 1llcgal or unconscxonablc way,, .

determine the facts in a particular case

-
ADJUDICATWE HEARING—-Hcan&

first
stagc of a bifurcated juvenile court p

ADJUDICATORY—-TO be "heard, mcd an.d

dclcrmmed by a Judlcxal body

ADMNIS’I‘RA FIVE Branch of the govern-
ment that. carries out the law.

EMINISTRATWE AGLNCY Subbranch

of the governiment set up to carry out the law.
: 3

 ADMISSIBLE—Proper to be used as evidence

in reaching a decision. Evidende is admissible
where it may be properly used by the trier of

’fect in deciding a qucstion of fact.

'1

86 . : .

ADMISSION-—\/oluntarv statement that a fact,
iy true.

ADMISSION BY SILENCE-—Adopt{:)n of the
declaration made by another by failure to
object to it under circumstances indicating
that an objection would be 3 normal response.

ADMISSIONS—~Statcments made by a party to
an acuon, a hedrsay ex(epnon

AFFIDM’IT—-—Sworn written statement made

“before a person authorized by law.to adminis-
ter a binding oath.

”

- ML
L co .

o .

AFFER‘M-—Tb confirm or agree. A -court's’

actioh iy affirmed when an appcllate court.-

indicates thdt the lower courts acuon was -

- correct,

’ . oo

ALLEGATION-—-Statemcm orwchargc whxch Co
one side of aJegal dispute expects to be sbleto  °

proye at a ;d‘bsequcm mal or hcarmg

1

APPEAL*(I y

of ukmg a hxghtr court ' . -
to revie® the adflons of a lower courtf (2) Alsoto
ask a higher coun to teview the actions ofa

!'fLLATEFJRefcrrxng o appeals from . -
Mior decisions. Thus, an appellatc court re-
~ views the decmom made by a lower court _

APPOINTED COUN&EL-—Attorney pxcked’ o

by the. court.to’render Jegal assistance to 'one
unable for a variety of reasons to obtam"

his/her own counse}

'ARRAIG’NME‘\'JT—( 1) Bringing of a person
a%eamst.:

before the court to hear the charges
him or her; (2) Tunc at which g peryom for-

..against him or her.-

ARREST-+Taking of a persoq to answcr c:xm
mal‘har&\; and corrcspondmg deprivation of

ASSAULT-—Imennona} show of force or
action ‘which could make a reasonable person
fear attack or harmful physxcal contact.

. AS/ER TIVE CONDUCT ~Behayiot meant td

communicate a message; €.g.y dcsngnatmg an
object by pomung at it :

\ FP ’ L. -

I

wmally pleads guilty or not guiity- to a charge '
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n Rl
H--(l) poute of good mth‘ (2)
lmp! g fraud or eceit; misleading; or ne-

. glect to perfmm an obhgauon prombted by a
~ sinister motive, . R

BREACH oF'bONFiDENCE—-Any act done
contrary to trust placed m a pcrson '

| 'BRhACH OF. DUTY—-Fallurc. without legal
. excuse, to carrx,o t an obligation.

BIFURCA Fh[)-—- two parts or” secuons

CIVIL AC’I‘ION‘—f-L'a'Wsuit that i's not grimi-'
nal in. nature; a court action brought to en--

force a right or obtain remuneration for a
wrong as opposed to government action
" brought to punish a pcrscn for committing a
crime.

CIVIk CIABILITY —Amenable 2o 5 civil action
as opposed to cnmma] prosecutl,on

CODE—~C ollection of laws;-e.g.,
Hammurabi or a city buxldmg code..

>

(IOERCION—-’FOrce or (:ompul‘si()n; making a._

person act. involunlarily.

COMMON LAW-—(}) Judge-made law as op-

posed to leglslature made law; (2) (‘hangmg/(,US FODIAL
tioning that takes place while a personis in the

law_having English origins and resting upon
tradition or customn.

COMPETENCY —(For purposes of this text)
. the legal ‘capacity to testify; not synonymous
with mental capacity.

L 4
B 4

COMPETENT—Properly ~qualifted;
~ the proper qualifications.

» -

'COMPETENT EVIDENCE—Evidence that is
(a) of a proper nature to prove the point in
" question and (b) relevant. -

CONFESSION =V olunlary
w rongdomg ‘

'CONFRONTATION, RIGHT OF—Constitu-
tional guarantee requjrinf that a person be
allowed to face his/her ac€users and: witnesses

v o

the Code of

having -

. ' » f ' .
statement = Ol B ECLARATION—

95

’ -

agamst hxm/ her and to qucanpmhem with res -

‘gard to their accusations and, observations.

CON H:.MP I“-»tl An affrom to-the court.or -

tribunal in question; (2) An obstruction of the

~coupt’s work; (8) Disobedience to a judge's

cormpmand.

CONTNUANLL-—Postponemem of legal ac-
uon, such as a lawsuit, untit a later time.

CONVI(‘ I‘IO\J-—-Fmdm of gMn a crimi-’
nal mal } K

' COURT ORDER-—-

conrt having the authonty of the court and en-
forceable at law; (2) Written>command or
derCtlve given by a ;udge

(KLDIBIHFY-Behcvablhty of a pcrson,-
especxally a witnesg. - -

[y

(onduct and the law of crlmes
CROSS-EXAMINA n(w«Quesnomng "an

opposing witness at a trial or hearing, usually
subsequent to his/her direct examination.

N rERRocATiON;-le'cs

keeping of police or other officials: Custodial

. in this sense implies a lack of freedom or the’

presence of some degree of compulsion,

CUSTODY—General term  indicating some -

form of care and keeping which is more for-
mglized than rere possession; for &xamplc,

- parents normally haw leggl cusxod\, of thmr

children.

DFCLARA’\'T-—Person who makcs a sute
ment or-assertion.

. R 4
(1) Unsworn statement

made out of court; (2) Public. statement; (8)
Formal statemeﬁt of fact.

DE FACFO—True in fact, in reality,

) Directive mucd by the

’ (J\UMINALH(I) Person who has committed acy
© crime; (2) Illegal; (8) Having to do wnh illegal

;}
13
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-

‘willful rather than merely intentional.

.
’

DPPA\’I)\H()’V 70}' CHARAGTER
a persop's :Qummm or character

njuring
- false

. repr esentations,

'DRFENDAVTL-I)PmunlbUngsuaih\a

plaimilf' (2) Person against \\hnm legal action
is bmughl -

‘DELIBERATE—<Done alter (\on&i(im‘él.ion and

rash;

not sudden or
»

with full knowledge!

DEMEANOR—Conduct or
person, especially a withess who is tesifying at
Qa ‘lrial or heanng.

DEMU RRER~Legal plfading which alleges
that' the-facts as repreyénted by thesopposing
party, even if true, ar msufh(wntlo support a
claim. "

DE NOVO—(1) Anew, afresh, a second time;
(2) A (()mplcul\ New stre 1gNoring previous
OCCUTTCNCES. y

l)l~ PENDENCY ~S&ue of re l\lng on (m()ihv
A child found dﬂ)(ndml 18 h(ld to bv in need
of aid. _ .

DEPOSITION —Process ol ml\mg sworn u*sn-'

mony dut of court. :

) -~ X -
DICTA—( D Distussions of side issues or unre-
lated poimts—in a legal opinion; a discission

" of p()ilm‘ Or is's'nu' n(): related duectly o the

Cquestion at hand: (2) Phaoral {form of lh(’ word

dctum.

DICTUNM~( ) Smgulm torin of dicta; (‘)) Dis-

o msslon of side issues or um(’l ited pmnts p(nv

u<ul¢ul\ ip legal <)pmmm

]

I)IRE(J'I” l‘lX:\.\llNf\"l'l()-\’-—Exznninzuign of
a witness by the persory who has - called
him her as a witness, ~ : R

~

4

tween Sld(\ i lm\ sux!
mon types of disaovery «are interrogatories.
depositionts. demand . for admissions, and

" demand for production of documents.

.

R
2/&‘
et . -

appearance of a .

‘l)lSl’()Sl ['TONAL
lﬂdommme the action to be taken by a court ina,”

lh(* four most com-

DISCRETION—Power to act atlowing some
leeway for action. “Discretionary action™ is ac-

ton not mandated or ¢gompelled by somerule,
order, or guideline.

l)lSI\l_lSS:\l;——'—,~\<‘n'm1 by the judm\vhicli re-
moves a given case from the court. §

may be with prejudice, meaning the party is
barred from ever bringing the case again, or

without prejudice, meaning that the case couid ‘

he bmught at a later time. ,

l)l%l’()%lll()\-—-l inal wsult of a court pro-
ceeding, such as: dismissal, sentence, proba-
tion, hne lmpnsonm(m ‘

HE \Rl\(.-—ﬂ( arimg o

particular case; the second st 1ige of a bifarca-
ted |uumlv court hmnng .

DOCKE I'—Schedule of cases to be heard b\ a
COUrt. . - .

.
N\, i -

ERROR-—=Mistake, made by 4 judge concert?: -

ing o trial, which allows a party to-a court ge
tion to seek review of lh(' aumn 1)\ a higher
court, N : ‘

. \ ‘
EVIDENCE~InfoymatonNhat 1% or might be
presented ata tmal or hearing. Evidence nav
also include physical obpects used 1o demon-

strate a lact at a n'iul or hearing, .

EXAMIN \ll()'\—~Qu<stmmng of £ withess,
(uhu duu(l\ or lhmn;,h cross-exdinination.

EXAMINER(1) Name (o1 a tvggeaf hearings
Cofficer or admlmsuamc mdgv judgelike
.

()fh(ml anoan agency, o
g

b‘(( L.v Sl()‘\ OF H IDENCE-T10o nopllow
evidence to be used in a wial or hearing; viten
done i unconstitutional methods were used in
obtainthg the evidence  question as a.pro-
ph\la(n( measure,

EXCLUSIONARY RULE-=Rule of evidence
that, 1 a tiial or hearmg, prohabits the use of
evidence obtamed in violation ol constitu-
tional vights. I

. \ . *

N
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FALSE

i - )
g [y

EXCULPAY ()RY-»— lt'n(lmg 10 sﬁow nonjn-
ve!lvvnwm exmw or justification. Exculpa-
tory " evidence tonds to show justification,

(X(H\(‘ Ol nunp‘ululp‘nmn in the u)m\mlmg ,

of an act, .

EXPER T WITNESS—One who s quahjwd
by training or experience 1o givegbinion testi-
mony on a given subject. ‘

FACT IN ISSU E—kgpet ahoyt whiith (h(‘lt is

some dispute. Facts'ol in ISSRe “are m(l(‘\\‘mt
and may not be broven.

written, or otherwise (()lnll\llll‘i(dt(d-'lh(‘d t(z_
deceive another, especially B’ the purpose o

~obtwning his-her property, o '

‘ o y
RS T IMPRESSION —New, A\ case of lirst
mpn‘%sum is onerthat pl(‘stnts a question not
previously Randled by the court.

-
FRUIT=Result or product of e.g
s.the friie of @ se arch,

\

... ) '
Levidenoe s

L
(;(-)()l) l_";\l’l_'ll—-—”nn‘vsl: (l(int'* in honesty.,
GUARDIL AN —Person hnmq the legal right
and duty 1o care for the interests of another
because the Later is incapable of doing se him'’
or herself.  The anangement s
guardianship.

often aé
to take care of another's interests. Such

GUARDIAN AD LITEM—Person,
ld\nn

gudldums are usually appointed 1o safeguard.

PRE Il-\’SP—-»\n ;umuth-——s;x»km '

called” a”

the nights of persons otherwise m(apdble of

hdndhng their own mtelests

SAY—-—-A statemem othex' than one
/by the declarant while testifying at the

HhA

ll'ld] or hearing, -offeted in evldence to prove ' B
o LhAl‘)I\IG Ql hS I‘ION-E-“-Qucsnon framed in _

the truth of the m.mer asscrtcd

HEARSAY Rl LE~ Rule excludmg“flearsay '

- from evidence in a court or other hearing and

lts numerous excepn(ms .

HOLDIN(.-—-]udge 3 oplmon. in a case; lspe
ciqllv the essefitial part of the oplmon and

A

not mcludmg dac!a o

Al

.

JURISDICTION —

' nfguml may exercise hls

AMMUNITY—Protection, from legal liability.
Such protection can be either total or partial.

INCARC bR\ll()x/(cmhnwntm in a jdil
or prison. .

INCULPATORY ~ S ondmg to Show mvolw—
mel\t i an action,

+
]

INDE \1Nlh’-—l() compensate or reimburse
one who hds\ufﬁwd a loss,

lNI)EM NTI'Y-’—Agrct‘m(*nl ot contract to com-
pensate or reimburse another for a loss.
/
_ A
INTERROGATORIES—(1) Written questions:
sent’to the opposing party or parties in a lawsuit;

{2) Wnitten questions addressed to a witness.

INTERSTATE COMPACT-—Agréement bes

tween States which has beeir passed-as law by
the States and heen appr(wed by (ongle%s

IRRI';.LE\U‘\N'I"'M!la\-‘mg norhmg tQ do with
the‘issue at hand. Drrelevant evidence is not
admissible at a trial or hearing,

JUDICIAL~(1) Having to do with a court; (2)

~Branch of government that interprets law,

(1) Geographieally, the area
within which a court or public official has the
power to operates(2) Subject matters or persons
over whom or over which a court or public
€r power.

full

I\\I()WI\'(,I Y-—lmenuoxmlly, ‘with

knmxl(‘dge, w1llfully . K

LAY WII ’\ILSS—-T\’onprofessxondl in a ngen
field. A lay witness is ong who is not qualified
4s an expert in ms/her field.

such a way as to puggest the expected answer;
e.g. “'You ¢dat cat food on rhursdays'dOn t,
you"’- .

LIABILIT\( INSURANCE-—-Insurance that

will coversincurred legal liabilities arising out
of a particular type of action; ¢.g., automobile
collmon liability insurance, -




L

”

osituaton,

llABlllr Responslblr for sonwthmg. h.wmg
a duly c*nfoum’le at law.

’

MALIC h-—-(l) 0l wil; lnlcmumdl ha:m

without justification,

MANDATED—Required; eg. a “manda_(od
ageney’” is one m\qired to. act- ih 4 given
‘~

MENTAL I'Nj‘l?R\’,-—(;vncral term used to
. denote emptional abuse or neglect.

MISDEMEANQR —Offense not amounti
a felony (serious offense) usually punishe
fine or shovt prison sentence.

1R to

»: o N
. .

_ : SMOTION —Requiestthat the judge in a tral or
~hearing take some dction,

L I
)

NEGLECT —(1 ) Failure to proceed in a proper

manner; (2) The abseme of dtion w here it is
required. '

OATH—(1} A swearing that one 1s bound to
do something; (27 Any assertion that indicates a
- moval duty to perform. -

A o '
OBJECTION—Process of stating that an
action by the opposing side in a lawsuit is

unfair.ar improper and asking the judge to
make a decision concerning whether the action
in question may be taken.

OFFICER OF THE~ (]‘(~)UR'I'~—(Ioun -
ployees, such as judges, bailiffs, clerks, and
sheriffs. Lawyers are also officers of the court
and subject to court rules,

. OPENING STATEMENT—Statement made
by an attorney at the start of the trial or at the .
beginning of - his‘heg prqsentauon ()penmg'

statement summarizes autorney’s posuxon and
’ usudlly what he“she hopes to pmv,;

()Pl'\ll()\*-—(l) Law»er s dlocument mdmmug
- how he or she believes the law applies to a'set

, . of facty; (2) Decision ofajudgemacaga dthe

mtmriale fm ghat de{mon

wa

- to the happeming of soimething slse £

;r-

\ . . Sk
court or by the same cou‘ét a later time. An
ob)ection is overruled when it is rqectod and
not given effe(l
PARENS PAT RIM ——(,o\cmmem s r;ght
and responsibility to care for minors and others -

unable o legally ‘care for themsalves. ,
] . . \

" PARTY-—Person mncemcd with or a(tivcly-

-taking past in a proceeding; ¢g., in a child
deprndcnq Hearing, the biulogical parents,
the child,.the State dcéartméntdfchlld welfare, -, =
lh(‘ State. -
3

PENAL I\—-lmpcosed punishmeh/t
PER]JU R’le ying under oath. * °

PETIT ON«-Wrmen vequesl 0 a cQurt—
eéspecially a juvenile court-——that it take dction
in a particular case. o

PL. f\ll\t I"IFF——Person or agency who £
complamt or brmgs an acut)n in’ court/

pnBr
.&., prior X
JHicepBe—this is a K
¢dire decisions
gal problem

PRECEDENT (1) Occurrenccf re(]ul '

to driving, you must. possess,
condition precedent; (2) _
relied upon in'deciding a lmﬂ
yoceurring later. /

PREJUDICE—(1) Bils. leaning toward one -
side without reason; (2) Substantially harmful

to the rights of a person (e.g., “prejudicial
error”), -Dismissed with prejudice mearfs that

- all nghts ave lost; a case dismissed with

pre]ud;ce éf}nnot be brought to court agam
s
.jPRLLfoNARY HEARING—Hearing “held
prior tp'the gl or major hearing—often used
o clatify issues and to narrow the scope of
mvemgaudn of uems in dxspute ‘-

.ERI‘.SlTMPTIONr-Conclusxon or ‘n mfer-
“ence. drawn. A presumption of law, faor.
'example, 1s a rule that, if a tertangfacl pattern
‘exists, the court must 4utomducally draw '
'speuhcd legal conclusxon <«
PRIOR RECOLLI:(,TION RL(ORDhD-—- .

Notes made 'at the time of an mc:dem '

hearsay expepuon . _
e . . .
e "‘ ¢ ' o
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' ’t

r

~

ho

. into evidence, calls a wn{l i
Or does any act lakch{ (p bc oppased by andther

) . _ L Y \\ \
. N . . w \"
. R - v " - (24 8 N\

pfe{fcrenml treatiment;

(2) A special advantage,
a nght ) ) .

PO

PR()BAB[E C. AI}A{LM:‘()ndblt m‘spulon

suppmted by fact! that am event has océurred. |
niust, heybased upon facty
u?g actions. go\'}!med by the

~Sucly SUSPICiON
QN Prior to t

ble c'arxc rule. _ ,' A

Evidmce is probattve when it
fact. Facts are probative wh

© prove an element nuessary &
consjder.

A0 prove a

r/‘;hl' mun to

N

PROFESSIONAL. -—()nt who pmi;hes Jvoca/ "

tion *,or accubation | mvohuyg *skilly
“education; s gaccul knowledg edgs, a d. cob pbma-
tion or protit TFhe labbé of. ’s il ing )kved s
- primarily men‘(al or. m(éllottu 1.

who *\of(’crs
makes a motiop,

PROPONEN rmPersm;

pdrl)’

J
¢

PROgECUTIONM I“o charge a persoh with a
un ¢ and begin ¢rimjnal. trial pr(xeedmks,

to prosecuté a thief. The process nse’ﬂ 1$
cﬁkd a})pmsccunon ’ :

-+

L-—*(l) Presentation of rontrary evi-
ow that a stated proposition is not
S(agc of a ‘trial whcn such evxdcnce 1s

frnda

REBUTFAL E‘(AMI\JATlON—-Quesuonmg
of a witness dcsxgncd to defeat Or counteract
the e(fect of prevxous testimony.

+

S

RECORD-—
case; (2) The clcmcnts of a case upon which a
y.u‘,y may reach a decision; hence, evidence
rdck from the record” may not be considered

- y the jury _‘ . .

’

. RhQROSS EXA\MNAIlorLExammauon of

a witness following redirect examnmuon The

| scope of ¥eCross exaiination is hmued tQ,
. 1s8ues covercd in rednreu exammen Thus;*

)

N 4 ~ )
s

| Ru)'m'm

B Sy -

o/
PRlVlLL(.l- -—(I) An advun(dge or right of/

S

th(‘ ordor of oxammauon I8 A'erc-ct (b)(mss, ‘

(¢) redirect, (d) recross.

]
EXAMINAT I()N——Qpesqomng
of a Withess following.cross-examination. Such
cxammauon 18 limited 1o subjects raised ip thr

-~_'cr933 examinduon., Thus, the order of exami-

h-—-[cndmg to pao\‘fe somg(h’ing»
cy'tcnd to

* REGULARLY-KEP

Y

-,unvm, a hearsay

nation is: (a) direct, (b) cross, (¢)
('d recross. o >

A )

RI' FERE E—~Person apponmed to rcsolve djs-

putes. Sysh a rson may or may not bg.a
p e pe Y

judge.

.\ BUSINESS RECORDS
pt records\of a business
. ;epuon

—Systematically

RhHABH,.l FATION~Restoration .of former
rights or abilities, eic. Rehabilitation of a
witness*imeans to restore that person’s believa-

b}luy after n hds been - pu into quesuon

RhLLX k’\J'I — \Qphmble to an issue at hand.

huden(c must be relevant to be adm:ss:ble ata

trial or hearing.

- RhMA\”)*IQ‘R'(uI“n or send back. A case is

remanded when the a llate court returns the
$ ppe

Ccase to a ﬁ)wer court for further. action.

RE I“MN!‘D (()l’NSlﬂL—-\(tomey one pro-

K vxdes for him or herself—as qpposed to
appainted counsel retained fox a person by the .
court, , '

s : s

REVERSF To set asnde as when an appellate
court reverses the opinion of a lower ¢ourt on

_ ap}mal A reversed opmxon has no eftect

Formal written account of a

| questered fmmurtrmﬁn dunng trial.

| P Jl

v . RO

RULES OP h\’thN( E—Laws and Qrmch
plcs that dgjermine whether or not a particular
item ‘or piece of information tah be (onsxdered

.

at a mal or hedrln(
. - 14
RU LIN(.-—-De( 1$ion by. ouudge\x hich ﬁeulcs a.\‘

legal lssue .
ShQUESTRAII()N-—-Sta(e of bcmg seques-
tered or separated €.&., & Witngss may be sé-

o
-l\| )

' . ' . ’. ] .

9]

redirgct, afid

-
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SOVEREIGN
freedom from lawsuits, except in those in-
dalices: where ghe gpyernment allows isedf to
be sued. .

.

lS'l":\\'lfl"l‘(‘)R\'m(l) Having to do with a

Jstatute of: Jaw: (2) Created, defined, orrpquired

by astatute. {

SUM\i()VS—-&\J(fuw mfmmmg @ pt\ts(ﬁl of a
Jawsuit against him-hey, The notice informs
the A)(‘I\()I\ of the charge and the time to appear
m nrt "

L]

SUSPECT —To have an wdea concerning; mpore

‘;'thzm a guess, but less than complete certainty. -

Sl’S'!':\lN-——(.\) To,grant; (2) Fo support or
CLHOD MEAns to'agree

Cjustily. Sustaining an pbj
with it and give (‘ff(‘('l o il.

. - r
Tk R\Il‘\h\il()N»«l)lsmlvnng ALk auonshlp

" and ending the legal nghts \mmundmg it,

! \J A .
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SOMMUNTITY —Government's

©oxr e -

TRIER OF FAC I-—Pprmn or persons who
determine the truth of disputed facts, In a jury

trigl, this s the jury; otherwise, the judgc or

hearings othicer.,

LY

Al

UNDER Al)VM‘MFN"{" TO TAKE—
vonsider; (2) To delay mdkmg a hndlde(mon
until a later tmb. \

. .
[ A
»

- VERAC IIYv-JQuuhty ot stdte of being “the

truth. It usually refers to a withess' apparent
objectivigy in giving lesnmony Mt a trial or
hean‘ng

¢ ) 3

WA[VER—(_}iving up of A right volun(arily.

\ L]
WARl)--Person especially a Chlld“placed
under the care ofla guardian. }he s:tuan(m \s
known &s a wardsTnb }

pointed .g ardran, \

‘

'WARR: \N ri Pcrmmlon given by an auth(m

ized official te arrest'a person, seize evidence, or -
search a house or other property.
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L.egul citations l&ok‘dlﬂcrcnt {rom_-;hosc‘ used *sC_hoql law l‘ibiaries are usually open to the .o
. I the literature of other prpfessions. The  pyblic and are staffed by librarians who are -+ /.
L citation form.'%)wever._ tontains the sanie basic  willing, to help lay ‘people d¢ their own
information and is notdifficult to understand. research. | Ca
. ) . ' ‘. . . - .' ° : . ' .
'j Legal material is comprised. of two basic ' . - » o
Cate.gorleszl prlmal:y and scco_ndary sources. . ) Prlmary_ SOUI‘_CQ!\' \, ) A
I Ppimary saurces include: ‘ S o . :
L e _ \ ® STATUTES: State statutes are referenced to S,
R ©o. conshtutions, : the current State code or laws. The State name
statutes, s, . - is always'in’the title, The date avghe end is th_C\
: | e . _+ effecthve date of the ﬁrncm bound volume, or
IR , !""'a_l ordinances, and " w Of the latest suppleflent if the: law has been
judicial opinions in legal cases, ~ . amended since the.bound volume was pub- ~
. o . o _ lished. (‘The. date in the citation bears ‘no
‘-_52. Secondary sources irntclude: ) reldtion to the date the law was pa‘&sed.)'
: y . ‘- . . . T o ' L
SR - books and treatises, Ly Note that .one Algbama law appears ih the |
student textbooks, | \ bound 1960 volume and the other iw{he latest
~ _ ‘é . : - + supplement. The supplement is a pamphlet
o e review articles, and * -added to the back corner of thé bound volume.
' legal encyclopedias. ;- of the statutes. - o .
‘ o o . . v ' : . ‘ S o o \ : . ) - .
" Moy legal source material is found only in ¢ Federal-statutes are typically cited to the U.S.C.
-t specialized law librafies 1ocated in law schools,  (United States Code) or U.S.C.A! (United States
' county seats, and attorneys’ offices. County and ~ Code Ahnotated). . , '
K . ¢ - JIOI_ T SN \- o o v . .
/Tl \ M . - . .
g -. o LI S . . N Cn __‘._'
. - L s ~ Examples:” o . y .
ool e o " Alar Code title 7§438 (1960) o o .
o N~ ) - . ] . . - - : 1
" - v - -l Trer NG Y Y BN
S Y Bection number e . " . Daté of volume Lo
N 4 N T r X - . . BN S . ’ R \
S , »  Ala. Code tit 4 (1573 Supp.) o N K \
y S | o ’ NS v
. Chupter und \ Section number. Daté of supplement
. " . . . J

. R \
' ' LI . . . - .
. , v . ) .
o ' P . C N {\ .'1
[} o \  ® . . ' - .




;} L ) R . ) \ Bx,‘mple: & . . . o (s . ,
(AT : * : s ’ - » :
A . . . . : , ! . . A IS
” . . . ) .. N . . i I.; . s . '_
e . Volume number ' Section numbeér within volume ‘ ' _
' * .; \ . ¢ . l..- \ \ \ v 1 ~ \ i'\ " ‘\5) 3 ‘I. ~. . i - + |
22 U.S.C. §1174 (1958) . S
b . . ' ) * ] ' ' ) (\ .-
] Los . . . e . v . . . . \ . v N
F'itle abbreviation: - Date of volume o :
’ ¢ LY ;- : ’ ’ RV ‘.
B . . ‘ . . s
' ' : — ’
. (ASES Citations to JUd“ldl opxmom in_ * 8. State*or court in which caze was heard.
8 s include: . . . . - C
cases alway u . _ ) + + 4. Page number where opinjon ‘begins.
. Case name, R ~ L Lo : :
N _ . _ 5, Date case was decided.
. 2. Volyme numbery = . ' " ” - \ ‘ H
. . : x . : N .
» . vy . . .
[ ¥ . - J 4 N : . . : ‘ N © N . . L . \ -
E ' .-, Example: oo | .
. C | | g SR S R roov
o Name of c;me' * 7 Vplumenuinber <~ | Page number L
A M . . o . . . v ' .
¢ s In Intérest of D.F., 188 'N.J. 88871975 o . RS
. 1 - v Ve _ ] s WO 4 \ 0
. . b s
. - Name of State / Year ‘case was decided =
N\ o ’ LY . . U . ) Coe

-

iln most States, only appellate court cases ake caurt s menuoned or -if the name of the
.- - rcported In a few States and the Federal courts, refforter is not apparem the décision is from
. . trial court judges write their opinions and* . the highest court in the State, usually the State *
. these are rcpor[.ed as well ag appellate court , Supreme Court or,. in the case ofNew York the

© » opinions.’ In \Statg citauions, tf no pammldr : (o\un ()f? Appeals, . o -
R _ _— o . D . o - o
T - . "_ o 'E.xamplea: o / o ' S :
L . . . ™ ‘
s, ! ' 3 o R S
S & ' . ' ‘.v267' ’ N
S / . : . '_
- " R _ Volume. Oregon Suprcme urt opmxon Page nqmber : ;

8 Or App 128

. : : _ . | -
LA . Wy S
L . - Volume

)regon Coun of Appeals o;Snmon Page numbcr
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The uffu tal case wp()rwr is the one published  Federal District ( lourt cases appear m ' F
by the court ieself, It iy ide nnfwd by the State Supp --Pedexal Supp!emem S :
name; for examplc' '

‘ ‘ : v H‘dc mal Circuit Court of Appe als cases appear .__'i_,‘ _
= ()rcgnn 'chom, re((‘rred"( ) ax Or. in F. and F2d=Federal Reporter"(and Federal ¥
()leg()x% Court of \p;x S5 re PORtS, Te ft.negk Reporters Secongd Series). The civcuit or district.
1o ds Or. App. ‘ (Qurt rendering the: decision s mdxgaled in
: _ pdtemhcses alter the rep()ner (lld{l()ll )
. A 'ﬁ~w States do not puhlish official reporters. . \ n _
- l‘he date appears in paremheses at the end of .
l‘d( h Smu'qum* also appears 1 one pf lbc the citation. Usually,onl) the yedr the case tvas
N following privafely puhhshed regipnal re. _ decided is'given, although, for cases less thana * .
porters: . year old. both lhe month and year are noted
A and A.2d—Atlantic R('p(mé (and ' co- Examplcs.
‘\tl(mm Rz)xmtr Second Series) Pwple o Damen: ‘28 HL.2d 464, IQS N’L2Q
N.E. and N.E, 2d~—\’()t(h(‘d%t Req * oo 5 (1963).
& porter {etc.) RS ' lhc case of People v. Damen is reported in
. © SEoand S.E20—Southeast Reporter - . Volune 28 of the Hhnois Reports, Second
t Sa. and So.2d—Southern Reimrwr ' Seried, page 164, -and in \’c)lm‘n( 198 of the
» . . . Northeast Reporter, Second Series, page 25, 1t *
e S,W’.\znf S.W.2d—Southwestern Re- is a 1968 case. ) T .
' porier . ‘ A . . ' .

o ] . o 20 Healy v /mm-s 408( S. lb‘) 92 S..Ct. 2338 :
Pac. and P.2d—Pacific Reporter 38 L.Ed.2d 266 (1972). \

. . 1 ~ '
t o % .
The case of Healy v. ]ames is a. S, Supwme

New York trial and appetlate division cases ~Court case lhdl appears in the three reponms

also appear in N.Y.S. “and N.Y.S.2d—New
York Supplement. California cases_are also - ¢ United States v. Kendrick, $31 F.2d 110 (41

published in Cal. Rhu'.——(.(ulifon{ia Reporter, C 1’1” (1(9()1)0 es v Aendne d h
The U, S Supreme Court is the only Federal [.I{l)nscij‘se'l:f()u?:li iﬁ‘l\loluzneﬁ’i:;gtlllle (fjrel‘,al .
court o publish an official-reporter: U.S,— tl(c'p;-):):uh (ch)r' “(( €s tpdf(A g om

‘United States. Reports, U8, Supreme Court * ! y cutt Court of Appeals.

/s
cases may also be cited to two pnvalelv ‘ e sy .
. published reporters: boDure Lifschulz, 2 Cal.3d- 415, 467 P.2d 557,

85 Cal, Rptr 829, 8% (1970)
: _ <
S.Cu. —-Supr’emc Court Reports. -'I his California case is reported in three places
'Yhe extra number after the (‘ahforma Reporter
L.Ed.,and 1..Ed.2d—~Unijted States Re- Citation i called a “jumpscite.” Jump-cites *
ports., indicate the’page where ‘the quoted material
Lawvers Edition (and lawyers Edition, may e found. Jump—cxtes are usually given:
Secomd Scncs) . . only when language is quozed
. | . , S D e
. ‘ ‘/’i“" Exanfple: - ' - | 1 N
o . ‘85 Cal. Rptr. 829N 835 S o
- " Volume number” Page where opinion begins Page of quotation . .
A I, ’ - ;o ‘' . - ) . - ) . . . . ) Lo -
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A useful feature tound o many of the case * Usually written by one or more scholars,

s s the “haadnote.” Headnotes aré short . treatises are relied upon by many judges and

o gxmmnu of the case, point by pomt which lawvyers, pdm(u]am in those areas of the law
N r appear i the reporier just pror o mi text of  where Gues are in contlict, Treatises are cited

- the case itself. Headnotes also contadn para- by volume number, author, title, page or
graph numbers that indicate exactly where the  section number, and year. When the ongmdl
wint, sumnurized in the “headnote, iy ex-  has been revised, .or if the referenced materjal

Luned in the text of the vase. ~appears in-an annual  supplement, this\l

ydicated in parentheses.

Secondary Sources | | -

: . g ) ; . o
e TREATIRES: ‘Treatises ate multivolume . K ‘ . ’.
works covering one particular area of the law. / ‘

. .
. A . . ‘
. o - v
R , . Example: : : . -
4 -
. ‘ .
. - . 2 ! . . K4 . ' .
Volume number Author : Section
. cl / . / / | | . L
I S Wigmoye, Evidende §2290 (McNaughton rev.|1961). . o e
AY . . . . . '.\ .
. Person who revised = Date revision was published - ‘

.o | | o o~/
® BOOKS. HORNBOOKS: Hornbooks are, @ LAW REVIEW ARTICLES |AND ARTI-
student texts, many of which are wmten by CLES IN OTHER PERIODICALS: Law -
scholars. Such texts are pmperly cited as legal = reviews are the scholarly professiondl penodl-

)
“authorities. Khe proper citation for all books  cals of the legal profession. Most law reviews
includes author, title, page or section nlimber — are published by law schools. Proper citation .
of quoted or cited material. and date.of - includes name of author (of longer material, or
ptaiblication, -, L “Note” or “Comment” for shorter student
v B _ . material), . title, volume, abbreviated name of
‘ ‘ Examples: . periodical, page number, and year of publiga- -
s \ . / ' )»-clte 1sed to indicate the pa
- - McCormwck on Evidence “215 (2d. ed. dion. Jump-cites ape used to indicat he;‘g(‘
1972) “mnmber of specifically quoted material, just as
. . o _ in (]ll()ldtl(\ns from court decisions. 4
VA (Prosser. The Law of Torts 751 (197hH. , - -
I.. Kanowitz, Women and the Law (1968). ' '
,[ L o ‘Examples: ' : I ]
‘Author Name of article e
\ Beaver, ““The Newsman's C de: The Glaim of Privilege and Evex;y an's Right 1o Evidénce '
. . .'u N m ”'l‘ - . .\ o - . ". ‘. ) B S
e R g Or. L. Rev. 248°(1968).  _ o
. a , . . .- . ‘ . _“ " . Al . \ . . . . . '
Volume number Abbrcv.iate((:‘amé_ Pager 7 Date of ~' R
‘ e of periodical = article publication o ST
‘ - ) beging o T
. 1 \_'/ ~'. - * * ) [ ] -
| i ,
-""_'. f S _ * -
Y L




..__-_ - - N . . ’. . * .. - . . A i - ' . \. V V '
,‘ . . ) -‘ - "‘ N . . . . . . 2 '.\. . . .‘.
- L N Name ofg, : ’ . \ _. _
L ) / X article v .
A R !ndmnaa ‘statuto!y Protection for lhc Ahuml Cinld "
L 3 9 Valparauo A, (197
.' . - / . o :
“ v ,Vo‘l't.xme . Abhreviated Pagé ¢, Puge of l)ale.of .
number - pame of article quotation publication
'p’ﬁiodical starts ) ) .
! e / - ° . -
\ .
_ - )
. Ad.ional Readmg ' .
Ppllack s Fundamentdls of Legal Research (4th ' ) o
ed. 1979) is a detailed, easy 10 understand . \ ) | -
volume on-proper ‘legal citations and how to . o I ’
translate them, thus facilitating propet re- ( !
search technique. : . ' ' e
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INTERSTATE QUESTIONS - s

eInterstate Compact 'on"Jdvo'nlllqp‘ . R |
-sUniform Child Cuetody Jurisdiction Act -~~~ - -
- einterstate Compact on the Placement of Children. | |
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©o INTERsTATE COMPACTS 0N Juy ENILE8-- -
T cusroov Aqo PLACEM T

»

Inhr*tto Cc pact on JUNMIQI ' charged with haVing commitied a eriminal act.
‘The third allows for the institutionalization of .

) All 50 States and the sttrxct'of Co(pmbta havc various delinquents in States where they have

adopted the lntcrstate-Compact on Juveniles.!  been found or in which they are being super-

This compact. -is designed: to cover problems . vised, aftef a détermination by effigials of the -

that arise in"juvenile cases and that are poten-  home State; that such action is desirabled  »

ually the concern of more than oue State. The. . . '

major purposes of the act huvo been stated as’ . - .

follows: | REFERENCES -

21, To provide far the returt to thexr home

State” of runaways who have not yet R Re?resentmg 7uvemles in Neglect, PINS and

inquency Cases in the District of Columbia,

+ been dd}lldg@d delmquem - 1975 (p. 76). (Bar Association of the District of
2_J& provide fnr the return.of absconders go(l“u)mbxa 1819 H. g"“(’ N.W.,-Waghingtoh, .
7 and escapees o thegState from which . .2 The Council of Stau ()oltmmen(s The HaNd-
_ they dbsconded d CSMPCd book on Interstate Crime Control, 52, 58 (1 &4 . ,
/3. 'To parmit out-of-Statesupervision of a % Ibid (61-68), | L } 7
delinquent juvenile who is eligible f)r : _ L e~
probation or paro*nd whosBould be i e T
semt to a. State otRer than the one in. T Ag!dmonal Readinx
, whiich he got e trouble. For a full discussion of the basic compact provi-
4. To authorize agreements for the coop-  sions and their use, se¢ The HandbBok on Inter-
- ¢rative institutionalization of specml “state Crime (‘omrol {sce rcfercncc #2 above) pp. 52- *
) types of delinquent Juvemlcs,)suc L90. ) :
' psychatics and delective delinque ts, . . S :
T when such,jnstitptforfalization will .
. - improve Yw/e Aacilities ‘or - programs Unlfom Ch"d Cuotody Jurlcdlctlon Aot___
Ta -availgble for the. care, treatment, or’
e rchabxhtauon of sgch Juvemles e Sevcrt Smcs have adopted the Umform Chtld‘ L
S | ~—" Cwatody Jurisdiction Act.! 'The primary goal of =
In addmon to the. basic compact. some Statcs the ‘act, which wap designed to bring some R
. haye also adopted opuonal provisions.*These. ' order irto the prevmusly chaotic legal areg of
" are the Optional Runaway Article, the Rendi- child custody, is to prevent the shifting of chil-
tion Amendment, and the Out of State Can-,  dren from State to State and from family to =
- ‘lmement Amendmem \ . famlly while their parents or ?(hera batijeover -
‘ ~ their custody in the courts of several States, o

r he fmt provision requires that a home State PRt
?Jthome the return of & juvenile wnhm 5 days Prlor lo the act,. thére was no certamty as. o
Ats own expense. ‘The second covers the - which State had jurisdiction to determine who ~ .
o murn of. juwemlcs to States where they are “:should have custody of a child when perspns
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seeking  clstody gpproached the courts of interstate Compact on the Placement |
severdd different States at the same time, There . of Children R

was also no certainty as o whether A/custody  * o _

decree rendered in oneState was: entitled o As of 1976, sdhne 84 States had enacted the
recognition and enforcement in atowher; hor  Intersrate Conmpact on the Placement of Chil-
was there certainty as to when a court of ohe  dren.! The compact is basically an agreement
Sate could alter a custody d:‘(‘f(‘(‘ made by 4 between the States adopting it which facike

[}

. ' Q: PR ; i

. court in another States . tates the placement of children on an inter- .
o , _ oo _ state basis with roughly the same ease as could ’
The result of all this uncertainty was that chil- he accomplished on an intrastate basis in the -

dren were shifted around and often Ssnatched”  gbsence of the compact. The primary ingre-
by persons seeking custody who hoped to find dients for achieving this are: - ~
a court ithore sympathetic to them than to ~ : J

others alyo seeking custody. A Hopeful guatd- . 1. Provisions to -ensure that preplaces -
fan would actisally gp shopping for a‘cdure = - ment investigations will be made and
that would awardshim or her custody off thee that the findings of such investigations
child, after which thaz‘;)‘eq()xli‘\w(nlld inmqﬁ'\djz: T will he' given to the agencies in the :
child and remain-nv that-8taté with the dh'il\d&;'- Lt State frothawhich the placementssare to

at least until the estrangeéd 'sp\'cj'y‘ns;‘q'r ol}@}:"'  be made; B

h‘()pvful guardian did the same thing, PR v 2. The provision of sipervisory services;

- . Ly ; ,
Others scught to have custody awards made g\} % 30 A fixing of [finangial responsibility;
other courts altered so as to be more favorable: = .7 amd © IS\\ : |
to themselves, or even reversed. Because the law R
was unsettled and jurisdiction unclear, these
persons were successful often enough that there -
was 4 constant stream of such’ litigation occur- -~
rng 1;1 the courts. :

7 e s .
1. A #ixing of jurisdiction.
. 7
All of hese matters—normally explicitly pro-
vided for by a State within its own boundaries o
—could be unclear when a placement is made '
across State hnes. - ' : {
- .o,

_ Uhderlying the act 1s the idea that, to avoid
¥ . toublesome jurisdictional conflicts, a court in
~ ‘one State must assume the résponsibility of - 1
- determining custody matters. {'pon adoption*

by a Sﬁe, the act becomes a part of that Stafee‘s

REFERENCE

| California, Colorado, Connecticut, Delaware,

law. Florida, Ilinois, lowa, Kentucky, Louisiana,

e . _ . ~Maine, Maryland, Massachusetts, ¥finnesota,
N"Tﬁe act can be put into operatjon by an indi- . Missouri, Montana, Nebraska, New Hampshire,

\ . . [ X ' . . i N ) .
vidual State regardless of whether other States - New York, North Carolina, North Dakota, Ohio,

‘Oklahoma, Oregon, Pennsylvania, Rhode Is-
land, South Dakota, 'Fen‘Esscc, 'chas.’Ux,

4

thoose.to follow suit. Obviously, however, the

.- full benefit of the act, because it sets out guide- ‘Vermont, Virginia, Washikgton, West Virgi

lines for detdrmining custody jurisdiction  4ng4 Wyoming. Source: The Coyncil of State o
_between States, will not be realized unless and . ‘Governments (unpublished). .
~until a large number of States choose tb follow : B _ L .

.~ s provisions. - | B ~ Additional Reading
. e A godd general discussion of the history
‘REFERME . ~rand ‘purpose of interstate compacts may be
L N L : . found in The Courcil of State Governments,
| '] g.alkifo'rni(g. .(‘p!oraczio{\’}{a\ﬂ/gi,t_, I\Sffarylahg. If}orth '-Int'ergtate Compacts 1783-1970. This'gou"n"qjl' .
Dakota, Oregon an saming. Source: Untform . . Ry - DT
Laws Annotated Mdst_e? Edtgn'on:- Directory of periodically pubhshcs other boqks_ and articles
o Acts and Tables .of Adopting Jurisdictions  concerned with the subject of interstate com-

(1976). T : . pacts, theit use and promulgation.

: ‘ - ' . o S M
“« . - . ) -
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’ Thu lcc.uon on “More Ad"'"‘c’d L"S“l CO"CCP“” cv borates oﬂ concepu refem-d toearlierin |
| #the rhanual. Some of the material, by design, is repeated i in the i interest of bringmg ;ogﬂh" in{

. -

o f la
Fourth Amondmonwnunt 8hm of
- Search and Oolnm Llw
‘In criminal law searches are- governed by the.
warrant clause of the fourth amendment. ‘The,”
U.S. Supreme Court has- conslstently strucl(z
~down . criminal searches of persons, homes,,
cars, and seizures of evidence made ‘without a

g prpperly xssuéﬁ warrant.

I‘hc warrant requnremem is sub)cct to only a
few narrow exceptions:' (a) consent,” (b) neces-
sary haste,’and (c) a very,small class of routme
searches.?
exception is simply that a search, without a
warrant or without probable cause to.suspect
" that a crime has been or is being committed,
may be conducted if consented to voluntarily
by the person in question’ or by someone
“authorized by that person to control the place
to be searched. ! } -~
F he necessary haste excepuon is the broadest of
“the three, This’ exception permits a search
, ~_where the immediate situation prevents obtain-
Ling-a WA ARy such-aswhen there—is =
s “pursuit”s or where the object of the search can
be rcmm)gd or destroyed.s

rhc routme searches allowed wnhout a
- warrant in the griminal arex have been strictly
limited to su¢h areas as international border

subject to the genera) requxremem that thc"
mhbemsomﬁle.\_ = S

_ I’he search. wartant in . crxmmal case may be
~. issued only by a neutral judicial officer and
& must be supportcd by probable cau,se I‘hc

one placc the pertinent facts related (o the particular concept. .
4 . = - INVESTIGATION = .. .

be scarched as well as what is t6 be scnzed to

The basic element of the consent

" tive procedures L

| . time, was not mvered by fourth amcndmemt;‘_;'_

' crowngt,* the premises af highly regulated - 133'0100“0" -
acuvmes. and inventory checks of persons or -
nbgms otherwise taken into custady im-a

“-proper manner.® These. searches are, of cburse, -

\

warrant must indicate spccxhc.ally the placc o

\..

The pnmary method of “enforcing. [ourth
amendment search and seitare. requireménts
has been through the exclusionary rule. The

\ exdus\ nary rule simply excludes from consid-

eration as evidence at trial what.is found as a

result of improper searches and seizures, Civil -
and criminal actions against officials who :
violate the requirements are: sometimes avail- -
able, but are rarely pursucd o

0

I‘ he Supreme Court. recegtly dlstmguxsbed
between searches in the criminal arei and those °

~ that are administrative in nature: Since child .

abude and neglect investigations can be char--.
acterized as administrative, this distinction has
implications for child abusc/neglcct mvcsuga

-
..

In the 1959 case -of Frank v, Maryland the

Court upheld the valxduy of-a municipal code | '
authorizing warrantless searches by ofhcnals N
ere they had reason. to susg ‘

“of a violation of the code.!! The Court rea- PR
_soned that foutth amendment protection was .

directed -at protection fmm unauthorized - = -
criminal searches. \1‘ he's in this cale was -
held t0 be administrative-~a search that, atthat

I“umk was overruled in 1967 by two cases

YCamara v, ‘Municipal Court and See v, -
Seattle.'t In Camara, the Court: Tejected’ the "
- administrtive/criminal distinction which was -
- the basls ‘of .the Frank decision qmd held.xhat?;fg:
. the fourth amendment nght of privacy could -
"be violated even whére.no criminul element
was mvolvcd ln Sn. the founh amendmcm?-;}'




’

protection was extehded to cover places of

business as well as private homes. o
In 1970, the Court upheld a w.irmnllcss INSpeg-
tiop of a locked liguor storeroom by Internal
Revg*nue Service agents. The case, however,
, may be of somewhatTimited value in authoriz-
ing admnmmmve searches without a warrant
bcawst” the ‘majority, opinionl of Justice
Douglm noted that liquor ifdustry cases are
special lx‘(duw/thé liquor industry is highly
reguldlt‘d by Rover nment.

Wymun v. ]amcs. decided by the. Supxcme.

Court’ in 1971, may be considerably more sig-

nificant for child abuse and neglectinvestiga-”

tions.'* In Wyman the court helld that the
" warrantless visit to the hause of a welfare recip-
ient was not a search within the meating of the
. fourdr amendment. 1 he Court noted that, even,
‘Ih()ugh the welfare vigit was mve\nqauw i

was neverthieless not {’wauh within the
: (:nml!ml law .mWof that term. '
- . o 3 : +

The CGourt distinguished Camara and See
because the facts in Camglra and See. while
having . community  wel aspe({s, could
result in criminal prosecution.’ The only
result of the plaindtiff’s refusal to allow the visit
t Wyman' Wgs lermination of welfare benefits.
The. Court's holding in Wyman -must be

viewed in the light of several factors that were
speaifically noted in the opinion:,

I. The visit was not made by police or

other untformed authority.

e 2-~1th-lpt:rpmr of the visit-was primarity - -

for the wellare of the person visited.

¥ 1

T'he visit was not aimed at prosectition.

4. The possible sanction was termination”’

of welfare benefits. 0

5. The person visited was' notified in
advance of -the visit. - . -

>

Administrative procedures ofs the wel-
fare department emphasized the right
. to.privagy and prohibited enuy under
false pretenses, visity after norma
working hours, and’ fomblc cntrv.

Even though the visit might dmlose evidence
of criminal activity (t.e., welfare. fraud), the

. ¢ “o .o
Court held .this does not make it a cniminal
investigation, the possible sanction being the

tenination of besnefity, The' Court expressly

stated that it was not deciding at this point if

stk evidence o criminad dmvuy if dnm\wwd

in the course of awelfare visit, woyld lx* admn-

sible g a gnmmal proceeding. . :
\\ .

These factors in Wypum Narefhe mos;. pcrunem

t guidelines currently_avadalfie g agenc ies that

CnRage in (l})ld abuse investigation,

,
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Fifth Amcndmant-s?lﬂlnnd't) Warnings

The laﬁdm\ark decision Miranda v.. Aritona!

has possible implications for child«abuse and -

negléct investigations. In Miranda, the U.S.
Supreme Court indicated that the proseculor
in_ criminal cuses mq}yhnot use ‘statermnents

received while the defendant was in police cus-
tody and quesuoncd)‘\%):zss the prosecutor
ed

demonstrates that proc s were used to en-
sure that the defendant understood the law that
he/she was not required to incriminate him or
herself.? The procedures xeqmred are the now
well-known Mirapda warnings. ,

With resp&ct tﬁ( ‘hild abuse and neglect investi-

-gations, - only one elemént of Miranda is
important: the element of questioning while in
custody (custodxdl interrogation). - '

The Court in Mmmda. defined qustodial
interrogation in the following tcni: “By

“custodial integogation, we mean questioning

mmatcd Wby law enforcement officers after a
person . hus been ‘taken into rustody or

N

otherwise deprived of hxs freedom of action in

any slgmhcant way.

been extensively litigated. From some cases, &

"can be iferred that Miranda warnings afe
reqmred in child abuse and neglect investigas -

uons, other cases imply the (ontrary Although

106

| I‘he key eltments of the C.ourt s dehmuon have ..

© vestigations can ‘be identified and

' . 7 _ [N
. .

* the cases are mmm,l sive, relcvam légal,lz/m

tors vhat are present imchild abuse/neglgct in-
as
guidelines bv hum:m services agrnrm

One I'l}dj?r elemem that triggerq l}/c'Mitanda

r’eqmrcnwnt is custody or significant depnva- |

tion of freedom of-dction. Even’though child
abuse and neglect anvestigatigns by -agency
caseorkers usually take place tiaghe home, .

e

this “custody/coercion - fauur‘ may still bg/

present.'Under sgme circymstancees, question-

ing a pu‘aon 4 his/her resilence has been
dcslgnated 4 custodial lfterrogation.  Such

Y

cases turn on the amount of mmpulsmn '

pr ewm .

(,ou,rls haw found cusmdy where the p< rson
involved is” neither physically restrained nor
actually told ¢hat hershe is under arrest; but
where, in view of the circumstances, the
prescn(e of civil authority was such that the
person might believe his/her freedom of |
movement was restricted. In general, circum-

‘

stances indicating that the person being ques- -

tioned is not free to leave or dismiss the investi-
gator give rise to the requirement of a Miranda

warning. A caseworker might “alleviate the

- necessity of giving a Miranda warning by dis:

closing that he/she has'no power to arrest the
person being quesuoned

The presence of a police officer during child

abuse/neglect investigations could, on the one

hand, necessitate Miranda warnings. On thg

other hand, questioning by a caseworker alone
may not trequire the Miranda warnings.

Questioning by some categories of State and.
Federal officials has béen held not to amount -

to custodial mtcrrogatmn Some cxamples

~ follow,

1. ngh school principal’s quesuomng o[
© > a student.® -

2. Labor. departmem official s question—
ing of a defendant in an office of the
" departgnent (though the Court- noted
that such officidls are not exempt from

A

r

Miranda rcquxremems if the mte:‘roga--~ o

' uon 1s custodxal in nature).® -

3. Income tax mvesugduons’ (though

these may require warnings when thc L
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- ‘ ' . ’ . EY - .
. invcuigation shifts fromcivil audit 0 4
¢ cnmmal pms«mm,n mwst‘nganm

(4 llqum vmlzm(m m\ﬂhgdlmm by

\V- lmmm' l)vp:mmrm officials &

)5 s, hxn! ‘nd Dryg \dmnmtmuon
AT mvestigators. . roa

}9 Welfare investigators nm\Ng‘umg for
fraud.to - Cor
The Miranda rcquireinem'znpﬁ'{ie§_l<) such
persons only when circumstances indicate that
the. person being interviewed is under shie
_ sort or restraint,!’ or when the purpose of the
: nvestigation is criminal prosecution. ¥
- . N \
« Inshort, the following characterisuic?
alert the sacial worker to the nt(d 10 give
M:randa warnings: :

Any element of appmem coercion or
. Corestramt. v -

« 2. The presence ()E a police officer. .

§.If the mvemgatum ix“directed towatd

(nmnml prgscumnn : .
A warning, to comply ‘@with Mimndaﬁstan-
" - dards, must inform the pffrson qf hxyher right
to consult with un attorney. have an attorney
present during questioning, and that, if . the
pegaan cannot afford an attorney, one will be
prg@ded. ‘The warning must also inform the
person of his-her right to remain silent and

that any information- obtagiied iy Luu he
- used against him hc‘ ‘ g v
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'_-Amondmo_htis;n_cial Cases
Very few case; involving child abuse/neglect

have reached State courts of appeal, In a recent
case, gSwers given by the father of a deceased

. child in response to qucsm)ns by a physician

' ln ‘“State v

“The court foun

were held 1o be admissible in the homicide trial
that” folfowed, even though a pohceman was -
nearby At the time of the quesuomng and no
Mamnda warnings were given,!'

7. )
Ryan,® the admissions of a
defendant to a policeman at the hospital where
her child was taken were held to be admissible,
it-unnegessary to determine

given, -

’~/Wht‘tht‘l the Mt‘mnda Wangs were actudlly

. Since lntemdl

1[3 *’1 ' |

. . N :
. '

evenue-s\érvice investigations
have some of the same kind of fifth amendimient
pmblems as. childz abuse/neglect investiga-
tionts, it iy "possibl® that the courts nay
compare ‘the” two areas, In. both areas,
- noncriminal, ongolng inguiries are made-
which may disclose a basis fni{late! cml and
criminal proceedings. S
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Lo ic stRtus \of Ms‘randa w‘!th regard to ta§ in- arr}mga shauld be gwcn/to akie client. whcn
"0 vestigations has been the subject of crmcal ‘gnd if the agency or an agency. rc()rcsqmauvc' -

. " commentary. Mnd{ of the comment suggests * bcgms to consider the possnb(hq of criminal
v that Miranda warnings should ?c requxred' Soaction. I this view, xn\estlgaum)s dQr civil?

RC -from {he outset of the mmyl.l R.S\interyiew.3:  purposes mqu be* made priot ' o glvmg '(.

o . The cou,rts. however,” have’ npl gene ‘as IQr as Mimndd warnmgs. N e,
.- v . the goxﬂmmtary suggcsu S o $ L. } T C'
) * The couns have split on the issue Gf when'* _ REF[;‘.REN(‘ES I , N
. Miranda comes into play. One lirre n{nw-(ﬁ:, C ' |

reqpired tha the Miranda watning should be ! \(0‘% *y"fmf*ﬁ 217 Kan. 20‘% 535 P.2d 90[ (197")
- .- given when the L.R.S. investjgation shifts from 9 114 R [ 343, 32) A.2d Y2 (1974).
Voo a civil audit with civil conseuences to a. erjm-
~ inal investigation.* The other line of author- |

L )

3 Su “The (.mwrflu?m;ml R!ghls of the Taxpayer &
in a Tax Fraud Invesuigation;” 42 Tulane I.. Rev.
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' 76 Yale 1.. ]. 1 (1966); "“I'he Right to Counsel in -
The view that the M'm”da warnings must be Crininal '{'ax Investigations Under Escobedo '
RM‘“ when the i msemganon becam Cr‘ml"?l and Miranda: The (numl S(dgt "5 qua f. ,
in nature is probably easier to implement in Rev. 1074 (1968). ' : v
LRS. proceedings than in other "agency .y (5itad States v. Michals, 469 F.2d 215 (10th Gir.
Mvesuganom T 1972); United States ¢, Wainright, 284 F. Supp.
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‘ Division) and one for crimynal work (lmelli- o 1970 Spahr v United States, 109 F.2d 1301 (9th
‘genge Division). "This provides.an easy divid- - Cir, 1969) et denied 396 U.S. 840 (’95_9)
: gng l{ne between civél and criminal mqumcs Hensley v. United States, 406 F.2d 181 (l0{hr(.lr. .
While agencies, investigating child. abuse/ 1968); U nited States v. Squeri, 398 F.2d 785 (2d .
K : g Ciir. 1968);. United States v. Mains, 378 F.2d 7l6
neglect may not Be so neatly divided, the same (6th Cir. 1967) cert: denied 389 1.8, 905 (¢1967),
- janalysis wmay be applicable. The Miranda - dnd cases cited therein, ¢ .
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< An i'ndik:au(xi -of how the courts may decidée  allow surgical correction of aspeech defect, the

f " ‘\ _ chses where famxly priviky gnd the‘child’s wel-  coirt did not {ind dependency, even thoughthe = .
' " fare conflict’ may be- found in the numerous  chjection to medical treaiment was not bascd S '3;-";
cases in which courts have balanced.the  on |religious grmmds5 : o

- parenty’ religiouy freedom agitinst the ‘child’s
~right to.medical treatment. In such casés, the -
* crucial factors aye: -

.;

Jir another case, parental belief in “selfrhealing .
“through ‘natural forcgs” was found a sufficient  +
objection to, dverride a county health’ départ- -
ment’s recommendation of corrective surgery

for a child with cleft palate and harehp The
majority of courts, however, rule in favor. of
medxcal treatment over parental objections, -

-

The. parents’ consmuuonal nght !0
religious {reedom.

. _\ 2. The life- threawmng nature of the
child’s (ondmon\ "

L

A

0+ glous beliefs when t

- Courts are in substamul agree ent that when

a child's life is in ‘imminent danger, thé State
may intervene over the objections of thg

purents in order to provide necessary medical

treatment.! Often such cases turn on a hndmg
/of neglect ar dependency and this finding gives

- the court ]unsdxcuon over the child.? When the

life ofthexhild is apstake, even rchgibus ob)cc
tions. may be overriden.’

When. hmsjever, e chxlds life is not in
. dunger, courts are.not dlways willing to allow

- ‘the State to order medical care over parental

ob)ecuons

.a3 between the parent and the state, the |

. u‘(h oes ngt have an interest of sutﬂciem
itude outweighing a parent’s reli-

the child's life is'not

\

everl whennthe child's life is not enddngered ?

S
‘Y
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Bknsmvery is the systcm of pmnalq)rb(ﬂiures
4 which enabdes the parties involved in a court ,
- proceeding to {ind out about the positions

The methods used in dxsmvt*ry include
mtenogutoncs (written questions to bé an-
~swered “hy the party to which sthey. are
- submitted), physical examinations of evidence

and persons, oral depositiots (Hatements taken .
under oath), the surrendering of copies of

d()( uméms. and requests for .:dmn;smn -
L 4 K '
) The advantage of ( usmg dkcovery procedures is
N thut the legal s t)ﬂum tons better when gll
parties ‘know in-advance the basis for each
ozhg}@,posmon Advance knowledge of this
natue can “help a social worker prepare

efficiently for trial. At the same time, discovery

pr(xvdures have the disadvantage of introffuc:
ing an element of delay into the legal
prc)ceedmgs . .

~
No consistent rule has been developcd to cover
- the use of dlsmvery m “child dependen(y cases.

l:stabhshed dlscovery procedures exist for both :
“criminal and civil cases; juvenile courts could
“presumably follow tise rules for either, Itis not

clear, however, into which gategory. juvrmle
heatings f¢ll. The U.S. SuMe Court ‘has
- process: as either civil or criminal, calling this

. nile proceedings, therefore, are without clearly
deﬁnod rulea of ducovery ‘

‘a’ Jitile ‘better. defined,:

taken by the other parties and the facts which -
those _pdmeg believe support their positigns.

|pec1hrally declined to categorite the Juvenile

approach “wooden” and unproductive.! Juve-

.._"--.

for‘dimwéry somewhat more. li\x}rally than is
found in criminal cases.? Still other courts have:
held that dlsmvery 18 not part of the ju h?
- process and’ that it is “ifl-advised to su;&

‘engraflting  pre-trial dlsmvery pmcedurcs

1ipon juvenile courts.? .
courts the use and extent of

Some leave

_ dismvcry'pmaedurcs ug to' the discretion of the
t

juvenile court judge.* Still others have simply |

~ held thagpretrial discovery is rot avanlablecun-'
~ less provided by court rule. statute, or constitus

“tional
~covering pretrial discovery in juvemlc delin-

requirements.® [n short, -the rules ,

quency cases are theonsistent, varying gredtly

Mfrom jmmluu()n to jumdl(ucm ¢

In view of the state of dm nve!y in dolmquency

~ tan be. said definitivel

procecdings, it is not surprising that very lmle '
ubout “discovery in -

dependency hearmgﬁ But here thc pmblmn t\s :

“the New York Welfare: Departnent. (In a civil

~ orde
- the dc(mrtmem tefuwd 20 answer; the,
~brought action. ‘The court held that!
“was applicable and appropriate to the tiae g
~that the welfare depariment must provide lene
ol the informagion requested. In Carolyn D,
“the parents were held entitled tp all. records of -
S | gphysical exuminations of then child to assist
ln the juvemk delmqucncy areu, w!m h fscmly-_'_;‘-'
. the courts are also
- inconsistent. Most courts donot allow full civil .
f::diu:overy pmcedum hem but Aome d() allow .

~them in prepunng their case® 'The gvnvrut rale’
'thul emerges from thesd cases, however, iy thitt, -
- ity New York, the appllcmmn ol dlm)vmy is t()

:"bc du!ded (m a cuxe-by CHse l)am\ .

more .4 Iack of case law

()nly ()llt‘j risdiction, New le\ has wported- |
cases on the subject. Matter of Curtis B."
involved abuse and neglect.” Ty’ Curlls, the
pmcms attempted o initiate (h'l(‘()V(‘t proceed: 0
ings hy submitting writteit interrogatories to

s .

proceeding, the wellure dt‘purmwm vould he -
1o answer such interrogatories.) When

parenty o

&mwt"y Gt

Y
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ln bo(h cases,
" discover informatjon which might be used
agninat thenr: abmx‘r“wunesses including t
hospiral involved,.and pc:sons who askegd ai

Cowere mked abuut the (h:lds mjunes

) -

P mnrnmczs N

! cheg»er . Pmnwh»ama, 40‘! l' S. 528 (1971) at
84t

2 "Discovery: Ri {ns in Juvenile Proceedings,”

Sl' 1. Rev. 838 (197%)
’7

No genemi mle exists for dxscovery at. lhe
dispositional stage-of child abuse and ncglect
cases, :
' {

Ihe rule of the only recent refevant case is
probably limited to New York State in that it
was based on a specific N.Y. statute under
which the ‘New York Family Court may keep

.. confidential the psychiatric reports used by the
- gcourt in the dup(muonal phase of a depend-

cncy hearing.!

Analogxes with the dispositional - stages of
delinquency and child custody proceedings
suggest that, in the future, the court may allow-
© accesy to investigate reports on due process -
- grounds.? ..

the parcms Were a!lowrd to

DISPOSITIONAL swee-:ﬁlscovsnv

L4

'y Proplo/x rel,

../
6 See ‘Discovery. Rights in juVemlc Procccdm‘gs .
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. The mmay Rule |
In s ‘legal proceeding, two basic_kinds of

-+ excluded. The attorfiey states:
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decisions are 1o be made: questions of Jaw and
questions of fact. ‘Questions of law are décided

by the Judge; questions of fact, by the jury. Ina -

nonjury trial, quastions of fict are decided by
the judge. or referee without the aid of a jury.
Most juvemle cases are nonjury trials.

 Trier of fact twa shorthand term for the person :

Or_ persons charged with the responsibility of

Zarriving at'a decision about the facts of a case.

Trier of fact may-refegpo ajury, a )udge sitting
W};hout & jury, or a®referee.

- Courts have developed rulc,',_ about, the kinds of
. evidence the trier of fact may use in making
decisions (Rules of Evidence). If an attorney

thinks an opponent is presenting evidence
whlch violates one of these rules, the attorney
can, by objecting, ask ‘that the evidence be

Honor.”
One of lhe most common o
observer is likely to hear durifig a trial isthat a
certain piece ol evid ence, or a rtain portion of
testimony, is heanay
is made when the witness on the stand reports

- . wpat someone else said or did, rather than

hat ‘the ‘witness said or did. - The main

" characteristic of hcarsay evidepce i3 that n“f_
L secondhamf i

SR The basic. pmblem with sccondhand evxdcncc
s relmbihty, since it is virtually 1mposs|ble to"

“I object, Your
ections that an

Usua ly the objection

Seibndhand information has little value as
proof. Therefore, most hearsay evidence is

- excluded from testimony and cannot be used by '

')u(kc ]ury. or refcree in amvmg at a decision.

In most Statcs, hcarsay tcsum()ny must be

. promptly objected to; othcrmsc, it will not be

exdluded. Courts impose' on the objecting -
attorney a duty to identify the particular defect
in the testimony and to give the judge vahd
grounds for excludmg the evidence.! -

If the attorney fails te-abject, the trier of fact .
may considgr the hcarsﬁy evidence along with
nonhcarsay-cvxdcncc in determining the facts,
giving the hearsay testxmony whatever. wcnghtﬂ_w«__
he or she considers correct. 9/ :
\...._/ P
A few States hold the view that hearsay, by
itself, has no value as proof’ whatsocvcr, there-

fore, it may not be corstdered in the dec:snon

makmg, whether or not an objecuon israised! ..

If the Judge sustaing the ob]ecuon the witness

is prohibited from repeating the out- -of-court
statement. If the witness has already testified,

* the judge will erder the hearsgy struck from the / j'

record so that, formally, it can no long\:r be.

used as : basis for decision.
<€

‘The hearsay rule appllcs énly to ad)udxcauon :

- hearings. It 'is not ap?lxcablc to temporary -
‘custody or dxsposiuon hearmgs S
REFERENCES

ensure the accuracy and truth ob. hearsny The

‘else, he or she carmot vouth for the truth of ity
comem RERRR :

‘m‘;ﬁ/}% k\k‘“ ;{p T “

"-"-';\:\-'j‘._--uecondhand evidence may be wrong or. it may_ _
_he & mistaké, and; since the person who 'is
%:-f‘-‘&..{mmg the evidence -heard it from. fommne”

¢

2 Jones v. SPadle. lﬂﬁg Pa 103386 A 2!! 36& &97”,:-.._:1'-};_3.” o

l

1 Statc v. Horton : IA '231 N W 2d-
- 36 (1975). _ ) -

United States v Harris, 437 F.2d 688

1990}, - ‘Letendre v. Harf {dzd PRI
Indemnity Co., 21 N.Y.2d 518 289 N §"‘S 2d 183 S
296 NEd 467 (988} o
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8 Handley v, L:mbaugh 204 Ga. 408, 162 S.E.2d
o 400 (1968); Orr Chevrolet, Inc, v. ourmcy. 488
. S.W.2d 883, (Tex. Civ. App. 1972) ,

!.umod \wmng -(Hu”my !'xoipuon)

- Boolu and articley are clearly hearsay (smcb it
= is impossible to cross-examine a piece of

paper). The informatioh in a book th#f is -
offered as cvxd\cncc is secondhand. Neverthe- |

less, the lear writing exception to the hear-

1 ‘sional publxcaﬁbns at mal .

- Profcsaxonal pubhcanons are typically used in
the ctoss-examination of witnesses, particu-
larly of experts. The crowcxammauon may*

' attempt to discredit the expert’s *opinion by
showing that the witness’ opinions differ frof

those generally acccpted in the profession.
~*  Also, the cross-examiner may use a profes-

' sional publication to show that an expert who

_relied upon the pub-lxcanon in testifying was

really unfamxlxar with' its .contents,

Generally, books and articles are not admitted
N evidence of the truth of their contents. Only

‘a very limited kind of written information is.
viewed by courts as evidence of facts, and this -

. information is confined primarily to industrial
" data.!

P A . .

Courts developed/ the rule allowmg learned
writings into evidence~-despite their hearsay :

- characteristics—because an author’s tesnmony

i often necessary to test or support the
opinions gtvcn in court by experj-witnesses
and because it iy generally i

lmposublc to bring authors to court.?

A lcamed wntmg is considered rehable bccausc 3
~ the professional - writer’s - work is sub]ect to

. criticism by the prolcssronal community. . In
addition, even if bias in favor of an author's
- point of view is possible, the probability of a

- professlonal publrcauon favor/ng a particular

lmgant is low $

i Proiemonal

k . heamy exce includes

t1ay rule permitg, the use of scholarly. profes- .

venient or

‘“8 lhat qual;frea under thrs.' =

S
_ clopadm of Social Work).

(2) Scientific reports, such as_ those pub-
- Jisted in scientific ;ournals e

(3 ) Published professional standards; for
‘ instance, a police tactical manual on

S
. the use of firearms. Professional social
work standards or manuals developed -
by State agencies or by, national
‘organizatiogs, such as the Ghild Wel-
fare League of _Amerxca\m qualfy.

©# ' REFERENCES

! Mc(:ormxck at 744, . | ' \
26 Wxgmore on vadence 81619 (3d. ed. 1940)
3 lbid., §1692. ) £

'bc\fﬁrlllbn'_of Hﬁ[my o

Hearsay is a statement (1) not made in court,
(2) not made so the declarant could be cross-
exdmined; and (3) offered in court as evidence
of the truth of its content.! Because hearsay is a

example. Guys Anatomy or Emcy-

complex concept, it is necessary to analyze ’ch .

of the parts of its definition.

oIt i_a a statement, énd a statement is a declara-

tion or a communication, either or
written. Or a statement can be ¢ that
communicates ‘a message to ple -

observing the conduct.? For examWe, if a

person nads his or her head, this is -onduct.

. communicating “ycs" to p:cple who can

observcu e

: Hcarsay involves two people‘ the person who
originally made the statemem-—spoken, whit-

ten, or by conduct—and - the witness - who
repeats it in court, T
‘the communication

commumcated

person.who first makes .
| s called the declarant.
The witness tells. in court what the declaram

; I‘he dcclaram must lnccud the statemcm-to bc_f T

acom

nication for it to be considered hear-: -

sy, I 4s easy to recognlzc when a declarant
¢ m}A spokcn or written statement to be a

(h Standard pmfcsslonal thﬁooks (fL A umcatron, since the intention to com-
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‘municate is present whén the pérson first .

speaks o writes the message. ° .

v , .
Conduat ciun also be an intended communicp-
ton. However, it is more diflicult 1o judge if
the communitation of conduct-is i!@ldt‘(l. -

Conduct is intended if the actor deliberately
intends the act to communicate a message.d In
the law, this is caflled “assertive conduct.” Point-
Ing a-{inger at a’'person in a polfte lineup is
assertive conduct that can be hearsay becadse it
1s intended by the actor as a commupication of
re¢ognition of the person.® ’\

’ e ' v . \ .

If the- conduct is not deliberately intended to
communicate a message, it is not hearsay in
California and in Federal courts. '

Although in some conduct no communication
Jis intended, an observer may still dfaw infer-
ences from it.* A person shivering adtside is an
example of  “nonassertive conduet.” The
shiverer probably intends no communication;
but an indoor watcher might infer from the
shivering that it was cold outside. However, it
is_ also possible that the shiverer might be
suffering from influenza or ‘might- have just
seen a car narrowly avoid hitting a pedestrign.
If 25 people shivered, the inference of low
temperature is stronger, but it still is not the
only possible inference that can be drawn from
the observation. -

® The statement is made outside the presence
of the trigr of fact: If the statetnent is made
outside r;fcourt. the trier of fact i3 unable to
evaluate the staternent’ ' '

r

Norrﬁally._ judg'gf_s and juries -evaluate the
personal credibility of a witniess as a part of the
factfinding process. This credibility or believa-

- bility depends on such factors as the witness’
perception, memory, articulateness, veracity, -

and demeanor.’ -

Perception, which refers to how accurately the
witness perceived the event, depends on factors
such as: .

~ {a) distance from the event,

(b} outside interference or distractions,

<
| (¢) witnes® physical condition,
(d) witness’ perceptui! disabil‘ities (if any),

(¢) time of day or night. <

For instance, wgs the fncighbbr-_'who repdr'ted

the abuse close enough to really determingé

whether the parent intentionally knocked- the
child down or whether & disciplénary spank-
ing accidentally carrigd too much force?

Memory, which involves how well the witness
remembers What was perceived, can be dis-
torted .by excitement over the incident, or by
the simple passing of time. For instance, if the
neighbor who saw the incident then viewed a
sensational television report about it, his or her
memory. could be “distorted by the report’s
sensationalism. '

* ability to communicate an experience to others:

correctly, depends on factors such.as lack of
hesitation in the narration; use of accurate,
understandable language® instead of profes-

, stonal jargon or “street’” slang; and willing-

ness to provide supporting details as well as
general statements. Our hypo.thetica#:fighbor-
witness would be more believable ilNhe or sh

specified how many times the child was hit and”

on what parts.of the body, rather than referring
to the beating only as being *‘knocked about.”

- Verdc‘ity refers to the witness’ apparent objec-

. belidvable

-

tivity; it includes questions such as apparent
personal invovement or lack of a reason to lie.8
If the neighlr who allegedly saw the abuse
had a long-standing and well-known dislike
for the parents, this bias could color his/her

testigiony, making it lehbc;licVable.
Demeanor is the witness" Vo%untary conduct on

the witness stapd—the ‘‘sweaty’ palms. and
shifting eyes” agproach to trustworthiness. A
witness who is excessively nervqus or too care-
fully coached  on the stand may be less

;241 one who provides coherent,

understandable testimony from memory. ‘

ﬁ“h'e problem with hearsay. is that the trier of
fact cannot

se these factors to evaluate the
believability of the person who first made the:

-
A

YA

Articulateness, which- entails  the witness



(

/

1

. examination.
usually tested by cross-examination of the-

) - .

statement. Only the witness in the (()m'tronm

who is répeasing- the ¢ staterpient can be evalu-
ated, and this witness has only secondhand

: kﬂowledgc of the event.

- /
Suppow the Witiess in murt is & social worken
reporing what a qﬁghbor sald about a

“family. Even.though the worker may have

heard the neighboy correctly, clmrly tecalls the
interview, articulates precisely whgt was said,
and has no reason to lie, the wief of fagt sl
has no way to evaluate the neighboi's credi-
bility.'T'he neighbor may have mmnoﬂl) ob-
scrved(or may have a reason to lie. It is the
absent neighbor's commmunication that is being
“used as evidence, not really the social worker's.

Therefore, the judge is left without any means -

of dec xdlng whether the neighbor is believable
or not, since only the worker observed the
neighbor. | '

"~ ® The declarant was not under oath. A witness

testifying in court is required to swear or affirm
that the truth will be told. The purpose of the
dffnmanon is to impress upon the witness the
importance of testifving truthfully. The oath
functions, first, to call 1o mind |<Iigious or
moral prohibitions against l\mg and, sec onv&
to_remmd the witness that giving false test
mony while under oath is a crime carrying
severe punishment,? -~

The person who originally made the stiate-
Jment was not under oath when it was made,
Theérefore, the out-of-court declarant  was

~under no rempmder or compulsion to tell the

mnh ‘0 -

QThe declarant was: not subject to cross-
The reliability of testimony is

witness. In the Anglo-‘\mcncdn judicial sys-
tqm, cross-examination is the primary method
for exposing falsehood, error, or weakness in
testimony, for the benefit of the trier of fact.!

?

lhc nght 16 cross-examine witiiesses, whuh
- originatedin Ren:

ssance England, is guaran-
mendment to the U.S. Con-
most State legislatures. The
eads: “In all criminal prosecu-

teed by the sixth
stitution pnd
Constitution

_exception to the hmmn rule™ .

o The sta‘témcnt is offered as eviden

\'V
tion, the accused shalt (l\j()y lh(‘ right ., . to be
confronted with mc WIthesses against hlm

N

The nqht of confrontation and cross-examing- -

tion is considered o be a fundamental right;

not urerety a privilege or a technical n}k‘ of -

law''? The State may not withhold this right
from a criminal defendant,’s a juvenile in a
delmqu(n(y plb(cvdmg 14 OF 4 party in g civil
proceeding. > Tf the ri withheld, the case
nay-be reversed. Some Stafes have also enacted
statutes that expressly grang juveniles in non-
delingyency masters the ught to uﬁ
Cross-expmine wsnesses

. 2

The legal rule excluding heamsay evidence from
trial is designed to protect many H{ the same
values underlving the right o confront wit-
nesses and ;0 cross-examine them.

Persons i cases have the right to be judged on
hard facts personglly observed rather than on
rewtor. suspicion, or secondhand information
that may ke unreliable. Flowever, because some
“secondhand (hearsay) , information
religble, it can be used in cases without
\uolaung he constitutional right of confronta-
tion or crpss-exdamigation,’” Even in criminal

presecutigns, evide INHR( is shown to be
reliable arld trustworthy will bc admitted as aif

‘.
to prove
ule will

that what it says is true. lho hearsay
exclude hearsay testinmony onl\ tf the
“hand. out-of-court statem
court to prove that wh thc statement codg-
mum(@tes is true.¥ The rule does not aperat
against testimeny offmd for- other purposes.
v
This elemem is_best explained by gxamples':'

EXAMPLE 1:
of ah- allegedly neglected 1year -old an
lcsufles '

. Kathy came b school on March 10
~.and during recess [ heard her tell the
teacher this story: that her parents
had gone away 4 days earlier and left
Kathy and . her ‘younger - brother

- #lone. She also spid that they ran out ..
of fdod after 2 days and hadn t eaten

s

ront and -

may be

The witness is a .classinate

’. .
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»
\ ’
. lincetncn I guess the | ts came
3 home, bug, on April 2, | héhrd Kathy
¥ tell the t cher that the same thing

: hqd happcncd again.

r

Hm temmony, i3 nmdmmnhlv ay evidence m

.pmvc‘ the truth of its content: that the parents,
*"in fact, twice bt the two young children unat-
tended and without food for Iong periods of

time NThis hearsay evidence. is unreliable 8
proofl because the witness might not have heard

KM()pcrly or might be embellishing the

story, (‘.(hc‘rc might be a reasonable explana-
tmn or maybe Kathy just made up the
apparent abandonment to explain being lafe to

| school, | < _ v

T hn temmmw muld be admitted as proof ’

. of other facts; for instance, that Kathy ‘was in

school and not truant on March 10 and April 2,
or that the schoolteacher had notice of a report-
able case of child neglect. Kathy i$ not on the
withess~ stand. Her classmate is repe ating
Ka(hy’s statement se(mfdhand '

E\AMP[ E 2 Sdme as Pmmple 1, except

““that, the witness is the schoolteacher re- -

p?ung what Kathy said. . .
AdmiSsibility of the statement is not affected by

the fact that the teachet to whom Kathy spoke
is rea)ummg'the mcndem The teacher is still
repeating Kathy’ utatemem secondhand; there-
fore, the teacher is giving hearsay testimony.
‘The statement is still unreligble to prove that

the parents, in fact, neglected theit children,

“If the court considers Kathy a party in the hear-

ing, the testimony of either the classmate or the
teacher is admissible even though it is hearsay. .

the Ldmissions Exception to the Hearsay Rule _

| (see section on hearsay ¢ ccpuons) “Some
States (for instance, Oregon) consider gliegedly
neglected children to be parties in nefthect and

termination of parcmal nghts hearmgs 9.
EXAMPLh 3 Wnness says: |

‘When I saw Bill here in Eugenc on

July 21, he told me he just got back
from a trip to aigr\ some bualness
E papcn in Sm franclsco.

.~ . —

The hearsay is not admissible to prove Bill took

~atrip to San Francisco or signed business papers

experience, -

there or adiywhere. It is admissible, however, as
proof that Bill was alive on July 21, or to show -

_ lhdt at least for part-of that day, he was in .

Eugene, Orggon. These two fagts about Bill are
person!ill n()wn to the witness Trom firsthand

. ) ] . . “. » )
EXAMPLE 4; The witness is an election
worker in a “ballot-stuffing” cds(‘ and
testifies: , '

The' dcfcndaru B(

The testimony is Iully ad'missiblé for the

fore’ me at the pof asserted he
was Kpstein, Me presented Epsteifi’s
idemil?&tion. also Staged he lived

within the precinct, had lived there
for 8 years, qo\had n6i vated yet (h
day. ¢

purpose of showing' that the statements were,

~tional evide

"The ‘court allows the hearsay evidence under

t

made, even though the State must have addi-
to convict Brown of «llegal

voting activiies,

EX.: \MP[I' 5: The witness is a school
security officer at a delinquency hearing.
The offiger is justifying his search of a
student (Terry) that resullcd in the senure

of a loaded revolver: v ,

Terry’s schoolteacher called me in
- the momingtand told me_he heard

Terry and & classmate whispering

wbout holding up a.neighborhood
maXkét: It seemed to be part of a club
_initigton. Anyway, the teacher said
he watched the two go to Terry's
locker, which was right outside the
classroom, and take a gun and hide it
in Terry’s coat pocket. .So. I went
right over to the achool hunlding and
-searched Terry and found the gun.

This tesumony is not hearsay when offered to -

prove the officer’s right to search the student

(probgble cause).?! It shows the effect on the -
- officelfol hearmg the story and goes to’ prove' -
why he acted as hedid. - . RS

If a statement mduces anbther to act

- cermin’ way, it is not hearsay if used m_a_‘o




t

B ﬁmg to show why the act was committed.®?
statement overheard by the teacher and
repeated secondhand by the security officer
_canhot be used to prove conspiracy between the
two boys or that the teacher observed the
removal of the gun .

Gcmrally, if evndcncc is admissible for one
- purpbse, it will not be excluded because, for. -
- another purpose, it is hearsay.®

'~ rererENces

1 Based on McCormick at-584; Federal Rules o/'
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the Federal Rules are based on 2 Moora's

- Federal Practice Rules Pamphlet (1975).

2 Federal Rules of hudm(e‘ Rule 801(a).
-3 Federal Rules,.o/ hnden(e Rule 801(b).

¢ Walwz, Jon R., Criminal Evidence. Chicago, 111.:
Nelson Hall, Cq., 1975. (p. 65.x 4

'S t mled States v. Ross, 321 F.2d 61 {2d Cir. 1963);
cert. denied 875 UaS. 894, 84 S.Ct 170, 11
[.ed.2d 128, .

6 Waltz, op. cit. (p. 66).
7 McCormick at 581; Valtz, ibid, (p. 63)

8 Goverriment of the Virgin Islands v. Aqmgw
378 F.2d. 340 (3rd Cir. 1967).
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Faith in the ability of people to change their way of lite.
Faith that most parents want to be good parents. . . . .

Falth in people’s capacity to over&)md enormous diffia Ities.
Faith in 'gm profession ss one that understands, accepts, grows.
Most of all, taith in ourselves—in our capacity for warmth and

understanding ahd in our ability to develop helping n)latlomhlpo.‘ |

. . Miidred’ Arnold—from notes on “Protective Services for CR-
| dren,” used at the Weet Coast Regionel foronce of he
e American Public Weifare Asen., Sacramento, .+ Sopt. 21,1988,
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We rhust have falth In many things In providing mm services:
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