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Preface
For more than a decade the New Careers Trainxng Laborato:y
has been concerned with the special issues of consuming human

services. In the Service Society and the Consumer Vanguard

(Harper and‘hnw, 1974), the author and Frank Riessman developed
the concept of the "consumer as producer”, that is, in education,
for example, it is the student who is the ultimate producer of

his or her own iearning. To become effective producers, students
must become aware of their individual learning styles and 1earnin§
how to learn. ‘These latter topicé'are'discussed in Alan Gartner

and Frank Riessman, How to Individualize Learning (Bloomington,

Ind.: Phi Delta Kappan Educational Foundation, 1977). In addition
to issues intrinsic to the learning process, consumers of education,
students, must know their rights and the ways to exercise them.
Hefe we are pleased to present the work of Profassors Louis
Fischer and David Schimmel, to whom we are grateful for their
efforts and patience, which wh;le focussing upon the rights of
students in New York offers a model for such a program nationwide.
Our efforts af this area have béen supported and encouraged
by Dustin Wilson Director, office of éonsumers' E£ducation, Unffeq Q
States Office of Education. And we have learned nuch in this
area from the excallent work of Ativocates for Children and its
Director, Miriam Thompson, and from Ira Glasser, Samuel Hendler

and Rachel B. ‘Gartner.

Qlan Gartner
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In our industrial civilizetion. the vast majority. of people earn a
Tiving rather than make a living. In other words, they do not produce
what they need, but rather purchase it. Thus, we have become, consumers
in all aspects of our lives; we consume goods and serviéés to @ée{\cur
basic needs. ' - ' N

For some time it has been recognized that it is difficult and \\\\
demanding to be intelligent, knowledgeable consumers in a modern, mass- ’
producing, impersonal culture. Consequently a variety of institutions,
public and‘private, have been created to protect cunsumer; and to educate
fhem. Many schools'have introduced courses, or units within coursgs, in

consumer education. Such courses in general attempt to deve]op knowledge,

attitudes and skills related to the intelligent selection, buying and

- using of material goods. These would range from items as small but impor-

F tant as toothpaste, soap or sun-tan lotion, to expensive "luxury" items

1ike autqgmobiles, stereos or-color television., Such goous pervade our
. . ° .. N -
lives and call for intelligent choosing on the part of consumers.
Equaify important in our lives and just as_pervasive are the various

services we consume. We buy and use medical and dental care and dovern-

mental services of various kinds, those provided by the police, social

service agencies, vocational rehabilitation, educationg 1ega1 and count-
less others. Among the services we consume, one that touches our Tives
in very 1mpor£ant Qays and through long periods of time is schooling. It
§s such an important service in our culture that we.make it mandatory for
everyone during certain years-qf their lives, and in many localities we

make it possfbfé for people to continue their formal education at any
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stage of their lives. o '

_ It makes good sense in a €ulture Yike ours to cducate people to be—
come intelligent consumers of human services. We all use these services
and pay for many of them with our tax dollars. This unit i§\basgd on
the conviction that people can and should become more intelligent consum-
ers of the human services that pervade their Tives. Specifically, they
shpuld become more knowledgeable consumers of schooling, as an imﬁortant
human service.

Since law has become so important in recent years in formulating

the rights and responsibilities related to schooling, this unit will draw
on relevant, contemporary legal developments It will address questions
related to the right to an education, mandatory attendance and the right
not to go to school. Constitutional issues related to students' freedom
of expression will be analyzed, along with due procéss in schools and
freedom from unreasonable and unauthorized search. Possibilities for stu-
dent and parent involvement-in the educational process will also be
explored.

It is our conviction that knowledge of these aspects of the law, re-
jated to education, will be helpful in making people maré'int?11igent _

consumers of schooling.



Major Goals

1. Students should understand their role as consumers of services,
specifically, of educational services.

2. Students should understand their right to a free, publicly supported
education, and their obligation to go to school.

3, Students should understand how state and federal constitutions and
laws apply to schools.

4. Students should understand how their constitutional rights related

to freedom of expression, due process and search and seizure apply
to schools and the limitations on such rights.

5. Students should understand how they and their parents can influence
educational decisions. '

ERIC



10.

11.

13.

Specific Objectives

Students will be able to specify the age of compulsory schooling in
the State of New York.

Students will be able to differentiate -between the right to go to schoo1
and the duty to go to school, and the ages related to each.

Students will be able to jdentify that it is the state constitution B
and state laws that grant the basic right to education, not federal
laws or the national Constitution.

Students will be able to describe some school situations where freedom
of expression may be 1imited by school officials.

Students will be able to name the key elements of libel.

Students will be able to distinguish between an "obscene" statement and
vulgar or "dirty" words.

Students will be able to identify the limitations on the right to distri-

_ bute pamphlets or other unauthorized literature in school.

_— ——— %

Given a hypothetical situation involving a due process issue in school,
students will be able to explain whether or not the due process require-
ment was satisfied.

Given a hypothetical situation jnvolving a school-related conflict,
students will be able to identify whether or not an issue of free
expression is involved.

Given a hypothetical situation involving a school-related confiict,
students will be able to identify whether or not it involves an issue
of unauthorized search and seizure.

Given a description of an unauthorized search of people and lockers in
school, students will be able to explain whether or not the principal
proceeded properly.

Given a situation that involves'disagreement over the curriculum of a
school, students will offer at least two possibie ways political
action might be useful to influence the decision.

Students will be able to give at least three reasons why education can
be considered to be a "consumer good."
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‘Consuming Educatfonal Services
‘A Flow Chart For A Five Day Unit

DAY 1 Class: The right to education-and
the duty to go to schoul

Homework: ;reedam eg g:pr$ssion,
inker an anley,
facts and questions

&

DAY 2 Class: "Freedom of speech and press

Homework: Due Process, Facts of
Goss case and questions

DAY 3 - Class: Due process in schools

Homework: Search and seizure, fact4
of Overton and questions

DAY 4 Class: Search and seizure

Homework: Review and hypothetical
cases

DAY § Class: Student and parent involve-
ment in educational deci-
sions

' Tests - Evaluation

1o
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A General Guidp For Teachers

Overview

This unit has three major parts. The first focuses on the right to
education in the State of New York aggyegi as the duty to go to school.
Even today there are very large numbers pf school-age boys and girls who
are not in school, some by choice and some against théir will. Knowledge
of relevant laws will 't automatically reduce the numbers of students
out of school, but it should help by making them more reflective, critical
consumers of this social service.

The second part addresses three areas of students' constitutional
rights: freedom of expression, due process, and unauthorized search and
seizure. Impogtant controversies surround each of these areas, but recent
legal developments provide some guidance. By studying them, students
should become more intelligent users of school facilities, programs and
extracurricular activities. An important by-préduct should be a better
understanding of everybody's constitutional rights.

The ggjgg_section relates to student and parent jnvolvement in educa-
tional decision making. This section high}iqpts the importance of invoive-
ment and of cooperative and political action as means of influencing educa-

tional decisions by students and parents.

ime Allocation

Jaligsm

The proposed unit can be used in a 3-5 day period, or it can be ex-
panded into longer learning experiences if time and interest warrant it.

Teachers who use the unit are in the best positions to make judgments

1]



about how much time is desirable, just as they are in the best position

to deciée on collateral or supplementary readings,. the use of resource
people, media aids and other instrhcticnal strategies and techniques. The
following is but a general guide that assumes a five day, one period per
day, time aliocation for .this unié. Within this five day period, differ-
ent parts can be shortened or expanded, 1ike §n¢accordion, pursuant to

teacher judgment.

First'Daz

Begin with a brief discussion of the variety of ‘human services we all
consume in our daily lives. The class will probably identify quite a few
services, some provided by government and some by private sources. Education

should be highlighted as one of these important services.

Instructional Objectives: Students will learn:

a. that New York requires school attendance between the ages
of 6 and 16, and grants the right to go to school from 5 to 21.

b. that the right to education is extended to all people inﬁluding
the handicapped and those who speak Tittlelor no English. |

c. that exceptions to the duty to go to school are extremely rare,
the Amish being one example, .based on their First Amendment claim
to religious freedom.

d. that the basic right to education is granted by state not federal

Taws. }

-

General Teaching Strategies: Students will read the first three paragraphs

on page 15 and then, with-the teacher's leadership, will discuss the four
questions posed. After a few minutes' discussion, they read the next paragraph

and again discuss the question posed. Dis&ussion could focus on others known

12 ;
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to students who, like Geovrge, left wohoo! for various reasons ami they
found it difficult to return.

Have studen;e finish reading to bottom of page 17.

Rajse the question\of why our and other societies require children and .
youth to go to school. - After a brief discussion, have students read, "Is

there a right not to go to school,“ on page 18 and consider the questions

-~

posed. Discuss the questions and if possible have students state arguments }‘

for and against the Amish position. Then have them read the C@brt s ruling.
Briefly look at the questions and answers on page 19, to consider our
comnitment to the right to education for everyone
In conc1u51on. after briefly summarizing the right to education and
the ob\1gat1on to go to schoo?, the teacher can emphasize that education is

a human service, one among the many services we each consume. The need

for critica]. 1nte11igent use of such. services can be underscored as a lead-in

to the next section.

Praparation and Homework: -~ Students will read page 21, 2 hypotheticel

situation related to freedom of expression in schools. sAfter a brief dxscus-
sion, if time allows it, assign for homewoyk the : cading of pages 22, 25, and 26.
These contain the facts of the Tinker case and the Shanley case and questions
related to the facts. As part of the homework have sfudents prepare written
answers to the qoestions posed. At this pOIHt the teacher can differentiate
assignments according to the abitity of the students. The simplest way to do -
this ie according to ;he number of questions to be answered. Another way

would be to select the more difficult questions for the more able students

as well as assign relevant veadings from-the appendix.

Second Day . *

Instructional Objectives: Students will learn:

.13 , , |
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a. ihqt the First Amendment's yusrantss of froodun of exproasion,
speech and press apply to publicngchoo!s.

b. that no right is absolute and under certain circumstaﬁces
the right to expression may be limited. F

c. that school officials may limit expressior—that leads to :
substantial disruption of schooling, and expression that is
obscene or 1ibelous. ,‘ ‘

d. that free expression applies to "underground” as we11,as

regular school papers.

General Teaching Strategies: Ask for student volunteers to 1nd1cate..

briefly, their answers to the homework questions. Give out copies of pages

4 3ﬁxhave students read them, after which the teacher will explain

and help Gég;;ss the holding of the courts. If time allows have students

B guestions and_court opinion of the Eisner case. If there is

no time for tkis.‘g1ve it to the students and have them read it at home,
pages 29-34. .“k : §§

Preparation and Homework: Have students read the hypothetical situa-

tion related to due process in schools, pages 36-7 and the questions that
follow. After a brief discussion, assign for ha&ewark the reading of pages .
38-9. These cofitain the facts related to the Goss case and the questions
‘based on these. facts. Select some of the questions for students to con-

sider and wfite answers to: at home.

-

Third Dy | | | | b

- .

Instructional Objectives: Students will learn: ..

-
a. that they have a rmdht to due process; or fa1r procedures, before

thei\tan be suspended, expelled or otherwise disciplined in a

serious way.

14 .,
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b. that some kind of ngtice and hearing are necessary partis
of due process. '

c. that the due process requirement for short term suspensions
can be met by a brief, informal hearing, where they can tell
thelir version of the event to the schoecl official.

d. that "due process" is a flexible concept that requires
more careful, formal procedures if the alleged violation is

more serious.

1

e ¥

General Instructional Strategies: Have students indicate what their

answers were to the homework questions. Give out copies of pages 40-42 the
court op1n1on After students read it, help discuss the ruling of the court.

Then explain the New York rules related to suspension and expulsion, presented

- &
» ™o e - &% W + = @ - & == ® .

on pages 43-46. ‘ : | . : - -

+ - Preparation and Homework: Have students read and discuss the hypo-

thetical case related to Search and Seizmve, on. page 47. Assign page 48,

the facts of the Overton case, and ask that students{consider and write out
the answers to the questions that follow. As an alternative assignment, have
students discuss with their parents the questions posed.and bring in a written

summary of their discussion.

Fourth Day
Instriictional Objectives: Students will learn:,

a. - that the Constitution protects us against unreasonable searches
by government officials. c
b. ‘that the constitutional protection against unreasonable searches
has limited application in schools.
c. that their lockers may be searched by administrators who have
e  reason to be]ievé that illegal or dangerous things are in them.

d. .that a body search in school receives somewhat greater protection

- 15
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than a locker search.
ueneral Teaching Strategies:‘ Discuss with students their answers to

the homework assignment. Give out copies of page 49, have students read it
and help discuss the court opinion in the Overton case. Then have them read
page 50 and in class discuss possible answers to the questions raised by
Julie and her parents. After this, have students look at the opinion of the |
cbur; on page 51, together with the New York Guidelines on ‘police seagch of
students and their lockers, pages 52-53.

| ‘Homework: By way of review, give students copies of page 81 from the
appendix This presents hypotheticad cases related to freedom of expression.
due process and search‘ind seizure. #Ask them to consxder the situations,
‘jdentify the key issue(s) in each and indicate how the courts are likely to

. - o . - - L4 * =

rule and why . , T S .

Fifth Day

Instructxona] Objectives. Students will learn:

a. that the basic decistons about course content and methods of
teaching are made by educators and school bodards, not by parents
or students.

b. that political action by students within a school might be‘used

to gain some influence over the content and methods of schooling.

-

c. that political action by parents and students outside the school
F4
. . might be used "to 1nf1uence school boards and educators and thus

the qua1ity of schoo]ing

General Teaching Strategxes With the help of students, indicate the

answers to the homework questions. Then, have students read the first three

paragraphs on page 54 and discuss the questions that follow, 1o stimulate

-
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students to look at their schooling from a new perspective. By now they -
should be ready to understand that much learning takes place in schools
outside the formal courses as well as in classrooms. The way that freedom
of expression, due prucess. search and seizure and other issues are handled T

in schools teaches as much. perhaps more, as the course content related to
citizenship. After discussing this, read the next paragraph and briefly raise
the three questions that‘follow.
Have students continué:reading through the sevenégxmmples 1isted or
page 55. Discuss the questions under What Is Your 0p1‘1on7 page 56, i
order to help students realize the “jmportance of poleicai action as well .

as the time, effort and energy it requires.

Evaluation: Save time for evaluation of whét the students learned.
In addition to the teacheris own {deas, tfie Pré-Test carf be Ised*as a True-
False test, with the "undecided" category removed. The multiple-choice Unit
Test in the Appendix can be used with or in piEEEFBf the True-False Test, and
the three hypothetical cases in ;he appendix can form the basis of essay-type

evaluation that can be done in class or at home.

Other Suggestions:

Depending on the time available to the teacher, various other activities
can be used to enhance student 1nté§§§t*a d learning. For example, all the cases,
hypothetical or actual, lend themselves to role playing in class, by students
More extensive time allows for mock trials that almost a1ways generate high
student interest. Suggestions for mock trials may be avaiiab1e from the Con-
stitutional Rights Foundation (6310 San Vicente Boulevard, Los Angeles, CA 90048),
The National Street Law Institute (6056 Street, N.W., Washington, D.C. 20001),
or from the American Bar Association's Special Committee for Youth Education for

Citizenship (1155 East Goth Street, Chicago, I1linois 60637).

: 17
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Pre-Test: What is Your Opinion?

The following statements are designed to he!ﬁ you express your opinions
and stimulate your interest iﬁ‘your rights and ﬁéspﬁgsibilities as a consumer
of educational sérvfces.

In froﬁt of each statement indicate your opinion as follows:. A - Agree,

U- Uncertain, D - Disagree.

1. The U.S. Constitution guarantees the right to education for every-
one between the ages of 6 and 16. ‘ .

* 2. The U.S. Constitution requires that we go to school. -

3. New York law grants the right to education for everydne betweeﬁ
the ages of 5 and 21. ‘ . T

4. If a 14 year old can't speak English, she may stay home and not
go to school un@i] she learns it.

5. ‘Since teaching of blind and deaf children {s very expensive, a - *

community that has little money does not have to educate them.

6. Freedom of speech is guaranteed outside tug-schools. but not in
schools.

Since schooling must be orcerly and efficient, administrators may
keep all controversial speakers out of schools. _

e,
.

8. High school newspapers may print articles critical of their schools,
that may cause controversy and bad feelings.

§. Teachers and administrators may prevent-school newspapers from
printing vulgar or “dirty" words that offend some peopie.

10. If your behavior is dangerous to others in the school, school
officials can remove you without a notice and a hearing.

11. Before you can be suspended from school for a short period (5 days)
- yog have a right to a notice, hearing, examination of witnesses and
a lawyer. . .

12. Because schooling is compulsory, you can never be expelled.

13. If a high school girl gets pregnant, she can be sent to a special
school, with or without her consent.

14. Because a school is public property, teachers or administrators
m:¥ always frisk you or your locker for drugs, weapons or stolen
things.

A Fuirmext provided by R

RIC - : 18
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The above "Pre-Test" may be used by the teacher to assess prior knowledge

T .

School officials can search your pockets and clcfhing without a
search warrant only if they have good cause to believe you are
hiding i1legal or dangerous things. : .

Since the Constitution prohibits unreasonable searches, school
administrators must get a search warrant before they can examine
you or your locker.

The law gives parents and students the right to decide what courses
a student can take in high school.-

In New Yofk, an 18 year old student may not be elected to serve
on the School Board, because he'd be "the boss of his own teachers.”

Many schuéls have 'students on conmittees with teachers and parents
to advise the school on courses and teaching methods. :

Political éction by students and parents is.an important way to
influence schoois.

by the students, in order to 'guid'e Instructional activitied. “It m3y aTso

used as a post-test to assess gajns made by the students.

19
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‘.- | The Right to Education
George was a medium built young man, twenty yeafs o]d. with a slight Yimp
and a stylish mustache. He entered the principal's front office at City High
and asked for an appointment. After some waiting around, he was ushered into
the office of Mr. Wilson, the vice principal.
Some awkward moments passed between George and Mr. Wilson, but George
finaily got his message out: "I want to go te school.” He explained that he
_quit school seQeraI years ago, spent some time working, then enlisted in the ‘
Navy, where his leg was hurt'in a training accident. He now wants to finish
high school and go on to a technical college. ‘
Mr. Wilson listened with care, toox notes and then gave Gebrge some friendly
. . eadvicg. JThe gssence of it was that City High is not the right place for George
anymore. After all, George is now a man of ;;enty. not like the 15- 18 year old’
kids at the school. He hag seen the world with the Navy and has a steady girl,
He should work and go toeeveniné school. Or, as a veteran, why not try to go
directly into that technical college. After all, everybody would feel funny
with him at City High, George included.

What do you think George should do?
Did Mr. Wilson give him good advice?
What wou1¢ you do if you were George?

What advice would you give if you were Mr, Wilson?

After his interview with Mr. Wilson, George spent a couple of days thinking,
trying to decide what to do. His friends and relatives all gave him advice, but
their opinions were all different and that confused him more. He went back to

City High and told Mr. Wilson that he sti1l wanted to enroll and start school as

Aruitoxt provided by Eic:
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.soon as possible. Mr. Wilson checked his past records and looked at schoo1 '-5%§
enrollment.figuresg Then he told George that the senior class he'd be entering f%
is overcrowded as it was. Classes are full and teachers are over-loaded. _gﬁ
Therefore, considering George's age. the fact that he had his chance before and *1?
didn't use it, and that as a veteran he can get a job, Mr. Wilson regretfully ff
refused toienroll George. George is very unhappy and wants to know what he can gg
do. | Q%ﬁ
°® [ Does George have a right to go to school? J ;:““
Yes, he doeg. In New York, the state constitution (Aftic]e XI, Section 1) 'Lé
requires the legislature "to provide for the maintenance and support of a system ;
.. . of free common schools, wherein all the children of this state may be educated."
But is th;s ;n;ugh to help George? No, not quite. However, the New York™law- .
makers, following this provision of the state constitution enacted a law, Section
3202 of the Education Law, which says, in part:
"(1) A person over five and under twenty-one years of age who has ’
not received a high school diploma is entitled to attend the public
schools maintained in the district in which such person resides
without payment of tuition.”
Does this law help George? It certainly does since he is under 21 and does
not have a high schoo1'd1ploma.
But what about the crowded classes? And the fact that the other students
will be younger and this will make things awkward for everyone? The right to an
education is considered to be so important, that it outweighs all these consider-
ations. If George wénts to act on his right to go to school, Mr. Wilson or E
others may not stop him from doing so. | T

©
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Since the U.S. Constitution does no£ say anything about education, each
state creates its own laws regarding the age of school attendance. As we saw} '
New York provides free pudblic education for all its people between the ages of
5 and 21. Ané though each state creates its own laws regarding school atten-
dance, the entire nation considers schooling to be vital. The United States
Supreme Court has stated that: |

"It {s doubtful that any child may reasonably be expected to

succeed in 1ife if he is denied the opportunity to an education."

If George has a right to go to school at the age of twenty, does he gggg_' .
to go? If he doesn't want to go, can Mr. Wilson, the attendance officers, the
police or his parents make him go to school? The answer is no.

In New York Education Law 3205 requ1res persons between the ages of six

and sixteen to attend school full time, with two exceptions. One, {f you have

-

completed a four-year high school before that age, or two, if you are under 16

W

3
but have a legal employment certificate then you can work and receive part time
instruction, but no less than twenty hours per week. |
The following chart shows the relationship of the ages during which you have

‘a right to a free public education and during which you must go to school:

6 yrs. 16 yrs.

a Campulsory Schooling

| 5 yrs. . 21 yrs.
‘ ‘ I |

ST ~ Tra Right to Free Public Education

* arown v. Board of Education, 347 U,S. 483 (1954},

Aruitoxt provided by Eic:
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Is there a right not to go to school?

From the foregoing, it looks like everybody in New York must qo to school
from ages 6 to 16 and people may go from 5 to 21 if they hadn't graduated.
With such requirements, how can we say that this is a free country? Is there
no legal way to évoid compulsory schooling? Supoose you claim that it is
against your religion? Isn't religious freedom more important than compul-
sory schooling?

That was precisely the question raised in a recent case involving the
Amish religion and the laws of Wisconsin. Like New York, Misconsin‘sg!aus
require attendance till the age of 16. Amish parents and their 14 and 15
year old children didn't want schooling beyond the Bth grade. The Amish
are a small and very religious group of people who have lived together in
fatminq commu?iﬁies_f?r oteﬁ 300 {egrs. They reject the scientific and
competitive values of modern Tife and féar that their children would lose
their faith if they were required to attend modern, regional senior high
schools. They aiso fear that their traditional beliefs might be viclated by
science courses that would question their biblical views. They feel that
an elementary education was enough to learn basic skills; after that their
children should learn on the jcb from their parents - in their homes, on
their farms and in their shops.

The State or Wisconsin, of coursa, wanted the Amish children in school

with ail others,

How would you decide? Why?
How would you decide under the laws of new York if the Amish

1ived in New York?

The Supreme Court of the United Stes ruled in favor of the Amish, It con-

23
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sidered the right to religi~us fresdeom on the one hand and the compulsory
attendance laws on the other. The Court realizes that it is important for
the State that its citizens be well educated just as it is important for the
individuals themselves. On the other hand, freedom of religion hag been
important in this country ever since its very beginning. So the Court, try-
ing to reach its decision, had to balance the rights of the Amish religious
freedom with the legitimate state laws requiring school attendance to age
sixteen.

Many cases that reach the Supreme- Court, particularly cases based on
constitutional rights, involve rights in conflict. It's not “the good gquys
against the bad guy," but decent, well-meaning people who disagree. The
courts must consider all the interests and reach a conclusion based on rea-
cspn angd the lay.. .. . . . ..

The decision in favor of the Amish was based on the fact that their

. @ s . - Py

religion and way of life were closely related, they had practiced their
religion for over 300 years, they were economically successful and compul-
sory schooling through age 16 would threaten their survival, Only in

such an extreme case would the Court make an exception to the compulsory

education laws.

Do _vou have a right to go to school if you are pregnant?  YES.

Do you have a right ta ge to school if you get married?  YES.

Do you have a right to go:to school if you are blind?  YES. Deef?

Otherwise disabled?  YES,

Because education is such an impértant human service in our society, we
have passed laws to insure that children and youth have access to education

whether they are rich or poor and whatever'their race, religion or ethnic

24
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orékn. We also provide free schooling to those with physical or psychological

handicaps, and those who speak a language other than English.

&
m .



-21-

FREEDOM OF EXPRESSION

Freedom of Speech

At first, Sue didn't join the anti-nuclear protest. She wasn't a radical;
she hadn't even been active in school politics. But now she was'in the middle
of it - wearing a political button, handing cut leaflets, and worrying_about
being suspended from school.

It all started last year when Sue was a high school junior and wrotie a
paper for her science class about a nuclear power plant that was being built-a
few miles from town. Most residents welcomed the plant because they felt it
would help solve the town's unemployment problem. But she was against it
because she believed the dangers of nuclear power were much greater than most
people realized. Therefore, she joined a citizens' acfion group that tried to
stop the project. On weekends, she went tc meetings, colflected roney,” and
demonstrated with the group. '

This year, she wanted to alert her teachers and classmates tc the dangers
of nuclear power. So she and a dozen friends went to school wearing large
buttons with a skull and crossbones that said "Stop Nukes.” Since most students
favored the facility, the\buttons caused a lot of heated arguments between
classes and during lunch time.

when the principal learned what happened, he told the students to remove
their buttons. He felt the arguments might become disruptive and even cause
fights. And he warned the stuifnts that if they wore their buttons to school
again, they would be suspended.\_ -~ '

On her way home, Sue wondered what she should do. Does she have a right to
wear her button in school? Or does the principal have the authority to make
her leave it home? Can the Bill of Rights help her resolve this conflict? In

1969, the U.S. Supreme Court decided the case of Tinker vs. Des Moines which

provided the answers to these fquestions.

26 .
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The Tinker Ca‘se:'Ir Nhen‘Is Symbolic Sggech Protected?

'onhn/;;gke: was an 11th grade high sch;ol student from Ues Moines, Iowa.

The year was 1965, and the Vietnam War was raging in southeast Asia. John wa§

15 yeéfs old and strongly opposed to America‘s participation in the war. In

order to publicize his anti-war feelings, John and six other students decided

‘ to wear black armbands to school.

When the Des Moines principals learned of t'his‘ plan, they adoptggi a policy
that prohibited students from wearing tfhe ammbands. Since the' war was a highly
controversial topic in tgeir community, the principals fezred that student
reaction to the arhﬁands would créate a disturbance in the classrooms.

Although he knew about the policy, John Tinker insiéte& on wearing his
armband to school. As 4 resuit he was suspended until he would return without
the armbarid. But he and his'father believed this polﬁcy violated John's

\\Fcnsfftutiona1 rights, and they took the school officials to court. o~

/
/

1. Should John have been suspended for deliberately disobeying-
the school policy against wearing armbands? Why or why not?

2. Is an armband a form of speech that is protected by the First
Amendment to the Constitution?

3., If a student is entitled to freedoﬁ of speech, can a princi-

§ pal sometimes 1imit this freedom? If so, under what circum-
stances?

4. Shodid students have éhe same freedom of speech in school as
out of school? In élass as well as in the halls or in the

cafeteria?

¥ inker v. Des Moines Independent School District, 393 U.S. 503 (1969).

o
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The Opinion of the Courts

N
J The trial court held that the principals acted_r%asonably in trying to
anticipate and prevent disruption. The students were free to wear,afmhan§s
out of school. In school, "it is the disciplined atmosphere of tﬁe classroom,”
not the students' right to-wear armbands "which is entitled to the protection
of the law, " wrote the trial judge: but the U.S, Supreme Court disagreed.

“It can hardly be argued,” wrote'Justice Fortas, "that either students or
teachers shed their constitutional rights to freedom of spéech or expression
at the scﬁoo1hnu§e gate." Although school officig?s must be able to control
misconduct, (ESFe was no evidence in this cése that the wearing of armbands
interfered with school work or the rights of other students. - The principals
may have been sincere in fearing that the armﬁands might cause problems; but
;in our system, fear of disturbance "is not enough to overcome the fight to
freedom of S;pre§sion." |

The Court recognized that freedom in schocl involves risks. As Justice
Fortas wrote: |

“Any departure from absolute regiméntation may cause iraubie.

Any variation from the majority's opinion may inspire fear.

Any word spoken in class, in the lunchroom, or- on campus, that
deviates from the views of another person may start an argument
or cause a disturbance. But our Constitution says we must take
this risk; and our history says that it is this sort of hazardous

freedom - this kind of openness - that is the basis of our
natfonal strength...” ’

School officials cannot prohibit a particular opinion merely to avoid "the
discomfort and unpleasantness that always accompany an unpopular viewpoint.”
Therefore, it is unconstitutional to prohibit student expression unless it

would "materially and substantially interfere” with school work. In defending

student rights, Justice Fortas wrote:

ERIC 28
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"school” officials do not possess absolute authority over their
students. Students in school as well as out of school are

° possessed of fundamental rights which the State must respect
Just as they themselves must respect their obligations to
the State. In our system, students may not be regarded as

- closed-circuit recipients of only that which the State

chooses to communicate."

-

The Court explained that the principles of this case are not confined to
the classroom. First Amendment Mights’ extend to the cafeterda, the playing
fields, and ths campus. There too, studehts.may express their opinion on con-
troversial subjects. But student conduct, in or out of class, which “materially

disrupts classwork or involves substantial disorder or invasion of the rights

‘of others" is not prcteétéd by the Constitution.

In sum, there was no evidence in this case that a substantial disruption
of school activities was likely, and none occurred. The‘stuqents wore armbands
to express their disapproval of the Vietﬁam War and to encourage others to
adopt their viéws. They provoked discussion outside of class but caused no
interference with school work. "Under these circumstances," concluded the
Court, "aur cénstitution does not permit officials of the State to deny their

form of expression.”

AN
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Freedem of the Press

The First Améndment to the u.s. -Constitutien prghibits government efficiels
from restricting our freedom of the press. This means that a newspaper publisher
cannot be punished even 4f he is very criticai of government officials and their
policies. This also means that tge police cannot try to censor publications or

_require that they be submitted for review before they are distributed. The

following cases consiller whether these same rights apply to students who publish

and distribute papers in the public schools. .

The Shanlgy,Case:* A Controversial and Negative Publication

In 1972, Mark Shanley and four high school classmates in San Antonio, Texas,
were suspended for publishing and distributing an “undergroundﬂ newspaper
entitled "Awakening." The publication discussed current controversial subjects
(such asthe "injustice" of dfug laws); it offered information on birth control,
venereal disease, and drug counselling; anﬁ it was critical of the school
administration. |

The administration believed the contents of “Awakening” to be “potentially
disruptive" and its distribution contrary to school board policy. The policy
provided that the production and distribution of any publication "without the
specific approva] of the principal” shall be cause for suspension.

Mark Shanley and his friends had used their own money and equipment to
produce the newspeper. They distributed it peacefully before and after classes
without causing any disruption. But they distributed it "without the approval
of the principal.” Mark and his parents believed that his suspension violated
his constitutional rights, and they took their case to court. |

* Shanlsy v. Northeast Independent Schaol District, 462 F.2d 960 (1972).

N\ '
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1. Should the principal be able to stop students from distri-

buting “Auukening if he honastly beIieves that it might

. cause disruption? ,

2. Shﬁuld the ﬁrincipa? be able to stop distribution of a
newspaper if 1t discusses topics that most students or par-
ents consider very controversial or disturbing? ...If it
is critical negative, and disagrees with school poliqy?

3. Is there a difference between freédom of the press in public”
schools and on public streets? Should school officials be
able to limit student newspapers more than city officials

can limit conmercial newspapers?

Aruitoxt provided by Eic:
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_ The Opinion of the Court
. i
The judge began his opinion by exp]aining that freedom of expression fer stu-
dents in school is not as extensive as in the community. This is because stu- N
dents are required to attend school, because of disciplinary problems that tend
to develop in crowled classes and hallways, and because 'schools.are responsible
for teaching a variety ofﬁsubjects in a limited period of time. Nevertheless.
‘when students question school regulations which restrict their constitutiomal
rights, it is the job of school officials to justify these restrictions. Two
Tegal principles apply to this case: (1) Administrators can limit student
expression if it substantially interferes with school activities; (2) Pub1ica-
‘-tiens by students cannet be prohibited simply because teachers, administrators,
parents or other students disagree with -their content or ohject to their style.
Applying these principles to the facts of this case, the Jjudge found that
.‘ there was no substential disruption. Second, he ruled that the principal’s
concern about the controversial topics mentioned in "Awakéning" was no reason
to restrict the students’ freedem of expression. It should be clear, wrote
the court, "that in a democracy ‘controversy' is...never sufficient in and of

jtself to stifle the views of any citizen."

-

)

- To the court, it appeared sirange that a school "would boggle at contro-
versy" to such an extent that it would not want students to become informed about
such ‘widely discussed and significant {ssues as birth control, drué use, and
venereal disease. The judge commented: “...our recollection of the learning
process is that the purpose of education is to spread, not to stifle, {deas and
views." |

The school administration was also concerned about the negative and criti-
cal attitude of the newspaper. Although constructive criticism is more helpful
than other sorts, the court noted that almost any effort to expiain how schoois

a2
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cgn-be {mproved can be useful. . If the criticisn is unreasonable or unfair,
reépens1ble students won't p&y much attention to ft. In any event, dislike of
criticism is no justification for 1imiting student expression. Freedom of the
press is part of the Bill of Rights because citizens who are regulated “should
have the right and aven the responsibility” of commenting'oﬁ the actions of
officials who regulate them. ‘ .

33
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The Eisner Case:*‘ Requiring Administrative Approval . T .
The Board of Education of Stamford, Connecticut aestablished the following -

-

policy:

-“No person shall distribute any printed or written matter on
the grounds of any scheol or in any school buildings unless
the distribution of such material shall have prior approval
by the school administratfon.”
The policy further stated that material should not be approved if it will
‘“interfere with the proper and orderly oparation and discipline of the sch001

will cause vio!ence or disorder, or will constitute an invasion of the rights

.’

of others." - ,
Jon Eisner and several other Stamford H1gh School students challenged this

policy in court. They wanted to~distribute their own mimeagraphed newspaper
without having to first get administrative approval. And they argued that the
board policy violated their right to freéﬁam of expression.

Does the Stamford policy seem clear, fair, and reasonable?
If not, how would you rewrite it?

Should a school administration be able to review student
publications before they are distributed?

. The policy includes "any printed or written matter." What
kinds of material could be included within this policy?
How long should school officials be able to take to decide
whether ot not to approve distribution? why is this an

important issue for newspaper publishers?

* cisner v. Stamford Board of Education, 440 F.2d 803 (1971).
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The Opinion of_the Court

_ The Stamford policy was reviewed by the U.S. Court of Appeals for the
. Second Circuit. This, is the court that decides most appeals from the federal
courts in New York, Connecticut, and Vermont. :On behalf of the court, Judge
Irving Kaufman approved some of the Stamford policy but ruled other portions
unconstitutional. .

The court agreed that the School Board could prevent students from dis-
tributing publications on school property that would cause violence or substan-
tjaI disorder. However, it suggested that the reasons used for approviﬁg or
not approving publications should be clearer and more speﬁific. The court,
for example, noted that the phrase "invasion of the rights of others" was "not
a model of clarity or preciseness." It also suggested‘tQat the Roard clearly
describe the kinds of disruptions or distractions that would and would not

justify censorship.
Although the court ruled that the Stamford Board could require prior

review of'*udent publications, it held that the Board's review grocedur;es‘r_e
not adequate for several reasons: (1) the procedures provide no limited time
in which school officials must decide whether to permit distribution. To be
valid, school policy must indicate "a definite brief period" (such as two or
thqge days) within which officials will complete their feview of student publi-
cations. (Unless review decisions are made quickly; administrators might be
able to "kil11" a current, controversial story simpTy by delaying their deciiion
for several weeks.) (2) The policy is also deficient in "f&%]ing‘tn specﬁf&
whom and how material may be submitted for clearance.& -(3) fﬁe:prohibitidﬁ '
against distributing any printed or written material is “unconstitutiona}fy
vague." A constitutional rule should clearly indicate exactly what behavior is

prohibited and what is allowed. But the school policy against distributing “any"

ERIC
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printed or written mater%aT could include one student passing to another student
his copy of a daily newspaper, Ijgg_magazine. or a personal note. Such a policy
would be unreasonable; it would also be too broad and vague, and therefore
unconstitutionall In short, Judge Kaufman ruled that the_Board}s poTicy was

not enforceable because it failed to provide a brief time or clear pracedures
for administrative review and because it was too vague and broad in its

application.

Full Tt Provided by ERIC.
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Is the distribution of obscene or libelous material protected by the Constitution?

No. But a publication is not obscene merely because it contains "dirty"
or vulgar words, nor is it Tibelous merely beggg§e it is highly critical of an

individual. According to current Supreme Court standards, material for stu-

‘dents would be obscene only it if (1) appeals to the lewd or sexual interest of

minors, (2) describes sexual conduct in a clearly offensive way, and (3) "lacks
serfous literary, artistic, political, or scientific value." In applying these
tests, the publication must be judged as a whole, rather than by particular
passages selected out of context.

A written statement about another person is Iiba1ou§!ﬁf it is false and
iﬁ}ures the person's reputation (for example, if it leads to a teacher being
fired or makes it hard for a principal to get another job). A person who is N
libeled. can sue for damages. But if the person is a public figure (like a
movie star, politician or school superintendent), he will not be able to
collect unless he can show that the writer knew or should have known.that what
he said was false. Truth is generally a defense against a libel suit.

In short, student publications can't be banned simply because a school
of ficial thinks they are libelous or obscene--because, for example, they criti-
cize the quality of the teachers or use “dirty” words. But material that fs,
in fact, lagally obscene or libelous is not protected by the First Amendment.

Can administrators regulate the fimeg place, and manner in which publications
can be distributed? ‘

Yes. While schools are strictly limited in their abiiity to control the
contents of student publications, they have authority to regulate the mechanics
of distribution. The pufpose of such regulations is to prevent substantial
disruption of school activities. Thus rules may prevent students from distri-
buting publications in crowded hallways, classrooms, on stairways or when they

are supposed to be in class.
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On the other hand, these rules must be applied fairly and cannot be more
restrictive than necessary. Thus a school could not permit distribution only
at one exit, only allow one student to distribute an underground newspaper, or

prohibit all distribution inside the school building.

S
Can school officials prohibit students from inviting or listening to controversial
speakers? .

School officials apparently have authority to prohibit all outside speakers.

But according to Ngw York's Guidelines for Students Rights and Responsibilities:
‘"If a school allows some outside speakers to use school facilities, it may not
deny other similar speakers the use of these faci1iﬁies merely because such
speakers are deemed controversial or undesirabie by school officials.“* For
example, in a high school where Republican and Democratic candidates were a’lowed
to present their views, it was ruled unconstitutional for the principal to pro-
hibit a Socialist Workers candidate from speaking. '

-

New York's Guidelines point out that school officials "may regulate the

times and locations of speeches" and "may require advance notice" to avoid con-
flicts and provide proper protection. "To insure understanding and compliance,”

the Guidelines suggest that “"regulations pertaining to these matters should be

formulated, discussed, and published" well before assemblies are planned and

L

speakers are invited.

Summar

The First Amendment's protection for freedom of expression and of the press
apblies to students in public schools. Therefore, administrators can't prohibit
the publication or distribution of student views just because they are negative,

critical, controversial, or unpopular. On the other nand, school officials can

Guidelines for Students Rights and Responsibilities, State Education Depart-
ment. am’a pO . ’ .
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prevent students fram distributing materials that are obscene, 1ibe1§us. or
cause substantial disruption. Furthermore, most courts hold that sc?ool rules
can require prior review of studéﬁ% publications. But due process réqufres

that rules far administrative review prior to distribution must 1nci§de: (1) a |
brief time witﬁin which the review (and any appeal) must take p1ace;l(2) clearly
stated standards--e.g. definitions of cobscenity, libel, and disruptipn; and

(3) a reasonable method for appeal. Most policies state that if the time for

approval passes without a decision, the material will be considered approved.

©
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Summary

®

The First Amendment's protection for freedom of the press apnlies to
students in pub!ic schools. Therefore, administrators can't prohibit the
publication or distribution of student views just because they are negattve.
critical, controversial, or unpoplur. On the other hand, school officials
can prevent students from distributing materials that are obscene, 1ibelous,
or cause substantial disruption. Furthermore, most courts hold that school
rules can require prior review of student publications. But due process j
requires that rules for review prior to distribution must 1nc1ude (1) a
brief time within which the review {and any appeal) must take p1ace. (2)
clearly stated standards--e.g. definitions of obscenwty. 1ibel, and disrup-
tion; and {3) a reasorable method)for appeal. Most polfcies state that if

the time for approval passes without a decision, the material will be con-

sidered approved.

> -

Thesg_grinciples apply equally to "underground” papers and to regular
school papers paid for by school fundé.

40
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p | Due Process

Introduction

The argument stértéd in Union Higﬁ Schooi’s teachers' lounge. Bill
Johnson, a coach and teacher for 15 years, was angry about an 11th grade
student who demanded that the principal hold a hearing before suspending him
for. fighting in class. "That gtudent knew he started the fight," fumed ‘
#. Johnson, “and it's the second time this year. Just because his father
is a Iawyer.ghe's‘trying to show off and make more trouble." Johnson was fed
up with the way students were demanding their rights and the way judges were
insisting on d\:é process. "Soon," Johnson predicted, "you won't even
be able fﬁ suspend a student without first holding a trial. And the next
thing you know, students will say they want to consult with a lawyer before > -
talking to the principal about their misconduct. . "“r |

"What's so bad about a student wanting a hearing before he's jﬁdged
guilty?" asked Jim Steward, a 28 year old social studies teacher. "Maybe we
nught to teach students more about their rights in school. Maybe we should
even make this part of the civics curriculum. After all, due process onty
means fair procedures.”

“You're wrong,"” replied Johnson. “Students know plenty about their
rights, but they don't seem to know or care about the rights of other people.
The problem is that schools are too permissive and kids have too much
freedom. Schools should teach more about responsibilities and less about
rights. These days administrators are spending so much time worrying about
the rights of kids who are making trouble that they don't have much time left
for the good students who come to school to learn. And a lot of the rights
you're talking about do more harm than good. Lawyers use rights as a

way to keep guilty people out of jail. If you have your way, we'll have to
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turn our classrooms into CGUPtFOOMS,‘and we'll have no way of getting the
troublemakers out of school. 1 just hope we'll be able to put'them all in
your class.” And with thét. Johnson stormed efi;so class.

As he slowly finished his coffee, Jim Steward wondered whether there was
some truth in what Johnson said. Are students less responsible these days?
Should‘students be able to. demand a formal hearing before being suspended ov
expelled? How much:&ue process should we have in'the schools? Is ‘there a

danger that schools could get too legalistic?

what do you think?

ERIC ‘ ¢"

Full Tt Provided by ERIC.



The Goss Case:* When Is Due Process Recognized?

Dwight Lopez was a high school student from Columbus, Ohio. In 1971,
. he was susperded in connection with a disturbance in the lunchroom which
involved some damage to school braperty. About 75 other.students were
suspended‘from his §choolxnn the same day. Dwight claimed that he did not
.part1cipe£e in the destrﬁctfve conduct. but was an %nnocent.hystander., He
was nqt told why he was suspended or what he was accused of doing; and he
never had a hearing. | |
& ] Dwight and eight other students who were also suspended without a

hearing sued Columbus school officials for violating their rights to due
process of law. Some of these students were suspended for proven acts of
violence. Others, like Dwight, were suspended aithough they claimed to
be innocent of any wrongdoing, and no evidence was presented against them.
A1l were suspended for brief periods of up to ten days.

The school administration argued that due process should not apply
to cases of short suspension. Since the U.S. Constitution does not guar-
antee a right to an education, suspensions do rot violate any basic right.
Rather suspension is one of the punishments that can be useful in maintain-
ing school discipline. But requir:ng due process before every suspension
would force administrators to spend so much time conducting hearings that
they would not have time to do much else. Furthermore, innocent students
are rareiy suspended.” And even if a mistake is made, it could be solved
better through conferences between parents, students, and school officials,
than by requiring due process procedures in all cases.

—— e A w4 e S et e i Sy M < &

*Goss v. Lopez, 419 U.S. 565 (1975).
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2)

3)

Should students have a right to due process'befcre being
suspended for less than 10 days? ‘ . -

1f a judge says that students are entit1ed to due process,
what does that mean? Should courtroom procedures be
applied in séhoo!? What are the advantages and disadvan-
ﬁages of these procedures? -

Which punishments do you believe are seriegs enough to
require due process? Or should studenté have a right to

due process before any punishment?

14
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The Opinion of the Court

&

Justice White first pointed out that students cannot be expelled with-
out due process. He acknowledged that the U.S. COnstituiien does not grant
a right to education. But he exg}ained that the Fourteenth Amendment for-

“bids the states from depriving “any person of 1ife, liberty or property

without due process of law." If states establish public schools, as New
York has done, students have a "property” right in their education which
may not be withdrawn on grounds of misconduct-without “fundamentally. fair
procedures. " | i

Second, the Court held that the Due Process Clause applies to cases
of short suspension. A suspension for up to 10 days is not so minor a

punishment that it may be imposed "in complete disregard of the Due Process

- Clause," Justice White wrote. The total exclusion from the educational

process for mcre than a trivial period is a serious event in the Tife of
the suspended child." The students in this case were suspended based on
chargés of misconduct which, if recorded, could damage their.standing
with their teachers and "interfere with later eppértunities for higher
education and emplioyment.”

The Court then turned to the question of what due process means.
Justice White noted that due process is a fiexible and practical concept--
it does not require a rigid set of procedures to be’appiied in all situa-
tions. However, it requires at least that no one should be deprived of
1ife, 1iberty, or property without being informed of the charges against
him and given an opportunity to be heard. “At the very minimum, therefore,
students facing s;spension...must be given some kind of notice and afforded
some kind of heéring."

The Court then explained the kind of informal notice and hearing that

45
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is required in connection with a suspension of 10 days or less: “"that the
student is given oral or written notice of the charges against him and, if
he denies‘}hem. an explanation of the evidence the authorities have and an
opportunity to present his side of the story." Due process, concluded the
Court, "requires at Teast these rudimentary precautions against “unfair or

mistaken findings of misconduct and arbitrary gxpulsion from school."”

The Court recognized, however, that there are school emergencies in
which prior notice and hearings would not be required, particularly when
there are dangers to persons or property. In such cases, the Court only
required that fair procedures be followed "as soon as practicable” after
removal of the danger of disruption.

Does this decision mean'that schools will now be required to estab-
lish formal, lengthy procedures for all suspension? Not at all. For
exaﬁp]e. there does not have to be any delay between the time notice is
given and the time of the hearing. "In the great majority of cases the
disciplinarian may informally discuss the alleged misconduct with the
student minutes after it has occurred.”

In cases of short suspension, the ruling does not require that stu-
dents be given an opportunity toc secure a lawyer or to call and cross-

examine witnesses. But it will reduce the risk of error by alerting

administrators to disputed facts which might lead them to investigate

further and perhaps call the accuser and witnesses. Indeed, the proce-

-
dures required by the Court are "less than 'a fair-minded school principal
would impose ﬁpg; himself," Justice White noted.

In short, the minimum procedures required by Goss can guard against

error without too much cost or interference with the educational process.

46
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"It would be a strange disciplinary system," observed Justice White, if a

. school did not try to inform a student of his misconduct and "let him tell

" his .side of the story in order to make sure that an injustice is not done.”

NOTE: Although no school can provide less due process than the

| Supreme Court requires, state governments and Tocal school districts can

- provide additional pro;edura! rights. This is the case in New York State.

Uﬁder §iate law, short-term suspension applies to- any exciusion from
school for 5 days or less. Before such a suspension, students are enti-
tled to the 3 elements of due process required by Goss: (a) oral or
written notice of the charges, (b) if the student denies the charges, an
explanation of the evidence against him, and (c) an opportunity to pres-
ent his side of the stor}.

In addition, under New York law, the student and parent have a right
to "an informal conference with the principal" at which time the parent
may ask'questionsnaf the witnesses who made the complaint. Furthermore,
many school districts reguire administrators to promptly notify the
parents of students who are suépended--usual?y by telephone--followed by

a letter.

What procedures are required in cases of long suspension or expulsion?

Although the Supreme Court did not rule on this question in Goss,
it has indicated that long suspensions or expulsions "may require more
formal procedures." This is because due process is a flexible concept
that varies according to the possible seriousness of the penalty. When
the punishment may be more serious, procedural protections‘should be more

thorough.
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In many states, these procedures have been determined by local courts

or school boards. But in New York, the state Guidelines and Education /

Law (section 3214) spell out the detailed rights a student must be given
before he can be suspended for more than five days. SpecfficaITy. the
student and his parent have: (1) the right ﬁo "a fair hearing," (2} “rea-
sonable notice" about the hearing, (3) “the right of representation by |
counsel," (4) "the right to cross-examine witnesses," and (5) "the right
to present witnesses and other evidence on his behalf." In addition, the
law nrovides that “"a record of the hearing shall be maintained" (either by
a stenographer or a tape recorder) which a student can‘use if he appeals.

According to the New York Guidelines, “sersons having direct knowl-

edge of the facts should be called to testify." Hearsay evidence alone is
not sufficient; there must be some direct evidénce of guilt. Furthermore,

the Guidelines state that "the burden of proving guilt rests upon the per-

son making the charges, and the student is entitled to a presumption of
innocence of wrongdoing unless the contrary is proved."*

The Guidelines also explain the grounds for suspension, who can make

suspension decisions, and the process for appeal. The most frequent basis
for suspension is “insubordinate or disorderly" behavior, or concuct that
"endangers the safety, morals, health or welfare of others." Decisions to
suspend for more than 5 days can be made by the superintendent, not the
principal. A student may appeal a superintendent’s decision to his board

of education and then to the Commissioner of Education.

*Guidelines for Student Rights and Responsibilities, op. cit., p. 33.
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1f a school official viclates a student's consitutional
rights, can the student sue for money damages?

This question was considered‘by the Supreme Court in the case of Wood | .
~~ v. Strickland n which two students were-suspended for three munths with-

out due process for spiking the punch at a school dance.* The administra-
tors and school board members said they did what they thought was right
and did not intend to violate the students’' rights. fut the Supreme Court
ruled that sincerity or ignorance of the law did not excuse their action;\

The Court explained that a person who is responsible. for supervising
students can not justify violating their rights because he is uninformed
about the law. On the contrary, school personnel who discipline students
must be expected to act with good intentions and with knowledge of basic
student rights. Therefore, the Court ruled that a school official is not
free from liability for dame 25 "if he knew or reasonably should have
known that the action he took...would violate the constitutional rights of
the student affected.”

when a student's rights are violated, how
will the amount of damages be decided?

In 1978, the Supreme Court answered-this question in a cage involving
two Chicago students who were suspended for 20 days without due process.**
Neither student introduced evidence to show any actual damages they had

L

suffered as a result of their suspension. Their lawyer argued that they

ood v. Strickland, 420 U.S. 308 (1975)..

w*Caray v. Piphas, 46 Law Week 4224 (1878).
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should be awarded substantial damages because they were deprived of their

constitutional rights, whether or not they suffered any injury. But the

- Supreme Court disagreed.

The Court ruled that when a student is deprived of his constitutional
rights, the amount of money damages. should deﬁ%nd on the circumstances of
the case. A student should be awarded substantial damages: (1) to deter

y .
or punish school officials who intentionally deprive him of his rights or

(2) to compensate him for actual injury (which can include "mental and
emotional distress" as well as financial loss). But where the violation
is not intentional and no actual injury is shown, then the student is only

entitled to "the award of a nominal sum of money," like one dollar.

Summar

&

The Constitutional protection against being deprived of life, liberty
or property without due process applies to students in the public school.
Due process is a flexible, lega) concept that requires fair procedures.
The procedures that are due 2 student vary according to the possible
seriousness of the penalties. When thg punishment may be more serious,

a student is entitled to ugre thorough procedure.

Due process applies to all cases of suspension and expulsion. In
cases of short suspension, a student has the right to know the charges and
evidence against him and should have a chance to tell his side of the
story. In cases of suspension for more than 5 days, New York law provides
detailed procedural rights for students. These include the right to notice
and a hearing, representation by counsel, the right to present and cross-

examine witnesses, and the right to appeal.
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" If a student is deprived of his constitutional rights, he can sue‘

school officials for money damages if they knew or should have known that
they were violating his gights. But the damages he can collect depend on
the circumstances of the case. A student will collect nominal damages
for any violation of his rights. He may collect substantial damages only
if he can show that he was actually injured or that school officials in-

tended to deprive him of his rights.
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SEARCH AND SEIZURE

Bi11 Thomas was about to finish his first year of high school. The
courses had been toughcs than he expected; but he worked hard when he had *to,
and 1t looked 1ike he'd be getting a B average. So at the end of school.“;e
was planning to relax and celebrate for a few days before starting his summer
job. That's why he bought a few “joints." He wasn't a reqular user, but
he enjoyed smoking pot at parties and on special occasions. And finishing =< ]
school was one of those occasions.
But very quickly his gocd feelings collapsed. The principal heard a rumor
that a student “"dealer" had a big supply of "pot" in a Tocker in Bill's area
and used his pass key to search about 100 lockers. He never found the "big
supply," but he did find Bill's few cigarettes.
He notified Bill that he was being suspended for five days for possession
of illegal drugs. Worse still, the principal advised Bi1l that he was turning -~
over this evidence to the poli ~. Bill was really worried. He had never been
in serious trouble before. He wished he hadn't bought the cigarettes; but he
couldn't believe that this one mistake should cause him to be suspended and
perhaps have to go to court. It just didn't seem fair.
When his frignd, Nancy, & real "brain," heard ot Bill's troubles, she
showed him a copy of the Fourth Amendment to the Constitution which says that:

The rights of peopie to be secure...against unreasonable searches and seizures,

shall not be violated, and no warrants shall issue, but upon probable cause.

Then she went on to expiain that courts have interpreted this amendment to mess.
that police need either a person’'s consent or a search warrant (a court order) to

search his home, his car, or even a rented locker in a bus station.

Should this amendment prevent school officials from searching

students or their lockers without a warrant?
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_ % New York v, Qver n:" Searching Student Lockers

~In Mount Vernon, New York, pelice detecﬁives showed a search warrant to
the vice-principal and asked his help in searching Carlos Overton and another
high school student. The detectives searched Carlos and found nothing. They
then searched his locker where they found four marijuana cigarettes. But the
.warrant did not authorize the police to search Overton's locker. Therefore,
his lavyer argued that the'ent1re search was i1legal, and the evidence found
in the locker could not be used against him in court. The police, however,
argued that even if the warrant was defective, the evidence could be used be-

cause the vice-principal could and did give his consent to search the locker.

N

1. Should school officials be able to search student lockers?
Is searching a student's locker 1ike searching his home or
car? What are the similarities and differences? |

2. Can you think of some circumstances when school officials
ought to search lockers? Are there some when they should

not?
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The Opinion of the Court

Overton's lawyer argued that the Fourth Amendment's protection should apply
to a student's locker and desk just as it applies to his home. But the court
did not agree.

The judge held that even 1f the warrant was not vaiid, the vice-principai
had authority to consent to the search. This is because administraters are

responsible for protecting all students and because of the problems that occur

in a high school when large numbers of teenagers are gathered together. More-
over, parents who send their children to school have a right to expect that they
will be safe and not exposed to harm. Because of the dangers of teenagers using
illegal drugs, school officials have an obligation to investigate reports about
their possession, use, and sale.
\ In addition, at Mt. Vernon High School, students knew that the office had
their locker combinations. School rules explained what could and could not be
kept in lockers, and administrators have authority to inspect lockers to insure
that the rules are not broken. According to the court, school officials not only
have a right to inspect student lockers, "but this right becomes a duty" when
they have a suspicion that something illegal is hidden there.

In short, this case held that if administrators have reasonable suspicion
that something i1legal is in a locker (1) they have a right to search the locker
without a warrant and (2) they have authority to consent to a search by police

officials.

#New York v. oOverton, 30] N.Y. S. 2d 497 {(19€9).
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 Belinier v. Lund:" _Searching the Students

-~

On December 6, 1974, Julie Bellnier and her fifth grade classmates came to
school and hung up their coats inside their classroom as usual. A short time
later, one of the students said he was missing three doliars from his coat
pocket. Since other students had complained of missing money in the past, and
since no one had left the classroom that morning, Robert Reardon and another
teacher started searching the class.

First, all the coats were secarched; then students were asked to empty their
pockets. When the money was not found, the students’were taken to the boys' and

girls' restrooms by a male and female teacher. They were ordered to strip to

- L Y

their underwear, and their clothes were searched. When the money was still not
located, the teachers searched the desks, books, and once again the coats. The
entire search lasted about two hours, but the missing money was never found.
Julie's parents and several others sued the teachers and administrators for
damages because they believed the search of their children was unreasonable and

i1legal.

1. When is it reasonable for teachers or principals to search
students? If they believe that a student possesses some-
thing 11legal, should this justify a search?

2. Should it be easier to justify searching a locker or desk
than searching a student's clothing?

3. Should administrators have more authority to search for

i1legal drugs or weapons than for missing money?

- .
Bellinier v. Lund, 438 F.Supp. 47 (1977).




Opinion of the Coury

students or their lockers?

LNy

In order to decide whether school officials have reasonable grounds to
search a student, the court must balance a rumber of factorss It must consi-
der the students' right of privacy and the need to protect them against the
anbarrassmen% that goes with a search of their ¢lothing. It should also consi-
der the age, history and school record of the s;udents. These factors must be
balanced against the seriousness of the problem to which the search is directed,
the kind of evidence being sought, and whether there is an emergency that
requires an immediate search without a warrant.

Considering the facts of this case, the court concluded that the search was
not proper. There may have been a reasonable suspicion that someone in the
class had stolen money. But there were no facts which allowed the teachers to
suspect any particular student. Since there was "no reasonable suspicion to
believe that each student searché&kpossessed...evidence of a crime,” tgzﬁcourt
ruled that the search violated the Fourth Amendment.

In conglusien the judge wrote: "In view of the relatively slight dénger
of the conduct involived (as opposed to drug possession, for example), the(

extent of the search, and the age of the students involved, this court cannot

in good conscience say that the search undertaken was reasonable.”

Would you feel the same, or differently, if $100.0% disapaséred

from the teacher's desk?

When can police enter schools and guestion studens? When can.they search

According to New York Guidelines, police can enter schools: (1) if a crime

has been committed, (2) if they have a warranc for arrest or search, or (3) if

06
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they have “probable cause" to believe that a student is in possession of some-
thing 111egal.”

In the absence of a warrant or probable causéhkgoiice “have no right to
interview stﬁdents in the school building, or to use the school facilities in
connection with police work, nor does the board of education have any obligation
to make studepts available to the police." If p§11ce wish to speak to a student,
in the absence of a warrant or probable cause, they should take the matter up

with the student's parents. The Guidelines further state:

"When police are permitted to interview students in school,
the students must be afforded the same rights they have
outside school. They must be informed of their legal
rights, may remain silent if they sq desire, and must be
protected from coercion and iliegal restraint.”

Summary

The Fourth Amendment, which protects citizens against “unreasonable cearéhes
and seizures" applies differently in our schools thgn in our homes. A citizen's
home cannot be searched without consent or a valid warrant. But in New York,
student lockers can be searched without a warrant if school administrators have

reasonable suspicion to believe that something illegal is in the locker. This

"reasonable suspicion" also gives them authority to consent to a search by police.

In addition, if school officials have reasonable suspicion to believe that a

particular student possesses illegal drugs, weapons, Qr evidence of a crime, they

may be able to search the student's clothing. But the Foupth Amendment prohibits °

administrators from searching student lockers indiscriminately. Moreover, it is

more difficult for officials to justify seaiching student clothing than to

Guidelines for Students Rights and Responsibilities, op.cit. p. 37.

S Y
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justify searchingf?ﬁeir lockers or desks. Some caqurts have indicated that body
searches without a warrant are unreasonable unless a particular student is
suspected and unless there is a serious problem which requires immed{ate action.
There are differént standards for police and school officials in searching
students or their lockers without a warrant. For example, police cannot search
a student's locker unless they have probable cause to believe it contains some-
+.ag il1legal. School officials, however, can search if they have reasonable
suspicion. Judges interpret this to mean that police need more evidence to
justify a search or seizure requiring “"probable cause" than school officials who
merely need "reasonable suspicion." In addition, some judges have ruled that
ev%dence obtained by school officials under the "reasonable suspicion” standard
can be turned over to police and used in court, even though this evidence would

have been excluded in court if obtained directly by police.

Full Tt Provided by ERIC.
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Student and Parent Involvement in fducation

Students influence what they learn in school in many ways. The way they
act in and out of class, the clubs they form,.the sports or other activities

they support or ignore, ail help create a school climate. If you have

attended more than one school, you have ekperieﬁced some differences in school
climates. The climate of a school influences new students as'they enter, ;nd
they, by and large, become part of it and- help perpetuate it.

$chool newspapers and other publications, assehblies, "free speech forums"
3né other out-of-class activities are important aspects of a school's climate.
S¢ are disciplinary procedures, student courts, the way adults relate to
students and the way student leaders are chosen.

As we saw in our earlier discussion on freedom of expression, with the
right to free speech and free press, students have some opportunities to "teach’
and influence other stydents as well as their teachers and parents. These
opportunities occur outside the formal curriculum, in speeches, newspapers and
the Tike. However, there are students who would aiso like to decide what

courses they should take, what should be in those courses and how they should

be taught.

Can you describe some parts of your school's climate?
Would you want to make decisions about your school's courses?
Do you think-you are qualified to decide?

Do you have a right to participate in making those decisions?

In general, decisions about courses and how they are taught are in the
hands of educators. Schrool boards. administrators and teachers have the Tegal

right and responsibility to decide the goals and content of the courses you take
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\\_ ind the methods by which you are taught. This fact, however, does not
\

"necessarily exclude students and parents from involvement in public education.
Such_invoivement may take place. in various ways, some of which are listed
below:

1. A group of students and their parents have been unsuccessful in
getting their high schocl to teach courses in computer programming.
They then organized a campaign and made an impressive presentation
: to the School Board, resulting in the introduction of such courses
T into the high school program. . :

2. A group of high school students was convinced that their preferences
were not listened to by their schooi administrators and not even
heard by the School Board. After careful planning, they successfully
petitioned the Board to have an elected Student Advisory Board that
would have an opportunity to express its views at Board meetings on
school issues of interest to. students. ~

3. For quite some time, students expressed dissatisfaction with the
curriculum of Hillside High School. They claimed that there weren't
enough electives and that the required courses were often cutdated
and "irrelevant.” After several meetings with the administrators
of the school and with concerned teachers, a curriculum committee
was created, composed of representatives from the faculty, students,
administration and the PTA. The task of the committee is to review
the curriculum every year and suggest changes.

4. The student government in Glenn High School was convinced that there
ought to be more student influence on the curriculum and on teaching
methods. With the aid of faculty advisors, they developed a form
whereby students could anonymously evaluate the courses they had
and make suggestions for their improvement.

5. The student government of South High was frustrated by its inability
to make changes in the curriculum. Some of the leaders thought that
the school administration just kept them busy with committee work,
but never used their ideas. They recommended that the students go
on a strike or occupy the principal's office until there was 2
written promise accepting at least three of their recommendations.

6. The 26th Amendment of the United States Constitution reduced the
voting age to 18. Subsequently, the State of New York passed a law
making it possibie for 18 year old studenis to sérve as an elected
member of a School Board. Students old enough to vote, parents and
other voters in your local election could elect an 18 year old
student to membership on the School Board.

7. Parents., of course, have a right to organize and try to elect members
of the School Board who will represent their points of view on
educational matters. Through political power, parents can have a
great deal to say about schooling.

6o
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what is Your Opinion?

Of the seven <items above, which would be your preferred way of trying to

_influence your schools?

\

Which is your least favorite way?

What are your reasons fer your choices?
Which are the mest time consuming?

Which generates the most cooperation among the various people
interest in schooling? .

Can you suggest ways, other than those represented by the seven items

above, for students and parents to influence the schools?

Conciuding Remarks

We are all consumers of a wide variety of human services. To get the most

out of these services, to improve them and even to get the best return on our

,money, we all need to become more intelligent users of such services. Education

is one of these important services we all consume.

In New York, we have a right to go to school and a responsibility to do seo.

‘While this right and responsibility is provided by state law, the federal Consti-

tution protects students' freedom of expression and due process in schools and
grants some protection against unreasonable searches. None of these rights is
absolute and they can all be Timited under certain circumstances.

The more students know about their rights and their responsibilities,
educational, legal and political, the more power they will have in the intelligent

use of schooling as well as other human services.
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UNIT TEST
_Multiple Choice: place the letter of the best choice in the blank on the left.

1. The basic right to education is given:

by the U.S. Constitution.

by state laws.

by the United Nations Charter.
by local school boards.

on oo

2. 1In New York, you must go to school:

until you graduate.
fromage 5 to 17.
from 6 to 16.

none of the above.

00N oo
L] L] - L]

3. VYou do not have to go to school:

if you are mentally retarded.

if you can't speak English at all.
If you are deaf and biind.

none of the above.

oanore

4. Freedom of speech:

is granted by New York state law.

is an absolute right.

is granted by the U.S. Constitution.
does not apply to public schools.

O N O

5. Controversial speech in schools:

can be prevented by administrators to maintain a calm atmosphere.
is only for school assemblies so both sides can be heard.

is for social studies classes only.

can be restricted if there is substantial disruption of the Tearn-
ing process.

OO oo

6. Armbands, buttons and other symbols:

are protected the same as actual speech.

are symbolic speech and are protected.

can be restricted if they cause substantial disruption.
all of the above.

onorwe
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UNIT TEST -

School newspapers:

can be censored by facultyladvisors.
. can be censored by schools if they pay for the paper.

o0 oo

none of the- above.

School newspapers:

a. can be obscene as long as they are not dirty.
b. have absolute freedom of the press.

c. must not print obscene or libelous matters.

d. have ore freedom than underground newspapers.

School newspapers:

can never be controlled by teachers or administrators.
can back one political candidate and ignore all others.
must never write about religion or sex.

none of the above.

an oo

Before a school can suspend you:

a. you should know why and have a chance to explain your side of
the matter.

b. there must be a written statement of the charges against you.
c. your parents must have a chance 10 talk with the principal.
d. none of the above.

In school punishment, due process:
is required by law, therefore it's always the same.

applies only to criminal matters.
none of the above.

o n oree

Due process in schools:

a. must be more thorough if the violation is more Serious.
b. rnust be used only if the School Board requires it.

c. must be granted only if your parents request it.

d. is for students over 18 years old.

63

can be censored only by majority vote of everyone in the school.

is a flexible idea and can be satisfied by different practices.
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13.

14.

15.

16.

17.

18.

-59-

UNIT TEST -

Due process in schools:

a. 1is required if you disagree with a grade your teacher gave you.

b. 1is required if you can't get into a class you want.

c. is required if they want you to go to a guidance conference
against your wishes.

d. none of the above.

The high school principal:

a. may search school lackers whenever he wishes.
b. may never search lockers without permission.
c. must announce when he'll search lockers.

d. none of the above.

School lockers may be searched by administrators:

a. only if they assign or rent you the locks.

b. only if they have search warrants.

c. if they have reason to suspect you have illegal or dangerous
things in them.

d. 1if the police request the search.

School officials:

a. may never do a 'body search.”

b. may do a "body search' only with a search warrant.

c. may do "body searches" just like locker searches.

d. are more limited in "body searches" than in locker searches.

The Constitutional protection against unauthorized search and
seizure:

does not apply to schools at all.

applies in schools the same as anywhere else.

applies in schools but not as strictly as outside of schools.
none of the above.

oo oo

High school students:
have a right to criticize their schools.

consume a variety of human services.
all of the above.

a
b. are consumers of education just like they are consumers of food.
o
d
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19.

20.
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UNIT TEST -

A written statement is legally obscene:

a. if it uses dirty words.

b. §f it is considered vuigar by local citizens.
c. if it describes violence in revolting ways.

d. none of the above.

A

student may sue school officiails for money damages:

o
E]

if his/ner clearly established constitutional rights
violated. :

only if the violation of a right is intentional.
only if there was actual damage suffered.

only with the consent of the Board of Education.

(s elRe

65

were



Appendix A

o7

.ol
.
£ o8
w
-
4
~
—
¢
.



. -§1- 3 ¢
=
. S
] CONSTTTUTIONAL AMENDMENTS )
MOST RELEVANT TO THE )

AMENDMENT 1
shall make no ksw sggpecting an establishment of
.. maligior, or prohibiting the free exercisq therecf; or abridging the
_ freedom of speech, or 6f the press; or the right 6f the people

" . pesceably to assemble, ind to petition the Governiment for a

redresy of grievances.

AMENDMENT IV
The rifg’lp\t of the people to be secure in their persans, houses,
. papers, aid effects, against unreasonable searches and seizures,
" shall not be violated, and no Warrants shall issue, but upon ’
probable cause, supported by Oath or affirmation, and particularly '

desceibing the place to be seacched, and the persons or things to
be seized.

AMENDMENT V

No person shall be held to answer for a capital, or otherwise
infamous crime, unless on a presentment or indictnent of a Grand
Jury, except in cases arising in the land or naval forces, or in the
Militia, when in actual service in time of War or public danger;
nor shall any person be subject for the same offense to be twice
put in jeopardy of life or limb; nor shall be compelled in any
criminal case to be a witness against ‘himself, nor be doprived of
life, liberty, or property, without due process of law; nor shall private
property be taken for public use, without just compensation.

AMENDMENT IX
The enumeration in the Constitution, of certain sights, shall not be
construed to deny or disparage others retzined by the neaple.

AMENDMENT X

The powers not delegated 1o the Urn:ted States by the Constitution,
nor prohibited by it ta the States, are reserved to the States respec-
tively, or to the people.

AMENDMENT X1V

Section 1 All persons born vr naiurahzed in the Umted States,
and cubject to the jurisdiction thereot, are citizens of the United Drates
and of the State whercin they reside. No State shall make or enforce
any law ivhich shall abridge the privileses or immunities of citizens
of the United States; nor shall iny Stite deprive ar, person of life,
liberty, or property, without due process of law,; nor deny to any
persen within its jurisdiction the cqual protection of the laws.

PROPOSED EQU/AL RIGHTS ATTENDMENT
Equality of rights under the law <h.li not be dened or abndned by
the United States or by any state on account of «ox
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Excerpts from "Educational Law Manual"

by the Statewide Youth Advocacy Project
Published by 429 Powers Building ,
Rochester, New York 14614

The MNew York State Constituticn in Article %1, section 1, requi:es.:ha

¢

legislature of thig. state "to provide for the maintenance and support of a

£
system of free common schools, wherein all the children of this state may be

A

edicated.” The legislature, pursuant to this mandate, has enacted Seetion

3202 of the Education law, which provides, in part:

"{1) A person over five and under twenty-
one years of age who has not received a
high school dipleoma is entitled to at-
tend the public schools maintained in
the district in which such Ferson resides
without the payment of tuition."
The statute permits roards of educatior, howevar, to rafues adriss.on to a

five year old after Ehe beginning of a school year unlesc he reaches the age
of five on or before the first day of December.
Tt is important to remember that the right to education in gew York State
: 4 broad one extended generallx to persons between the agés of five and
twenty-one. It is not a right which is "cénditional" upon a person's teing

subjuct to compulsory educaftion laws.

25~
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The basis of tle right to «ducation are nuwaerous and nay be found, with

respect to special groups, in a variety of_legai provisions. Many of these

¢

provisions -~ such as tkﬁse corcerning Title I, bilingual education, race and

-

sex discrimination, education of the handicapped and student discipline

-~ are
discussed in other parts of this manual.
2. Compulsory Education
Various legal provisions refer to persons of "compulsory attendance age,"

to persons required to attend school in accordance with Part I of Article

-

65 of the Education Law. The requirements of Part I of Article 65 are briefly

the following:

a. Full-time Instruction

Persons aged from six to sixteen arc recuired to attend full-time in-

id

siruction pursuant to Education Law §2205, subject to two exceptiony:

(1) a person who completes a four-year high school ..
course of study is not cubject to any of the
compulsory education orovisions in Part I of
Article 65 of the Educarion Law;

(2) a minor who has applied for and ‘- eligible

for a full-time emaloyment cert ate,
" though he is unemployed, may ke permitted

to attend part-time rather than full-cime
instruction, but must receive not less than
twenty hours of instruction per week. {For
2 fuller discussion of employment certificates
and dropout procedures, see pages 34-36 of this

manual.)
In addition to this statewide . nfate, Cection 3205 of the Education —..w
authorizoes, but docs not resfiite, the Doard of education in each vity of th-

state {'=d in union free school aiutricts having more than 4,500 inhabitants

LR S ]

and « ., .0ying a supcerinteadont of schnols) te require Frrcons from cixteon

fo o Seventeen years of ade who are not orployed to attend fulli-~time day in-
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b. Part~time Instruction - N

-

Scection 3207 of the Education Law ﬁrovidus that in ecach city and school

- *

district in which evening instruction is p . each person-aged scventeen

to twenty-one who is unable to speak, -read an® write English as required for

the completion of the fifth grade, and who is not attending equivalent day in-

A

struction must attend evening instruction. . , f

The board of education of a city or district is also authorized to require

attendance in a part-time instructional program. Section 3206 of the Education
law authorizes the bogrd of education of a city or district (except with respect

to graduates of a four-ycar course cof sccondary instruction)::

(1) to require cach employcd minorafrom sivteen
to seventeen years of agys to attend a part-
time instructional program; and

(2) o rxequire cach pzrson over the age of six-
teen and urder the age of evighteen who it not
in regular full-time attendance in day school,
or who is regularly and lawfully employed, to
attend part-tim2 instruction.

.

Persons who are "in parental relation" to and in control of someona under
the age of twenty-one ar« reguired tc make sure that the individual attends re-

quired instruction. (EBEducation Law §33212, 3232-3223). 1In soma cases the

child may be subject to the PINS {Persons in Nzod of Sumervision) jurisdiction

-~

of Family Court, cor the parent subject to ¢harges of
quate attendance.

The State Commicsioner of Dducallon is reguired o qupervise and znforce

all srctions of Part I of Article 65 of the Education Law; he is also authorized
to withhold funds from school district., which after receiving notice, willfully

omit and refute to enforee the provisions of that part. {(Fducation Law $3234).

Phor 1o axl provisions cubliject to ach

cnfourcement include the cections dealing
- :

with attendance services and emploprent certificatons.

~

{See pages 31-37 of

Lo manual.)

-~
bt

neglect, based upon inade-
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L. PEoployment Certificates and Drop-put Procedures

.

As noted earlier, there generally comes a time in a child‘s education ~-- I

.
usually Sefogg_graﬂuation from-high s~<hool ~-- when, though the law still enti'les

him or her to a free public education, it no lénget compels his or her attendance.
) ?
Having attended school for a decade and only a few credits away from graduation,

the student -~ still a minor -- has thrust upaon him or her the option to terminate

his or her educational career. -~ .

The legislaturxe has done far less than it might to secure, for these children;
the right "to educational opportunities which will enable (them) to develop
{their) fullest potentialitiés for education, physical, social and spiritual
growth as (individuals)..." (EBEducation L#ﬁ §3213(1) (a)).

The legislature has crecated, however, tuae fairly rigoruas and enforceadbla
legal provisions regarding the igsuance of employment certificates to rersons
under eighteen years of age (Ediiation Law 993215-3234). These proviéians serve
a dual purpose -- for a child of compulsory attendance age these laws help to
cnsure that he will receive instruction, and genecally, for all children undsr
eighteen their purpose is to "insure that an employer will not hire a minor
without the knowledge of the Board of Education and its assent thereto as mani-~

fested by the employment certificate..." Sacripante v. United Metal Spinnirg Co.

299 N.7. 419 (194%). Not by accident, the lojislature has given educational
rather than labor authorities supervision over the issuance of employment cer-
tificates. This legislative choice must imoose upon school authorities the
responsibility of providing some counseling prior to the issucince of a cectificare,
to ensure that a careful, informed dernision is made.

Althouqgh some employment (e.q., Yibysitting when school attendance is noz

reguired) iy be performed without an wrmployment certificatoe, the general rule
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is that no person under ¢ighteon yours of age may be empluyhdiunless he or she '%é
has and preosents an apprspriape emplovrent certificate, and in any case, no per- ;;;
4 son under eighteen may bc éﬁpleyed during the hours when school attendance i's ] ’ff
. o
. required by the compulsory education law. {Educat:on raw §3z215). ‘ ';
. Briefly, there are five-major types of emplcygent certificates: '%

. (1) the non-factory employment certificate, which may
be issued to a minor fourteen and fifteen yecars .
of age who is attending day school;

(2) the student general emplovment certificate, which
may be issued to a mipor cixteen or seventeen years
of age who is attending day school (valid for factory

as well as for other trazde, business or service employ-
ment);

(3] the full-time ~mployment certificate, whirh moy he ’
: issued only to a minor sixtaen or seventeen years
of age who is not attending day school or who de-
clares his intention to lrcave day scheol for a full-
time empluyiwent, or to a ninor who is groduate of a .
four year high school;
' i .
(4) the limited employment czrtificate (further limit-
ing otherwise primissinle employment to a pnrticu—
lar caployer and occupation based upon physician's

detexrmination of a minor's limited physical fitness); and

(5) the special employment certificate, which may be issued
to a minor fifteen years of age founé "incapable of
profiting from further instruction" in accordance with
the cxcmpticn-from*attcndznce provision of the Educa-
tion Law {discussed at 5. 42 of this handbook) and
regulations of Lﬁe Counmizsioner of Education, and only
then upon comrpliance with the special rejuirenents
estahlished {for issnance of a full~time employment

~ certificate (not valid feor factory enploymunt).

-

It ig i11eaal for o sehool of ficiel to dnsiee any type of employment cexr-

tificate without evidence of age, a physicien's certificate of physical ficness,

and the written conuent of the parent or guardian. (Edvcation Law §3217y.

Furthermore, it is illeqal for a schodl official to issue a full-time or

spucial employment certificate unless a "schooling recorid” (Education law 33222)
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is subsitted, and unless the parent or guardian of 3 minor who has not yet

graduated froa high school appears in person before the isduing offivial to

cnniant to the issuance of such a certificate (Education Law §3219).

In any district in which the board of eduﬁatieé makes full~time day at-
tendance compulsory for minors from sixteen to sevanteen years of age who ara
not employed, it is illegal for a school official t:.a(i.nue a full-time or

special esployment certificate unless the student submits a signed “"pledge of

unexployment,” including the gt:i.mn. nature and tyre of employmant anticigated.

(E‘dueation ‘Law §§3217, 3221).

The legal provisions governing the issuance of emplovmant certificates
ugderscere the importance oflgafeguazdizg the right to education ~-- 'even' 2ar
children whose attendance is not compulsory. These provisions, like those

governing ccmpulggpg&attendance, are reguired to be enforced by the State

_Commissioner of Education, who, after due notice, may withhold one-half of all

-

public school monies from any city or district which willfully omits and re-
fuses to enforce them. (Education Law §3234; see also §§3232-33).
Plainly, if such quidelines must be followed before a district may take

steps necessary -~ in most cases ~- to enable a minor to reduce the amount of

- e -

safequards be taken before a school district condonss any drastic raductisn

in the instruction of a non-high school graduate where immediate employment is
not anticipated. The implementation of a procedure requiring, at a bare n;ni-
mum, a conference with the parent or guardian as well as with the potentizl
dropout before a student over compulsory attendanca age couid be voluntarily
"dropped,” would be relatively simple and is obviously both necessary énd

desirable in view of rising "dropout" rates.*

*Where a “drop" is not voluntary, and therefore amounts to a suspension,
the due process procedures applicable in suspension cases should ke
insisted upon.
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Excarpt From:

TINKER l. DES MOINES o .
. Feb. 24, 1969 S -
{2 ermddiwedmupimoneerm

- Petitioner John F. Tinker. {§ years old. and petitioner Christopher Eck-
herdt. 16 vears old. attended high schools in Des Moines, fowa. Petitioner
Mary Beth Tinker. John's sister. was a 13-year-old student in jurior high ‘
school, y

In Recember 1965, a group of adults and students in Des Moines held a :
meeting at the Eckhardt home. The group determined to publicize their ob-
jections to the hostilities in Vietnam and their support for atruce by wearing

X black armbands during the holiday season and by fasting-on December 16
and New Year's Eve. Petitioners and their parents had previously engaged
in similar activities, and they decided to participate in the program.

The principals of the Des Moines schools became aware of the plaa to
wear armbands. On December 14 196S. they met and adopted a policy
that sny student wearing an srmband to school would be asked to remove
it. and if he refused he would be suspended until he returned without the ‘
armband. Petitioners were aware of the regu!amn that the schoo! authori- ' ©L
ties adopted. &

On December 16. Mary Beth and Christopher wore black arm®.ads to "
their schools. John Tinker wore his armband the next day. They were all
sent home and suspended from school until they would come back without : ‘
their armbands. They did not return to school until after the planned peried ‘ -
for wearing armbands had expired—that is. until after New Year's Day. -

L ‘
As we shall discuss, the wearing of srmbands in the circumstances of thi
o Suse was efpggely divorced from actua!ly or patcnmlly disrupcwe conduct

= e, - - -*-—- ——————

by (hosc participating in it. It was closely akin to “pure spee:h" which. we
have repeatedly held. is entitled to comprehensive protection under the
First Amendment.

First Amendment rights. applied in light of the special characteristics of
the school environment. are available to teachers and students. It can hardly
{ be argued that either students or teachers shed their con<titutional rights to
‘ freedom of spesch or expression at the schoolhouse gate. This has been the
\ " - unmistakable holding of this Court for aimost 50 years.
| In West Virginia State Board of Education v. Barnette, the Court said:

“The Fourteenth Amendment, as now applied to the States. protects the citizen
against the State stseif and all of its crestures—Boards of Education not excepted.
These have. of course. important. delicate, and highly diseretionary functions. but
none that they may not perform within the limits of the Bill of Rights. That they are
educsating the young for citizenship is reason for serupulous protection of Constitu-
tiona! freedoms of thé individual. if we are not to strangle the free mind at its source

) ;'nd mh” youth 1o discount important principies of our government as mere
it

On the other hand. the Court has repeatedly emphasized the need for
affirming the comprehensive authority of the States and of school officials,
consistent with fundamental constitutional safeguards. to prescribe ‘and
contral conduct in the schools. Our problem lies in the arca where students
in the exercise of Firvt Amendment rights collide with the rules of the
school authorities.

»
. ——y v ——p & o

Only a few of the 18.000 students in the schoo! system wore the black
ormbands. Oniv five students were suspended for wearing them. There is no
indicauon that the work of the schools or any class was disrupted. Qutside

Q the classrooms. a few students made hostile remarks to the children wearing
ERIC armbands. but there were no threats or acts of violence on school premises.
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The District Court concluded that the action of the school authoritics
was reasonable because it wumumuﬁrfwdldimrbmfmm
the wearing of the armbands. But. in our sysiem. undifferentiated fear or

ion of disturbance is not enough 1o overcome the right to freedom
of expression. Any departure from absolute regimentation may cause trou-
ble. Any variation from the majority’s opinion may inspire fear. Any word
spoken. in class. in the lunchroom, or on the campus, that deviates from the
views of another person may start an argument or cause & disturbance, But
our Constitution says wg must take this risk. and our history says that it is
this sort of hazardous freedom-~this kind of openness~—that is the basis of
our national strength and of the independence and vigor of Americans who
grow up and live in this relatively permissive. often disputatious. society.

In order for the State in the person of school officials to justify prohibi-
tion of a particutar cxpression of opinion. it nust be able to show that its
action was caused by something more than a mere desire to avoid the dis-
comfort and unpleasantness that always accompany an unpopular view-
point. Certainly where there is no finding and no showing that engaging in
the forbidden conduct would “materially and substantially interfere with the
requirements of appropriate discipline in the operation of the school.” the
prohibitioncannot be sustained. -

In the present case. school authoritics did not purport to prohibit the
wearing of all symbols of political or cont§o~'ersial significance. The rzzord
shows that students in some of the schools wore buttons relating © national
political campaigns. and some even wore the Iron Cross. traditionzlly a
symbol of Nazism. The order prohibiting the\ycaring of armbands did not
extend to thesc. Instead. a particular symbol—-black armbands worn 10
exhibit opposition to this Nation's involvement in Vietnarm—was singled
out for prohibition. Clearly. the prohibition of expression of one particular
opinion. at least without evidence that it is necessary to avoid material and
suhstantial interference with schoolwork or discipline. is not constitutionally
permissible.

In our system. state-operated schools may not be enclaves of totalitarian-
ism. School officials do not possess absolute authority over their students.
Students in school as well as out of school are “persons™ under our Con-
stitution. They are possessed of fundamental rights which the State must
respect. just as they themselves must respect their obligations to the S:ate.

4 our system. students may not be regarded as closed-circuit recipients of |
only that which the State chooses 10 communicate. They may not be Zon- .

fined to the expression of those sentiments that are officially approved. In
the absence of a specific showing of constitutionally valid reasons ¢ regu-
late their speech. students arc entitied to freedom of expression of their
views. As Judge Gewin, speaking for the Fifth Circuit. said. school ofTicials
cannot suppress “expressions of feelings with which they do not wi<h to
contend.”

In Mcyer v. Nebraska. Mr. Justice McReynolds expressed this Nation's
repudiation of the principle that a State might so conduct its schools as to
~foster a homogeneous people.” He said: RS

ey order 10 submerge the individual and develop ideal citizens, Sparta assembled
the males st seven intn barracks and entrusted their subsequent education and tram-
ing 10 official guardians. Although such measures have heen deliberately spproved
by men of great genius, thair ideas touching the relation beiween individual and State
were wholly difTerent from those upon which our institutions rest: and it hardly will
be aifirmed that any Legisiature could impose such restrictions upon the people of a
state without doing violence to both letter and spinit of the Constitution.
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This prinmpu Bas besn repeatad dy this Court on numerous occasions

e
' ad

during the inservening years. Mr. Justice Brennan. speaking for the Court.
said:

mmmimwmmhmMmm:a
mmw:&mmrsmnmymmmd
W,WMMMuthWMMamm

E ) l[hI t#m m:huitd idens which discovers truth ‘out of a multitude of tangues.’
raiber

than mh any kind of authorilative selestion.”
The principle of these cases is not confined to the supervised and ordained

discussion which takes place in the classroom. The principal use to which .

the schools are dedicated is to accommodate students during prescribed
hours for the purgiose af certain types of activities, Among those activities

is personal Intértommunication among the students. This is not only an

inevitable part of the process of aitending school: it is also an important
past of the educational process. A student's rights. therefore. do not em-
brace merely the classroom hours. When he is in the cafeteria. or on the
playing field. or on-the campus during the authorized hours. he may express
his opinions. even on controversial subjects like the conflict in Vietnam. if
he does so without “materially and substantially interfer[ing] with the
requirements of appropriate discipline in the opcration of the school™ and
without colliding with the rights of others. But conduct by the student. in
class or out of it. which for any reason—whether it stems from time. place.
or type of behavior—materially disrupts classwork or involves substantial
disorder or invasion of the rights of others is. of course, not immunized by
the constitusional guarantee of freedom of speech.

Under our Constitution, free speech is not a right that is given only to be
so circumscribed that it exists in principle but not in fact. Freedom of ex-
pression would not truly exist if the right could be exercised only in an area
that 8 benevolent government has provided as a safe haven for crackpots.
The Constitution says that Congress (and the States) may not abridge the
right to free speech. This provision means what it says. We properly read it
to permit reasonable regulation of speech-connected activities in carefully
restricted circumstances. But we do not confine the permissible exercise of
First Amendment rights to a telcphone booth or the four corners of a
pamphlet. or to supervised and ordained discussion in a school classroom.

If a regulation were adopted by school officials forbidding discussion of

the Vietnam conflict, or the expression by any student of oppositicn to it
anywhere on school property except as part of a prescribed classrogm exer-
cise. it would be obvious that the regulation would violate the constitutional
rights of studenis, at izast if it could not be justified by a showing that the
students’ activities would materially and substantially disrupt the work and
discipline of the school, .
" These petitioners merely went about their ordained rounds in school.
Their deviation consisted only in wearing on their sleeves a band of black
cloth. not more than two inches wide. They wore it to exhibit their cisap-
proval of the Vietnam hostilities and their advocacy of a truce. to make their
views known. and. by their example. 1o influence others to adopt them.
They neither interrupted school activities nor sought to intrudg in the schooi
affairs or the lives of others. They caused discussion outside of the ciass-
rooms. but no interference with work and no disorder. In the circumstances.
our Constitution does not permit officials of. the State o deny their form of
expression.

We express no opinion as to the form of relief which should be gronted.
this being a matter for the lower courts to determine. We reverse and remand
for further procecdings consistent with this opinion.
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., ' Mr. .{u:ﬁeé Black. dissenting.

The Court’s holding in this case ushers in what | deem to be an entirely
new era in which the power to control pupils by the elected “offici.'s of .
state supported public schools ® *** in the United States is in uii.mate
effect transferred to the Supreme Court.

Assuming that the Court is correct in holding that the conduct of wear-
ing armbands for the purpose of conveying political ideas is protected by
the First Amendment. the crucial remaining questions arg whether stu-,

, dents and teachers may use the schools at their whim as a platform for the
-exercise of free speech—~"symbolic™ or *pure”—and whether thecourtswill -~ _ ; °
allocate to themselves the function of deciding how the pupils® school day’
will be spent.

While the absence of obscene remarks or boisterous and loud disorder
perhaps justifies the Court's statement that the few armband students did
not actually “disrupt™ the classwork. I think the record overwhelmingly
shows that the armbunds did exactly what the elected school officials and
principals foresaw thev would. that is. took the students’ minds off their -
classwork and diverted them to thoughts about the highly emotional sub-
ject of the Vietnam war. [And I repeat that] f the time has come when
pupils of state-supported schoools. kindergartens, grammar schools. or high
schools. can defy and flout orders of school officials to keep their minds on
their own schoolwork. it is the beginning of a new revolutionary era of per-
missiveness in this country fostered by the judiciary.

I deny [therefore.] that it has been the “unmistakable holding of this
Court for almost SO vears™ that “students™ and “teachers™ take with them
into the “schoolhouse gate™ constitutional rights to “freedom of speech or
expression.” The truth is that a teacher of kindergarten. grammar school. .
or high school pupiis no more carries into a school with him a complaie
right 10 freedom of speech and expression than an anti-Catholic or anti-
Semite carries with lum a compleie ficedom of speech and religion into a
Catholic church or Jewish synagogue. It is a myt (0 say that any perscn
has a4 constitutional right to say what he pleases. where he pleases. and
when he pleases. Qur Court has decided precisely the opposite. .

In my view. {eachers in state-controtied public schools are hired to teach
there...certainly a teacher is not paid to go into school and tcach subjects
the State does not hire him to teach as a part of its selected cur-iculum, Nor
are public school students sent to the schools at public expense o broadcast
political or any other views to educate and inform the public. The original
idea of schools. which I do not believe is yet abandoned as worthiess or out
of date, was that children had not yet reached the point of experience and
wisdom which enabled them to teach ail of their elders. It may be that the
Nation has outworn the old-fashioned slogan that “children are to be seen
not heard.” but one may. | hope. be permitted to harbor the thought that
taxpayers send children to school on the premise thm at their age they, need
1o learn. not teach.

Change has been said to be truly the law of life but sometimes the old
and the tried and true are worth holding. The schools of this Nation have
undoubtedly contributed to 2iving us tranquility and {0 making us a more
law-abiding people. Uncontrolled and uncontrollable liberty is an cnemy
to domestic peace. We cannot close our eyes to the fact that some ol the
country's greatest problems are crimes committed by the youth. too many
of school age,School discipline. like parental discipline. is an integral and
important part of training our children to be good citizens—10 be betrer
citizens. Here a very small number of students have crisply and summarily
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refused to cbey a school order designed to give pupils who want (o leam the

opportunity 1o do s0. One does not need to be & prophet or the son of &
prophet to know that after the Court's holding today some students in lowa
schools and indeed in all schools will be réady. able, and willing 10 defy
their teachers on practically all orders. This is the more unfortunate for the
schools since groups of students all over the land are already running loose.
condugting break-ins. sit-ins. lie-ins. and smash-ins. Many of these student
groups. as is ali too familiar to all who read the newspapers and watch the
television news programs. hace niready engaged in rioting. property sei-
zures. and destruction. They have picketed schools to force students not 10
cross their picket lines dnd have to often violently attugked carnest but
frightencd students who wanted an education that the pickets did not want
them to get. Students engaged-in such activities are apparently confident
that they know far more about how to operate public school systems than
do their parents. teachbrs, and elected schoo! officihls. Tt is no answer to
say that the particular students here have not yet reached such high points
in their demands to attend classes in order to exercise their political pres-
sures. Turned loose with tawsuits for damages and injunctions against their

teachers as they are here. it is nothing but wishful thinking o imagine that .

young. immature studenis will not soon believe it is their right to control the
schools rather than the right of the States that collect the taxes to hire the
teachers for the benefit of the pupils. This case. thereforé. whollyx without
constitutional reasons in my judgment. subjects ail the public schools in the
country to the whims and caprices of their loudest-mouthed..but maybe not
their brightest. students. I. for one. am not fully persuaded that school
pupils are wise enough. even with this Court's expert help from Washington.
to run the 23.390 public school systems in our S0 States. | wish. therefore.
whotly to disclaim any purpose on my part to hold that the Federal Consti-

{ution compels the teachers, parents. and elected school offfcrals to sur-
render conirol of the American public school system to public school

students. I dissent.
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Excerpts From:

» Q0SS v. LOPEZ

lan. 22, 1978

M. Justice White delivered the opinion ofte Court.

This appeal by various administratorsfof ':hc Columbus, Ohjo. Public
School System (“CPSS™) challenges the judgment of a thrce-jud‘ge federal
court. declaring that appellees—various high school students in the CPSS

—were denied due process of iaw contrary to the command of the Four-

teenth Amendment in that they were temporarily suspended from their high
schools without a hearing either prior t0 suspension or within a reasonable
time thereafter. and enjoining the administrators to remove all references to
such suspensions from the students’ records.

Two named plaintiffs, Dwight Lopes and Betty Crome., were students at
the Central High School and McGuffey Junior High School, respectively.
The former was suspended in connection with a disturbance in the lunch-
room which involved some physical damage to school property. Lopez
testified that at least 75 other students were suspended from his school on
the same day. He also testified below that he was not & panty to the destruc-
tive conduct but was instead an innocent bystandér. Because no one {rom
the school testified with regard to this incident, there is no evidence in the
record indicating the official basis for concluding otherwise. Lopez never
had a hearing. ]

Betty Crome was present at a demonstration at a high school different
from the one she was attending. There she was arrested together with others.
taken to the police station, and released without being formally charged.
Before she went to school on the following day. she was notified that she
had been suspended for a 10-day period. Because no-one from the school
testified with respect to this incident, the record does not disclose how the
McGuffey Junior High School principal went about making the decision 10
suspend Betty Crome nor does it disclose on what information the decision
was based. It is clear from the record that no hearing was ever held.

At the outset, appellants contend that because there is no constitutional
right to sn education at public expense. the Due Process Clause does not
protegt against expulsions from the public school system. This position
misconceives the nature of the issue and is refuted by prior decisions. The
Fourteenth Amendment forbids the State to deprive any person of life,
liberty or property without due process of law. Protected interests in prop-
erty are normaily *not created by the Constitution. Rather. they are created
and their dimensions are defined” by an independent source such as state
statutes or rules entitling the citizen 10 certain benefits. Having chosen to
extend the right to an education to peopie of appellees’ class generally.
Ohio may not withdraw that right on grounds of misconduct absent funda-
mentally fair procedures to determing whether the misconduct has occurred.

_The authority possessed by the State to prescribe and enforce standards of
conduct in its schools. although concededly very broad. must be exercised
consistently with constitutional safeguards. Among other things. the State
is constrained to recognize a student's legitimate entitlement t0 8 public
edL . tion as a property interest whick is protected by the Due Process
Clause and which may not be taken away for misconduct without adher-
ence to the mininum procedures required by that clause.
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The Due Process Clause also forbids arbitrary deprivations of liberty.
“Where & person's good name, reputation. honor, or integrity is at stake
because of what the government is doing to him.” the minimal recr:irements
of the clause must be satisfied. School authorities here suspended appetiees
from school for periods of up to 10 days based on charges of misconduet.
If sustained and recorded. those charges could seriously damage the stu-
dents’ standing with their fellow pupils and their teachers as well as inter-

fere with later opportunities for higher education and employment. it is -

apparent that the claimed right of the Stare to determine unilateraily and
without process whether that misconduct has occurred immediately col-
lides witli the requirements of the Constitution.

Appeliants proceed to argue that even if there is a right to & public edu-
cation protected by the Due Process Clause generally. the clause comes into
play only when the Stare subjects & studens to a “severe detriment or griev-
ous loss.” The loss of 10 days. if is said, is neither severe nor grievous and
the Due Process Clause is therefore of no relevance. Appellee’s argument

_is again refuted by our prior degisions: for in determining “whether due

process requirements apply in the first place. we must look not_jo the
‘weight™ but to the naiure of the interest at stake.™ :

A.short suspensidn4s of course a far milder deprivation than expulsion.
But. “education is perhaps the most important function of state and local
governments.” ... and the total exclusion from the educational process for
more than a trivial period. ard certainly if the suspension is for 10 days.is a
sertous event in the life of the suspended child. Neither the property interest
in educational benefits temporarily denied nor the liberty interest in reputa-
tion. which is also implicated. is so insubstantial that suspensions may con-
stitutionally be imposed by any procedure the school choases. no matter
how arbitrar};. 7 4

-

“Once it 1s determined that due process applies. the questicn remains
what process is due.” At the very minimum. therefore. students facing sus-
pension and the consequent interference with a protected property interest
must be given some kind of notice and afforded some kind of hearing “Par-
ties whose rights are to bc)an‘cc{ed are entitied tn be heard: and in oruer that
they may enjoy that right they must first be notified.™

. The student’s interest is (o avoid unfair or mistaken exclusion from the
educaticnal process. with all of its unfortunaie consequences. The Due Pro-
cess Clause will not shield him from suspensions properly impeosed. but it
disserves both his interest and the interest of the State if his Suspension :s in
fact unwarranted. The concern would be mostly geadennic if the disciplinary
process were a totally .accurate, unerring process. never mistaken and
never v-fair. Unfortunately. that is not the case. and no one suggests that i
is. Disciplinarians, although proceeding in utmost good faith. frequently act
on the reports and advice of others: and the controlling facts and the nature
of the conduct under chailenge are often disputed. The risk of error is not
at all trivial, and it should be guarded against if that may be done without
prohibitive cost or interference with the educational process.

The difficulty is that cur schools are vast and complex. Some modicum
of qiscipline and order is essential if the zducational function is to be per
formed. Events calling for discipline are frequent occurrences and some
times require immediate. effective action. Suspension is considersd not only
1o be a necessary tool to marntain order but a valuable educat:onal device.
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_The prospect of imposing elaborate hearing requirements in every sus-

pension case is viewed with great concern, and many school suthorities
may well prefer the untrammeled power to act unilateraily, unhampered by
rules sbout notice and hearing. But it would be a strange disciplinary sys-
tem in an educationa} institution if no communication was sought by the
disciplinarian with the student in an effort to inform him of his defalcation
and to let him tell his side of the story in order to make sure that an injustice
is not done. ‘

We do not believe that school authorities must be totally free from notice
and hearing requirements if their schools are to operate with acceptable
efficiency. Students facing temporary suspension have interests qualifyifg
{or protection of the Due Process Clause. and due process requires. in con-
nection with a suspension of 10 days or less, that the student be given oral
or written notice of the charges against him and. if he denies them, an ex-
planation of the evidance the authorities have and an opportunity to-present
his side of the story. The clause requires at least these rudimentary precau-
tions against unfair or mistaken. findings of miscopduct and arbitrary ex-
clusion from school.

~  There need be no delay between the time "notice™ is given and the time

of the hearing. In the great majority of cases the disciplinarian may in-
formally discuss the alleged misconduct with the student minuies astter it
has occurred. We hold only that. in being given an opportunity to exolain
his version of-the facts at this discussion. the student first be told wha' he
is accused of doing and what the basis of the accusation is. :

Since the hearing may occur almost immediately following the mis-
conduct. it follows that as a general ruie notice and hearing should precede
removal of the student from school. We agree with the District Court. how-
ever. that there are recurring situations in which prior notice and hearing
cannot be insisted upon. Students whose presence poses a continuing-danger
to persons or property or an ongoing threat of disrupting the acafiemic proc-
ess may be immediately removed from school. In such cases. the necessary
notice and rudimentary hearing should follow as soon as practicable, as the
District Court indicated. '

In holding as we do. we do not believe that we have imposed procedures
on school disciplinarians which are inappropriate in a classroom setting.
Instead we have imposed requirements which are. if anything. less than &
fair-minded school principal would impose upon himself in order to avoid
unfair suspensions. : . '

We stop short of construing the Due Process Clause to require, country-
wide. that hearings in connection with short suspensions must afford ;he
student the opzortunity to securc counsel. to confront and Cross-examine
witnesses to verify his version of the incident. Brief disciplinary suspensions
are almost countless. To impose in each such case even t.run'caxcd trial type
srocedures might well overwhelm administrative facilities in many places
and. by diverting resources. Cost more than it would save in educational ef-
fectiveness. Moreover. further formalizing the suspension process and es-
calsting itc formality ar.d adversary nature may not on}y make it too costly
as a regular disciplinary tool but also destroy its effectiveness s part of the
teaching process. . .

On the other hand. requiring effective notice and informal hearing per-
mitting the student to give his version of the events vfm. p\fovs@c 8 mean-
ingful hedge against erroneous action. Al least the disciplinarian will be
alerted to the existence of disputes about facts and arguments about cause
and effect. He may then determine himself to summon the accuser, permit
cross-examination and alfow the student to present his own witnesses. In
more difficult cases. he may permit counsel. in any event. his discretion will
be more informed and we think the risk of ercor substantially reduced.
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Requiring that there be at least an informal give-and-take beiwesn student
and disciplinarian, preferably prior 10 the suspension. will add little o the

fact-finding function where the disciplinarian has himself witnessed the con-
duce forming the basis for the charge. But things are not always as they "

seem to be. and the student will at least have the opportunity to'characterize
his conduct and put it in what he deems the proper context.

We should also make it clear that we have addressed ourselves solely o
the short suspension. not exceeding 10 days. Longer suspensions or expul-
sions for the remainder of the school term. or permanently, may require
more formal procedures. Nor do we put aside the possibility that in un-
usual situations, although involving only a short suspensions. something
more than the rudimentary procedures will be required.

iv.

The District Court found each of the suspensions involved here 1o have
oceurred without a hearing, either before or afiter the suspension. and that
each suspension was therefore invalid and the statute unconstitutional in-

sofar as it permits such suspensions without notice or hearing. Accordingly.
the judgment is Affirmed.

Mr. Justice Powell. with whom The Chief Justice, Mr. Justice Blackmun.
and Mr. Justice Rehnquist join. dissenting.

The Court today invalidates an Ohio statute that permits student suspen-
sions from sei.00l without a hearing “for not more than ten days.” The de-
cision unnecessarily opens avenues for judicial intervention in the operation
of our public schools that may affect adversely the qGuality of education.
The Court holds for the first time that the federal courts. rather than educa-
tional officials and state legislatures. have the authority to determine the
rules applicable to routine classroom discipline of children and teenage-s in
the public schools. It justifies this unprecedented intrusion into the process
of elementary and secondary education by identifying a new constitutional
right: the right of a student not to be suspended for as much as a single day
without notice and a due process hearing either before or promptly follow-
ing the suspension.

In an age when the home and church play a diminishing role in shaping
the character and value judgments of the young. a heavier responsibility
falls upon the schools. When an immature student merits censure for his
conduct. he is rendered a disservice if appropridte sanctions are not appiied
or if procedures for their application are so formalized as to nvite a chal-
lenge to the teacher's authority—an invitation which rebellious or even
merely spirited teenagers are likely to accept.

The lesson of discipline is not merely a matter of the student’s self-interest
in the shaping of his own character and personaiity: it provides an early un-
derstariding of the relevance to the social compact of respect for the rights
of others. The classroom is the laboratory in which this lesson of life is best
learned. .

In assessing in consitutional terms the need to protect pupils from unfair
minor discipline by school authorities, the Court ignores the commonality
of inmterest of the State and pupils in the public school system. Rather. i
thinks in traditional judicial terms of an adversary situation. To be sure.
there will be the occasional pupil innocent of any rule infringement who is
mistakenly suspended or whose infraction is too minor to justify suspension.
But. while there is no evidence indicating the frequency of unjust suspen-
sions. common sense suggests that they will not be numerous in relation to
the total number, and that mistakes or injustices will usually be righted by
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informal means. ) .

One of the more disturbing aspects of today's decision is its indiscrimi-
nate reliance upon the judiciaty. and the adversary process. as the means of
resolving many of the most routine problems arising in the classroom, In
mandating duc process procedures the Court misapprehends the reality of
the normal teacher-pupil relationship. There is an ongoing relationship, one
in which the teacher. must occupy many roles—educator. adviser. friend
and. at times. parent-substitute. It is rarely adversary in nature exsept with
respect to the chronically disruptive or unsubordinate pupil whom the
teacher must be free to disciptine without frustrating formalities.

We have relied for generations upon the experience, good faith and dedi-
cation of those who staff our public schoots. and the nonadversary means of
giring grievances that always have been available to pupils and their par-
ents. One would have thought before today’s opinion that this informal
method of resolving differences was more compatible with the intcrests of
all concernel\than resort to any constitutionalized procedure. however
biandly it maybe defined by the Court.

No one can Yoresee the uitimate frontiers of the new ~thicket” the Court
now enters. Today's ruling appears to sweep within the protected interest
in education a multitude of discretionary decisions in the cducational
process. Tcachers and other schookauthorities are required 1o muke many
decisions that may have serious’consequences for the pupil. They miust de-
cide. for example. how to grade the student's work. whether a student passes
or fails a course. whether he is to be promoted. whether he is required to
take certain subjects. whether he' may be excluded from interscholastic
athietics or other extracurricular activities. whether he may be removed
from one school and sent to another, whether he may be bused long dis-
tances when available schools are nearby. and whether he should be placed
in a “general,” “vocational.” or “college-preparatory” track.

In these and many similar situations claims of impairment of one's ed-
ucational entitlement identical in principle to those before the Court today
can e asserted with equal or greater justification.

if. as seems apparent. the Court will now require due process procedures
whenever such routine school decisions are challenged. the impact upon
public education will be serious indeed. The discretion and judgment of fed-
eral courts across the land often wiil be substituted for that of the 50-state
legislatures, the 14.000 school boards and the 2.000.000 teachers who

hetetofore have been responsible for the administration of the Amcncan
public school system. If the Court pereeives a rational and analytically

sound distinction between the discretionary degision by school authoritics,

1o suspend a pupil for a brief period. and the types of discretionary school
decisions described above. it would be prudent to articuiate it in today's

opinion. Otherwise. the federal courts should prepare themselves for a vast _

new role in society.
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Exce;_gts From:
- et NER v LUND

ol FSupp 8! (181Ty

United States District Court,
N. U New York,
duly 1, 97T,

MENORANDUN-DECISION
AND ORDER

MUNSON, District Judge.

On the moening of Dvoembor §, 1974,
paaintiffs and twir classmates, mombers of
the [ifth grude class ut Aubura’s Linculn
Elementary School, arrivet at (he classroom
ia Lheir usaal fadhion. Each of the students
vntered the classom snd placed his outer
gArment in & coatroom tocatad wholly with-
in, and occcasible caly from, the classroom

itseil. The teacher of the class, defesdant
Reardon, stood at or mcar the classronm
door during this time while the student
wacher, defendsnt Olaan, remsined insuic
e classroom.  Once insnle ihe room, no
student left proe o the aliegped scarch now
the subject of tha action.
Sometime that mormng, amd prior to the
 somme nt of elaw, plantiff Loont
romplaind® to defemdant Oison that he was
m.eatag & from hut cout poeset. Plain-
il taonts stalevd that he was sure Lhat iwe
had $5 O0 when Ne arrivedd al school, show-
ing defendant Reanlon the four raffle tick-
<l stube ndicating sales procesds in the
amount of £400, only §1.00 of which re-
imained 1y Leuntt's pocket.

An appe al by defondant Rcanlos:{o the
ciane regarding knawledge of the Avissing
money proved fruitiess.  Being aware of
snor complainte from’ class members of
msnng monky, lunches, and olber stems,
and kaowing that no ese had loft the clase-
room that morming, dJdofomdant Reandon
commenced 8 scarch of the clams, with Lhe
ad of fcllow woachers and school officists,
at of wham are named s defendants Nore
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Thenber gafine it ediaont @ i -

roun were skars el iRiady. The afdienty

were taen ashed to cmply thew ekl ami

remove their shae. A search af then
items faited to reveal the missng mufey,
The class memixrs were oo takea o thuir
rosgetive reatrooms, Lk giris 1o the gt
riom by defendants (Rea aml Butchor, and

thair-coats. c* e
* e
“he eative seaech lastod TpproxMnatiy
tweo haurs, with <an sUrp searcees toxing
about fifteen minuies, Vhe minang moacy
was pever fucaied .

Fou m:ﬂ, AMENDMENT
A Aibph‘l"dlu - .
" There can txe na douli that, as the jlaip.
tiffs slate, the patsn that am infant student
sheds all of Mis cunstitutinnal rights whea
he cnters the schood hmie;twhmdﬂy
being dispeikd hy the courts.
*hc oxtent to which the Faurth
Amendment, aml il eontdinate remody, the
Exclusanary Rule, apjdy to searches of stu-

. dents whilc in whonl Nuwever, is far {mm
® clear. .,

The cascr which have
deaft with the v have’ prachesd divere
resulta, relying ujnn varnus thearies, which
caun i generally e d into the following
catvgurien 1) the Fourth Amendimest e
not aply, ax the whned offeal acted i len
pareatis  {prvaie  scarehy 2

the Tourth Amendmaent apphes, hut (ke
Eaclusionary Ruie doos nob. 31 {le Frrtn
Amuadineat appies, bat the deettoe 40

L lveo parcffes lowsrs Lhe siamtary Lo b ape

phievd in determiming rearanabienass af tea
scarch;

4) the Fourth Amendment appurcs 1n
full, requining & finding of protanle cause
in cder for a scarch to oe ressunabie

There are few foderal cases deshng with
the subject of student strip searchen. ana
unfortunately thme eases  qited By oth
parties in their memoramia, clearly hun_ed
in thyir holdings ypop police iavolverment in
the searches, a factor nat present on this
@ne. As statdi by the Court in Palts,

if the school officials have abwalutely no

authority under sinle law Lo search any
indsvitiual, therr «carchiny of students

withoui Lhe aid of the polce wouid e 8

battery or possibly an invasion of ihe

right of privacy under state iaw, and
would not constitute a civii nghts vinia.
on.

4
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. In Xowrw v
3. et Affaire Commitice of Troy Stale
Urniversity, 233 FSupp. T35 (M.D.AIOG),
3 €230 inveiving & durmitory room ssarch ot
s slate ugiversily, & lolsnce was struck

. bctween the Frurth Amcmimost and the

respoasibilities of the univenity with v
gard to maintaining diseipiine, resviting @
a lessar staniand thus prolabie cavse being
applied to determine the reasosableness of
the seareh. Intcrestiagly enough, ghe doc-
trine of in foco parentis was heill not W0
apply with rospoet Lo the umiversity stu-
denls in Moore.

* 7 This Court fads the reasaning uti-
cred o o fere v Student Afaaes Comt-
oi @ Teoy Mate Univermty, supra, and
State v. Young, supry, that of applying the
Joeetdd Ameatinent bat aith g bossee stane
dand than probable couse with respeet to
stuslent searches, to be the mare pfersuusive.

Whether
or not the Excludonary Ruld i cwestenane
with the Faurth Amendment, and hence
anplicaliv in 3 criminal action hased upon 3
scarch such as thal nuw in e, s suigect
to considerable speculation.

3 ‘Saanlard

in finding that the Fourth Amend.
ment does apply in this case, this Court does
act inean to imply that a showing of proba.
fic Coung i nooessary s onder to uphaid the
scarch as reasonable. In asalyling the
sareh 1o detormine reasonablencss, thae
Couvrt must weigh the danger of the con-
duct. evidencs of whch is sought, agminst
the siudents’ et of privacy and the need
e proteet them from the humsiliation snd
peenoogical harms aseaeated with such a

N In doing so the

Court must (ahe inlo account the sncial
d s and resjensidulitics imposedt upon
s amsd afficials 10 provide a safe atmosphere
Jor s <ludent 10 sevelop, the atlwemdant Lhin-
ad jroenrs which the school officials s

< wag 0 locg purenits s effectuate the mam-

tenanc of proper disgipling.

This Court hokds that, . whils
there newd nut be 8 showing of probable
Fanee Y @ case such aa LhIR (here must be
Jdemumatrated 1he esatence af some articus
e facts which logutber rovided reasesn.
abie croumis 10 search ibo students, aswh
tnat the seareh must have been in furlber.
ance of 8 legitimate purpose with respeet Lo
which school of ficials arc empowercd 10 acky
» 1 it as Lhe maintenaned of discipline ur (e
dutection and punishment of misconduct.

Lo
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In naking
auch an analy-iv, same fuctors which war
rant considcration sre: 1) the chid’s ape;
Suhdﬂd'uli:mndnm&lm;
3) the seriousnces and pevvalence of the
m;u-mm:mudma;
npd(}thcxignq raquiring an immodiate
warrantlass avarch.

Oa balance, Lhe facts of this case
mitigate ageinet (he validity of the scearch
in ssve. It is antirely pruiblo that there
w1 reassaabic suspicion, and even prylable
rruse, bancd upoee the fuets, to belicve that
Lameete 1w cluarean has gmae nen af
tw stolen muney.  Thosw were an {ucts,
fuweser, which allewed the afficials o pare
Gettlarice with remperl to wineh « ttnkenta
migghd passess Lhe mancy, smetRing: which
LYURRTE and Apn, arbh swecplinne ol
relovant to this cisc, Inn o found to be noes
enury 008 reaschally warch undee Lhe
Fourth Ameadment.

For this peaan, the el
must Le hekd o have luen invairPuneier ine
Fourth Amondment, there heing an reasoa-
able suspicion to belicve that each student
scarched possessed contraband o evilencs
of a crime. )

The Court is not uamindful of the dileme
ma which confroats schan! officials in &
situation suck a8 this Hluwever. s view of
the relatively slight danger of the conduct
involved (as oppoted tn sri poRsessin, for
example), the exient of the search, and the
age of the studmts involved, ths Court
eannot in gomd comscicace 83y that the
search underiaken was reasenaule,  As wab
appropriately nntest by the Now York Count
of Appeuls in & upammous ojiman.

although the neressits or s
public schaol sparch may he great.r than
one foe outside the sehond, the psyeac. -
cal damegne that wayld b rizked on scnue

Live children by random scurch nzuifie

cicntly justified hy the n‘cermtim is not

tobersite.

Damages
I is well setticdd that school of-
ficials possesy & qualificd grod failh immu-
aity with respact to acls performed within

the course of shalr dutics.  Woorl v. Strick-

isad, 420 U.S 308, 95 SCt. 992, & L.Ed.2d
214 (1978




The ossdares of Uil ennaemis

were defined w Ve o cantanee Tath
abjective and subjttive elemenia, Chat i
1o say, immunity exista il U ofhaial ucts i

(aith and oot in igeurance oF dhafe.

of selilod indisputable principics of -
law. Woo v. Nirckland, supes wt K- .
SCL 952 Az was matwi Ly the Court in
Woed,

We think tiore must e 8 degree of wn-
munity if the work of the sehunls is Lo g0
forward; and, Bowover wonlel, the im-
munity must be such that outdic sehonl
of ficials umlvratand that actien taken in
grod-faith fuliiliment of their responsibil-
itws 8ad withia the bounds of rcason
under oll the circumatanced will not be
punished and (hat Lhoy necd ot excreise
their discration with undue timadity.

L - [ ] L * .
Therelore, in he spocific context of
school discipline, we hold that a schond
doard memier is pat immune frum diatalic
ty for damages under § 10KTf he [ -
oF reasonahly shoukd have knawn that the
action hs took within Nia splere af offi-
cial respansilility would vinlste the con-
stitutional rights of the student affectoed,
o if he took the aetion with the maliciaus
intention lo cause & deprivation af ennsti-
Lutional mghts or other isjury to the atu-
dent That 1 net lo may that schnal
boxnd members ane “charged with pre-
dicting the future course of eanstitutonal
ii'.- ) A
compehsatory award will he appropriate
only of the schonl baand member s act-
od with ¥hch an nnpermussible melivalion
or willi such disregand of the student’s
clearly cstablished constitutional mshis
that his sction cannut reasonahly be char-
scieritad as being n good faith.

it in chear that the defendants are
entitled L0 8 summary jusigment on the
issue of minnvtary shmages untler e test
in Wod.  The plaintiffs hase faubsl ta Ak
gy in their Complaint that the artwns
were not takes 8 ooad fanth.  Morcover,
he {3t ihat the law is markedly unsetticd
on 1be ixsue of student acarches in schools 1
aptly illustrated by e diversity of resulls
and theores contained in the cascy eited
earlier im this opinsn.  Therelore, the des
fendanie Are immunu [rom Liatality for
compeanatory and pumine damuges snsing
aut of the acts complamed of.

o9




RSO N NN T RSE T,

Appendix D . ol

v 90
, L2



PN g, N T A R
Wi T > A IR Dol RN 1

B R e R St AN S
B ~ S

-8t - .

* Hypothetical (ases

Sally was editor of the “Student Voice," the school paper at Central
High. She wrote a strong editorial one day, criticizing the School
Board and school administrators for their “reactionary educational
palicies,” their "unwillingness to support exciting, relevant courses"
and a speaker series on “victimless crimes like drugs, gambling and
prostitution.” The faculty advisor asked Sally to “tone down" her
criticism, but she insisted on publishing it as it was. The principal
then insisted that the article not be printed for it would cause an

- uproar and “hurt the public image and support for the schools.”

What should Sally do? What are her rights?

Word got around that the punch at the school dance was “spiked” by
Dave and some of his friends. Dave had been a discipline problem in
several classes that year. The vice-principal had a talk with several
students who claimed that Dave did the "spiking.” Then he had a long
talk with Dave, who denied it all and wanted to cross-examine his ac-
cusers or have his lawyer there. The vice-principal said that he has
heard enough and will suspend Dave for 5 days. Dave claims that his
right to due process was violated. Was it? (Suppose the school
expelled him?g

The principal of Emcrson High is warned ~ . wjor gang fight is
about to take place. In a surprise raic, ..e v.ce-principal and

two policemen search through all the boys' lockers, looking for weap-
ons. They also do a "pat down body search" of suspected leaders.

The search produces no weapons but turns up some marijuana cigarettes
and some illegal pills. The principal wants to suspend the students
and have them face criminal charges. The students claim that their
constitutional rights were violated. Who is right?

LR
Y
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 GLOSSARY

appeal - the bringing of a case to a ﬁigher court for a rehearing.

appellate court - a court which hears appeals from lower .court

arrest - the step in a criminal proceeding where a suspect is taken into
physical custody by authorized persons.

burden of proof - the responsibility for producing enough evidence to
prove the facts in a lawsuit.

civil law - one of the two broad fields of law, invelving legal disputes
between private individuals.

constitution - a society's broadest, most fundamental principles of law.
In the United States, federal and state constitut1ons-§re put into written

criminal jaw - one of the two broad fields;of law, involving-legal action
“taken by the state against a person accus~d of committing a crime or
an offense against society.

cross-examination - questioning of a witness who has testified for the
other side in & court case.

damages - money paid to a person who has been injured by the actions of
another person,

defendant - the party in a civil lawsuit against whom legal action is brought;
also the accused in a criminal case.

dissenting opinion - a separate statement by one or more appeals judges
disagreeing with the ruling of the court's majority.

due process of law - a person's constitutional guarantee that all the proper
steps will be followed for a fair hearing in a legal proceeding.

evidence - any of the various types of information that a court allows a
lawyer to introduce in crder to help prove facts in a legal proceeding.
Such types include documents, records, physical objects, and the state-
ments of a party and his witnesses. :

judge - the-presiding officer in a court whose job it is to administer the
Jaw and make sure a fair trial is conducted.

jurisdiction - the right to exercise authority in a given matter, such as
the right of a court to hear and give judgment on a kind of legal action.

1ibel - a false written statement-~published with {11 wiil--that damages a
person's character, reputation, or ability to make a Tiving.

plaintiff - the party who begins a Jawsuit against another (the defendant}

precedent - a former court decision used as a guide or model in deciding
simflar cases.

92
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probable cause - reasonable grounds for belief that a persen~shouid»bé'.
arrested or searched. - S

rggsonabie - fair, proper, moderate, suitable under the circumstances.
slander - false speech harmful to another person's reputation,

statute - a law enacted by the legislative branch of gﬁverhment.?
testimony - an oral statement of evidence given by a witness under oath;

unconstitutional - that whiﬁh violates the Constitution and, therefore, is
not legal.

93
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ISSUES AND COURT COMMENTS FOR DISCUSSION

(;) - For teachers to use with advanced students--
in the classroom and/or in homewg;k assignments.

1. In the Tinker case, some of the students jntentionally disobeyed the
school policy against wearing armbands. This could lead to a discussion

of a number of difficult and sensitive issues such as:

what should you do if you think a school rule is unfair or un-
constitutional?

If you honestly think a rule is wrong, are you justified in
breaking it?

Does it make any difference if you break it secretly or
openly? If you are willing to accept the punishment or if

you try to avoid being punished?

This, of course, raises the issue of civil disobedience and might provide

an opportunity to consider some of the writings of Thoreau, Ghandi} or

Martin Luther King on this question.

2. In the Shanley case, Judge Goldberg made the following observations.
"One of the great concerns of our time is that our young people,
disi§1usioned by our political process, are disengaging from political
participation. It is most important that young people become con-
vinced that our Constitution is a living reality, not parchment pre-

served under glass.”

What do you think Justice Goldberg means by this quotation?
Do you think students are "disiiiusioned by our political pro-
cess? How do you think students can be convinced that our

Constitution is a "living ‘reality?"”

.

Jo
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~"Perhaps it would be well if those entrusted to administer‘thé teaching
i of American history and government to our students began their efforts
Qy practicing ihe document on which that history and government are

L 4
based."

S

What do you think Justice Goldberg is referring ta2

If you were a social studies teacher, how would you "practice” ’
. | _

~-~

the Constitution?

i)

.
-

3. | In the§§i§gg§_case, Judge Kaufman suggested that the Board of Education
formulate policy not only within the 1171§s of the law, "but also with a
sensitivity to some of the teaching reflected in relevant constitutional
doctrine.” The judge also wrote: ‘

"The greater the generosity of the Board in fostering--not merely
tolerating--students' free exercise of their constitutional rights,
the less 1ikely it will be that local officials will find their rulings

subjected to unwieldy constitutional litigation.” '
N

4

1) 1If you were on the Stamford Board of Education, how would you

rewrite the policy for distribution of student publications:

a) "with a sensitivity to some of the teaching” reflected
in the Constitutién ?
5) with greater generosity in fostering freé exercise
of students' constitutional rights?
2} Judge Kaufman seems to see a difference between a policy "with-
in the limits of the law," and cne reflecting the teaching of
“constitutional doctrine.” But if the Board policy is "within

fhe limits of the law,' won't it have to be sensitive tg "rele-

¥

: : L1l
vant constitutional doctrine? (
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4. In Goss, Justice White wrote: "We stop short of construing the Due Pro-
cess Clause to require, country-wide, that hearings in connection with
short suspensions must afford the student the apportunity'to secure
counsel, to confrort and cross-examine wit?qsses to verify his version
of the incident. . . Fyrther formalizing the suspension”process . . .
may not only make it too costly as a reghlar disciplinary tool but also

destroy its effectiveness as part of the teaching process."

L]

What did the Court mean whén it said that "further formalizing
the suspension process" might "make it too costly?”

Do you agree that suspensions are or éan be effectiver"as

part of the teaching process?”

- Do you think that allowing students to "confront and cross-

examine witnesses" make suspensions too costly or destroy their ,

teaching effectiveness?

H

«

4

5. In Bellnier, Judge Munson wrote: "On balance the facts of this case mitigate

against the validity of the search in issue, It is‘entirely possible that

!
!

there was reascnable suspicion, and even probably cause, based upon the
facts, to believe that someone in the classroom has possession of the
stolen money. There were no facts, however, which allowed the officials to
particularize with respect to which students might p;ssess the money, some-

thing which has time and again . . . been found tc be necessary to a reason-

able search.”

7
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If there was p;obany cauge to believe that someone in the
class had the stolen money, why wasn't the search reasonable?
Why do courts require information about perticular students?
Doesn't this lessen Fhe chance that guilty students will be

" caught? If so, is this just? o

Judge Munson also wrote: "The Court is not unmindful of the dilemma

which confronts school officials in a situation such as this."

What dilemma do you think the judge was referring to?

How would you' deal with it if you were a school official?

J8
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Studeni Resources

1. Jantzen, Steven. The Presidency, Congress, and the Supreme Court. New
' York: Scholastic Magazines, Inc., 1977. '

25 Kelman, Maurice. The Supreme Court, Xerox Education Publications, 1973.

3. Newman, Jason, et. al. Street Law: A Course In Practical Law. St.
Paul, Minnesota, West Publishing Company, 1977. ' X

4. Pearson, Craig (ed.) Liberty Under Law. American Education Publica-
tions, 1963.

5. Ratcliff, Robert H. (ed.) Great Cases of the Supreme Court. Boston:
Houghton Mifflin Company, 1975.

]
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Teacher Resources
fo g

1. Cuban, Larry (ed.) Youth As a Minority: An Anatomy of Student R{ghts.
National Council for the Social Studies, 1972. -

2. Ladd, Edward T. Student Rights and Discipline. Natidha] Association
of Elementary School Principals, 1675. N
o . V\\\\
3. Levine, Alan. The Rights of Students, Avon Press, 1976. AN

N,
.,

4. Lewis, Anthony. The Supreme Court and How It Norks.' Random Houség\
1966. A well written account of the case of Clarence Gideon, a

prisoner struggling to have his conviction overturned because he ™.

was too poor to hire a lawyer.

5. Schimmel. David and Fischer, Louis. The Civil Rights of Students,
Harper & Row, Publisher, 1975.

6. Guidelines for Student Rights and Responsibilities, New York State
Regents, State Department of Education, Washington Avenue, Albany,
New York 12234. Free.

7. "You Have a Right," a condensation of The Rights of Students and Youth,
free from the Youth Advocacy Project, 77+ Wect Main Street,
nochester, New York »14611.  In English and Spanish.

8. Teaéhers‘ Guide, Great Cases of the Supreme court, Boston: Houghton
Mifflin Company, 1975. This guide his an excellent section on
audio-visual aids, including titles, annotations and addresses.

9. Vetter, Donald. Student Rights and Responsibilities: A Decision-
Making Curriculum Guide. Maryland Law-Related Education Program,
%arro§1 County Public Schools, Westminster, Maryland, 21157,
1978).
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Pre-Test Answers | Unit Test Answers
1. D 1. b
2. D 2. ¢
3. A 3. d
4. D 4. ¢
5. D g. . d
6. D 6. d
7. D 7. d
8. A 8. ¢
9. D ‘_ 9. d
10, A 0. s
1n. D | 1. b
12, D 12. &
13. D 13. d
9. D 4. d
15. A 15. ¢
16. D 15. d
17. D 17. ¢
8. D 18. d
19. A 19. d
20. A 20. a
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