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WELCOME SPEECH
"BAKKE AND BEYOND" SEMINAR

SEPTEMBER 13, 1978
PRESENTED BY STATE SEN. PATRICIA SAIKI

CHAIRMAN, WESTERN INTERSTATE COMMISSION FOR HIGHER EDUCATION

WELCOME TO EACH OF YOU ON BEHALF OF THE ASPEN INSTITUTE

FORHUNANISTIC. STUDIES, THE CALIFORNIA POSTSECONDARY EDUCATION

COMMISSION, THE EDUCATION COMMISSION OF THE STATES, AND THE

WESTERN INTERSTATE iOMMISSION FOR HIGHER EDUCATION. THIS

SEMINAR, THE FIRST-OF SIX TO BE HELD THROUGHOUT THE COUNTRY THIS

FALL, HAS BEEN MADE POSSIBLE THROUGH A FORD FOUNDATION GRANT.

A SPECIAL THANKS TO YOU, PAT CALLAN, AND TO THE CALIFORNIA

POSTSECONDARY EDUCATION COMMISSION FOR INVITING ALL OF US FROM

THROUGHOUT THE WEST TO CONVENE IN THE STATE WHICH EXPERIENCED

THE BAKKE CASE FIRST HAND.

YOU KNOW IT IS VERY UNUSUAL FOR NATIONAL, REGIONAL, AND

STATE COMMISSIONS TO JOIN HANDS WITH A NATIONAL INSTITUTE TO

CO-SPONSOR A SEMTNAR FOR D2CISION MAKERS FROM THROUGHOUT THE

WESTERN UNITED STATES. THAT'S QUITE A TEAM EFFORT. SUCH

TEAMWORK OCCURS ONLY FOR HIGHLY SIGNIFICANT TOPICS. THE

SUPREME COURT'S RULING IN THE BAKKE CASE_IG SUCH A TOPIC.

IT IS SIGNIFICANT BECAUSE IT COULD ULTIMATELY TOUCH EVERY

PERSON ASPIRING TO ENTER A COLLEGE, UNIVERSITY, OR PROFESSIONAL

SCHOOL. IT /S CRUCIAL THAT WE WHO HELP SHAPE EDUCXION TODAY

UNDERSTAND THIS DECISION AND ITS IMPLICATIONS AS WE CREATIVELY

STRUGGLE WITH'THE ISSUE OF EQUITY IN ACCESS:
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I THINK WE ARE FORTUNATE AS WE FACE THE MANY QUESTIONS

ARISING OUT OF THE BAKKE DECISION, THAT WE HAVE THE WEIGHT

OF THE PEOPLE OF THE UNITED STATES AND THEIR GOVERNMENT ON

THE SIDE OF .HELPING MINORITY GROUPS. CONTRARY TO WHAT SOME

MAY BELIEVE THE POLICY OF AIDING MINORITIES IS NOT SOME WHIM

OF LEGISLATORS, BUREACRATS OR THE COURTS. RATHER IT IS A

COMMITMENT OF THE PEOPLE OF THE UNITED STATES THROUGH THEIR

GOVERNMENT.

MANY HIGHER EDUCATION ADMINISTRATORS CONSIDER THE BAKKE

pEcIsION TO BE A COLOSSAL ENIGMA. BUT WHAT WOULD HAVE

HAPPENED HAD THERE BEEN NO,COURT DECISION-ON THIS ISSUE? PUBLIC

CONFIDENCE IN AFFIRMATIVE ACTION, THAT EFFORT BORN IN THE '60s

TO PROVIDE GREATER ACCESS IN EDUCATION TO MINORITIES, HAD

ALREADY BEGUN TO ERODE. AFFIRMATIVE ACTION PROGRAMS WERE

BEING RIDICULED IN SOME CIRCLES APPLICANTS TO SOME COLLEGES

AND PROFESSIONAL SCHOOLS FELT THEY HAD BETTER CHANCES FOR'

ACCEPTANCE IF THEY WERE FEMALE AND HAD SPANISH SURNAMES. AND

MANY WHITE AMERICANS, PARTICULARLY MEN, gAID THAT AFFIRMATIVE

ACTION, CONCEIVED TO COMBAT DISCRIMINATION, HAD EVOLVED INTO

A CREATURE THAT DISCRIMINATED AGAINST THEM.,

ALSO, AFFIRMATIVE ACTION UNWITTINGLY STEREOTYPED ETHNIC

MINORITIES AS "LESS QUALIFIED" THAN OTHER STUDENTS, WHICH JUST

ISN'T TRUE. YET' BECAUSE MINORITIES WERE ENROLLED ACCORDING TO

DIFFERENT STAT3DARDS, THEY WERE PIGEONHOLED AS "INFERIOR".

N\I AFFIRMATIVE ACTION PROGRAMS HAD NOT BEEN ABLE TO AVOID THIS, AND



IF PREFERENTIAL ADMISSIONS PROGRAMS HAD CONTINUED TO STIGMATIZE

THOSE OF PARTICULAR RACES OR COLORS AS BEING LESS QUALIFIED,

THEN PHYSICIANS, LAWYERS, AND OTHER PROFESSIONALS WHO ARE

MINORITIES COULD BE LESS RESPECTED OR TRUSTED.

SO, ALTHOUGH MINORITIES WERE Er-JOYING GREATER EDUCATIONAL

OPPORTUNITIES THAN EVER BEFORE BECAUSE 'or AFFIRMATIVE ACTION,

PUBLIC SUPPORT OF THE P,OGRAM WAS DIMINISHING. IF AFFIRMATIVE
,

ACZION CONTINUED TO OPERATE AS IT HAD, THE PUBLIC MAY HAVE

REACTED TO ITS NEGATIVE EFFECTS BY DEALING IT A.QUICK, BRUTAL,

EMBARRASSING DEXTH.

IN THIS CLIMATE THE SUPREME COURT HANDED DOWN THE BAKKE

DECISION. 'THE JUDGES COULD HAVE DECLARED THE CONCEPT OF

AFFIRMATIVE ACTION DISCRIMINATORY. THAT WOULD HAVE MADE IT

MORE DIFFICULT.THAN IT WAS A DECADE AGO TO PROVIDE EQUAL

EDUCATIONAL OPPORTUNITIES, BECAUSE THE ZONCEPT OF AFFIRMATIVE

ACTION WOULD HAVE BEEN SO TARNISHED THAT THE PUBLIC MAY HAVE

BEEN UNWILLING TO TRY 'AGAIN TO EQUALIZE EDUCATIONAL OPPORTUNITY

AMONG ALL PEOPLE. THE BAKKE DECILZN KEPT US FROM SUCH A

RETREAT;

OR,THE SUPREME COURT COULD HAVE DECLARED THE SPECIAL

ADMISSIONS PROGRAM OF THE UNIVERSITY OF CALIFORNIA AT DAVIS

CONSTITUTIONAL AND DISMISSED ALLAN BAKKE'S ATTEMPT TO

BECOME A PHYSICIAN. THIS WOULD HAVE LIT A FUSE AMONG

INDEED
AMERICANS WHO BELIEVE THAT ALLAN BAKKE WAS/TflE OBJECT OF

DISCRIMINATION.



INSTEAD, THE COPRT UPHELD THE CONCEPT OF AFFIRRATIVE

ACTION, BUT DECLARED THAT THE SETTING OF QUOTAS IN ADMISSIONS

PROGRAMS DOES NOT DETERMINE EQUAL OPPORTUNITY. RACIAL QUOTAS

ALONE CANNOT.BE USED TO DETERMINE ADMISSIONS, THE COURT

STATED. BUT RACE CAN BE ONE OF A VARIETY OF FACTORS CONSIDERED.

THE COURT LAUDED DIVERSITY IN A STUDENT BODY AND APPROVED THE

USE OF ETHNIC DIVERSITY AS ONE FACTOR.

WHERE DOES THAT LEAVE US TODAY? U.S. NEWS & WORLD REPORT

ESTIMATES THAT 150 UNDERGRADUATE, GRADUATE, AND PROFESSIONAL

SCHOOL ADMISSIONS PROGRAMS PROVIDE A FIXED NT1MBER OF SLOTS

FOR MEMBERS OF RACIAL MINORITY GROUPS. SUCH PROGRAMS MUST

NOW BE ABOLISHED. AND ON HUNDREDS OF OTHER U.S. CAMPUSES,

OFFICIALS MUST REVIEW THEIR POLICIES TO SEE WHETHER INFORMAL

"SET-ASIDE" POLICIES, ADMISSIONS GOALS, AND "IWO-TRACK"

SYSTEMS MEASURE UP TO THE COURT'S GUIDELINES.

SOME PEOPLE PREDICT THAT SCHOOLS WILL BE OVERLY CAUTIOUS

IN ADMITTING MINORITIES UNTIL THEY ARE CONFIDENT THAT THEIR

ADMISeIONS POLICIES ARE WITHIN THE GUIDELINES OF THE BAKKE

CASE. "BETTER TO BE CAUTIOUS THAN TO FIGHT IN d'OURT," THEY

SAY. THIS COULD HAVE A REVERSE AFFIRMATIVE ACTION EFFECT,

KEEPING.QUALIFIED MINORITIES OUT OF SCHOOL. WE CANNOT ALLOW

THIS Ta HAPIEN. OTHER EDUCATORS PREDICT THAT BAKKE COULD

BE THE BEGINNING OF THE END OF AFFIRMATIVE ACTION, SINCE THE

COURT GAVE ADMINISTRATORS ONLY VAGUE GUIDELINE TO FOLLOW.
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STILL OTHERS FORESEE THE BAKKE DECISION HERALDING AN,

ERA OF EVEN GREATER AFFIRMATIVE ACTION/EQUAL OPPORTUNITY

GROWTH FOR ALL SEGMENTS OF SOCIETY, NOT JUST FOR RACIAL

MINORITIES. TH/S IS POSSIBLE, AND THIS IS WHAT I BELIEVE.

AND THIS IS WHERE YOU, THE.HIGHER EDUCATION DECISION MAKERS

IN 'YOUR STATES, CAN BREAK NEW GROUND.

NORMAN DORSEN, BOARD CHAIRMAN OF THE AMERICAN CIVIL

LIBERTIES UNION, HAS ASTUTELY PREDICTED, "...IT IS THE SCHOoL

ADMISSIONS OFFICERS AND THE ADMINISTRATORS WHO WILL BE CRUCIAL

IN DETERMINING WHAT THE IMPACT OF THE BAKKE DECISION IS."

HE COULDN'T BE MORE CORRECT.

IP, WE ARE TO AVOID FURTHER FEDERAL INTERVENTION ArD

PRESERVE THE.MANAGEMENT OF'HIGHER EDUCATION AT THE LOCAL AND

STATE LEVELS WHERE I FEEL IT TRULY BELONGS, THEN IT WILL BE

LEFT TO US TO DETERMINE A DESIGN THROUGH WHICH WE CAN FULFILL

OUR COMMITMENT TO AFFIRMATIVE ACTION WITHOUT VIOLATING THE

GUIDELINES ESTABLISHED BY THE COURT.

AT THIS SEMINAR TODAY WE ARE NOT TALKING ABOUT 'MERELY

GUARDING THE LIFE OF ADMISSIONS PROGRAMS. WE ARE TALKING

ABOUT GUARDING EDUCATIONAL OPPORTUNITIES FOR PEOPLE. THAT

IS WHY WE ARE HERE. THAT IS OUR CHALLENGE THAT IS OUR

RESPONSIBILITY. IT'S A TOUGH CHALLENGE AND IT WILL DEMAND

MUCH IN STUDY, KNOWLEDGE, WISDOM, FLEXIBILITY AND COMPASSION

FOR ALL SIDES INVOLVED.

MAY WE BE PRODUCTIVE, AND MAY OUR ACTIONS TOMORROW MEET

THE NEEDS OF ALL SEGMENTS OF SOCIETY.
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THE EDUCATIONAL IMPACT OF AFFIRMATIVE ACTION ON COLLEGES AN,D UNIVESITIES

FOR THOSE WHO MARCH TO THE TUNE OF AFFIRMATIVE ACTION, THE .

SUPREME COURT HAS REAFFIRMED THE PARADE ROUTE BY PERMITTING RACE AS A

CRITERIA FOR ADMISSIONS._ FOR THOSE WHO WISH TT.DRAG THEIR FEET, EXCUSES

ARE ALSO.PROVIDED. (PARENTHETICALLY, IN THE LONG RUN THE COMMENTS OF

JUDGE POWELL ON SEX AS DIFFERENTIATED FROM QUESTIONS OF RACE NAY BE THE

LEAST DISCUSSED BUT THE MOST LASTING RESULT OF THE Bala DECISION.)

TO DATE, REPRESLNTATIVES OF THE HIGHER EDUCATION COMMUNITY HAVE

CHOSEN TO INTERPRET THE BAIGT DECISION AS ALLOWING A REAFFIRMATION OF

THE AMERICAN COMMITMENT TO EXPANDED EDUCATIONAL OPPORTUNITY FOR MINORITY

CITIZENS.

/ACK PELTASON, PRESIDLNT OF THE AMERICAN COUNCIL ON EDUCATION, WAS

QUOTED RECENTLY AS SAYING, "WE (OF AMERICAN HIGHER EDUCATION) HAVE VERY

FEW PROGRAMS AT THE ADMISSIONS LEVEL THAT WON'T ME-ET TUE CONSTITUTIONAL
N4-

1

STANDARDS,LAID DOWN BY THE COUR1t FIVE-TO-FOUR DECISION."

Net.,r,c Notes, Association of Governing Boards of Universities and Colleges,

Volikme 9, amber 7, July 1978



A GROUP OF ADMISSIONS DIRECTORS WROTE FOR THE COLLEGE ENTRANCE EXAMINATION-

BOARD A1REVIEW OF THE BA= DECISION FOR EACH" TYPE OF HiGHER EDUCATION

INSTITUTION. AFTER DISCUSSINZ4MNY OPEN ADMISSIONS SCHOOLS, THEY WENT

ON TO SAY ABOUT THE MORE SELECTIVE INSTITUTIOS: "BECAUSE OF THE NEED

TO REFUSE ADMISSION TO SOME ACADEMICALLY QUALIFIED STUDENTS IN ORDER TO

ACCOMMODATE MAE MINORITIES WITH LOWER QUALIFICATIONS, INSTITUTIONS

EMPLOYING COMPETITIVL ADMISSIONS PRACTICES ARE PART Y VULNERABLE

-

TO COURT ACTION AND MAY EXPECT LEGAL CHALLENGES TO THEIR ADMISSIONS

PRACTIQES. HOWEVER, IT SEEMS LIKELY THAT INSTITUTIONS 12ITH WELL-CONCEIVED PLANS FOR

INCREASING TEE DIVERSITY OF THEIR STUDENT POPULATiON, FOR EXAMPLE, A GOAL

OF A RACIAL COMPOSITION THAT RESEMBLES THE RACIAL COMPOSITION OF THE

GEOGRAPHICAL AREA GENERALLY SERVED BY THE INSTITUTION, WILL FIND SUPPORT

IN THE COURT'S DECISION ON BAKKE. .INSTITUTIONS,,THEREFORE, MUST ARTICULATE

THEIR GOALS IN TERMS OF THE DEGREE AND NATURE OF DIVERSITY THEY HOPE TO

ACHLEVE."*

*Implications of the Bakke decision for Undergraduate AdmisSions Policies
and Practices by Stan Berry, Director of Admissions, Washington State
UniversityEugerie Caruthers, Director of Admissions and Records, Meharry
Medical College; Edwin 11;s Cooper, Dean of Adaissions and Records, Texas A &
University; Stirling L. Huntley, Director of Admissions and Associate Dean
of Graduate Studies California Institute of Technology; Cliff Sjogren,
Director of Admissions, University of Michigan; Leo J. Sweeney, Director
of Admissions and Registrar, University of Missouri - Kansas City;
Lee Wilcox, Associate Director of Academic Services, University of Wisconsin -
Madison. July 7, 1978
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I AGREE WITH PRESIDENT PELTASON THAT17HE BATE CASE REQUIRES/IITTLE

CHANGE IN

THERE MUST

ADMISSIONS PRACTICE, ANtp I AGREE,15ITH ?HESE A61ISSIONS EXPERTS TiRT

'`k 104

BE GREATER CARE IN THE ARTICULATION OF ADMISSIONS OBJECTIVES.

IN SUMMARY, HOW INSTITUTIONS CHOOSE TO ACT ON THE BAX.KE DECISION IS

WHAT COUNTS.
4

,

LET ME TRY TO OUTLINE sanE COMMONLY HELD ADM SO-

it

WILL UNDERSTAND WHY I AM PLEASED wE,Is VIEWEDAS.A JUSTIFIABtE

CRITERION B'Y TEE COURT AND WHY I BELIEVE iT IS URGENT FOR COLLEGES TO

MAINTAIN EFFECTIVE AFFIRMATIVE ACTIO: ApMISS ONS. PROGRAHS.

ADMISSIONS POLICIES AT THE EREtRADUATE LEVEL ARE SET 1) BY THE

MISSION OF TEE COLLEGE 2) WITH AN INTEREST IN' THE SURVIVAL or THE

'INSTITUTION, AND 3) BY THE EDUCATIONAL IMPACT BROUCHT ABOUT BY A GIVEN

ADISSIONS POLICY.

AMERICA HAS _PROUD OF THE DIVERSITi OF MISSIONS OF ITS INSTITU-

TIONS OF HIGHER LLENING. SOME INSTITUTIONS STATE TEAT THEIR MISSION IS

4

AS SPECIFIC AS THE TRAINING OF MISSIONARIES OR ACCOUNTANTS. OTE4RS ARE

SO AMBITIOUS AS TO ASSERT THEIR DEDICATION TO THE EDUCATION OFTHE

INTELLECTUALLY.CURIOUS OR TO EDUCATIONAL OPPORTUNITY TO.ASSIST SOCIAL

MOtILITY.



THE MOMENT EDUCATIONAL INSTITUTIONS CHOOSE SUCH DIVERGENT GOAL ,

THE ADMISSIONS CRITERIA MUST INCLUDE UNQUANTIFIME VALVE JUDGMENTS ABOUT

PROSPECTIVE STUDENTS. TO DATE WITEN THE MISSION OF AN INSTITUTIM RESTRICTED ,

FUTURE OPPORTUNITIES FOR SOME SEGMENT OF YOUTH BECAUSE OF RACE, TIM COURTS

AND TUE PUDLIC HAVE RAISED QUESTIONS, -1

WITH THIS.EXCEPTION OF RACIAL BARRIERS THE COURTS HAVE BACKED THE

RIGHT OF INSTITUTIONS TO MAKE VALUE JUDGMENTS OF THE SORT THAT PERMIT

. CONTINUED DIVERSITY IN ADMISSIOii STANDARDS AS THESE STANDARDS CORRESPOND

TO DIVERSITY OF EDUCATIONAL MISSION.

IN A MUCH MORE SENSITIVE AND DIFFICULT AhEA ARE THOSE ADMISSIONS

Are
I.

POLICIES THAT ARE PERCEIVED AS ASSISTING IN THE PERPETUATION OF AV

INSTITUTION THROUGH DEVICES AIMED AT MAINTAINING ALUMNAE LOYALTY WHETHER

BY ADMITTING ALUMNAE CHILDREN OR SUPPORTING THE FOOTBALL TEAM. ALL OF

HIGHER EDUCATION MANAGEUNT IS SENSITIVE TO SUCH ISSUES BECAUSE SURVIVAL

IS DEPENDENT UPON GOODWILL.

FINALLY AND lkicetsa. IMPORTANTLY, AS IT RELATES TO THEHBAME CASE,

TH8RE IS AN

,

NCREASING RECbGNITION BY ADMISSIONS OFFICERS OF iHE

.
IMPACT OF ONE'S ATUDENT PEERS ON THE EDUCATION PROCEE:S ITSi:LF. THIS IS NOT A

1 2
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NEW IDEA. USING A SIMPLIFIED VERSION OF.VELLESLEY HISTORY AS AN EXAMPLE,

WELLESLEY FROM THE BEGINNING RAS SOUGHT DIVERSITY BY THE INCLUSION OF

STUDENTS FROM DIFFERENT FAMILY INCOME LEVELS. HENRY FOWLE DURANT,

THE FOUNDER OF WELLESLEY COLLEGE IN 1375, EXPECTED HIS INSTITUTION

TO EDUCATE TEACHERS FdA THE FRONTIER k.ND TO TRAIN MISSIONARIES. HE WAS

SENSITIVE TO THE NEED TO ESTABLISH TnE APPROPRIATE COLLEGE MILIEU TO

PRODUCE WOMEN DEDICATED TO SUCH CONCERNS. HE THFREEORE SET ABOUT THE

TASK OF ESTABLISHING SUBSTANTIAL SCHOLARSHIP FUNDS AND REMEDIAL COURSES

TO GET THOSE WITH LIMITED ACADMIC TRAINING UP TO COLLEGE LEVEL.

THE EDUCATIONAL ADVANTAGE OF A BROAD GEOGRAPHIC DISTRIHTION OF

STUDENTS,AND THE' DESIRABILITY OF THE INCLUSION OF FOREIGN STUDENTS

WIiMLN A PREDOMINANTLy, AMERICAN STUDENT POPULATION ARE COMMONLY HELD

Jr

AIVISSIONS OBJECIEUS ACCLAIMED FOR EDUCATIONAL ADVANTAGE.

MORE RECENTLY, PROFESSOR NEWCOMB OF THE UNIVERSITY OF MICHIGAN

4

AND OTHERS HAVE BEEN TRYING TO MEASURE THE IMPACT OF EDUCATI&AL INSTITUTIONS

ON STUDENTS' VALUES.. IN PE COURSE OF THEIR STUDIES, THEY FIND THAT THE

MOST GI CANT IMPACT ,ON VALUES RESULTS FROM THE INTERCHANGE BETWEEN

STUDENTS NCIT IN THE FORMAL CLASSROOM SETTING. ONE CONCLUDES, THEREFORE,

THAT THE CnARACTERISTICS OF THE STUDENT BODY AXE CRITICAL IN THE

1 3
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'LEARNING PROCESS THAT TAKES PLACE IN AN INSTITUTION.

TELEVISION, MICRATION--A NUMBER OF FACTORS ARE CNBININC TO MAKE

THE AMERICAN WHITE COMMUNITY INCREASINGLY HOMOGENEOUS, THUS GIVING

LESS SIGNIFICANCE TO GEOGRAPHIC DISPERSION AS A CRITERION FOR BRINGING

DIVERSITY OF VALUES AND EXPERIENCES INTO THE AMERICAN STUDENT BODY.

YET FOR AMERICA THE TASK OF CREATING A SOCIETY THAT CAN ACCOMMODATE

AND BUILD ON THE STRENGTH OF ETHNIC DIVERSITY LOOMS EVER MORE DIPORTANT.

UNLESS WE BUILD TOWARD RACIAL PEACE, WE INVITE CATASTROPHE. WE

NEED CRENtIVE, UNDERSTANDING WHITE AND MINORITY LEADERS. THE NEED FOR

RACIAL UNDERSTANDING AT HOME IS EVIDENT. IN THE INTERNATIONAL ARENA,

WHERE WHITES ARE THE MINORITY, THE ELIMINATION OF AMERICAN RACISM IS EQUAL1Y

URGENT.

ONE CANNOT TRAIN,THE LEADERS NEEDED FOR THE FUTURE OR GROPE TOWARD

ANSWERS TO RACIAL COWUNICATIONS IN ALL WHITE EDUCATIONAL COMMUNITIES.

EDUCATIONAL COMMUNITIES CAN PRODUCE FUTURE LEADERS ONLY IF WE PROVIDE AN

ARENA FOR THE.UNDERSTANDING OF DIFFERENT CULTURES AND VALUES--ONLY IF

WE PROVIDE AN ENVIRONMENT THAT SMASHES STEREOTYPES'. EDUCATIONAL AND SOCIAL

ISSUES OF RACE ARE EFFECTIVELY DEALT WITH AS A CONSCIOUS AND UNCONSCIOUS PART

OF THE COLLEGIATE EDUCATIONAL AGENDA ONLY IF THERE IS REPRESENTATION

14
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WITHIN THE STUDENT BODY OF THOSE FROM ETHNICALLY DIVERSE BACKGROUNDS,

NOT JUST THE STUDENT RUDY BUT THE CURRICULUM, THE FACULTY, THE SUPPOR1

STAFF--ALL MUST REFLECT THE URGENCY WITH WHICH THE EDUCATIONAL COMUNITY

RESPONDS TO THE AMERICAN DILENLMA.<':'

SO FAR MY FOCUS HAS BEEN ON UNDERGRADUATE GENERAL EDUCATION PROGRAMS.

THESE SAME POINTS ARE EQUALLY APPROPRIATE FOR THE PROFESSIONAL AND GRADUATE

SCHOOLS. I WOULD, HOWEVER, CHOOSE TO AMEND MY STATEMENT SLIGHTLY FOR THESE

PARTICULAR EDUCATIONAL SETTINGS.

IN THE FIRST PLACE,-THE MISSION OF THESE SPECIALIZED SCHOOLS ARE

OBVIOUSLY APT TO BE MORE SPECIFIC, REQUIRE MORE SOPHISTICATED'EQUIPMENT

FOR TRAINING, AND BE MORE DIRECTLY INFLUENCED BY THE MARKET.CONDITIONS

FOR A GIVEN OCCUPATION. PUT ANOTHER AY, THE LIBERAL ARTS COLLEGE HAS

FEWER CONSTRAINTS ON NUMBERS THAN THE PLUMBERS APPRENTICESHIP PROGRAM

OR THE MEDICAL SCHOOL.

SECOND, THE NEED TO INCLUDE MINORITY GROUP MEMBERS MAY BE MORE

URGENT IN ONE FIELD THAN ANOTHER BECAUSE OF THE.NATURE OF THE TIUTNING

PROVIDED.

LET

MINORITY

ME ILLUSTRATE WHAT I MEAN BY EXAMPLES. IT IS ESSEN1IAL THAT

GROUP MEMBERS 'E ACCESS TO TIE HIGH SKILLED, WELL PAID JOBS

;3-



OF,PLUMB1NG. THE INCLUSION OF BLACKS AS PLUMBERS IS A STEP TOWARD A MORE

EQUITABLE SOUNDER DEMOCRATIC SOeIETY AND THE ACQUAINTANCE WITH BLACKS

AS PROFESSIONAL EQUALS MAY ASSIST A WHITE TO ELIMINATE STEREOTYPED THINKINC.

BUT PIPES KNOW NO COLOR. CULTURAL VARIATION INFLUENCES LITTLE THE

TREATMENT FOR CLOGGED SINKS.

MEDICINE, SOCIAL WORK, PUBLIC HEALTH, EDUCATIONTHE "PEOPLE

CARING" CULTURALLY SENSITIVE PROFESSIONS MUST, IN MY JUDGMENT, BE

PARTICULARLY SENSITIVE TO TUE MIX OF THEIR STUDENT BODY.

IN "PEOPLE CARING" OCCUPATIONS, ONE MUST BE AFLE TO LISTEN AND HEAR THE

PERSON NEEDING ASSISTANCE. RESPECT, KNOWLEDGE OF LIFE STYLES, AND THE

ABILITY TO SEE EACH PERSON AS AN INDIVIDUAL WITHOUT STEREOTYPE ARE FIRST

INGREDIENTS 10 HEARING, AND THEREFORE ASSISTANCE. WaKING CLOSELY WITH

MINORITY GROUP MEMBERS DURING TUE TRAINING PROCESS MAY BE THE MOST

EFFECTIVE VEHICLE FOR ASSISTING OTHERS TO HEAR.

TO UNDERSCORE THIS POINT, LET ME BE AUTOBIOGRAPHICAL FOR A MOMENT.

IN THE MID-60'S I FOUND MYSELF INV&VED IN A NUMBER OF WAYS WITH HEALTH

CARE DELIVERY. AN OFTEN REPEATED THINE OF THOSE DELIVERING THE SERVICES

WAS TEAT PATIENTS DIDN'T FOLLOW ORDERS OR cOMUNITIES DIDN'T UNDERSTAND.

1 6



THE RECIPIENTS OF THE CARE ON THE OTHER HAND COMPLAINED THAT DIRECT,IVES

WERE GIVEN WITHOUT RTOWLEDGE CR UNDERSTANDING OF LIFE STYLES, AVAILABLE

FOODS AND RESOURCES, OR OTHER INGREDIENTS CRITICAL TO SUCCESS-2UL CARE.

TO A GREAT EXTENT, THESE MISUNDERSTANDINGS RESULTED FROM QUESTIONS

NEVER ASKED, ANSWERS NOT FULLY UNDERSTOOD OR HEARP, AND A MANNER THAT

INTIMIDATED. THE EDUCATIONAL ENVIRONMENT FOR THESE SPECIALISTS HAD

OFFERED FEW OPPORTUNITIES FOR EXPERIENCE THAT WOULD SENSITIZE THE FUTURE

PROFESSIONALS TO SUCH UNDERSTANDENG.

IN ONE CASE 1,EERE I FOUND MYSELF ON THE VISITING COMITITE FOR A

SCHOOL OF PUBLIC HEALTH, A COMITTEE OF US CONCERNED WITH THIS SEVERE

COMMUNICATIONS PROBLEM CONCLUDED THAT FOR THE SELF-EDUCATION PROCESS

OF PUBLIC HEALTH PROFESSIONALS WE WOULD RECM10END THE HAND TAILORING OF
1

INCOMING CLASSES IN THE SCHOOL OF PUBLIC HEALTH TO INCLUDE RACIAL AND

ETHNIC MINORITIES, WOMEN WHO WERE RETURNING TO SCHOOL AFTER

RAISING A. FAMILY, BRIGHT FRESHLY TRAINED YOUTH, ANIS PiOPLE WHO HAD

BEEN LI OTHER AREAS OF MEDICAL CARE. AS YOU CAN SEE,

SUCH A MEDICAL ADMISSIONS POLICY WOULD PROVIDE PROFESSIONALS MORE APT TO
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SERVICE MINORITY GROUPS, BUT OUR REC=IENDIVI'ION s ON THE BELIFF THA

SUCH AN ADMISSIONS POLICY ALSO WOULD IMPROVE TI-L. EDUCAlIONAL PROCESS IlSELF

FOR ALL INVOLVED. THE COFFEE BREAK WOULD PROVIDE OPPORTUNITY FOR INSIGHTS

AND GET PEOPLE BEYOND STEREOTYPIC THINKING. THE FULL PARTICIPATION OF

MINORITY MEMBERS WOULD HAVE THE AFFECT OF CHANGING THE CURRICULUM.

IN SIMARY, WHETHER ONE SPBAKS OF GRADUATE AND PROFESSIONAL OR UNDER-

GRADUATE EDUCATION, I SEE AFFIRMJV1 It ACTION PRINCIPLES AS INEXORABLY

INTERTWINED WITH THE EDUCATION PROCESS ITSELF.

THE BAKKE COURT DECISION l'ERMITS US TO GET ABOUT THE BUSINESS OF

EFFECTIVE EDUCATION FOR A DEMOCRATIC SOCIETY.

Barbara W. Newell
September 13, 1978
San Diego, California
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FROM DISCRIMINATION TO AFFIRMATIVE ACTION

by Asvo Van Alstyne
Professor of Law and

Vice President-Executive Assistant

University of Utah

The Bakke decision, for persons of reflective disposition,

is circumscribed by subtle ironies. The issue is not new. Th

1848, when Harvard College proposed to admit one Negro studerZ

President Edward Everett reportedly responded to a storm of pro-

tests by saying that "if this boy passes the [entrance] examina-

tions, he will be admitted; and if the white students choose to

withdraw, all of the income of the college will be devoted to his

education."

Four decades ago, the thrust of the relevant litigation over

professional educational admission standards concerned the validity

of institutional policies to exclude under the excuse of ",separate
;

but equal facilities," qualified students, from all-uhite law schools

and graduate programs, because they were black. Today, the issue

is reversed: may qualified applicants be admitted to graduate and

professional education because they are black (or Chicano or Asian

or Native American)?

To put the point of Bakke this way, I submit, illustrates how

far we, as a society have come -- albeit with all deliberate

speed and frustratingly dispardte results -- during that period

of time. Few persons, however, would be so rash as to suggest

that -e uneven and halting progress of rtIlp past several decades

-has overcome the preceding centuries of deliberate oppression and

calculated indifference to the rights of minorities in our society.
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A more visible degree of public sensitivity to racial problems

has been developing, however, emanating in part from moral impera-

tives but perhaps more importantly from demonstrative activism and

political initiatives by minority communities throughout the

nation. That sensitivity has been manifested in semlnal court

decisions that have reinvigorated basic human values implicit in

constitutional language. It has brought forth epochal legislation,

after a century of Congressional indifference, in the Civil Rights

Act of 1964, the Voting Rights Act of 1965, the Fair Housing Act

of 1968, and the Equal Employment Opportunity Act of 1972. And

it has focussed the attention of public officials and educators

upon the pragmatic, as.well as thedtetical, issues of remedies.

In the context of the concerns of the present conference, the

remedial debate all too easily degenerated into a-semantic

squabble revolving about fine-spun distinctions relating to the

meaning of such terms as "quotas," "goals," "reverse discrimina-

: tion," "suspect classification criteria," "affirmative action

programs," and "preferential admissions" programs for "disadvantaged"

students. The Supreme Court's decision in Bipe, despite its

many shortcomings, has at least cut through much of the rhetoric

to establiiiTihree cardinal points of dep4rture for future progress

toward racial justice:

(1) The reservation of a fixed number of seats in the

entering class for designated minority candidates to

NNNN programs which are federally supported violates Title-VI

the Civil Rights Act of 1964.

a 21
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(2) The use of race and ethnicity as nondecisive factors

to be considered in flexible" admissions program, which

also takes many oth. circumstances into account, is valid

as a means for producing diversity among the students in

an educational program that is federally supported.

(3) Race and etnnicity may be used as decisive factors in

the admissions process, without violation of the Elval Pro-

tection Clause, if responsible legislative, administrative,

or judicial bodies have determined that this approach

is necessary to remedy specific prior discriminatory prac-

tices of the institution.

Be nd these three points, the legal effect of Baklce is

clouded. But it is worthy of special note that not one justice

disagreed with Justice Powell's point that race and ethnic origin

may, at least under some circumstanceS and for some purposes,

be taken into account in the admissions procaSs. On the other

hand, it is equally true that not one justice agreed with Ju tice

Powell's views that, on the record before the court, the only

asserted objective which would permit such consideration of race

was the "student body diversity" objective. Four justices, you

will recall, refused to discuss the point, believing it to bg

irrelevant; four others expressed the view that the Constitution

permitted a far more expansive use of racial elements than Justrce

Powell was prepared.to allow.

John F. Kennedy spoke to the nation .as President 'of the Utlitod

States, on June 11, 1963, the evening following the showdown at



the entrance to the University of Alabama when Governor Wallace

stepped aside and permitted two blacks to enter that institution

pursuant to a court order. In his address, the President appealed
0

for national support for a comprehensive Civil Rights Act --

leaslation that ultimately was enacted ehe following year as

a memorial to his assassination in Dallas. He said, in part:

. . . not every child has an.equal talent or an

equal ability or an equal motivation, but they should

have the equal right to develop their talent and .

their ability and their motivation twiake something

of themselves. We have a right to expect that the

Negro community will be responsible, will uphold the

law, but they have the riiht to expect that the law

will be fair; that the Constitutvion.will be colorblind,

as Juztice Harlan said at the turn of the century.

Onp of the major lessons of Bakke, however, is that the
A

Constitution need not be colorblind, and that ;ate' and ethnic
-

'.origin are facts'of life that cannot and need not be disregarded

in the pursuit of social .justice. Affirmative action, properly

understgod not to consist of fixed numerical quotas or ratios

but as a vigorous effort to recruit and admit students who are

found to be qualified upon assessment of their personal character-

istics and experiences, including racial and ethnic background,

has been given clear judicial approval. In this sense, Bakke'

represents, I submit, an opportunity and a challenge to the

higher educational community.
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To say this is not to overlook or minimize the difficulties

presented by 1iakke. There are many relevant legal and constitu-

tional issues still dangling, inextricably intertwined into a

Gordian knot which only future litigation, or possibly legislation,

can cut through. Let me review a few of these points:

(1) The proper interpretation of Title VI is still unresolved

by Bakke. It is not c.lear.whether the decision, based

on Title VI, applie§ to educational programs that receive

no direct federal support, merely because other programs

within xhe same institution do receive such'support, or

federal financial a4ds are available to students in

attendance chere. This issue, which may be of critical

importance in assessing the impact of Bakke, is one on

which re#sonable persons could differ. .Analogous questions

have arisen under Title IX of the Education Amendments cf

1972, which bars sex discriminaticn in federally funded

programs. The answers are not yet ,clear. But if Title VI.

is accorded a narrow application, the underlying consti-

tutional issue will have to 14 faced by public institutions,

while priyate colleges and universities will apparently

be'free &c, initiate racial quota admissions policies in

cánnection with programs that are not federally funded.

The Court also left unresolved the issue whether there

is a private right of action available undem: Title VI.

(2) Affirmative action admission pro3rams of many differirw

types may well be valid under Bakke. Indeed, one of
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the major principles that merges from the several opLnions

of the justices is that the informed discretion of

academic officers in assessing the relative qualifications

of students will be accorded sUbstantial deference by

the courts, even thoughthose judgments may be subjective

and may weight the various factors considered in a

differential manner. In effect, Bakke seems to suggkst

a judicial tolerance for more discretion and less

' rigidity in the admissions process, thus paving the

way for imaginative and more flexible approaches short

of stPlict racial quotas.

If an institution wishes to adopt a racially senzitive

idmissi4ans program, it m4t be .prepared to articu1at6

the precise manner im which the structure and criteria used

serve the stated objectives of the program. Jpstice Powell

rejected three of the objectives advanced for the Davis

special admisgion program -- namely (n) .increasiug the

proportion of minorities in the medical profession;

(b) offsetting the effects of societal discrimination

against designated minorities; and (c) increasing the

- number of physicians practicing in underserved communities.

He accepted only the educational diversity objective as

a permissible one., His opinion, however, is not that

of the Court, and other-objectives, if properly supported

by perFuasive evidence, might well carry the day in other

eases, especially if they are supported 1); findinss of

2 5
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fact and need made by duly constituted legislative or

adminiStrative agencies.

(4) Bakke appears to suggest thar the greatest opportunity

foi vigorous affirmative actipn programs lies in iegis-

ft)

14ive hands. The Brennan voup of four on the Court.

c,learly supported the propriety of quota-type plans

adopted by responsible educators-and designed to redress

past'discricaination, either institutiimal or societal.

..Juitice Powell refus'ed to go this far, but hetAxplicitly

recognized that even quota-type admission programs might

be permissible if they amer,d from properly structured .

adm4pistrative, legislative,or ju7dicial findings of

past discrimination. ,Suchsfindings may ell have

eyidentiarisupport in man cases7hlasticePowel1's t.on-

cern, it seems, is related notv much to the absence cif

supporting proof (a,fter all, societal iscrimination

generally provides the milieu fo legal discrimination);

rather it relates to the need, in his view, to assare,

focussedtconsideration of the issues by a broadly repre.-
4

sentative body, a structured approach that il1 assure

that the interesti of majority group members are not

oVerlooked in the zeal to redress injuries to victimized

.min6rity perions. As Jusiice P6well noted, "isolated

sesments ot_d4r Vast governmental structure-are not
.14

com'petent to make thse decisions, at least in the absence

of legis1,Ative mandate,and legisl,atively determined

criteria."
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(5) Bakke provides a broad spectrum of possible institutional

responses to the plight of the minority applicant to
4.

'graduate and professional programs. At one extreme, a

policy of indifference seems legally permisslble; affirma-

tive action in higher education -- as distinguished from

nondiscrimination -- is not a legal obligation. At the

other extreme, racial quotas, buttressed by statufbry

authorizations, broadly structured fact-finding processes,

and clearly articulated findings supported by adequately

marshalled evidence, appear capable of surviving judicial

review. The intermediate ground is occup5ed by racially

sensitive, flexible, muiti-factored, affirAative actidn

programs voluntarily developed and pursued, which

emphasize the ilersonal rather than the group characteristics

of applicants. In deterriming the point on this spectrum

at which particular institutiona7 policies should 4e

located, academicians should be blindful that inaotio.n is

likely to invit'e legislative reaction. The Congress which

enacted Title VI could equally well mandate rigorous

racially sensitive admissions programs which, in view of

Bakke, would qualify for judicial authentication.

One other issue of major consequence, which underlies all

of the other issues in Bakke , relates to our tendency 'in edt.cation

to rely upon quantitative measures of qualities which, so far

as we know, may'actually be. unquantifiable. Several studies,

for example. appear to document the fact that thc MCAT test,used'

2 7



widely in medical school admissions practices, has little relevance

to successful performance tn the curriculum or in medical p adtice.

Justice Douglas' dissent in the De Fdnis case marshalled evidence

that suggests a measure of cultural bias associated, with the Law'

School Admission Test. We desperately need, I suggest, better

data on testing and evaluating academic qualifications and for

.assessing other important human qualities relevant to professional

education and practice, such as creativity, motivation, integrity,

perseverance, and compassion. Until such data are available, we

must accept the challenge/of Bakke: a good faith subjective

valuation of the total person of each candidate, without giving

.controlling significance either in a Rositive or negative directiOn

to race or ethnicity, is regarded as a proper, reliable, and

presumptively accurate description of acceptable affirmative

action admission procedures.

Bakke has cleared the air a bit. The legal guidelines, while

not fully defined, are less murky. The real challenge is what

we wIll do, as educational feaders, in moving forward to advance

the educational needs of those to whom equal opportunity has been

denied in the past. As Justice Marshall's opinion in Bakke reminds

us, ". . meaningful equality remains a distant dream for the

Negro. . In light of the-sorry history of discrimination

and its devg..stating impact on the lives of Negroes [and, I may

add, of other minorities as well], bringing the Negro into the

mainstream of American life should be a state interest of the

highest order. To fail to do so is to ensure that Amcrica will
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forever remain a dliyided society."
I.

4

George Bonham, editor of Chatige magazine, recently summarized

the challenge of Bakke in these words:

"What we must ultimately get to in this country; even

if it takes Pnother generation, ii an open and honest

exercise in the pursuit of both equal opportunities and

the full expectation of equal performance and accomplish-

,tent's. nmse twin yardsticks will ultimately measure

the attendant risks and tranquillities of a society that

has finally grown up, that practices what it preaches

in its much cherished public documents. It is only

simple justice, and if Bakke helps carry us even a step

toward that end, it will have been worth all the hopes,

realized or lost, that have been raised for it."
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. BAKKE AND BEYOND

The Decisicn and Its Backgmund

Robert B. McKay*

When the Education Commission of the States and the Justice Program

of the Aspen Institute inquired in April of this ear into the potential impact

on higher education of the various possible decisions the Supreme Court might

reach-in the Bakke .case I suggeited that this is "the case with everything, or

at least something for everrone."

That was two months before the decision. Now that we have tkad time to

'reflect on the decision itself, I reassert that opinion even more strongly... On

Tune 28. 1978, the world was treated to a judgment wit:: two major holdings,

several minor conclusions, and six separate opinions. (Only Chief Justice Burger

and Tustices Rehnquist and Stewart chose not to add to the confusions having

silently joined in the supremely technical position advanced by Mr. Tustice

Stevens.)

The "somethini; for everyone" aspect was not diminished by the fact

that all participants in the proceeding could claim something of a victory.

*Director, Program on Tustice, Society and the Individual of the Aspen Institute
for Humanistic Studies.



Allan Bakke was certainly a winner. He got the only thing he ever asked

for - airt order admitting him to the University of California Medical School

at Davis, where presumably he sits in class right now. But many of his

principal supporters may have been less pleased with the other hag of the
S.

holding that race and ethnicity can be taken into account in higher education ,

admissions, which I believe to be the major outcome of the case.

Although I am already ahead of my story, which deserves an orderly

recounting of facts, issues and holdings, I hope you will allow me .to 'delay

a bit longer that proper unfolding while I report some.of my own biases to help

you judge the account which follows.

You should understand my own deep commitment to affirmative action

in higher education. As a law school dean between the mid-1960s and the mid-
a.

1970s I vigorously encouraged efforts to recruit and admit minority students to

a law school which had gone almost all white in the course of our rather strict

adherence to admission standards that were useful - in a period then and now

of 10 to 15 applicants for every place - because based on so-called objective

factors such as grade point average (GPA) and Law School Admission, Test scores

(LSAT) . Moreover, I was the first chairman Of the Association of American Law

Schools %ALM Committee on Minorities . So, when Bakke came along it was

natural that t should be one of the signers of the brief of the AALS.

By the spring of 1978 I had persuaded myself that the Davis program was

not only valid - however far to one end of the spectrum - but that the Supreme

Court inight well uphold it. As a matter of fact,. I was not far off base, since

32



four agreed with that view, while four held the Davis Program invalid only

on*statutory grounds without passing on the constitutional question. Only

Mr. Tustice Powell concluded that the-Davis proiram was priconstittadonal._

3.

Against that background you may be surprised to hear that I consider the

. Supreme Court decision In alga to be a Considerable victory, although not all

academics agree. ?or example, during a panel on Bakkg at t:he American Bar

Association meeting in New York City in August a fellow panelist was Dean

Louis Pollak of the University of Pennsylvania Law School, who was a major

contributor to the brief in support of Davis on behalf of four universiiies,

Harvard, Pennsylvania', Stanford and Yale. By the daie of the panel in early

August he had been confirmed as a United States District Court fudge for

the Eastern District of Pennsylvania. Although he was not to be sworn in

until September, Dean/ludge ?ollak took advantage of his soon-to45e-assumed

judicial mantle to convict me of optimism because of my analysis Of the

decision. Since I have found nothing in the statute books about the penalty

for optimism, I have written judge Pollak to ask about applicable procedures.

Perhaps he will sentence me to write 1000 times on the blackboard' my reasons

for optimism. It is in that spirit that I offer my views on }Zakke.

My other experience, arising out of the same panel, Came in a letter

from a member of the audience, another academic. After friendly acknowledgment

of my presumed commitment to affirmative action, he chided me for having gone

over to the enemy. The reference was to my remark during the panel disdussion

that the decision knocking out the Davis program made it possible for those of
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us who supported affirmative action generally and the Davis program specifically

to join forces with those who opposed the Davis program but supported.affirMative

action by other means. I believe my well meaning,critic was wrong, and my

principal purpose today will be to try to persuade you that it inow possible to

forge a broad-based cooperatiye effort in,hehalf of recruitment and admission'

of minority applicants to institutions of higher education. I hope that does not

sound too Panglossian far izur taste. While it may not be the kat of all

possible worlds, I think it can be made to work very well.

The. Facts . And so at last I come to my assigned task. Who was Allan

Bakke, and what momentous constitutional issues were triggered by the decision

to reject his application to the Davis Medical School?

Allan Bakke received a degree in mechanical engineering from the

University of Minnesota in 1962. After graduate study there and service in

the United States Marine Corps, he completed a master's degree in -mechanical

engineering at Stanford University in 1970. By 1972 he had completed the

prerequisites for medical school.

In 1972 Allan Bakke applied for admission to two medical schools and

was rejected by both. In 1973 he applied to, and was rejected by, 11 medical

schools. In 1974 Davis turned down his second application to that school

despite the fact that his premedical school grade point average and his Medical

College Admission Test (MCAT) scores were higher than most or all the 16

minority applicants who ware acaepted.



6.

The Davis Program for medical school admissions operatid,on two levels.

In a class of 100 the general adrnissioni. program made decisions for 84 places,

based on a Complex formula of GPA, MCAT, interviews and even some,preferences

based on geography or other special factors. Although race and ethnic back-

ground were.not taken into consideration, ,several minority students were

admitted in 1974 as part of the general admissions program.

The Task Force Program, separately administered, was ostensibly a

program to select 16 "disadvantaged" applicants. In practice; the places

wore almost invariably awarded to applicants of a minority race or specified

ethnic background.

When Allan Bakke was denied admission to Davis in 1974, he .sued in.the

California state courts, alleging vtdation of the equal protection clause of the

-14th amendment to the United States Constitution, a similar provision in the

oCalifornia Constitution and Title V1 of the Civil Rights Act of 1964, .which bars

discrimination on grounds of race color or national origin in federally assisted pro-
grams.

The-trial court upheld Bakkels claim on all the grounds he had urged,

but conditioned his admission on proof that he would have been admitted if

there had been no Task Force Program. The Supreme Court of California also

held the Davis program invalid as a violation of the United States Constitution,

but without raferencata the state cqnstitution or federal statute. Significantly,

it shifted the burden of proof on the admissions decision from Bakke to the

univeriity, ordering his admission unless the university could establish that

ha would not have been admitted if there had been no Task Force Pr9gram.



When the university conceded that it could not meet that challenge,

the California Supreme Court ordered Allan Bakke admitted. That order was

stayed by the Supreme Court-of the United States 'when it agreed to viview

the case in a brief order in February 1977. After the case had been argued

sin October 1977, the Court apted for additional brias on the applicability of

Title VI of the Civil Rights Act to the case.

Meanwhile, the case has attracted the highest level of interest of any

Supreme Court case in recent years. More than SO briefs amici curiae were

filed by early Tune 1977. Additional briefs were filed when the United States

subsequently entered the case in qualified support of the univeriity. The

United States brief Argued that it is permissible for a university to adopt a

"minority-sensitive" program, but that the record in this' case was not sufficient

to establish whether the Davis program met the recoMmended test or-transgressed

therpermissible. ccordingly, the brief asked the Court to remand'the case to

the California courts for further fact-findiag.

The Decision. When justice Lewis Powell announced the judgment of

the court in Bakke, it is almost accurate to say that he spoke as ai majority

for he alone held the prevailing view on ioth principal issues:

AM. Race and background may be considered along with other

' factors in higher education adinissions decisions. In this he was joined by

Tustices Brennan, White, Marshail and Blackmun (in an opinion by Tustice

Brennan), reversing the California Supreme Court on the point.
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Second. Allan Bakke must be admitted to the medical school of the

University of California (Davis) because the procedures pursuant to which he

was duni40 admisision are invalid. In this, justicat Powell vas joine4.-by

Chili rustic* Burger and Tustices Stewart, Rehnquist and Stevens (in an opinion

by rustics Stevens). On this eoint the judgment of the California Supreme Court

was affirmed. In the oral presentation from the bench, justice Powell, who was

fully aware of the ambiguities of the situation, said: "I willnoW try to explain

how we divided,on this issue. It may not be self-evident."

Because the Supreme Court of the United States affirmed in part and

reversed in part the juagrnent of the California Supreme Court, the not uncommon
7

initial reaction was to describe the judgment as "Solomonic" or "a historic

compromise."

Careful review of the opinions of Tustice Powell and the five ethers who

concurrwd and dissented or wrote separate opinions suggests that the final

result is not a compromise judcment; t4e educational baby is not threatened by

a Solomonic sword. The central message was indeed an approval of affirmative

action. The Daiiis program was rejected, npt becaude race and ethnicity were

taken into account in making admissions decisions, but bedause of the two-track

character of the program, Sixteen seats in the entering class of 100 mere reserved

for blacks, :;:.hicanos, Orientals and Native Americans; no others were eligible

to compote for those places.

The Powell pros. was cool and the language was measured, particularly
0

when compared with the opinion for the Brennar.i group, or with,the even stronger



language of Mr. rustics Marshall and of Mr. rustice Blackmun. Mr. rustice

Brennan,''ior example,' said:

Govenunent must take race into account wish it acts not to
. demean or insult any racial group, but to remedy ditadZiantages

cast on minorities by past racial prejudice, at least when
appmpriate findings have been made by judicial, leglslatie,.
or administrative bodies with corpetence to..act in this area.

Mr. rustics Marshall, reviewing the history of racism in the United States,

recalled that

during most of the past 200 years, the Constitution as interpreted
by this Co= did not prohibit the most ingenious and pervasive
forms of discrimination against the Negro. Now, .when a state
acts to remedy the effects of that legacy of discrimination, I
cannot believe chat this same Constitution stands as a barrier.

The Marshall opinion, for all its passion, is oddly incomplete. There is no

reference to aivr racial or ethnic group except blacks. Probably he meant to

include others in his sweeping condemnation of racism. But the emphasis on

slavery and specific niistreatment of blacks does not quite fit.

. Probably the most eloquent, certainly the most widely quoted, is the

statement of Mr. rustice Blackmun.

In order to get beyond racism, we must first take account oi
race. There is no other way.. lind in order to treat (some persons
equally, we must first treat them differently. We cannot - We
dare not - let the Equal Protection Clause perpetrate racial
supremacy.

Rhetoric, however, does not always carry the day. It is necessary,

therefore to return to the cautious argument of Mr. rustics Powell as he Carefully

threaded his way between the two blocks of four, , who disagreed wiih each

other in crucial respects, but with eaCh of whom Powell was able somehow to

ci

0?



1

find common ground. His task was to find reasons to disapprove of the Davis

Progrtm without striking dowvi all race-sensitive admissions and thus by
4

implication all affirmative action programs.

The first step was to conclude that the use of race is a suspect

classification, which can be justified only by dhowlaq that the/ state's

purpose Nis both constitutionally permissible and substintial, and that

its use of the classification is 'necessary . . . to the accomplishment'

of its interest." Presumably, all members of the Court agree with that

proposition, but the Brennan group differ on the permissible purposes, and

the Stevens group do not reach the issue because of their narrow statutory

perspective.

Justice Powell noted that the University of California sNpported the

9.

'special admissions program on four bases: (1) "reducing the historfc deficit

of traditionally disfavored minorities in medical schoOls and the rneaical profes-
ish.,

lion"; (2) countering the effects of societal-discrimination; .(3) increasing

the number of physicians who will practice in communities curreretly underserved:

and (4) obtaining the educational benefits that flow from an ethnically diverse

stident body.

The first throe he rejeCted as insufficient to justify a minority-sensitive

admissions program because to prefer "members of any one group for no reason

other than race or ethnic origin is discrimination. for its own sake. " Thus , he

rested the entire justification for minority-sensitive admissicns on ihe-educational

benefits to be achieved from an ethnically diverse stud:ant body. As rack

8 f)
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Gretnberg, Director-Counsel of the NAACP Legal Defense and Educational Fund

sardonicallY notes, "the Powell opinion justifies consideration of race in

admissions to benefit the Luger, white community '(!) althoy.gh,
v-

it also benefits blacks."

The short of it seems to ba that rade and ethnic background may be taken

into account in university admissions decisions, along with other relevant factors ,

so long as the "program treats eiich applicant as an individual in the admissions

process With favorable citatibn of the present programs at Harvard and Princeton,

which do just, that, Tustice Powell demonstrates that he has no intention of

shutting down, 'or even reducing, current good faith effort" to bring increased

numbers of minority group members into higher education.

-Two kinds of diversity are involved in minority-sensitive admissions

prograina. CWe can now reject those odious phrases "reverse discriEination",

and "reverse bias.") One is the educational diversity to which rustics Powell

refers in the above-quoted passages . A proper education objective fs served

.by a diverse student body. As noted in the description of the Harvard College

Admissions Program (quoted in the appendix to the Fowail opinion):

The effectiveness of our students' educational exparience hat;
seemed to the Committee to 4341 affected as importantly by a wide
variety of interests, talents , backgrounds and career goals as
it.is by a fine faculty and our libraries , laboratories and housing
arrangements.

Accordingly,, again, quoting:

Contemporary conditions in the United States mean that if Harvard
College is to continue to offer a first-rate education to its students,

4 0



minority representation in the'undergraduate body cannot be ignored
by the Cotnmittee on Admissions.

a

At the same time the Committee is aware that if Harvard College
is to prOvide a truly heterogeneous environment that reflects the
rich diversity of the United Stites, it cannot be provided without
some attention to lumbers .

The second kind of diversity promoted by increased minority represents-

tit= applies particularly to the graduate and professional schools, which can

bettor fee/a the public interest by training individuals from a wide variety of

backgrounds, necessarily including racial and ethnic minorities . The Brennan

group recognize the necessity.of taking into account past societal discrimination

in order to accomplish this result. Powell dOes not seem to agree, and the

Stevens group is silent on this, as on most issues.
da

In any event, it is inconceivable that professional schools would
_-

willingly return to the time only tenor fifteen years ago when they were

nearly all white (and nearly all male). If that disastrous reversion can be

avoided only by Viking race into account in the admissions decision, it behooves

graduatb and professional schools to take the necessary steps to do, so.

That indeed has been the response of the higher education community,

and that is what the Bakke case is principally about. Specifically,, the case

involved the admissions program at Davis, but fundamentally It was about

minority-sensitive policies in higher education. Willa many of us 1defended

the Davis program in order to protect the more general principle which it was

intended to serve, many of those same supporters are Willing to abandon that
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program, which was by no means representative of special admissions programs

because located instead at the extreme end of the spectrum.

Because the Davis program was so uptypical, many members crthe higher

education community were distressed that it should serve as the test case. The'

feat was that the broad princip.le might b. Nopardized .filen measured against

an atypical systein. In rt zt it may even have been useful to look at the

problem from that almost distorted perspective. It became almost easy to rejeCt

the most extreme attempt to ri ht the balance of past wrongs while preserving

the principle of good faith efforts to accomplish the same result by less drastic

means.

Significantly, few schools have adopted admissions programs comparable

to the one at avis. The mainstream of higher education should be able to continue

without interruption despite the damming (and damning) ,If.a small tribiatary.

The Bakke judgment and its 154 pages divided among six opinions will

be criticized, as it has.been already, for failing to provide crisp answers to all

the questions that were or might have been put. But ambiguity has its uses ;

The Supreme Court of the United States is not equipped to act as the'board of

trustees for every college and university in the country. In this spirit I wish

to suggest some of the strengths of the Judgment and to identify some of the

questions left for later resolution,

Bat. The most important proposition is that the Court has now resolved

the terrible doullts that have long overhung all race-conscious admissions pro-

grams. No longer need admissions officers.worry whether race may properly be

4 2
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considered. Every college and university, once it has re-examined its program

to ensure compliance with the Court's guidelines, will now be able openly to

state what it intends. Tustice Powell is surely right in sexing that t4e majority-

approved standard for application of rerce-conscious factors is not just a means

pf doing covertly what Davis !lid openly- There is a.difference between the

Dav.a. twotrack system and the single-track adMissions programs favorably

cited by Tustice Powell. Tustice Blackmun makes the same point. Although

he (and I) Would have found the Davis program valid, tie agrees that minorities

can prosper under the majority formulation. A program such is that at Harvard

"where rice or ethnic backgro" und is only one of the many factors , is a program

better formulated than Davis' two-track system."

Second. The judgment is likely to meet general approval, 3.-r.ot in-

considerable virtue where the subject is as emotion-laden as this . -Nstice

Powell quietly noted the Court's sensitivity to this question in footnote 53 .

There are also strong policy reasons that correspond to the
constitutional distinction between petitioner's preference
program and one that assures a measure of competition
among ail applicants. [The Davis] program will be viewed
as inherently unfair by the public generally as well as Ey
applicants for admission to state universities .

Opponents of minority-sensitive programs can stress the fact that

Bakke is ordered admitted and that the Davis program, publicly identified

under the pejorative term of "reverse discrimination," has been invalidated.

Meanwhile, the universities and carefUl students 'of the opinions reoognize ,

not only that they can live with the result, but that they have achieved

essentially what they wanted.

4 "3
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In this connection it must be remembered that no member of the Court

stated that race and ethnic background could not be taken into account. Five

members of the Court specifically said that race is t relevant factor. w4ktstice

Stevens, writing for himself, Chief Tustice Burger and Tustices Stewart and

Rehnquist, concluded 'on t4e kalifs of a restrictive reading of the order of the

,California trial court, that the issue of a race-conscious admissions policy was

not before the Court.

It is therefore perfectly clear that the question whether race can
ever be used as a factor in an.admissions decision is not an
issue in this case, and that discussion of that issue is in-
appropriate.

Based on that narrow reading of the record, Justice Stevens concluded

that Bakke had been elxcluded from consideration for one aspect of the Davis

admissions program b4o!..2.!, r_if his race and therefore in violation of Title VI
4.

of the Civil Rights Act of 1964. Reading Title VI to hz.ye a different and possibly

More restrictive meaning than the equal protection clause of the fourteenth

amendment, he therefore made no judgment on the constitutional question or

even on the question whether a Minority-sensitive admissions program different

than the one at Davis would be valid.

The bottom line is that no member of the Court has denied the permis-

sibility of taking race into account for some purposes . It seems to me unlikely

that any member of the Court will subsequently adopt the extreme position that

race and ethnicity can never be taken into account in the admissions process .
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Third,. If race may% be taken into account to some extent, the remaining

question is:. How much? The strength of the present decision is that it leaves

the preliminary shaping of answers to the education! community. If. thate are

individuals who wish to challenge programs that ,seek to comply with the Bakke

message, we can hope the Cowl will be fzno hurry to define rigidly the contours

of what is permitted and what is forbidden.

In disclining to prescribe admission standards for medical schvols and

thus by implication for other units of higher educatirn, the tiak-itaF wisely

invited the education eommunity to devissi "good faith" experimenti to.determine

what best meets the_needs of the education community and of the public interest

at large. The new opportunity is to focus on means rather than ends'. It may be

hoped that the period.of legal inquiry is largely past. The emphasis now should be

on the education community to recover' the almost-lost initiative in dtvising

ways to bring increased numbers of minority group members into the *programs

of the selective institutions .

Each institution is invi.ed to examine its own educational mission and

to determine the educational impact of bringing - or failing to faring minority

groups into full partnership in that undertaking. But recall that no izistitution

is required to do anything. The question now is whether institutions, of higher

education will indeed respond to the invitation - it is no more than that - to

ensure the incjusion of minorities in the mainstream of higher education.

4.3
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Important and difficult questions remain. It is the purpose of this

38 to aik how institutions of higher education should answer such

questions as these: a

In'reViewing existing progrtms and devising modifications, to

what textentcan numhars be taken into account? rustics Powell brushed aside

as a *semantic distinction" the asserted difference between quotas and goals .

But neither he nor any other member of the Colin denied that numerical objectives

may be permissible - even inevitable. The "approved" Harvard program recognized

that "the rich diversity of the United atates . . . cannot be provided without

some attention t4:4 numbers."

Second. What are permissible admissions criteria? If institutions of

higher education are to reduce reliance on grade point averages and test scoreS,

what'other factors may be taken into account, and to what extent? flistice

Powell, specifically recognizing that "race or ethnic background mai, be deemed

a 'plus' in a particular applicant s file ,"noted that other qualities could be

taken into acCount such as.

excePtional Personal talents unique work or service experience,
leadership potential, maturity, demonstrated compassion, a
history of overcoming disadvantage, ability to communicate *ith
the poor, or other qualifications deemed important.

It is I think, significant that he twice cited favorably the work of

Winton Manning, "The Pursuit of Fairness in AdmissLons to Higher Education, "

in Carnegie Council on Policy Studies in Hicher Education, Selective Admissions

in Tlicher Education (1977); In short, so-called "soft criteria" may'- and should -

ti
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CP

be taken into account. It is more difficult to base admissions decisions in

part on subjective data. Slit that is now the challenge and the opportunity.

Thirsi. What is the definition of a "minority applicant? Reptll, for

instance, that the "Negro" petitioner in Plessv v. FeEELE2..0 n (1896) was only
5.1

.one-sixth black.' Why black,/ not white?- How are we to classify those who

, bear Hispanic surnames only by the chance of marriage without linguistiC

heritage? For the time we may have to continue blunt determinations, lit,tt

the issue cannot be indefinitely postpaned.-

Fourth. Viniat is the impact on Bakke on financial aid and other special

support programs intended to aid minority students in achieving their educational

goals? The federal government has taken the lead in providing such benefits,

but substantial questions remain.

the encouraging aspect of the reaction to ,Bakke is that the higher

ed:acution community appears to be seeking ways to regain the initiative that

,was perhaps lost in recent years, to find the best ways to attract, admit and

graduate persons from those groups in our pluralistic society who are seriously

underrepresented in higher education today.

Important assistance is offered from diverse sources . The iix ;egional

seminars, of which this is one, offer an opportunity for the principal decision-

makers to talk out the issues . The American Council on Education and the

Association of American Law Schools have devAloped an excellent analysil .

The American Bar Assertien, as well as other professional organizations,

!lave urged renewed effort. Alternative models from present practice have

4 7
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been reviewed by 14,esrs. Alexander Astin, Bruges Fuller, and Kenneth C.

Green. The Ford Foundation, alonkwith other not-for-profit organizations,
404

has provided guidana and support.

The will is there; the way must be found. Wa are on the road to
.

raenewed discovazy that the Cohstitution need not be color blind and that

Justice need not'be blindfolded.
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SUgMARY OF REMARKS OF LUIS NOGALES
VICE CHAIRPERSON, CALIFORNIA POSTSECONDARY

EDUCATION COMISSION

1. The .significance of race in American li&and the use of race, within

leertain parameters in admissions decisions has been affirmed.

2. The legal questions are behind us. The majof issue f4ing colleges and

universities is designing procedures and institutional environments

that take into account the heed to redress the underrepres staLtion

of educationally disadvantaged ethnic groups in post-baccalaureate

educational programs and in the professions.

3. Returning to the status quo--because the Courts have upheld the admissions

procedures in effect at many institutions--is not sufficient. The status

quo is inadequate in terms of overcoming underrepresentation. We must

recapture dur sense of momentum and our sense of urgency:

4.- The same minority groups that-are underrepresented in graduate and

professional programs are the most ulterserved in critical human service

ireas, such is health care and legal a4ssistance. HeacIth care in our

inner-city and rurul communities, as measured by ratios of physicians

to population, is dramatically deficient and reflects the problem of

maldistribution of services. The'communities experiencing these

deficiencies have more illness, higher infant mortality, and less contact

with state and national averages. With respect to legal services, it has

been estimated that only IS% of the legal needs of the poor are being met

and that less than .S% of all lawyers work full-time with the nutioA poor.

S. The post-Bakke agenda:
,

First, we must recognize and take steps to counteract

--the negative psychological effects of the case and of the two
years affirmative action programs were in limbo while the case

was before the courts. Reaffirmations of commitment bY governors,
legislatures, state postsecondary education commissions and
colleges,and. universities are needed.



A --State postsecondary education.commissions should take responsibilitY,

for disseminating accurate information regarding the case.

-.-Legislatures and state commissions should make explicit statements

of the substantial state interest in overcoming underrepresentation

in educational programs and in achieving better distribution of

human services.

--Finally, while the establishment and implementation of admissions
criteria is a legal and professional responsibility of institutions

and departments, funding and, reviewing agencies at the state level

should require those responsible to do the following:

1. Demonstrate that admissions 'policies take into

account the human services needs of underserved
communities and that efforts are made to seek

out and to admit qualified students most likely

to address those needs in their professional

careers;

2. Demonstrate that specific admissions criteria

are sensitive to unmet human services needs,
and that such needs are considered when oppor-

tunity is allocated among qualified applicants;

and

3. Demonstrate that concern.; for the distribution

and effectiveness of human services are taken

into account.

6. These s Tstions are starting points for developing the post-Sake agenda.

C.
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DISCRIMATION TO AFFIRikrIVE ACTION

a

1 KIST AIVIT MAT *9'1 I READ THE TWATIvE PROGRAM FOR THIS

SEMINAR MY EYE WAS CAUGHT 5Y SOMETHING CALLED "BAKKE SLEDE SHOW!". BOT

READ rr QUICKLY,' AND WHAT REGISTERED IN MY MIND WAs: loAKKE SIDE

SHCW,"

PSYCHOLOGISTS TELL US THAT SINPLE MISTAKES ARE NEVER JUST

SIMPLE; Ilef REVEAL SOMETHINGHABOUTOUR AtTITUDES, AND IT WAS

PERFECTLY NATURAL FOR MEAD READ THAT LINE OF TYPE Ai "BAKKE SIDE

SNOW," BECAUSE THAT IS INDEED WHAT THE BAKKE CASE BECAME, AND

CONTINUES TO BE -- A CIRCUS SIDE SHQW DIVERTING US FROM THE REAL

ISSUES OFIC4 TO MAKE OUR SOCIETY MCRE JUST AND MORE MALI
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*-FRai THE BEZINND1161., THE BAKKE CASE WAS WADED WITH THE FREIGHT

OF SCA5E WORDS AND MISINFORMATION4 "REVERSE DISCRIMINATION" HAS BECOME

A COMMONLY ACCEPTED PHRASE', DESPITE THE FACT THAT 99 AND NINE.-TENTHS

PERCOT.OF.ALL DISCRIMINATMN IN AMERICA TODAY 'IS SY NO STRETCH OF

THE IMAGINATION, "REVERSEI"

a

::S9ME OF.THE iNSTORTIONS IN THE NBLIC PERCEPTION OF THE BAKKE

CASE A0i i:CEARLY THE I.ESPONSIBILITY OF THE MEDli; THE MEDiA PERSONALIZED

THE CA4OROM THE BEGINNINGFOCUSING ON BAKKE HIMSELF,'INSTEAD OF ON

THE I§SUES INIPLVEDI WEEKS BEFORg 171E. SUPREME COW'S DECISION WAS v

ANNOUNCED, FRED FRIENDLY WROTE AN OP ED PAGE ARTICLi FOR THE NEN YORK

TIMES SLWESTiNG THAT THECOURT GIVE ADVANCE NOTICE 1;HEN'COMPLEX CASE

`DECISIONS AkE TO BE HANDED DOWN, SO THAT THE -MEDIA COULD.BETTER PREPARE

-11-04EELVESs WiLL; THE DECISION DATE WAS A SUBJECT OF RUMOR FOR WiEMS

THE PRESS HAD PLENiY OF TtME.; AND THE RESULT WAS A CONTINUATION OF

SENSATIONALIZED STORIES AND MISLEADING HEADLINEi SUCH AS MAKKE WINS?'

42,

NONEOF THIS WOULD BE ESPECIALLY IMPORTANT, EXCEPT FOR STUDENTS

OF JOOLMALISMIF rr WERE NOT FOR THE FACT THAT THE MOST IMFOFTANT

EL@MENT IN THE bAKKKE,,CASE IS THE WAY PEOPLE PERCEIVE IT:( IT IS NOT

4; *-

WHAT THE COURT*ID THAT WILL AFFECT BLACK YOUNG PEOPLE TRYING TO

ENTER COLLEGE, BUT WHAT PEOPLE IMITHE COURT SAID1

5 4



'AND THAT, IN TURN/ HINGES ON WHAT 1.HEY WANT TO THINK, WE

OFTEN HEAR WHAT WE WANT TO HEM" WE OFTEN ERCEIVE THINGS IN WA'stS

WE WISH THEY WERE,

SO ALTHOUGH THE COURT SAID MAT RACE MAY BE A FACTOR IN

7\
THE ADMISSIONS PROCESS, MANY PEOPLE, WITH THOSE HEADLINES OF

°BAKKE WINS° STILL IN THEIR HEADS, MINK OMERWISEI

TEAT KIND OF PUBLIC CONFUSION IS.DANGEROUS, THE FACT

IS THAT THE COURT', IN EFFECT:,, UPHELD MOST, PERHAPS 90 PERCENT1

OF AFFIRMATIVE ACTION FROGRArkiS NOW IN EXISTENCE, AND EVEN THOSE

UNDER A SHADOW CAN EASILY BE BROUSHT TO CONFORMITY WITH THE

COURT'S READING OF THE CONSTITUTION,

THE REAL QUESTION IS WHETHER THEY WILL BEI THE REAL-

PROBLEM IN THE WAKE OF :1,,1 IS WHETHER CORPORATE AND EDUCATIONAL

OFFICLALS WILL AEIZE ON THE AMBIGUTTIES OF THE Baa DECISION TO

WEAKEN abk EVEN ABANDON THEIR AFFIRMATIVE ACTION COMMITMENTS,



IT WOULD BE NAIVE TO SUPPOSE THAT AFFIRMATIVE ACTION IS

AN ENTIRELY VOLUNTARY RESPONSE TO INCLUDE PEOPLE ONCE EXCLUDED.

QuirE THE CONTRARY! AFFIRMATIVE ACTION PROGRAMS HAVE COME ABOUT

ONLY BECA6SE'OF THE INSISTENT PRESSURES OF BLACK'PEOPLE AND THEIR

ALLIES, AND ONLY BECAUSE SUFFICIENT PRESSURE WAS BROUGHT TO ENACT

LAWS AND COMPLIANCE MECHANISMS MANDATING BLACK PARTICIPATION IN

AMERICAN INSTIUTIONAL LIFE.

No .ONE SHOULD DELUDE'HIMSELF INTO THINKING THOSE LAWS

WERE NOT NEcESSARY., FOR ALL THE TALK ABOUT "QU&AS," BLACK

.PEOPLE HAVE BEEN VICTIMIZED BY NEGATIVE QUOTAS THROUGHOUT OUR'

.HaSTORY. AND EVEN WHEN THE BARRIERS OF OUTRIGHT DISCRIMINATION

AGAINST BLACKS WERE LIFTED, THEY WERE OFTEN MERELY REPLACED BY

SUBTLE, SUPPOSEDLY NEUTRAL BARRIERS.

THAT HELPS EXPLAIN WHY WE HAVE ABSOLUTELY NO FAITH AT ALL

IN THE SO-CALLED MERIT SYSTEM. THE MERIT SYSTEM WAS INVOKED, TO

KEEP BLACKS OUT, ON THE BASIS OF TEST SCORES AND GRADE AVERAGES.

BUT THE COLLEGIATE MERIT SYSTEM ALWAYS SEEMED TO FIND ROOM FOR C

STUDENTS WHO OOULD CATCH A FOOTBALL OR HAVE THE GOOD SENSE TO BE

BORN INTO THE FAMILY-OF A WEALTHY ALUMNUS.; THE FEDERAL CIVIL:

SERVICE, SUPPOSEDLY A MODEL (IF "MERIT" INCLUDES PROVISIONS FOR

A DISCRIMINATORY LIFETIME VETERANS PREFERENCE, A CONGRESS

OBSESSED WITH ATTACKING AFFIRMATIVE ACTION FCR MINORITIES HAS

RECENTLY RENENED THE VETERANS PREFEENCE.

:i 6



BUT THE PLAIN FACT IS THAT EVEN A mERIT SYSTEM BASED

SOLELY ON TEST SCORES IS INADEQUATE AS A SELECTION MECHANISM,

TESTS HAVE NCI BEEN DEVISED THAT CAN ACCURATELY PREDICT FUTURE

SUCCESS. THEY ARE A MECHANIC:AL RESPONSE TO A PROBLEM THAT

BREEDS PROBLEMS OF ITS OWN.

OLR SOCIETY SIMPLY rOES NOT AFFORD ENOUGH OF ITS CITIZENS

OPPORTUNITIES TO GET A JOB CR AN EDUCATION, AND TESTS ARE THE PEANS.

BY WHICH rr EXCLUDES rrs SURPLUS PEOPLE -- MOST OFTEN THOSE WHO ARE

BLACK AND POOR, MEDICAL SCHOOL AND LAW SCHOOL APTITUDE TESTS CAN'T

PREDICT WHICH STLEENTS WILL MAKE GOOD DOCTORS OR LAWYERS. AND

INCREASINGLY, JOB TESTS MEASURE CONFORMITY RATHER THAN SKILLS.

A FEDERAL JUDGE IN BRIDGEPORT RECENTLY THREW OUT THAT

CITY'S TESTS FOR FIREMEN. WHY? LET ME READ YOU SOME QUESTIONS

CN THE TEST:

"WEL THE FOLLOWING PROPOSITIONS TRUE OR FALSE:

"PHILOSOPHICAL QUESTIONS ARE A WASTE OFIIME."

mI CAN'T SEE HOW INTELLECTUALS GET PERSONAL SATISFACTION

FROM THEIR IMPRACTICAL LIVES."



"WHEN I WAS A CHILD, I SHOWED NO INTEREST IN BOOKS."

"TRUE" ANiWER ON ALL OF THOSE WAS MARKED CORRECTa

Now VINAT DOES mecr HAVE TO DO WITH FIREFIGHTING? TESTS LIKE

THAT MEASLRE CONFORMITY TO VALUES THAT MAY IN THEMSELVES BE ANTI-socIAL,

THE BRIDGEPORT TEST MAY BE AN EXTREME INSTANCE, ESPECIALLY

WEN MEASURED AGAINgT VARIOUS 64TRANCE EXAMS 1"IR COLLEGES AND

LNIVERSITIES, BUT THE BARE TRUTH IS THAT TESTS ARE DEFECTIVE

MEASLRING piSTRUMENTS OF POTENTIAL, .

THEIR FLAWS ARE SUCH THAT WE CAN SAFELY SAY THAT A

"MERIT SYSTEM" IS A DISTANT DREAM, IF INDEED, IT IS FOSS BLE AT

ALL. EVEN THE MOST CAREFULLY DESIGNED TEST WILL TIP THE SCALES

IN FAVOR OF THE CHILDREN OF AFFLUENT FAMILIES TO THE DETRIMENT

OF MINORITY YOUNGSTERS.WD HAD TO OVERCOME INCREDIBLE OBSTACLES

JUST TO GET TO THE POINT WERE THEY COULD TAKE AN ENTRANCE M.



THE RATIONALE FOR AFFIRMATrVE ACTION WAS BEST STATED BY

THE LATE PRESEDENT LYNDON JOHNSON, WHEN HE SAID:

'To BE BLACK IN A WHrTE SOCIETY IS NOT TO STAND ON LEVEL

AND EQUAL GROUND, WHILE THE RACES MAY STAND SLOE BY SIDE' WHITES

STAND ON HISTORY'S MOUNTAIN AND BLACKS STAND IN HISTCRY'S HOLLOW,

UNTIL WE OVERCOME UNEQUAL HISTORY, WE CANNOT OVERCOME UNEQUAL

OPPORTLNITY."

AND JOHNSON CONCLUDED BY SAYING "IT'S TIME WE GET DOWN TO

THE BUSINESS OF TRYING_TO STAND BLACK AND WHITE ON LEVEL GROUND.

LN SPECIFIC AREAS WE MUST SET NEW GOALS, NEW OBJECTIVES AND.NEW

STANDARDS.'

AFFIRMATIVE ACT.1ON IS THE NAME WE GIVE TO THE ATTEMPT

TO HELP BLACK PEOPLE OUT OF "HISTORY'S HOLLOW." IT's FUTURE --

AND THE FUTURE OF BLACK HOPES -- RESTS UPON THE DETERMINATION

OF AMERICA'S EDUCATiONAL ESTABLISHMENT TO PRESS FORWARD WITH

EOFECTIVE AFFIRMATIVE ACTION PLANS.



HAROLD HOWE HASIPOINTED,OUT: "-THE ISSE. DECISION OF THE

'SUPREMECCURT DOESN'T REQUIRE 'AFFIRMATIVE ACTION IN ADMISSIONS

'PROGWIS ... IT MERELY ALLOWS IT."

HE'GOES ON TO CORRECTLY IDENTIFY THE CRUX OF THE PROBLEM

I'E FACE TODAY: °THE COURT'S suppoRT FOR THE USE OF RACE'AS A

PERMISSIBLE CRITERIA IN WIVERSITY ADMISSIONS IS NO GUARANTEE TO

ANORITY.PERSONS THAT THEY WILL RECEIVE SPECIAL CONSrDERATION IN

CDTETrTION wrTH MITES."

SINCE THE Bata DECISION WAS HANDED DOWN ON WHAT SOME

CALL "WHITE WEDNESDAY." WE HAVE.BEEN GETTING CONFLICTING SIGNALS

FROM EDUCATIONAL LEADERS. SOME SAY THE DEeISION WILL RESULT IN

NO CHANGE IN THEIR AFFIRMATIVE ACTION kOGRAMS, OTHERS SAY THEY'LL'

HAVE TO TAKE A CLOSER LOOK AT THEIR PROGRAMS IN THE'LIGHT OF

JOSTICE POWELL'S PECALIAR SENSITIVITIES.

.)

IN EFFECT. THEY'VE BEEN SAYING "TRUST USI" BUT 1 SEE

NOTHIN6 IN THE TRACK RECORD OF THE EDUCATIONAL ESTABLISHMENT. NCR

IN THEIR TARDY AND RELATrVELY COMPLACENT ATTITUDE TOWARD MINORITY

INCLUSION, TO ENCOURAGE SUCii TRUST.
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EVEN BEFORE THE BaaLDECISION.J THE PACE OF AFFIRMATIVE

ACTION WAS SLOWING.' THE 197748 ENTEING CLASS OF MEDICAL SCHOOLS.

FOR EXAMS, HAD FEWER BLACKS THAN DID THE .19714"75 CLASS, ALTHOUGH

'THERE WERE SOME ADDITIONAL 1,400 OPENINGS.

SO TRUST MST BE MED: AM TRUST, IN THE PosBpcE

BM, MEANS THAT TRE EDMATIONAL ESTABLI SHMIT MST INTERPRET THAT

DECISI9N AS A GREEN LIGHT TO GO AHEAD WITH V1GCROUS AFFIRMATIVE

ACTION PLANS.

RESPONSIBILITY IS NOT DISCHARGED BY TAKING THE ROUTE OF

LEAST RESISTANCE, BY TREADING A PATH OF CAUTION THAT ULTIMATELY

NTATES 11 STATED OBJECTIVES OF PROVIDING EXPANDED OPPORTUNITIES

FOR MINORITIES.

THE CHILLING EFFECT THAT THREATENS TO BE THE FINAL RESULT

OF Baia LIES IN THE FEAR OF, LAWSUITS, IN THE EXCESSIVE CAUTION

OF LEGN. COUNSELORS AND ADMINISTRATORS, AND IN THE-TEMPTATION TO

ACCEPT MINIMUM, RATHER THAN MAXIMUM, NUMBERS OF MINORITIES.

6'



JOON F. KENNEDY SAID "'RESPONSIBILITY IS. NOT DISCHARGED BY

.THE AMOUNMENT OF VIRTUOUS ENDS." IT'S NOT ENOUGH TO ADOPT NEUTRAL

ADMISSIONS POLICIES AND TO DO THE MINIMUM ALLOWABLE UNDER THE

NARROWEST POSSIBLE 'INTERPRETATION OF THE IIIMDECISIONI

IT IS NOT ENOUGH TO MISTAKE RINGING DECLARATIONS FOR ACTION.

WORDS) 10EVER HIGH'IOLND IN% CAN T SLZSTITUTE FOF AFF I RMATI VE

ACTION PROGRAM THAT PROVIDE LONG OVERDUE OPPORTUN I TI ES TO BLACKS

AND OTHER MINORITIES.

THE REAL QUESTION FACING EDUCATIONAL ADMINISTRATORS IN THE

POSTi3AISSEER4 IS *E11.1ER THEY WILL CHOOSE HYPOCRISY CR EFFECTIVE

ACTION. THE ?gam CASE CLARIFIED SOME ISSUES AND MUDDIED OTHERS.

IT CAN BE A MINOR INCIDENT IN THE HISTORY OF BLACK PROGRESS OR yr

CAN BECOME A MAJCR SETBACK.

BLACi PEOPLE ARE THUS 'CHALLENGED TO ESCALATE THEIR PRESSURE

ON EELCATIONAL INSTITUTIONS. THE MAJOR TASK FCR THE BL CAK COM16NITY

IN THE COMING MONTHS LIES IN MONITORING AFFIRMATIVE ACTION PROcRAMS

AND TAKING IMMEDIATE ACTION WEN THERE ARE SIGNS OF SAILrTRIMMINGs

6 2
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AND AMERICA'S COLLEGES AND UNIVERSITIES ARE CHALLENGED TOO,

-THEY ARE CHALLENGED Tb MRCOME THE PERVASIVE DISCRIMINATION OF THE

yar AND THE DISCRIMINATORY EFFECTS OF SO-CALLED NEUTRAL ADMISSIONS

MECHANISMS OF THE PRESENT, THEY ARE CHALLENGED TO DEVISE

CONSTrTUTIONALLY ACCEPTABLE AFFIRMATIVE ACTION PROGRAMS THAT MEET

NOT ONLY THE LIMITS OF JUSTICE POWELL'S OPINION1 BUT THE SPIRIT

OF A DECISION THAT AFFIRMS RACE-CONSC1OUSNESS AS A LEGITIMATE

?ND CONSTITUTIONAL FACTOR IN AN ACMISSIONS PROGRAM,

AT STAKE IS THE FUTURE OF BLACK EDUCATIONAL OPPORTUNITY,

AT STAKE IS.THE MORAL INTEGRITY OF AMERICA'S INSTITUTIONS

OF HIGHER EDUCATION,

6 .1
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The Remand of Bakke

by Nathan Z. a:rah:wit:
Director, COMM:issiOM on
Law and Social Action of
American Jewish Congress

In commenting on the Supreme Court's decision in Bakke, there art

a number of pitfalls which must be avoided.. The first is ieading the

decision too much in terms of the position advocated prior to the decision.

Thus, inmediately upon the Court's rendering of its decision commentators

announced that "Blacks lost" or that almost all existing umiversity

admissions systems have been approved. Neither of these conclusions appear

corxect. Both conclusions suggest a dispositive decision by the Court

resolving all the hasic issues.

Actually the result vas more a remand to the nation and especially,

to the universities to try to devise and work toward affirmative action

propems within ceitaim parameters. It almost appears as if Justice Powell

vas advising that basic principles underlying the conflicting arguments on

14th Amendment grounds should be sat aside so the real business at hand of

increasing minority participation and strengthening mlr democratic system

can proceed. Thus: to the extant university administrators view the 154
4

pages of legal argumentation made in the six different opinions as directing

"business as usualm they are being deficient in their responsibilities.

Its University of California at Davis' approach was-too simplistic

to deal with complex and pervasive problems. Thus, what was presented to

the SU;Tene Court was a poor record upon which to proceeds and too_much
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reliance was plaged uion the case and the Court as the vehiele for

answering all the pending difficult problems. Although the Court has

given some guidance it has imposed the burdnn on the universities to

devise better and more effective programs.
\

justice Powell gave the schools a great degree of 3tatituda but

does give guidance for the necessary self-analysis which now must takef4

place. First, all two track systems =1411 overt and covert quotas

must be ell-lirmtedl except where imposed by court order to correct past

discrimination. Second, pre-Eakke race-conscious prograos, especially

non-diversity predicated programs, (e.g. those which directly sought to

counter the effects of societal discrimination), must.be evaluated.

Certainly many universities had not modeled:their admissions program on

the Harvard Cellege model as it is described in the appendix to the

opinion. The applicability ,of such a model to them is a question each

school must determine. T.Aldoubtedly there are many universities in this

country that wish they .had the applicant pool available to them 'that

Harvard. College has available io it. Harvard (at least the idealized

Harvard refer4ed to in the appendix to the opinion) may be able to secure

a heterogeneous student body by adding a plus for race comparable to a.

plus it add, for geography, or athletic skills, but-this may not be

possible for =say or most-schools in this country.

One irony of the opinion is that the diverse types as sought by

Harvard College in the idealloed' version of Justioe'Powell's okiition

(geography, city, farm, violinists, painters, football ;layers, biologists



,historians, etc. is rarely if ever sought by the.professional schools,'

and I questioo whether it is educationally juitified. What kimd of

diversity'beyond racial and ethnicity is legitimate for a medical ar law

school is open for discussion. Flor example, is a sexually balaoced class,

age balanced class, .politicelly balAnced class. Jducatianally desirable?

Of greater concern is the fact thet, if diversity as a gail,is Sought

becauae it broadens the educational,exposure of studentsocartain suspect

'conclusions may follow. ?or example, can a school on the basis of diversity

give a plus far political views, party af...liation and religion?

Problems of this type flaw in part from the fact that the effort

by Justice Powell to temper the fundamental 14th Amendment canflict, hy

injecting 1st Amendment cancepts of academic freeasm, appears dictated

moss by the desire Zor a politicalcompronise than constitutional mandates.

Bakke had argued thut the 14th ,Amendment io its protection dr "persons"

is colorbliod. The pro-university proponents argued that equality of

qutcome, history of past color consciousness and the purpose of the

14th Amendment required color aonscious,remedial action. CLy because

academic freeazn here is supportive of affirmatile action does the

plincipl.e seem viable. But what if the university sought heterogeneity'

and gave a plus far majority status and a minus far racial minority

status': Would academic freedom be seriously oonsidered in the argument?

However, too much divereity in the farm of restrictions on tut'of state

residence hai occurred.. Similarly, limitations on 'revs or on Blacks in

:rider not to destroy the "homogeneous nature of the school" are natters

which occurred in the not too distant past.
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It therefore appeitS:that the Powell V.nion conceptually raises

questiOns despite its sta:tesmanlikesquality in terms of a po11tivL1

compr=mise. Thus, the sec0d pitfall to be avoided:is viewing this

"majority of one oVinion aelOandaark. It certainly is a milestone. But the

.

opinion itailt will be .c1arified4 evartuated and reevaluated on the road toward
4

incrimaang minority partiuipition in this country.

TO thoma universities whiCh choose to await the next test case

upon the assumption that the Powe.7.1 opioiao is not stable and the so-
.

callectBrennanf opinion will in time pre;rail, I suggest they try to
a

distinguish,their attitude from,the attitude of certain Southern

schools 20 years ago.

But even ir a university

constitutztoral muster, and.even

.1

,

cOOpludes that its program can pass

if it cO-ncludes that it can and is

'following the Harvard model, the self4nelysis should go further.

Justice Powell did not require universities to seek diversity. Rather,

he approved of the gml of dirersit/ underf ttui'rubric of &Cadmic

freedom. A great degree of flexibility 4istg for universities under

tile academic freedom rubric. The bell has been passed bac. to the

universities. If,they are serious in their commitment to affirmative
a

altion they need not be restricted to the-onncept of diversity.

For example, a medical school may decide to provide extensive

starriest to the local community. If it steNed its admission system to

thOse willing to service the local community such an admission sYstem

r

may appear jutifiable under Powell's opinion. Or if a medical school

tz-

6 8
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wishes to only provide course work in clinic programssit =ay deem science

scores above a certain point irrelevant. This may result in more =inoriries

admitted. I am certainly not in a position to suggest educationally

relevant criteria for admissions to medical schools. My point is that

the inquiry need not begin or end with diversity under Powell's opinion.

Mi must remember the basid fears expressed by advocates of both

side; before the Bakke decision came down. I recall a pre-Bakke

conference where the moderator forced the advocates on each side to

predict the outcome. They were unani=mus in one regard, they each

thought the Court would undercut their position and predicted victory

for the other side. Thus the so-called anti-Bakke advocates feared the

undermining af all affirmative action programs and the sa-called 212.-

Bakke advocates feared the imposition of racial quotas leading -oward

an undermining of individualized evaluations.

Despite the suspect stability of PowelL's opinion in ter=s of its

being a land=ark, no one can really say their worst fears ea= to.pass.

After the consciousness of this'country was raised on very basic issues, the

responsibility has 'been remanded, at least in ter= of university admissions,

to admissioni personnel where good faith will be a major factor in shapimg

the real impact of Bakke. We therefore fiad ourselves today in a position

where the outside principle and principled desires and fears on both

sides did not come to ;ass.

The parameters have been set by the Court, a =odel has been identified,

hut that only starts the process; it does not end it. Me work =ust n:w be

dame to make legitimate effirmative action, efforta with d



determinations ant without divisive quotas and two track systems a

reality in all areas. Affirmative action has'been endoroed without

voluntary racial quotas and two' track systems. Within these 7ararater3

those an both sides of the Bakke case now have guidelines within which

to workcanstructively together. The Court remanded the case to all of

us for this basic work.
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Testing/Admissions: What Can and Cannot be Done

The Bakke Case may be or may become the only ease in the history cc_ the

Supreme Court in,which the pre-decision reverberations far emceed the post-

decision reverberations, for few, if Any, issues to be considered by the

Court have been so freighted with emotion, There are, nevertheless, two

matters that will continue for some time to,demand attention on the part of

those who recommend or make policies in higher education, as well as those

Who administer them: (1) Tests and (2) admissions policies and procedures.

Thus in the course of these remarks, I shall attempt to do three things:

1. To suggest what tests, as inatimments with serious

cau and cannot do;

To suggest some major distinctions between the role

of public and educational policy on the one hand and

tests on the other;

3. To suggest some testing/admissions guidelines for selective

graduate'and profesional schools for this post-Bakke era.

What Tests Can and Cannot Do

Very wany years ago when I, as a young graduate student, was enrolled

in my first educational measurement course, / became hooked on what appeared

to me, at the time,to be a profound and enduring principle of measurement.

It was written by W. A. McCall and it said: "Everything that exists, exists

in some amount and anything that exists in soma amount, cltn be measured." Naw,

nearly 40 years later, and very much unhooked, I consider the statement to be

one of the most visionary ever written by a responsible scholar. It's not

that it may not be ultimately true, but it may take several more generations,

even in fast moving times such as these, to become a working principle in the



educational establishment. My allusicek' to this ancient assertion is relevant,

I think, bocausitoo many Americans in places of power believe that tests can

do just about anythingthat they possess a diyining mystique that can do for

aptitudes, ability, and sdbsequent performance what a,set of scales can do for

weight or what a tap: msasure can do for length. And this is patently not

the CAM=

Imsearch and development in tasting over the past 35 or 40 years have

improved t....sts to the point where they con do a number of very useful things:

1. They can diagnose acadenic deficiences and weaknesses

but far too few excellent instruments have been dsveloped

for this purpose;1

2. They can determine the level of mastery, i.e., how such

a student knows in a number of subjects or fields;

3. They can identify, with reasonable accuracy, the vary able

and the very weak students who apply for admission to

selective institutions;

4. They can indicate, in general terms, the level at which a

student or a group of studentZ is perforXing with respect

to some relciant criterion or criteria;

5. They can determine, within generally recognized ursine of

error, the readiness of individuals or groups to perform

certain skills or enter certain professions--provided the

skills invOlved or the functions required by the profession

can be clearly identified and described;

1. T. Anna Cleary, et al: "Educational Uses of Tests with Disadvantaged

Students", American PsvCholotist, January 1975. pp. 15-45.

73
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6. They can predict, by sampling behavior, how individuals

will perfore in the future with respect to relevant

criteria, within reasonably definable 'bats of error.'

This list is, of course not intended to be exhausttve,

In indicating what tests can do, it is assumed for the purposes of,this

discussion, that the instrumenti are soundly constructed, properly admini-

stered, competently intarp tad and fairly used.

lisst Do matter how they are constructed or how efficiently they

are administered, or how competently they axe interpreted, or how fairly

they are used, there are at least four things that tests cannot do:

1. They cannot measure innate abilityonly current

performance;2

2., They cannot measure without substantial error--thereby

classifying some students as potential successes who

will fail and some as potential failures who will succeed;

3. They cannot measure drive, nottvation or persistence--

attributes that frequently conpensate, to significant degrees,

for modest ability;

They cannot predict, with any substantial accuracy, wto

will or will not succeed in a given professionsuccess

in a profession being a function of many variables; not

imply acadenic ability.

1. !tor an illustration of hoy large,errors can be made even on good

instruments, See: Leo Goldman. "Test Information in Counselling: A

Critical View" in "Measurement for Self Understanding and Personal

Development". Proceedings, of the 1973 Invitational Conference on

Testims,Problems. Educational Testing Service.

2. Cleory, et al. a. Cit.
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nese limitations alone suggest that serious considerations be given

to factors other than test performance where admission to selective insti-

tutions is concerned. Even more importantly, it should be remembered that

institutions of higher learning are established to serve certain public

purposes and this brings us to the matter of policy.

Tests and policy

It Should be made 4ear at the outset that admission to a professional

school or to any highly selective institution of higher learning is not the

dhoice between qualified and unqualified applicants; the dhoice is from

among sealisLapplicantsr-all of whom are ible to pursue the work required.

To suggest otherwise is to confuse the issue with a red herring. Qualified

applicants will, however, bring different attributes and different degrees

of qualification to the study for a profession.

As the Carnegie Council on Policy Studies in Higher Education points

out, the public has a clear interest in the problem of access to higher

education and especially to graduate and professional education. This

interest, according tc the Council, is rooted in the following:I

1. The need to have individuals trained in areas vital to

ths well-being of the entire society;

The role professional schools can play in determining

composition of professions and thus the services available

to society;

1. Carnegie Council on Policy Studios in Higher Education, "The Relevance

of Race in Admissions: A Summary of the Position of the Carnegie

Council on Policy Studies in Higher Education as Reported in "Selective

Admissions in Higher Education: Public Policy and Academic Policy,"

1978.
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3. The need to meet the "diversified needs of a heterogeneous,

pluralistic nation";

4. The need for individuals of potential talent from all 112=11

of society to have a fair ahance to rise to positions of

leadership, both in simple justice to then and for their

service as leaders and models fvr those in each segment of

the society.

This public interest cannot be served by merely selecting for admission

Chace applicants with the hielat combinations of test scores and grades--

important as they are. Moreover, as the Carnegie Council further points out,

tests and grades are not sufficient as a sole basis for decision. "They are

best" it says, "at identifying at one end of the spectrum those applicants

who are likely to distinguish themselves acadosically and at the other end

those likely to fall--and failure is costly to the student and to the insti-

tutions. name insufficient for Oaterminins the admission of a great
MONOMER _

taw witimAhlasmszrams.ft 1 (Emphasis supplied) In other

words, there is a need for an admissions policy which serves both the public

and the academic interests.

Tests are only instruments which are useful in helping to set and

implement policy--policy defined as a definite principle or method of action

selected from among alternatives and in the light of given conditions to

guide and determine present and future decisions with respect to admission

to highly selective graduate and professional schools. But in the setting

of a policy that serves both the public and academic interests, there is no

substitute for human judgment.

Carnegie Council an Policy Studies in Higher Education, .91.. Cit1p. 5

7
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In brief, the purpose or role of public policy where admission to

professional schools is concerned is to serve the public interest. The,

purpose or role of academic policy is to insure the educational integrity

of the educational programs amd the institutions involved for the larger

good. Public and academic policies should, of course, be mutually couple-

nesting.

AUstestedlutamiLdmissions

Paul Truend, the distinguished professor emeritus of law of the

Harvard Law Sdhool, has written some penetrating comments about the Bakke

decision: "Hard cases often maks fussly law. We do know that Mt. Bakke

is entitled to enroll in hia medical course, but beyond that the court has

given us little definitive guidance in the field of racial preference." He

commented further that the real significance of the case is that "we ara

dealing lath a complex problem whose outer contours can be drawn by judges

but vhose resolution lies within a wide spectrum of moral and practical choices

to be made by ourselves, choices that consider not only individual rights but

the health of the society in which those rights are asserted."1 Professor

Pruend, I think, is correct. The resolution of the problem we now idherit

in the post...Bakke era does. rest largely with the universities whieh

can indeed make their decisions from a wide range of chcicesmoral and

practical.

Where the real "cannot's" ars concerned, there VAS only one of any

importance and that was decided by the narrowest of eargins-5 to 4. In

effect, the majority (Powell, Berger, Stevens, Rehnquist and Stewart) held

that the racial "quota" system employed by the University of California at

1. Paul Pruend, "Bakke: The Choices that Remain", The New York Times,

July 9, 1978, p. E-17.
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Davis was unacceptable as a baiis for deciding who should be admitted. Thus

any institution that bases its policy on this principle should, I think,-be

advised that such a policy belongs in the "Cannot" column.*

%ere the "Can" column is concerned, there were two major positions:

1. taco or ethnic designation may be included as one

consideration in the admissions process--the Harvard

College admissions program being cited with approbation;

2. Affirmative actiou, at least by implication, is acceptable.

Given these two "positive" aspects of the decision, the following, by

extension, it-seems to me, belong in the column of what is permissible;

I. Programs with a common sat of admissions criteria and

a single Admissions procedure (not a two-tract,procedure)

that takes into consideration race or ethnic designation, ,

disadvantage geographical location, or other relevant

factors that serve the public or academic interests'of

the institutions involved, e.g., Michigan State University's

School of Human Medicine whidh hail a 23 percent minority

enrollment.

2. Programs with adaissions criteria which are matched

with human service needs. Examples include the UniversitY

of California's Medical School at San Francisco which

has a sub-committee of the admissions committee concerned

with identifying prospecttve medical researchers mad

McMaster University's Medical School (Canada) which seeks

applicants with community work experience and small-group,

problem.solving skills to become competent primary care

physicians.

If previous discrimination hes been demonstrated, "quotas" could conceivalily,

be legal. 78
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Ptograss that carefully assess socio..economic disadvangage,

e.g., the University of Texas Medical School at San Antonio

where 22 percent of the 1978 entering class is disadvantaged

and of this group, 60 percent are Spanish surnamed, 15 percent

Black and 25 percent White.

4. Programs that do not heavily emphasise test scores, e.g.,

Michign State University which converts the range of test

scores Into a six-point scale.1
_

In addition to ail of the aboTie, an effective Affirm3tive Action Program

shonld also bring substantial numbers of minorities to the faculties, the

administrative staffs and the governing boards. These minority members can

serve as internal monitors where effective minority admissions progtams are

concerned and generally raise the minority-sensitive levels of professional

schools.

Wails the Court frowned upon quotas, it should be born in mind that

admissions programs that produce very few or no minority admissions should

be subjected to critical examination. In such a situation, the Harvard

program could be useful. Tor the academic year 1977-78, this program achieved

an enrollmsnt which included 8.1 percent Blacks, 46 percent Hispanics

5.7 percent Asians, 8 American Indiani, or a total minority enrollment of

18.8 percent. Those institutions concerned about the legality of either

existing or proposed admissions programs, should also examine the Harvard

admissions programs with special care, since Justice Powell specifically cited

this program approvingly. The essential principles that characterize this

1. These four points are adapted from Bruce Puller, "Alternatives After Bakke:

Issues for Campus and Government Policy Makers." California, Post Second-

ary Commission, 1978. Sas also: Winton R. Manning, "Beyond Bakke": The

Unfinished Business in Admissions", Current Issues in ashaEducation.

Washington, D. C: American Association for Higher'Education, 1978.
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program are-in my opinion, four in number:

1. It'is built on a very strong commitment to a diverse

student body-far.the adiscative value ofdiversity;

2. It utilises race as one criterion for selection;

3. It recruits widely and vigorously to increase the

diversity and size of' the eligible paid of students;

4. It diets no specific quotas in the effort to achieve

diversity.

\Not every institution can or ihould copy Harvard. The essential principles,

\however, can go a long way toward determining what can be done.

r\ The bottom line of these remarks is that in the Bakke decision, the

urt laft great lattitude for institutions sincerely desiring to redress

racial, ethnic and other critical imbalances in highly selecttve professicnil

ond\ graduate' schools. And considered in this light. Bakke is not a disaster--

except as institutions, with faint hearts and feeble moral commitments to

equality of opportunity proceed to maks it so.

Stephen J. Wright, Senior Advisor
College Board

Prepared for Delivery at
Bakke and Beyond, Invitational Conference

Durham, New Hampshire
October 5, 1978

Sponsored by the Edmcation Commission of the States and the Justice Program

of the Aspen Institute in Cooperation with the New England Board of Higher

Education.
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AFTER BAKKE: THE ROLE OF THE STATES

The decision handed down by the United States

.Supreme Court Ili the case of Allan Bakke has virtually

encsd the seemingly endless period of legal inquiry

into the question of whether race could be considered

a factor in the admissions policies of institutions

of higher education.

The decision itself is regarded by some as a genuine

invitation to ijistitutions of higher learning to devise

r-uod faithH experiments that will ensure the inclusion

of minorities. They view it as a good and hopeful sign,

based perhaps on their own personal predilections of what

is rig'. .., their own experiences with the positive attempts

made by certain institutions, and on their understanding

,of what the Court could have done ilut did not do.

To others the decision is, at best, the mere grant-

ing of permission to institutions to do whatever they

like. Their attitude, I suspect, is founded in th,.2ir very

real understanding of what occurs when nothing is 3-equired.

Ft.rhaps they have every right to be skeptical; for many

promises have been made and, although many have been

kept, opportunities for mosE minorities still-are very

limited.

This is not to say that no gains have been made.

Indeed, we have made great forward strides in opening

!::..t )
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the gates of opportunity. In 1940 only 740 of the black population,

for example, completed high school; today 75.3% graduate.. The numbers

of black persons who take part in postsecondary education_also has

increased enormously; from less than 50,000 in 1940 to over 1,062,000

in 1976. But interestingly, only 2% of all practicing doctors and just

over 1% of all practicing lawyers are black, and blacks continue to be

serious17 underrepresented in our graduate and professional schools.

,A recent study conducted by the Educational Testing Service for

the Law School Admissions Councill conztuded that if admissions

comnittees were forced to disregard racial factors in making admissions

decisions, the numbers of minorities in law sOlools :,,Juld be greatly

reduced and that most of them would attend the llast effective

institutions',

The study divided the law schools into three categor!_es of

selectivity based on applicants' mean LSAT scores and academic records.

It found that in the most selective law schools (the top 10%) 10

blacks and 11 Chicanos would have been accepted; in the moderately

selective schools, 185 olacks and 118 Chicanos; and in the least

1"Suprcme Court Case Sparks Admissions Bias Controversy,"
ETS Dyvelopment, Volume XXIV, Number 3, ed. Mary Churchill,
(Educational Testing Service, Princeton, New Jersey, 1977),
pp. 1-2.
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selective, 515 blacks and 171 Chicanos. Medical schools

and other graduate professional institutions have dravn,

similar conclusions.

A partial answer to why blacks and other minorities

remain underrepresented in oUr graduate and professional

schools in spite of a nearly five-fold increase since the

early .60v. may lie in the reality that, unfortunately for

the majority of the disadvantaged, access has meant

little more than the generalized ability to enroll some-

where. We all know that institutions of higher education

are not equal or equivalent in resources or quality of

offerings and we all know that a student's future may

depend as much on where he attends as whether he attends.

The painful fact is that most low-income and minority

students attend two-year' and non-selective four-year

colleges.

The Bakke decision relates to graduate school

admissions. But it would seem that the underrepresentattion

of minorities in graduate and profession4 schools has

as much, if not more, to do with early educational

experiences. A study conducted by James Henson and

Alexander Astin has lead to the conclusion that significant

numbers of minority freshmen and graduate students are

lost by low partidipation rates in high school and at college
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entry. likn increase of 56.8 percent in black freshman

,enrollment would be realized if blacks attended high

school and college in the same proportions as whites.

This increase could eventually increase the number of

blacks earning B.A. degrees each year by 77,398 students

(75.7 percent).

If relaxed graduate admissions standards could

increase by 20 percent the proportions of blacks entering

graduate school from college, the absolute increase would

involve only 7,110 blacks, compared with 20,926 who would

be added if black high school and college participation

were comparable to that of whites.

In short, increasing the participatiori of blacks at

lower educational levels appears to offer substantially

greater poteqial for eventually increasing the representa-

tion of blaccs in graduate and professional schools than

do changes in Anci profpqRional school admissions

standards.

Of course, the Henson-Astin study relates only to

participation itself and does not.address, and not,

improperly sc, the nature of the experience itself.

It is widely known that the qualii:y and value of the

2 James W. Henson and Alexander W. Astin, "The Minority
Pipeline: Minorities at Different Educational Transition
Points," Admittina and Assistiqg Students After Bakke,
eds. Alexander W. Astin, Bruce Fuller, Kenneth C. Green,
(San Francisco, Jossey-Bass Inc., 1978) pp. 41eMta
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educational experience at all levels, including elementary,

and secondary has declined over the years. The results

of the recently cOnducted Basic Skills Assessment Program

in New Jersey, for example, are not encouraging'. They

show severe deficiencies in the basic skills of first

time freshmen admitted to the public institutions

in that State. They also show that the problem is wide-

spread and cuts across all socioeconomic levels but, as

you would expect, students from urban high schools are the

least well prepared.

Quality of teaching and that of any given school are

but two elements in the education of any individual. Each

of us knows that learning is related to other very important

influences such as health, nutrition, family influences, and

general_living conditions. And when we examine the situation

of blacks in this country--whom I use as examples because

the information about them is more reliable than that about

other minority groups--the prospect is discouraging indeed.

"In terms of jobs:

- the average earnings of black families have

receded to 59% that of whites;

the movement of blacks from lOwer paying into

higher paying jobs has slowed considerably

during the '70s;

blacks who account for only 11% of the population

4 in 1974, constituted 1/3 of all Americans living

below the poverty level. In other words, four

87
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out of 10 black children were being raised in

poverty that year, while only one out of 10

white children could be classified as poor.

And I suspect it has not changed since then;
V.

- opportunities for blacks are limited by

occupational segregation, de facto job ceilings,

lack of seniority, and various structural

problems;

- the unemployment rate of black youth was 39%

in November, 1977 and government and industry

does not seem zeady to respond.

In terms of housing:

- 3/5 of all blacks live in the decaying,

inadequate centers of cities;

- the practice of "redlining" continues to

cause the-further deterioration of black

neighborhoods;

- SO% of all American families live in

segregated neighborhoods."

Not a very sanguine assessment, but one that supports

my perceptions which are, in turn, reinforced nearly every

day as I read the newspaper. Indeed, I think.we must

accept that we have very far to go, and that we will

find the way hard and fraught with many obstacles. For

the Bakke decision, as important as it is, is but pne

8



part of the solution to a problem whose facets are myriad.

Nevertheless, the Court's rejection of the doctrine of

complete racial neutrality has sl;lifted the issue back

from the legal arena to the policy arena and thus makes

it possible, indeed incumbent upon us, to concentrate

on the central social issues and the social and economic

problems that attend them still before us in the latter

part of this decade: the under-representation of

minorities, not just in higher education, but in

responsible positions in American society as well.

While education may well be a primary state

responsibility, that responsibility,goes considerably

beyond education as such and lies in assuring its

citizens access to critical human services such as

health, legal assistance, and adequate housing. It

I
s the public's need for these services that has

(

/ provided the, primary rationale and impetus for the

)' expansion and public support of graduate and professional

programs.

Even so, progress in improving access of the traditionally

under-served communities to human services has been even

slower than progress in equaliz.ing access to graduate

and professional programs. And yet the problems of mal-

distribution of human services continues unchecked in rural and

inner-city areas. Pat Callan, from California, has

poind out that "our most fundamental and urgent problem

is equity in the distribution of human services, not

89



equalizing the professional pathways to affluence, or even,

as the Bakke decision implies, diversification of our student bodies"

as desirable as these may also be. Clearly then, among our most

critical public and institutional mandate is the creation of a

policy framework that emphasizes societal needs, and supports the

education of those individuals most likely to contribute to meeting

them.

Toward that end, among our central state and national objectives

should be full and equitable representation of minorities in professional

ana graduate prograns and in the professions themselves. If this goal

of American society is to be reached it must be addressed by institu-

tions, the'states, and the federal government working collaboratively.

It cannot be achieved by one sector alone. To be sure, the focus of

many educational decisions -- including admissions decisions -- is and

should be at the institutional level, but the context in which such

-decisions are made includes the states and the nation.

Constitutionally and historically, the primary legal and financial

responsibility for meeting the educational needs of citizens rests with

the states, the state in this sense to include executive and legislative

branches of state government and state higher or postsecondary education

agencies.

It is critical now to develep an effective post-Bakke agenda designed

to overcome underrenesentation directed toward three goals.
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The first is recapturing the initiative for renewed

commitment for new efforts within the guideposts

established by the court--overcoming the.psychological

effects of the Bakke case which for a time cast a shadow

or placed under question all affirmative action programs.

The second is developing stratec4ies that take,into

account the complexities of, the educational, political

and fiscal environment of the 80scomplexities which

could unintentionally uridermine rather than strengthen

initiatives towards overcoming underrepresentation.

(See card)
*1

Tax limitations -- Prop8sition 13

Limited fiscal resources, accountability and

reallocation of resources.

Enrollment changes and decline and competition

for students.

Basic Skills

The third is the establishment by the State of a

framework and conditions conducive to the development

and maintenance of effective programs at the institutions.

In pursuit of these goals certain specific,

activities.can be undertaken:

For state higher or postsecondary education agencies:



a. Disseminate accurate information about the Bakke

decision to policy makers.

Identify and disseminate admissions models

which have succeeded or give promise of succeeding

in increasing enrollment of underrepresented

minorities At graduate and professional levels

within the Bakke guidelines.

c. Encourage or require instltutions to develop

their own plans for overcoming underrepresentation.

d. Qonduct human resources studies that identify

specific community as well as aggregate state

needs in critical human service areas.

e. Explore institutional and other factors that help

deteriniriestudent15 decisions in relation to

location or practice or professional involvement.

f. Monitor more effectively progress in increasing

minority representation in graduate and professional

schools.

g. Provide mc.re adequate evaluation d'..f programs

designed to increase the number of eligible

minority students by increasing their representa-

tion at the under-graduate level and in

appropriate programs--stud:.ent aid, basic skills,

outreach, information, counseling etc.

11



h. Use the goal of overcoming underrepresentation

as a critical factor in program and budget review

to assure that decisions particularly in relation

to retrenchment art sensitive to the criticai

importance of adequate support for effective programs.

i. Sponsor and provide fiscal incentives for special

programs which reach into the elementary/secondary

schools as a means of addressing early basic skills,

science, and math needs.

j. If necessary, realign priorities to insure that

overcoming underrepresentation remains or becomes

a central and explicit goal in statewide planning \\

and its implementation.

Improve articulation with and encourage better support

of the traditionally black colleges.

For legislative and executive branches of state government:

a. Through formal resolution and/or executive oFder

reaffirmation of the state't- commitment to

affirmative action and overcoming underrepresentation

both in educational opportunity and in providing general

state services.

b. Request through the state higher education agency

or directly from institutions progress reports from

each institution on attainment of affirmative action

goals. These 'reports shduld include:

(1) Analysis of student composition with'special

emphasis on graduate and professional programs.

'This nalysis should also include rct,enion

\ .
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ratds, program 'distribution of graduating

high school students in the state.

(2) 'Evidence 'that admissions policies take into

account human services needs of underserved

communities and that efforts are being

made to seek out qualified stUdents most

likely to address these needs.

(3) Evidence that particular admissions criteria

are sensitive to unmet human services needs.

C. Assign,,in the budgetary review, recommendation and

appropriations process, high-priority to 'programs

addressirg the issues of underrepresentation and

affirmative action.

Encourage college And university involvement

early outreach programs to prepare minority

students for college work.

(Possibility of establishing sanctions for non-compliapce.)

e. Require that overall state planning for eiementAry/

secondary and postsecondary education address 't.he

issue of underrepresentation and include strategies

for overcoming it.

Educators and public officials in this cOuntry are on

the brink of many important choices. I trust that they will

choose wisely 'and will use the Bakke decision as a means of
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reviving affirmative action 'initiatives and as a means of

making further progress toward overcoming the problem of

underrepresentation.

To quote from Justice Powell, "only under such

circumstances will the states' legitimate and substantial

interest in ameliorating or eliminating the disabling

effects of identified discrimination" be realized.
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THE BAKKE DECISION AND GRADUATE SLHOOL ADMISSIONS:
WHAT IS EQUITABLE?

(Presentatfon at the Bakke Seminar, coordinated by SREB, in New Orleans,
October 19, 1978)

The implications of the Bakke decision for admissions rocedures are

they may appear clearer for graduate tchools in generalclouded, at best,

than they are for professional schools such as law and medical schools.

Admissions to graduate schools are seldom restricted by a pre-selected number

of places. Most graduate programs with which I am familiar will admit all

qualified applicants--and then wish for more. Financial aid to enrollees

may be limited, and that limitation may crucially affect the applicant's

response to admission, but admission itself only infi2quently depends on

competition for a number of places. Therefore the direct impadt of Pakke

cn graduate school admission policies and proceiures, except for those

infrequent programs with limited places, appears to be meager.

The appearance of meager direct impact may dull our appreciation of

significant, indirect impact, however. In spite of the differences amone

the Justices on details and on the pathway to the position of a majority in

this case, I believe that the expectation, the requirement of equitable

treatment permeates all of the opinions. The dilemma lies in the question,

how can we include race and give equitable treatment in our admissipns

decision-making. So far as graduate school admissions (and probably

professional school admissions) are concerned, my thesis is that equitable

treatment may result from equal protection but not necessarily from equal

treatment.

Equitable means fair, impartial, just. Those meanings for equal are

now archaic and misused; plual means of the same number, uniform in operation.

9



There is a distinction, and a uniform operation in use of test scores, for

example, may not in fact be fair, impartial, and just.

I shall attempt to illuminate this issue by describing some aspects

of the Graduate Record Examination scores, which are used widely by graduate

schools in admissions procedures, including recent analyses by my Associate

Dean Carolyn Hargrave of the significance of those scores for the black

graduate students enrolled at LSU. I strongly suspect that similar

significance and conclusions would emerge from analyses of test scores used

by professional schools, but I do mot know of such enalyses. Your attention

will be directed to the use and misuse of test scores in admissions procedures
for,

and the need/ not just the permissibility of, race-consciousness in such use

The GRE is used in admissions procedures, I believe, to provide an

across-the-board measure of academic potential among all the applicants,

wherever and whatever might be their undergraduate .r)reparation. The GRE

score is used as a predictor of academic performance in graduate -chool;

. that is, as a measure of qualification for admission. To the extent that

the GRE score (or any other measure) plays a significant role in the admissions

decision equitable treatment requires that all applicants with equal academic

potential, or with equal measures or estimates of that potential, have equal

chances of being admitted.

The Graduate Records Examination Board and staff have cautioned against

tlie use of any set score as a cut-off for a favorable admissions decision.

Yet some graduate schoo's and some departments use a cut-off number. A

score of 1000 ior the two-part aptitude test is often cited as the cut-off

number. What do you get if you use a cut-off of 1000 (or any other score)?

You get a wide variation in academic potential. For English or Microbiology,

you get. students in the upper half of all students taking the GRE and

indicating intent to study in those fields; for Physics and Computer Science,

98
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you exclude only about 25% (mean scores, 1200 or over); for Education and

Speech, you exclude about 70%. Performance on the same test varies rather

widely with the field. Now what is the equitable goal for graduate

admissions? To have the same acadezie potential regardless of field, or

to have the equivalent academic potential (say, in the top half of the

natienal pool) for each field? I believe that it is reasonable,defensible,

logical, equitable to choose the latter.

GRE scares vary with field--phat is documented on a national scale--and

a field-conscious aspect to admissions decisions, though seldom used or

advocated, seems untroublesome, even desirable. GRE scores for LSU graduate

studentsalsovarywithrace.Zhe mean scores for black students are lower

than the mean scores for white students by about 270 points, about the same
national

difference as between the/mean scores of students planning to enter Physics .

or Classical Languages programs and those planning to enter Library Science

or Speech ones. Although the GRE Board has published data on variation of

mean scores by field and by sex, it has not published such data by race.

In the most recent GRE Technical Manual, there is a qualitative statement

about the variation with race (mean scores for blacki are lower than those

for whites), but no quantitative data are given. For LSU students, GRE

scores are at least as well corretated with grades in graduate school for

black students as for others. A recent report from the Ford Foundation about

the records of 10 years of Ford Foundation Minority Fellowship n.cipienta

agrees with our conclusion, even to the magnitude of the correlation

coefficient. GRE scores for both the LSU sample and the Ford Foundation

sample are "correlated with graduate schoLl grades and with whether ofinot

one evvatually earns the doctorate"; for both samples, undergraduate grades

of blacks are not correlated with graduate school performince. The

correlations between GRE scores and graduate school performaLce for

r,)



minority students and for other students are about the same, but the

scores for the groups are different. That is, if we want to select a

group of applicants for admission and want to have them fall within the

same range of predicted academic potential we should use different

scores for different races just as we should use different scores for

different fields.

Different people with different points of view will generate different

speculations about why GRE or other test scores vary with race. Whatever

the correct'reason, pretension that the difference does not exist is clearly

disadvantaging and unfair t6 some groups. If the available data from the

two small samples mirro-t nationwide data, use of the same numerical cut-off

or reqUi'rement, which superficially appears equitable, in fact imposes a

higher measure of academic potential on the lower scoring group than on the

higher scoring one.

The Bakke decision may seem merely to brush graduate schools with only

infrequent limitations on numbers, but it should prompt Serious reevaluation

of.admissions procedures t-,-; discern whether equal treatment has actually

led to equitable treatment of applicants. Among the several documents I

studied for this meeting was A Report of the AmeriCan Coun5i1 on Education--

Association of American Law Schools Committee on Bakke, which included the

following passage: " There is an inevitable tension between the concept

of fairness which implies uniformity in application of standards, and

discretion, which implies informed judgment not bound-by rigid standards.

For Justice Powell and perhaps for.other members of the Court, the scales

tip toward the use of informed judgment..." I agree with the focus of the

passage but quarrel with the antonymous positioning of fairness and informed

judgment. The passage says: "...the concept of fairness, which implies

uniformity in application of standards..." That 1 believe, may be the key



to the Bakke decision dilemma: uniformity in application of standards.

But our best informed judgment required for uniformity in application

of standards, to tell us what the numbers really mean. Equal does not

always imply equitable. And equitablel.not equak, means fair.

James G. Traynham, Vice Chancellor
for Advanced Studies and Research
and Dean of th Graduate School

touisiana State University
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BEYONtli BAIME:
THE POSITIVE, BENEFITS OF TESTING

Cameron Pincher
Institute of Higher Education

University of Georgia

In Bakke, as in previous cases involving standardized

tests, the Supreme Court has shown an obvious degree of

deference. There has been explicit deference to Congressional

intent and administrative guidelines (Griggs v. Duke Power)

and an appreciable reluctance to enter the fray of testing

controversies (Albemarle v. Moody; Washington v. Davis).

While the extent to which the technical or arcane features

of standardized tests can be debated in a court of law is

4open to serious reservations, Supreme Court rulings provide

an important context in which public policy concerning the

uses of standardized tests must be debated. Policy is the

framework in which testing issuas must be resolved, and.Bakke,

with all its ambiguities, is now part of the landscape.

It should be obvious that the results of testing may

be positive as well as negative. With all their imperfections,

standardized tests remain a valuable source of information and

A useful educational instrument. Much of what we know about

racial, ethnic; and sexual differences in educational achieve-

ment is the result-of standardized testing. Other sources of

information -- teacher ratings/ interview impressions, direct

observation, etc. -- frequently lack the precision/ accuracy,

and credibility sought in standardized testing. There is



little doubt that testing has been a valuhble part .9f

educational efforts to discover and develop talent -- and

testing has been the basis of a psychology of individual

'..differences that has sustained public education throughout

much af the 20th century.

But abuse of standardized testing has been widespread.

In many respects those who construct and develop tests cannot

ensure thei r. professional and beneficial use. Techniqal

competency in test research and development has far outpaced

professional and socially responsible uses*and- applications.

Users and consumers have not been "mature and wise" always

in their administration-, analysis, and interpretation of

tests. In brief, the typical classroo 'teacher now receives

little, if any, ihstruction in the uses and applications of

tests and measurements. The typical school or college is

without an admirable degri:e of sophistication concerning test

technology and eduaational uses.

The continling controversies that surround the upes of

standardized tests, an era of litigation, and the emerging.

dictates of pubkic policy- imply that traditional test theory,

and practices are no longer adequate. A host of critics and

adversaries of conventional uses, advocates of new rationales

and purposes, and a'professional literature with bursting

seams suggests that: (1) alternative uses and applications

of testing must clearly be defined and established, and
4

(2) complementary methods and approaches must be devised.
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The contintAed use of standardi;ed tests'in education is

assured by the necessities of the foreseeable future, but
4

the re-structured use of such tests would seem clearly

mandated. At the same time there 4.s an 'obvious demand for

other approaches and procedures that serve the same educa-

tional and social purposes.

AlternativeUses of Tests

The controversies in standardized testing are their

uses for educational and employment purposes -- and the social

consequences that follow their use, Test construction and

development have been dominated by a search for a,high degree

of reliability or stability for idividual scores and an

acceptable degree of precision or accuracy in the prediction

of future performance. This concern for reliability theory

and predictive validity meant that the uses of such tests

were inherently selective -- and for racial or ethnic minority

groups the exclusionary implications of selection have been

their characteristic feature. Because tests were presumably

objectivs, applicants were too frequently, and too easily,

told that they had "failed the iest."

New Rationales for Testing

Pluralism and diversity in education have convinced many

observers that a different philosophy oi theory of testing is

sorely needed. Traditional concepts and principles may have

served well the purposes of education in an earlier era, but



they prpvide a disservice in schools and colleges that must

fr:

adjust to a plur istic cliente
c

ta-.- A "sorting and channeling"

function_that t sts have served in the 'past is now inappro-
-,,

)

pria ite because education is a social benefit to be gven the

broadest possible distribution and is increasingly perceived

as lifelong experience rather than a preparatory activity.

Changing conceptua4Szations of education and schooling dictate

changing purposes and uses of testing (TyTer, 1977).

Alternative uses are sought then in ways that would .

shift the emphasis in testing: (1) from measurement to

assessmen, (2) from people to programs, and (3) from aptitudes

and .geheral intelligence to skills and competencies. Each

attempt should break testing out erfNits narrowly conceived

role in a prediCtive, selective sense and broaden or extend its

uses for the explicit purpose of Zacilitating teaching and

learning in an educational s_tting. Selective admissions will

remain a necessity in many professional and graduate programs

where educational and social costs,prohibit an-open-door

practice or an extended try-out. It will also remain,21a

fact of life" in courses or programs where the demand greatly

exceeds facilities, resources, and instructional capabiLties.

But traditional selective admission practices are not needed

the saMe way they wdre in a period of lim tedopp8rtunity.

For mansr institutionrthe prediction of fut.kire performance may

a ,w
well be as effectiv,e as it ought to be (Fincher, 1974). Testing

is now40 needed for other purpOsbs- such as placement, exemption,

credit and evaluation.

i-j7



From Measurement to Assessment

,The changing emphasis from measurement to assessment

reflects the educational need to appraise those changes in

behavior and performance that presumably are the result of

learning 'and development. With increased recognition that

students can and do learn a great deal without the benefits

of formal instruction and'with increasing insistence that

"extracurric.nlar learning" be acknowledged and perhaps certi-

fied, there is a need for assessment procedures that'do not

aspire to the precision and accuracy traditionally desired

in"measurement. Instead of determining "how much" learning

has taken place, there is more often a need to determine if

learning has taken place. Cifferences of degree, ordering,

and ranking are not needed as much as an acceptable,way of

ascertaining if learners have mastered, acquired, or accom-

plished some explicit standard of performance. Assessment

is relevant,,therefore, not only to basic literary skills

such as reading and writing but also to program objectives

and standards..

The concern for assessment is aloo a reflection of the

returning desire for absolute or positive standards as opposed

4 to the relative st4ziards that are implied in traditional

concepts bf testing. Standardized tests o! educational

achievement have usually Involved a comparison of the indi-

vidual's performance with "norms" established ,on some

identifiable group. CritP,rion-referenced tests are an.



attempt to specify pbrf

terms-and to.decide rather_directly if individuals have

-6-

ance in educational or learning

reached or obtained some specified level of pereormance.

The National'Assessment of Educational Progres (Johnson,
4

1975) is the most extensive application of assessment concept
1-,

and procedures to date.

000
(-

From People to Programs

A broad concern for .program evaluation suggests that
..\

assessment techniques.are needed for programs and projects

as well as.for student achievement- Accountability would

seem to be a particularly strong ins,istence that the worth

of programs be'demo..strated by methods other than the status

of individuals as the conclusion of formal education. Both

concerRs imply an obvioui need to evaluate input, process,

and output variables that characterize educational programs.

It is the program rather 9-ian its partticipants who are thus

eva1uat4pd.

Testing concepts and methods are n.2eded then to lielp

appraise instructional methods and materials, program atruc-
4

ture and content, and overall program effectiveness in bringing

_about desired outcomes and results. This need lies clo_se t`g:

the heart of the controversy that has accompanied teacher

evaluation and statewide assessment in, the public schools.

Proponents of program assessment believe it should be the

program that is evaluated and ,neither the teachers nor the
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students as individuals. Performance review for teachers and

learning achievements for students are objectives that must

be realized under other conditions and rules-of-the-game.

Both may be a part of program assessment but only in ways

that clearly protect the professional integrity of the teacher

and the learning needs of the student. Program assessment

calls'for instruments, procedures, and techniques that are

different.

From Aptitudes to Skills

Concurrent with' the shift from measure:lent to assessment

and from people to programs; the purpose and in`ent of most

educational testing needs to be changed from a concern with

potential to a better judgment of actual accomplishments.

Aptitude, readiness, and general intelligence tests have been

the subject of most litigation involving standardized tests,

and ithout exception, it has been Lifficult to satisfy the

court's requirement of a logical, racional relation to expli-

cit educational'objectives. By and large, the courts have

shown little infatuation with predict:ive validity and usually

'skirt its merits, arriving at their decisions on other grounds.

Federal agency guidelines, on the other hand, have pegged the

use of tests in employment quite tightlY to predictive validity

because of the vulnerability personnel tests.have in that

respect.

Educational policy would seem to have dictated long ago

that achievement should be the object of testing, but there



has been a consistent failure to tie testing concepts and

practices firmly to instructional objectives. The most

widely used test of academic potential, the Scholastic

Aptitude Test (SAT), has been bpth useful and effective

despite the fact that it is a general test of verbal and

mathematical ability and not specifically based on courses

or programs taught in secondary schools. In short, the test

presumably measures abilities that are learned or acquired

but not taught. Only recently has there been any genuine

acknowledgement that it could be taught.

Concepts of test fairness have increasingly implied that

learners should be tested for what is taught. The logical,

rational uses of tests in education would seem to be served

only when the basic assumption of "equal opportunity to

learn" can be met. Although generalized abilities may pre-

dict future performance or behavior, the courts have clearly

preferred concepts of achievement or accomplishment that

could be seen as a logical expectation from the training or

instruction previously received. The push for competency-

based education is a function of the growing belief that

ests ought to measure skills, competencies, or abilities

that are the direct outcome of learning and development.

If testing is concerned with performance or mastery and

related to instructional objectives or learning opportunities,

there is less likelihood of a successful challenge in a court

of law. By the same token, there is more likelihood that

the testing serves a useful, educational purpose.

1 IL
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The Constructive Uses of Tests

The new rationales for testing are based on the premise

that there remains positiv2, constructive benefits to be

gained from systematic, educationally sound testing in the

nation's schools and colleges. No useful purpose would be

served by a moratorium on testing as such -- or by continued

controversies that.are spurious or ill-adaptive to the solu-

tion of educational problems or issues (See Houts, 1977 as

one example of the needless literature of controversy).

Positive benefits are o be gained from testing if the

focal concern can be shifted once and for all from selection

per se to placement, advisement, counseling, and program

assessment. Despite incessant advice that test scores

should be but one source of information in selection decisions,

the dominance-of predictive validity has assured that the use

of standardized tests in selective admissions will continue

to be'controversial because test data may 'be more specific

and concrete than other forms of information usually are.

Any use of test J.nformation in selective admissions should

be an explicitly weighted component of the decision proce-ss,

however, and the test's. particular contribution or use should'

be known. The Georgia Power Case is explicit in its ruling

that te'sts must be validated ir terms of their actual use in

the decisions affecting employees. It Is not sufficient for

a test to lyave predictive validity if such is not known at

the time decisibns and judgments affecting the applicant are

made.
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The gist of hew rationales in testing should be that the

value of any testing or assessment procedure should be judged

primhrily by the extent to which it aids learning or improves

instruCtion. Testing theory and practices should be firmly

established within a context of educational policy and prac-

,tices. Where tests do not serve educational purposes and

functions, their continued use in educational institutions

should no longer be justified. Specific uses served by

testing include:

1. The assessment of basic or fundamental skills of

literacy. There is an urgent need in education

to establish the minimal competencies that can

be expected in elementary and secondary education.

"A common and persuasive thread" running through-

out a series of seminars conducted by the College

Board was the belief that "while some reform and

more creativity were needed in the admissions

process, the real obstacles to equal educ,ational

opportunity were rooted far down in the grades,

in the elementary and secondary schools (g. 31)."

This consensus is a plaintive echo of a conclusion

reached much earlier by the Carnegie Commission on

Higher Education (1970) in recommending that "the

firtt priority in the nation's commitment to equal

educational.opportunitv" should be "increased

effectiveness of preeiementary, elementary, and

secondary education programs."

Jrj



The assessment of academic competencies in general
CI

education. A significant feature of the decline

in liberal or general education is the absence

of consensus about the competencies that should

be evident in individuals who are liberally edu-

cated. The Carnegie Foundation (1977) has recently

written of "advanced learning skills" that should

be acquired by college students. "The competent

college student" has been described by tour

seasoned scholars for the Tennessee Higher Educa-

tion Commission (1977). Both publications are

explicit in their disappointments concerning the

'decline of general education and the unflattering

intellectual skills evidenced by many college

\

graduates.

The assessment of academic programs at the college

level. Declining test scores and grade inflation

are part of a larger picture suggesting that a

college degree no longer has the mettle it should

have. This has produced, in return, a demand for

program assessment at the baccalaureate level.

Departments of academic instruction are challenged

to demonstrate the value or worth of the programs

they provide students. Greatly needed are tests

and assessment techniques that will permit a better

understanding of what students have learned in college

4
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and how well academic programs have enabled them

.to realize their learning_ needs and interests.

(See Academic Degree Program Assessment, 1977).

4 The diagnosis of le;rning difficulties. Although

an avowed purpose of testing from the beginning,

most standardized testing in recent years has

failed to provide useful information about the

actual difficulties students may have in learning

what schools and Colleges are trying to teach.

Compensatory or remedial progranis have failed

because diagnostic resources and capabilities

simply were not adequate. Instructors in develop-

mental or special studies grdatly need diagnostic

information about Student learning difficulties

that will permit them to plan and organize reme-

dial efforts. Teachers cannot pinpoint student

errors, deficiences, and weaknesses because they

so often lack systematic, functional methods and

materials. The efforts of national testing agencies

to develop more applicable instruments for diag-

nosis is ingicative of a "growing market" for

tests more closely related to learning difficulties.

The assessment of learning outcomes. In addition

to testing that will help diagnoSe learning diffi-

culties there is a need for testiug that will

provide Useful information about student progress



under conditions of conventiogalflnstruction.

Systematic testing is needed at frequent stages

of education to inform both students and teachers

about the accomplishment of educational objectives.

Statewide assessment programs nth/ provide better

information about educational progress than they

have in the past, and systemwide testing in higher

education is beginning to establish levels of

performance that must be met at entry, mid-program,

and exit points. There remains, however, too much

confusion about testing or assessment objectives,

how they relate to educat2onal objectives, and

the specific ,uses and applications that will be

.made with testing or assessment results. JaTtly

needed are assessZent procedures that will tell

students and their parents how well the students

are progressing in school, identify important

educational.objectives they are net meeting, and

suggest ways students can get back into full

scholastic stride.

6. The improvement of instruction. A frequent criti-

cism of statewide assessment is that test results-

do not give the classroom teacher information of a

suffidiently detailed nature at a time the teacher

can actually use that information to help 'students.

The instructional benefits-of assessment are thereby



often lacking, and the actual value of the assess

ment effort is not what it should be to teachers.

Much needed are assessment concepts, principles,

and procedures that can be accommodated within

a framework of instructional policies and practices.

In brief, there is a need for testing that

instructors how well their particular teaching

efforts are reaching students. While teacher-made

tests, exams, and qUizzes presumably provide this

information, )tIlle testing and examining skills of most

teachers and college instructors Temain highly sus-

-. pect (Milton & Edgerly, 1977). Over 25 years ago,

Ralph Tyler (1951) suggested that testing should

help teachers: (1) identify educational objectives,

(2) select content, learning experiences, and proce-

dures of instruction, and (3), coordinate instructional

efforts. Testing and teaching should, once and for

all, be brought within a workable framework that

serves educational purposes.

7. The facilitation of learning. Although overlapping

to some extent other testing needs, the facilitation

of learning is important enough to bear repetition.

Irrespective of other testing purposes and intents,

Nassessment efforts should never lose sight of

ing. Little hao happened to alter the commend-

able vi point (Cook, 1951) that testing ought to:



(1) help adapt the curriclum to individual aptitudes

and abilities, (2) help a, lt instruction to specific

accomplishment's and deficiencies, and (3) provide

motivation for 'better learning. In short, instruc-

tion should servelearning -- and testing should

serve both. More recent research into the inter-

actions of learning behavior and teaching efforts

suggests that the situation is far more complex

than once imagined but not hopeless (Cronbach &

Snow, 1977).

Complementary Methods and Approaches

It is unfortunate that Regents v. Bakke has focused too

narrowly on the admissions function in education. And it is

unfortunate .that there is more to read between the lines than

within. Be that as it may, there are implications in Bakke

that are being carefully considered by those charged with,

admission responsibilities. If Bakke is a confrontation be-

twee-n individual and group rights, the ruling would seem to

indicate that the individual has rights that may not be denied

by group considerations. If race is a relevant consideration

for the individual but not for groups, it would seem to be

am experiential factor that has direct relevance for the indi-

vidual's aspirations and his or her expectations for success.

And if the diversification of admisiions criteria is now

required by public policy, there must be full recogniti.on that:

(1) single standards will no longer suffice, (2) there must

be alternative routes to commonly desired destinations, and

I
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(3) much of the decision data will inevitably be subjective,

intuitive, or "soft" but must be intelligently applied.

Justice Powell writes of "exceptInnal personal talents,

unique work or service exped'ence.,

maturityt, demonstrated compassion,

leadership potential,

a history'of overcoming

d4advantage, ability to communicate with the poor, or other

qualifications deemed important." His list would appear to

include ulany qualities

claimed to considert--

standardized tests are

adequately measuring.

states that the courts

"the highest objective

that admission procedures have often

qualities or characteristics that

often criticized for not tapping or

But more importantly perhaps, his ruling

do notcompel institutions to use only

academic credentials" for admission to

their educational programs. If fully granted and if the

"achievement of diversity" for educational.purposes -is to be

an admissions function, institutions of higher education must

prepare to deal with 'human qualities that are "complementary"

to those that can be handled _within traditional testing contexts.

The development of complementary methods and approaches

in admissions should be predicated on a "principle of comple-

mentarity" yet to be articuIted, There should be'explicit

recognition ahd acceptance of the possibility that other ways

of looking at applicants and their promise for further growth

and development are not only desirable but necessary. Much

of this is implicit in all that has transpired in the past 15

or 20 years, but it must be gleaned from vague, often ineffec-

tual, efforts to define pluralism and diversity in a democratic
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society that would yet claim to be meritocractic. Whatever

pluralism and diversity may mean, it must surely acknowledge

that academic standards and crederftials can no longer be

singular or uniform. 1,sCut-off scores" ought to be as obsolete

as the dodo.

An occupational hazard for admissicans officers and committees

has always been the charge of "a double standard" and there
v

will always be faculty members who won't understand why athletes

and music majors "can't meet the same admission standards every-

one else does." Efforts to establish pluralistic admission

criteria are suspect and furtner litigation claiming "reverse

discrimination" may or may not clarify the issue in the future.

The point remains that public policy now influences signifi-

cantly the admission policies of institutions of higher

education but does not completely dominate. Colleges and

universities still have appreciable "elbow room" in working

through the conflicting demands of social and educational

policy.

It would be most desirable if institutions of higher

educatici could sarch for complementary methods and
4

without litigious harrassment and unrealistic expectations. If

they are to succeed, they must be permitted to fail. Colleges
van,

and universities must remain free to experiment withbut paying

"court costs and damages."

Equally important is the clear possibility that if

complementary methods are sought, some of the decision rules



and bases.for human judgment will be contradictory to con-

ventional or traditional criteria. The possibility of

contradiction is implicit in a principle of complementarity

and would simply mean that some applicants were admitted for

one purpose under one set of ad4ssiocriteria a d others wer .

admitted for another. The two sets of admission riteria may

or may not 'overlap and may be completely orthogonal when vieW4d

from a third perspective. It will all smack of double talk,

and listeners -- in court and out -- must be patient.
. a

In summary, testing remains a potent source of aid and

assistance.for the improvement of education -- if properly

conceived and rightly used. But not only should there be othei

uses and applications-of testing in education, there should

be a serious effort to develop complementary approaches.and

procedures serving some of the,same purposes. Selective admil-

sions will continue to be a fact of academic life and group

conflict shows n9 signs of lessening in contemporary society.

A part of the challenge is to keep the issues open long enough

to work out an eventual resolution;

4
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DRAFT

The 'tole of Testing H Affirmative Action

Winton H. Manning

Opening

The eyes of the world have in recent weeks turned to Rome where two

recent conclaves of the College of Cardinals have'occurred. It may, have

eicaped your attention that among the princes of the Church that gathered

in solemn council is one who bears the name of Cardinal Sin--Jaime Sin

of the PhilippinGs, to be exact. If the Church has seen fit to include a

Cardinal Sin'in its conclave, I suppose the planners of this conference

should be forgiven for seeking out a psychologist and researcher whose career

has been intimately connected with testing, to address this conference.

I mm your Cardinal Sin, because as you shall shortly see, I will be

//

presenting some technical research data 'to you--a style of presentation

that is distinctly not eloquent or moving in the way demonstrated by our

speakengof this morning.

Despite.the turmoil, and the fitful progress of the past decade, it is

clear to all of us that the task creating equal educational opportunity is

hardly begun. A few statistics ?ill illustrate the progress, and the gap

that remains to be closed (CEMREL, Inc. 1978).

- In 1950, Blacks were completing only a median of 8.6 years of

education. An astounding 80% dropped out of high school and only 20%

graduated. By 1977, Blacks completed a median of 12.6 years of schooling,

vs. 12.9 for all persons. The drop-out rate fell from SO% to 26%, and.the

percentage of high school graduates had increased to 74% (as compnrpd co

85% for all persons)--a threefold increase over these 27 years.

- In 1960, 18 and 19 year old whiies were twice as likely to he

enrolled in college (30z vs. 15z.) 11v 1975, the rntoR hnd incronsod for
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both groups, but whites were still 50% more likely (38% vs. 25%) ro be

enrolled in college. Over this same period, discrepancies in white/black

college graduation rates shifted from a ratio of 5:1 to a.ratio of 3:1

--still a large gap.

- More sobering is the fact_ that nationwide, about 11% of all children

under 18 years of age still lived in poverty, but 40% of Black children

are in poverty families and Black family income is still only abduc 60% of

white.

These and other statistics are familiar to you, but it is useful to,be

reminded of the enormous gap which still remains in educational opportunity

and resources between majority and minority groups.

Given these circumstances, it would indeed be surprising if ability

tests 4Which reflect the cumulative effects of educational experience of

students over 12 to T6 years of schooling did not also reflect differences

betweenniVite majority and minority groups who are still beset with poverty,

discrimination and the multi-faceted effects of social class and caste systems.

Neverthelesis controversy rages around the question of the role of tests

in college admission. Indeed, controversy over the role of rests has

characterized educational debate for over 75 years.

This ii an exceedingly complicated topic--yet perhaps mot so

confounding as it may seem to he, if we approach the issues from the

standpoint Of data, rather than rhetorical argument.

I propose to approach the problem in this way, by dealing with four

ispects of tle problom--oRnects that have been illuminated hy the

Bakke case.
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The four problems I want to address are:

1. The strengthsand limitations of tests; that is, what

do we know about the validity and fairness of admissions tests;

2. The problem of strengthening "soft data," that is, what is

the state of affairs regarding use,of other data used in reaching

admissions decisions, such as interviews, and other subjective

(rather than objective) assessments;

3. The problem of nsuring diversity in the community of

learners, that is, hat are some of the social consequences of

pursuing one strategy or another in admission,

4. The need for incorporating the concept of educational due

process in admissions.

1) Validity of ti.sts:

- Are tests valid?

- How well do they predict success in college or

graduate school?

- What factors influence observed validity?

- Are tests 'biased against minority groups?

These are samples of questions that are endlessly debated, ir seems.

I'd like to walk through a series of slide, in order to set a context for

our discussion of these issues.

[Slides] - See Appendix
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Allow me to summmrize these points concerning validity and fair use

of tests in admission.

'- The predictions based on tests and grades are nor biased against

minority group*.

- We must remember the tests and grades do not fully define what we

mean by talent, nor are they by any means infallible.

- So far as tests and grades are concerned it js a vain hope, at this

stage in our development Is a society, that the numbers will conveniently

arrange themselves so that we can avoid.questions of race and affirmative

action in admissions.

- The convenient rationalizationione so often hears about tests

may reflect in unwillingness to face up to the issue of affirmative action.

A commitment to the effort to bring victims of racial discrimination

into the mainstream of education and the professions requires a decent .

sense of outrageif there is a will, a way can he found.

- The real barriers to affirmative action are not tests but complacency

and lack of courage of many leaders in education. Now that the ,court has

said race Lumbe taken into account--are we willing to do so? Are we

committed to do that? That is the root question.

2) Soft Data

I would now like to move on to consideration of the role of other

assessments of candklates for admission--sssessments that same have

termed "soft date" of admissions.

In my report for the Carnegie Council (1977) urged the importance

of using additional admissions criteria beyond rest scores and grade? not

_because the e objective measures are invalid--their usefulness has been

, 8 .



demonstrated through hundreds of research studies--but because I believe

it is important for institutions to have a broad view of talent, and that

they give appropriate attention to those personal characreristics of studies

that they believe to be especially relevant to the unique objectives of their

progress.

Now that wham the Bakke decision, it is even more crigical that

institigions develop and caintain a wide variety of admissions information

that is defensibly'relevant to the institution's objectives. Many ctiteria

beyond test scores and grades are used at present, though their use is

often subjective and unsystematic. In this sense, they are the "soft data"

of admissions because they are typically not objective or quantifiable,

and they are vey often unreliably observed.

Let me elaborate a bit more on what I mean by "soft data" in admissions.

I would suggest that the term might usefully refer to information relevant

to the admission of students that'is not readily scored or quantified,

but is subject to reliable assessment under proper conditions. In general

this means reliance on inform4d, systematic judgment. A prime example

would be the admission officer's holistic impression of an applicant's

character and background based upon: interviews, recommendations,

autobiographical essays, records of experience, outstanding accomplishments,

and evidence of unusual strength of character, or sheer doggedness in the

face of obstacles (including especially racial experience in contending

with ohmacies of discriminat inn,) otc. Wham in mno nrmon the cnno now i

that such udgments are not systematic, nor are they checked for evidence

of reliability or validityparadoxically, the use of expert judgment in

admissions is foirly primitive even thouph widely used.
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What needs to be done? If suck supplemental criteria are to receive

adequste emphasis in selective admissions, the rationale mid justification

must be carefully and convincingly demonstrated in relation to accepted

objectives of institutions.
Appropriate assessment

methods will need to

be developed. Some of these new assessments will need to be designed so

that they can be carried out locally; some w.11 likely need central

support services from testing agencies. In the current climate of

public scrutiny of the admissions process, great care will be necessary

to implantnew assessment
procedures in .an admissions process that has

desirable characteristics.

This is a large task that will require very substantial research and

development of the most practical sort. It will take tine and it will

require the close involvement of institutions. / believe it is an inevitable

adjustment higher education will have to make, but it is not likely to be

easy. But,.I feet it is critically important to strengthen the "soft data of

admissions," and to move to a broadened vie.w of talent, and more defensible

proceiures in selecting students who have the personal qualities and

characteristics that fit the educational objectives and responsibilities of

higher institutions.

3. Ensurini Diversity in the Community of Learners

I would like now to turn to the matter of ensuring diversity in the

student body - a concern addressed in my Carnegie report, and given

considerable
attention in the opinion of Justice Powell in Bakke.

All knowledge is shared experience; its acquisitiunis an overwhelm-

ingly social act. Bur the business of higher education is not exclusively

concerned with tho transmission of a cultural heritage of knowledge and
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skills, an important as this may be. The provision of conditions that

promote the development of the inner resources of the individual is equally

important. The question of what should be the ibasis for admission to college,

or graduate and professional schools is intimately related to the problem of

creating the optimal conditions for assuring (1) the transmission of information

from society to its novices, and (2) furthering the individual's potential

for self-vievelopment.

Of those two objectives, the first may be less dependent.for its

realization on the existence of a particular community of persons who

contemporaneously share in the process of learning, while interaoting

together in a social group. Indeed, neither the movement toward inde-

pendent study, nor the increasing automaticn of learning by means of computer

assisted instuction would be possible if Obis were not so.

The second objective, that of self-discovery, personal growth, and

the acquisition of attitudes and values necessary to function as a

lifelong learner depends in many ways upon the pavticipation.qf the

individual in a community of persons, who serve both as stimuli and as

setting for this kind of learning and development.

As Justic Powell pointed out, much of learning (and socialization

into a profession) is dependent on interactions between and among-

students and faculty. But we must bear In mind that diversity in

admissions, crentex only a paotentiality for "community." The Contribution

of diversity cannot be realized in practice unless the educational program

deliberately links this potential of diversrty to create within students

a new breadth of vision, an onenness to ideas from unfmmiliar sources,.

1 3

#
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and an increased awareness of the pulls and tugs in a society that appears

to have no uniform aspirations. Efforts to achieve diversity im admissions,

particularly racial and ethnic diversity, are properly conceived as a

foundation upon which institutions may build, in their eXfort to provide

true excellence in educational programs.

Present admissions procedures are heavilyweighted toward the first

of these objectives - the transmission of knowledge - in that the use of

grades, andaptitude and achievement tests is predicated on the assumption

,that information
transmission will be mare optimaO'Y carried on if the

community of learners is reduced to some degres in its variability and

matched to the-demands of the insti ution's curriculum. Furthermore,

information transmission is conceptually more closely allied Eo cognitive

domains'and for that reason we typically find the substantial validity of

cognitive ability measures for achievement staturated.criteria.

The process of recruiting and admitting students should, it seems to

,

me, also promote the formation of communities of learners that would ensure

a wide diversity within different environments for learning, and would

nurture a broad range of personal- and societal objectives beyond informa-

.
tion transmission alone. The question of formulating supplementary or

alternative bases to achievement and ability measures is, therefore, most

properly addreised as a need to\ii.apond to both of these two fundamental

objectives of higher education--persnal
deve-lopment as welgij as transmission

of knowledge%

A principal prc>mise of nixessment of moSt antn, usvd in cominntinn

with grades and tests of aptitude and achievement, may be in assisting,

students to seek and Find learning environments that foster personal

3
A..
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self-development as an objective as worthly of attainment as the traditional

goal of transmitting knowledge. Admissions information systems that mediate

student and institutional decisions within this exanded framework constitute

a means for making the process of.admission more planful and rational,

recognising that values, attitudes and a sense of purpose are as necessary

to effective functioning as an educated person as command of a body' of

knowledge.

I should now like to turn to consideratiol.of another "message" of the
-

Bakke caseithe critical imporance of developinp the concept of "educational,

due process" in admissions. (Manning, 1977; Gellhons and Hornby, 1974,

Willingham, 1978)

4. Educational Due Process in Admissions

In my paper for the Carnegie Council I made the following stacement:

"Bakke has cast a cold and relentless beam of light upon

an oa of irstitut onal policy making--admissions--that has

for too longlingered in the shadows. It is not merely for

the benefit of applicants that admissions policies and procedures

need illumination. Rather, the gatekeeping function of higher

education requires that connections between stated institutional

missions and goals on the one hand, and admissions policies and

prcicedures on the other, be understood by various constituencies .

the institution serves. Some process akin to accreditation may

be neided7 in which an institution's admissions policies,

procedures and practices are documented, carefully assessed,

and pub)icly evaluated by independent authorities. If the

pursuit of faieness in admission to higher education is to haNe



-10-

lasting, practical significance admissions--no less than

4

other areas of educational policy--should demonstrably express

the values of the larger society, not only at the level of

broad generalizations,
but at the level of specific working

principles."
(Manning, 1977, p. 41-42)

Higher education institutions can legitimately claim rights to

autonomy and broad'discretion in their admissions dec=sions.

Nevertheless, both Bakke and De Tunis have revealed sOMR yractices

that need to be strengthened and others that need to be abandoned.

A primary
considerStion that must govern admissions policies, I

believe, is a concept of "educational dile process," as I called it

in my Carnegie Council paper. Unless the concept of "educational due

process is articulated by higher educetion, and incorporated into their

policies, we risk the stultifying consequences of rhe litigation that

will ensue. The lack of demonstrable, systematic, clearly documented

guidelines for making judgments shout applicants is a keenly felt issue

in all quarters of society. It would be infinitely preferred for

institutions voluntarily to itrip sway the curtain of obscurity,that
1

too often veils their sctions in admissions rather than to'look to

resolution of these matters in the courts.

I believe that educational due process requires that institutions

adhere to ten Principles of Good Practice in Admissions.

These are:

1. Educational institutions should clearly descrihe their admissions

policies and explicitly state how these policit s. are related to

the goals and objectives of the institution.

181
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4

/nstitutions should publicly describe thei'r admissions criteria,

and provide information to applicants sufficient to permit

students to make a reasonable estimate of the likelihood of

their meetine these standards.

3. Whatever criteria are used, the educational institutioAi should

routinely allow applicants the procedural opportunity 4

demonstrate that those particular criteria or standards are

imroppropriate for assessine their quaVifications.

4. Institutions should use the'same admissions process for all

candidates considered for the same program.

Where exctions to uniformity of process, criteria and
Om.

standards are made for particularsclasses, of applicants,

this policy should be publicly articulated with particular

attention to the legal restraints on such actions.

6. The criteria employed in the admissions process must be validated--

.41

,that is, demonstrably shown to measure_qualities relevant to

the legitimate educational objectives of the educational /

program. Additionally, criteria should not be used which

cannot be shown to be reliabty.asseised.

7. Upon request, a rejected applicant should he given a statement

of the reason(s) for his or her rejection, and a means of appeal by

A. applicant if he or'she challenges the institution's explanation.

8. Selection Criteria used by institutions should reprPsenr

reasonably broad array of those finalities shown ro he relevant -

rather than rely g solely upon a single index f.coipetence derived

from ability tests and grades.
4;)

4
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a
9. tnstitutions should enstire that 11 those who par icpate in

the process of implementing admissions decisioi are trained

and competent to perform the complex task of evaluating candidates
ea

a for admission imps fully\satisfactory wiy.

or
10. tnstitutions should periodically invite external audit of

11.

-their almissions policies and practices in order to assure the

public and other constituencies that the process that actually

goes on is in conformity with publicly stated pr nciples

and procedures.

Implementation of these principles will not be easy. It will require

that many higher education institutions make a substantially larger

investment of resourcesein-tiCconduct of the admissions process than they

are accustomed to do. For some institutions, will require a major

rerhaul
of their policies and practices, enrailing an even larger financial

commitmentnot an easy step to contemplate in these days of lean budgets.

Conclusion

These four broad "messages" ofmthe Bakke--using tes,ts wisely - nor

Alfoodenly-- strengthening the soft data of admissions, recognizing the

role of diversity in creating a lively community of learners, and implementing

concept of due process in admissionsexist in somo tension with one another..
/

it is often the "soft Aata" whose use is hidden.from public view; thus

secrecy serves to cloak unreliableeven arbitraryactionS. Yet it is bz way

oisolmm of the "soft criteria', that the vitiating effects of a narrnw,'wooden admissions

polfty are avoided. Efforts in all four areas--imoroving test use, strengthening

41.



soft data, and giving attention to the educational benefits of diversity

in the community of learners and educational due process must be pursued

as parallerefforts, for each is inextricably linked with the other, and

all are necessary to the maintenance of institutlonal vitality and public

confidence. Together they provide a foUndation for the effort to create

institutions that not only serve students and faculty, but the nation.

137
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Median Validity Coefficients in a Aepresentative Group of

Studies Using Freshman Average Grade as the Criterion*

oNEMIL.

Men Women Combined

SAT-V .33 .41 .39

SAT-M .30 .36 .33

High school record .47 ,54 .53

MUltiple correlaciot .62 .52

Number ofrgroups 116 :43

*From Schrader, B.
tests, in Angoff,
New York: Collage

The predictive validity of College Board admissions

William F. Ea_Asi.,onsLestins2LosLa_mTheColleeBoardAdr.

Entrance Examination Board, 1971.)
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1able 1.. Median validity eueiliceenis vaitous piedWuns and crileria ol success iu

%Otos)). ( Ihe nuinbei of coefficients upon whiA,eat.b edian is based i wets iii parendiuscs.
Codlicients invoking diatuolitiled efitVila %WC iepoited as biwriah and sometimes

as pointbiseriall.) _
Cinetia s.uccem.

Predickms Graduate'
(WA

Ovei
ES41111)

'Wing

1-k1)211-
111CH1111 Attain

1111.13.

Time

Ph.D.

kilai-verba1 .24 (46) .31 (27) .42 (51 .18 (47)

tigli,Nwasuitative .23 (43) .27 (25) .27 (5) 26 (47) .25 (

61(1..-aiharked .10(25) .30 18) .48 12) .35 (40) .34 (18)

GRE -cpmpthile, .33 (30) .41 (8) .31 (33) .35 (18)

Undergraduate GPA .31 (26) .37 (151 .14 (10) .23 (9)

aVii /41 Iiiktbr ,.18 (15) .23 (9)

tail: -(i11A 4:0411pOs4ii! .45 (24) .40 (16) .40 (9). - - -
`ki% 44.1 aiiiihk

Tat& 2. Median validity cue0WWIlts fur live prediCIUT of success in graduai e. school iii nine fields. (Tt..; number tif eoelficienh upon which

each median iv based is given in paienthescs. Cocilicienh ialvohiaut dichoionuicil ernesia were sometimes reparted.as biseriak and iltitelinses

poiut-biserials. In those Sets of dam where: two criteria were included . oiw was selecred in the following order a priority: 'GPA. attain
deparinirma( eAantimaiiiiii, and Lteuily Gums.)

l'redk scierwe
("licmists

Fmktineeling
Education and applied Engli+11

science

Mathe-
matics

Physks Psycludogy
SOa Li?

.18(7) .22(14) .36(15).- .29(11) .21(6) .30(6) .02(6) .19(23) .32( 1 1
.01,E.serhal
(iliriptantitatoe .27(8) .28(13) .2804) 31((0) .06(6) .27(6) .21(6'1 .23(22) .32(10)

tat Vadvarkvil .26(5)' .39(9) 24(6) .44(7) .43(3) .44(5) .38(5) .24(17) .4645)

huleriu aduate (WA .(3(2) .27(7) .30(5) .18(4) .22(4) .19(4) .31(4) .16(15) .37(6)

ti141'..GPA
weighted

.350) .42(6) .42(7) .4714) .56(2) :41(3) .4512) .32(4) .40(5)

p.*

141



Proportion of students at.various levels oLGRE Advanced
test scores in chemistry, physics, and psychology who
attained the PhA. within 10 years.0

80
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30
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15
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5

,0Chemistry

2

Physics
r = .41

Psychology
r =.34

3 4 5 6 7 8 9

GRE Advanced Test Stanine Score

4 From Creaser, 1965 National Research Council StuUv.



`SHRUNKEN MULTIPLE CORRELATIONS OF

SAT-V, SAT-M, and HSGPA for

GRADES IN VARIOUS COURSES

Regressi n Equations for Each Class*"

Psychology 100 .44

Biology 33 .57

Chemistry 33 4 9

Physics 68 . 32

Sociology 20 .64

*(Goidman, R.D., and Slaughter, R.E., "Why
College Grade Point AVerage is Difficult
to Predict." Journal of Educational Psychology

1976, 66, 1, 9-14.)

"In sum we believe that thg validity problem in
GPA prediction is a result of the GPA criterion
rather than the tests that are used as predictors.
Recognition of this phenomenon would eliminate
much pointless argument about the merits of
standardizedtests for college selection."
(Op. Cit., p. 14)

,



*
e

* 0
41 e

e ii 4

i et O 4 . t...Regression Line
.,

0 g e
e

* * g
eOg 0

g*
.,

go Of
i a. .lit.. gli 0

lipw Os * 6 l lo
44

*
1. 11 9 a

a - a *
oe

oll
4171,

Predictor

Figure 1. Prediction Without SeLection

I e

IL
1

Regression Line

i
14--Selection Line

PredicLer

Figure Z. rredictioa :.attl Selection



I.

*.

.4

1

HIGH SCHOOL GRADUATES RANGE = 100% VALIDIeTY

COLLEGE FRESHMEN

I RANGE = 160% x 2/3 VALIDITY

GRADUATE & PROF.
RANGE 100% x 2/3x2/3

VALIDITY

COMPOSITE PREDICTOR

Hypothetical example showing effect of restriction
in range of talent on the size of the validity coefficient
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A

Range of Correlation Coefficients That Would be Expected to

Include 95 Percent of Observed Values for Selected Population

Values and Sample Sizes*

-Population
value

of correlation
coefficent-

Expected range of observed coefficients
when sample size

10050 200

*Calculated using Fisher's z transformation. Tables of z in McNemar (1962)

were used.
(From Schrader, B. The predictite validity of College Board admissions

,tests, in Angoff, William F. The College Board Admissions Testing Frogram.

New York: College Entrance Examination Board, 1471.)
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Multkple vakidity coeffici.ents (LSAT and UGPA) for two
successive first year classes in 95 law schools (Ws range

fzom 90 to 300 and average about 175)
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Table 1 '

Proportion m: Su.:essful $electees 3S a

Function of Validity and Selectivity

Validity

.00

.05

.10

. 13

.20

.25

. 30

. 35

.40

. 45

. 50 ,

.55

. 60

. 65

. 70

. 75

. 80

. 85

.90

:95

1.00

.

Selectivity (Percent Selectee)

52 102 202 107. 40Z .'.0..!.

.50 .50 .50 .50 .50 .50

.54 .54 .53 .52 .52 .52

.58 .57 .56 .55 .5A .53

.63 .61 .58 .57 .56 .55

.67 .64 .61 .59 .58 .56

.70 .67 .64.- .62 .60 .58

.74 .71 .67 .64 .62 ......60

.78 .74 .70 .66 .64 .61

.12 .78 .73 .69 .66 .63

.S5. ..S1 .75 .71 .68 .65

.88 .84 .73 .74 .70 .67

.91 .87 .E1 .76 ." .69

.94 .90 .84 .79 .7: .70

.96 .92 .87 .82 .77 .73

.98 .93 .90 .85 .80 .75

.99 .97 .92 .87 .32 .77

1.00 .99 .95 .90 .85 .50

1 00 .99 .97 .94 .83 .82

1.00 1.00 .99 .97 .92 .36

1.00 1.00 1.00 -q .1.S .111

1.00 1.00 1.00 i.r,0 1..c',0 1.00

Erool 11, 652



Validity

RELATION BETWEEN STANDING ON A PREDI.CTOR

ANO STANDING ON CRITERION FORNALIDITY

COEFFICIENTS OF .00, .40 and .60

Standing on
Predictor

Percent of Students in Each

MI

Bottom Middle Top
Fifth Three Fifth

1=IIMPIM Fifths

.00

.40

.60

Top fifth

Middle three-
fifths

Bottom fifth

Top fifth

Middle three-
fifths

Bottom fifth

Top fifth

Middle three-
' fifths

i:Iottom Fifths

20

20

20

7

18

38

2

16

50

60

60

60

55

64

55

48

68

48

.....11Pe

20

20

20

38

la

7

50

16



Hypothetical Expectancy
Table for School X

CHANCES IN 100 OF
EARNING VARIOUS FIRST-YEAR AVERAGE GRADES

Passing Grades Passing or

Score Failing (Above Failing but Honor Honor

Level Grades Below Honors) Grades Grades

600-649

550-599

500-549

400-449

350-399

300-349

0 44

50

56

47

59 33

17 60 23

1 'r 59 1

31 61 3

50 45 5

100

97

73

64

50



Criterion

Group A

Consiont Difference
'n prcAicted criterion
sIop ui ail leveisof

test scores Group B

Figure 3

IHustrotion of regression lines with equal slopes but

unequal intercepts

Test
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Criterion

Test

II La

Fi gure

Iltustration of regression lines with unequal slopes
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Table 2

Predicted and Actual Grades for Black and Mexican

American Studentsa

Study &
Schopl

Predicted Actual
Average 'Average

Cradeb Crade

Amount of
Pyer-

prLdiction

Black Students

II-A 39 36 3

II-B 42 37 5

II-C 40' 38 2

II-D 40 36 4

II-E 40 38 2

III-D 36 33 .3

III-E 39 36 3

III-F 39 37. 2

III-C 44 42
,

2

tIl-H 40 36 4

I/I-I 38 33 5

III-J71 ,40 35 5

III-J72 40 36 4

Mexican American Students

III-A

,

36

;II-B _49 44 5

III-C 41. 38 3

a
Th predictions are based on UCFA and LCAT using thc.

bined group consit.64ng of the .total inck or4Mexican American

sample and the proportional while-sample.

bGrades wece scaledto have ...I menn of 50 and a stnndari

deviatitin of 10 .for the com6ined group of students within each

school. Prodicticns are for UGPA nnd LSAT scorcs.at the mean

of black or Mexican American students within each school.
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Figure 2
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The muLtiSaceted activities oS the Pte.- and Pozt-Bakle decision

ame.to tegitimize the continu.ing concetn o a numbet oS wete-

intentioned individuats and otganizationz who ahate in a commitment

to equatizing educationae oppottunity Sot mblotitiez. The numbet oS

Amicas CuAiae that we/Le SiZedin behati oS apeciat minotity admizaiona

pkogAams teStecta a peat conceAn that the gaim we have made in

equatizing educationa oppoktunity SoA minatities not be Aept.aced by

any tettogteazive 4tepas that the Poweee decision may ptovide by its

ambivaeence, ambiguity, and oSten-tims conttadiction.

It Zs pteciaay this conceAn oS tettogteasion that ampez the

ne.cezzity Sot auch omanizationz az those teptezented hete to continue

,f-hr dgyr on RaLthe. tt AA no zmate tazJa k74 the Education Commission

al! the States, the Juztice Ptoptam oS the,Aapen Institute, and the

Southetn Regionat Education SOaAd and othets to quickty mob:Li.ze

tesouAcez in okdet that we may Acspond to a nationat contingencu that

4.6 peAzoniSied by the Bakke caze with itz magnitude and compeexity.

A poxt oti the magnitude and compeexity id atttibuted to thc schoo .

oi thought that tegecta the Bakke...case as a deficit mode? Sok the

tectuitment and admiasion o minotitiez to gAaduate and ptoSezzionai

4choot4. One aetegation id that "thet.e. haz been a 9.7 pcteent dtop in

the numbet oi minotity Sitst-yeat medicaZ students since the BakLe. caze."1

athets c th patticutat zchoae oS thought constantey keind az

miAotity undetteptescntation a the pAoSessions can be dtamatized by

the Sac; that:

1 65
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1. onty about 2 petcent oi the nation'h 380, 000

phoicianz aae SCark.

2. no mote than 2 pc/1cent oS the Ph.D.'h in economics

aae Stack.

3. reehh than 1 petcent oS the doctoaat degtee hadenz

in engineeaing ate Stack.

4. o6 325,000 tawyeth in the United Stateh, oney 38

pacert cute Back.

The magnitude and comptexity oS the Bakke case iz atzo attaibuted

to the hchoot oi thought that home good haz emeaged Wm the Bakke

cam. Jack Gteenbetg oS the LegaZ DeSenhe and Educationat Fund (OF)

hays, "Zegatiq the hituation heemh Mahe. hopeSue.
112 Justice PoweiVz

positive dihcussion oS non-academic aSSitmative action ptus the opiilion

o6 the &Lerman OUIL Zeavez uom 6oa va/tious type,s oS aSSitmative action

to continue unimpaiaed."3 "The Bakke decizion witt notbitetSete with

CA testaict HEW paogaamz oi hpeciae meta and conceanto rainoaLty gtoups,"

accoading to HEW Sectetaty Catiliano.4

Ametican Councit on Education (ACE) Ptesident J. W. PeZtazon and

Wietiam G. Bowan, Ptesident oS Ptinceton Univetsity and ACE Smut

Chaiaman madc the 6ottowing statement:

"The.hix opinionz handed down by the Supteme Coutt

in the Bakke case tequite cateSut teview betione all cq

theit impeicationh can be knOwn. Nonetheless, ,a Si/Lot

/Leading oS the Coutt'h deciziOn
indicates that 'Lace and

ethnic backgitound may be taken,inta' account, atong with

othet Sactoth, in enaotang a divethe <student body. We

betieve that the ovetyhaming numbet oS ad.monh ptogtams

now in pace meet the Coutitutionat standatds az outlined

by the Coutt.

Thiz ris a most impottant decision: In the tazt

decade Amerulcan caCeges and uni.vetsities have made

eonzideIable ptogtcss in btoademing the eompo.5.iton

theit ztudent bodies Theta is, Oi coutse,'much mo,le

to be accoMpeished, and on behai6 Oi the Anietcan CounciC.

on Education wg teaSSilm out cowmOnent tocovcacome the

eSSects Olinvidious disctiminationand to' ptovide

educationat
oppottunities Sot att.."0
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)17,e ptogtezz tcetked to'by the ACE o66,ZeiaZ6 iz tegzeted

in a 'epot on Changing Pattetnz in Gtaduate Scho0C4:

CHAh3ING PATTERNS IN
GRADUATE SCHOOLS

Shigs amorg ztudents in poztgtaduate education--
(pvcentage oi entottment)

MEDICAL SCHOOLS 1970-71' 1977- 7S

Stacks 4.n 6.7t

Hispanics 0.8% 3.8S

Whitez 93.4S S5.75

Met mina/Li-ties 1.7% 4400
Women 9.6S 25.65

L4W SCIIOCI.S 1970-71 1977-78

SZachz 3.9$ 4.5%

KiApanicz 1.15 2.1%
le014.PAi 04.25

Al An
71.7V

Met minotitiez 0.8% 1.5%

Women 8.0% 27.4%

OTHER GRADUATE SCHOOLS 1970-71 1977-78

Backs 4.2S 6.0S

Hispanics 1.2S 2.25

WhLtes 92.3% 83.65

Otiet minOALtZ'ez 2.3S 8.2°,5

Women 38.75 44.7;

*Soutce U. S. Depaittnent o HeaCth, Education, and Watcaite,

-Azsociati.on MedicaZ Cotteges Association o6 Ametican Law Sehoots.

I hazten to add that a Tazk Fotee appointed b 'the AzzociatLon

o6 Ametiean Medizat. Categes views the ztatistics az a &ft= down o6

mplo/Lity admissions because thete has been a vittua standstLet

in the minotity entalments ovet the pazt thtee yea/Ls.
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The imptications o the Bakke decision may appeat to have a

mote ditect tetationship to gruaduate and pto6essionat schooes than

undetgtadwate admission and this session today wite Aegect that

intetest. Kolveve4, those who woak ptimaizity with insti.tutions that

ate in need (76 enhancing equat educationai oppoiztunity o,z. mixokitie.6

in the undeagtaduate tevet, cettainty see a numbet o6 questions

atising as a tesutt oi the Bakke case.-

ADAMS VS. CALIFANO

The conceu iot undulgAaduate admission o mi,nottit(:e.s

upeciatty mi,ticat in the Sowthc:An states. Such i6 a Acbutt o6

pite44u/Le being paced on the states because o6 the Putt decision

in the Adams vs. CaZi6ano coutt case.' This decision tequites the

desegtegation o6 state systems o6 pubtic highet education. Pkesentty,

six states ate al6iected. Howevet, eight othet states ate ot ccUt

be undet invutigation by the 066ice oi Heatth Education and Wee6a,te.

The Paatt tuLing emphazizes: "Pethaps the mist 6etiouz ptoblem

in this atea is the tack o6 state-wide peanning to paovide mote and

bettet-ttained minotity gtovr doctots, tawyets, engineets, and othet

ptoSessionats '

7

In aequiaing 4tate4 to:submit acceptabte ptanz to desegtcgate

state systems o6 pubtic highet education, Judge Ptatt

4' A. *Ado t the aoae that o two treat and klaA treak undetpkaduate

pu c pc43 let C ucatcon pL5 Ututto0 ,o1 JLC c 6 011,

taken as a whoe.e, the ptopotton o bCac:77-777s7777t.
Aaduatzs thtouohout th.c State who entek suc 4n6f7tut4ons

sha& be at Ceast Jaime to toe )ko?..witton oi aliCte hioh

zchoef oaduates tktcaohout the s t,Ite u.ko e tc t ,Suc

inSti.tuons.

163
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E. (1) Adopt -the oa( Jutt hetc. shate be ari autuaZ
inc/eftse. I:, k..:-;Fi-='esystem, 4.rt

71Fc `V,'LL'E' C:i-17Cacrz. .stu cArs kn fhe tAaLTIT,ZoilaUt
wiat.,..../.0thate'l.,z4bac."71777:cEd7ricatZe!.:

AiL,Steai.fLas tih-f state 4y6t..clii take.a as a LehaCe and
in each sacii institution; and-

(2) Adopt the o b . c v a "teducing the dispaizity
betueen the 1.top..?"-,t7,7"--b-J;,TEEIT-TryaCqtadtzateo

.e. ptcpett,con 0 e

entetim ttad.i_ti.onaat/ whae .(oun.
ucatcon 4-n4 ta.ton6 411 e ,s.t.ate

4 ay.. a 'opt LC goarWiCe.B7aTtrirc=-1,tent
wav,t, bfl at tt oetcent acaileq7c.

eaA. 19 VeyeA. , t f.-S 4 Lai, no te.q Lute a t
a inctease act:. 4 tic cn. a nusions

mcr--7,77-Zric777-7377-i above the ad7ti43icn5 O/ thiC, acaae=
c4

4dopt the coae that the. ko ttton Hack -3 tate
eat.s fc;lo ptat w-t.te sato un. .uate ka5t..auLiow

in the state zaztem and eatet ataduate study ot pto-
cssioutt.. e sitstem 4 ta.LL .e a. ea4 eru a .de

topottLon ) whtte ,state. ke,skdents. Lo citta e

>tom undem.Laduat sosteri
alai ea et suci oet

This goal (and inteiin beneltmcttf-es ot goats) shaU. be
zepatatefly statext Sat each majot Lvtea o6 gitaduate and

plio6C34ionaZ 6.tudy. To assuite. that his goal cm be met
ik the. immediate, Sutu;71 4pe,c,Lat te.ctuitment eiot,t5
should be. con.sideted at t,'...actiVonatty bi.ack inst:tution.s..
PaAticti.iat attention shotad be given to inciteasing b.Zact .
student en,taanicnt and gtaduation SiLom these tactitionaely
hite 6ouit yewt undeAgtaduate institutZons which sctve
the, 6eedet instituti.ons .60,6 the. gAadu.ate and tot oSessionat
schoof.s. Ach4leveme.nt ai &Ls goal' otc patti.autat
iinpotanee i Ug(tt oi the 4pecic corcetn expitessed by

the Cot/At oi Appeats Adruns. In assesx,.619 ptogte,ss
towatd this goat., OCR war 'Tye. considertati.on .to the,
numbePt o6 Hacks who entaa Ln gtaduate. and puiessionae
zeitoas outside. tLe. sta-te 'system.

D. Commit the. state to, take. aU it.casonabf.e. steps to
teduce ant! it.Sra,t.t.ttr between the )171.0).70/Ltcon oi
bf-ach and :ch-Lte. tjzt Compfc.t,Lup WLathcatLag

* 001n ti:e ;out eat ani otaduate
A.; t_coiLs a k14:(uca !;r, an

4 t. 12C 3pCC4. ' ii C te ,

tOt act: etnng flflcL'. ..
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E. Commit the State to expand mobietty between_lat!o and
10(a cat ii.istitur.ns as a means '57ti tneetirz-f tlic rioaf.s
6et 1J1e...5e ciliteiia.

S etabCc 4 u.e.ntLctC im)ternentation o
a. ons necessaay to ac u.eV taese qoa as soon a6
174.C..717: t not tate't than wii*:,1,c-iive ciewls (by thi,
cease o-(1 Ake. academic e.an 9 1-82) Luzie4s anatliait

spec..4. e n Ji,A 4Q1

G. Conwit the State and att invottled agencies and
v4.4-cons to specks,cc. rneasuaes o acz4eve iese

SOME HIC'fLIGHTS OF THE ADAMS CASE ARE:

1. State-wide. cooly:Una:Zed pZans natf7eiz. than iJ dividuaZ
instittttiona . pianz wte iteguLled.

2. Expansion o6 educationa e. oppoatunity cae-es 6olt
aunative action which. goes beifond kemovat
baitiLiem to access. A 6undamentia consideiLation

that equa f. beneiits wte de/Lived Stom equat
access.

3. Patity oi enaalment is emphasized.

4. Patity c aetention and paopacss SUM mataicmeation
to gaaduation is atso emphasized.

Sevelza. Po.ticies erne-4.42e 6/1.om eithea Bakke olL the Adams which aac.
not contitadiCtoty:

1. Race Olt ethnic bachgttound can be considvted as a tiactot
iot admission.

2. ginonZty applicants hocked be consideaed on an individuat
basis aatheiz. than as a membea og a speciaZ oa pae6evt.ed
gitoup.

3. agoto4 au not acceptabie.

4. NumelLicat paojections as visa& goat's aae acceptabte.

5. Sepatate pnogitam on. n:eviewing admissions mateltiats
'Sum mbioaities and non-minotities arte unacceptable.
Most itecenterf Stano.td LiniveAsitcf' s Medicae Sehoo.e has
etiminated its 6epaaate minmity pliogAam in a moue to
condoilm to the Bakke decision.

17'J
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Tedt 4cote.6 ate not used exetus.ively -as a ctiteti.on
o6 admissions. OtheA vatiabCes. ate eonsic(eted,such
cadets hip tan , communLty invoZvement, and wo.tiz

expetixiiee.

'The Bakke and Adams cases have genetated a nwvbet o4 queotions

about undertpaduate cubni4zions and tetenti.on ptogtams ulti_ch I hate

daeu.34 bitiegy:

1. What ishoutd be the aiiiiunative action tulle o6 the.
undeizoaduate. eottege a4 it teato to
suppottive wwiee-s that asstez.e equat bcnenSit.4 oi
"access?" ene schoot oithourAt emphasizes that
such setvicu 4houtd be totovkded ati students who
need them; howevet, they shcad be designed with
the knowZedge that. they wowed be. ever:A:ate!! heZp6ut
to minoli,Lty students because ofc past histoku and
negezet.

2. ShouEd,unden.gtaduate coZZeges do mac. to ideztZ.6y
minotity 4tUdeilt6 who have potentiaZ son. enitating

gil,aduate and pto6essionat s alto as and pupate
them sot such both by institucti.on and thitough
coun4e2ing?

Them is a 'tetentLon expecdtancy at the undvi.gtaduate,ZeveZ.

Theite.Soke., some cake must be taken a the eZection '66 mi.nokitif

otuden3,tz to ascettain whetket. they have, the potentiaZ 6ot

9/taduat,L0n. Just as gn.aduate and p-3',Itoe.64ionat insti-twtions have

the. publem o6 ba2ancing test 4c04e_4 and gtarie point aye/cages a:&th

othet indices Zess quantitative and niolLe judgemen tar, the. same

pitob.Cein puvaies in the. undetyraduate admissions /*aces's. The

ite4otu.tioa 06 such a ptablen has iinptications that Cait be utai.zed

by the,gtaduate. and pto6essionat. sehooes. Fon. exampte; i6 the

gtaduate on. 046essionat .seiwa L6 ooking iot evidence' that a

student with aztae handizaps a showing signs 66 t,i,sing above.

those eilnc:tati.ons , the :s tudents ' ptogtess at the undetgtathLate

Zevet becomes a vaeuabte. socace o6 n6ostmati.en ivhcn the. a pfi.eation

izeviewed the gtaduate ard pito6eonai 4e1Lou.e.



CONCLUSION

Incteasing4 those woithing with aS6iAmati.ve action e6Sotts at

the gaaduatt and iOto6essional &vet aae considelting the impottanee

op eatey identiSication oi catee4 and educationa goats. They-ate

atao consideting the .mpo'uzc a utiiizing those iaotivationat

6actou that oveacome academic handicaps that may atise Aom schoa

and home enviizonments. MiiAmative action aootts in behal6 06

gtaduate allot paqessionat schoots can be gteatty enhanced .q a

stale-wide e6iott wete made in which the enti4e sputtum on educati.on

is inctuded. Pusently, a66itmative actLon ptogtams Lute too st'Lateed

at the aementany-secondaily &vet, the community-co/Lege levet, the

tiout-yeaa cotiege &vet and the post-gaaduate Zeva.

7
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