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Introduction

We have all faced issues on which we did not agree and have ex-
perienced that which we felt wrong or unjust. But in those inequitable
situations we have often been hesitant to rebel. Most often we have
. held our tongues and persevered. The days of silence and suppressed
protest are beginning to disappear, and more and more people are exer-
cising their right to speak up.

The courts today are often upholding the rights of employees to cri-
ticize their employers publicly. The right of free speech under First
Amendment protection is not only making such criticism possible but
is encouraging it. Employers are prevented from trying to silence or
punish tt ose who do speak out. Federal laws protect individuals who file
discrimination suits from harassment by employers.

The law today not only prohibits discrimination but prohibits repres-
sion of those who attempt to have discrimination eliminated. The right
to speak up is indeed protected, and it is this right which must be ex-
ecived if discrimination is to be eliminated.

This book was written to provide the public with the tools to “speak
up” against discrimination, to “speak up” for equality. Defining equality,
knowing the laws of its enforcement, understanding the court proce-
dures, realizing the avenues for change, and committing oneself to ac-
tion are all essential tools addressed within this text.

Patricia L. GEADELMANN



Contents

I. What Does Equality Mean? ... Christine Grant

=

R ESs <28

How Can [ Determine if Equality Exists? ... Patricia L.
Geadelmann

What Does the Law Say? ... Patricia L. Geadelmann
Compliance Agencies ... Yvonne Slatton

Court Precedents ... Patricia L. Geadelmann

Sex Role Stereotyping ... Patricia L. Geadelmann
Effecting Change ... Christine Grant

Remedial and Affirmative Action ... N. Peggy Burke

Gaining Support from Other Groups ... N. Peggy Burke

Appendix
References

)



CHAPTRR |

What Does Equality Mean?

Christine Grant
+ ‘troduction

This chapter was written with the assumption that all recent federal
legislation prohibiting sex-based discrimination was necessitated by the
fact that women in the past have been the object of discrimination,
even though there are instances where the reverse may be true. Perhaps
the validity of this assumption can best be demonstrated by an ex-
amination of interscholastic and intercollegiate athletics for males and
females in this country in the twentieth century. However, a study
of many physical education programs could also support the assump-
tion.

This section deals not only with the letter of the law but also the
intent of the law. Unfortunately, the letter and the intent are not al-
ways in harmony and, in some instances, appear to to be in conflict.
In addition, since the definition of equality may differ because of dif-
ferent perspectives, there has been an attempt to examine the concept
of equality as it is perceived by the various groups affected, i.e., stu-
dents, faculty and administrators. In the process, major problems ar:
discussed. To fuse the letter and the intent of the law, there is also a
brief summary of what seems to be “just and fair” to the people in-
volved.

Many administrators may agree with the suggestions offered; others
may not. Their reactions depend on their definitions of equality. Many
lawyers may agree with the interpretations offered, while others may
not. Unfortunately, it is likely that only court cases will be able to
give the “correct answers” and this may take years! Meanwhile, it is
essential that each individual attempt to establish her/his own defini-
tion of equality and the administration’s definition of equality as a
starting point for progress.

1. The Problem of Words: Equality/Equal Opportunity/Compara-
bility/Equity

According to Webster’s dictionary, the synonym for equal is ““same,”
and one of the early meanings of the word is “exactly the same in
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measure, quantity, number or degree: like in value, quality, status or
position,” Equality is defined as: “character or condition of being
equal.” From these words, there is the implication of no differences,
and certainly the intent of recent federal legislation has been to create
the stage for a society where all people, regardless of gender, will be
treated in the same manner.

In the transition stage, problems have arisen, since it is impossible to
merge two unequal parts and create a whole which demonstrates equal-
ity. The problems encountered in achieving equality for the black race
in this country perhaps best illustrate this point. Hence, during the
transition period, the law has encoaraged the creation of affirmative and
remedial action programs to accelerate the move toward equality.

Equal op portunity, a term associated with many pieces of legislation,
again implies the necessity to offer the same opportunity. However, in
the Title IX Regulation, and especially in the Athletics section 86.41, c,
“equal” obviously does not mean the “same” with regard to the selec-
tion of sports for males and females and most especially with regard to
equal funding for male and female teams or programs. Hence the word
comparability has come into vogue. But what does the term mean?

The dictionary definitions of “compare” are interesting. Namely, for
the transitive verb they are: “(1) to represent as similar; to liken; (2) to
examine the character or qualities of, for the purpose of discovering
their resemblances or differences” (author's emphasis). For the intransitive
verb, it is: “to be like or equal; to admit, or be worthy of, comparison.”
With this word, while there may be strong similarities or samenesses,
there is also the implication that differences may exist. The crucial
question becomes: to what extent may differences be permitted?

It is at this point that one tends to believe that this transition period
between now and the true emergence of equality in our society will be
impossible to cope with. There is yet another word which may help
solve a difficult situation: equity. Among the definitions are the fol-
lowing: “(1) state or quality of being equal or fair; faimess in dealing.
(2) that which is equitable (just) or fair.”

While equality may be the ultimate objective, perhaps equity should
be the immediate objective. With regard to achieving equity at a given
institution, perhaps all proposed actions could best be evaluated by
exantic “: = them in light of the following crucial questions:

¢ Will the action enable the disadvantaged to move expeditiously
in a positive direction toward equality?
® Will the action in any way further disadvantage the previously dis-

advantaged group?



Obviously the answer to the first question should always be “yes” and
the answer to the second, “most definitely not. "

II. Equality or Equity from the Student Perspective

As previously mentioned, equality has the implication of “no dif-
ferences” in the opportunities for, and treatment of, people regardless
of gender. Thus, in the future, if one assumes that no significant dif-
ferences exist between the sexes that could affect performance in phys-
ical education or athletics, then one would anticipate that all physical
education classes and intercollegiate athletic teams would be open to all
students, hence coeducational.

The impact of state and national Equal Rights Amendments remains
to be seen; however, there seems to be little question that they wili
have significant implications for the issue of coeducational versus single
sex physical education and athletic programs. (For more detailed dis-
cussion of the Equal Rights Amendments, see Chapter Ii1.)

KEY ISSUE: SINGLE/SEPARATE PHYSICAL EDUCATION
CLASSES

It will be noted that the previous predictions were based on the
assumption that there are no significant differences between the sexes
which would affect performance in physical education and athletics.
However, at the current time, one must conclude that in the population
as a whole, there are significant differences which could affect the phys-
ical performance. These differences may exist for one or both of the
following reasons:

® Historically, girls and women have been denied the opportunity
and the encouragement to develop their physical skills. Moreover,
the societal attitude, still present in the 19705, tends to berate the
athletic accomplishments of women and has provided much of the
“rationale” for continuing flagrant discrimination against women
in sport. For these reasons, it has yet to be determined what
women's physical capabilities are.

® There is substantial research to verify the claims that, following
puberty, there are significant differences between the sexes with
regard particularly to height, weight, and strength factors.

With regard to physical education, it appears that HEW has rejected
both of these reasons, for it is mandated in Title IX that “a funding
recipient may not operate classes or activities separately on the basis of



sex” (31, p. 15, sec. 3) and that the program must be operated without
discrimination on the basis of sex. Perhaps it is hoped that the students
will best be served by a functional (ability) classification rather than a
sex-based classification, However, it should be noted that following

puberty, males are at the favorable end of the range for physical, if not

sacietal, reasons as shown below.

Low Performance High Performance
MALES

i

]

| ~

Note: The extent of the overlap has yet to be determined.

Perhaps in the future it will be shown that the legislative objective is
disserviced by such a classification; for while stereotyping could be

eliminated by such a classification, actual physical differences will not
disappear.,

KEY ISSUES: SINGLE/SEPARATE ATHLETIC TEAMS

In what appears to be a paradoxical position, the Department of
Health, Education and Welfare for one or both of the aforementioned
reasons has permitted separate athletic teams to exist for males and fe-
males “where selection for such teams is based upon competitive skills
or the activity involved is a contact sport” (48, pp. 24142). It would
therefore appear that the intent of the Title IX Regulation with regard to
intercollegiate athletics is to have equality in some instances and equity
in others,

One of the key questions arising from this section in the Title IX
Regulation is: Single or separate teams—what constitutes equality/
equity?

As viewed by some people, the solution to the problem is to allow
both sexes to try out for all teams; and in theory, the result would
produce coed teams with all students treated in exactly the same manner.
However, again the basic assumption is that there are no significant
physical differences between the sexes. While opponents to this solu-
tion may agree that this proposal would theoretically give women
immediate access to the many advantages in the better funded men's
programs, they are also quick to point out that the effect of this policy
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would be to create predominantly or exclusively male teams, thus the
principle of equal opportunity would be violated (108).
To prevent the anticipated imbalance, several other alternatives have

been suggested (108):

1. Field two teams in each sport where the varsity team is open to
male and female students, while the second team is open only to
females. Several problems could arise with this solution:

® The action would be discriminatory against males

* The most highly skilled women would be competing in the coed
team, therefore substantially reducing the quality of the women's
team

® There could be administrative problems with regard to sched-
uling against comparable “varsity” teams.

2. Field two teams in each sport where the varsity team is open to
male and female students while the second team has a 50-50 male/
female ratio. Again, it is likely that the varsity would be pre-
dominantly male and therefore overall the men would have a
greater opportunity for participation,

3. Field one cr two teams in each sport and have a 50-50 males
female ratio in each instance. This suggestion shows real pos-
sibilities for certain individual sports if competition is structured
so that males compete against males and females compete against
females, e.g., golf, tennis and badminton. In most sports, time
periods of events could be alternated so that males could compete
against males and females against females, with the final result
being the aggregate score. Obviously this would be a fast method
by which to achieve equality of treatment of students. More-
over, travel expenses would be consolidated in this aspect of the
program. However, in other instances greater travel expenditures
and time commitment would be necessitated if the women's teams
had to be drawn into the geographically large conferences, e.g.,
the Big Ten, Pacific Eight, etc. Because of the difference in level
of competition, most women's teams are currently able to schedule
within the state or a small geographic area (see page 00). With
many of the team sports (e.g., football, basketball, volleyball,
field hockey) additional problems arise, revolving around:

¢ the ability of women to compete safely with men when height,
weight, and strength differentials are reflected in the sport

e the fairness of men competing with women when height, weight,
and strength differentials are reflected in the sport. Such differ-
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ences may result in either ostracism or unfair exploitation of
the femnales on the team,

4. Field several teams based on height/weight classifications. Theo-
retically this would produce coed teams, but the following prob-
lems could occur:

e It is highly possible that the strength factor would favor males
even when the height/weight factors were kept constant. This
again could produce predominantly male teams which would
perpetuate discrimination against women

® The system wuuld be expensive because it would require a great
number of teams

¢ It would be necessary for many schools and colleges to adopt
this system; otherwise the scheduling of comparable competition
would be impossible.

5. Field “separate but equal” teams for each sex in every sport Because
of ‘he problems which arise when attempting to provide equality
(sameness), many in athletics are advocating equity in this instance,
i.e., "separate but equal” teams for females and males at the cur-
rent time. Legally the “separate but equal” doctrine, which has
been considered to be inherently unequa! with regard to the racial
situation (133), has been permitted by the Title IX Regulations,
and it is likely that the rationale has been that the interests of
females cannot be served in any other way., However, while this
solution tends to alleviate the problem of opportunity for students
to participate in athletics, several questions arise:

e Should there be an equal number of sports offered to males and
females?

® Should the same sports be offered to males and females or can
there be different sports for the sexes?

® Should there be the same number of teams in each sport?

® Should there be " same number of players on each squad?

It is at this point that the institution has choices, and hopefully the
administration's decisions will reflect just solutions which reflect the
interests and abilities of both male and female students.

This may be the ideal time to stress the need for equity with regard
to the number and kinds of sports and the number of teams open to
male and female students, while achieving equality with regard to the
treatment of students in all sports. Unfortunately the institutions ap-
pear to be making slow progress toward either objective. At many
schools and colleges, female students have yet to experience equity of
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offering* and at very few (if any) institutions is there equality in the
treatment of students. This is why federal legislation is necessary.

6. Field three teams (one male team, one female team, and one coed
team). Although this would provide for more participants, which
many people advocate, there would also be some problems, such
as the expense and the difficulty of scheduling competition for all
teams. Moreover, the ratio of male/females and the problems re-
lated to the mixed teams in team sports still must be dealt with.

Where no comparable team exists for one of the sexes, the following
suggestions may be considered:

e the creation of a team for the disadvantaged sex if interest and
ability warrant it

e the opening of the opportunity to both sexes if there are insufficient
numbers to form two separate but equal teams. It should be noted
here tnat the problems already mentioned in relation to coed
teams would have to be solved (e.g., ratio, safety, etc.).

® keeping such teams closed to one sex, if there is a pattem of equal
oppertunity for athletic competition for both sexes at an institu-
tion, e.g., eight sports for males and eight sports for females,
though not necessarily the same sports.

KEY ISSUES: SCHOLARSHIPS

Currently, under Title IX Regulations, an institution need not offer an
identical number of athletic scholarships for each sex. Rather, an in-
stitution “must provide reasonable opportunities for such awards for
members of each sex in proportion to the number of students of each
sex participating in interscholastic or intercollegiate athletics” (48, p.
24142) (author’s emphasis).

Thus, rather than mandating equality on this aspect, HEW has at-
tempted to legislate equity, which will be difficult to determine, due,
in part, to the following factors:

o differences in the number of sports offered to males and females
(but this could be fairly easily corrected by the institution)

o differences in the number of players on each squad when separate
teams in the same sports are available (this could also be easily cor-
rected by the institution)

¢ differences in the number of teams offered in each sport, e.g.,
often only a varsity team is available to one sex while the other
sex may have opportunities to be selected for two, three or four



teams. In some institutions this is a philosophical difference be-
tween those in control of men's and women's athletics, i.e., tend-
ing toward the principle of participation for many, as opposed
to participation for the selected few. Again, this should be rectified
at the institutional level.
¢ differences in the number of students participating in what could
be termed “comparable” sports opportunities, e.g., football and
field hockey. Of all the problems mentioned, this is the most dif-
ticult to solve and has caused considerable pressure from the
NCAA and supporters of men'’s athletics to be brought upon HEW
to exempt contact and/or revenue-producing sports from Title IX.
Although the attempt has been unsuccessful to date, the loophole
for an imbalaance in financial aid opportunities still exists. For ex-
ample, in the “comparable” sports of football and field hockey,
where the number required to play each game is identical, the
number typically carried on each squad differs significantly. At
many institutions, approximately 140 men are on the football squad,
while approximately 20 women are on the field hockey squad.
NCAA regulations for Division | schools permit 95 scholarships
(reduced from 105 in 1976) to ease financial problems. Many
people question why intercollegiate football teams need 95 scholar-
ships when professional teams carry only 43 players. This problem of
numbers undoubtedly caused HEW to create the "proportional”
solution. Thus, if 400 men and 200 women participate in athletics,
an institution could be expected to provide scholarships on a 2-1
basis. It should be noted that compliance with the proportional
requirement probably will be judged on an entire male/female pro-
gram basis rather than on a sport-to-sport basis. In addition, con-
tact sport scholarships do not appear to be exempted from this
proportional requirement.
If any institution is truly committed to the concept of equality with
regard to financial aid (and Title IX has not mandated this), there are
two alternatives:

* Decrease the number of football scholarships to a number compar-
able to all other teams

® Permit increased participation in women's athletics, i.e., the cre-
ation of additional teams (2nd, 3rd and 4th teams) until the number
of male/female participants is equal.

It is unlikely that many institutions could financially cope with the
second alternative, and thus the first would appear to be the only so-
lution. Unfortunately, any courageous institution willing to take this
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step might also be committing financial suicide, since only a few of the
top athletes could be attracted to any given institution. As a result, it
would be difficult to field top c¢. mpetitive teams, spectators might de-
crease in numbers, and the revenue to support other athletic teams
would disappear. Consequently, it would be imperative that such a
step be taken, not by one institution, but by the entire nation. The so-
lution to this problem must lie entirely on the shoulders of the main
national governing organizations. Such a mandate could only be made
if sufficient individual institutions recommend and support it. Might
not every school other than the super-powers stand t benefit by dras-
tic cuts, e.g., to 20 football scholarships? Is there not a strong pos-
sibility that the top thousand high school football players would tend
to distribute themselves across the nation and create more equally
balanced teams?

Basically the same argument can be made with respect to the max-
imum amount of each scholarship. Briefly, the situation is such that

® Legally it is questionable whether an institution can offer full-ride
scholarships to men and tuition-only scholarships to women.

e Few, if any, institutions can afford to duplicate the full-ride scholar-
ship system for women, e.g., tuition, room and board, and books.

® Hence, if the institution cannot financially afford the maximum
amount for female scholarships, another alternative would be to
reduce the maximum amount for male scholarships.

® Once again, this action by an individual institution could be sui-
cidal under the present system.

¢ Another alternative within an institution is to reduce or eliminate
the scholarships for the male non-revenue sports (this appears to
be occurring already). Once more, i, is a philosophical decision
which can be made at the institutional level, but opposition to
such a solution is likely to come from the men's “minor” sports and
from those in women'’s athletics since the philosophy of the latter
group seems to favor the “all sports are created equal” principle.

Perhaps the entire controversy will be resolved by the combined ef-
forts of governing organizations for both men and women. Failing this,
however, perhaps an emergency national meeting of all college presi-
dents could be called to deal with the situation since it is the presidents
who ultimately must be accountable in terms of equality and in bal-
ancing the budgets. Another possibility would be to have a combined
meeting of representatives—college presidents and leaders of men's and
women's athletic governing organizations.



KEY ISSUES: UNEQUAL EXPENDITURES

There are several problems related to the mandating of equal expen-
ditures for men’s and women'’s athletic programs:

¢ differences in the number of participants (see previous section)

* scholarship expenditures (see previous section)

* men’s conference structure versus women's conference structure

* sources of funding for men’s and women's programs (see pages
21-23).

The fact that Title IX has not mandated equal aggregate expenditures
for the male and female programs has brought considerable criticism.
Doubtless much of this criticism has come from those directly concerned
with girls" and women'’s athletic programs and from those alarmed by
the rest™s of a 1974 informal survey conducted by WomenSports. In
this article it was stated that: “In schools, boys' budgets, on the aver-
age, were five times larger than girls’; in colleges men used thirty times
as much money. And that's only an average. In some universities, the
men's budget was 100 times as great as the women'’s in the '73-'74 aca-
demic year.” (122, p. 37).

Obviously those committed to the concept of equality cannot sup-
port the Title IX loophole which permits the continuation of such dis-
crimination. This position has been stated by the American Civil Lib-
erties Union which, commenting on an early draft of the Title IX Reg-
ulations, stated that: “Although an evaluation of expenditures would
surely be the most effective criterion for assessing institutional com-
pliance with the other subdivisions of 86.38 (86.41 in the current Reg-
ulation), the final provision (equal expenditures not required) makes
such an evaluation impossible” (31, p. 16, sec. 3). Moreover, it is
noted that the separate but equal team structure must ensure equality,

-and that this “cannot be assured unless equal per capita expenditures
for each sex are required” (31, p. 14, sec. 14).

Legally it may be possible to argue that the overall legislative ob-
jective is disserviced by the unequal expenditures provision because this
specific objective is improper (i.e., if the objective is to keep women
from participating in athletics), or because this objective is based upon
an erroneous assumption (i.e., women do not want to participate in
certain sports). Moreover, the courts may rule that cost savings do not
justify the denial of equal protection or that such a provision denies
equal educational opportunity (31).

The main problem in this area not discussed in the previous section
is the men's conference structure. The current situation is that male
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teams in many institutions are bound into geographically widespread
conferences. The majority of the women's teams, on the other hand,
have open scheduling, which permits the scheduling of nearby compar-
able teams in each sport, with access to top competition assured through
successful performances in the following structure:

National Tournament

Regional Tournament

State Tournament

This difference in scheduling helps to account for at least part of the
differences in the unequal expenditures since travel costs constitute a
fair section of the budget. To duplicate the current conferences or to
incorporate women's teams into existing conferences is financially out
of the question and competitively unnecessary at this time. It is essential
for each institution to evaluate whether such conferences for men in the
future will be financially feasible and/or competitively necessary. Again,
it will take a courageous institution to withdraw the men's teams from
such conferences.

The entire issue of equal expenditures is further complicated by an
apparent difference in philosophy between those in men's and women'’s
athletics. At one end of the spectrum is the big-business athletic pro-
gram where everything is accorded the athlete and where, in retumn,
winning performances are expected or demanded. At the other end is
the club sport, wherein few provisions, financial or otherwise, are ac-
corded the athlete and wherein the participants make demands upon
themselves with regard to results (wins). Between the two extremes,
but closer to the club sport than to the business sport, lie most women'’s
athletic programs. Those in control of such programs are caught in a
bind. Philosophically they are more oriented toward maximum partic-
ipation and athletics for the athletes’ sake rather than for the spectators’;
" yet, the: are also committed to the concept of equality and are op-
posed to discriminatory practices. To such people, the optimal level for
all athletic programs lies between the concept of club sports, which
tends to necessitate considerable financial outlay by the individual stu-
dent, and the concept of big-time athletics, which tends to necessitate
considerable financial outlay by the institution. To achieve the optimal
level may necessitate the curtailment of many current male programs,
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and although institutions may agree that escalating the women’s pro-
grams to male levels is not financially possible (or educationally sound),
the same institutions are making no move to effect any curtailment of
male programs. Until they do, it would appear that women are left
with no alternative but to attempt to escalate their programs to achieve

equality.
KEY ISSUES: DIFFERENCES IN REGULATIONS

Ultimately, in any given institution, the rules and regulations for
male and female athlites should be the same. Currently there are con- )
siderable differences, and while “reasonable” differences may be per-
mitted under Title IX, that which is “reasonable” has not been defined.
Among the key differences are the following:

¢ differences in eligibility to participate

e differences in eligibility for scholarship.

While it may be legally possible to maintain such differences, since
Title IX permits the existence of different administrative structures for
men’s and women's programs at the institutional leve], this is an issue
which should be addressed. Again, the sclution to the problem would
appear to lie at the level of the national organizations. While no prog-
ress has been made at this level to date, attempts are being made to de-
termine if rules based on philosophical approaches can be legally de-
fended. At some institutions the adoption of the more stringent rules
(usually the men’s rules) are being considered in order to solve the
problem. This solution, however, may cause opposition from those in
women'’s athletics since this could be regarded as the first step toward
the adoption of the “male athlete model” as the institutional “model,”
thereby eliminating the possibility of the creation of an alternate ap-
proach.

Hopefully the problem in this area can be solved either by a joint
committee of representatives from all governing bodies or, if necessary,
by a joint committee comprised of college presidents and the repre-
sentatives from the governing bodies.

KEY ISSUES: RECRUITING PROCEDURES AND PRACTICES

Recruitment has problems sismlar to those discussed previously:
¢ Most institutions cannot afford to duplicate the current male model
of recruiting procedures and practices.

12
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® Many of the.e in women's athletics appear to be philosophically
opposed to such procedures and practices.

It is a current practice for many in men's athletics to attempt to en-
tice the best athletes to a given institution, whereas those in women's
athletics frequently coach the best athletes who have already enrolled

~at the institution. The problem confronting the institution has been
summarized this way:

The issue of sex discrimination does not rest on whether or not
recruiting is desirable. It rests on equality. For example, if an institu-
tion feels that recruiting student athletes is not desirable, it may wish
either to use the pressure for equity to de-emphasize recruiting for
males, or to begin recruiting female athletes with the same intensity
they have been recruiting males. (108, p. 9)

Again, it would appear necessary for college and university presidents
who are aware of the overall financial situation to meet with the leaders
of national intercollegiate governing organizations to resolve this prob-
lem.

PUTTING PRINCIPLES INTO PRACTICE: RECOMMENDATIONS
FOR CONSIDERATION: ATHLETICS

1. Affirmative action steps should be taken to overcome the effects of
past discrimination and to encourage women to consider the oppor-
tunities now afforded them in intercollegiate athletics.

2. There should now be an equitable number of opportunities for
males and females to compete in athletics if a sufficient number of stu-
dents express an interest in obtaining such opportunities. Ultimately
there should be equal opportunities. The current difference between
the male and female standards of performance should not justify an
imbalance in offerings. There must be affirmative action to equalize
the opportunities.

3. Where a current imbalance of male/female participants exists, an
institution should be required to prove that the situation is not
being created by discriminatory practices.

4. At *he current time, sex-segregated teams appear to be the most
viable option since the other alternatives are less equitable to women.
{Exceptions: pre-puberty teams and where no comparable team can
be created for the disadvantaged sex.)

5. True equality should exist in other areas:

a. There should be no overall pattern of difference in the provision
and quality of supplies and equipment for male and female teams.
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There should be an equal sharing of all facilities for practice
and game schedules. Practice and game times should also reflect
equality. :

There should be an overall pattern of equality with regard to the
number of practices, the number of games, and the quality of
competition.

Per diem allowances should be the same for all athletes.

There should be an institutional policy to ensure equality in
means of transportation available, according to distance to be
traveled and size of team involved.

All students should have the benefit of having highly qualified
coaches. The ratio of student/coach should demonstrate the prin-
ciple of equality.

All students should have the same academic tutoring opportunities.
Both sexes should experience the same quantity and quality of
locker room provisions.

Both sexes should have equal access to the same medical and
athletic training services.

The provision of housing and dining facilities and services -hould
reflect the same opportunities for all athletes.

Athletes should be equal with regard to privileges, e.g., credit
for participating, exemption from physical education require-
ments, awards for participation.

School/university publications and any public information of-
fices of the institution should reflect equal concern for the publicity
of the girls/women’s programs.

All athletes should be adequately insured.

There should be equal opportunity for athletes interested in
obtaining employment,

. During the transition period there should be at a given institution:

a.
b.

C.

financial aid equity awarded on a proportional basis

equity in expenditures, reflected in equitable per capita figure
pressure by individual institutions upon national organizations
to resolve the problems related to equality in: financial aid, ex-
penditures, rules and regulations, and recruiting procedures

. In the future there should be stated goals to ensure that, at a given
institution, there will be equality with regard to:

on oo

financial aid opportunities

expenditures for male and female programs
rules and regulations

recruitment procedures and expenditures

14
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RECOMMENDATIONS FOR CONSIDERATION: PHYSICAL
EDUCATION

1. L it is believed that significant differences exist between the sexes
with regard to physical performance, it appears desirable in the
post-pubertal years to offer single-sex sections and coed sections in
activity classes to satisfy both the letter and the intent of the law.

2. Where the above is unfeasible, it is possible that two grading standards
will be necessitated since it may be totally unfair to the female sex
to grade on one standard.

3. It is essential that physical education requirements for graduation be
the same.

4. It is imperative that there be equa) sharing of facilities and an equality
of equipment available to all students.

5. With regard to physical education majors at the college level, it is
necessary that equality exist with regard to:

a. grade point average requirements

b. course requirements

¢. opportunities to obtain the same credentials, e.g., coaching classes,
coaching certification, etc., because, as stated in one document:
“Policies which prohibit one sex from taking courses which develop
their skills would have the lingering effect of limiting future job
opportunities and would be a violation of Title IX” (108, p. 4).

[11. _Equality or Equity from the Faculty Perspective

Several laws have been passed to prevent discrimiratory practices
in employment, and all aspects of employment are now covered by one
or more federal laws, i.e., hiring, salaries, opportunities for promotion
and advancement, availability of support services, and fringe benefits
(State Equal Rights Amendments, Title VII of the Civil Rights Act of
1964, Title IX of the Education Amendments of 1972, Equal Pay Act of
1963, and Executive Orders 11246 and 11375). Therefore, in theory there
should be equal employment opportunities for women in physical
education and athletics; in practice, however, this is not the case.

KEY PROBLEMS: SALARIES

At the public school level the salary problem does not generally exist
for those in physical education since most school boards have established
wage scales based on educational qualifications and years of experience.
A few districts, however, continue to credit military experience on the
salary schedule and to provide supplements for heads of household.
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These practices typically are beneficial only to males and therefore
constitute a source of discrimination. In interscholastic athletics, there
have been considerable disparities in the financial reimbursement for
male and female coaches despite the fact that women are often equally
quaiified and often work the same number of hours as their counterparts.
Sometimes, regardless of the gender of the coach, those in women's
athletics are paid less than those in men’s athletics.

At the college and university levels, there appear to be salary problems
in both physical education and athietics. According to the Ashcraft
study (1), in colleges and universities male physical educators were paid
higher salaries than female physical educators when rank and degree
were equal.

The entire question of salary differential, however, is very complex
because it is dependent not only upon educational qualifications (degrees)
and experience, but upon “productivity” as well. Hence, in many
instances, the higher male salaries have been "substantiated” by the
fact that there was greater productivity by the men, which prompted
male promotions at a faster rate. Further investigation, however, may
show that in many institutions men enjoy lighter teaching loads, more
time for research with greater access to research facilities and equipment,
and more secretarial assistance.

In the area of athletics at the college and university levels, the salary
differential is even more obvious and more complex. Briefly, the problem
revolves around the fact that at many institutions male coaches are
hired, promoted, retained and paid according to different criteria than
those used for all other faculty. In fact, some football coaches are paid
more than university presidents or schoo! superintendents. Many of the
women, on the other hand, have been and still are associated with
the physical education department and hence follow the criteria for the
general faculty.

Two essential questions arise:

1. Do the women wish to demand equal pay for equal work? If this
is the case, then it is simply a matter of proving that the duties
of the coaches are substantially similar by way of skill, effort and
responsibility. Incidentally, the fact that many male coaches
spend a large portion of their effort on recruiting athletes, which
the female coaches are prohibited fromr doing (AIAW regulations),
may be offset by the fact that female coache. often have heavier
teaching loads and departmental responsibilities. Whether recruit-
ing would be held to be “substantially similar” to teaching and de-
partment responsibilities and thus require equal pay is yet to be
determined. It is, however, a matter worthy of investigation.
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2. Does the central administration wish female coaches to follow the
criteria for general faculty or follow the criteria for those in men's
athletics? While philosophically (and financially!) the institution
may prefer the former, it is highly unlikely that the courts will
permit the continued discrimination, Hence the institutions must
decide whether to raise the female salaries or to adopt a long-range
plan to bring the male salaries back into line with the general faculty
salaries. Under precedents set by decisions based on the Equal
Pay Act, salaries cannot legally be reduced. This means conse-
quently, the new appointees should be paid in accordance with
the highest (men’s athletic) salaries.

Also tied into the question of salary is the tenure/non-tenure tract
question. One of the points in the rationale for higher salaries for the
male coach is the fact that he suffers from job insecurity. However,
many institutions are apparently hesitant to open the tenure tract to
female coaches and therefore women enjoy neither the security advantages
afforded general faculty nor the financial advantages afforded the men’s
athletic faculty.

It should also be noted that where men’s and women's athletic depart-
ments have been merged, it would be more difficult (if not impossible)
to justify salary inequities and/or differences in criteria for promotion,
retention, etc.

Institutions have the responsibility to rectify this situation, which
can be remedied only by a thorough analysis and a careful consideration
of the long-range consequences of today's decisions.

KEY ISSUES: EQUALITY OF OPPORTUNITY IN OBTAINING
TEACHING, COACF™NG AND ATHLETIC ADMINISTRATIVE
POSITIONS

By law, all positions must be open to members of both sexes, even
in the athletic situation where there are separate teams for males and
females. Unfortunately, however, in many instances the laws appear to
be working against women in both the public schools and institutions
of higher learning. Briefly, the situation is that “the best qualified
person” is given the position, and the “best qualified” in many cases is
deemed to be a male candidate.

The situation in physical education is such that, because of past
discriminatory practices, women, who have tended to have heavier
teaching loads, with less time and equipment for research and therefore
lower ranks, are being bypassed for the teacting and administrative
better positions and/or promotions.
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In athletics, many women are also being bypassed since men histor-
ically have had the opportunity to be both high-level competitors and
well-qualified coaches, while women have not. Therefore, with the
sudden growth of women's interscholastic and intercollegiate athletics,
male coaches are finding an increasing job market, while the female
coaches who had previously voluntarily coached the semi-competitive
teams of the 60s are discovering; that they cannot compete on the job
market with the male applicants in terms of experience and paper qual-
ifications, This may be particularly true where male and female athletic
programs have merged and the female coach suddenly finds herself in
the “assistant coach” role. This step obviously places such females in
non-decision-making roles, which is hardly the intent of all recent federal
legislation.

The same trend is apparent with regard to the athletic director positions.
Women, who for some time have voluntarily administered the embryonic
intercollegiate athletic program for women, have suddenly found them-
selves as “assistant” athletic directors in combined departments and
hence have been subtly removed from decision-making positions.

This trend not only creates a more unjust situation for women in
general but also very effectively denies those in women'’s athletics the
opportunity to create a viable alternative model for athletics.

KEY ISSUES: MERGED VERSUS SEPARATE DEPARTMENTS

A key question in the issue of merged versus separate departments is:
“In which structure are women more likely to have equal opportunity
and equality of treatment?”” The previous section has largely dealt with
this question, and perhaps the concerns of women can best be represented
by the following reports:

1. In Ashcraft's 1972 study, which elicited responses from 1,221
physical educators trom 131 public coeducational colleges and
universities, some of the findings revealed that:

e Greater differences existed among physical educators differen-
tiated by sex than by the administrative structure of the depart-
ment in which they taught.

® Men physical educators usually had better employment con-
ditions than women teachers.

» Reorganization of the departmental structure resulted in few
changes in the load and level of classes taught by physical
educators.

® Women faculty members who had a female department chair-
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man generally had better employment conditions than women
who had a male department chairman. (1, p. 2)

Note: As mentioned previously, it was also found that men were paid
higher than women when rank and degree were equal.

2. Although Ashcraft established that discrimination against women
occurred in both separate and merged physical education depart-
ments, some of the results of a study by Fornia (65) should be noted.
According to the respondents (73% of 476 representative physical
education faculty of public and private institutions of higher
education in 48 states and Canada):

Inequity is a'so the nucleus of an issue regarding mergers of men'’s
and women's di partments of physical education. Respondents noted
that in departments which have merged, opportunities for women
in administrative capacities, as well as their opportunities to teach
theory courses, have decreased. (65, p. 36)

3. A recent report on the Harvard/Radcliffe merger noted that in
athletics:

* The women's athletic director relinquished most of her authority
to the male athletic director.

® The male Harvard coaches were made administrative heads of
the sports in the Radcliffe program.

® There were blatant inequalities in the sharing of facilities.

* Thebudget for women neither improved nor allowed for necessary
program development and expansion. (64, p. 39)

4. The NAGWS, concerned with the possibility that Title IX will be
used as a vehicle to further disadvantage women, has suggested
that, prior to a merger of separate administrative structures,
institutions should be required “to develop affirmative action
programs demonstrating how a merger can be effected in a non-
discriminatory manner and to develop validated predetermined
standard for employment selection.” (10, p. 39)

5. The Report of the Carnegie Commission on Higher Education,
focusing on the status and role of women, indicated continued
discrimination against women in education. In addition, the report
stated:

We favor the continuation of colleges for women. They provide
an element of diversity among institutions of higher education and
an additional option for women students. An unusual proportion
of women leaders are graduates of these colleges. Women generally
(1) speak up more in their classes, (2) hold more positions of leader-
ship on campus, (3) choose to enter more frequently into such
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“male” fields as science, and (4) have more role models and mentors
among women teachers and administrators. We oppose the homog-
enization of colleges in general, and of all special cultures within
them. (2, p. §)

For the above reasons, there are those who also support, for the time
being, the continuation of enclaves of women on coeducational campuses,
e.g., separate physical education and athletic administrative structures.
It will be noted that no specific administrative structure was mandated
by law; in fact, it is stated that:

institutions are not precluded from employing separate adminis-
trative structures for men's and women's sports (if separate teams
exist) or a unitary structure. However, when educational institu-
tions evaluate whether they are in compliance with the provisions
of the regulation relating to non-discrimination in employment,
they must carefully assess the effects on employees of both sexes of
current and any proposed administrative structure and related
coaching assignments. Changes in current administrative structures
or coaching assignments which have a disproportionately adverse
effect on the employment opportunities of one sex are prohibited by
the regulation. (S1, pp. 3-4)

Perhaps the entire situation is best summarized by the Carnegie Com-
mission:

Women should be given more freedom of choice—and more
options—than they have had in the past, both for their own sake
and for that of society. This can and should be done without loss of
academic excellence, and without artificially contrived controls.

We should make possible the achievement of equality where
situations are equal; but expect differences where situations are
different. Women with free choices may, because of differing in-
terests, make different choices from those of men, and their resultant
patterns of action may not necessarily conform to those of men.
Some women will lose productive years in the development of their
competence. Differential patterns of activity are not evidence of
discrimination if they are based on either free choice, or on different
abilities to perform, or on a combinaticn of botk. (2, pp. 8-9)

KEY ISSUES: FRINGE BENEFITS

In all of education, where there are salary inequities, women not only
suffer at the present time but also are disadvantaged during their entire
retirement period. This occurs because the greater the contribution
during the work years the greater pension during the retirement years.
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In athleticy, particularly at the college and university levels, there are
iddiﬁum}“ﬁixmbmdit"probM\swhichdsomberuolvedby
thehuﬁtuﬁmAmdmemsuchbendimasﬁtemgivmm
mkmd:ubymppmﬁwmdulusinﬂacommunityandop—
pnﬂmiﬁufo:nnkmchutompplenmttheirhmmbymdiomd/
m&vﬁmﬁm.%magainm:caphﬂmphicaldﬂemmfor
the administration and for those in women’s athletics, especially in
institutions where people are attempting to create an alternate model
for athletics. Althwshthesetypuoffringebmeﬁtsmnatspedﬂcaﬂy
addmndbyfeduallesishtion,minsﬁtutimsminéfectper—
petuating discrimination by permitting such practices.

PUTTING PRINCIPLES INTO PRACTICE: RECOMMENDATIONS
FOR CONSIDERATION

The basic factors on which there should be equality are listed in
Chapter 1I, e.g., work loads, office space, support services. However,
in addition, the institution must immediately deal with the following:

1. development of criteria for employment of all coaches and sup-
portive staff, i.e., hiring, salaries, opportunities for promotion,
fringe benefits

2. the determination of an administrative structure that would best
serve the needs of all faculty in physical education and athletics

3. development of an affirmative action plan to correct current in-
equities, coupled with a system which will regularly monitor
progress toward the desired goals

4. establishment of a grievance procedure

IV. Eguality or Equity from the Administration Perspective

KEY ISSUES: FUNDING

Not surprisingly, the main problem facing public school, college and
university administrators is lack of money. Even in institutions where
administrators may be totally committed to the concept of equality,
this problem can create horrendous obstacles toward achieving equality.

Inphyﬁcaleduation.whmﬁ\epesmnelmdpmsnmmfunded
bymandfedenlmia.aconddeublemko&mmqtﬁmdto
correct inequities in salaries, facilities, etc. To compound the problem,
at many institutions, state monies may not be used to finance athletic
mm.mdmﬁfiamofﬁﬁsonefmorisovemhdnﬁng,mda
background on this is required to understand theproblems.
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In the early part of this century those in men's athletics were in-
structed that, in order to have a program, they had to raise the money
for its upkeep. Fortunately or unfortunately, because of societal interest,
this did not prove to be difficult, and in fact it became increasingly easy
to develop the big business of athletics. Much criticism has been made
over the years of men's athletic programs by the same society which
had refused to assume basic responsibility for funding these programs.
Now many large programs are caught in a cyclic bind: they are forced
to be self-supporting; therefore they must attract spectators; there-
fore they must win; therefore they must attract the best athletes; there-
fore they must keep up with the Joneses across the nation; therefore if
one institution does “it,” so must all the others who are on the treadmill.

Strangely enough, many administrators and even state legislators
who disapprove of funding athletic programs are more than willing to
justify the existence of athletic programs and are quite prepared to
argue that they are educational.

The crucial questions to be answezed are:

¢ Is an athletic program an educational program?

¢ If so, why is it not primarily funded in the same manner as other
educational programs?

* If not, why is it permitted to exist in educational institutions?

With most men’s programs in financial trouble and with the growing
needs of women's programs, the institutions are caught in a financial
nightmare. According to Slatton’s study (28), those directly involved
with women's athletics (institutional representatives to the 1975 AIAW
Delegate Assembly) desire to have the programs financed primarily
through the normal institutional fund. However, it may be questionable
legally whether men's programs can be forced to be self-supporting
while women's programs are not.

On the other hand, those in women’s athletics who would attempt to
get an equal share of the men's revenue should realize that if they
want to share the goodies currently produced by the men, they must be
willing to accept the self-supporting concept and therefore be willing to
create spectator sports programs and garner funds from alumni and
friends.

The administration’s main problem lies in the fact that unless state
legislatures are willing to assist, the administration may have no
option but to repeat the basic error and ask that women's programs
also be self-supporting. This may be done, in spite of the fact that
philosophically the administration may strongly disagree with this di-
rection and despite the fact that this approach has led to serious prob-
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lems in the administration of male athletic programs. In 1975 the Min-
nesota state legislature appropriated $700,000 for athletic funding in
the state universities.)

Other possible sources of funding include income from student activ-
ities fees, availability of tuition waivers and/or special fund-raising ac-
tivities. In addition, much of the expense of facilities, equipment and
maintenance can legally be borne by state monies if such items can be
primarily and legitimately utilized by educational departments, e.g.,
physical education and/or recreation. However, as is obvious, the
main problem still reverts to the fact that athletics itself has not been
recognized as an educational program worthy of being fully funded.
These other possible sources of funding generally have disadvantages
which accompany them, not the least of which is lack of consistency
and security in funding from year to year and the dependency upon
outside sources,

KEY ISSUES: PHILOSOPHY

Closely tied to the funding problem is a philosophical dilemma. In
brief, the situation is that:

Federal law does not dictate what specific philosophy or practices an
institution must follow concerning sports because this is an educational
decision which belongs to those who formulate educatinnal philosophy
at an institution. Federal law does, however, requir. -'.at, once a phi-
losophy or practice is determined, it be applied equally regardless of
sex and that it not have a disproportionate impact on one sex (108,
pp. 3-4).

The important questions which must be answered are:

® Are there substantial differences in the philosophical beliefs of
those in male and female athletic programs?
* If so, which philosophical stance will the institution support?

As always with athletics, the issue is more complex than it appears,
for one cannot ignore the reality of the situation, which unfortunately
is that the philosophical foundation of any program is strongly affected
and directed by the source of funding. For example, one cannot ignore
the whims of spectators if the entire program is dependent upon their
support. Nevertheless, this may be the ideal time to explore the issue
to ensure the creation of improved athletic programs for both women
and men, |

To help establish whether there are significant differences between
the philosophies of those in men's and women’s athletics, adminis-
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trators may wish to avail themselves of a questionnaire drawn up
for this purpose. Grant (18) and Slatton (28) have developed such an
instrument. The Grant study surveyed a total of 22 groups, 17 of
which were directly associated with the University of lowa and five of
which were off-campus groups (AIAW and NCAA officers, male and
female active fellows in the Academy of Physical Education, and
members of the I Club). Among the findings were:

1. Women generally, and women associated with athletics specif-
ically, believe more strongly than men in the need for an athletic
program which will be organized, controlled, financed, admin-
istered and evaluated in the same manner as any other educa-
tional program. (This appeared to be in harmony with many of
the recommendations made by those who have studied athletic
programs in the past.)

2. Least support for the accepted guidelines recommended by the
majority came most often from male groups that were directly as-
sociated with the men’s intercollegiate athletic program.

3. A lack of consensus of opinion within the total group was noted
in the acceptance of policies for recruitment and financial aid.
Particular attention to these areas of controversy seems war-
ranted, particularly in light of the current Title IX guidelines. (18)

The Slatton study, which was administered to all in attendance at
the 1975 AIAW Delegate Assembly, provides a consensus of opinion of
those in this nation who are currently directly involved in collegiate
and university women’s athletic programs. Again, the majority of
respondents strongly believe in the need for an athletic program which
will be organized, controlled, financed, administered and evaluated
in the same manner as any other educational program.

Administrators may also wish to obtain the results of the study of
the educaticnal, economic, legal, moral, political, and sociological
aspects of intercollegiate athletics, which is being sponsored by the Amer-
ican Council on Education. The purposes of this study are to identify
problem areas and to recommend ways of alleviating these problems (74).

KEY ISSUES: INPUT

Another problem facing administrators is that while they are usually
well-informed and well-briefed on the male athletic program through
various sources, they have little knowledge of the state or needs of the
female athletic program. The same may be true for physical education,
Obviously this situation has been largely created because few women



are in decision-making positions. In time, hopefully, this problem will
be alleviated; but in the meantime it is essential that those in women’s
physical education and athletics assist administrators in making crucial
decisions by discussing the vital areas of concern and by regularly in-
forming them of problems and progress. This is true in athletics not
only at the college and university level but also at the public school level,
where school administrators (predominantly male) are vested with the
voting power in the state athletic assoc.ation.

PUTTING PRINCIPLES INTO PRACTICE: RECOMMENDATIONS
FOR CONSIDERATION

Unless administrators are informed of the goals, needs and problems
of the women's physical education and athletic programs, they cannot
be expected to aid in the achievement of equitable programs. Therefore
it is essential that:

® Those in women's physical education and athletics be prepared to
to state their views on the best direction for the programs and
keep administrators well informed of the situation.

* Those in men’s athletics be prepared to approach the current eco-
nomic crisis with possible solutions which could create financially
reasonable programs for males and females.

In addition, it is absolutely essential that state legislatures be re-
quested to help resolve this institutional (and national) dilemma by fi-
nancially supporting what courts have affirmed, i.e., that athletics con-
stitute “an integral part of the institution’s education program” (53, p. 4).
Perhaps, in the long run, this will enable institutions to bring athletics
back into a more acceptable perspective, financially and otherwise.



CHAPTER 1

How Can I Determine if Equality Exists?

Patricia L. Geadelmann

The following checklist may serve as an assessment tool for deter-
mining the status of equality in physical education, recreation and
athletic programs and in employment as it relates to these programs.
The checklist is an expansion of the issues raised in more abbreviated
form by WomenSports (122), the ACLU (31) and the Project on the
Status and Education of Women of the Association of American Colleges
(108). In cases where disparity exists, whether the deprived sex be
male or female, the institution is practicing a form of discrimination
which is illegal. The burden of responsibility for remedying the dis-
parity and ehminating the discrimination is upon the institution.

Although institutions have no legal choice in treating individuals
differently on the basis of sex in the areas discussed below, the actual
method of treatment for all sexes remains open to the institution. For
instance, if it were found that males ona campus were eligible for athletic
scholarships and females were not, that institution would have the choice
of either providing the scholarships for women as well or not offering
athletic scholarships at all. There still rests with the institution the
opportunity and responsibuity for determining the working philosophy,
so long as that philosophy does not differentiate on the basis of sex.

None of the legislation to date speaks directly to administrative
structure in physical education and athletics. Hence, an institution could
continue to have separate sex departments in these areas as long as the
programs administered by these departments offer equal opportunities
for both men and women and the employment opportunities remain
equal for both men and women,

The primary concern is the broad concept of equality of opportunity
as opposed to identical opportunities. The broader concept allows insti-
tutions flexibility in their approach to programs and ensures the ex-
istence of alternatives. There is no force that requires one program to
mirror another.

The checklist may be used as an initial consciousness-raiser for -
members of physical education and athletic departments and school
administrations, but its real use extends far beyond that. Answers to
questions that are backed with factual evidence constitute cause for
filing a complaint or bringing suit. The collection of supporting data
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for the issues in question is crucial to the successful halt to discrimina-
tory practices.

EMPLOYMENT CONDITIONS

hthelmﬁmﬁmﬁzﬁncﬁumﬁqnd()mmnuyﬁmployu?

1. Are men and women given equal opportunities to apply for open
positions?

a. Is news of vacancies as readily available to both women and
men, i.e., are jobs advertised in places where women would
have easy access to them as well as in places where men would
have such access?

2. Are men and women paid the same salaries for essentially the same
work for both teaching and coaching?

3. Do both sexes have equal opportunity to assume coaching or super-
vision duties (including selling and taking tickets, keeping score,
conducting open recreation programs, etc.) for extra pay?

4. Are men and women given the same decision-making power re
garding the conduct of physical education and athletic programs?

§. Do men and women in physical education ana athletics have com-
parable teaching loads and/or released time?

6. Are both sexes represented in administrative positions for the pro-
grams?

7. Are men and women given similar contracts with regard to length
of appointment, fringe benefits, etc.?

8. Are monies for professional travel, coaches clinics, scouting trips,
recruitment, etc. distributed equally between men and women?

9. Are secretarial help and clerical assistance available equally to men
and women teachers and coaches?

10. Do both sexes have equal opportunities for teaching at preferred
hours of the day?

11. Do men and women have equal opportunities to schedule their
practice and competitive events at the preferred times?

12. Do both sexes receive the same fringe benefits with regard to in-
surance, retirement contributions, etc.?

13. Are men and women given comparably sized, located, and equipped
offices?

14. Are numbers of men and women distributed equitably throughout
the professional ranks?

15. Do both sexes receive promotion and tenure after like years, per-
formances, etc.?
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16.

17.

19.

Do men and women both have access to the same number of
support staff in their positions, e.g., assistant coaches, trainers,
information directors, teacher aides, student teachers, graduate
assistants, managers, custodial help?

Do women and men share equally in the “extra duties” expected of
school persornel, e.g., committees, supervision?

Are men and women given equal opportunities to assume leader-
ship positions within the department?

Do both sexes have equal access to such fringe benefits as coaching
or teaching uniforms, use of school owned vehicles, access to rec-
reational facilities, passes to athletic contests, membership in golf
and country clubs, discounts on clothing and sporting goods, etc.?
Does the institution have an affirmative action plan? Is it available
for public examination? Has the institution activated this plan?

PHYSICAL EDUCATION CLASSES

1,

>

n

.9,

Are physical education requirements for graduation the same for
boys and girls, men and women?

Do both sexes meet the same number of hours per week to receive
the same amount of credit?

. Are all curricular offerings open to students of both sexes?

Are students of both sexes encouraged to participate in the entire
range of offerings?

Are grading standards comparable for male and female students?
Where ability grouping is used to divide physical education classes,
are both sexes judged objectively and assigned according to skill
rather than single sex grouping?

Are the sexes treated equally with regard to receiving academic
credit for participation in intercollegiate or interscholastic sports?
Are students of both sexes subject to the same policies regarding
exemptions from physical education?

Are options for fulfilling the physical education requirement equally
open to men and women, e.g., testing out, substituting a recrea-
tional activity, assisting with a class, independent study?

*The Project on the Status and Education of Women of the Association of American
Colleges (108) points out & potential problem in cases wherein students may be exempted
on the basis of a physical fitness test performance. They say, "For reasons of physiology
and training it is likely that male students will in general score higher on these tests than
female students” (108, p. §). Title IX does speak to this in 86:34(d). (See discussion on

page 41.)



10.
11.
13.
14,
. Is the quality and quantity of equipment available for instruction

16.

17.

19.

8

2

Are boys and girls arbitrarily and regularly separated by sex for
physical education classes? (Title IX allows separation for contact
sports only.)

Do both sexes have the same access to highly qualified instructors?
Do differences exist in requirements for women and men physical
education majors?

Is a professional preparation program available in coaching for
both men and women? Does the program address itself to the
entire range of sports in which men and women compete?

Are all facilities shared equally among all students?

comparable for students of both sexes?

Do both sexes have comparable dress (uniform) requirements for
physical education classes?

Is the budget for physical education allocated such that students of
both sexes benefit equally?

Are the policies for obtaining an excuse from physical education
class the same and applied equally to males and females?

In coeducational classes, do students of both sexes participate
fully? Do both sexes have equal opportunities for full participation
in game situations?

Are custodial services for maintenance, repair, cleanup and setup
of equipment and facilities available to serve the male and female

programs equally well?

. Is administrative support given to physical education for both

males and females?

Is adequate storage available for equipment used by both sexes?
Is the same towel service available for all students?

Are first aid and medical attention equally accessible for males and
females?

Are audiovisual equipment and other teaching aides equally avail-
able to the programs for both sexes?

Do both men and women share in the application for and ad-
ministration of proposals and programs involving federal and state
grants?

Are computer and research facilities equally accessible for use by
men and women?

RECREATIONAL OPPORTUNITIES

1.

Are intramural programs provided for both sexes?

29

3



W N

TS

10.

11.

Are the intramural programs equally broad in scope for both sexes?
Do both sexes have intramural opportunities available at peak
interest times?

. Are qualified officials provided for all students’ teams?

Are both men and women given opportunities for officiating certi-
fication and employment as officials?

Are facilities shared equally by teams of both sexes?

Are the programs available for both sexes comparable in levels of
play offered (lower skilled to highly skilled) and publicity provided
(to generate interest and to report games and standings)?

Do students of both sexes have equal access to campus facilities for
recreational use, e.g., handball courts, swimming pool?

Are after-school programs available for both boys and girls in
elementary school?

Do boys and girls share equally all of the playground areas and
equipment during recess?

Does the school make its facilities available to community groups
which provide equal opportunities for both boys and girls to par-
ticipate?

ATHLETICS

1.

2.

Does the total budget reflect comparable support to both the men's
and the women's programs?

Do comparable opportunities for sports participation exist for both
men and women, i.e., do women have as many different sport
offerings as the men? Are there as many teams within each sport
for women as there are for men, i.e., freshman, junior varsity,
varsity?

Do the men's and women's teams have comparable schedules in
terms of number of contests and quality of competition?

Is the competitive season scheduled at a time that is appealing for
both the men's and women's teams, or, for instance, is the girls’
basketball season placed in early fall to avoid conflict with the
popular winter season for boys’ basketball?

Are both sexes provided the same quality and quantity of uniforms
(home, away, and practice uniforms; shoes; warm-ups; etc.)?

Are the quality and quantity of equipment purchased comparable
for both teams?

Are all facilities shared equally at times convenient and desirable
for all?

Do both teams use the same kind of transportation for travel? Or,
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10.

11,

13.

14.

16.

17.

18.

19,

does one team fly while the other goes by private car? Or are the
coaches and physical educators of one sex assigned to drive cars
while chauffeured buses are available for the other sex?

Is the same insurance coverage provided for male and female ath-
letes?

Are funds for both programs supplied from a common source? Or

does one program have to raise its own while the other is funded
directly?

Are there the same provisions for athletic trainers, use of the train-
ing room, first-aid supplies, physical examinations, doctors on call,
etc. for both men and women? ,

Are athletes of both sexes provided the same special treatment
(where such exists) of training table, athletes’ housing, tutorial
services, spending money, books, etc,?

If scholarships are offered by the school, are they available for
students of both sexes in equitable amounts in all sports?

Are expenses for lodging and meals the same for male and female
athletes?

. Do comparable laundry services exist for both the male and female

athletic teams?

Are coaching personnel of comparable quality and number for
teams of both sexes?

Where a single team exists and both sexes may try out, are women
actively encouraged to participate? Are women given a fair chance
to make and play on the team without ridicule and harassment?
Does the school promote the programs of both sexes equally before
the public? Are press releases and publicity given equally to both
programs? Does the sports or public information office give equal
priority to the programs of both sexes?

Are practice setups and custodial help for contests available to
both programs?

Are qualified officials employed to call both the men’s and women's
contests?

. Are officials of both sexes and for the contests of both sexes pro-

vided comparable pay?

Are both sexes given equal opportunities to officiate for contests of
teams of the opposite sex?

Are audiovisual services (videotape, etc.) equally available for both
programs?

Is there full administrative support for programs which serve both
sexes?

Are both men and women reporters given press box and locker
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room privileges for after-game interviews, regardless of the sex of
the participants in the contest?

. Are there locker room facilities of similar size and with similar

equipment for both men and women, e.g., ample lockers and
hanging space, hair dryers, mirrors?

Does the school make a regular effort to ascertain students’ interests
for competitive sports team? Are actions taken to operate according
to student interests?

Are affirmative or remedial efforts underway to encourage and
provide opportunities for students formerly deprived participation?
Do the recruitment practices offer the same opportunities and
privileges to both sexes, e.g., paid visits to the campus for students,
paid recruitment expenses for staff (faculty), visits to the student
homes?

Are cheerleaders of both sexes, and do they support both the men's
and women's teams equally?

Are Pep Clubs and Booster Clubs open to members of both sexes
and do the clubs equally support the male and female teams?

. Are funds, released time, transportation, etc,, allowed for scouting

purposes for male and female teams?



CrHarTER I

What Does The Law Say?

Patricia L. Geadelmann
Introduction

hdividuahmpmmedfromdimimhuﬁononthebaskofsexby
a number of federal laws and regulations and by various state laws and
regulations. The fact that there are laws on the books, however, has
not been a sufficient deterrent to sex discrimination. It has taken re-
peated efforts on the part of individuals to ensure that the established
law becomes a practiced and enforced law. Those efforts continue to-
day, and it will only be through cunstant monitoring of the actions of
employers and decision-makers in the schools that sex discrimination
will indeed be eradicated.

mPotmﬁallesnldoutavaﬂablemanmdividualiapoweﬁul.There
is no lack of laws to prohibit sex discrimination. There is, however, a
lack of individuals with a knowledge of existing laws and the courage
and commitment to see that the spirit of the law becomes a reality.
Understanding what the law says provides only partial tooling for an

individual wishing to take action. Equally important is an understanding
of the structure of the government agencies whose duty it is to enforce

the laws,

In the past, the Department of Health, Education, and Welfare
(HEW)andt}nDeparhnentofhborhavebe«:nparticulaﬂycﬁﬂdud
fortlni:hxneuine:\fordngfederalms\datiomprolﬁbmngmdh-
crimination. In November 1974 a lawsuit was filed in U.S. District
Court in Washington, D.C. by the Women's Equity Action League
(WEAL) and four other national citizen action groups against HEW
mh&pmmtdhbw,chamthatmemwﬂmwm
violating “... anti-sex bias laws by releasing millons of dollars in
federdfundstosdmohmpndhnxdhcﬂnﬁmt‘on.“Acommdu
in 1976 partially resolved the suit, but charges still remain and criticisms
continue to be leveled (127).

As an example of enforcement potential, the U.S. Office for Civil
Rkhuhuedawamhutoﬂmﬁm&ainﬂnmﬁngdlmmtup
to $65 million in federal contracts would be withheld unless the schools
filed acceptable affirmative action plans or agreed to follow a model
qppmvedbydumy.Thuthubmcomidunhlemﬁmlhat

a3 ’? ‘\’)
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this waming was prompted by the pending lawsuit previously men-
tioned

Who has which rights, who enforces which laws, and who can take
which recourses should the law not be enforced are all questions to be
addressed in this chapter. What will be discussed are the broad con-
cepts of the laws as they apply to situations common in physical ed-
ucation and athletics. Individuals wishing to study the law in greater
cetail are urged to refer to A Digest of Federal Laws: Equal Rights for
Women in Education (13) and A Handbook of State Laws and Policies
Affecting Equal Rights for Women in Education (14),

FEDERAL LAWS AND REGULATIONS

1. Equal Pay Act of 1963 (as amended by the Education Amendments
of 1972, Higher Education Act)
Principal Area of Concern: Employment, salaries and fringe benefits
Coverage: All employees of employers covered by the minimum
wage law. Generally, everyone is affected.
Mandate: That persons in jobs requiring equal skill, effort and
responsibility under similar working conditions be accorded the
same pay

It took from 1945, when an equal pay bill was first introduced, until
1963 to actually enact an equal pay law. The 1963 Act specifically
prohibited sex discrimination in salaries but its application was limited
in scope. The Education Amendments of 1972 extended the coverage of
the Equal Pay Act to include all employees in all public and private
educational institutions (from preschool through higher education),
The receipt of federal funds is not a factor; all educational institutions
are covered,

The definition given “equal” for interpretive purposes of the Equal
Pay Act is not that of “same” or “identical;” rather, the phrase “sub-
stantially similar” is used. Skill, effort and responsibility are used to
evaluate and compare positions and pay. In determining equal skill,
such factors as experience, training, education and ability are con-
sidered. Skill is looked at in terms of what is required to do the job
itself. Special skills held by an employee which are not directly re-
quired fcr the job are not considered when an evaluation for equal pay
is made. For instance, an individual who was a basketball coach but
also happened to be a former All-American football player would not
receive more money for coaching than a similarly qualified basketball
coach who was not a football star,

M
39"



Equal effort is measured by the physical or mental exertion needed to
perform the job. There is nothing that says the effort must be exerted
in the same way. Occasional or intermittent extra exertion does not
constitute cause for equal work. Thus, a man who might occasionally
lift heavy equipment on a job that predominantly requires teaching (or
some other duty whose primary function does not require lifting) could
not justly be paid more than an otlierwise similarly qualified woman.

Equal responsibility is examined in terms of the whole of the position.
In jobs that are otherwise equal, a minor degree of difference in re-
sponsibility is not just reason for differential pay. A female athletic
director responsible for scheduling contests for six sports could not, for
instance, be paid less because her male counterpart had seven sports to
schedule. Likewise a women’s basketball coach could not be paid less
than a men's basketball coach simply because the number of games
played by their teams was not identical.

The guidelines for the Equal Pay Act specifically prohibit the reduc-
tion of the wages of one empioyee to comply with the law. The wages
of the deprived person must be brought up to those of the favored
individual. When one examines the great disparities between the coaches
for men’s and women's athletic teams on college campuses, one cannot
help but be awed at the financial implications for institutions should an
Equal Pay Act charge be filed and awarded. It is not uncommon for a
men's basketball coach at a major institution to receive $25,000+ while
the women’s counterpart more commonly receives half-time release
from her teaching position to coach, receiving a total salary of $12,000-
$15,000.

A striking example of a successful equal pay charge is seen in a
wage-hour case heard in the U.S. District Court of Delaware on July
16, 1974, Brennan vs. Woodbridge School District (132). The high
school was found to be in violation of the Fair Labor Standards Act
(which the Equal Pay Act of 1963 amended) by paying a female girls’
softball coach less than a male boys’ baseball coach. The court found
that the amount of practice time, the number of games, the duties of
the coaches were “substantially the same” and required “virtually the
same skills, effort, and responsibility.”

The Equal Pay Act provides that back wages may be recovered for
up to two years for a nonwillful violation and for up to three years for
a willful violation.

Situations Which Could be Covered by the Equal Pay Act
® A female girls’ basketball coach paid $600 while her male counterpart
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boys’ basketball coach is paid $750 on the justification that the girls
play 16 games while the boys play 18 games in a season

¢ A female girls' volleyball coach paid $500 while the boys’ football
coach is paid $1,000, even though the seasons are the same length, the
practices the same length and number, the number of contests the
same, and the number of students the same

* A male boys’ physical education teacher paid $300 extra for assisting
with the setup of heavy equipment even though the female teacher
assumes inventory responsibilities for no extra pay

Filing a Complaint

A complaint can be filed by either an individual or an institution by
a letter, phone call or visit to the office of the Wage and Hour Division,
U.S. Department of Labor. No special forms are required for a com-
plaint. Suits must be filed within two years of the time of the discrim-
inatory act in cases of non-willful discrimination or within three years
for willful discrimination. The identity of the complainant is kept in
strict confidence.® The government can conduct periodic reviews with-
out a complaint, and an employer under review may or may not know

that a complaint has been filed.

Enforcement

Wage and Hour Division of the U.S. Department of Labor. If the
employer fails to comply voluntarily, either the individuals or the
Secretary of Labor may file suit.

Although individuals with complaints regarding employment may
file under the Executive Order and Title VI as well as the Equal Pay
Act, it is the Equal Pay Act whose enforcement procedures are con-
sidered most expedient in obtaining a settlement. Individuals should
continue to file under all three laws simultaneously, however.

I1. Title VII of the Civil Rights Act of 1964 (as amended by the Equal

Employment Opportunity Act of 1972)
Principal Area of Concern: Employment
Coverage: All employers of 15 or more employees. This includes
public and private, state and local employers, including educa-
tional institutions

* Only if the case comes to court will the complainant’s name be divulged since court
hearings become matters of public record.
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Mandate: That there be no discrimination in hiring, upgrading,
salaries, fringe benefits, training, and other conditions of em-
ployment on the basis of race, color, religion, national origin,
or sex

When Title VII of the Civil Rights Act of 1964 was originally passed,
educational institutions were exempt. The act was extended in March
1972, however, to include all educational institutions, public and pri-
vate, whether or not they receive federal aid. Although Title VII was
originally known most for its application to re-e discriminations in
employment, since 1972 it has been widely used o ,ox discrimina-
tion in employment.

Title V1 specifically prohibits classification, labeling or adverticement
of jobs as being “men’s” or “women’s.” Although there is a bona fide
occupational qualification (commonly referred to as BFOQ) exemption,
this is very narrowly interpreted.

The burden of proof is on the employer to show just cause for a
BFOQ. Allowances have been made to protect the right of privacy. For
the hiring of restroom or locker room attendants, for example, sex
is considered a BFOQ. Another instance has been with regard to au-
thenticity; actors and actresses fall into this category.

As a federal law, Title VII supersedes any state laws which prohibit
or limit the employment of women. Laws enacted by states to limit the
weight a woman can lift or the hours a woman can work would be
overruled by Title VII.

The only exemptions under Title VII are for religious institutions
with respect to the hiring of individuals of a specific religion, religious
order or sex.

Situations Covered by Title VII

® A woman denied a job as an umpire because of failure to meet height/
weight requirements

¢ A woman denied leave of absence for pregnancy

* A female coach whose pay is less than that of a male coach, all other
things being equal

® A woman continually passed over in promotion and tenure while the
male counterparts are moved rapidly up the ladder

® A woman with superior qualifications denied a job because the
institution or department wanted to hire a man.
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Filing a Complaint

Complaint forms are available from the EEOC. The time limit for
filing is 180 days after the alleged discriminatory act occurred.

Enforcement
EEOC (See Chapter IV for a morr. complete discussion.)

1. Title IX of the Education Amendments of 1972 (Higher Education
Act)
Principal Area of Concern: Sex discrimination against students or
employees in educational programs
Coverage: All educational institutions receiving federal funds in
the form of grants, loans or contracts
Mandate: “No person . .. shall, on the basis of sex, be excluded
from participation in, be denied the benefits of, or be subjected
to discrimination under any education programs or activities
receiving federal financial assistance.”

Title IX, which parallels Title VI of the Civil Rights Act of 1964,
probably has caused more furor in this country than any other piece of
legislation in the past decade. While the scope of Title 1X is broad,
much of the reaction has been centered around the area of athletics.
Thus, in response to some of this reaction, former HEW Secretary
Caspar Weinberger testified to the House Post-secondary Education
Committee, “1 had not realized until the comment period that athletics
is the single most important thing in the United States.” He went on to
summarize the intent of Title IX this way, “The goal of the final regula-
tions in the whole area of athletics is to secure equal opportunities for
men and women while allowing schools and colleges the flexibility in
determining how best to provide such opportunity” (75).

The legal clout of Title IX has been a long time coming, with three
years devoted solely to writing the Regulations. The Regulations were
finally effective July 21, 1975 after receiving President Ford's approval
and surviving a 45-day review period by Congress. During the review
period numerous attempts were made to substantially weaken the
Regulations, particularly as they applied to athletics. Efforts were made
in particular to obtain an exemption for the revenue-producing sports
and a removal of the mandate for coed physical education classes.
Although all of these and similar attempts to alter the coverage of Title
IX have been unsuccessful to date, the threat of future attempts re-
mains. The Regulations are final, but the possibility of amendments to
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the law itself will always be present, and individuals will need to con-
tinue to monitor the introduction of any amendments which would
weaken Title IX. ‘

To clarify further the regulations with regard to athletics, in Sep-
tember 1975 HEW issued to all state school officers, superintendents
and university presidents, guidelines pertaining to the principal obliga-
tions of institutions to provide equal opportunity to both sexes in the
operation of athletic programs (interscholastic, intercollegiate, intra-
mural, and club) and in the issuance of athletic scholarships. The basic
requirements in these areas are spelled out in sections 86.41 and 86.37(c)
of the Regulations.

Institutions may operate separate sex athletic teams when selection
for the teams is based upon competitive skill or when the activity in-
volved is a contact sport (86.41 [b]). This section further states “...
where a recipient operates or sponsors a team in a particular sport for
members of one sex but operates no such team for members of the
other sex, and athletic opportunities have for members of that sex
previously been limited, members of the excluded sex must be allowed
to try-out for the (eam unless the sport involved is a contact sport.”

Although equal aggregate expenditures are not required, equal op-
portunity is. In the final draft of the Regulations, HEW enumerates the
following as considerations for determining equal opportunity:

86.41(c)

(i) whether the selection of sports and levels of competition
effectively accommodate the interests and activities of mem-
bers of both sexes;

(i) the provision of equipment and supplies;

(iii) scheduling of games and practice time;

(iv) travel and per diem allowance;

(v} opportunity to receive coaching and academic tutoring;

(vi) assignment and compensation of coaches and tutors;
(vii) provision of jocker rooms, practice and competitive facilities;
(viii) provision of medical and training facilities and services;

(ix) provision of housing and dining facilities and services:

(x) publicity.

In regard to athletic scholarships, the regulations read:

86:37 (¢)

(1) To the extent that a recipient awards athletic scholarship or
grants-in-aid, it must provide reasonable opportunities for
such awards for members of each sex in proportion to the
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number of students of each sex participating in interscholastic
or intercollegiate athletics.

(2) Separate athletic scholarships or grants-in-aid for members of
each sex may be provided as part of separate athletic teams for
members of each sex to the extent consistent with this para-
graph and 86.41 of this part.

Note: The September memo from HEW further clarifies the requirements re-
garding athletic scholarships. (See Appendix 6)

It is important to note that Title IX applies ”.. .to each segment of
the athletic program of a federally assisted educational institution
whether or not that segment is the subject of direct financial support
through the Department.” (See Appendix 6.) This means that whether
programs are funded by student fees or university funds, by booster
donations or gate receipts, they are subject to coverage under Title IX.
The mere fact that the institution receives federal funds in any way
. makes all of its programs subject to coverage.

The Regulations do not address themselves to administrative struc-
ture. There can be separate men’s and women’s physical education or
athletic departments as long as the programs of those ‘departments
provide for equal opportunity for all students and the empioyment
practices are nondiscriminatory. HEW's September 1975 guidelines
speak directly to the administrative structure question:

changes in current administrative structure(s) or coaching assign-
ments which have a disproportionately adverse effect on the
employment opportunities of employees of one sex are prohibited
by the regulation.

Hence, a merger which eliminated women staff or reduced their leader-
ship, rank, or coaching opportunities would be disallowed.

On September 30, 1976, Martin Gerry, director of the Office of Civil
Rights of HEW, issued a specific ruling that allowed for the continua-
tion of separate men’s and women’s physical education departments,
This ruling came about as a result of a meeting of representatives of
NACWS, AAHPER and several women's groups with Gerry where
concerns were expressed about the “submerger” of many women in the
process of merging physical education departments. Title IX has fre-
quently been used as a pressure point for combining departments. In
the ruling, Gerry warned institutions that do merge to avoid sex dis-
crimination in the process. Of particular concern is the reduction” of

‘women in administration positions. If one sex is put at a disadvantage
by the merger, the institution must “provide promptly the training and
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opportunity for experience necessary to qualify these employees for
such positions.” See Appendix G for entire text of the ruling.

Section 86.34 of the Regulations prohibits the conduction of educa-
tion programs, activities and classes on the basis of sex; this includes
physical education. Separation of the sexes is allowed during participa-
tion in wrestling, boxing, rugby, ice hockey, football, basketball and
other sports involving body contact. Additionally, a stipulation in
86.34 (d) provides that “where use of a single standard of measuring
skill or progress in a physical education class has an adverse effect on
members of one sex, the recipient shall use appropriate standards
which do not have such effect.” Thus, grades could not be given to
both boys and girls that were a result of a measuring device that en-
abled boys to score consistently higher than the girls. Separation of the
sexes is also allowed for sex education, but not for the entirety of
health education.

Elementary schools were allowed one year to comply; by July 21,
1976, they had to correct all instances of discrimination. Secondary
schools and colleges are being allowed three years, i.e., until July 21,
1978, to come into full compliance, the extension due largely to athle-
tics and the time it will take to correct all the the disparities. HEW in
its September 25, 1975 guidelines stressed, however, that “the adjust-
ment period is not a waiting period.” Regardless of the level of the
institution, a first-year requirement for all is a self-evaluation of the
entire educational program. The September guidelines recommended
the following for secondary and college institutions:

(1) Compare the requirements of the regulation addressed to
nondiscrimination in athletic programs and equal opportunity
in the provision of athletic scholarships with current policies
and practices;

(2) Determine the interests of both sexes in the sports to be offered
by the institution and, where the sport is a contact sport or
where participants are selected on the basis of competition,
also determine the relative abilities of members of each sex for
each sport offered, in order to decide whether to have single
sex teams or teams composed of both lsexes. (Abilities might
be determined through try-outs or by re upon the knowl-
edge of athletic teaching staff, adnuibnyistra{iog and athletic con-
ference league representatives. )

(3) Develop a plan to accommodate effectively the interests and
abilities of both sexes, which must be fully implemented as
expeditiously as possible and in no event later than July 21,
1978. Although the plan need not be submitted to the Office
for Civil Rights, institutions should consider publicizing such
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plans so as to gain the assistance of students, faculty, etc. in
complying with them. (Appendix G)

HEW has urged institutions to use the broadest base of participation
possible in determining student interests and abilities. It has further
specified in the September guidelines that if opening a team to both
sexes in a contact sport does not effectively accommodate interests of
both men and women, separate teams must be offered. An institution
may offer contact sports on either a separate or unitary basis. The point
is clearly made that an institution will not be “effectively accommo-
dating the interests and abilities of women” if it abolishes all women'’s
teams and simply opens men's teams with the result that few women
are able to qualify for the men's team.

HEW is not intending to force the development of women's pro-
grams in a mirror fashion of men's programs, but rather is encouraging
the totality of the athletic programs to reflect an equality of oppor-
tunity for male and female students.

The only current exemption allowed from Title IX is in the area of
admissions to preschools, elementary and secondary schools (except
vocational schools), private undergraduate institutions, and public
undergraduate educational institutions traditionally and presently
single sex. Regardless of exemptions for admissions, however, all
institutions must treat all students nondiscriminatorily once they have
admitted members of both sexes.

Although only athletics and physical education have been discussed
in this section, Title IX applies to employment, admissions, financial
aid, vocational training programs, and all other educational programs
as well,

Situations Which Could be Covered by Title IX

Refer to Chapter II, “How Can | Determine If Equality Exists?”
Any of the questions listed there represents situations to which Title IX
is applicable.

Filing a Complaint

As a result of a court order, new rules aimed at improsving the
handling of complaints by HEW went into effect October 1, 1976. The
court order provides a format for filing complaints and sets a limit of
210 days for HEW to settle the case. Persons filing a complaint must
be sure that all of the following is included, or HEW can delay investi-
gation until all information is provided:
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Name and address of person(s) or group filing the complaint
Who (what person or group) has suffered discrimination
c. Names and addresses if there are three or fewer victims of
discrimination
d. Name and address of the school district or other institution
charged with discrimination
. When the discrimination occurred
A description of the discriminatory act(s)
8. Initial complaints must be filed within 180 days of the act of
discrimination.
An individual filing a complaint has the right to request information
about the progress of the case. Additional information can also be
supplied during the investigation.

or

- n

Enforcement
HEW Office of Civil Rights

IV. Executive Order 11246 (as amended by 11375)
Principal Area of Concern: Employment
Coverage: All employers and insti.utions with federal contracts
(grants) in excess of $10,000
Mandate: That contractors (institutions) not discriminate against
any employee or applicant because of race, color, religion, sex,
or national origin

Executive Order 11246 was issued by President Lyndon B. Johnson
on September 24, 1965 to ensure that there be equal employment
opportunity in government, by federal contractors and subcontractors,
and under federally assisted construction contracts. Sex, however, was
not included; therefore, on October 13, 1967, President Johnson issued
Executive Order 11375 as an amendment to Executive Order 11246 to
include sex as a criteria for equal employment opportunity.

Contractors (those receiving federal monies) are ordered to take af-
firmative efforts. Those institutions receiving over $50,000 in federa)
funds or those employing 50 or more employees are required to file
written affirmative action plans which include numerical goals, time-
tables for recruiting, hiring, training and upgrading minorities and
women. (See Chapter VIII for a discussion of affirmative action plans.)
In any advertisement for employees, the contractor must specifically
state that all qualified applicants will be considered without regard to
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race, color, religion, sex or national origin. For purposes of affirmative
action, employers are required to follow specified recruiting and hiring
practices. Advertisements must appear in appropriate journals and
efforts must be taken to seek out potentially qualified minorities and
women whether they be employed in a similar position or not.

For persons already employed, contractors are required to provide
remedial job training and work-study programs to help employees im-
prove skills in order to have an equal opportunity for promotion.
Work assignments cannot be classified by sex, nor can dining halls,
lounges or faculty clubs make a sex differentiation. All females are
eligible for a pregnancy leave regardless of their marital status or of the
contractors’ specific provisions for granting leaves. Further, females
may not be penalized by loss of pay or benefits upon return from
pregnancy leave. If the employer permits personal leaves, any leaves
for child care must be available to both women and men.

In addition, any tests used by employers, be they performance or
pencil and paper, must be validated by strict scientific standards to
show that they are both predictive of job performance and nondis-
criminatory in nature. Lack of facilities may not be used as an excuse
for not hiring women.

Situations Covered by Executive Order 11246 as Amended by Execu-
tive Order 11375

* A woman (or man) denied a job in a previously single-sex depart-
ment of the opposite sex on the basis of a lack of restroom or shower
facilities

* A woman denied a coaching job of a team of the opposite sex be-
cause of a lack of dressing or office facilities for her

* A woman refused her job upon return from pregnancy

e Male teachers in a school system automatically given an extra stipend
as "head of the household” (whether they are given extra duties to
earn the stipend or not)

® Teachers of one sex systematically assigned to a particular kind of
duty (i.e., women sell tickets while men patrol the halls)

® A college placement service which carries separate male and female

listings

Filing a Complaint

Complaints may be made in letter form to the OFCC or HEW. Either
individuals or organizations may register the complaint within a time
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limit of 180 days from the last alleged discriminatory act. The govern-
ment can, however, conduct an investigation withput first having a
complaint registered (this is different from Title VII). The individual
complainant’s name is usuallv given to the institution, but again, the
institution is prohibited from harassing the individual in any way.
Findings of an investigation are kept confidential by the government,
but the institution is free to make them public.

Enforcement

Office of Federal Contract Compliance (OFCC) of the Department of
Labor—Office of Civil Rights (Division of Higher Education) of HEW.

The enforcement power is that of delaying new contracts, revoking
current contracts or prohibiting future contracts,

Special Note: The Executive Order is not an actual law, but rather a series of
rules and regulations that the federal government has required contractors to
follow if they wish to receive federal monjes.

V. ‘itle VII (Section 799 A) and Title VIII (Section 845) of the Public
HedthSeMceAd(ulmsdedbytheCummhmHmthMm-
power Act and the Nurse Training Amendments Act of 1971)
Principal Area of Concern: Admission of students and employ-
ment in health services programs
Coverage: All institutions receiving or benefiting from a grant,
loan guarantee or interest subsidy to health personnel training
programs or receiving a contract under Title VII or VIII of the
Public Health Service Act
Mandate: That there be nondiscrimination in admission to training
programs and nondiscrimination in every aspect and phase of
the program for both students and employees

This is probably one of the less widely known laws which addresses
sex discrimination, albeit for a very specific kind of program, that of
health services. Included in the coverage are schools of medicine,
osteopathy, dentistry, veterinary medicine, optometry, pharmacy,
podiatry, public health, allied public health personnel, and nursing. It
is conceivable that the preparation of sports medicine specialists and
athletic trainers would be in a department that receives federal assis-
tance under this Act, and these are areas in which women typically
have been denied opportunities in the past,

The significance of this legislation is in its application to the students
in these programs. Only Title IX of the Education Amendments (dis-
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cussed in the next section) further addresses itself to students and their
rights to equal opportunities without regard to sex.

Situations Which Could be Covered by Titles VII and VIH (One must
first establish that the program under consideration is covered by this
Act.)

e Different admission standards for males and females wishing to enter
a sports medicine or athletic training program

* Assignment of intern opportunities on the basis of sex, e.g., males to
the football team, females to the women'’s basketball team

o Exclusive employment of one sex as instructors for a program

Filing a Complaint

Within 180 days of the time of the discrimination, an individual or
an organization may file a letter of complaint with HEW. Government
investigations can be conducted as a matter of routine without a formal
complaint, in addition to in response to a complaint. The identity of
complainants is kept confidential.

Enforcement

HEW Office of Civil Rights. Current awards may be revoked and
new awards delayed or prohibited for failure to comply. The Depart-
ment of Justice may file suit at the request of HEW.

Vi. The Equal Rights Amendment

The Equal Rights Amendment, commonly referred to as the ERA,
has been proposed by Congress as the 27th Amendment of the U.S.
Constitution. At the time of this writing, 35 of the required 38 states
have ratified the amendment. Two years after the 38th state has ap-
proved the amendment, it will be in effect.

The proposed amendment reads very simply:

Equality of rights under the Law shall not be denied or abridged
by the United States or any State on account of sex.

Principal Area of Concern: Sex discrimination in any form

Coverage: ". . .the Amendment requires that the federal govern-
ment nd all state and local governments treat each person,
male and female, as an individual. . .. The Amendment applies
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only to governmental action; it does not affect private action on
themuﬂymdnhﬁamuplbﬂmmmandwom. L
{US. Cong., Senate Judiciary Committes Report on the Equal
Rights Amendment, Report 92-689, 92nd Cong., 2d Sess., p. 11,
March 1972.) (Italics added. | (4, pp. 3-4)

Mandate: That all governments, local, state and federal, treat each
person, whether male or female, as an individual

Although there has been some attempt by states that have already
ratified the ERA to rescind their action, it appears that such efforts will
not be valid. The Counsel to the Subcommittee on Constitutional
Amendments of the Senate Judiciary Committee has stated:

Judicial opinions and, more importantly, the precadents estab-
lished by the Congress itself make it clear that once a State has
ratified an amendment, it has exhausted the only power conferred
on it by Article V of the Constitution, and may not, therefore
validly rescind such action. (4, p. 3)

There has been a great deal of controversy about what the ERA will
and will not do. The lowa Women's Political Caucus (82) has prepared
a fact sheet on the ERA in which it cites several laws and practices of
the state and federal government which restrict females. Among them
are;

* employment laws barring women from certain occupations, working
certain hours or lifting certain weights

* laws requiring married females to obtain court approval to engage
in business

® different ages for males 2 .. females in child labor laws, age for
marriage, and juvenile court jurisdiction

Under the ERA, laws which are beneficial will be extended to both
sexes. Hence, state laws would have to provide for the possibility of
alimony payments to both males and females, Restrictive laws will be
unconstitutional. The removal of restrictive laws will not mean that
women will be required to do anything now done by men; it simply
means that if a woman chooses to perform some act (e.g., lift 100
pounds) she may do so and may compete for a job requiring that skill.

The ERA will not affect private decisions or life-styies. Women will
not be forced into the paid labor market: they may remain in the
homemaker role if they 50 choose. There is no longer a draft, but the
ERA would eliminate exemptions purely on the basis of sex. Either
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males or females could get an exemption based on having dependent
children. No person will be required to do any task for which he or she
is physically unsuited.

Individuals desiring more detailed information on the projected im-
pnuﬁmdmmmrémedmtheiollwﬁnsm(ﬁ. 39, 40,
41, 151).

The Project on the Status and Education of Women of the Asso-
ciation of American Colleges has summarized the effects of the ERA on
educational institutions this way:

With respect to education, the Equal Rights Amendment will re-
quire that State supported schools at all levels eliminate laws or
regulations or official practices which exclude women or limit their
numbers. The Amendment would not require quotas for men and
women, nor would it require that schools accurately reflect the sex
distribution in the population; rather admission would turn on the
basis of ability or other relevant characteristics, and not on the
basis of sex. A similar result may be expected with respect to the
distribution of scholarship funds. State schools and colleges cur-
rently limited to one sex would have to allow both sexes to attend.
Empioyment and promotion in public schools would, as in the
case of other governmental action, have to be free from sex dis-
crimination.

It should also be noted with respect to education that the
Amendment would not require that dormitories or bathrooms be
shared by men and women. As explained above, the Amendment
does not prohibit the separation of the sexes where the right of
privacy is involved. As the Association of the Bar of the City of
New York pointed out in its report, “the constitutional right of
privacy could be used to sanction separate male and female facili-
ties for activities which involve disrobing, sleeping and personal
bodily functions.”

The Amendment would not affect private education. (100)

As we look specifically to the application of the ERA toward athletic
programs we can see some rather far-reaching effects. A comment in the
Syracuse Law Reviews (113) notes that the passage of the ERA “would
have the advantages of uniformity, expediency and full equality” (113,
p. 569). The article goes on to say, however, that .. .the amendment
as proposed lends itself to an interpretation which would have an
adverse effect on the majority of female athletes” (113, p. 569). Com-
mentators on the ERA cited-in this article all agree that the ERA

.. .constitutes an unqualified prohibition. It means that differenti-
ation on account of sex is totally precluded, regardless of whether



a legislature or administrative agency may consider such a classifi-
cation to be “reasonable,” to be beneficial rather than “invidious,”
or to be justified by “compelling reasons.” Furthermore, . . .the
clause would not sanction “separatc but equal” treatment. Power
todenyequautyaiﬂghtsmmumdnxiswhoﬂyfondmd.
(113, p. §71)

According to this interpretation all athletic teams would be open to
both boys and girls, men and women. A decision has already been
rendered by the Commonwealth Court of Pennsylvania under the
state’s ERA which has mandated mixed competition in all sports. (See
Chapter V.)

There would be three allowable exceptions to absolute equality
under the ERA which would permit differential treatment on the basis
of sex, but none is applicable to athletics:

1. Power of the State to regulate cohabitation and sexual activity
between unmarried persons

2. Separate treatment in order to protect fundamental rights of pri-
vacy {separate showers, lockers, and toilet facilities are allowed)

3. A characteristic unique to one sex is sufficient grounds for dis-
similar treatment, but athletic ability is not unique to one sex.
Even though the majority of the men may be supericr to the
women in a particular activity, there will be some women who
are superior. (113, pp. 573-574)

The most desirable means of providing equal opportunities for
women in sports and of creating equitable programs are yet to be
determined. The passage of the ERA, however, may have a far-reaching
impact on all courses of action to date.

VIl. Women's Educational Equity Act of 1973 H.R. 208

Whereas all of the legislation discussed thus far has been “prohibi-
tive” in nature, i.e., written to prohibit sex discrimination in one form
or another, the Women's Educational Equity Act of 1973 represents a
permissive piece of legislation. The purpose of the Act is to provide for
positive programs to promote the education of women, Congress
appmwdfundmgforthh!n&ptemberIWSupanoﬂheappmpﬁa-
tions for the Education Act. Procedures for project application are
printed in the Federal Register.

The House Subcommittee on Equal Opportunities has made avail-
able to the Project on the Status and Education of Women a section-
by-section analysis of the Women’s Educational Equity Act. That
analysis is reprinted here:
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SECTION 1. States the title of the act as “Women’s Educational
Equity Act of 1973."

SECTION 2. Declares present educational programs inequitable
as they relate to women of all cultural and ethnic groups, States
the purposes of the act, which include encouraging the develop-
ment of new and improved curriculums; demonstration and evalu-
ation of such curriculums in model educational programs; support
of the initiation and maintenance of programs concerning women
at all levels of education; dissemination of materials for use in
educational programs and in mass media; provision of training
programs for parents, educational personnel, youth an guidance
counselors; community leaders, and government employees at all
levels; provision of planning for women's rescurce centers; pro-
vision of improved career, vocational and physical education
programs; provision of community education programs and
programs on the status, roles and opportunitics for women in soci-
ety.

States that men are not prohibited from participating in any
activities funded under this act. (109)

Individuals are encouraged to maximize the possibilities and oppor-
tunities provided by this Act to further the growth of women.

In September 1976 the first grants under this program were awarded.
A total of 66 grants shared the $6.2 million available in federal funds.
Over 1,200 applications had been submitred. The majority of the funds
will be directed in three areas: training materials on sex bias in educa-
tion, equality for women in educational leadership, and ending sex
stereotypes in career-oriented education. Most of the materials devel-
oped will be aimed at elementary and secondary schools. A project in
Colorado will be instituting a statewide communication network to
promote sports equally for girls. Another project will result in a series
of regional and national workshops to help educators comply with
Title IX.

Funding for 1977 will feature a $1 million increase. More informa-
tion about the Women's Educational Equity Act program can be ob-
tained from Joan Duval, Director, Women's Program Staff, U.S. Office
of Education, Room 3121, 400 Maryland Ave., S.W., Washington,
DC 20201.

STATE LAWS AND REGULATIONS

Within the various states are labor laws, fair employment practices
legislation, equal rights amendments, elementary and secondary school
education policies, state anti-discrimination agencies, and State Com-
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missions on the Status of Women. These laws and agencies are vari-
ously distributed and variously constituted. An exhaustive study of this
distribution is not within the purview of this publication, but interested
persors are urged to consult the report of the Education Commission of
States (14) to find state by state details. Appendix C contains a sum-
mary of anti-discrimination laws in each state.

It behooves each individual to know present and pending legislation
and policies affecting equal opportunities for persons of both sexes.
State statutes are perhaps more easily monitored and influenced than
federal legislation because of the potentially closer relationship between
legislators and their constituencies. In many cases, states still carry
laws on the books that have become invalid because of federal legisla-
tion, eg., Title VII of the Civil Rights Act of 1964 supersedes any state
laws which distinguish between men and women for pay scales, for
job opportunities or for fringe benefits.

Elementary and secondary schoo! education policies are a key area
of concern. Once again there are differences in structure and jurisdiction
by state. Knowing whether the legislature has the statutory power to
determine educationai policies or whether the regulations are established
by a state board of education or state department of public instruction
is essential to plan for means of effecting change.

A further determination to be made within each state is the relation-
ship between the high school athletic association and the State Depart-
ment of Public Instruction. Focal points of interest in assessing the
status of equal opportunity include laws, policies, regulations or rec-
ommendations, and such matters as physical education requirements
and exemiptions, athletic opportunities and participation, and coaching
qualifications and assignments.

There are three principal types of high school athletic associations,
each with unique channels through which one must work to determine
or change policy. Most common is the voluntary association whereby
both private and public high schools exercise an option to join an
essentially independent association. Such membership ultimately means
that most of the individual power to make regulations is relinquished
to the power of the association as a whole. Voluntary associations
have no direct relationship to the state government or state board of
education, but a representative of the state board of education often
sits as an ex-officio member of the athletic association board. There are
state associations which are departments or sections of the state board
of education itself. Michigan and New York have been cited as classic
examples of these types of associations (16). The third and least common
type of association is that directed by a state university. Texas, Virginia
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and South Carolina are examples of this organizational structure.

Each type of association, however, is in effect serving a state function
and therefore is subject to the constitutional law of the state and federal
governments. The two court decisions most frequently cited to support
the classification of state athletic associations as agents of the state
acting “under color of state law” are Oklahoma High School Association
vs. Biay, 321 F2d 269 (10th circuit 1963), and Louisiana High School
Athletic Association vs. 5t. Augustine High School, 396 F.2d 224 (1968).

In the Louisiana case, the court used the following rationale to de-
clare the conduct of the Louisiana High School Athletic Association
state action:

Membership of the Association is relevant—85 per cent of the
members are state public schools. The public school principals,
who nominally are members, are state officers, state paid and state
supervised . ... Funds for support of the Association come partly
from membership dues, largely from gate receipts from games
between members, the great majority of which are held in state-
owned and state-supplied facilities .

The power of the Association reaches not only to the stadiums,
the gymnasiums and the locker rooms but into the public class-
rooms, the public principals’ offices and the public pocketbook. It
exercises control over curricula—a coach must teach a designated
minimum number of classes per week. Principals are required to
submit certain reports to the Association .. .. (140, p. 227)

Though member schools are obligated to follow the rules and regula-
tions of the state athletic association, they are not absolved from re-
sponsibility to provide equal educational opportunities consistent with
the law of the land. The legally protected rights of individuals take
clear precedence over any policy or regulation of an athletic association.
In Chapter V a number of court cases brought against high school
athletic associations are discussed. A common type of case is that
brought against an athletic association by an individual girl denied
participation on her school’s boys’ team (where no girls’ team existed)
because of an athletic association policy. The courts have ruled con-
sistently that females cannot be denied an opportunity to participate in
athletics when such exists for the boys.

Even the National Collegiate Athletic Association (NCAA) has been
declared by the courts to be acting “under the color of state law.” In
Parish vs. National Collegiate Athletic Association, 506 F.2d 1028
(1975), the circuit court stated:

We see no reason to enumerate again the contacts and the degree
of participation of the various states through their colleges and
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universities with the NCAA. Suffice it to say that state-supported
educational institutions and their member officers play a substan-
tial, although admittedly not pervasive, role in the NCAA's pro-
gram . ... Moreover, we cannot ignore the states'—as well as the
federal government's—traditional interest in all aspects of this
country’s educational system. Organized athletics play a large
role in higher education, and improved means of transportation
have made it possible for any college, no matter what its location,
to compete athletically with other colleges throughout the country.
Hence, meaningful regulation of this aspect of education is now
beyond the effective reach of any one state. In a real sense, then,
the NCAA ... is performing a traditional governmental function
... . We have little doubt, in light of the national (and even inter-
national) scope of collegiate athletics and the traditional govern-
mental concern with the educational system, that were the NCAA
to disappear tomorrow, government would soon step in to fill the
void. (146, pp. 1032-1033)

Although there has been no court case to date, one could expect a
similar decision regarding the AIAW,

An individual, then, with a complaint involving an action of a par-
ticular school, be it high school or college, can eventually call upon the
jurisdiction of the federal courts if no resolution of the problem is pos-
sible by working through the school or athletic association itself.

State laws regarding physical education requirements vary consider-
ably. These laws or the administration of them cannot differentiate on
the basis of sex. Title IX is the source of this mandate (federal law
supersedes state law). It was concluded that “. . . a student has an
enforceable right to obtain a physical education program within the
state provided facility” (62, p. 287). Such would be considered a part
of the regular educational obligations of the school to the student. The
right to participate in athletics, however, has not been similarly recog-
nized. (See 145.)

The jurisdiction and enforcement power of such state agencies as the
Attorney General's Office, the Civil Rights Commission, and the Com-
mission on the Status of Women all differ from state to state depending
upon the dictate of the statutes. A contact with any of these state
agencies with regard to the resolution of problems of sex discrimination
would result in a proper referral if that particvlar agency had no juris-
diction for that area.

Some states have initiated anti-sex discrimination legislation on their
own. The first of such was signed into law on August 5, 1971 by the
governor of Massachusetts (38, p. 36). Other states have policies set by
state boards of education which carry the same anti-sex discrimination
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mandates. The Minnesota State Board of Education, which has been
particularly progressive in this area, issued in 1972 a policy statement,
“Eliminating Sex Bias in Education,” dealing with sex stereotyping in
instructional materials, teacher training and inservice programs. The
board also adopted a position paper on expanding career and voca-
tional training across traditional sex lines, and in 1974 it adopted a
regulation that will result in the removal of state aid from any school
failing to provide courses and activities to students of both sexes (14,
p. 51).

The piece of state legislation that could have the most profound
effect upon the elimination of sex discrimination is a state equal rights
amendment. Most of the state equal rights amendments are modeled on
the proposed national Equal Rights Amendment. Fifteen states have
passed their own equal rights amendments at the time of this writing
(Alaska, Colorado, Connecticut, Hawaii, Illinois, Maryland, Massa-
chusetts, Montana, New Mexico, Pennsylvania, Texas, Utah, Virginia,
Woashington and Wyomung). Although most of the equal rights amend-
ments have been passed very recently, Wyoming and Utah included an
equal rights amendment in their original state constitutions. There has
been relatively little litigation based on these laws to date, some 40
cases in the 15 states combined,

The majority of these cases has been in the domestic relations area.
Many were brought by men to challenge presumptions that favor
women in the awarding of child custody, child support and alimony.
The second large area of litigation has been the criminal area. Suits
have challenged statutory sex differentials in sentences and sentencing
procedures, in prison facilities, and in the cutoff age for juveniles, For
a comprehensive listing of state ERA cases, see Women Law Reporter,
November 15, 1974.*

The possibilities remain tremendous and the implications profound.
A striking example of the potential ramifications is seen in the case
Commonwealth of Pennsylvania vs. Pennsylvania Interscholastic
Athletic Association, Pa. Commonwealth, 334 A 2d 839. The case was
decided March 19, 1975, and the decision far exceeded the bounds of
any athletic case to date as well as the provisions of Title IX by ex-
tending coed competition to contact sports.

While Title IX is subject to future amendments which could substan-
tially weaken its application to the provision of sports opportunities
for girls and women, a state ERA guarantees equal opportunities and
within that state would prevail over the application of Title IX in

* Copies may be obtained from Women Law Reporter, 5141 Massachusetts Avenue,
N.W.. Washington, DC 20016. Phone number is (202) 229.2022.
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instances in which the provisions of Title IX allowed disparate treat-
ment.

State ERAs cover only “"state action” and do not extend to private
discrimination. Athletics at public schools and universities would be
covered, as noted in the previous discussion on athletic associations.

Although the Supreme Court has yet to declare sex a “suspect class-
ification” under the Equal Protection Clause of the Fourteenth Amend-
.ment, there is precedent at the state level for such a declaration. In
1971 the California State Supreme Court ruled in Sail'er Inn, Inc. vs,
Kirby (116, 158), a case challenging the state’s exclusion of women
from bartending, that sex was an unlawful basis for classification. {See
Chapter V, page 67 for further discussion.) The California Court based
its decision on the California Constitution (with its State ERA), Title
VIL, and the Equal Protection Clause of the Fourteenth Amendment.
Further litigation under State ERAs could well result in further findings
of sex as a “suspect classification.”
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CHAPTER IV

Compliance Agencies

Yvonne Slatton

The effectiveness of laws prohibiting discrimination will be only as
good as the agencies enforcing them. If progress is to be made in end-
ing discrimination, one must be aware of the designated enforcement
agencies as well as the laws. As a result of the various lawe, regulations
and executive orders, all three branches of the federal government have
become involved in efforts to overcome discrimination.

1. Executive—through the establishment of the Office of Federal
Contract Compliance and the Department of Health, Education
and Welfare

2. Legislative—throush the passage of acts prohibiting discrimination
in employment, program access, etc., and the establishment of the
Equal Employment Opportunity Commission

3. Judicial—through classic decisions which have had an impact
on the problems for the various classes as well as for individuals

The Federa' Register, published daily, makes available to the public,
federal agency regulations and other legal documents of the executive
branch. Here, government requirements are published which involve
environmental protection, consumer product safety, food and drug
standards, occupational health and safety, education opportunity and
many more areas of concern to the public. Perhaps more important, the
Federal Register includes proposed changes in regulated areas. Each
proposed change published carries an invitation for any citizen or
group to participate in the consideration of the proposed regulation
through submission of written data, views or arguments and sometimes
by oral presentation. Through the publication of proposed rules and
notice of public meetings, citizens are offered a significant opportunity
to be informed of and to participate in the workings of their govern-
ment. The Federal Register is available through individual subscription
or through most public and education libraries. Every educator should
attempt to stay informed of current requirements affecting education
programs. .

Discrimination in educational institutions is approached in two ways:
through leverage of federal financial assistance, since under Titles VI
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and IV schools and colleges could not receive such assistance unless
they ended discriminatory practices, and through litigation by the
Department of Justice. Under Title IV of the Civil Rights Act of 1964,
the Attorney General is authorized to bring lawsuits to eliminate un-
constitutional discrimination by public schools and colleges. Thus,
even if schools are willing to forego federal financial assistance as the
price of continuing discriminatory practices, they face the prospect of
litigation by the Department of Justice to require an end to discrimina-
tion.

The discussion which follows is an attempt to acquaint the reader
with the agencies of the federal government directly involved with
implementing legislative acts to end discrimination. In many instances,
complaints will cut across the jurisdiction lines of several agencies, and
therefore, it is often recommended that complaints be filed with more
than one agency. The agencies, through their interagency communica-
tion system, will then decide which one should handle a particular

~case. For further information on government agencies and their re-
sponsibilities, the reader is encouraged to write for the pamphlets,
brochures and packets listed in the references, pages 197-201. Generally,
the information is sent free or at minimal cost and is very informative.
Some of the information may be secured in bulk orders and therefore
can be easily distributed throughout school districts.

A. DEPARTMENT OF HEALTH, EDUCATION AND WELFARE

HEW is the cabinet-level department of the federal executive branch
most concerned and involved with the nation’s human concerns. It was
created on April 11, 1953 under legislation proposed by President
Eisenhower and approved by Congress. The Secretary of HEW super-
vises and directs the Department's activities and administers the func-
tion of such specialized units as the Office of Civil Rights, the Office of
Child Development and the Office of Consumer Affairs. The Secretary
is aided in the overall management responsibilities by an Undersecre-
tary, eight Assistant Secretaries, a General Counsel, and the agency heads,

Since the Secretary is accountable to Congress and the public for the
way the Department spends taxpayers’ money, the Secretary and the
top staff spend considerable time testifying before Congressional com-
mittees, meeting with members of Congress, speaking before national
organizations, and meeting with the press and public to explain HEW
actions. They also prepare special reports on national problems which
are available to the public through the Government Printing Office.

In terms of the amount of financial assistance under federal grant
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and loan programs, HEW is the major agency responsible for Title VI.
It administers three of the largest federal grant programs in public as-
sistance (welfare), aid to education, and public health research and
services,

Office for Civil Rights

The Office for Civil Rights in the Department of HEW is responsible
for administering and enforcing departmental policies under Titles Vi
and VII of the Civil Rights Act of 1964 which prohibits discrimination
with regard to race, color or national origin in programs and activities
receiving federal financizl assistance. The Office is also responsible for
Title IX of the Education Amendments of 1972, which prohibits dis-
crimination against students or others on the basis of sex, and for
Executive Order 11246, as amended by Executive Order 11375, which
prohibits discrimination with regard to race, religion, color, sex or
national origin by employers holding federal contracts.

Negotiation and Enforcement

If a school, hospital, state agency or other facility subject to Titles
VI or IX fails to eliminate discrimination voluntarily, staff members of
the Office for Civil Rights will meet with officials to see what can be
done tc eliminate discriminatory practices. If efforts to achieve volun-
tary compliance fail, the Qffice can initiate administrative enforcement
proceedings to terminate federal assistance or can request the U. S.
Department of Justice to take legal action. The law requires that the at-
tempts to achieve voluntary compliance must be exhausted before
formal enforcement actions are invoked. ‘

The Depariment has developed procedures to give recipients and
complainants every opportunity for a full hearing before a federal ad-
ministrative law judge so that each side can present its case. During the
hearing process, a recipient continues to receive federal money for on-
going programs previously approved and funded. However, federal
funds for new programs cannot be approved. After the administrative
law judge makes a decision, it may be appealed to a five-member re-
viewing authority. If the institution is finally ruled out of compliance,
the Secretary transmits the decision to the committees of the House and
Senate with legislative jurisdiction, The termination of funds takes
place 30 days later. Of course, a later appeal through the federal courts
may be made.



Any institution that has its funds terminated may participate once
again in federal programs by eliminating discriminatory practices.

Similar procedures are used under the Executive Order covering
federal contracts. If a hearing supports a finding of noncompliance, ex-
isting contracts are terminated and the contractor is barred from future
contract awards until the discrimination has been corrected.

Handling of Complaints

Any person who has a complaint that discrimination because of
race, color, sex or national origin exists in any program aided by HEW
should notify the Office for Civil Rights. This pertains also to discrim-
ination because of a physical or mental handicap. Similarly, any per-
son who has a complaint that discrimination because of sex exists in
any education program or in admission to any health training program
benefiting from federal assistance should notify the Office for Civil
Rights. Also, this Office should be notified of employment discrim-
ination, based on race, color, religion, sex or national origin, by fed-
eral contractors and subcontractors and on federally assisted con-
struction projects.

A complaint may be filed by letter, by telephone or in person at the
Office for Civil Rights in Washington, D.C. or at its regional offices.
These offices are located in HEW's regional offices in the following
cities: Boston, New York City, Philadelphia, Atlanta, Chicago, Dallas,
Kansas City (Missouri), Denver, Sai. Francisco and Seattle. The ad-
dresses and telephone numbers are listed in Appendix F. Personnel in
some regional offices are bilingual and can give special help to members
of national origin minorities.

B. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

The Commission was created by Title VII of the Civil Rights Act of
1964 and became operational July 2, 1965. Title VI was amended by
the Equal Employment Opportunity Act of 1972, EEOC, which is the
national counterpart to state and local fair employment practice com-
misaions, receives and investigates changes of employment discrim-
ination. Its purposes are to end discrimination based on race, color,
religion, sex or national origin in matters regarding hiring, promoting,
firing, wages, testing, training, apprenticeship, and all other conditions
of employment; and to promote voluntary action programs by em-
Ployers, unions and community organizations to put equal employ-
ment opportunity into actual operation.
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The Commission’s operations are decentralized to the five litigation
centers and to the eight regional offices and their district offices. (See
Appendix E.) The EEOC has five commissioners, one designated by the
President as chairperson and one as vice-chairperson, There must be at
least two commissioners from each political party.

In addition to the litigation centers and regional offices, the Com-
mission has designated agencies known as 706 Agencies to assist in
handling individual complaints. The designated 706 Agencies are:

Alaska Commission for Human Rights.

Colorado Civil Rights Commission

Connecticut Commission on Human Rights and Opportunities
Delaware Department of Labor

District of Columbia Office of Human Rights

lllinois Fair Employment Practices Commission

Indiana Civil Rights Commission Rights

Michigan Civil Rights Commission

Minnesota Department of Human Rights

New Hampshire Commission for Human Rights

New Jersey Division on Civil Rights, Department of Law and
Public Safety

Oregon Bureau of Labor

. Pennsylvania Human Relations Commission

. South Dakota Human Relations Commission

. Utah Industrial Commission

. West Virginia Human Rights Commission
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Additions to this list are made by the Commission from time to time
and are published in the Federal Register.

EEQOC is granted no power to require a discriminatory party to cease
engaging in prohibited activities. Lawsuits, however, may be brought
by private parties, by the Department of Justice or by the EEOC.

How to File a Complaint

If a person believes that he or she is a victim of discrimination by
an employer, labor organization, employment agency, or joint labor-
management program for apprenticeship or training, that person may
file a complaint with the Commission. Instructions and complaint
forms are available at the Equal Opportunity Commission, 1800 G
Street N.W., Washington, DC 20506; at local or state Fair Employment
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Practices agencies; or at the regional EEOC offices. (See Appendix
D for sample form.)

The following directions are taken from the official charge form:

® It is important to file your charge as soon as possible after the
discrimination took place. To be sure your rights are protected,
you should file no later than 90 days after the incident com-
plained of. If you file later than that, the Commission may not
be able to help you.

® When the Commission receives the charge, a representative will
review the facts and contact you either by mail or in person,

® If your charge is one which can be handied by the Commission,
an investigator will gather all the facts in the situation from you
and from the parties you have charged with discrimination.

® A copy of your charge will be given to the parties you have
charged with discrimination. This is required by law.

® If the Commission does not find that the facts support your
charge, you will be notified that the charge has been dismissed.
The parties you have charged with the discrimination will also
be notified.

* If the Commission finds reasonable cause to believe that you
have been discriminated against, it will attempt to conciliate and
reach an agreement satisfactory to you and the company (or
union, employment agency or apprenticeship committee).

® If it fails to reach such an agreement within a specified period of
time, you have the right to take your complaint to court.

® If you live in a state which has an enforceable fair employ:nent
practice law, and the means to enforce it, the Commission will
defer your case to the State agency for a period of at least 60
days. You will be notified if this is done. Unless the Commission
is notified to the contrary on the termination of State proceed-
ings, or after 60 days have passed, whichever comes first, the
EEOC will assume you want the case handled by EEOC and will
consider the charge to be filed with the Commission and begin
processing the case. About 85 percent of deferred cases return to
EEOC for processing after deferral.

61 {) Ly




The Commission has determined that it will defer to the following
jurisdictions:

Alaska Kansas Ohio
California Kentucky Okiahoma
Colorado Maryland Oregon
Connecticut Massachusetts Pennsylvania
Delaware Michigan Puerto Rico
District of Minnesota Rhode Island
Columbia Missouri Utah
Hawaii Nebraska Washington
lllinois Nevada West Virginia
Indiana New Jersey Wisconsin
lowa New Mexico Wyoming
New York

On cases involving sex discrimination, the Commission defers to the
following:

Colorado Maryland Nevada
Connecticut Massachusetts New York
District of Michigan Utah
Columbia Missouri Wisconsin
Hawaii Nebraska Wyoming

The Commission does not defer to Idaho, Maine, Montana and Ver-
mont. These states provide criminal sections for discrimination, but do
not establish or authorize a state agency to administer the statute, Nor
does the Commission defer to Arizona, Oklahoma and Tennessee.
These outlaw discrimination or declare it contrary to state policy, but
do not provide for effective enforcement.

Because of an ambiguity in the law as it relates to public institutions,
it is not vet clear whether EEOC or the Attorney General will file suit
in all situations which involve public institutions. Individual commis-
sioners may initiate complaints if they receive information which in-
dicates that the law has been violated. In certain cases, where the Com-
mission feels that a pattern or practice of discrimination exists rather
than a single instance, the Justice Department will be advised and the
Attorney General may then undertake action in the U.S. District Court.

C. OFFICE OF FEDERAL CONTRACT COMPLIANCE

The OFCC was created under authority of Executive Order 11246,
issued September 24, 1965. As a part of the Labor Department’s Wage
and Labor Standards Administration, OFCC administers the govern-
ment’'s program for ensuring equal employment opportunity among
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federal contractors and/or federally assisted construction projects.
HEW has been designated by OFCC as the Compiiance Agency re-
sponsible for enforcement of the Executive Order for all contracts with
universities and colleges. Therefore, the investigations are conducted
by the Office for Civil Rights of HEW.

Who Can File a Complain:?

Any individual or group can file by describing the discrimination.
To facilitate the exchange of information in the equal opportunity field
and to reduce duplication of compliance activities, OFCC signed a mem-
orandum of understanding with EEOC so that compliance reviews are
coordinated between the two agencies and information on contractors
is exchanged. OFCC handles the broad, company-wide compliance re-
views and EEOC handles complaints of discrimination filed by indi-
viduals. Individual complaints can be filed on the prescribed form or
by writing a letter to OFCC.

Pattern complaints are those which reflect a practice of discrimination
throughout the system whereby numbers of individuals, not necessarily
in the same job or area of specialization, are victims of discrimination.
It may be something which has evolved and been perpetuated over a
number of years. There are no official forms for pattern complaints.
Complaints can be filed with the Secretary of Labor or the Secretary of
HEW in Washington, D.C. Regardless of where the complaint has been
filed, HEW does the investigations. Complainants do not need to know
what contract (s} an institution has or is negotiating for in order to file.

U.S. DEPARTMENT OF LABOR—WAGE AND HOUR DIVISION
OF THE EMPLOYMENT STANDARDS ADMINISTRATION

The Division enforces the Fair Labor Standards Act including the
equal pay provisions. It is empowered to make routine, general investi-
gations of establishments to ensure compliance with the act, regard-
less of whether a specific complaint is received. Complaints are treated
confidentially. The Administrator of the Division may supervise payment
of back wages, and in certain circumstances, the Secretary of Labor
may bring suit for back pay or the employee may sue for back pay.

There is no formal procedure for filing a complaint. Complaints may
be reported to the nearest Wage and Hour Office of the Employment
Standards Administration, U.S. Department of Labor by letter, telephone
or in person. There are offices in over 350 communities throughout the
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country. Addresses are listed in the U.S. Government section of most
telephone directories under:

U.S. Department of Labor

Wage and Hour Division
If not listed, write: U.S. Department of Labor, Employment Standards
Administration, Wage and Hour Division, Washington, DC 20210.

COORDINATION IN ADMINISTRATION OF EQUAL EMPLOY-
MENT OPPORTUNITY LAWS

In the laws summarized, enforcement procedures and remedies differ.
Coordination of efforts among the agencies administering the laws has
been developing —sometimes through provisions of the laws themselves,
sometimes by administrative agreement.

For example:

EEQC and State Civil Rights Commissions

EEOC will defer to the State Civil Rights Commission for a period of
60 days on any complaint of sex discrimination to which both State
Civil Rights Acts and Title VII of the Federal Civil Rights Act of 1964
are applicable. If the complaint is not thus resolved, EEOC will intervene
and first attempt remedy through conciliation. If conciliation is not
reached, suit may be filed.

EEOC and Wage and Hour Division

Title VII requires its provisions to be harmonized with the Equal Pay
Act, which amended the Fair Labor utandards Act. Accordingly, EEOC
will apply the relevant interpretations and opinions of the Wage and
Hour Administrator, U.S. Department of Labor, to equal pay complaints
filed under Title VII.

EEOC and the Justice Department .

When EEOC finds a patrern or practice of discrimination (rather than
an individual complaint), it can advise the Justice Department and request
the Attorney General to take action in the U.S. District Court.
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EEOC and OFCC

On May 20, 1970, the EEOC and the OFCC announced an agreement
to reduce duplication of compliance activities in situations where both
Title VII and Executive Order 11375 apply. Essentially, OFCC and/or
the individual compliance agencies handle broad, company-wide
compliance reviews, and EEQC, the individual complaint investigations.
In investigating such complaints, EEOC acts both on behalf of OFCC
and on its own behalf. OFCC provides EEOC with reports from compli-
ance agencies, and EEOC provides OFCC with regular listings of charges
under investigation, being conciliated, or settled. EEOC and OFCC,
with leaders of industry, have jointly sponsored a number of affirmative
action conferences.

STATE AGENCIES

Every state has designated agencies for dealing with discrimination
complaints. Because these agencies differ from state to state and because
the channels of complaint procedure differ, no attempt will be made
to define possible state agencies. However, Appendix C presents ava:lable
information on legislation in each state. Individuals can contact state
legislators for more specific information on the compliance agencies.
As mentioned previously, in any cases concerned with employment
practices, before investigation by a federal agency (EEOC), a charge
must be deferred for 60 days to a state fair employment practice agency
where an enforceable fair employment practice law is in effect. It,
therefore, becomes the responsibility of each educator to be cognizant
of state laws and agencies as well as t.deral procedures. If one is unsure
of responsibilities of various agencies, a good starting point is the Office
of the Attorney General of the state involved. In some instances the
State Attorney General's Office may have jurisdiction over certain dis-
criminatory grievances: if not, they should be able to direct one to the
appropriate agencies.

The State Department of Public Instruction should also be able to
provide informaticn -onceming state legislation affecting educational
programs.

The chart below presents an example of possible procedures at the
local level for dealing with civil rights grievances, Local communities
probably have similar agencies and procedures, and their help may be
solicited in the initial stages of a complaint.
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410 E. wmnnmsc.
lowa City, lowa 52240
{Phone 354-1800)

by the Human Relations Coordinator

the City Attorney’s Office. The person who filed

complaint, the person complained about and
are interviewed.

and recommendations are sub-
to the Commission. A finding is made:

E g?i

1

cause.
There is reason to pursue the case further and seek
conciliation.

During concillation, an attempt is made to obtain a
settioment satisizctory to both sides. if conciliation
fails, the Conunission may:

Direct the City Attorney to file a criminal charge in
Magistrate's Court.

i a person is found guilly in this court, a fine of
$100 or santence up to 30 days in jail may result.
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CHAPTER V

Court Precedents
Patricia L. Geadelmann

Thenujoﬁzyofaddeﬁcscmbmushttocounthmfarhavebeen
ﬁkdcnthebasisofﬂ\eFouneenﬂ\Anmdnm'sequaipmwﬁm

mviewacﬁumthatdassifypusom.ASGnFrmxt&oLﬂwaiewarﬁde
(42) has spelled out the provisions of these tests: ¢

1. “Compelling State Interest Test.” This invokes strict scrutiny
in review. The state must establish that the classifications are
mrytoﬁmherit:vahdpummdthatmlmerdisﬁncﬁon
couldadxkvethemrsult.ﬂ\esu-ictstmdardofreviewis
used when a dlassification concerns a “suspect” category or
when a law infringes on a right guaranteed “fundamental” by
the Constitution,

2. "Rational Basis Test.” This is used in economic and commercial
mumandaﬂo&mmwhmmmofdauiﬁcaﬁon
are “reasonably related” to the purposes of the policy. The pre-
sumption is made that the policy under question does not violate
the equal protection guarantee. (42, p. 655)

The article goes on to say, “cases challenging school policy are more
difficult to win if a rational basis standard is used, since courts generally
find some reasonable relationship between the classification made and
the purpose of the policy” (42, p. 646).

Two factors complicating Fourteenth Amendment litigation are that
the Supreme Court: '

protected right
In Reed vs. Reed, 404 U.S, 71 (1971) the Supreme Court suggested
mmdamwmmmmmmm

67

~7
v



standard, thus avoiding the clear declaration of sex as a “suspect”
classification. In a later case, however, Frontiero vs. Richardson, 411
U.S. 677(1973), the court ruled invalid a military policy whereby males
could automatically claim their wives as dependents but females had to
prove that their husbands were financially dependent on them. Four
justices held that sex is an inherently suspect classification and therefore
subject to strict scrutiny. Three other justices concurred in the ruling,
but did not view it necessary to rule on the question of sex as a suspect
classification. Since the Frontiero case, however, the court has stepped
backwards and ruled on sex discrimination cases under a less strict
standard of review.

There is precedent at the state level for sex to be considered a suspect
class. The California Supreme Court in 1971 made this statement in the
decision of Sail'er Inn, Inc. vs. Kirby, 5 Cal. 3d 1, 485 P. 2d 529, 95 Cal
Rptr 329 (1971):

Sex, like race and lineage, is an immutable trait, a status into which
the class members are locked by the accident of birth. What differ-
entiates sex from nonsuspect statuses ... is that the characteristic
frequently bears no relation to ability to perform or contribute to
society ... . The result is that the whole class is relegated to an
inferior legal status without regard to the capabilities or character-
istics of its individual members ... . Where the relation between
characteristic and evil to be prevented is so tenuous, courts must
look closely at classifications based on that characteristic lest out-
dated social stereotypes result in invidious laws or practices. (116,
p. 1205)

That discrimination in education is not to be allowed was most
dramatically illustrated in the historic case of Brown vs. Board of
Education of Topeka, 347 U.S. 483, 98 LEd 873, 74 S.Ct. 686 (1954).
The class that was victimized in that instance was the blacks. In striking
down the separate schools for separate races, the Court said:

In these days, it is doubtful that any child may reasonably be
expected to succeed in life if he is denied the opportunity of an educa-
tion. Such an opportunity, where the state has undertaken to provide
it, is a right which must be available to all on equal terms.

Even though the Rodriquez case denied education as a right, the Court
granted that all should have equal opportunity within the school system,
and reaffirmed the mandate of Brown. '

As discussed in Chapter III, the courts have likewise not found athletic
participation to be a right in and of itself, but the court in Gilpin vs.
Kansas State High School Activity Association, Inc., 377 F. Supp. 1233

68

~?
VR

. A



(1974) made the distinction between right and privilege and opportunity
this way:

The question in this case is not whether the plaintiffs have an
absolute right to participate in interscholastic athletics, but whether
the plaintiff can be denied the benefits of activities provided by the
state for male students. The plaintiff has not alleged that she has
an absolute right to participate on any interscholastic team, including
her high school's cross country team, and the Court certainly would
not recognize such a right. She does, however, maintain that she
has a right not to be automatically disqualified from participating
in interscholastic competition based solely upon her sex, rather than
upon her athletic ability. Since the importance of this interscholastic
competition as an integral part of the plaintiff's overall educational
experience is substantial, and since she is admittedly being denied
the opportunity to reap the benefits afforded by such competition
solely upon the basis of her sex—a suspect classification—it is
simply irreleva:t whether such participation is characterized as
a right or as a privilege. (137, p. 1241) ‘

As one studies the court cases it is important to note the level of the
court decision. For instance, the Gilpin case just cited was a U.S. Dis-
trict Court decision, the lowest level of the federal court system. De-
cisions at this level have a much narrower range of impact on the future
court decisions than those of higher levels. A series of district court de-
cisions, however, could constitute a pattern which would be more in-
fluential in establishing precedent. The next level is that of the circuit
courts of appeals. Decisions at this level would have direct application
to all district courts in the region, and hence are more significant in
determining precedents. The ultimate level of appeal is the United
States Supreme Court and decisions at this level become “the law of
the land.”

No athletics case has reached the Supreme Court to date, but at least
two significant cases have been heard by the circuit courts of appeals,
and there have been a number of decisions at the district court level,
Table 1 represents a summary of the major litigation involving sex dis-
crimination in athletics to date (1977). As one studies these decisions, a
pattern seems to emerge:

1. In most cases the individual participant won her case if she filed
an individual suit and asked to participate in a non-contact sport.

2. Class actions were generally unsuccessful cases.

3. Bids to participate in contact sports were generally unsuccessful.

4. The chances of winning the case were greater if no sports pro-
grams existed for the girls. When ruling in favor of the plaintiff,
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the judges frequently indicated that if a separate program were
available, the mixed competititon would probably not have been
granted.

5. The courts generally acknowledged that athletics are valuable ed-
ucationally and that both girls and boys should have equal op-
portunities for participation.

All of the cases included involve high school girls. Litigation on the
college level in this area has been virtually nonexistent. In early 1973 a
group of women from Florida filed a lawsuit in the U.S. District Court
for the Southern District of Florida against the NEA, AAHPER,
NAGWS, AIAW, NAPECW, FAPECW, FCIAW, and the SAPECW.
The suit claimed a denial of equal opportunity since the AIAW had a
rule prohibiting scholarship recipients from competing in its tourna-
ments and the group filing suit were scholarship players at Marymount
College in Florida, Representatives of all the defendants met and after
the hearing, their legal counsel advised modifying the scholarship state-
ment so as to avert the suit. This modification was made and no court
decision was therefore rendered.

The most significant athletics case decided under the Fourteenth
Amendment is probably Brenden vs. Independent School District 742,
477 F. 2d 1292 (1973). This decision out of the Eighth Circuit and the
prior district court decision, Brenden vs. Independent School District
742, 342 F. Supp. 1224 (1972), have been cited more frequently than
any other cases of their kind. In Brenden, two exceptionally skilled
girls requested permission to play on the boys' teams for tennis, cross-
country, and cross-country skiing, since there were no such teams for
girls. The defendants argued before the district court that the rule pro-

hibiting mixed competition was valid in order “... to achieve equit-
able competition among classes. ..."” (130, p. 1233). Witnesses were
produced who testified that:

men are taller than women, stronger than women by reason of
greater muscle mass; have larger hearts than women and a deeper
breathing capacity, enabling them to utilize oxygen more ef-
ficiently than women, run faster, based upon the construction of
the pelvic area, which, when women reach puberty, widens,
causing the femur to bend outward, rendering the female incapable
of running as efficiently. (130, p. 1233)

The court did not deny the validity of any of the physiological ar-
guments raised by the defense, but the court did not recognize this
presentation as having any direct bearing on the case since
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.. these physialogical differences ... have little relevance to
Tony St. Pierre and Peggy Brenden. Because of their level of
achievement in competitive sports, Tony and Peggy have over-
come these physiological disabilities, There has been no evidence
that either ... or any other girls, would be in any way damaged
from competition in boys' interscholastic athletics, nor is there
any credible evidence that the boys could be damaged. (130, p. 1233)
The circuit affirmed the lower court decision, In its decision, the court
said:

We recognize that because sex-based classifications may be based
on outdated stereotypes of the nature of males and females, courts
must be particularly sensitive to the possibility of invidious dis-
crimination in evaluating them, and must be particularly de-
manding in ascertaining whether the state has demonstrated a sub-
stantial rational basis for the classification. (131, p. 1300)

In stating its decision, the circuit court further relied on a report of
an experiment conducted in New York in 1969-70 to study the effects
of and reactions to coed participation. Continuance of the practice was
favored by 80 percent of the principals, directors, women’s physical
educators, coaches, and physicians, and by 90 percent of the boy team
members, girl participants, parents, and coaches. As a result of this
response, New York revised its regulations on coed competition in Sep-
tember 1973 to permit mixed competition in non-contact sports where
there is only one team. Further, the principal is given the option of
pe-mitting a female of exceptional ability to play on the male team
even if there is a team for females. However, in no instance are males
allowed on female teams (60). Whether this differentiation between the
sexes will be allowed to stand is a matter yet untested by the courts.

The other circuit court decision was that in Morris vs. Michigan
Board of Education, 427 F. 2d 1207 (1973). Cynthia Morris originally
sought an injunction from the district court in attacking a state high
school athletic association policy prohibiting girls from participating in
athletics with boys. A preliminary injunction was granted by the dis-
trict judge on April 27, 1972, enjoining the athletic association from
“preventing or obstructing in any way the individual plaintiff or any
other girls in the State of Michigan from participating fully in varsity
interscholastic athletics and athletic contests because of their sex” (142,
p. M).Mxomdmemsehadbeenbrmdmedtoadmacﬁm
Previous to the granting of the injunction. The significant factor about
the injunction is that it appeared to apply to both contact and non-
contact sports (the original desire of Morris was to participate in tennis).
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Summary of Court Cases on Sex Discrimination in Athletics

Cane Coust Date Nature

. Hollander vs. Superior Court March 29, High school girl wanted to
Covnmecticut New Haven 1971 participate on boys’ cross-
Interscholastic County country and track teans, None
Conference. Inc . for girls. Individual suit.

No. 114927
Supernior Court,
New Haven County
Conn.

. Gregono vs. Superior April 5, Female requested participation
Bourd of Ed Court, 1971 on bays tennis team. No team
of Asbury Park. New Jersey for girls.

No. A-1227-%0
App. Div.,
Ap. 5. 19N

. Reed vs. Nebrska  U.S. District Apnl 12, Girl wanted to play on boys’
Act Assoc . M1 F. Court 1972 golt team. None provided tor
Supp 258 (19721 D. Nebrasha girls. Individual suit.

. Harms vs. Hlimos UL S. Distnct April 17, High school girl wanted to
High School Assn.. Count 1972 participate on varsity (boys)
Civil No. S.D. lllinois tennis team. None for girls.
S-Liv. 72-25 Individual suit,

. Brenden vs. ind U.S. Distnct May 1, Brenden wanted to be on boys’
School District, Court 1972 tennis team, St. Pierre on the
M2 F Supp. 1224 D. Minnesc! ; cross-country skiing and distance
(1972} running teams. None provided

for girls. Individual suit.

. Bremden vs, Ind. U.S, Court of April 18, Ind. School District made the
School District Appeals 1973 appeal.

477 F 2d 1292 sth Cincuit
(1973)

. Buchaw. Himos  U.S. District Nov. 15, Girls wanted to be on buys’
High School Court 1972 swim team—objected to restric-
Assac 381 F. N.D. Hllinos E.D. tions applicable to girls which
Supp. &9 (1972} were not applind to boys' sports

programe. Class action.

. Maas 0. South Supreme Court Nov. 27, Girl wanted to play on boyy’
Band Comm. of Indiana 1972 golf team. Individual suit.
School Corp
280 NE. 2d 495
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Sutwmary of Court Cases on Sex Discrissination in Athletics

12 favor of defendants

{n favor of defendantsy

Prelim, injunction
granted to allow ginl
to participate

In favor of defendants

in favoe of the girls

Alfirmed the District
Court Decision

In favor of defendants

1n tavor of gr

for males with similar athletk qualifications.
Accordingly, they are entitled to reliei” (p. 1302),



Sasmary of Court Casms on Sex Discrimination in Athletics

74

Case Court Dale Nature

9. Momis va. Mick  U.S. Court or January 25,  Two girls wantad to play on
e Scand of Edu-  Appesls 1¥73 boys’ sennis team. Individual
cation, 472F. 24  eth District sl
1N? (19073)

10. Ritacco w». Nor U.S. District Court  August 3, Glris wanted to try out for the
win School Dis- W.D. Peweylvania 1973 boys’ tennis team rather than
trict, 361 F. the girls’ tennis team. Class
Supp. 930 (1973 action.

i1, Gilpis ve. Kasas  U.S. District Court  May 22, Giri wanted to be on cross
Semse High Schoal D, Karneas 1974 country team. Individual suit
Act. Amoc. Inc
377 F. Supyp.

1233 (1974)

2. Commonuwalth of Commonwealth March 190, Conmonwealth filed suit againat
Pennsylvania vs. Court of Penmuyl- 1975 athletic amsoc. maintaining rule
Pewnsyivania vania forbidding mixed competition
Interscholatic wa unconstitutional under the
Athletic Assoc. Seuate ERA,

Pa. Cowith, 24
Aldsw

1 Dwrinwe. Gouwld.  Supreme Court, September 25, Two Desrin girls wanted to play
State of Washing-  State of Wash- 1978 on the high school football team,
toe, No. &327% ington Actions challenging a state ath-

fetic mssociation rule excluding
girls. Class action.

4. Cames v, U.S. District Court May 10, Female high achool senior seek-
Town. Secondary  E.D. Tennessss 1978 ing prelisn. injimction against
School Atkietic TSSA prohibiting enforcement
Asen of a rule prohibizing mixed partic.
415 F, Supp. S0 in contact spoets, of which base-
(197%) ball is s0 named and in which

plaintiff seeks partic.

15. Cape vs. Tennemser U S, District Court  Nov. 24, Female high schoo! junior claimed
Sec. School Atk-  E.D. Tennessse 1976 that the application of six-player,
fetic Assn., halfcourt basketball rules which
AP Supp 73 allow only forwards to shoot is
{1976} & deprivation of her right to

equal prodection of the laws
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changed the injunction to apply

Court of appeals
10 moR-Covstact apaets.
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Shortly after the entry of the preliminary injunction, Act No. 138
of the Public Acts of 1972 was adopted by the Michigan legislature
providing that:

Female pupils shall be permitted to participate in all noncontact
interscholastic athletic activities, including but not limited to
archery, badminton, bowling, fencing, golf, gymnastics, riflery,
shuffleboard, skiing, swimming, diving, table tennis, track and
field and tennis. Even if the institution does have a girls’ team
in any noncontact interscholastic athletic activity, the female shall
be permitted to compete for a position on the boys’ team. Nothing
in this section shall be construed to prevent or interfere with the
selection of competing teams solely on the basis of athletic ability.
M.C.L.A. 340.379 (2), Pub. Act. No. 138 (Mich. May 22, 1972).

Since the act was not to go into effect until the spring of 1973, the
circuit court affirmed the injunction granted by the district court, but
the circuit court also stated that the district court had gone beyond
the relief requested in extending the injunction to include contact as
well as non-contact sports. The circuit court consequently remanded
the preliminary injunction to the district court for modification to
apply only to noncontact sports,

This case represents a second instance in which provision has been
made for a girl to participate on a boys’ team even when a separate
girls’ team is present, but the same privilege has not been extended to
boys.

There are at least two cases which have directly ruled in support of
the separate-but-equal concept for athletic teams for the two sexes:
Bucha vs. lllinois High School Association, 351 F. Supp. 69 (1972)
and Ritacco vs. Norwin School District, 361 F. Supp. 930 (1973). The
Bucha case not only involved separate teams but teams which were
separate and different. A class action suit was filed by female high
school students challenging limitations that the high school association
had placed on their programs but had not placed on the boys’ pro-
grams. These limitations included a prohibition on organized cheering,
a one dollar limitation on value of awards, and a prohibition on over-
night trips in conjunction with girls’ contests,

The court summarized the legal question as being one of “. .. whether
... difference in treatment has some rational relationship to a valid
state objective” (134, p. 75), and subsequently ruled that the challenged
classification was rational. The court noted that which was questioned
was “a matter of degree and professional judgment.” Separate pro-
grams were supported by the court, backed by references to better
times by men in the Olympics, better times by two boys from an II-
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linois school who went to the state swimming meet, and the testimony
on physiological differences made in the Brenden case. The court said:

All of these facts lend substantial credence to the fears expressed
by women coaches and athletes in defendant’s affidavits that un-
restricted athletic competition between the sexes would consis-
tently lead to male domination of interscholastic sports and actually
result in a decrease in female participation in such events. (134,
p. 75)

The court went on to say that the existence of a separate program for
girls coupled with the physical and psychological differences noted in
testimony supported the rationality of the Association to conduct a dif-
ferent program for girls.

In the Ritacco case, which was also a class action suit challenging
an athletic association rule requiring separate girls' and boys’ teams,
the court declared that no class action existed since the girl had grad-
uated from high school prior to the hearing and was no longer a mem-
ber of the class she sought to represent. In ruling on the question of
separate or mixed teams, the District Court of Pennsylvania said:

Superficially, the maintenance of separate sports teams suggests
possibility of a denial of equal protection of the Jaws, but sound
reason dictates that “separate but equal” in the realm of sports
competition, unlike that of racial discrimination, is justifiable and
should be allowed to stand where there is a rational basis for the
rule . ... Indeed it seems clear that where the opportunities for
engaging in sports activities are equal, as is true here, the rule re-
quiring separate teams based on sex fosters greater participation
in sports. (148, p. 932)

As was done in the Bucha case, the court referred to the physio-
logical and psychological differences ¢ ted by the defendants in Brenden.
It is interesting that neither the district nor the circuit court in Brenden
found these differences pertinent to the decision, but that two other dis-
trict courts found them to be substantial. One must remember, how-
ever, that in Brenden there was no separate program available for girls
as was the case in both Bucha and Ritacco, and in addition the two
girls in question were of recognized superior ability. Had they not been
so skilled, the decision might well have been the reverse.

In Gilpin (137), a Kansas high school girl brought suit claiming that
she had been denied equal protection by an athletic association rule
that prevented her participation in cross-country solely on the basis of
her sex. The school board of her district had adopted a policy permit-
ting mixed competition in certain non-contact sports, including cross-

77

& o

b ]



country. Prior to the first meet, however, Ms. Gilpin was informed
that a rule of the state association would prohibit her participation.
A temporary restraining order was granted by the district court and a
hearing subsequently held.

In the hearing, the court noted that the suit was filed on behalf of a
single individual and was limited to the particular factual situation
involved. In its decisio: to allow Ms. Gilpin to participate, the court
said: :

Despite the fact that all males are permitted to participate on the
team no matter how untalented, Tammie has nevertheless been
depr..«d of an equal opportunity to participate, solely on the basis
of her sex. (137, p. 1241)

The Association contends that the objective of its rule prohibiting
mixed competition is to achieve equitable cc.apetition among
ciasses ... that the purpose for the rule is to ensure maximum in-
terscholastic developmert and benefit to all students of the state.
(137, p. 1242)

The court did agree that separation f the sexes could bear a relation
to the advancement of maximum participation, but noted that separate
programs simply were not available in this instance. Thus once again
vie have a court reinforcement for the maintenance of separate programs.

Recd vs. The Nebraska School Activities Association, 341 F. Supp.
258 (1972) was a district court decision which granted a preliminary
infunction that subsequently al'wed a high school girl to play cn ihe
boys’ golf team (which was co . rary to the state rule prohibiting mixed
competition). No team existed for the girls and no mention was made
by the court of the desirability of maintaining separate teams. The
court said,

Tke issue is not whether Debbie Reed has a “right” to play golf;
the issue is whether she can ve treated differently from boys in an
activity provided by the s'at:. Her right is not the right to play
golf. Her right is the right ‘¢ ve treated the same as boys unless
there is a rational basis for her being treated differently,

If the programn is valuable for boys, is it of no value for girls? (147,
p. 262)

The case of Haas vs. South Bend Co: .munity School Corporation,
289 N.E. 2d 495, settled by the Supreme Court of Indiana in :972, is
similar to those previously disrussed in that the plaintiff is a high
school gi-l denied ar pportunity to participate on the school golf team
because of an athletic association rule prohibiting mixed sex com-
petition. The case was on appeal from the state circuit court where the
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injunction was denied. At the trial, considerable evidence was intro-
duced to support the physiological differences between the sexes and
hence justify the separation of the sexes. The Supreme Court pointed
out, however, that “ ... a rule or law which appears to be non-dis-
criminatory on its face may nevertheless be struck down as a denial of
equal protection if it is unreasonably discriminatc.y in its operation”
(138, p. 499). That there were no teams for girls constituted a discrim-
inatory practice in operation, said the court.

The court opinion in Haas is particularly interesting because of the
arguments presented by the defense and subsequently answered by the
court. The arguments are those tha! have been commonly advanced by
school and athletic directors resistant to the implications of Title 1X.
The first argument was that of the necessity of procecting the girls. The
defense reasoned that boys were superior physically and if girls were
allowed on boys’ teams, the reverse would also have to be permitted,
and the result would likely be elimination of participation for girls
altogether. The court answered as follows:

It is unnecessary to sound the fire alarm until the fire has started
... We are here only concerned with its application . ... At the
present time few, if any, programs are in operation which need
such protection. Until girls’ programs comparable to those estab-
lished for boys exist, the rule cannot be justified on these grounds,
(138, p. 500)

Second, the defense argued that the costs of administering expanded
programs for girls would increase. In particular they referred to costs
for locker room supervision. The court answered thai since a licensed
teacher must be a coach who is capable of supervising students of both
sexes, the sex of the coach should not be a factor. The court further
stated:

The appellees have not attempted to estimate the amount of ad-
ditional expense which would be incurred due to the supervision
of girls' dressing rooms. However, this increased expense, which
would not appear to be substantial when one considers the cost of
administering the entire system of interscholastic athletics in high
schools throughout the state, cannot be considered a justifiable
reason for denying approximately one-half of the high school stu-
dents in Indiana the opportunity to participate in interscholastic
competition.

This Court is of the opinion that at this time no reasons have been
presented, no: do any exist, which justify denying female high
school students the opportunity to qualify for participation with
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male high school students in interscholastic athletic contests which
donot involve physical contact between the participants. (138, p. 500)

Additionally the court questioned the evidence presented by the de-
fense claiming male superiority:

No trial court investigation into the relative athletic abilities of
men and women could be complete merely upon a demonstration:
that male track and field champions have historically bettered their
female counterparts in the record books. Such evidence cannot
support a conclusion that the male sex is athletically superior. An
objective observer could not determine which of two armies is
superior merely by examining the strongest and bravest soldier in
each. For constitutional purposes, such an investigation would
necessarily focus on the causes of any differential in the relative
performances of male and female athletes. (138, p. 503)

The entire question of separate-but-equal has yet to be resolved. On
the one hand, ERA supporters clamor for the naming of sex as a sus-
pect classification which would negate any separate-but-equal dis-
tinctions. On the other hand, the final drzft of the Title IX Regulations
allows for separate-but-equal programs in athletics. (Title IX does not
allow for separate-but-equal treatment of the sexes in any other edu-
cational area except sex education.)

The issue that ultrimately must be resolved by the courts might be
summarized: Are there differences between the sexes which justify dis-
parate treatment of males and females by the state? Whether the courts
will choose to treat females as a class and allow separation of the sexes
or whether the courts will choose to treat each person according to
individual abilities regardiess of gender’remains to be seen. There are
those who argue for the former, claiming.that only by separateness
will women have an equal opportunity to participate in athletics and
physical education, and there are those who argue for the latter, claim-
ing that separation serves to confine women of exceptional ability to
tower levels of competition and performance.

Still under question is a definition of contact sports. Various courts
have offered various listings, but no consistency or agreement has been
reached. In Title IX the Regulations list boxing, wrestling, rughy, ice
hockey, football, and basketball and further provide for the inclusion
of "other sports the purpose of major activity of which involves bodily
contact” (86.41 [b]). Baseball has been subject to the most question,
with state and district courts offering opinions on both sides of the -
sue. Much of this controversy has revolved around the Little League
question which eventually was resolved by a change in federal charter
to allow female participation.
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Soccer is one sport which has not yet be-.1 delineated, but it seems
probable that it will be included as a contact sport. There is at least
one school, however, which has a coed soccer team, Cornell College in
Mt. Vernon, lowa (110). Four women made the 30-player squad, and
the coach, Jim Davis, feels that they have made a positive contribution
to the team. He was reported as saying,

Soccer is one of the few contact sports where power and size aren't
all importart. It's agility, the ability to think clearly and to under-
stand the dynamics of the game that count most in soccer. That's
why women have a chance to excel at it.

The decision of the Commonwealth Court of Pennsylvania in Com-
monwealth of Pennsylvania vs. Pennsylvania Interscholastic Athletic
Association, Pa. Cmwlth., 334 A. 2d 839, opened contact sports as
well as noncontact sports to all, regardless of sex. The case, brought
under the state ERA, has far-reaching implications. The ruling was
made with the following rationale:

... even where separate teams are offered for boys and girls in the
same sport, the most talented girls still may be denied the right to
play at that leve! of competition which their ability might other-
wise permit them. For a girl in that position, who has been rele-
gated to the “girls’ team,” solely because of her sex, “equality
under the law” has been denied. (135, p. 842)

The notion that girls as a whole are weaker and thus more injury-
prone, if they compete with boys, especially in contact sports,
cannot justify the By-Law in light of the ERA. Nor can we con-
sider the argument that boys are generally more skilled. The ex-
istence of certain characteristics to a greater degree in one sex does
not justify classification by sex rather than by the particular char-
acteristic. Wiegand v. Wiegand, 226 Pa. Super. Ct. 278, 310A.2d426
(1973). If any individual girl is too weak, injury-prone, or un-
skilled, she may, of course, be excluded from competition on that
basis bu* she cannot be excluded solely because of her sex without
regard to her relevant qualifications.

Although the Commonwealth in its complaint seeks no relief from
discrimination against female athletes who may wish to participate
in football and wrestling, i is apparent that there can be no valid
reason for excepting those two sports from our order in this case.
(135, p. 843)

A second case settled on the basis of a state equal rights amendment
is Darrin vs. Gould, No. 43276, State of Washington Supreme Court,
September 25, 1975. The case speaks directly to contact sports and in
fact was brought by two sisters desiring to play football on the high
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school team. The girls lost their case at the trial court level but on ap-
peal to the supreme court in the state the trial court decision was re-
versed. The suit was brought as a class action.

Under protest was a rule by the Washington Interscholastic Athletic
Association (WIAA) which prohibited girls from participating in inter-
scholastic football. The girls had been allowed to practice, and the high
schoo! coach testified that the girls had “been able to hold their own
with the boys ... and would be allowed to play in interscholastic con-
tests were it not for the WIAA regulation” (136, p. 2). The court ruled
that the sex classification by the WIAA was unconstitutional (state
constitution article 31, the ERA).

The WIAA argued that the challenged regulation was justifiable
because

the majority of girls are unable to compete with boys in contact
football, and the potential riss. of injury is great. Furthermore,
allowing girls to compete in contact sports with boys will resuit
in boys competing on girls’ teams resulting in distruption to the
girls’ athletic programs. (136, p. 18)

In answering the arguments raised by the WIAA, the court stated,
“there is no finding that what may be true for the majority of girls is
true in the case of the Darrin girls or girls like them” (136, pp. 18-19).
The court also pointed out that the breasts could be adequately pro-
tected and that there was not a substantial risk of injury to the pro-
creative organs of girls. In addition, the court rejected the rationale of
the sex-based regulation by saying:

Boys and girls run the risk of physical injury in contact football
games. The risk of injury to ‘the average boy’ is not used as a reason
for denying boys the opportunity to play . ... Moreover, the fact
that some boys cannot meet the team requirements is not used as a
basis of disqualifying those boys that do not meet such require-
ments. Instead, WIAA expressly permitted small, slightly built
young boys, prone to injury, to play football without proper
training to prevent injury. (136, p. 19)

The court labeled the argument that present girls' programs would be
disrupted by eliminating sex segregated teams as “conjectural in charac-
ter to what might happen,” citing an absence of any such evidence.
The court went on to add, “moreover, evidence supporting a public pol-
icy contrary to that contained in constitutional and statutory mandate
cannot be allowed to override such a mandate” (136, p. 20). The man-
date of the ERA, in the opinion of the court, left no place for qualifi-
cations or classifications according to sex.
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It is not unlikely that the federal courts might also make similar de-
cisions in recognition of individual abilities and no longer bar females
as a class from participating in contact sports or any activity. In the
summer of 1975 a nine-year-old girl won the right in federal district
court in Michigan to compete in an AAU boxing tournament (69).
The AAU had prohibited girls from participating in contact sports. The
court considered the AAU to be acting under the color of state law
since it used public buildings for its tournaments.

In October 1975 a district judge in Santa Fe, New Mexico ruled that
the state board of education had to allow Sally Gutierrez to play on
the Quemado High School football team. The decision overruled the
board's regulation prohibiting girls from competing in rontact sports
with boys (112).

Jo Ann Carnes was granted a preliminary injunction by the U.S, Dis-
trict Court, E.D. Tennessee, on May 10, 1976, which allowed her to
participate on the high school boys' baseball team. The Tennessee
Secondary School Athletic Association had a rule prohibiting mixed
competition in collision sports for two reasons:

1. To protect females from exposure to an unreasonable risk of harm
2. To protect female sports programs from male intrusion. (153,

p. 571)

The court questioned the first justification for the rule because:

the rule may permit males who are highly prone to injury to play
baseball ... while, at the same time, it may prevent females,
whose physical fitness would make a risk of physical harm un-
likely, from participating . ...(153, p. 571)

The second justification was also questioned since the school had no
baseball team for girls. The plaintiff could only play on the single team
or not at all. Thus, the rule operates as a compiete bar to opportunity
to compete solely on the basis of sex.

The court further questioned the classification of baseball as a con-
tact sport, noting that rules prohibit body checking, that baserunners
are generally tagged with a glove, and that when played properly col-
lisions at the plate are infrequent.

Still another indication of a movemen* toward total equality is
represented by a Sacramento, California, City Council decision to re-
fuse to finance the 1976 Powder Puff Derby. The cross~country air-
plane race for women was denied assistance because it discriminates
against men. The vice mayor of the city was quoted as saying:
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I'm not knocking the organization or the air race, but if an or-
ganization came in and asked us for money for an air race only for
men, you'd know women’s groups would protest. If an organiza-
tion came in and asked for money to promote an air race only for
Caucasians, you'd know the minority groups wot!d oppose it. (35)

While a valid argument can be made that separate-but-equal programs
best ensure maximum participation for women, opponents of this
stand argue that it is philosophically inconsistent to treat women as a
separate class in athletics due to their physical abilities, yet treat
women and men as a single class in matters of employment where
physical abilities may be a factor. It should also be noted, however,
that the physical requirements of very few jobs regularly call for the
exertion of maximum effort to the same extent that participation in
athletics does. There have been instances where the courts have disal-
lowed physical criteria which have adversely affected women's op-
portunities in employment if those physical criteria could not be shown
to be essential to the job.

In the case of New York Division of Human Rights vs. Department
of Parks and Recreation, 38 App. Div. 2d 25, 326 N.Y.S. 2d 640 (1st
Dep't 1971), the minimum height and weight requirements for life-
guards were successfully challenged. The court ordered that the de-
fendant “. .. test and train applicants to ascertain whether or not t..ey
meet the requisite skill and efficiency for being a lifeguard, consistent
with due concern for public safety ... “ and “ ... offer employment
to successful applicants without regard to sex.” (143, p. 644).

The minimum physical requirements for umpires were similarly over-
turned in the New York State Division of Human Rights vs. New York-
Pennsylvania Baseball League, 36 App. Div. 2d 364, 320 N.Y.S. 2d 788
(4th Dep't. 1971). aff'd., 29 N.Y.S. 2d 921, 279 N.E. 2d 856, 329 N.Y.S.
2d 99 (1972).

Margot Polivy, legal counsel for AIAW, addressed the AIAW Work-
shop for Administration of Womens’ Athletic Programs on Legal Opin-
ions and Mandates at Boone, North Carolina on August 5, 1975 (93).
After discussing the litigation to date she identified the foiicwing factors
as having potential significance in future court decisions:

1. The fact that there are now economic and educational advantages
which are offered to men, but have been denied women. The
court has recognized this in matters of race but not sex thus far,

2. The fact that where exclusionary rules exist, they have been gro-
mulgated by predominantly male administrators.

3. The fact that expert testimony can be made regarding the po-
tential of women and the impact of being deprived of basic skills
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and athletics. Additionally, the iact that there is a high relation-
ship of success in sports to such non-sex factors as desire, concen-
tration, etc.

Polivy further addressed the issue of a difference in student desire
versus administrative philosophy, specifically in reference to the ques-
tion: what happens when students want identical programs but the
women administrators do not? It was Polivy’s opinion that in the fu-
ture there would be a much heavier input of student interest and opin-
ion into programs.

The educational and economic benefits resulting from athletics pro-
vided a strong base for the 1976 case of Cape v. Tennessee Secondary
School Athletic Association (152). Virginia Cape brought the suit
charging a violation of equal protection because girls were forced to
play six player, half-court basketball in Tennessee while males played
the five player full court game. Cape charged that her chances to re-
ceive an athletic scholarship were severely limited becau e she was being

denied the full benefits of playing basketball because as a guard
she is never able to set up plays and participate in the strategy of
the game ... and denied the physical development that results
from playing the full court game. (152, p. 735)

The executive secretary for the TSSAA testified for the continuation
of the girls’ rules because they:

1. Were more interesting to the fans

2. Were necessary to prevent girls from straining themselves

3. Allowed more participation

4. Aided the clumsy girls who couldn't play full court. (152, p. 737)

The court did not rule these reasons unconstitutional in and of them-
selves, but ruled that the application of the above solely on the basis of
sex was without rational relationship and hence unconstitutional. The
objections of the court to the TSSAA arguments were as follows:

The Court is of the opinion that the objectives of sustaining crowd
interest and support (game receipts) are insufficient justifications
to support a sex-based classification resulting in disparate edu-
cational opportunities. We note that administrative convenience
... has been rejected several times as a basis for sex discrimination
..... It is unlikely that a predicted drop in crowd support would
suffice for support of a sex-based classification.

Because there are surely some boys who could benefit from the split
courts, less strenuous game played by the girls, the classification
fails to include all the weak and incapable athletes. Similarly, there
are female athletes, including the plaintiff, who are willing and

-
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able to play the full-court go: .2. Therefore, the classification in-
cludes those not in need of protection.

The split court rules do allow a team to play six players, instead
of the usual five ... but ... a full-court game often requires much
substitution and . ... may result in more participation for a greater
number of players .... Regardless ... the Court finds that clas-
sification on the basis of sex is not a rational means of accomplish-
ing the objectives of greater participation.

.. . the sex-based classification is both over and under inclusive in
relation to the objective of allowing awkward and clumsy ath-
letes to play. Undoubtedly, there are many awkward and clumsy
male athletes who could benefit from playing under the split-court
rules. Also, there are many graceful and agile fer,ale athletes who
gain nothing from rules intended to benefit the awkward and
clumsy. (152, p. 741 —not presented in order found in text)

The court said in summary:

The Court recognizes that athletics ‘has come to be generally
recognized as a fundamental ingredient of the educational process.’
Athletics is no longer strictly an ‘extra~curricular’ activity but has
become an integral ingredient in a well rounded curriculum. Thus,
any injury suffered by the plaintiff can be spoken of in terms of a
deprivation of an equal educational opportunity solely by reason
of her sex.

Furthermore, the proof shows that plaintiff is deprived of the
greater health benefits enjoyed by male players under the full-court
rules. And, finally, the proof estab.'shes that the plaintiff, due to
the shooting prohibition applied to guards, has a lesser opportun-
ity to gain a college scholarship than she would if she could play
under the full-court rules. (152, p. 743-744)

In addition to being filed under the Fourteenth Amendment, this case
was also filed as violation of Title 1X. The findings of the Court were
based entirely on the Equal Protection Clause of the Fourteenth Amend-
ment. In relation to Title IX the Court said:

... for most situations, Title IX is not to be interpreted as a grant
of a private right of action. Secondly, even if a private right of
action could be said to exist under Title IX, it would appeur that
a plaintiff would be required to exhaust the administrative rem-
edies made available under the Act before bringing an action in
federal court. (152, p. 738)

Whether there is in fact a private right to sue under Title IX is yet to
be ful' determined, but complainants should be advised of the present
requirements to exhaust present administrative remedies before pur-
suing court action.
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The cases charted and discussed reflect a remarkable progress from
one of the fisst cases to be litigated, Hollander vs. Connecticut Inter-
scholastic Conference, Inc., No. 114927 (136). In that decision the court

refused to allow a female to participate on the boys’ cross-country team
because of the tollowing rationale;

The present generation of our male population has not become so
decadent that boys will experience a thrill in defeating girls in run-
ning contests . .. with boys vying with girls in crosscountry and
indoor track, the challenge to win, and the glory of achievement,
at least for many boys, would lose incentive and become nullified.
Athletic competition builds cha-acter in our boys. We do not need
that kind of character in our gir.», the women of tomorrow.

How far we have come since that 1971 decision! Before us remain
many questions

* the detinition of contact sport

* the physical capacities of women

* the degree of equality in separate-but-equal

® the operationa! equality of open programs for all

Those are questions for which currently we have no clear and con-
sistent answers. The American Medical Association issued an opinion
in 1974 on female athletics (43) which denounced mixed sex partici-
pation in contact sports while approving single sex participation in
contact sports. Yet we already have court opinions approving the re-
verse in the Pennsylvania and Darrin cases. We have court opinions
supporting separate-but-equal in athletics and court opinions denounc-
ing it.

The future is indeed in the courts. We are only beginning. Twenty
years since the historic Brown decision (see page 00), we still struggle
- with the problems of desegregation. Title IX Regulations have been in

. effect since 1975, and we have yet to see the first court decision under
‘Title 1IX, Year one of the tederal ERA is yet to come. While we can
point tc two athletics cases under state ERAs which on the face have
far-reaching eftects, no court has yet ruled upon the question of whether
' comparable sex-separate programs (if in effect) would comply with the
ERA. In both the Pennsylvania and Darrin cases females were the de-
prived sex: comparable programs were not present. In Darrin, the
judge specifically said that a state association rule could not be used to
deny girls the right to participate, and “this is ail the more so when the
school provides no corresponding girls’ football team ...." Thus the
door seems to remain open for separate tearns.
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Another point to keep in mind is that the suits brought thus far have
involved girls of exceptional athletic abilities where any physical dif-
ferences that might be representative of a sex as a whole have been virtu-
ally absent. No court has made a substantial case for or against the ex-
istence of physical differences between the sexes, except to say that in-
dividuals who are outstanding should not be confined to averages of
the group as a whole. Again, as a general rule, highly organized and
developed programs have not been in existence. In addition, it is im-
portant to note that to date no major class action suit has been settled
on the leve] of the federal courts.

What the state ERAs and federal ERA will mean ultimately is still
speculation, but more and more are expressing concerns about the
dangers of possible broad, sweeping generalizations and interpreta-
tions. In the Darrin case, Judge Hamilton wrote a concurring opinion
indicating these same kinds of concerns:

With some qualms I concur in the result reached by the majority. I
do so, however, exclusively upon the basis that the result is dictated
by the broad and mandatory language of ... Washington's ERA.
Whether the people in enacting the ERA fully contemplated and ap-
preciated the result here reached, coupled with its prospective var-
iations, may be questionable. Nevertheless, in sweeping language
they embedded the principle of the ERA in our constitution, and
it is beyond the authority of this court to modify the people’s will.
So be it. (p. 22)

The problems of sex discrimination, like those of racial discrim-
ination, will be solved slowly, for the force of the court is confronting
the power of a long-established social system. As part of the social
system, however, we have the ability to contribute to the solution of
such problems. Whether we accept the responsibility to enact the
philosophy of equality or wait for a court to dictate enactment of phil-
osophy is a choice we all have. We can make a significant difference if
we choose to do so, and the difference can be made today rather than
several tomorrows hence. We can decide for ourselves or ha’e the
court decide for us. In any case it seems likely that the concept of
equality will prevail and that actions of discrimination will disappear.
It is indeed merely a matter of time. It should be remembered, how-
ever, that our students have a limited amount of time, and to deny
them an educational opportunity may affect them for a lifetime.
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CHaAPiER VI
Sex Role Stereotyping

Patricia L. Geadglmann

One of the most prevalent forms of discrimination and oppression
lies in the sex role stereotyping that exists in the print and broadcast
media and in our everyday social interactions and attitudes. The stereo-
typing may be in the form of a very subtle influence, but the factor is
very real and significant in shaping both thought and behavior. Laws
have been passed to censor the overt, quantifiable forms of discrimina-
tion evidenced in differential salary schedules and job opportunities,
but no comparable legal tools exist to combat the molding influences of
sex role stereotyping. This chapter will explore some of the problems of
stereotyping by print and broadcast media and some legal recourses
available to individuals to combat it.

PRINT MEDIA

Print media which serve a direct function in the educational process
include textbooks and curricular materials, guidance materials, tests
(vocational, interest, intelligence and achievement), newspapers and
magazines. The problems with ster-otyping or sexist material are easily
ilustrated.

The most thorough study of content and role portrayal in elementary
readers has been done by Women on Words and Images (30), a group
of New Jersey women whose work resulted in the publication Dick and
Jane as Victims. Their study involved 134 readers from 14 different
publishers containing 2,760 stories. In their analysis, boy-centered
stories outnumbered girl-centered stories by a ratio of five to two.
Women were portrayed in 26 different occupations in comparison to
147 for the men. The study showed that in the text illustrations, boys
were almost without exception taller, participated in athletics while
girls watched, nd acted independently while girls did not.

In content analysis it was found that girls were allowed to compete
only half as much as boys, but that the boys nearly always won. In
one instance a girl won a swimming race against a boy, but he then
went on to beat her five times. If a girl did win, it was by accident
or fluke or because a boy taught her originally. Boys were in the posi-
tions of power, and to get praise a girl had to play better than a boy.
In one instance a girl got on a baseball team, only to be ridiculed by
the other team with jests at the team’s assumed inferiority since they
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had a girl as pitcher. Real friends are shown to be those of the same
sex, Girls were shown practicing the domestic role continuously while
the boys were out playing. The authors of this study called for an open
portrayal of boys and girls in all the roles to remove the official ap-
proval the stories now appear to give to conventional stereotypes.

It has frequently been said that schools reflect the status of society.
Levy and Stacey (85) cited a study by Janice Pottker comparing the
actual sex mtio of occupations reported by the U.S. Departmen: of
Labor with the 1aiic believed to exist by the readers. The findings
showed that the readers were more sexist than the society they were
supposed to reflect.

Levy and Stacey (85) also examined "“Alpha One,” a phonetics pro-
gram used in Long Island and New York City schoo! districts for the
kindergarten and first grade levels. Each letter in the alphabet was
assigned a gender. All 21 consonants were males. The five vowels were
represented by females, each of whom had something wrong with her.

At the high school level, women have been essentially omitted from
history and literature as noted by Trecker (119). Trecker points to the
fact that occasional references are made to the position of women in
various cultures and time periods. Positions of men are not singled out,
however. The assumption seems to be that the male role is history
itself and pervades through all. To write about men in history is the
norm. To note women in history has been the exception.

Still another source of stereotype perpetuated by the schools is found
in the educational testing system. Saario et al. (111) and Tittle (118)
studied content and interpretation models for a number of standardized
tests. Content bias was indicated by the frequency of male and female
noun and pronoun use. Women were portrayed almost exclusively as
homemakers. Young girls did female chores while young boys played
or took on leadership roles. Some items seemed to imply that the ma-
jority of the professions were closed to women.

Fredriksson (66) reported on the establishment of the Nordic Cultural
Commission with representatives from Denmark, Finland, Norway
and Sweden to study sex roles in education and sex role research. Their
report was a clear mandate for change, and a new curriculum adopted
in 1970-1971 reflected that mandate:

... schools should work for equality between the sexes—in the
family. on the labour market, and within the community as a
whole. This should be done through equal treatment of boys and
girls in the work at school and by counteracting traditional at-
titudes to sex roles and stimulating pupils to discuss and question
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the differences which exist between men and women in many fields
in respect of influence, jobs and wages, (66, p. 70)

] * -

Schools should work on the assumption that men and women will
have the same role in the future, that preparation for the role of
parenthood is equally important for boys and girls, and that girls
have reason to be as interested in vocation as boys, (66, p. 71)

Newspapers and magazines further perpetuate the stereotypes. job
advertisements which specify a preferred sex without establishing. that
sex is indeed a bona fide occupational qualification have been found
illegal by the courts; nonetheless such ads continue to appear in many
newspapers. The sports pages add to the problem more so perhaps by
sins of omission than commission. Even a cursory glance will clearly
show men’s sports programs receiving the overwhelming majority of
the column inches. A further problem with sports coverage comes from
a diff-rential focus in column content, illustrated by frequent references
to the appearance, social life and family cormitments of female ath-
letes, as contrasted with a concentration on the skill of male athletes.

In addition, traditional women's pages continue to reinforce the
homemaker role as being females’ primary responsibility. Even though
alternative roles may be written about, the very presence of such acticles
on the women's page results in a more narrow readership. A further
problem involves references to women in terms of their husband's
name rather than their own, as well as an indication of the marital
status of females but not of males.

Many hoped that when the finaj Regulations for the interpretation of
Title IX were released, they would have a clear handle for use in forcing
changes to eradicate the above illustrated problems. Those rules, how-
ever, failed to directly cover sex role stereotyping and HEW Secretary
Caspar Weinberger issued this statement in explanation;

The new section explicitly states the Department's position that -
Title IX does not reach the use of textbooks and curricular ma-

manner or on the basis that they otherwise project discrimination
against persons on account of their sex. As stated in the preamble
to the proposed regulation, the Department recognizes that sex
stereotyping in textbooks and curricular materials is a serious
matter, However, the impasition of restrictions in this area would
inevitably limit communication and would thrust the Department
into the role of Federal censor.
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Accordingly, the Department has construed Title IX as not reach-
ing textbooks and curricular materials on the ground that to follow
another interpretation might place the Department in a position of
limiting free expression in violation of the First Amendment. (48,
p. 24135)

Section 86.36 of the final regulations does speak to the use of coun-
seling and appraisal materials as follows:

(b) A recipient which uses testing or other :naterials for appraising
or counseling students shail not use different materials for
students on the basis of their sex or use materials which permit
or require different treatment of students on such basis unless
such different materials cover the same occupations and in-
terest areas and the use of such different materials is shown to
be essential to eliminate sex bias.

The comnment period allowed by HEW to individuals and groups for
reactions and suggestions to the proposed rules prompted considerable
response in the area of sex stereotyping. The ACLU took this stand: .

The proposed regulations are silent on the obligations of recipients
to eliminate sex bias from educational, recruiting, testing, coun-
seling, and other programs. While we agree that the use of any
particular textbook or educational material should not be banned,
we recommend that HEW exercise a leadership role in er-ouraging
recipients to review thuir educational materials ... for sex bias,
promulgate guidelines on the indicia of sex bias in sucna educational

. materials, encourage the use of materials which present a balanced
view of the historical, cultural, literary, scientific, political and
sociological contributions of women, and discourage course syllabi
which present an unrebutted stereotypical view of either sex. HEW
should provide to recipients the technical expertise to revise sexist
instructional materials, to engage in periodic review of skiils train-
ing materials for sex bias and to educate administrators, teachers
and counselors as to what constitutes sex bias in educational ma-
terials. (34, pp. 2-3)

The statement submitted by the Iowa Commission on the Status of
Women had this to say about textbooks and curriculum:

While we are sympathetic with the concern about infringement of
freedom of speech, we feel that the regulations should speak to the
problem of sex bias in textbooks. We believe that many depart-
ments within the educational institution have existing mechanisms
to review curriculum and textbooks and that procedures should be
developed to handle specific complaints about sex bias in textbooks
and curriculum. (81)
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Despite these suggestions, HEW did not develop specific criteria for
use in evaluation and selection of textbooks. This is a matter where
individuals will have to attempt to exert influence at the local or state
level. States such as North Carolina and Minnesota have adopted board
policies to regulate against the use of sex biased materials.

First Amendment considerations have already been alluded to, and
certainly the freedom of speech and freedom of the press doctrines
are paramount concerns in America today. In fact, there are no govern-
ment or state regulations for controls of the print media. Historically,
these freedoms have been carefully protected. The FCC was established
to control equal access to the air waves, a commodity considered to be
of limited availability. The printing press, however, has been considered
accessible to all. In reality today, though, newspapers have become
much more limited than the airwaves. The number of newspapers has
diminished considerably, and many of those surviving are under a
virtual monopoly ownership. There is a single publishing monepely in
96 percent of the cities with dailv n.ewspapers (68, p. 167). Consequently,
people more and more are raising questions about the controlling influ-
ences held by these large publishers on the public.

The text of the Supreme Court ruling on right of reply printed in the
June 26, 1974, Des Moines Register (117) reiterated the concept of free-
dom of the press very well. The issue under question in this case involved
a request by a political candidate for right to reply to newspaper criti-
cism of his record. The candidate argued that the “government has an
obligation to ensure that a wide variety of views reaches the public,”
The Supreme Court ruled in favor of the press, stating “. . . we reaffirm
unequivocally the protection afforded to editorial judgment and to the
free expression of views on these and other issues, however controver-
sial ... no government agency—local, state, or federal—can tell a
newspaper in advance what it can print and what it cannot.”

The only exception by the courts has been to prohibit discrimination
in job advertising by disallowing any specification of race or sex. That
judgment was passed down in the 1973 Supreme Court case, Pittsburgh
Press Co. vs. Pittsburgh Commission on Human Relations. Justice
Powell delivered the court opinion, stating:

Discrimination in employment is not only commercial activity, it
is illegal commercial activity under the ordinance. We have no
doubt that a newspaper constitutionally could be forbidden to
publish a want-ad proposing a sale of narcotics or soliciting pros-
titutes. (6, p. 701)
Justices Burger, Douglas, Stewart and Blackmun all dissented in that
decision, expressing First Amendment concerns. Justice Douglas said:

93

95



The First Amendment does not require the press to reflect any
ideological creed or political creed reflecting the dominant phi-
losophy, whether transient or fixed. (6, p. 707)

Stewart remarked:

And if Government can dictate the lay-out of a newspaper's classi-
fied advertising pages today, what is there to prevent it from
dictating the layout of news pages tomorrow? ... For I bélieve
the constitutional guarantee of a free press is more than precatory.
I believe it is a clear command that Government must never lay
its heavy editorial hand on any newspaper in the country. (6,
p. 709)

All of the above serve to indicate the sanctity of freedom of the press
and the clear precedents that have been set for the preservation of that
sanctity. Certainly any contemplated litigation concerned with sex-
stereotyping would need to give consideration to the First Amendment
mnandates.

With due respect to First Amendment considerations, there may still
be recourses available to individuals under the Fourteenth Amendment.
A Hastings Law Journal article, “Teaching Woman Her Place: The Role
of Public Education in the Development of Sex Roles,” has offered
possible lines of argument based on the {ollowing premise:

Schools impose upon girls a restricting set of sexual stereotypes
that discourage their aspirations and limit their sense of autonomy
and self-image. This inhibits employment potentiality and violates
their right to realize their individual potential as human beings.
(116, p. 1191)

The Fourteenth Amendment apilied to this premise brings forth the
following charges:

1. denial of equal protection of the law, resulting in violation of the
{andamental rights of education and employment

2. violation of the due process right to essential individual liberties.
{116, p. 1191)

The elementary school is seen as a primary socializing agent and the
site of the perpetuation of stereotypes as indicated by the previously
cited studies of curricular materials. rhat socialization is indeed a rec-
ognized function of the school was stated in the opinion handed down
in Servano vs. Priest, 5 Cal 3d 584, 609-10, 487 P. 2d 1241, 96 Cal
Rptr. 601, 619 (1971):

Education is unmatched in the extent to which it molds the person-
ality of the youth of society. ... Public education actually attempts
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to shape a child's personal development in a manner chosen not by
the child or his parents, but by the State. (116, p. 1196)

With that official function, then, one might question the nature of
official approval given to sex-biased materials, The article cites the
case of Board of Education vs. Barnette, 319 U.S. 624 (1943) fcr estab-
lishing the principle that actions of school officials fall within constitu-
tional protection:

The Fourteenth Amendment, as now applied to the States, protects
the citizen against the State itself and all its creatures—Boards
of Education not excepted. (116, p. 1202)

Although it was previously noted that the Supreme Court in the
San Antonio case failed to recognize education as a fundamental right,
this does not preclude state constitutions from making such an estab-
lishment. A case in point is Robinson vs. Cahill, 62 N.J. 473, 303A. 2d
273 (1973). The court ruled that under the New Jersey Constitution
aducation is a fundamental interest, stating:

Once the opportunity ‘o attend public school has been extended to
a student, he or she should be protected against invidious disparities
in the quality and extent of educational opportunity found within
that school. (116, p. 1206) -

As the area of employment is explored, substantial Fourteenth Amend-
ment case law can be found to support women against discriminatory
practices, The Hastings article claims that it should be the court's con-
cern to look deeper into matters of discrimination to determine why
women are limited in their occupational choices, maintaining that it is
the educational process which is the underlying problem (116, p. 1207).
The Hastings article cites Hobson vs. Hanson, 269 F. Supp. 401 (D.
D.C. 1967), aff'd. sub. nom. Smuck vs. Hobson, 408 ¥. 2d 175 (K.C.
Cir. 1969, where the court ruled against a school's cracking system.
Tracking assignments were correlated with race due to a cultural bias
in the tests given. Even though the tracking prepared students to fill
traditional roles (blue-collar), a reflection of the status quo, the court
ruled against it.

The line of argument suggested by the Hastings article that “the
process of sex role socialization violates a woman’s basic human right
of individuality and self-fulfillment” is built on an analogy to Brown
vs. Board of Education, 347 U.S. 483, 494 (1954). The article maintains
that “separation of children solely by sex ‘generates a feeling of infer-
jority as to their status in the community that may affect their hearts
and minds in a way unlikely to ever be undone.”” A call is made for
the courts to examine the indoctrination process (116, p. 1215).
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A line of cases is cited to support the thesis that the school’s proper
role is not one of indoctrination. These include:

1. Meyer vs. Nebraska, 262 U.S. 390 (1923)—found that it.was
unconstitutional to prohibit the teaching of foreign language below
the eighth grade.

2. Pierce vs. Society of Sisters, 268 U.S. 510, 535 (1925)—which
said in part, “the fundamental theory of liberty upon which ali
governments in this Union repose excludes any general power of
the State to standardize its children.”

3. West Virginia State Board of Education vs. Bamette, 319 U.S. 624
(1943)—where Justice Jackson said, “. .. no official, high or petty.
can prescribe what shall be orthodox in politics, nationalism . .. or
other matters of opinion ...."

4. Epperson vs. Arkansas, 393 U.S. 97 (1969)—which struck down
a law prohibiting the teaching of Darwinism in the school. Justice
Black's opinion implied that it was unconstitutional for a state
law to espouse only one theory as true. Might not a parallel be
drawn here to sex stereotyping? (116, p. 1218)

An alternative to the U.S. Constitutional challenge is the enactment
of specific state statutes directed toward the prohibition of adoption
and use of sexist curricular materials. Such a statute is on the books in
California: California Stat. 1972, Ch. 929 Sec. 2 at 1843 (West Cal.
Leg. Serv 1973) enactment as Cal. Educ. Code Sec 9240:

When adopting instructional materials for use in the schoois, gov-
erning boards shall include only instructional materials which
accurately portray the cultural and racial diversity of our society,
including: a) The contribution of both men and women in all types
of roles, including professional, vocational and executive roles.

The statute further proscribes the adoption of any text which coiuains
“any matter reflecting adversely upon persons because of their race,
color, creed, national origin, ancestry, sex, or occupation” (166, p. 1222).

California law provides that criteria for textbook evaluation be de-
veloped (S« 9404) and that rer. =entatives of ethnic and minority
groups be a part of the task foro: < » advise the Curriculum Materials
Commission (Sec. 9405). Women should fit into this category. The
statute also allows for the possibility of developing new material
should no satisfactory material be available from other sources (Sec.
9481). This would be an outlet for the development of non-sexist
materials (116, p. 1223). Unfortunately there has not been much evi-
dence of active practice of the provisions of this statute. Should the en-
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forcement be supported by the clout of threatened cutoff of funds, such
measures could become extremely effective.

Even though newspapers are well protected by the First Amendment,
there seem to be some unanswered questions which could lead to liti-
gation. The 1971 Albany Law Review discussed freedom of the press
on college campuses and made the following statements:

The extension of freedom of the press on campus due to recent
court decisions based on first amendment rights of students must
be constantly tempered with the reminder that, unless the publi-
caticn can find independent financing, such freedoms may only be
academic. The power of administrators to withhold funds has been
challenged in court only in Antonelli, 308 F. Supp. 1329, 1336 (D.
Mass 1970), and the ruling is vague on this point. If it were specif-
ically challenged, it would probably be upheld on the ground that
administrators may allocate their funds as they deem necessary.
(67, p. 181)

If indeed that reasoning is sound, one might argue that with suf-
ticient pressure, women on campus could force changes in newspaper
policy to provide for equal and objective coverage of women's activities
on campus. If, for instance, a school newspaper continued to neglect to
cover women's sports, could not the withholding of funds be forced by
application of pressure to the administration?

There is currently a case before the State Department of Human
Rights in Minnesota regarding the use of Ms. and women'’s first names
in the Rochester newspaper. The Rochester Human Rights Commission
ruled that a newspaper’s practice of identifying married women by the
husband’s name was illegal sex discrimination in violation of the Min-
nesota Human Rights Act. The suit is being brought by NOW and the
BPW (Business and Professional Women), and expeciations are that
the matter will have to be resolved by the courts. The groups do not
consider this a First Amendment question since they are not interfering
with the newspaper’s right to print news (32, p. 3, August 1, 1974).

A similar concern was expressed by 75 women who went to the New
York Times to discuss the editorial treatment of women in the news,
specifically in terms of the use of Ms. The editors did not consider Ms.
widely accepted among their public and refused to change, further stat-
ing that readers could not be permitted to set the style and tone of the
paper (32, p. 1, April 1, 1974).

The Women'’s Rights Project of the ACLU advocates “encouragement
and informal pressure rather than direct sanctions” due t free speech
implications. Some informal pressures have resulted in chunges by text-
book publishers. Scott, Foresman and McGraw-Hill have issued guide-
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lines for improving the image of women and eliminating sex bias in
materials (27, 19).

In Minnesota, a State Sex Bias Task Force Report recommended that
the State Department of Education:

Send letters to publishers saying all Minnesota school districts
will be guided not to purchase any materials which have not
eliminated sex role stereotyping.

Enclose a copy of the evaluation criteria to be used.

Request publishers to submit information on the distribution of
female/male pictures, stories, and pronouns when sending mate-
rials to schools for review or purchase. (32, p. 3, August 1, 1°74)

In North Carolina, the Ad Hoc Committee for the Improvement of
the North Carolina Textbooks Process recommended that the state
adopt a portion of a Florida law forbidding schools from using mate-
rials that show race or sex bias (73).

BROADCAST MEDIA

As mentioned previously, the broadcast media are subject to
government control through the Federal Communications Commission,
which grants licenses to stations provided they operate “in the public
interest, convenience, and necessity”’ (24, p. 149). It is the Fairness Doc-
trine of the FCC which states that a station must present both sides of
a controversial issue and that important public issues must be covered.
This has been applied in the past to civil rights, pollution and tobacco,
but not directly to women'’s issues, although such an application ap-
pears to be within the realm of the doctrine. The ACLU (26) has urged
that women demand to be treated more fairly and in broader roles,
citing the amount of unknown harm that may have already been done
psychologically to children who have seen only the one-dimensional
role models portrayed by the media.

Under the doctrine of community ascertainment, community needs
must be surveyed. Groups within the community have three rights in
this area: recognition, consultation and responsive programming (115,
p. 22). The significance of a group may not rest solely on size, but on
lack of influence in the community as well (115, p. 24).

FCC decisions of City of Camden, 18 FCC 2d 412, 16 P&F Radio
Reg. 20 555 (1969) and Santa Fe Television, Inc., 18 FCC 2d 741, 16
P&F Radio Reg. 2 D 934 (1969) both assumed women to be a separate
group entitled to broadcaster recognition (115, p. 25). In the Camden
case, Commissioner Nicholas Johison pointed out that contact with
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only one woman did not constitute a representative sample (22, p. 627).

Several monitoring studies have been done by various groups to il-
lustrate the distorted and disproportionate roles assigned to women in
media programming. The most thorough siudy of television program-
ming as it reflects the role of women was done by the National City
Area Chapter of NOW (89). The station WRC-TV in Washington,
D.C. was monitored for a composite week with extensive evaluation
done of commercials, soap operas, children’s programming, entertain-
ment shows, public affairs, sports programming, quiz shows, dramatic
programs and variety shows. In every instance men dominated in
major roles, time on the screen, status positions, occupation and ex-
pertise, Traditional stereotypes were rigidly reinforced.

More such monitoring reports need to be done and filed with the re-
spective local stations, broadcast networks, the FCC and the press.
Sports would certainly be a key area for analysis. Although the legal
processes for actual petition to deny a license renewal can be compli-
cated. time-consuming and expensive, the channels for change are
clearly outlined, and it is in the public interest to follow these to com-
pletion. Frequently stations have settled agreements out of court rather
than counter the petition in court.

The ACLU recommends the following steps for raising the issue of
violation of the Fairness Doctrine:

1. Write the broadcasting station protesting a particularly offensive

and one-sided view of some feminist issue.

2. ldesl\anz the program, explain that the fairness standard has been

violated,

3. State the issue as you see it—why you believe it is controversial
and of public importance.

Request that the other view be presented.

If the station takes no action, file a formal, legal complaint with

the FCC.

Send a copy of all correspondence to the FCC with a separate let-

ter of complaint. Cite name of station, date, and time of broadcast.

7. If the FCC remains unresponsive, review the fairness issue in a
legal proceeding to denv the station its license renewal. (26, p. 154)

An excellent means of keeping current with actions, protests, pend-
ing cases, and progress toward change is through the monthly report,
Media Report to Women (32). The July 1, 1974 issue reported on a
victory by Colorado women after complaints were filed with the FCC
to deny license renewal for KWGN—TV. An agreement reached with
the station resulted in a withdrawal of the petition to deny. Section 9
of that agreement identifies some of the key issues:
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KWGN—TYV agrees to refer to females over the age of 18 as “women”
instead of “girls” and to identify women reported in the news
initially by their professional rather than by their marital status,
unless such women indicate a preference to the contrary. The
station additionally agrees to frequently record KWGN—TV pro-
duced public service announcements with female voices. In this
connection, the station will encourage community groups to utilize
women in announcing and on-camera appearances on public ser-
vice announcements . ... Also, KIWGN—TV agrees to telecast at
least 150 public service announcements involving the Natinnal
Organization for Women or other such community gre .ips,
KWGN-—TV pledges to promptly inform advertisers and adver-
tising agencies about any criticisms received concerning offensive
or stereotyped roles prrformed by women or minorities in such
commercial messages. (32, p. 7, July 1, 1974)

Houston women reached a similar agreement with KPRC—TV (32, p.
11, August 1, 1974).

A victory for the black minority may well have increased possibil-
ities of influence for changes by the media toward women as well, The
FCC has tentatively decided not to renew the license of the Alabama
educational television system for failure to broadcast shows for black
audiences. If upheld, the action will represent the first time the FCC
has denied a license renewal on the basis of such compaaints (61).

Title IX does apply to public broadcasters since they serve as educa-
tional stations, and it is conceivable that federal aid could be dis-
continued should sex bias be found. Studies of the famed “Sesamv:
Street” for children reflect similar stereotyping as tound elsewhere.
Whitney (124) monitored 10 programs and found that the program’s
characters include seven live males to two live females, and 10 male
Muppets with given names to some unnamed female Muppets who ap-
pear only occasionally. Big Bird is asexual, but a poll of more than 40
children reported it as a male. The overall ratio of male to female por-
trayals ranged from Sto1to 11 to 1.

A master's thesis by Rita Dohmann (56) looked at children’s tel-
evision programming as a sex-socialization agent. Among her findings
was, ‘The male sex is the most visible gender symbol on children’s
television with its 78 percent share of all characters compared to its
real life 49 percent share of the population.” She also found that “ ...
the cultural values of active mastery were uniformly given to maies
and those of passive dependency to females .... The child male was
almost always significantly more masterful than the adult female.”
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SOCIAL ACTIONS AND ATTITUDES

Certainly the message transmitted by the print and broadcast media
has a significant impact on their readers and viewers, but the actual
model represented by the teacher or coach is of even greater significance
in influencing the student.

The problems of stereotyping in elementary school physical edu-
cation and sports programs have been pointed out by Ulrich (121) and
Larson (83). Activity differentiation which provides football for boys
and folk dance for girls has been labeled unjustifiable. The argument
claiming girls’ lack of interest in aggressive activities can hardly be
defended when girls have not had the opportunity to learn to enjoy
such activities. Ulrich particularly criticized the reinforcements that
teachers give to traditional sex role expectations by such comments as,
“but Steve, some girls can hit baseballs as well as boys,” and “let’s
have three strong boys to move this equipment” (121, p. 113).

Common practices in physical education classes which reinforce
traditional sex role and stereotyping are evidenced in such practices as:

® having separate lines and separate teams for girls and boys

® altering the rules for girls

* playing games with stereotypical male and female characters,
e.g., "Old Mother Witch,” “Mr. Fox"

® using sexist terminology, e.g., man-to-man defense rather than
“player to player”

That children have definite attitudes toward the appropriateness of
activities for boys and for girls and toward the performance level of
boys and girls was clearly shown in a study by Geadelmann (17). She
interviewed 322 children in grades kindergarten through six and found
stereotyping across all grade levels. The majority of the total associated
a football, golf clubs and a basketball with a boy and roller skates and
a jump rope with a girl. They felt that a boy would excel in tennis,
swimming, throwing, running and jumping, and named the girl as ex-
celling only in doing a cartwheel. ,

The comments made by teachers and cdaches which reflect an opin-
ion or value judgment of one sex or the other can have a profound ef-
fect on the students’ attitudes, and it behooves those in leadership
positions to exercise particular caution against such prejudiced or bi-
ased statements. To the contrary, coaches and teachers should find
ways to offer opportunities, alternatives and options to all students re-
gardless of their sex, and to make such things available in a manner
which denotes acceptability.

101

-’i/.“;



SUMMARY

That sex role stereotyping and differential treatment of persons based
solely on sex is practiced and perpetuated by both print and broadcast
media has been illustrated and documented. Several alternatives for
action have been discussed: litigation based on the Fourteenth Amend-
ment of the U.S. Constitution; litigation based on Title IX; enactment
of state statutes prohibiting such practices; influence on publishers,
school boards and textbook committees exerted in an informal manner
rather than through formal legal action; litigation based on FCC policies;
and informal influence on broadcasters to become more responsive.

No alternative represents a magic solution. No singular action will
be a panacea for all the problems in this sensitive area. Gains have
been made, however slight, through each of the alternatives identified,
and the probability is that a combination of these alternatives will be
required to instigate further change.

In terms of litigation, the concept of indoctrination of a particular
theme into youngsters through required education and publically pur-
chased curricular materials would seem to pose a legitimate challenge
to existing practices. A major court decision in this area would
probably influrnce the most rapid changes by school districts and
publishing companies as well. However, even if legal mandate were
achieved to prohibit the use of sexist materials in public schools, it
would be meaningless unless sufficient enforcement procedures were
activated.

At the same time, preservation of freedom of the press should be of
paramount concern. Rivers and Schramm describe the dilemma very
well:

The - hief danger in trying to combine freedom and responsibility
is that the mass media may lose sight of their basic responsibility,
which is to remain free .... The mass media are pressured by
governmental and social forces which view responsible performance
from special, and sometimes selfish, perspectives. Depending upon
where one stands . .. it is possible to argue that almost any action
is responsible or irresponsible. (25, p. 53)

Another concern which is perhaps somewhat less openly spoken but
perhaps more widely felt is spoken to by Barbara Cavanagh:

Resistance to reevaluation of the feminine role and nature is often
based on the fear of a sterile, Brave New World variety of unisex
women—Brunhilda in the men's room, wearing hobnailed boots.
This misconception is likely to produce only that result which it
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fears. The abandonment of a false, demeaning mythology about
males and females does not mean that poetry need be erased from
life. (37, p. 287)

Sex role stereotyping by print and broadcast media is a serious,
but not impossible, issue. We do have legal recourses available as well
as our own resources as human beings. For as a people who have
historically treasured freedom, we have also historically acted to protect
that freedom. It is uncomfortable to be characterized inferior because
of sex, it is disturbing to be ignored by the press, and further, it is
dangerous to have these oppressions perpetuated. To be free we must
act on our freedom, whether that be by litigation, formal protest or
personal influence.



CHAPTER VII

Effecting Change
Christine Grant

Introduction

This chapter is divided into two sections. The procedures presented
in the first section, “Effecting Change Through Established Channels,”
may prove sufficient to bring about the desired changes at an insti-
tution. However, at institutions where administrators are less than en-
thusiastic about the concept of equality for women, additional pro-
cedures may be necessary. These are presented in a second section, “Ef-
fecting Change Through Alternative Procedures.”

It is advisable to tackle the problem of inequality first through es-
tablished channcls and then through additional procedures, starting
with the least radical measures. Obviously harmonious working re-
lationships within the institution should be retained if possible. De-
cisions on which strategies to use and when to use them are therefore
of the greatest importance. Consequently, the plan of attack will vary
among institutions and the success will largely depend upon the good
judgment of the institutional organizer(s).

The opportunity to initiate and effect change in physical education
and athletics has been simplified by the provision in the Title IX Regu-
lation which requires each institution to conduct a self-evaluation of
current policies and practices affecting students and personne! in ed-
ucational programs (48). The aim of this requirement is to have in-
stitutions identify and rectify any policies or practices which do not
comply with Title IX Regulations. This self-evaluation, which is man-
datory for all educational institutions, to have completed by July 21,
1976, must be kept on file for three years. The public h.s the right to
see the self-evaluation report at any time and may make inquiry to
HEW regarding its progress.

EFFECTING CHANGE THROUGH ESTABLISHED CHANNELS

Leadership to Effect Change

The intent of the recent legislation was to improve opportunities for
girls and women and to achieve equality of treatment of all people.
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However, progress toward these goals will be slow unless women are
prepared to act. The machinery fur change has been created; all that is
needed is an organized plan of action to cause the machinery to work.

This situation necessitates realization of the following:

1. On each campus someone involved ir physical education and/or
athletics must assumc the leadership role in order to effect change
in these areas.

2. All physical educators and/or coaches interested in effecting
change must et out of the gymnasium. While the positive re-
sults will be seen there, the important decisions which produce
these results are made elsewhere. The task is to determine where
such decisions are made and to participate actively in and/cr
strongly influence the decision-making groups.

3. Change is not effected by screams of “discrimination” but through
an organized plan of action preceded by thorough preparation.

Preparation Period

Because of the self-evaluation requirement in Title IX, it is possible
that the administrators at many institutions have already created a
working group charged wi n the task. The ideas suggested in this chapter
may help provide direction for this group. Where no such group has
yet been created, the initiative must be taken by the leaders in physical
education and/or athletics. The institution may well be appreciative of
the services of a dedicated group already active. It is also possible that
the institution's self-evaluation team may require assistance in the
specific areas of physical education and/or athletics; hence, the avail-
ability ¢ this special “subcomnmittee” may well prove invaluable. What-
ever the situation, those truly concerned with physical education and/or
athletics must ensure the existence of an avenue for input into the self-
evaluation report and closely monitor progress toward the goal of
equality in the immediate future.

Creation of Working Group

The achievement of maximum success in the shortest possible time

is largely dependent upon the strength and focus of the core group that
initiates and directs the plan of action. It seems advisable to have a

working group comprised of people vitally concerned with the physical
education and/or athletic situation specifically rather than a coalition
group that is concerned with equality for women generally. In schools
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and colleges where there are only one or two women in physical education
and athletics, it may still be possible to enlist other faculty members
willing to work toward the correction of the inequalities in these specific
areas. In larger schools and colleges, the creation of a dedicated core
group should be easier. Input and support from other campus and
community personnel could prove valuable at a later date.

Once formed, the core group’s first function must be to establish
goals—immediate, intermediate and long-ranges—and to establish a
time-table for the accomplishment of these goals.

Legal Preparation

One of the essentials for the group must be for all to become fully
cognizant of the laws which can be used to support the cause of equality.
(See Chapter Il for a complete discussion.) It is also important, partic-
ularly with Title IX Regulations that the effects or results of the institu-
tional policies be studied since such policies may be in compliance with
the letter of the law while the intent of the law is being disserviced.

Information Gathering Outside the Physical Education or Athletic
Program

Another goal of the group must be to determine and understand the
power structure within an institution. In the past, women have had
little or no access to the power structure and currently many are uncer-
tain of how to cope with the unknown. In reality, it is not a difficult
procedure for a determined group, and it is an essential step toward ef-
fecting change. For those requiring assistance in this matter, the follow-
ing suggestions may be helpful:

® Obtain and study the institution's organizational chart (generally
available in the operations manual of the institution). Most public
schools have equivalent manuals and only where they are not
available will it be necessary for the core group to create an organi-
zational chart.

® Put names to key positions.

® Learn as much as possible about key people.

® Determine who primarily holds the power in the institution (not
always the person in the top position).

¢ Determine who holds the purse strings.

® Establish the lines of communication up to the key people.

® Determine to whom these key people are responsible.

® Determine their attitudes toward physical education and/or athletics.
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® Find out the written purposes of the institution and determine
where physical education and/or athletics fit with such purposes.

® Be aware of the priorities of the institution (in theory and in fact).

® Know where positive support can be expected.

® Anticipate who is likely to be a roadblock and establish possible
detours.

® Determine which are the key committees on campus.

Obviously the larger the institutions, the more challenging is the
task, but it is absolutely essential for the group to be cognizant of the
entire picture and to be well briefed on the key people in the structure.

To obtain this kind of information and to make people aware of in-
equalities in physical education and athletics, members of the core
group should also attempt to do the following:

® Develop a general interest in the entire institution.

* Study the institutional manual.

® Get to know faculty in other departments.

® Gst to know established and experienced faculty members.

® Become acquainted with the affirmative action officer.

¢ Volunteer for key institutional committees.

* Attend what appear to be important meetings on campus.

* Be observant and perceptive—get into the habit of assessing the
power of individuals on campus.

¢ Join campus and/or community groups that could contribute to
information-gathering or which could give possible support to the
cause.

® Be subtle—this is a preparation period, not an action period and
should be seen as the time to solicit support for the future and
to educate acquaintances regarding physical education and/or
athletics.

Obviously, this entire project necessitates that physical educators
and/or coaches move outside the gymnasium. Involvement in the
power game is a necessity and rules of the game must be learned.
Information Gathering Within the Physical Education or Athletic Program

Concurrent with the information gathering period outside the pro-

gram, there must be an internal information gathering session to collect ,

facts for a thorough and comprehensive report. Such a report should
include:

® the history of the program
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o the present state of the program (including factual data on current
areas of discrimination)

e where the program hopes to go (suggested remedial plans with
goals and a timetable to eliminate areas of discrimination)

 suggestions for the periodic review of progress toward equality.

Such information is the heart of the report. The report must be ac-
curate and thorough~-the more facts, the more chance of success. This
is the most vital and crucial step of any plan of action.

The following suggestions may assist with the compilation of a solid
report:

® Delegate the work of information gathering to all members of the
group (although in some instances, this massive job may have to
be done by one person).

® Start with a one- or two-day “think-in" by the core group to com-
pile notes and ideas which will create the foundation for the
thorough analysis and evaluation of the program. The objective is
not to write the report but to organi2e the general outlay and to
decide who will be responsible for obtaining the facts. A later
meeting can determine the direction in which the program should
go, i.e., the long-range goals and “dreams.”

Report Outlay: Possible Areas for Study

To ensure that all aspects of the physical education/athletic program
are covered, the core group should first identify general areas for study
and then delegate a person or persons to research each area. A sug-
gested outlay which may be helpful to the group is as follows:

¢ Introduction, i.e., need for study
® Brief history of program
e Current status of program:
—philosophy
—administrative structure
—strengths
—weaknesses

e Comparison with men’s department or program

—administrative comparison, e.g., governance, amount and
sources of funding, number of students serviced*

—faculty and staff comparison, e.g., number in decision-making
positions, salaries, ranks, release time, teaching loads, support
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services, summer school employment, office areas®
—student comparison, e.g., facilities, equipment, etc.
—policies and practices comparison
¢ Recommendations:
—areas requiring immediate action
—areas requiring action in immediate future
—areas requiring action in future

* Timetables for proposed changes
* Proposed plan to monitor progress

General Suggestions for Report

* Establish the purpose of the report, e.g., exposure of inequitable
situation to administration and/or concerned public, media and
government agencies.

® Be accurate, frank and objective with regard to the current situ-
ation and to proposed changes. Be positive, when possible, and
have concrete suggestions (possibly several alternatives) to remedy
each problem area. Be imaginative, creative and receptive to new
ideas when dealing with the future of the program. Create a
thorough yet concise and readable document which is well or-
ganized and well thought-out. Present a professional-looking report.

¢ When dealing with the area of recommendations which also de-
termine the desired direction for the program, it would be wise to
usetheentiregmnpforabrainseommgsessiontoemmagme-
ment regarding the program’s basic characteristics.

® Have two or three of the best writers in the group actually write
the report, which can then be resubmitted to the group for sug-
gestions and comments. :

® Set realistic deadlines for completion of the various research units
and attempt to hold to these deadlines.

® When the first draft is completed, the group may wish to solicit
suggestions/comments from influential people who are likely to be
supportive. Input from outside departments which do or could
contribute to the program might also be sought.

‘For more detailed aspects, refer to the checklists in Chapter 1. It should also be
noted that institutions cannot deny individuals access to records, e.g., budgets, salaries,
etc., although it may take considerable effort to locate them,
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Action Period

Distribution of Report

When the report is completed, copies should be distributed simul-
taneously to the key people at the institution through the normal chain
of authority in addition to selected individuals. In the cover letter a
suggestion can be included that selected persons from the group are or
will be available for a meeting to discuss the report.

At this time, it might be wise not to seek media coverage of the re-
port since those in authority may be antagonized by this attempt to go
outside the proper channels. Moreover, it may be possible to achieve
the goals of the group without external pressure.

Meeting with Administrators

This meeting should be between the key people in the power structure
and selected members of the core group. It would be advisable to have
two or three articulate memusrs as spokespersons since a single indi-
vidual can be subdued more re~lily by those in power. The representa-
tives should have formulated specific goals to be accomplished during
the meeting and, dependent upon the situation, these goals may be:

* recognition of the core group as the committee to deal specifically
with equality in physical education and/or athletics

s recognition of the core group as a subcommittee of the institu-
tion's general self-evaluaiion team

e creation of an institutional self-evaluation team with the group’s
spokespersons to be concerned specifically with physical education
and/or athletics

o establishment of regular meetings with the administrators to plan
for the implementation of the proposals in the report.

A calm approach to the meeting is recommended, for the law is on
the side of the group and the discriminatory facts will speak loudly for
themselves. In addition, the administrators are well aware of the in-
stitutional vulnerability of this issue, There is no question that if ad-
ministrators desire to eliminate discriminatory practices, the report
should be sufficient to effect change. However, if they are reluctant or
opposed to change, other strategies should be employed immediately to
ensure no loss of momentum in the move toward equal opportunities
for and equal treatment of the female student in physical education
and/or athletics.
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EFFECTING CHANGE THROUGH ALTERNATIVE PROCEDURES

Because some administrators will “drag their feet” on the problem

of equality, itmaybenmarytomcourasefasterpmgressbysom
of the following means:

Creation and Activation of Support Groups

1. Students, faculty, parents, etc., who complain of inequality should
be urged to put their complaints into writing and send copies to the
administrators. If several students have complaints, it may be ef-
fective to have them request a direct meeting with those in power.
Administrators tend to listen to students.

2. Relationships with the media should be established, and current in-
formation and progress should be readily available to them. While
details of the report may not be submitted for publication at this
time, there is nothing unethical about admitting that a report has
been submitted and that a meeting with the administrators is likely
to occur in the near future. A positive comment might be added
that administrators will want to take immediate corrective action
against discriminatory conditions. A suggestion that the media ob-
tain comments directly from central administrators would be in
order.

3. If actions by administrators are still not forthcoming, the complete
report might be released to the media. It should be noted that the
law will protect individuals from recrimination (see Chapter 1IV);
however, working within the committee structure helps alleviate in-
dividual anxiety in this manner and creates more pressure upon ad-
ministrators since they tend to listen more quickly and intently to a
group than to a single individual.

4. A petition itemizing concerns can be circulated to outside pressure
groups as well as to students, parents, faculty, etc. Precautions
should be taken to ensure that the petition is valid, signed with
names, addressts and telephone nusnbers or identification numbers,
Send the petition to key people.

5. Members of the group should be available to speak to any campus
or community group which could be of help, e.g., PTA, NOW,
WEAL, ACLU, AAUP, AAUW, physical education associations,
alumni, Women's Resource Centre representatives, etc. (See Chapter
IX.) Assistance from the elected officers of such organizations should
be sought and appeals made to parents on behalf of their children
and to women’s groups on behalf of female students and faculty.
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A flow of letters from such peopie is likely to be given prompt at-
tention, especially if the copies are also sent to the superiors of the
administrators, e.g., the board of trustees or the board of education.
. If a meeting with the administration is eventually called because of
the pressure from groups other than the committee, it may be ad-
vantageous to portray a “reasonable” rather than a "radical” ap-
proach. It may also be valid to elaborate upon the “caught in the
squeeze” situation that the group finds itself in, i.e., pressure from
below (students) and from all around (women's groups, parents,
etc.). Preparation should be made to offer concrete steps to rectify
the situation. If there is any tendency toward tokenism as a solution
to the immediate situation, a suggestion that a faculty committee
be formed immediately to study the entire situation would be in
order. Suggestions of strong faculty members who are likely to sup-
port the cause and who are also likely to be acceptable to the ad-
ministrators should be made. The composition of the committee is
vitally important. ,

. Once the ball has started rolling, it is essential to keep the momentum
going; therefore, at the first sign of a slow-down in progress, the
letter-writing campaign should be re-activated. A steady stream of
phone calls to the administrators asking for a report on the progress
or a copy of the self-evaluation document may be required,

. Organizing a public hearing may be a viable option. A recent ACLU
publication made the following suggestions for organizing such a
hearing:

o Attempt to have several groups cosponsor the hearing to en-
courage a broad base of interest and potential support.

¢ Invite and attempt to ensure the presence of administrators, the
general public, the media and public officials.

o Offer a varied, orderly and balanced program, and ensure that
a wide range of opinion is offered.

¢ Have speakers focus on different areas, e.g., on discriminatory
practices in athletics, physiological data on the female athlete,
the growing interest in women's athletics.

® Have a community leader chair the meeting.

e Set a well-located and neutral area for the meeting.

® Publicize the hearing weli.

® Prepare and distribute a position paper with information on
how to contact your group.

o Encourage membership in your group by sending follow-up
letters, (31, sec. 10)
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9. Organizing 2 public demonstration is another possibility. The pre-
viously-mentioned ACLU document suggests the following:

® The selection of a suitable action, e.g., picketing during im-

portant meetings or events, boycotting activities, or withhald-
ing fees which permit continued discrimination

® Selection of target, e.g., administrators, athletic department,
public officials supporting the status quo, an agency not en-
forcing compliance

® Cohesion, e.g., leadership tactics prior to, during and after
the demonstration

* Publicity for demonstration, e.g., prior publicity, on-scene
fact sheet

* Transportation arrangements, e.g., having groups arrive together

® Media coverage in advance and on the scene

Oggmm?oferm&&muhmm&mmterlomlm

, S€C.

10. If adequate progress toward equality is still not evident, a power-

ful letter-writing campaign should be initiated to the representatives
in Congress to inform them of the concerns and areas which should
be investigated. It should be noted that each Congressional repre-
sentative tends, on the average, to hear from only 100 out of an
average of 400,000 constituents. Hence, an organized letter-writing
campaign from any area on any issue is likely to have an effect.

11. Although legal action should be the final recourse, because of the

amount of time required for the investigation of the complaint, one
may not wish to wait until all the other avenues have been ex-
hausted before taking this action. In brief, a charge should contain:

® The names of the complainants

® The laws that are being violated

* The nature of the discrimination (this can be taken directly
from the report, but should if possible be detailed, i.e., specific
dates, figures, etc.).

* Specific reference to any pattern of discrimination against the
class of women '

® Supporting data on women in general, e.g., growing interest,
physiological facts, growing opportunities elsewhere

* Proposed remedies (can be taken directly from the report)
(31, sec. 9)

12. During an HEW investigation, the following suggestions should be

noted:
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® Ask the regional HEW office to notify your group when a visit
is planned.

o Suggest that your group be utilized as a resource group.

¢ Have copies of the report showing discriminatory policies/
practices and recommendations for rectifying the situation.

® Meet the investigators and encourage supportive individuals/
groups to do the same,

¢ Decide whether a representative of the press would be ad-

vantageous to have at the investigation; weigh this action
carefully

¢ Obtain the HEW reports and submit comments on it (31, sec.
10).

In conclusion, it should be noted that equality is the goal, and
knowledge of the entire situation and appropriate laws will constitute
power with which change can be forced.
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CHaPTER VIII
Remedial and Affirmative Action

N. Peggy Burke
Introduction

The Executive Order and Titles VI, VII and IX have as a central focus
non-discrimination against women and/or minority groups. In addition,
the Executive Order, and to a lesser extent the other laws, have as a
second major concept an affirmative and remedial action provision.
Non-discrimination can be thought of as a “from this day forth” ban
on discriminatory policies. However, affirmative and remedial action,
the focus of this chapter, require more than this benign neutrality.

The following discussion will deal with affirmative and remedial
actions only as they apply to females. For all practical purposes, the
regulations and reactions to the regulations are the same for minorities
ard women. Although sex is not included in Title VI, references to
this law are included because it does apply to minority women,

THE CONTROVERSY

Few, if any, aspects of the civil rights legislation of the past two
decades have created more controversy and resulted in more misunder-
standing in educational communities than the concepts of affirmative
and remedial actions. As has frequently been shown to be the case,
many ‘“long-distance” liberals became "up-close” reactionaries as the
affirmative and remedial action provisions were extended to women as
well as to minorities and expanded to include the practices of educa-
tional institutions and not just those of the groups to whom they let
contracts. Members of academic communities who had supported af-
firmative hiring and employment practices being imposed on those who
built the buildings, took a more jaundiced view when the same provi-
sions were applied to those employed within those ivied walls.

Cries of “reverse discrimination” and “lowering of standards” became
commonplace; “goals” became mistaken for “quotas”; and groups of
professors organized on both sides of the affirmative/remedial issue.

Misinterpretations or willful distortions of the law resulted in some
white male candidates being told that they were being denied employ-
ment because the institution or department “had to hire a woman,”
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and some white male students being told that they were being denied
admission to professional schools because federal law required that a
certain percentage of the entering number “had to be female.” As a
result of such distortion, much resentment against women has been
generated and several legal actions charging reverse discrimination
have been initiated.

HEW, the enforcing agency for educational institutions, has become
a part of the controversy. It has been assailed by the one group for
being unreasonable in its askings on behalf of women and criticized by
women's advocacy groups for failing to enforre its own policies.

In hopes of dispelling some of the myths surrounding affirmative/
remedial action, the writer offers the {ollowing information.

THE FACTS

1. What is affirmative action?

Affirmative action is action permitted or required to overcome the
effects of conditions which have resulted in limited inclusion or ad-
vancement of one sex. It requires the institution to do more than ensure
neutrality or non-discrimination with regard to sex; rather, it requires
additional efforts to recruit, employ and promote qualified females. It
is positive action undertaken to overcome the effects of systemic insti-
tutional forms of exclusion and discrimination.

2. How does this differ from remedial action?

Remedial action is corrective action required to overcome the effects
of past discrimination. If there has been a finding of discrimination
under the Executive Order or under Titles VI, VII or IX, specific cor-
rective action tailored to the specific wrong that has occurred, is re-
quired. Back pay awards are authorized and widely used as a remedy
under Title VII of the Civil Rights Act of 1964, the Equal Pay Act of
1963 and the National Labor Relations Act. Evidence of discrimination
that would require back pay as a remedy is referred to the appropriate
federal enforcement agency if the Office of Civil Rights is unable to
negotiate a voluntary settlement with the institution (9, p. 11).

To assure opportunities for the equal advancement of women, an
institution may volunteer or be required to initiate remedial job training
or work study programs geared toward upgrading specific skills. This
is generally applicable to non-academic employees but may aiso be
relevant to academic employees in terms of having opportunities to
participate in research projects and sabbatical or leave programs spon-
sored by the institution (9, p. 9).
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In institutions where in-service training programs are one of the
ladders to administrative positions, remedial action mus¢ be taken if
women have previously not had equal opportunities to enter such
programs.

3. How does one know whether affirmative action is required or per-
mitted at a given institution?

The Executive Order, as amended, requires affirmative action pro-
grams by all federal contractors and subcontractors, including institu-
tions of higher education holding federal contracts. Institutions with
contracts worth more than $50,000 and involving 50 or more employ
must develop and implement written programs of affirmative action.
This requirement was extended to include educational institutions in
January 1973. Failure to follow the requirements of the Order can result
in delay, suspension or termination of contracts.

Affirmative action is not automatically required under either Title VI
of the Civil Rights Act of 1964, or Title IX of the Education Amend-
ments of 1972, but can be imposed after a finding of discrimination.
Voluntary affirmative action is also permitted under both acts. The
ACLU has attacked this “permissive” characteristic of Title IX as vio-
lating the spirit of the law and has stated that affirmative and remedial
action ought to be required, regardless of whether or not there has
been a finding of discrimination (31, sec. 4, p. 5). While the Executive
Order is extended only to institutions which are federal contractors,
Titles VI and IX reach all educational institution: which receive federal
financial assistance in any form—from research grants to support of
school lunch programs.

Title VI, as amended, covers the employment r ctices of all private
employers of 15 or more persons and all public ana private educational
institutions, whether or not they receive federal funds. Affirmative
action is not required under this act unless there is a finding of dis-
criminatios. (84).

Some states and local school systems may also have laws or regula-
tions requiring the development of an affirmative action program.

4. What areas are included under the affirmative action provisions at a
given institution?

That depends upon which of the federal laws is applicable at the
institution and whether there has been a finding of discrimination
against the institution. The federal regulations generally cover one or

more of the following: employment, programs and activities, and ad-
missions.
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Affirmative action in employment is required at institutions subject
to the Executive Order and in institutions found to be in violation of
Titles VIl or IX. (Under Title VII, unions as well as institutions are
covered.) Title IX further allows all educational institutions to take
voluntary affirmative action in the area of employment. Affected in-
stitutions must look at all of their employment practices from recruit-
ment through retirement, including salaries, promotions and fringe
benefits.

Program opportunities for students wou'd require affirmative action
under Titles VI and IX if a finding of discrimination had been made
against the institution. Institutions may also initiate voluntary affirma-
tive action such as making special efforts to recruit or train women in
athletic training, athletic administration, coaching, etc.

Admission policies are covered only by Title IX and while this law
calls for an end of sex discrimination in admissions, it does not require
affirmative action unless there is a finding of discrimination. Voluntary
affirmative action is permitted and schools, therefore, can make special
efforts to get females into schools and/or programs to which they have
previously had limited access.

S. What are the obligations of the institution regarding the development
of an affirmative action program?

An institution or school system is required to file a written plan if
(a) it is covered by the Executive Order as amended, (b} a state law or
regulation requires such a filing, or (c) it has been ordered to file a
plan as a corrective measure for federal agency findings of discrimina-
tion (86, p. 3). If such a plan is required, it must be signed by the
executive officer of the institution or school and this person is ultimately
responsible for it.

The discussion which ‘ollows refers to the requirement under the
Executive Order. A state requirement or federally required corrective
measure may vary in some specifics, but is likely to be basically the
same.

The affirmative action plan must be completed within 120 days from
the beginning of the contract and made available to HEW at its request.
A report of the results of such a program must be compiled annually.
The program and its results are also evaluated as a part of compliance
review activities.

In addition to the above requirements, there is a stipulation that if
a contract is for one million or more dollars, a pre-award clearance
must be conducted 12 months prior to the award. The institution must
be found to be in compliance or able to comply as the result of the
submission of an acceptable affirmative action plan (9, p. L, 1).
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HEW states that an exccutive of the institution who is sensitive to
the problems of women and minorities should be appointed as director
of equal employment opportunity programs and be given the necessary
authority, support and staff to execute the assignment.

HEW also suggests that faculty members and supervisory personnel
help develop an institution’s affirmative action program, and many
institutions have set up such task forces or commissions. It is vital that
all individuals with responsibility for recruiting, selecting and assigning
employees understand the plan and its implications, and that the institu-
tion make its affirmative action plan available to interested persons.
Once the plan is requested and received by HEW, it is subject to disclo-
sure to the public except for confidential information about employees.

The National Education Association suggests that institutions volun-
tarily develop an affirmative action plan as a progressive employment
practice, and that progress reports on such plans, whether voluntary
or required, be made to employees and all interested persons regularly
(86, p. 9).

At institutions where collective bargaining agreements exist, the
affirmative action plan must be consistent with the agreement since
both the institution and the employee organization are legally respon-
sible for discriminatory practices.

6. What information is required for the development of this program
and how may it b . tained?

Affirmative action plans must contain a work force analysis, a utili-
zation analysis and detailed action-oriented programs (47). Each affected
institution must undertake such an analysis of its employment situation
and practices as a whole and for each department or employment unit.
All jobs must be classified by duties and responsibilities involved. Rates
of advancement and salaries must be included as well as an indication
of whether the holder of the job is male or female, minority or white,
Minority group females are counted both as members of minority
groups and as females. {owever, when numerical goals are established,
they must be listed as one or the other, not both. Regarding female
employees, the analysis will allow the institution to determine the pro-
portion of its total work force that is female, their job and salary levels,
and in what administrative units they tend to be adequately or inade-
quately represented.

The institution is also required to analyze its hiring practices for the
past year, including recruitment sources and testing procedures, as well
as its promotion and transfer policies.

To determine the availability of women, the institution must next
att'mpt to ascertain the proportion of the “labor pool” comprised of
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women possessing various skills. The demographic data needed to
develop these estimates can generally be secured from women's ad-
vocacy groups, the Census Bureau, the Bureau of Labor Statistics and
the Women's Bureau of the Department of Labor, as well as the many
disciplinary associations and professional groups. The Project on the
Status and Education of Women of the Association of American Colleges
has a number of publications listing directories for women generally
and minority women specifically (97, pp. 101, 104-105). The Commis-
sion on Human Resources of the National Academy of Sciences annually
publishes a “Summary Report of Doctorate Recipients from United
States Universities,” and the U.S. Office of Education annually pub-
lishes a booklet of “Earned Degrees Conferred.”

The geographic area from which an institution can be expected to
recruit varies with the job classifications. The recruiting area for non-
instructional jobs is usually the labor area surrounding the facility or
any larger area from which the institution can reasonably recruit. For
a laborer, this is generally a reasonable commuting distance. For faculty
and high level administrative jobs, the recruiting area is generally
national or perhaps even international.

Once the work force and utilization analyses have been completed,
the institution is able to determine whether women are being under-
utilized. Underutilization is defined as having fewer women in a par-
ticular job classification than would reasonably be expected by their
availability (55). If underutilization is evident, the institution has the
responsibility to increase its recruiting efforts through broadening and
intensifying its search. For faculty or instructional appointments, this
usually means advertising job openings nationally with special efforts
directed through channels likely to reach women. The institution also
has the responsibility to indicate the extent to which it is reasonably
able to provide training opportunities as a means of making all job
classes available to women.

7. What is the role of "goals” and “timetables” and how do goals differ
from “quotas”?

Goals and timetables, a required part of the institution’s written
affirmative action program, are designed to correct identifiable defi-
ciencies in the utilization of women. After having determined the
degree of underutilization, the institution is asked to analyze its ex-
pected expansion, contraction and turnover rate at the various job
classification levels and establish a timetable by which it can, through
good faith efforts, meet an employment goal of qualified women equiva-
lent to their availability in the work force.
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These rates may be established for three-year periods for faculty, but
there should be good faith hiring efforts year by year. The timetable
for faculty jobs is usually long because of slow turnover rates and the
availability of qualified women. If the timetable reaches beyond six
years, the university commits itself to an annual review until under-
utilization is eliminated.

The analyses of small departments and/or instructional areas for
which few women have been trained sometimes yield goals that repre-
sent a fraction of a person over a timetable of many years. Because of
this, HEW does allow for the grouping of related departments, especially
those under a single administrative control such as a dean,

HEW makes a definite distinction between goals and quotas as
follows:;

Goals are good faith estimates of the expected numerical results
which will flow from specific affirmative actions taken by a col-
lege or university to eliminate and/or counteract factors in the
university’s employment process which have contributed to under-
utilization of minorities and women in specific job categories or
resulted in an adverse disproportionate impact in terms of promo-
tion, compensation and training of currently employed minorities
and women. They are not rigid and inflexible quotas which must
be met. (46, p. 4)

A numerical goal is a statement of intent and a criterion for deter-
mining progress, rather than an sbsolute requirement, Numerical goals
have been upheld by the courts, while quotas are illegal. There is no
intent to require institutions to hire unqualified persons, but rather to
ensure that, among qualified applicants, efforts are made to redress the
effects of past discrimination (86, p. 7). Numerical goals are a starting
point in determining good faith compliance. If institutions do not meet
their goals, it is not considered a violation automatically, They are
given an opportunity to show that they have made a good faith effort;
if this is 50, no penalties are imposed (99). However, an institution is
required to determine why it did not meet its goals.

8. Do the goals and timetables allow the hiring of @ woman over a

. more qualified male?

No. HEW has stated that institutions are entitled to select the most
qualified candidate for any position without regard to race, sex or
ethnicity. The institution, not the federal government, is to say what
constitutes qualifications for any particular position. No single appoint-
ment will be objected to where those not appointed are less well-
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qualified provided that good faith efforts have been made to recruit
qualified women and minority members, HEW further states that

...it is improper to suggest or act on the assumption that federal
affirmative action provisions require that any particular position
be filled by a woman or minority person (46, p. 4).

The Executive Order does not require that a university eliminate
or dilute standards which are necessary for successful performance.
Further it requires that once valid job requirements are established,
they must be applied equally to all candidates. If, however, there are
standards or criteria which have had the effect of excluding women,
they must be eliminated unless the institution can demonstrate that
such criteria are essential for performance in the particular position
involved.

An example of such exclusionary criteria involved one institution
where differences in pay to matrons (all women) and janitors (all men)
were justified on the basis that the job squirements of janitors called
for them to lift a greater poundage ar.! limb a higher ladder. It was
pointed out that the personnel office, i. the time of interviewing appli-
cants for these positions, had neither weights nor ladders at their
disposal and that the categorization of job requirement was, therefore,
based on an assumption rather than a testing of either men’'s or wo-
men'’s abilities. The resultant legal action led to correction of this con-
dition and an awarding of back pay to the matrons.

9. Doesn't HEW's statement, “neither minority nor female employees
should be required to possess higher qualifications than those of the
lowest qualified incumbent” (55, ¢, 5), indicate that preferences are
being given to women and minority applicants?

No. If a more qualified white male had applied for the job, he could
still be hired ahead of the woman or minority applicant. The statement
protects women and minority applicants who are the best qualified but
are still being told that they do not have the qualifications for the job.
If their qualifications are as good as or better than anyone currently
performing that job, they are assumed to meet the minimum require-
ments and should be hired.

10. Do the goals and timetables allow the termination Of current
employees in order to hire women?

No. HEW states in the Higher Education Guidelines:

.. .nothing in the Executive Order requires or permits a contractor
to fire, demote or displace persons...in order to fulfill the affir-
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mative concept of the Executive Order. . .to do so would violate
the Executive Order. (9, p. 8)

Affirmative action goals are to be sought through recruitment and
hiring for vacancies created by normal growth and attrition in existing
positions.

11. Can an announcement of a job opening indicate a preference for a
woman or minority member?

No. All job announcements and recruiting information must state
that the institution is an equal opportunity employer. A statement
indicating that applications by women and minority members are wel-
comed is permissible, but any statement indicating a preference for
women, minority members or men is illegal.

12. How is "recruitment” defined by HEW?

Recruitment is the process by which an institution or department
within an institution develops an applicant pool from which hiring
decisions are made. A major purpose of affirmative action is to broaden
this pool of applicants so that women and minorities will be considered
for employment along with all other applicants.

13. Does an institution have an obligation to recruit women even if
they generally have not had a policy of recruiting?

Yes. Many institutions have been able to simply choose someone
they would like to employ and go after that person, or operate on the
basis of personal referrals from so-called “feeder schools” which tend to
be prestigious institutions to which women have had limited or no
access,

Job openings must be publicized in a manner designed to reach quali-
fied women, and an institution may choose to extend the time of its
recruitment period to locate female and minority applicants. This
should be done if the utilization analysis shows that the percentage of
women and minority applicants is substantially less than their availa-
bility in the work force,

14. Is the employment of students covered by the Executive Order?

Yes. HEW states that under the Executive Order, students are subject
to the same consideration of nondiscrimination and affirmative action
as are other employees of the institution. Titles IX and Vi also cover
student employment and would require affirmative action if there had
been a finding of discrimination.
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1S. How are affirmative action programs kept current?

At least once annually the institution must prepare a formal report
to the Office of Civil Rights of HEW on the results of its affirmative
action compliance program. This evaluation must take into considera-
tion changes in the institution’s work force, changes in the availability
of minorities and women through improved educational opportunities,
and changes in the comparative availability of women as opposed to
men as a result of changing interest levels in different types of work.

Interval reporting and monitoring systems vary from institution to
institution, but should be sufficiently organized to provide a ready
indication of whether progress is being made in the hiring and treat-
ment of women during employment. At some institutions, department
heads and other supervisors make periodic reports on affirmative
action efforts to a central office,

HEW states that “in most cases all new appointments must be ac-
companied by documentation of an energetic and systematic search for
women and minorities” (9, p. 16).

16. What is the penalty for failure to comply with the affirmative
action requirement?

The compliance agency issues a notice to the institution giving it
30 days to show cause why enforcement proceedings should not be
instituted. During this period efforts shall be made through conciliation,
mediation and persuasion to resolve the deficiencies.

If the institution neither shows cause for its failure nor makes satis-
factory adjustments, the Director of HEW shall institute formal pro-
ceedings to terminate existing contracts and debar the institution from
future contracts.

17. Are most institutions in compliance with the affirmative action
requirements?

According to the ACLU, most institutions are not in compliance
because their plan is inadequate or nonexistent. ACLU further states
that HEW, due largely to understaffing, had done little to enforce the
Executive Order and, therefore, private enforcement efforts are be-
coming increasingly important (31, sec. 4, p. 5).

A lawsuit was filed in the federal district court for the District of
Columbia in November 1974 to force HEW and the Labor Department
to enforce the Executive Order and Title IX. This suit pointed to the
fact that HEW had turned back thousands of dollars and previous
fiscal year as proof that understaffing is not the only factor in the lack
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of enforcement.” The suit was brought by WEAL, NOW, the Federa-
tion of Organizations for Professional Women, the Association of
Women in Science, the NEA and four individual plaintiffs (96, p. 1).

The two agencies were charged with failing to keep adequate records
of compliance or issue regulations, to follow requirements for pre-
award review of institutions, and to require institutions to develop
adequate affirmative action plans,

The plaintiffs contend that despite the submission of over 550 com-
plaints charging sex discrimination under these laws, HEW has
never cut off federal funds to any of the institutions so charged.
According to the plaintiffs, even in cases where HEW or the Labor
Department finds evidence of discrimination against an individual
woman, often they take no action to eliminate the discrimination.
(HEW has approved only 14 affirmative action plans, although
more than 900 colleges and universities have federal contracts, )
96, p. 1)

THE IMPACT

1. Is affirmative action, as currently designed, “the answer?”

Probably not. There are problems of coverage, enforcement and
focus. In terms of coverage, it has alreadv h~sn noted that Title IX,
which has the broadest application to educational institutions, does not
require affirmative action unless there is a finding of discrimination.
The extent to which the permitted affirmative action under Title IX
could be practiced without violating its own non-discrimination clause
is debatable.

As has also been noted, even though many institutions do not have
acceptable affirmative action programs, no institution has actually had
tederal funding cut off. This lack of past enforcement by HEW, coupled
with their pending proposal that individual complaints no longer be in-
vestigated, points to the continued need for individuals and groups to
monitor their local situations and exert pressure for change.

Perhaps the most serious limitation to current government policy on
affirmative action is its focus on the “available pool” or the number of
women “qualified” to hold various jobs. Since women have been his-
torically discouraged or prevented from becoming qualified in all but a
few employment areas, this means that the goals of affirmative action
are rooted in the figures of discrimination,

* The Office of Civil Rights actually turned back to the Treasury over 10 percent of its
budget (approximately §2.5 million) for the 1975 fiscal year (129).
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Critics of affirmative action claim that women and minorities are
already employed in numbers equal to or greater than their “qualified”
proportion in some areas of the work force. A Carnegie council survey
indicates that there is some truth to this claim in that while 16 to 17
percent of all Ph.D.s are held by women, women hold 18 percent of
the jobs that can lead to tenured positions. Minorities hold approxi-
mately the same percentage of such faculty jobs as their percentage of
the total Ph.D.s (4 to 5 percent). This council suggested, therefore, that
affirmative action in adding minorities and women to faculties should
consider their proportions in the total labor force (14 and 38 percent
respectively in 1975) rather than how many are qualified for the jobs.
This shifts the emphasis to the supply side. To achieve this without
diluting standards, the Carnegie council recommended extending affir-
mative action to graduate and professional schools admissions in order
to increase the number of qualified women and minorities (150).

Such reasoning can also be applied to admissions to vocational and
training schools which prepare individuals for jobs not traditionally
held by women or minorities.

The intent of affirmative action is commendable, but its implementa-
tion leaves much to be desired. If administrators adopt the attitude of
taking as long as they can to do as little as they must, achieving equality
for women will be a slow, tedious process. If, however, administrators
can be made to see that justice rather than compliance ought to be the
issue, then real progress can be made.

Such progress will require shifting the emphasis to the supply side,
but the Carnegie council’s suggestion of applying affirmative action
principles to graduate and professional school admissions is only one
step, and not the most important one. How many women will be
“qualified” to enter graduate and professional schools unless affirma-
tive efforts are executed throughout our educational system? How
many girls in elementary schools are still having stereotypical roles
thrust upon them? How many secondary school students are being
counseled away from courses which will be essential to “qualify” them
for professional schools?

The nation's educational system must be overhauled if the intent of
affirmative action is to be achieved. Each educator has a responsibility
in that overhaul. If each had assumed that responsibility long ago,
federal mandates would have been unnecessary.

2. What should physical educators and those associated with athletic
programs do to increase the probability that affirmative action will
work?
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a. Ensure that their institution is accountable by asking to see its
affirmative action plan.

b. Study the plan to determine the extent to which women are being
underutilized. All personnel should be looked at, including teach-
ing faculty, research personnel, coaches, administrators, teaching
and research assistants, officials, athletic trainers, medical per-
sonnel, sports information personnel, service staff and clerical
personnel. (The latter category may show underutilization of
males.) Student employment should also be examined, especially
the practice of employing male athletes for specific jobs,

c. If underutilization is found, inquire what affirmative efforts are
being taken to broaden the pool of applicants and/or to provide
training opportunities for women,

d. Examine the criteria for promotion to see if women are being
disadvantaged. If promotion is based primarily on research, do
women have an equal opportunity to get release time, research
assistants and secretarial help?

e. Investigate whether women have opportunities to qualify as
“head coaches,” athletic directors and department heads, or are
they always assigned as “assistants?”

f. Determine whether counselors have information concerning
opportunities for girls and women in athletics and related fields.

3. In what areas should remedial action be sought?

Any area where discrimination can be documented. This may in-
clude teaching or staff salaries, teaching loads, opportunities for sum-
mer school employment, opportunities for extra income jobs associated
with athletic events, tenure, promotions, office space and equipment,
access to facilities such as handball courts and golf courses, committee
assignments, provision of teaching or coaching uniforms, and so forth.

Remedial action on behalf of students should be sought if there are
inequities in program opportunities, facilities, equipment, uniforms and
supplies, financial aid, employment opportunities, modes of transpor-
tation, publicity, insurance or access to training facilities or medical
personnel.

Certainly this list of affirmative and remedial action concerns is not
all-encompassing. Undoubtedly each person can think of further areas
of concern in his/her particular situation. Because this is true, it is
imperative that each analyze her/his own situation and seek avenues of
input to those in decision-making positions concerning inequities that
exist,
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Emma Goldman, the marvelous feminist of decades past, once wrote:

Liberty will not descend to a people, a people must raise them-
selves to liberty; it is a blessing that must be earned before it can
be enjoyed.




Chapter IX

Gaining Support from Other Groups

N. Peggy Burke

Introduction

The fact that women have been discriminated against in practically
all facets of life has been recognized. Laws aimed at ending such dis-
G’iminationandatcmingtheeffectsofpastdiscﬂmimtimareon
the books, but inequities continue. The mere writing of a law does not
correct societal conditions; rather this is brought about through en-
forcement of the law and implementation of corrective measures. The
need for such correction can only be recognized at the local level, and
substantial change will likely occur only if someone is demanding that
it must,

Individual educators should feel the responsibility to make such de-
mands, and many have. Many others, for various reasons, have not
foundd\ecourasetotakesud\astandandsuchacﬁondoesmquire
courage because it inevitably meets with resistance and resentment
from those whose positions are threatened. Sometimes these positions
are very powerful in the institutional hierarchy.

Under such circumstances, group action is much more effective and
M“ﬁ&f'dﬂnhﬁﬁd&lmbcdmps,nmﬁm«dim
can be very effective, but they frequently lack the experience and ex-
pertise of nationally organized women's, civil rights and professional
organizations. Many of the national groups have organized state and/
or local chapters in order to reduce the seographic distance between
themselves and those needing their services.

Educators, and especially physical educators who tend to be con-
servative by nature, have frequently viewed such groups as somewhat
radical and have, therefore, been reluctant to seek their help or join
them in their many efforts on behalf of women. Fortunately, in spite
ofﬁre:pamityofphyﬁcal*educatcnandcmhainﬂ\eirnnks, these
groups have undertaken actions that have benefited teachers, coaches
and students.

Increasingly, physical educators are beginning to realize the value of
such groups in bringing about equality for women. Those who have
worked with such groups are often amazed at how much strength can
be dzawn from situations where informed people with diverse interests
ar committed to common goals,
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Space does not permit a discussion of the contributions of all the
groups and coalitions which are working toward achieving equality for
women but a brief discussion of a select number follows.

WOMEN'S ADVOCACY GROUPS

Among the membership groups whose focus is primarily on women’s
rights and opportunities are the National Organization of Women
(NOW), the Women's Equity Action League (WEAL) and the National
Women's Political Caucus (NWPC). The first two are concerned with
the total range of opportunities for women. The last group, while also
dealing with general issues facing women, has as its primary mission
the involvement of women in the political processes of the country.

National Organization of Women

This organization, formed in 1966, has as its stated purpose, “taking
action to bring women into full participation in the mainstream of
American society now, exercising all the privileges and responsibilities
thereof in truly equal partnership with men.” It is an action organ-
ization determined to achieve goals that will allow people to pursue
their lives in an equitable and fulfilling manner. These goals are sought
through national task forces and through over 800 local chapters in all
50 states and the District of Columbia.

Goals toward which NOW is currently working include:

—ratification of the Equal Rights Amendment
—equal employment opportunities
—revision of state “protective” laws for women
—educational opportunities
—reorientation of the educational system
—developmental child care
—paid maternity leave
—revision of income tax and social security laws
—right to control our own reproduction lives

. —a chance for women in poverty
—revisions of marriage, divorce and family laws
—full participation in political activities
—public accommodation
—image of women in the mass media
—ecumenism; women and religion
—corporate responsibility
—masculine mystique
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—volunteerism
—social justice

Methods utilized to accomplish these goals include:

* efforts aimed at increasing public awareness as to females’ capa-
bilities and the attitudes and conditions which prevent them from
realizing their potentialities

® assistance to individuals in filing sex discrimination comnplaints
and/or bringing legal action

® filing class action complaints on behalf of groups of people suf-
fering from discrimination. Such filings generally allow individual
complainants to remain anonymous for extended periods of time,
sometimes indefinitely

® working for legislation beneficial to women and against legislation
that would have an adverse impact on women

® monitoring the actions (or inactions) of federal enforcement agen-
cies and applying pressure to get enforcement of existing equal op-
portunity laws and regulations and withdrawal of the proposed pro-
cedural regulations which would eliminate investigation of individual
complaints

Specific accomplishments toward which NOW has worked or is work-
ing include:

¢ revision of EEOC guidelines to include prohibitions against sex
discrimination in classified help wanted columns

® repeal of restrictive “protective labor laws” which prevented
women from holding many jobs and being eligible for promotion
and overtime pay

* elimination of irrelevant employment criteria, such as having pre-
school age children, unless the same standards apply to men

® development of non-stereotyped attitudes toward child-rearing

® revision of laws and legal procedures which discriminate against
women, including property rights, marriage and divorce, abortion,
employment and educational opportunities, credit and mortgage
practices, and social security and income tax inequities

In regard to education, NOW includes the following among its State-
ment of Purposes:

We believe that it is as essential for every girl to be educated to her
full potential of human ability as it is for every boy—with the
knowledge that such education is the key to effective participation in
today’s economy and that, for a girl as for a boy, education can only
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be serious where there is expectation that it will be used in society.
We believe that American educators are capable of devising means
of imparting such expectations to girl students. Moreover, we
consider the decline in the proportion of women receiving higher
and professional education to be evidence of discrimination. This
discrimination may take the form of quotas against the admission
of women to colleges and professional schools; lack of encouragement
by parents, counsellors and educators; denial of loans or fellow-
ships; or the traditional or arbitrary procedures in graduate and
professional training geared in terms of men, which inadvertently
discriminate against women. We believe that the same serious
att;x;tion must be given to high school dropouts who are girls as
to boys.

Other educational accomplishments NOW has contributed toward
include:

¢ breakdown of sex-role stereotyping in curricula and textbooks

* employment of increased numbers of women in professional and
administrative ranks

® elimination of salary differences and retirement benefits based on
sex

¢ implementation of more equitable admissions policies

e development of increased programs of women's studies in high
schools, colleges and universities

® execution of a cap and gown protest march in front of the Depart-
ment of Labor in support of affirmative action

National task forces of special interest to educators include:

—compliance

—compliance: higher education
—education

—women and health
—legislation

—state legislation

—women and sports

In addition, NOW, through its Legal Defense and Educational Fund,
has established a Project on Equal Education Rights (PEER) which
monitors the enforcement of all federal laws banning sex discrimination
in education. Established under a Ford Foundation grant, this project
focuses on Title IX enforcement, particularly in elementary and sec-
ondary schonls (87).

Efforts specifically affecting physical education and athletics include:
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® writtex comments on the Title IX Regulations including the phys-
ical education and athletic sections

* testimony on the Title IX Regulations before the Subcommittee on
Post-secondary Education. (The entire proceedings of these hear-
ings have been published and should be available through your
congressional representative or senator.)

® meetings with representatives of HEW on the Regulations and
Enforcement Procedure Proposal

¢ Continuous monitoring of proposed amendme..ts to Title IX and
the preparation of written testimony and oral testimony when
permitted -

® suggestio.., t" ©  ..te education departments be made accountable
for Title IX entorcement and for collecting the anrual self-evalu-
ation forms of local schoel districts.

State and local chapters have also supported discrimination com-
plaints of women coaches, charged school boards with sex discrim-
ination in athletics, defended the rights of girls to play on boys teams,
formed sports clubs for young girls and boys, and succeeded in getting
more money and publicity for girls’ sports.

NOW'’s publications include two newsletters, Do It Now and Peer
Perspective. National dues are $10 per year, renewable every January 1.
A special membership of $§ may be elected by those with limited
resources. Dues include an annual subscription to Do It Now and
should be mailed to the National Organization of Women, 5 South
Wabash, Suite 1615, Chicago, IL 60603. PEER Perspective can be re-
ceived free of charge by writing to PEER, 1029 Vermont Avenue, N.W.,
Washington, DC 20005. Inquiries as to the NOW chapter nearest to
you should be directed to the Chicago office.

Women's Equity Action League

Founded in 1968, WEAL is a nationwide women's rights organiza-
tion dedicated to women’s equal participation in society with all the
rights and responsibilities of full citizenship. WEAL, which has di-
visions in many states and individual members in all states, works pri-
marily in the areas of education, legislation and litigation. The edu-
cation committee works to make sure that males and females get an
equal education, and the legislative committee lobbies for non-discrim-
ination in all laws including credit, pension reform, working conditions,
education, health, taxes and social security.

In 1970, WEAL discovered that Executive Order 11246, which had
previously been enforced in situations primarily involving blue-collar
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construction workers, applied to colleges and universities. On January
31 of that year this small, unknown group filed its first complaint of
sex discrimination against the academic community with an “industry-
wide charge” of a pattern of sex discrimination. Within the first three
years following this filing, more than 360 class-action complaints were
filed by WEAL and other women’s groups against individual higher
education institutions. Their charges were so well documented that
none was refuted by subsequent HEW investigators,

WEAL also has filed many charges against elementary and secondary
schools. This national campaign to eliminate sex discrimination in edu-
cational institutions has resulted in affirmative action programs, salary
raises and back pay awards.

WEAL also helped draft the Women's Educational Equity Act,
worked to end sex discrimination in want ads, and filed charges of sex
discrimination against medical schools. This latter action was a factor
in the passage of legislation prohibiting sex bias in admissions or training
programs at schools receiving federal funds.

As part of its regular program, WEAL continues to:

e Work for ratification of the Equal Rights Amendment

® Conduct surveys on the status of women in local and state govern-
ment

e Cosponsor seminars, conferences and training sessions on issues
of interest to women

¢ Provide a speakers bureau

e Conduct surveys and prepare studies in such areas as credit, em-
ployment, social security, sports, administration and fellowship
opportunities.

® Prepare source materials to aid local groups

® Work for the rights of housewives (home managers).

In carrying out its legislative goals, WEAL.:

® Monitors legislation of interest to women and publishes the Wash-
ington Report which summarizes the progress of all legislation af-
fecting women

® Meets with and lobbies government officials

® Testifies before Congressional and state legislative committees
on :roblems of discrimination in education, employment, credit,
estate and family rights

® Monitors and prods government agencies to enforce sex discrim-
ination laws.
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In the area of litigation WEAL has, in addition to filing against ed-
ucational institutions, brought charges against financial institutions for
discrimination in credit. National, state and local chzpters also advise
and assist individuals in filing complaints and/or bringing suit.

In education, WEAL has been concerned not only with employment
opportunities and admission policies but also with efforts to eradicate
sex-role stereotyping in literature, in testing and counseling materials,
and in the manner in which students are treated. Equal access to all ed-
ucational programs and activities has also been a focus.

Much of the efforts aimed at ending sex discrimination in program
opportunities has centered around physical education and athletics.
Studies comparing athletic programs for males and females have been
completed in a number of school systems and institutions, and charges
of discrimination have been filed in several states.

At its national convention in 1973, WEAL adopted a resolution urging
HEW to take steps to provide equality in physical education and ath-
letic programs. In keeping with that resolution, WEAL has undertaken
a number of efforts on behalf of Title IX, including:

® written comments to HEW

® telegrams and letters to the White House

* lobbying efforts against proposed amendments that would have
adversely affected physical education and athletics

® testimony before Congressional groups holding hearings on such
amendments and on the Regulations proposed by HEW.

WEAL also presented testimony before Congress in support of the
bill designed to require Little League to admit girls. Additionally, this
organization has recently established a National Clearinghouse on Sex
Discrimination in Sports, as a part of its Legal and Education Defense
Fund, to collect information about sex discrimination in athletics and
physical education programs in elementary and secondary schools, col-
leges and universities and community funded programs. Information
should be sent to WEAL, 821 National Press Building, Washington,
DC 20045.

WEAL actions taken at the state and local levels include:

® challenging league and conference rules that discriminate against
females

® monitoring institutions’ compliance with Title IX, including ath-
letic budgeting, number and kinds of sports for females, and allo-
cation of physical education facilities and equipment
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® working to upgrade recreational opportunities for females, minor-
ities and the handicapped

e filing charges of sex discrimination in the provision of physical educa-
tion and athletic opportunities for students

¢ filing complaints on behalf of women coaches.

The following publications and kits are among these available from
WEAL at the address listed above. Checks should be made payable
to WEAL Educational and Legal Defense Fund. The first price listed is
for WEAL members, the second for non-members.

Women Graduates in Higher Education ($1-$1.50). A statistical .
study of the B.S., M.A. and Ph.D. recipients for 1969-1972

Women and Fellowships ($1-$1.50). An examination of the awarding
of fellowships and grants.

Higher Education Kit ($2-$2.50). Information on federal laws and
regulations and on the filing of complaints. Revised 1975.

K-12 Education Kit ($2-$2.50). Information on sexism, federal laws
and discrimination in education.

Sports Kit ($1.50-%2). Information on Title IX and other federal
laws and on the filing of complaints. Revised 1975.

Title IX (kits in production).

Regular membership is $15 per year. A $7.50 membership is also
available for students, retired persons and others with limited resources.
In addition to a regular newsletter and the Washington Report, mem-
bership provides many opportunities to work actively to end sex dis-
crimination by participating in study or action committees.

National Women's Political Caucus

Founded in july 1971, the NWPC operates as a multi-partisan or-
ganization with caucuses in all 50 states and the District of Columbia.
Operating independently and in coalition with other groups, this or-
ganization devotes a great deal of time to a wide range of issues facing
women, including maternity benefits, child care, part-time and flexible
employment opportunities, minimum wage amounts and coverage,
pension and social security reform, credit laws and educational op-
portunities. Its primary function, however, is involving women in the
political process of the country both as officeholders and informed
citizens capable of exerting influence on those who aspire to or do hold
office. Efforts directed toward this goal include:
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* encouraging women to actively seek offices from the local to the
national level

° ursingwomtobumdelesatu:oﬂteirpany‘smﬁomlcmvmﬁon

* nominating women for Supreme Court and lower court vacancies

Specific help afforded includes:

Oidmtifyimvuherableseat:andﬁndingviab!emdidates
Omvidinslesaladviceandcampaignphmunginfnmﬁm
¢ providing speakers
* advising on media coverage
® asisting with fund raising
¢ monitoring the election process

The Caucus also monitors Presidential candidates and publicizes
their views on issues affecting women. State and local caucuses func-
&mhdmmmnmwi:hmrdtocandidamnekh\slocalmd
state offices.

Havinsnitsnumberonepﬁoﬁtyﬂ\emﬁﬁcaﬁonohhewwghts
Anmdnm,me&mhaaﬁngspedaleifominthwsmsthat
haveno&yetratiﬁed.kealiﬁnsﬂmmwaytochmgehwsistochmge
lawmakers, the Caucus, in concert with other groups, is working to
mseatthedie—hardoppommsoftheERA.TheCaucusalsoprepares
testimony on legislative matters and frequently is asked to make recom-
mendations to White House councils,

Membership dues, which are §15 annually and include the newsletter
and special bulletins, should be mailed to NWPC, 1921 Pennsylvania
Avenue, N.W., Washington, DC 20006.

Commissions on the Status of Women

Unlike the groups mentioned above, these commissions are generally
appointed rather than operate as open membership groups, although
some local commissions may practice an open membership policy.

The commissions had their genesis in the President’s Commission
on the Status of Women appointed by President Kennedy in 1961, The
ﬁmmcommmmWappoimdmm&,mdbyI%?. all states
plus the Virgin Islands, Puerto Rico and the District of Columbia
had established such groups. Many local commissions have also been
established,

Initially, most of the state commissions were created by executive
mdumdmﬂmémdmedtou&wmeﬂComiuiom. In-

creasingly they have moved to legislative establishment and budgeting
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which affords them the advantage of greater continuity and added re-
sources, but frequently leads to less freedom in defining their own
program and procedures (5). State commissions are appointed by the
govemororkgidamwhikcamnﬁuimofhcalgmupsmusuaﬂy
appointed by mayors or county boards.

In the early days of the commissions, the work was carried out by
the appointed members. This was found to be an inadequate approach
and growing numbers of these commissions are receiving funding to
employ professional staff members.

Through various standing and ad hoc committees, the commissions
undertake both long- and short-range projects designed to assess and
improve the status of women. Areas of interest include, but are not
limited to, employment, education, credit, sexism, prison reform, re-
tirement plans, child care, guidance and counseling and family and
probate laws, Efforts are made to assess and meet the needs of females
of all ages, educational backgrounds, races, nationalities and economic
status and employment pursuits.

In addition, most commissions maintain a roster of qualified women
whom they can recommend when vacancies occur in appointive po-
sitions. Qualified women are also encouraged to run for public office.

As was true of the other organizations, the commissions are working
for ratification of the ERA and generally monitoring legislation af-
fecting women. In addition to their planned programs and priorities,
commissions attempt to deal with the problems faced by individual
women. Local commissions can be especially helpful in this role.

Since commissions do carry the weight of the appointing agency,
they have a unique opportunity to influence public opinion and de-
cision makers (5).

An Interstate Association of Commissions on the Status of Women
was founded in 1970, and an annual conference was first held in 1971.
Actions of this group are in no way binding on state commissions. For
information about the nearest commission(s), write to this group, now
known as the National Association of Commissions for Women, at
926 J. Street, Room 1003, Sacramento, CA 95814.

American Civil Liberties Union

The ACLU, founded in 1920, has 275,000 members of whom 100,000,
or 37 percent, are women. It is organized into 50 state affiliates and
some 350 local chapters, with offices in most medium and large cities.
Approximately 5,000 attorneys volunieer their services to ACLU.

The stated purpose of ACLU is “to protect the rights of freedom of
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inquiry and expression, privacy, due process of law and equality be-
fore the law guaranteed to all Americans by the constitution ™
ThhmpappembdmtheSumCmmmfrqmdyﬁun
:nyothempnceptfordu&mmoﬂmﬁm.mﬂhuhﬂpmd
Mdmh&bwmm.m&mnm

spring of 1972, the ACLU established as a priority program a Women's
Rights Project to eradicate, through litigation and public education,
dmhwsandpoliduwhichdhaimimbemﬁmbaﬁso&m. It focuses
primarily on issues related to employment, government benefits, edu-
cation, insurance, maternity rights and athletics.

Sincciufmmding,thel’miecthasbeminvnlvcdinmm&ﬂu
major Supreme Court cases on women's rights and maintains a legal
dmkadmudhm&rdmdimm&mmwﬁdxtheACLU is
litigating. Virtually every ACLU affiliate has established a Woman's
Rights Committee or liaison person who works with the national Pro-
ject staff and cooperating attorneys in their own states to develop pro-
grams tr. fight sex discrimination. Anyone interested in working on the
Womea's Rights Committee will be provided contact names by the
national offices (see addresses below).
. The ACLU won a case in the Idaho Supreme Court that held that

women are entitled to equal protection of the laws. Two cases that
reached the Supreme Court involved a challenge to discrimination
against women in jury service and a challenge to sex discrimination in
social security benefits. The latter case was won through a decision al-
lowing widowers as well as widows to be entitled to benefits (23).

In the area of education, the national office and/or affiliates have:

¢ Pressed universities to withdraw from participation in Rhodes
scholarship programs in hopes of pressuring the British parliament
to change the terms of the will to include women.*

¢ warked to influence legislation to increase the rights of teachers in
regard to dismissal practices and other employment procedures

® indicated an interest in pursuing student rights

® issued comments on the Title IX Regulations

* Editor's Note: In 1975 the British government pressed legislation for the equality of
women, and in December 1976, 13 American women were the first recipients of their
sex to be awarded Rhodes scholarships.
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In addition, the Project has prepared a packet which can be used by
nonlawyers in fighting sex discrimination in athletics and physical edu-
cation. Affiliates have been active in litigating sex discrimination suits
in athletics and physical education. Some suits have involved students’
rights while others have involved the rights of teachers and/or coaches.

Publications by the ACLU include:

The Rights of Women, Susan C. Ross. A handbook on the legal
rights of women and remedies women can use to enforce those
rights, $1.25.

Legal Docket. A cumulative, descriptive listing of ACLU affiliate and
national office litigation in the area of sex discrimination. Updated
on a quarterly basis.

Employment Discrimination, Kathleen Peratis. A handbook for Title
VIl and other employment litigation, from the filing of a charge
to the framing of remedies, $2.

“Equal Pay Act Guide.” A lay person’s guide on how to file and
process a charge under the Equal Pay Act.

“Private Right of Action for Retaliation Under the Equal Pay Act.”
A legal memorandum. ,

Social Security: Briefs on various issues of racial, sex discrimination
in Social Security laws, including brief before the Supreme Court
in Weinberger v. Wiesenfeld.

Sex Discrimination in Athletics and Physical Education. A compre-
hensive packet of materials containing legal and organizing advice
on fighting illegal sex discrimination. $1.50.

Contributions will be accepted where no charge is indicated.

Basic membership in ACLU is $15 with a $5 limited income option.
This includes a subscription to the national newsletter, Civil Liberties,
and to local affiliate newsletters. ACLU membership automatically
makes one a part of both the national organization and the state af-
filiate and local chapters, where they exist. Dues should be sent to
ACLU, 22 East 40th Street, New York, NY 10016. The Women's Rights
Project is at the same address.

GROUPS REPRESENTING EDUCATORS

Space does not permit a discussion of all the groups representing
educators. The following member organizations are offered as examples.

American Association of University Professors
For more than 60 years this organization has concerned itself with

140

11,



matters related to academic freedom and to issues pertaining to faculty
rights and status. AAUP has more than 70,000 members and chapters
on many two- and four-year college and university campuses.

The work of AAUP is accomplished both nationally and locally
through major committees. One of the most recently established of
these is Comumittee W on the Status of Women in the Academic Pro-
fession whose activities have included the following areas:

leaves of absence for child-bearing, rearing and family emergencies

tenure and affirmative action

equal pay

salary surveys and the development of a kit to assist faculties and

administrators in undertaking salary studies

sex-based differentials in fringe benefits

graduate education

Representatives from Committee W compiled and gave testimony on
the Title IX Regulations, and presented an especially strong case against
the continued discrimination against women in retirement benefits.
This excellent testimony is contained in the proceedings of these hear-
ings (21). A number of comments were also made about the weak-
nesses of the athletic sections. The national Committee W encourages
the establishment of Committee W's at the conference and chapter level
and they provide personnel to chapter and conference meetings upon
request,

In 1974, at the 60th annual meeting, the members called upon the
Secretary of HEW and other government officials to enforce vigorously
the laws and policies of non-discrimination and affirmative action and
to adhere to the spirit as well as the letter of the requirement. They
also adopted a resolution urging the issuance of Title IX regulations
that would assure equal access to all programs in higher education, in-
cluding athletics, without regard to sex (71).

In 1975, Committee Z on the Economic Status of the Profession re-
ceived a grant to gather and publish data on sex differentials in com-
pensation, Areas of future endeavor include:

® collective bargaining issues of special concern to women
® formulation of an employment roster of qualified women
® issues involved in part-time appointments

Membership dues vary according to salary with a range of $12-$36.
Graduate student memberships are $5. The AAUP Bulletin and na-
tional and state newsletters are included in the membership.
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American Federation of Teachers

The AFT, a member union in the AFL-CIO, has approximately half
a million members, nearly 65 percent of whom are women who teach
in public schools and in colleges and universities. It has established a
Women's Rights Division which functions to protect the employment
rights of women, inform people of these rights and assist locals in set-
ting up similar Women's Rights Committees.

Some of the provisions that contracts seek to incorporate are:

® equal pay for equal work

e equitable practices in hiring, promotions, extracurricular assign-
ments and athletics

e elimination of sexist stereotyping while emphasizing the capacities
of each student as an individual

e equitable health and medical insurance benefits

e treatment of pregnancy as any other temporary disability

e child-rearing leaves for either parent

Some of the resolutions adopted at AFT annual conventions include:

e ratification of the ERA

® increased leadership roles for women in the union

e support of parental rights

» eradication of sexism in teaching materials

e development of curricular materials for children on the equality
of women

e support for continuing education and counseling programs for
women

® elimination of single sex vocational schools

e support for affirmative action programs

The AFT prepared written comments in support of Title IX and of
stronger provisions in several areas of the Regulations including the
athletic section. It has also suggested that locals examine their contract
provisions to see wheher they require that athletic coaches, male and
female, receive comparable salaries based on their responsibilities and
experience.

Publications include several pamphlets and monographs on women’s
rights and one major publication, Women in Education: Changing
Sexist Practices in the Classroom, revised, 1975.

National Education Association
This organization, originated in 1857, is reported by Encyclopedia
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Britannica to be the largest professional organization in the world, having
passed the one million member mark in 1967. This organization has gone
on public record as being opposed to all forms of discrimination, Its
goal for 1971-72 was listed as human and civil rights for all educators
and children. :

Actions taken specific to sex discrimination include resolutions, pub-
lications, multimedia presentations, litigation and statements and
testimony in support of Title IX and strong enforcement regulations.

In 1971, this group adopted a resolution calling for non-discrim-
ination in employment practices at all levels, including administrative
and non-discrimination in access to elective, appointive and staff po-
sitions. NEA has also suggested that state and local affiliates should be
systematically evaluated for non-discrimination. _

The DuShane Emergency Fund has been established to defend teachers’
rights by ensuring constitutional protection, academic freedom and
freedom from discrimination. For example, the Fund has been used to
plan legal strategies, file “friend of the court” briefs and to pay at-
torney’s fees and/or afford extending interest-free loans if the educator's
case has legal merit and meets other established criteria,

Suits have been filed on behalf of women educators for “equal pro-
tection of the laws” in situations involving maternity leave, tenure and
seniority rights, retirement, promotion and salary benefits,

This group has urged HEW to develop a nationwide data bank on
the number of women and minority persons available for college teaching
positions. NEA is also one of the groups that has filed charges against
HEW for failure to enforce civil rights legislation. The NEA joumnal,
Education Today, regularly carries articles on Title IX, affirmative
action and sex bias in textbooks.

Publications available from NEA include:

Combating Discrimination in the Schools, Legal Remedies and Guide-
lines. Order #385-11604.

ERA, The Equal Rights Amendment and You. $6, 0680-1-OE. (Tape)

Nonsexist Education for Survival. $2.25, #385-11612.

Sex Role Stereotyping in the Schools. Paper $2.50, #0578-3-OF.

Today's Changing Roles: An Approach to Nonsexist Teaching. $3,
#1346-8-OF,

What is Affirmative Action? Combating Discrimination in Employ-
ment. §385-11602,

Multimedia programs are also available on sex role stereotyping.
The publications are available from NEA Order Department, The
Academic Building, Saw Mill Road, West Haven, CT 06516.
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Membership dues, which include, Today's Education, are Active
$30, Associate $15, Para-professional $15, Student $3.50, and Retired
$s.

American Alliance for Health, Physical Education, and Recreation

Founded in 1887, this organization of 40,000 members offers strong
support to those pursuing equal opportunity in education. In 1972,
President Barbara Forker established a Committee to Study Discrim-
ination Against Women and Girls, with the specific objectives of inves-
tigating:

e discrimination in salary, promotions and tenure

* administrative opportunities for the female

¢ coaching qualifications and opportunities

In the spring of 1973, the Task Force on Equal Opportunities for
Women and Girls was appointed as a subcommittee to study the prev-
alence of sex discrimination patterns in educational materials and coun-
seling and guidance materials at all levels. An extension of time was
granted to these groups by AAHPER's 1973 president, Willis Baughman.

In 1974, President Katherine Ley broadened the focus of equal op-
portunity concerns by appointing a Task Force on Equal Opportunity
and Human Rights. This group has continued through President LeRoy
Walker's term of office, with Marjorie Blaufarb acting as staff liaison.

This group has developed a human rights and affirmative action
document with statements on employment opportunities and hiring
procedures; salaries, working conditions, fringe benefits, promotions
and tenure; program offerings for all grade levels and the handicapped;
and guidance and counseling and provisions for the support of intra-
mural and athletic programs for all students. It has also called on the
Research Council for help in identifying and performing research re-
lated to problems of discrimination and other areas of particular con-
cern to women and minorities.

Information related to equal opportunity is frequently published in
AAHPER's Journal of Physical Education and Recreation. Update,
AAHPER's newsletter, has a regular feature entitled “Update on Leg-
islation Washington Report” and frequently carries other articles re-
lated to opportunities for women. Marjorie Blaufarb, director of public
affairs, AAHPER, has written a pamphlet, Complying with Title IX of
the Education Amendments of 1972 in Physical Education and High
School Sports Programs.

The leadership of AAHPER has given support to Title IX through
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written comments and testimony and has strongly supported women's
rights in the governance of athletics.

As sub-units of AAHPER, The National Association for Girls and
Women in Sport (NAGWS) and the Association for Intercollegiate
Athletics for Women (AIAW) have become effective forces for equal
opportunities for girls and women in their specific areas, in education
generally, and in society at large. Their efforts include improving the
abilities of women through conferences, workshops and clinics; inform-
ing the members through newsletters and other mailings; preparing
written comments and presenting Congressional testimony on leg-
islation affecting women; joining with other groups in lobbying efforts
on behalf of women; and generally pressing for programs that allow
for the development of girls and women's abilities.

NATIONAL COALITION FOR WOMEN AND GIRLS IN
EDUCATION

The organizations that comprise the National Coalition for Women
and Girls in Education (listed in Appendix H) have chosen Washington
area representatives to meet and work together in monitoring leg-
islation and other issues of concern to women, Many also serve as in-
formation gathering agencies whose publications are invaluable to the
quest for equal opportunity. While all have publications which are cir-
culated to their membership, The Project on the Status of Women of
the Association of American Colleges should be especially recognized
for its widespread distribution of excellent materials,

Most of these groups also presented testimony and/or prepared ex-
tensive written statements in support of Title IX and strong regulations.
Discrimination in physical education and athletics was frequently em-
phasized in these statements.

The National Commission on International Women's Year

The Nationa! Commission on International Women's Year has been
funded by Congress to set up state and/or regional conferences for
women with a culminating National Women’s Conference to be held.
This national conference is slated for November 1977, and conferences
in each state precede it.

Originally formed in 1975, the National Commission spent almost 12
months investigating the “barriers to the full participation of women in
the Nation's life.” The recommendations cover all facets of life and
were submitted to President Ford. Specific recommendations relative to
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the areas of physical education and sport are reproduced below (pp.
162-166, 168-172). The complete 382-page report, titled ... To Form
a More Perfect Union ...” Justice for American Women, is available
from the Office of Pubkic Information, IWY Commission, Room 1004,

Department of State Building, Washington, DC 20520.

STUDY ON ATHLETICS AND PHYSICAL EDUCATION BY U.5. COMMISSION
ON CIVIL RIGHTS"

The IWY Commission ~ecommends that the U.S. Commission on
Cimmuthphmdmdyd”Snmnh
Physica! Education and Athletics” without delay, using this study to
evaluate the effectiveness of title IX (Education Amendments of
1972) in eliminating sex discrimination in physical education and
athietics ge:. rally in educational institutions.

Background

Sex discrimination in athletics and physical education programs has
certainly been the most publicized and controversial issue surrounding
implementation of title IX of the Education Amendments of 1972;
which prohibits sex discrimination in federally assisted education pro-
grams.

The «ommissioners of the U.S. Commission on Civil Rights have
approved a study of “Sex Discrimination in Physical Education and
Athletics” for inclusion in the budget for FY 1977. This $183,000
study is planned to begin in November 1976 and to be completed by
February 1678. It would investigate such areas as:

® The funding and staffing of programs, and the provision of the
number and type of programs provided for girls and women;

* The impact of discriminatory treatment on the development of
temale children;

® The manner in which the athletic system itself contributes heavily
to the socialization of girls and boys and the imposition of limiting
sex role stereotypes, as well as the impact of limiting physical
abilities on the employment future of women; and

® The Federal role in assuring nondiscrimination in physical education
and athletics under title IX of the Education Amendments of 1972.

¢7 Recommendation approved by Enforcement of the Laws Committee Jan. 8. 1976 by
WY Commission Jan. 16, 1976.




HEARINGS ON THE PRESIDENTS COMMISSION ON OLYMPIC SPORTSSS

The IWY Commission on the Observance of International Women's
Ywmm&dh?mﬂm'scmmmympk
Spominlhhurlnmindndclhempicofwom'spntidpcﬁunmd
leadership.

Background

The mandate of the President's Commission on Olympic Sports
clearly includes a study of the role of participants in the governance
of their own sport. Data indicate that women are discriminated against

as participants and leaders in sport competition representing the United
States,

PARTICIPANTS IN WORLD UNIVERSITY GAMES ~MOSCOW 1973

No. of No. of No. of events
coun- coun-
Sport Men  tries Women tries Men  Women
Basketbail 325 9 186 16
Wrestling 197
Witer Polo 131
Volleyball 262 23 174 15
Gymnastics 89 28 43 12 6 4
Track and Field 446 55 182 31 21 13
Swimming 156 29 80 16 13 9
Diving 24 14 17 10
Tennis 51 25 36 21
Fencing 211 20 52 15 6 2

WOMEN IN LEADERSHIP POSITIONS —MOSCOW 1073

Percent
Men  Women
Coaches women's basketball 85 15
Coaches women's volleyball 70 30

Chef de mission, 72 countries 100

*¥ Recommendation approved by Enforcement of the Laws Committee Jan. 8, 1976 by
WY Commission Jan. 16. 1976.

147




EXPANDING THE ROLE OF WOMEN IN THE GOVERNANCE OF SPORT*

The IWY Comniission will contact national sport governing bodies,
federations, associations, and commitiees to request that they (1)
compile data on the frequency and levels of female leadership in
their organizations; (2) develop affirmative action programs to bring
women representatives into all levels of their sports governance
structures; and (3) send copies of the data and affirmative action
programs to the IWY Secretariat.

Background

As with most power structures, women are largely underrepresented
in the policymaking bodies of sports organizations. For instance:

At a 1973 meeting of the General Assembly of International
Federations (GAIF), there was one woman representative among the
official delegates.

At a 1975 executive committee meeting of the U.S. Olympic
Committee there were 2 women as official representatives among
about 35 officials.

At the 1975 General Assembly of the International Federation for
University Sport there was 1 woman delegate among represen-
tatives from 44 countries.

A group of sportswomen, acting as consultants for the U.S. Center
for International Women's Year, agreed this kind of exclusion is
characteristic of the sport onganization system.

The above recommendation, calling for affirmative action, would
be sent io the following groups:

National Archery Association of the United States
Amateur Athletic Association of the United States
Amateur Athletic Union of the United States
National Collegiate Athletic Association

National Federation of State High School Athletic Associations
National Association of Intercollegiate Athletics
National Junior College Athletic Association
American Badminton Association

American Association of College Basketball Coaches
Little League Baseball

U.S. Baseball Federation

# Recommendation approved by Enforcement of the Laws Committee Jan. 9, 1976: by
IWY Commission by mail ballot Feb. 1976
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National Association of Basketball Coaches of the United States
Basketball Federation of the United States of America
Intemational Association of Approved Basketball Officials
Amateur Bicycle League of America

American Canoe Association

Amateur Fencers League of America

U.S. Figure Skating Association

U.S. Gymnastics Federation

U.S. Team Handball Association

American Alliance for Health, Physical Education and Recreation
Amateur Hockey Association of the United States

Field Hockey Association of America

U.S. Judo Federation

American Motorcycle Association

National Association of Amateur Oarsmen

U.S. Olympic Committee

U.S. Parachute Association

National Association of the Partners of the Alliance

U.S. Modern Pentathlon and Biathlon Association
National Rifle Association of America

U.S. International Skating Association

U.S. Ski Association

U.S. Soccer Football Federation

Amateur Softball Association of America

Sports Ambassadors

Interservice Sports Committee

People-to-People Sports Committee

U.S. Collegiate Sports Council

U.S. Lawn Tennis Association

U.S. Table Tennis Association

U.S. Track and Field Federation

U.S. Track Coaches Association

U.S. Volleyball Association

U.S. Wrestling Federation

Amateur Basketball Association of the United States of America
American Horse Shows Association, Inc.

American Swimming Coaches Association
U.S. Yacht Racing Union
American Bowling Congress
149 -
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PROCLAMATIONS TO ENCOURAGE WOMEN IN SPORTS™
The IWY Commission recommends that:

1. A proclamation be issued for all Federal, State, and local
recreation-oriented agencies and the President's Council on Physical
thcumdSpoﬂ.cﬂhngiorpmgrmemph&dsmﬁhﬁnnmrt

opportunities for women.

2. The President issue a proclamation declaring an “Equality for
Women in Sport” day during the Bicentennial Year. The sports day
would honor past U.S. sports heroines and encourage schools, col-
leges, and other public agencies to advance present and future op-

portunities for women in sport, especially through compliance with
title IX of the Education Amendments of 1972.

Background

Sports participation is an important aspect of the quality of life for
citizens. However, participation in sports has always been emphasized
more for men than for women, both in the popular press and through
more institutionalized support of sports for men and boys.

Prominent men'’s collegiate athletic associations such as the National
Collegiate Athletic Association and the National Football Coaches
Associations have never supported title IX prohibiting sex discrim-
ination in education and have maintained that implementation at the
collegiate level would destroy college football.

Data from research in 1969 and 1973 show the following disparities in
expenditures for men's and for women’s collegiate athletic programs.

MEN'S ATHLETIC BUDGETS--1969°

Class A (major tootball institutions) Average revenues $1,397,000
Average expenses 1,322,000

Profit 75.000

Class B icollege division Average revenues 185,000
institutions? Average expenses 247,000
Loss ~&5,000

Class € Average revenues 37,000
Average expenses 196,000

Loss — 65,000

Class D (major basketball with no Average revenues §9,000
tootbalh Average expenses 196.000
Loss —127.000

PRecommendation approved by Entorcement of the Laws Committee Jan. 9. 1976: by
IWY Commission lan. 16, 1976
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MEN'S ATHLETIC BUDGETS—19%69° cont. . .

Clasa E (no foothall) Average revenues 22,000
Average expenses 54,000
Loms —-32,000

" “Mihael Raibom, Financial Analyss of Inierailogiose Athletis. National
Collegiate Athletic Association. 1970,

WOMEN'S ATHLETIC BUDGETS--1973*

Institutions over 20,000 students $12,038
10,000 to 15,000 students 9,420
5,000 to 9,999 students 9.493
3,000 10 4,999 students 9,412
Under 3,000 students 3,

A'M_arilyn Vincent, Joumal of Hmlfh.‘ Fk&ﬁcél.fducaﬁén, F-Ee-crmt-x‘on, Mar.
1973,

REVISING THE PUBLICATION OF THE PRESIDENT'S COUNCIL ON PHYSICAL
FITNESS AND SPORTS,

SUGGESTIONS FOR SCHOOL PROGRAMS: YOUTH PHYSICAL FITNESS,
SEPTEMBER 19737

The IWY Commission requests the President’s Council on Physical
Fitness and Sports to revise its 1973 publication in the following man-
ner;

I.Eﬁm:ummrydﬁ&m\cuhmdud:betwmboyﬂ
and girls appearing on pages 12, 13, 14, 31 (girls’ push-ups), and 48.

Z.Eliminaea:iupuhsdhahhumtintul;mﬁmdﬁ,
which link weight training for women to motherhood only; page 62,
whmuntymuhktumﬁﬂedfornhuthmughhmvduﬁnhw
pmﬂ,whn:on!y&hc“foothﬁmch”klh«duapubﬁcrdaﬁm
asset; page 88, wbcngirkmlelnmbh:dmmﬂmmphm:u
dance, gymnastics, ard other “form events.”

Background

The committee, in making the above recommendations, takes into
account three relevant facts:

® Research indicates that boys' and girls’ physical performance is
comparable prior to puberty.

7 Recommendation approved by Enforcement of Laws Committee Jan. 9. 1976 by
IWY Commission Jan. 16, 1976.
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e The effects of socialization appear to detrimentally affect female
physical abilities at all ages.

e Publications of the Federal Government should lead the way in
encouraging excellence in all areas of performance from its citizens.

TITLE IX OF THE EDUCATION AMENDMENTS OF 19727
The IWY Commission recommends that:

1. The Secretary of the Department of Health, Education, and
Weltare (HEW) direct the Director of the Office for Civil Rights to ef-
fectively enforce title IX, including the withholding or terminating of
Faderal funds.

2. The Secretary of HEW instruct HEW's Office for Civil Rights
to establish immediately a full compilation of all title IX rulings to date
and to continue to maintain this compilation in the future, indicating
that this compilation will be available to both HEW staff and the in-
terested pul lic.

3. The President and the executive branch oppose any amendments
which would weaken the protections against sex discrimination in
education guaranteed by title IX.

Background

At this time neither HEW civil rights staff nor the public has access
to a compilation of rulings on, or interpretations of, title IX (which
prohibits sex discrimination in federally assisted education programs).
A major obstacle to meaningful compliance with title IX has been the
lack of consistent, sound interpretations of the law and relevant regu-
lations. Additionally, there has been a great deal of variation from re-
gion to region concerning the “proper” interpretation of title IX.

Because HEW staff do not have access to this information, they are
unable to answer some important substantive questions on title IX,
leaving schools, colleges, and the victims of sex discrimination without
guidance on how to interpret the law or protect their rights.

Several legislative amendments have been introduced in Congress to
weaken title IX. HEW did not oppose the “Tower Amendment” (con-
cerning intercollegiate athletics) and the President indicated in July
21, 1975 letters to the chairs of the House and Senate Committees
which jurisdiction over title IX that he would "welcome Congressional
hearings on [the O'Hara bill, which would exempt certain intercol-
legiate athletic activities from title IX].”

"2Recommendation approved by Enforcement of the Laws Committee Jan. 9. 1976

by IWY Commission Jan. 16, 1976,
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Until July 1975, when HEW's final regulation for title IX took effect,
enforcement was minimal, as many complainants were told their cases
would not be investigated until the regulation was final (including
some whose cases were in an unambiguous, noncontroversial area and
which could not possibly be affected by the final stages of the reg-
ulation process).

Since the regulation took effect, although hard information on the
status of title IX cases is unavailable from HEW, there have been many
indications that HEW does not intend to move forcefully against sex
discrimination illegal under title IX:

® According to HEW's enforcement plan for elementary and secon-
dary school systems this year, title IX ranks eighth in priority
among 12 kinds of enforcement action.

® The civil rights office has scheduled only six comprehensive, sys-
tem wide reviews under title IX this year—é out of 16,000 school
districts.

® According to the 1976 plan, HEW intends to investigate only a
fraction of the title IX complaints it expects to receive this year.
For example, while the Atlanta office expects to receive 120 com-
plaints this year, it plans to investigate only 33. The New York office
has set aside time to look into only 3 of this year's projected 52
complaints.

® One HEW regional civil rights unit, the Da!las office, has notified
title IX complainants that it cannot handle their complaints at this
time claiming that a court order requires the office to put all its re-
sources into resolving race discrimination cases. Several organ-
izations have asked for an injunction to force HEW to resume act-
ing on title IX complaints.

® Although HEW argues it cannot adequately enforce the law be-
cause of “lack of resources,” the civil rights office turned back
over 10 percent of its budget to the Treasury unspent last year. The
Administration requested no new positions for enforcement in el-
ementary and secondary education for the current fiscal year.

® HEW is currently being sued for nonenforcement of title 1X as well
as several other laws barring sex discrimination in education.

® HEW is currently exploring the possibility of turning over some of
its enforcement responsibilities, including the investigation of com-
plaints, to the States.

® In June 1975 HEW proposed new civil rights procedural rules
which would relieve the Department of its cusrent obligation to
act on complaints filed under title IX and other civil rights laws.
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Despite strong pressure to rescind this proposal, HEW Secretary
Mathews has refused to indicate that a revision will include the
obligation to investigate all complaints.

HEW OFFICE FOR CIVIL RIGHTS RESOURCES AND ENFORCEMENT”

The IWY Commission recommends that:

1. The Office for Civil Rights, Department of Health, Education,
and Welfare (HEW) immediately formally withdraw the “Consolidated
Procedural Rules for Administration and Enforcement of Certain Civil
Rights Laws and Authorities”;

2. The Office of Management and Budget (OMB) immediately re-
view the enforcement resources and priosities of the HEW Office of
Civil Rights, and support increased appropriations if necessary to es-
tablish and maintain an effective enforcement effort under title IX of
the Higher Education Amendments of 1972;

3. The Office of Civil Rights, HEW, develop and implement a
complaint-processing system that would include action on current
complaints at the same time the backlogged complaints are processed,
in order to handle effectively all matters of discrimination without pit-
ting one group against another.

Background™

The controversy over the HEW Office of Civil Rights enforcement of
Executive Order 11246, as amended, (i.e., the contract compliance pro-
gram) surrounds the substantive program as well as the programmatic
procedures, As Congressman O'Hara stated in the hearings on the civil
rights obligations of institutions of postsecondary education, “They
may disagree on what HEW should have been doing, but they all
agree that it hasn't been doing it.  The backlog in complaints is due
to inadequate staffing and the Adams v. Weinberger decision in Dallas
{see below, under Priorities).

TIRecommendation approved by Enforcement of the Laws Committee Dec. 4, 1975;
by IWY Commission Dec. S, 1975

MSome of the material in this background section was excerpted from a study pre-
pared by Norma Rattel, “The Entorcement of Federal Laws and Regulations Prohibiting
Sex Discrimination in Education,” under contract with the IWY Commission.

THearings before the Special Subcommittee on Education and Labor, U.S. House of
Representatives, Sept. 1974, p. 322,
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" In October 1972, HEW/OCR issued “Higher Education Guidelines"”
which related the requirements of Executive Order 11246, as amended
{contract compliance program), and the Office of Federal Contract
Compliance’s Revised Order No. 4 to colleges and universities having
Federal contracts. However, according to the former Director of the
Higher Education Division, HEW/OCR, the guidelines were .ot spe-
cific enough for institutions to know what was expected of them, and
they did not provide specific guidance to HEW/OCR's regional staff
for evaluating institutions’ affirmative action plans (AAPs). “A Format
for Development of an Affirmative Action Plan by Institutions of
Higher Education” was issued on August 1975 to facilitate compliance
with Executive Order 11246 and to clarify the obligations of colleges
and universities to maintain acceptable AAPs. '
Complaint Processing. The Higher Education Division of HEW's Of-
fice for Civil Rights enforces Executive Order 11246 for between 863
and 1,300 institutions; estimates vary. As of December 31, 1973, the
HEW/OCR Higher Education Division inventory showed a total of 296
Executive order complaints (individual and class) that were considered
active. The status of these complaints is described on the chart below:

Investigations

Ac-
Total  knowl-  Com-  Letters of
no edged  pleted  findings* Other®*
Individual complaints 11e 4 30 23 59
~lass complaints 180 128 10 23 19

“The letter of finding is sent to an institution after an investigation, and details
what is needed to bring the institution into comphance.

““Other- Referred for enforcement, investigation scheduled, negotiation. or
no designation

Of the individual complaints 35 percent had been only acknowl-
edged, 45 percent had been investigated, but a letter of finding has
been issued in only 20 percent of the complaints filed. Of the class
complaints, 71 percent had only been acknowledged, 18 percent had
been investigated, and letters of finding were issued in 13 percent of tne
complaints filed. In calendar year 1974 HEW/OCR received 197 Ex-
ecutive order complaints and resolved 33. '

AMENDING PROPOSED REGULATIONS IMPLEMENTING TITLE IX OF THE
EDUCATION AMENDMENTS OF 1972

The TWY Commission recommends that the President consider the

“R;tizfr.;eﬁwndatxun adopted by IWY Commussion May le, 1975,
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following recommendations for changes in the regulations to imple-
mant tithe IX of the Education Amendments of 1972:

1. ABowing complainants the option of using internal grievance pro-
cudures, if an institution has them, or filing complaints directly with the
Department of Health, Education, and Welfare (HEW). The complainan
would, of course, have the option of both filing with HEW and using the
internal grievance procedure.

2. Developing a new provision which would require the reciplent of
Faderal amistance to condnct and publish selfevaluation to assess ity
status in regard to existent sex discrimination. This evaluation should
cover admission practices, financial ald, educational program access,
curriculum, and athletics, as well as employment.

3. Establishing a uniform pension policy under the existing Federal
legislation sow covering employment. The Equal Employment Oppor
tunity Commission (EEOC) guidelines, which require equal perindic
benefits, would appear to be more equitable, and the title IX regulations
should reflect this approach.

4. Deleting the references to contact sports and replacement of the
athletic sections with the language of tise June proposed draft.

ENFORCEMENT OF TITLES Vi1 AND VIli OF THE PUBLIC HEALTH SERVICE
ACT COF 1971V

The IWY Commission recommends that the Secretary of the De-
partmant of Health, Education, and Welfare (HEW) take immediate
» | steps to publicize widely the provisions of the Public Health Service
Act prohibiting sex discrimination in admission to Federally funded
heaith training programs and to develop an effective enforcement
program, including prompt handling of complaints and compliance
reviews,

MODEL COMPLIANCE REVIEWS IN EDUCATIONAL INSTITUTIONS™

The IWY Commission recommends that the Department of Health,
Education, and Welfare (HEW), Office of Civil Rights, should conduct
model contract compliance reviews of various types® of educational
inatitutions: school districts on both the elementary and secondary
level, doctoral-granting institutions, comprehensive colleges and’ uni-

®Recommendation approved by Enforcement of the Laws Committee Jan. 9, 1976;
by IWY Commission Jan. 18, 1976, -

MRecommendation approved by Enforcement of the Laws Committee Sept. 16, 1975,
by IWY Commission by letter, announced Dex. §, 1975,

M ALl except elementary and secondary level school districts are classifications for

i A

higher education used by the Camegie Commission on Higher Education.
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versities, 2-year colleges and universities, professional schools and
other specialized institutions, and Kberal arts colleges. Any deficiencies
uncovered during the review should receive appropriate enforcement
and the results should be widely publicized.

U.S. OFFICE OF EDUCATION TASK FORCE REPORT, A LOOK AT WOMEN
IN EDUCATION®

The IWY Commission recommends that:

1. The Secistary of the Department of Health, Education, and
Wellsre (HEW) immediately authorize a followup report to analyze
the progress that has been made to date on the recommendations
hdudodlnALmkntWammmEducarionmdtoidenufyHEW
phmfwlmpkmﬂngthonmommmdaﬂomwhkhhumya
been fully implemented.

2, The Assistant Secretary for Education at HEW take immediate
mptoimphmmtb«emmmdaﬁowwhkhhunotyﬂb«n
implemented,

CIVIL RIGHTS SURVEY OF ELEMENTARY AND SECONDARY SCHOOLSY
The IWY Commission recommends that:

1. The Department of Health, Education, and Welfare (HEW) con-
tinue “ts Elementary and Secondary School Civil Rights Survey to be
completed annually by all schools.

2. The survey form be revised to contain additional questions con-
ceming sex discrimination, in order to determine institutional com-
pliance with title IX (Education Amendments of 1972), and to collect
nlldnabybothnxmdnuorethﬂdtyhordutodemmlmpat-
terns of discrimination against minority females.

3. The HEW Office for Civil Rights collect all survey forms for
analysis and make this information available to interested parties.

TITLE IV FUNDS OF THE 1964 CIVIL RIGHTS ACT TO END SEX SECRE—
GATION®™

The IWY Commission recommends that the Secretary of the De-
pastment of Health, Education, and Welfare (HEW) instruct the Com-

®Recommendation approved by Enforcement of the Laws Committee Jan. 9, 1976; by
IWY Commission fan, 16, 1976.

# Recommendation approved by Enforcement of the Laws Committee Jan. 9, 1976; by
IWY Commission by mail ballot Feb. 1976,

MRecommendation approved by Enforcement of the Laws Committee Jan. 8, 1976;
by IWY Commission Jan. 16, 1974,
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missioner of Education to use funds available under title 1V of the
1964 Civil Rights Act to end sex segregation by:

1. Revising the point system for awarding funds under this act,
so that projects or training aimed at eliminating sex segregation are
not at a disadvantage;

2, Seeking adequate appropriations so that projects aimed at elim-
inating sex segregation can be funded at an appropriate level with-
out reducing the funds available to end segregation based on the
other grounds covered by the law; and

3. Establishing a title IX information center to provide information,
materials, and technical assistance to General Assistance Centers,
training institutes, and State agenwy training programs funded through
title 1V.

CREDIT™
The IWY Commission 1 xommends that:

1. Each government enforcement agency promptly promulgate and
publish rules and regulations to secure compllance with the Equal
Credit Opportunity Act (ECOA)—particularly such agencies as the
National Credit Union Administration, the Civil Aeronautics Board,
the Interstate Commerce Commission, the Packers and Stockyards
Administration, the Securities and Exchange Commission, and the
Farm Credit Administration.

2. Each enforcement agency promptly revise all compliance forms,
handbooks, and other materlals used by compliance staff to reflect the
requirements of the ECOA and its implementing reculations.

3. An Equal Credit Opportunity Compliance Unit be established
in each enforcing agency to direct agency compliance efforts and to
process ECOA complaints filed with the agency. Uniform standards
and requirements for enforcing ECOA should be promulgated and
utilized by the regional offices.

4. The Equal Credit Opportunity Unit of each agency establish
procedures to monitor all complaint investigations and compliance re-
views conducted by regional offices. The finding and remedial actions
taken by regional or central offices should be described in semiannual
reports issued by the Equal Credit Opportunity Unit of each agency.
These reports should be avajlable for public inspection and should be
noted in the Federal Register quartetly.

§. Whenever an investigation or compliance review conducted by
any enforcing agency indicates reasonable cause to believe that a

e i e

IWY Commussion fan. 1o, 1976,

158

16.;




violation of a sex discrimination prohibition of any Federal statute or
exacutive order has occurred, the ECOA enforcing agency immediately
notify the agency charged with enforcing that law or executive order.
Tohd&m&huchnpdhﬂnrmﬁm.thﬁ()‘\m
agencies shall promptly enter into Memorandums of Understanding
with other Federal agencies and these memoranduns shall be pab-
Hahed in the Federal Register.

6. Each Equal Credit Opportunity Compliance Unit receive ade-
quate funding and staff to carry out its functions. It shall conduct
training sesalons for compliance personne! and examiners.

OTHER SUPPORT GROUPS

To do a general listing of support groups is to invite the displeasure
of those inadvertently omitted; however, it is felt that the following ad-
ditional groups who offered testimony or prepared written statements
in support of Title IX and the proposed Regulations should be noted:

American Federation of State, County and Municipal Employees
Association of Women in Mathematics

Michigan Coalition of Labor Union Women

Modern Language Association of America -

National Association of Student Personnel Administrators
United Auto Workers Women's Department, Detroit, Michigan

As the preceding pages have shown, there is much support available
to those who find it necessary to do battle against discrimination. Waging
such a battle is the right of individuals who feel that they, their col-
leagues and/or their students are not being provided equal opportunities.
However, ending discrimination is more than the right of the deprived,
it is the responsibility of all citizens. Only when people are judged on
their individual capabilities will this country live up to its pledge which
ends “with liberty and justice for all.”

Many groups will give support, but they too need support. Most
exist on the dues and volunteer time of their members. The more peo-
ple who become involved, the less the demands on everyone. Are you
doing your part? Steps taken now could leave footprints on the sands
of time,
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A. List of Abbreviations

AAC—Association of American Colleges

AAHPER—American Alliance for Health, Physical Education and Rec-
reation

AAUP-—~American Association of University Professors

ACE—American Council on Education

ACLU—American Civil Liberties Union

AFT—American Federation of Teachers

AIAW—Association for Intercollegiate Athletics for Women

BPW—National Federation of Business and Professional Women's
Clubs, Inc.

EEOC —Equal Employment Opportunity Commission

FAPECW —Florida Association of Physical Education for College
Women

FCIAW—Florida Commission on Intercollegiate Athletics for Women

HEW —Department of Health, Education and Welfare

NAGWS-—National Association for Girls and Women in Sport

NAIA—National Association of Intercollegiate Athletics

NCAA ~National Collegiate Athletic Association

NEA —National Education Association

NJCAA—National Junior College Athletic Association

NOW —National Organization for Women

OCR—Office for Civil Rights

OFCC—Oftice of Federal Contract Compliance

PEER—Project on Equal Education Rights

SAPECW—Southern Association of Physical Education for College
Women

WEAL—Women's Equity Action League
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B. Federal Laws
Federal Laws' and Regulations

in Educational

June

This chrt updates the one originally prepared in Octoder, 1872 by the Project on

Exscative Ondar 112488
as amanded by 11375

Title Vi of the Civil Rights Act
of 1064

an amanded dy the Equat Em-
mm(!nmunmmm

Eiostive dale Octobar 13, 1988 March 24, 1972 (July 1983 for
NONPIOFEERICNN Workers). {in-
stitutions with 15-24 empioyess
ware covered as of March 24,
1973

Which institutions are covered? Al inatitutions with tederal con- Afl institutions with 18 or more
tracts of over $10,000.° suployees.

Wil ls prehidited?? Discrimination (n smpioymaent Discrimination in emplioymant
{inclading hiring, upgrading, (inciuding hiring, upgrading,
sHariea, fringe benefile, training, | salaries, fringe benelits, training,
and other conditions of amploy and other conditions of amploy-
mant) on the basie of race, color, | meni) on the basis of race, color,
neligion, nathonal origin, or sex. raiigion, national origin, or sex.
Covers ail smployess. ) Covers all empioyess.

Exsmptions from coverage None. Reiigious institutions are ex-
empt with respact (o the sm-
ployment of individuala of a
particutar  reigion of  reigious
Oaer {including those Himited to
ON S8X) 10 POCTonTy woik for
that instilution. (Such institu.
Hons are NOt sxemp! from tha
prohibition of discrimination
based on sex, color, and national
origin.)
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and Regulations
Conceming Sex Discrimination

2
and sducation of
1977 Association of Amencan Collsges
mmmmmmmmmmmatmwm.
Equel Pay Act of 1983 Title (X of the Education Amend- Tithe VH (Baction 7904) & Tie VI
& amanded dy the Education menis of 1972 (Saction 345 of ihe Pubiic Nealth
Amendments of 1972 &8 amend.! Dy the Bayh Amend- | Barvice Act
mant of 1974 (P.L 93-568, sial. 88 amandad by tha Comprehien-
1882} and the Education Amend- sive Health Manpower Act & the
mants cf 1978 Nures Training Amendmants Act
of 1971
July 1, 1972 (June, 1984, for non- July 1, 1972 (Admissions pro- Novembir 18, 1971. The Public
professional workers), visiona sffactive July 1, 1973). Heaith Service Act reguiation
The Title iX reguistion went into WEnt into etfect o August §,
eifect on July 21, 1978 '* 1978,
Al institutions. All institutions receiving federal All institutions nceiving oF

Discoimination in sslaries {inciud-
g HmMos! all fringe bene-

fila) on the Dasis of sex. Covers
all ampioyees.

maoniss Dy way of a grant, loan,
oF contract {other than a contract
of 3

QPEvAle an aducation program
which receive or benelit from
facera! financial sssistance ane
Al80 coverad,

b

banetiting from a grant, toan
Guarantes, or intevest subsidy to
heaith personna! training pro-
Qrams or receiving a contract
under Titie Vil or VIil of the
Pubiic Maalth Service Act.??

Discrimination n?unu studants
and mﬁcm‘ on the basis of
sex.

— 4

————

Raligious ingtitutions are ex-
ampt il application of the anti-
discrimination provisions is not
conaistent with the religious
tenats of such organizations.
Military schools are sxempt if
thINF DMy purpose is to train
individuais for the military ser-
vicee of the U.S. or the mer-
chant marine,

Discrimination in admissions’’
in promibitad only in vocational
institutions (incluging vocational
high schools), graduste and pro-
fessional institutions, snd public
undergraduate coaducational
instiutions.

Aditional axamptions were.
MO MACTET after Titie iX's pas-
sage '}

4

Sex discrimination in admission
of ltudmtl‘t‘nd AQBINH sOMe
SNTOYSeS.

Nona.
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Whe enlerses the pravisions ¥

Equu!mmmeﬁpmww

Byalmwmtonn.oﬁ
tainable from EEOC.

Yes.

Whe san meke 8 compisint?!

mmm«mti

on behaif of aggrieved em- On Dehalt of aggreveds em-
ployee(s) or applicant(s). Or. ployea(s) or applicant(s). Or:
may aiso fie class mmmﬂhm
or pattern complaints without of pattern complaints without
identifying individuals. idantification of individuals.
Members of {he commission
may alao file chargea,
Tima lemii fov filing compisints’ | 180 days. OFCCP or HEW may 180 days.
axtend the time if “good caute™
s shown,
Can invesiigations be made Yes. Government can conduct NO. Government can conduct ind
witheut complainis? paciodic reviews without & re- vastigations only if charges have

poriad Wolation, ae wel! as in bean filed,

NEBPONER 1O compiaints. Pre-

Swand reviews ang mandatory

for contracts over $1,000,000.
Can 1o sndire lnstiiulion be 1o | Yeu. HEW may investigate part Yee. EEOC may lwvastigate pant
vewed? or all of an institution, or ali of a0 sstablishment.
Reserd hzeping roquirsments INBLItLLON MUSt keep A pre Institution must keep and pre-
and goverament p000ss ¢ 00 SIVE SONCITI NOCOIIS reievEant | SINVE SPECITS NICONSS PNewan!
e 10 the detenmination of wiihar | to the detennination of whathe!

violations have occumad.
Goveinment s empowernd to re
viaw ail relavant recorde.
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d

Wage and Nowr Divlgion of the Facersl departments and HEW'e Office for Civit Rights
Admin- agencies which sxtand financisl | concdicts the reviews and i
fateation of the Department of 8id 10 aducational prograins mxd | vestigations.
Acliviiian. NEW's Otfice for
Cinil Rights s primary ev-
powers 10 conduct
the reviews and ivestigations **
By Setier, talaphone call, or in By iettar to Secratary of HEW or By leiter to Sscretary of HEW o
POrecn 0 the nearest Wage and OCR. OCR.
Hour Divigion office.
Yea. Yeu. Yes,
Individuaia and/or organizations individuals andior organizations | Individuals andVor orginizations
on dahaif of agprieved em- On Dehal! of agorieved party. on bahalf of aggrievad narty.
may Organizations may alao fie class Organizations may aiso 1.'e class
2led file class or pattern com- OF patiarmn compisints without or patiern complaints withou:
M-&mm identitying individuals. Kntitying individuals,

No official Hemit, Dt recovery of

180 days. HEW may extand the

180 days, HEW may sxtend tha

Dack wages is limited by statite | time if “go0d cause” is shown. | time if “good cause” is shown,

Of Nenitations 10 two years for a

nonwilitul wiolation axi thves

YOOrs fov & wiliful viokation.

Yeou. Goverminant can conduct Yea. Governmwentt can conduct Yos. Government can conduct

Peniaiic raviaws without & re- Paniodic reviews wilhout 2 re- PIIOAR reviews without a re

POrted violation, as wail as in RO vitiation, as weil as in poviad vioiation, as wel! as in

TOEOONES 10 complaints. ERONEE 10 Complaints, RIPONSE 10 COMMIAINTS.

Yeou. Usually the Wage and Mour Yos. HEW may investigate those Yoo HEW may investigats those

Division reviews the entire ee- parts of an institution which re parts of an inatitution which re-

tablishment. Caive diredt feceral aasistance Caive direct faderal assistance
(e wall a8 other parts of the in- under Title Vil snd Vil (as weli
stitution whether o not they 88 other parts of the inatitution
feceiva cirect facderal ssals- reigled 10 the program, wi.ather
fance). If the institution receives o 0ot they receive assistance
W inklitutional aid, the en- under theee tities).
Lo NStitelion may De reviewed.

etitution must Keep and pre- INSTRWON Mmust kaep and pre- INStituLion must keep and pre-

Ve Speciilad records reievant BOVE SPECITiad records refevant | enve SPecified reconts relevant

o determination of whether |  to the determinuiion of whether 0 the SetenVNaaion of whether

wolations have ocouved. Gov- vidiatione have occumed. Gaw viclalions have oocumed. Gov-

anment i emPOwensd 10 review | amment ie smpowensd 10 review NOTRALE (8 SMPOWeNS 10 review

& Aavans$ reconds. . 8l relgwant records. 0 ol rolavant records. - - -




inlarcomeni pawer and sane- if voluntaey compliance fails, if attempta st conciliation fall,

sene OFCEP or OCR may institute EEQC o the U.S. Attomey
administrative proceedings 1o Ganersl may file suit"’ Ag-
suSPend of feevsinale tedera INCNVIGURIS Milly SI80 W
contracts, and 1o bar fuluce itials suits. Court may anjoin
BWarca, OF it inay neler the com- {rom snQaging in
plaing (o tive Departmens of uniawiul Dehavior, onder ap-
Justice with a rscomimandation progriste affinmative action,
for cowst action. Court may en- orcer reinslatemant of am-
join inatitution from unlawlyl ployses, and award Dack Pay.
behiavior; angd order salady faisee,
back pay and oiher relied. OCR
My 880 Geiay NaW Swads
whiie voluntvy con
pliance” Whether individual has
the 7ight o sue institution is not
cloar.

Car back pay bs awarded? Yeou. For up to two yeara fora Yes. For up 10 twd ysars prior
nonwiliful wiciation and three to filing charges with EEOC.
yoans for a widilidl violation.

Afirmative sction reQuirsmanta. |  Writtao alfinmative action piana Aflirmative action is not re

{There aie nO restrictions {ineluding numenical QOals and quired uniess charpes have

AgNe! action wiich is non- timetables) are required of sl bean filed, in which casa it may

praferantial.) contractors with contracts of be includad in concitiation

$50.000 or mors and 50 or move agresment or de oired Dy the
smployees * coun.

Covarage of labor organizasions Any agreemant tha institution Labor organizations are s dject
may have with & taby organiza- to tha aame requiremaentt .nd
tion cannot be in conflict with BANCLIONS A9 SMPIOyeTR.
nondiscrimination or affirmative
action vovisions of the Execu-
tive Onder.

Are griovence procedures re- Griavance procadunes are not GIVANCE pYOCISUTes ane NOt M-

Quired? raquired, nor is OFCCP of NEW quired, nor is EEOC required 1o
raquined 10 give waight to fingd. Glve waight 1o tindings under
Ings undler such procadures. such procaduras.

fs harsssment prolibied? institutions are prohibited from institutions are prohibited from
discharging or discriminating discharging or discriminating
AQaINs! any eMNOYe OF &p- AGNSE any employes o ap-
plicant for employment bacause | plicant for amployment Decause
halahe has Made & compaaint, he'aha has made & complaint,
aanisiad with an investigation, sasisied with an investigation,
or instiutad proceedings. OF iNgtituted proceadings.

Netilication ef compiaints Notification of complainis has E£0C notities Institutions of

Deen eiTaiic iny the past. NEW
nOtifiea (nstilutions prior 1o in-
vestigation. individusls and in
stitutions are supposad to be
notified if casas ave relertedt to
EEOC.

complaints within 10 daye.
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{f voluntary compliance isie'?
Sacretary of Labor may file sult.
AQprieved individuale may

may snjoln respondent from en
080ing in uniawful behavior, end
ovder salary raises, Dack pay,
and interest.

Yeu. Fov up 10 two years for a
nonwHiful violation and thres
yaave for 8 wiliful viotation.

—— i m— —

il voluntary compiiance fails,
OCR may institute administrs-
tive proceedings to suspend or
terminate federal monies, mxt to
bar future awards, of it may

ratar the complaint to the De-
partment of Justice with a
acommandation for court ac-
tion. Court may enjoin the in-
stitution from uniawlul activities
s order squitable raliaf. OCR
may als0 delay naw awarda
while sasking voluntary com-
pllance®® Whether individual
haa the right to sus institution is
not clear,

it voluntary comphiance fails,
OCR may inatitute administra-
Lve procesdings to suspend or
terminate federal monies. and to
bav future awards, or it may

reler the compiaint 1o the De-
partment of Justice with a
recommaendation for coun ac-
tion. Court may anjoin the in-
stitution from unlawlisd activities
&nd order aquitabla retial. QCR
may also delay new awards
while ugu«\q voluntary com-
pliance.” Whether individual
Nas tha right (o sue institution s
not clear,

Probadly. to the sxtent that em-
picyees are Covered.

Probabdly, {0 the extent that em-
ployess are covered.

AHirmative action, othar than
SAlaTy INCTaases 8 Dack pay,
i8 NOt required

Labor orgsnizations ame pro-
hditad trom causing or attempt.
g t0 cause an empioyer {o dis-
Criminate on te Das!s Of sax.
Compiainis may be made and
suits trought agains! thase
OISANZALIONS.

Affirmative sction is not re
Quired but may be undestaken by
an nstitution (o overcome the
sftacts of conditions which re-
suited in limited participation by
parsons of a particular sex. OCR
may requive remadial actions if
discrimination is found.

Affirmative action ta not re
quirad bul may ds undertaken by
an institution 1o overcome the
affects of conditions which re-
suited in {imited participation by
parsons of a particulsr sex. OCR
may require remadial actions if
dacrimination te found

Any agresmant the institution
may have with a labor organize-
tion cannot be in confiict with
the nondiscrimination provisions
of tha lagistation.

Any agreement the institution
may have with a lador organiza-
tion cannot ba in confiict with
the nondiscrimination provisions
of {ha legisiation.

Qriavance procedures are not
reQuired, nor 18 the Wage and
Mouwr Division required 10 give
welght to lindings under such
procedures.

Grisvance piocedures aie re
Quire! for students and em-
ployess, but thers are no spe-
cific standards for such pro-
¢cadures, nor i3 OCR required {0
Qive waight to findings under
Wch procadiunes. Individuals are
70t required {o use the pro-
cadutes and may fils dirsctly
with NEW.

Grisvance procedurss e fe-
Qquired for students (and

coverad empioyees), but there
are nO specific standands fo:
such proceduras, nor is OCR e
Quirad to give waight to findings
untee such procadures. individ
ulis are not required to use the
proceduras and may file directly
with HEW.

Institutions are prohidited from
Sischarging or Siecriminating
AQNNS BNy SMDIOY DECAUSS
ha'she has made & complaint,
asssisted with an investigation,
or inatituted proceadings.

nstiiutions aca prohidited from
discharging or discriminating
AGRINSt any participant of po-
tential participant bacause hav
she has macie a complsint, as-
siated with an investigation, or
institutad procasdings.

institutions are prolvibited from
discharging or discriminating
against any participant or po-
tantial participant because hev
ahe has made & complaint, as-
sistad with an investigation, o

instituted proceedings.

Compiaint procacure | vary
informal. Empioyer undes review
may or may nol know that a vio-
lation has been reporied.

Procedura AR Tuliy determined
OCR notifies institutions prior to
nvestigation??
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¥artigation.
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Cenlisontigiity of nomes Incividusl COMPSINERl's NaMe &8 | Incividual COMPIRARAT'S A0S i
usually given to the inatitution, Svui0ec wihen an invesligation
e i mada. Charpes are sot made
uaually kept costicantial by publc by EEOC, nor can any of
but can be re ite elfons duning the
vanied Dy the inatitution. Policy | procsss ba made public by
CONCEaMING Sis- COMMIBEION O {5 amployess.
clobuwe of and 1f court action DeCOMes neces-
COMPIaINS hae nOt Door jsauad. | sary, the Kiantity Of the partios
The apgrieved party and re- Hwoived Decomes a malier of
spondent are not bound by the PULNG record, The aggrieved
condidentiality reQuirsment. parly and (eapondant are not
bound Dy the contidantiaiity
For lurther inlarmation snd Office tor Civil Rights Equal Emplayment Opportunity
relovent decumants caniact: Depavtmant of NEW Commission
Washington, D.C. 20201 2601 € Stroet, NW
or Washington, D.C. 20508
Ottice of Federal Contract Com- o
plance Progiame Ragional EEOC Office
Employmaent BIandards Agmin:
istration
Department of
Washingion, D.C. 20210
or
Regional HEW or DOL Office

Ralovant documents
Exccutive Order 11248, “Sex Discrimination Quideiinss™; Federa! Register, June 9, 19T0;
“Revisad Order No. 4—Aflirmative Action Programa’; Fedeval Regiater, December 4, 197%;
plus amendments in Fed. Reg., January 31, 1073.chnry 1, 1973; Februaty 14, 1974,Apru
12, 1974; July 12, 1974; “HEW Highar Ecucation Guidelinas—Executive Order 11248; Octo-
ber 1, 1972; “Revisad Order No. 14—Contractor Evaiuation Procedures”; Federa! Registw,
Fabiuary 14, 1874; plus amendiments in Fed. Reg., Aprl 12, 1974; July 12, 1874, March zu,
mwaxmmmmmwmwmmmma
OCR"; Dacembar, 1974; “Equal Empioyment Opportunity”; Fecera! Reglater, January 18, 1977,

the Civil Service Comminsion; Fedens! Regiater, January 21, Wwr7

Equal Pay Act of 1883, "Equal Pay for Equal Work—interpretative Bulletin 800"; August 31,
1974; “Extension of ihe Equal Pay Act of 1983—Fact Shest''; Septamber 1, 1072

Bvved frowm CENSCHAG SECHVE aiveies Or avajects mmmdnmnmu“
CRMEHON, OF MIVE 13 CINFCUHUM RBINCING On (e SUNICT O ICHMRRNOR, BQNIREE ARy SO DEVSOR.

The amendment was Initialy aioad Ml privale coniraots Detween Amb NEHONS and inativtions wich

[ ]
2. Unieas Othansise SPaCitiod, “inatitution” wciudes pubic and private cOlagEs and univevsities, els-
MENIY A SECONSATY SCHOOIS A3 DRIECHODIS.
£ A BOAS TN SINIONLY OF TN SYSIOM (8 pavmitied under all legisiation, provided the system is not N
crimiaalory on the basis of sex or any other profidited ground,

168

173

Lad



individual complainant's name, Individual complainant's name individual complainant’s name
a8 wali a8 (hat of the empioyer may be revarlad during inveaiige | may be revaalad during (nvestigs-
(8nd WO, if volwd), ta kapt tion, if court action becomes Hion. it count action becomes
in atrict conticence'? if count nacessary, the identity of the NECSssary, the isentity of the
ACIHON DECOMSs NECSENTY, the partiss involved becomes a PRtion invoived Dacomes &
daniity of the partiss involved maiter of pubiic acond. The matier o pudiic record. The
Hacomes a maliev of pudiic BZQNSVET Party &N the respon- aggrisvad party and the respon-
record. The aggrieved party and dant are not bound by any con- dent are not bound by any con-
TRpONAent are Ot Dound Dy the | tidentiality requirsment. fidentialily requirsmant.
conlidentiality requiremaent.
Wage and Hour Divisson Oftice for Civil Righta Offica tor Civil Rights
Empioyment Standardas Admin- Department of HEW Department of NEW
istration Washingion, 01.C. 20201 Washington, D.C. 20201
Departmant of Labor o or
Washington, D.C. 20210 Regional HEW Office Regional NEW Office

or
Fisld, Area, or Regiona! Wage
and Hour Office

Title Vil of the Civil Rights Act of 1984 “Guidelines on Discrimination SBecause of Sex":
Federal Register, Aprit 5, 1972, “Guidelines on Employee Selection Procedures”; Federal
Regiater, August 1, 1970; reprinted in Fed. Rag., November 23, 1978

Title IX of the Education Amencdmaents of 1872, “Final Title IX Ragulation”; Feceral Ragister,
June 4, 1975; “Mamo from Office for Civil Rights—Elimination of Sex Discrimination in

“Athlstic Programs™; September 1975; “Assurance Form for Complying with Title IX—MNEW

Form GGA"; March, 1977

mmmmmsﬂ&vmmcmunmmmmm"sm
Ragulations for Tities Vil and VIII"; Federal Register, July 7, 1975; “Assurance Form for
Compliance with Public Meaith Service Act Titles Vii and Viil—NEW Form 580"; March, 1972

4 Mnmmmmmmnqumﬂmmmmmmmmn
mmxm«mmnmwwmnmmwmmmmmuprohuuaby
logisiation.

& This time tmit refavs to the time batwaen an aliegad discriminatory aCt and when & complaint is made. n
DENaral, howsver, Ide time limit is interprated libevally whan a continuing practice of discrimination is be-
I CHAleNQEY, rather than & single, isoiated discrminciory act.

[ § MmmummtotMMMMorhwmm,

Exsoviive Order 11246 as amandad by 11375

1. The delinition of “oontract” s very Droad and e intevpeatad to cover virtuaily alf government contracts
mmmmmumwwmmmhmmwummum
a8 "“contracts” covered by Ihe Executive Onder.

[ 3 mmmummmmmmmmmwmwum
Mhdwtmmhmmmmgmymmmuuduwmm
appiies (0 focal aduCation aINCIes oniy.

5. As of Janumy 19, 1973, sl coveied educational instilutions, Doth pubic Bnd private, wers fequired (o
have nrirtnen atflomalive action plane.
mwunmm.detmnmunmmwmmm

. i ceviain states that hawe falr smployment laws with prohibitions similar to thoas of Title VILEEOC
mmmww«ummmnumtetm:mwyfwlommnmmonmm
mmmmmmmmmsmwmmm. About 85 percent of defernad
Casss redom (0 EEOC tor processing stier dalerra).)
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11. EEOC fuee suit in cases Inwolving private inatitutions, and the Altornay Ganaral liles suit (0 CaBes in-
volving PubIKC inatitutiona,

Equal Pay Aci of 1063 s amendad by the Education Amandwents of 1872

11 Over 95 paccant Gf ali EQual Pay Act investigations ahe resoivad through voluntary Compliance.
13 Uniess court BCHON I8 NMECASANY, 1S NEMES O tHN PAITISS NI N0t DB revaliext. The identity of a com-
PINIAANT OF 8 PEVRON furniahing NIOIMAaLoN s NO! revalled without thal parson's knowiadgoe and consent.

THis X of he Education Amentmenis of 1972 2 amandad by P.L. 53-58), 43 Siat. 1562 and the Education
Amondmenis of 1578

(Minority females are &80 rofectad from GacAmMinalion on the Dalis of their race, cokw oF national
ongin uwnaew Title VI of the Civit Rights Act o! 1984, which covwars Danasliciaries 0f, and Participants in, fed-
orally aasisied programs.)

14 Siemeniacy sChools wale raquinid (O be in compliance with the physical aduCation and athistic pro
waiong of the reguiation by July 21, 1978. The adjusiment paviod {or physical sducation and athiatic pro-
grams operated by secondary and post-secondary institutions snds on July 21, 1978 KEW has staled that
the adjustment periad s no! & walting peviod and that institutions shoukd move into compliance a8 guickly
a8 possidie. (Note: the period applies oy 10 phiysical sgducation and athistic programs ]

15 The sax giscrimination provisions of Title IX are patiemad afisr Titie Vi of the Civil Rigits Act of
1964, wiich fordids discrimination on tha Dasis of race, color, A1 NAtioNa! anigin in all (edevally assisisd
programs. By specific sxamption, tha prohibitions of Tithe Vi do not cover employment practicas (sxcept
where the primary objective of the faderal aid 8 to provide employment). Howevar, there is no similer
axamption for employment in Titie IX and the Title IX raguiation covers employmaent. in Romec Communily
Schoois v United States Deparimaent of Health, Education st Weitsre [Civil Action 8-71438, U.S. District
Court, E.0. Mich., (Apnii 7, 197N} tha District Cowrt opinion rajected HEW's poaition that Titie IX covers
smoioyess. Contrary 10 sriier reports, the District Cowrt's Tinad ordwy, issued On May 18, 1877, was limited
{0 oniy ong section of the Titie IX regulation dealing with pragnancy: Section 8857 was decianed invalkl.

The orgler sffects only the Easterm District of Michigan. The government has ingicated that it will appeal
the order, and HEW has directed ita regional offices to continue (0 enforca that secticn of the Title IX reg-
ulation throughout the rest of the country, pending final disposition of the question, Tha District Court's
order doss N0 alfect othaer sactions of the Title 1X regulaticn concavning smpioyment, nor does it atfect
PIOVISIONS of other laws of reguiations cowaring employment.

14 Titie IX states that: “No parson in the United States shall, on the Dasis of sax, be exciuded from pa-
ticipation in, be denied the Denafits of, or De sulljectad (o discAMINALION UNGEr ANy 8JUCAIION Program oF
activity recsiving fedeval financial assistance.”

17. Tha foilowing are exempiad from the sdmissions provision:

¢ Private uncdergraduale institutions.

* Slameniary and secontacy $ChoOls QIher than vocational schools

* Singiasax puiic UNNNDFIRARI® mBtituniong (i single-sex pubiic undergraduate Institutions decide to

admit both saxes, they have untii June 23, 1979 to admit lemaie and maie students on a nondiscrim-

inatory busis, provided thelr transition plans ane approved by the Commissioner of Education.)

Note §. These examplions Xy 10 adssizgions only Such institutions are stiil subject to alf other anti-
diserimination peovisions of Title IX.

Nots 2. Single-sax profsssional, grasuals, and vocational schools at ali ievels have untii June 23, 19 (o
l:?:m nondiscriminatony admissions, provided their transition plans are spproved Dy the Commissionsr
of Education.

8. The membersAip practices of the 101lowing oVganizations ane exempt:

* YMCA. YWCA, Gii Scouts, Boy Scouts, and Camp Fire Girls.

v SOCHE! Sovoviies and Fratemities which are saempt {rom taxation under Sectk n 50% () of the ntemal

Revenua Code of 1984, and whose active members consist primarily of students n sttendance st highe

afucation institutions

s Voluntery Youth Service Ovgenizations which ane exempt from taxation under Section 501{a) of the In-

tornal Revenwe Code of 1954, and whose mambdership has traditionaily been limited 10 One sax ant

prncipally to parsons lese than 19 years of age.

Father-son and motherSaughier activities are exemipt bul if such activitiss are provided for students of
ONe Sax, "Opportuniliss for NeaEOnably comparabie activities shall ba provided for students of the other




mwmmmmaamm«mnmm
Mumaundmammaudmmmwm&mmmm
muwhmumhnwmmmuhmmmm

M“W&mﬂhhuhﬂ&mmlmﬁpﬂudmmmwm
-amammmmmtmmmmmmmumm
crimination.

n, mmmummmtmummmmmmmmmmmmnm
Mhhnmyhﬂuhmmhmnwuwm.mmmumm&
UCHON agencies OMly.
nu.m«-mmm-.mmmmmnn@.mm 1978), NEW
mmmo’.mmwmumw.mmmuﬂynm
mwm.mwmmmmmmtmmutmmummm
mmmmmmumm’mmmmm«
tanminad.

mnammunmmmm-mnmmmm
Power Axt & the Nuree Training Amsndmente Act of 1571

b - § m«m.m.mmmmm«n.mm pharmacy, podiatry, public
mm.mmmnm.mmngmmfuwmmmnmmmm.mmg-
ASBLIOn, IaaUNd June 1, mnwmmmnsw.mmwmmmmm
mvu«vmnmnmmmwnumm.
HMWM"Wﬂmmmmw-mmmem
mmmmmmmmww»mmum:hthmm;mmmsnmom-
foyment of svery right, priviege ad opPOMUNNty SECUN by admIssion to the program; and nondisorim-
mmmmuwmmmmmmmmmmwummmmum
¥ the program.”

-8 mmnramtmsmmm:smmmmmwum
mmmmwmumtfmﬂnammmw@mmmm
Caton agencies only.

THE PROJECT ON THE STATUS AND EDUCATION OF WOMEN of the Asscciation of
American Colleges provides a clearinghouse of information concaming women in sducation,
and works with institutions, govemment agencies and other associations and programs at-
facting women in highar education. The project is funded by Camegile Comoration of New
York. Publication of these materials doas not necessasily conatitute endorsement by AAC or
Camegie Comoration of Naw York. This publication may be reproduced in whols or pant
without parmission, provided credit is given to the Project on the Status ano Education of
Women, Association of American Colleges, 1818 R Strest, NW, Washingtion, DC 20009.

Bernice Sandier Director

Margarst C. Dunkie Associate Direclor Ariene Fong Craig  Staf! Assistant
Francsila Glaaves  Stalf Associare Deborah Martinez  Steif Asgistant
Kay Meckes Sratt Associate Connie Reid Staif Assistant
Kathisen Wilson Administrative Associate

Assssinlion of American C otiages

183 A Sireet, N.W., Washinglon. D.C 20009 202/387-1300
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Spacial Prolctis Lows

Neurs and Ovartione
Wak Owerbione
Coiling 'y

C. State Laws (Summary)

peovisions)

(Compiled by: Education Commission of the States)

State Labor Laws Affecting Women Employed in Education
Stale Wape
iminiman vagn
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Nows sad Ovrtime
Stale Nage Special Protection Lons
{micmmwnge Wek  Owrtiow Eguai Py
Shte provisiony  Colling fe Woight  Sesting  Other lw
Tonnomes - X - - - X -
Tam KA X - - X X X
Utsh N - X - H X X
Yorment XA - X - - - X
Vieginia - X - - X X -
Washingion AR - - - X - X
Wast Veginia XN X X - - - X
Moo | XN X X - - X X
Wyeming XN - - - X X X
¢ ~Permit or special agreements must be obtained for overtime work and compensation.
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Recently Enacled Legisiation Afferting Womer, in Education, 1970-74

o A

Admissions, Trestmor' of
1aatitutions of Women
Stale Employons Equal Kights
Consbibn- Elomentsry/  fexcioding strle Amendment
tiomel Nigher Secondery  1aber faws and Other {date
Sile  Amendmont Education  Edecabien  FEP loguistien)  Lagislation ratiied)
Asboma - - - - - -
Naks X i - - - vn
Aisena - - - - X -
- - - - - -
Califernia - X X X - 11/72
Coleraa X - - - - 1
Conmactics! X - X - X ¥n
Delaware - - - - - ¥n
Perids -~ - - - - -
Gonrgia - - - - - -
Howail 4 - - - - kY2 /]
idahe - - - - - wn
Wiosis X - - - - -
Indiana : 2 s ] 3 19211
fowa - - X - - k127
Kansae - 4 - - - n
Kentuchy - - 1 - - (Yhri
Lovisiana - - - - - -
Maine -~ - - - - 74
Mavyland X - X X - wn
Masachusetts X - X - - y72
Michigan - 4 X - - §/72
Miaapeals - X X - - un
rrn—— - - - - - -
Mesowri - - - - -~ -
Mentang X - - - X 74
Nebvachy - - - - - 362
Nowds - - - - - -
flew Nampohice X - - - - ¥n
Now jormy - - X X X 12
New Meaice | - - - - 273
Now Yot - X X - - 5/72
Nerth Cacoling - - X - - -
Nerth Debats - - - - - 2718
Ohio - - - - - 274
Oklahema - - - X - -
Orsgon - - - X - 273
Fanan* 3 X X X - - 8/72
ot ilond - - - - - 472
South Camslina - X - - - -
South Oukata - - X X X ¥n
Tossomsse - - - X - 12
Tan X - - X - i
b Xh - - - - -
Vermost - - - - - an
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i

Studonts and Activiies
St fnobilulions of fones o el Nt
Comebits- Elomentery/  jencinding stole Admondasgnt
Honal Nigher Secondery  labor iows and Othher (dule
Shole Amndment Educslien  Educalion fogaintian) logisistion  ratifed
Virginis 4 - - - - -
Washinglen X - - X X wn
Weot Virginia ? 2 2 ] s vn
Wecomsia - - X - | 472
Wroming n - - - -

i

- & J

-—NO relgvant

* —Rescinded by referendum in 1974,
lagisiation

has corae 10 owr attention.

~T0 date, the legisiative service agency has net supplied information.

—The Wyoming and Utsh

those documents since

thay were adopted.
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Fair Employment Practices Lagisiation Affecting Womes in Education

Frovisions
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D. U.S. Equal Employment Opportunity
Commission

REGIONAL OFFICES

ALBUQUERQUE/Suite 1000. First National Bank Building East. 5301 Central
Avenue, N. E., Albuquerque, NM 87108—Arizona, Colorado, New Mex-
ico, Utah, Wyoming.

ATLANTA/Room 440, 1776 Peachtree Street, S. W., Atlanta, GA 30309—
Florida, Georgia, North Carolina, South Carolina, Virgin Islands, Canal
Zone.

AUSTIN/Room G115, 300 East 8th Street, Austin, TX 78701 —Texas.

BIRMINGHAM/Suite 824, 2121 Eighth Avenue, Birmingham, AL 35203—
Alabama, Tennessee, east of the Tennessee River.

CHICAGO/Room 1832, U. S. Court House and Federal Building, 219 South
Dear yorn Street, Chicago, IL 60604-~illinois, Indiana, Minnesota, North
Dakota, South Dakota, Wisconsin.

CLEVELAND/Room 402, Engineers’ Building, 1365 Ontario Street, Cleveland,
OH 44114 —Kentucky, Michigan, Ohio, Pennsylvania,

KANSAS CITY/Room 305, 911 Walnut Street, Kansas City, MO 64106—
lowa, Kansas, Missouri, Nebraska, Oklahoma.

LOS ANGELES/Room 340, 1543 West Olympic Boulevard, Los Angeles, CA
90015 —California {(Southern: San Luis Obispo, Kern and San Bernardino
Counties and territory south), Hawaii, Nevada, American Samoa, Guam,
Wake Island.

MEMPHIS/Suite 1004, The Dermon Building, 46 Nor - Street, Memphis
TN 38103 —Arkansas, Tennessee west of the Tes ser, and Missis-
sippi north of the Jackson.

NEW ORLEANS/Masonic Temple Building, 333 St.Ci.rles Avenue, New
Orleans, LA 70130—Louisiana, Mississippi, to the south of, and including
Jackson.

NEW YORK/Room 1306, 26 Federal Plaza {in Foley Square), New York, NY
10007 —Connecticut, Maine, Massachusetts, New Hampshire, New Jersey,
New York, Puerto Rico, Rhode Island, Vermont.

SAN FRANCISCO/Room 701, 1095 Market Street, San Francisco, CA
94103 —Alaska, California (Northern: Territory north of San Luis Obispo.
Kern and San Bernardino County lines), Idaho, Montana, Oregon, Wash-
ington.

WASHINGTON DC/Suite 413, 1717 H Street, N. W., Washington, DC 20506 —
Delaware, District of Columbia, Maryland, Virginia, West Virginia.
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E. EEOC Complaint Form

HOW TO FILE A COMPLAINT AGAINST
' UNLAWFUL JOB DISCRIMINATION

Charges can be filed by any person working in a firm where there
are at least 25 or more people who feels that she has been discriminated
against in her job. The company, union, or employment agency is for-
bidden by law to punish you for filing a charge, for acting as a witness,
or for assisting the Commission to establish the cause for the charge.

You can complain if—

an employer refuses to hire you when you are qualified for a job
opening; |

an empioyer refuses to let you file a job application but accepts other
applicants;

a union or employment agency refuses to refer you for a job opening;

a union refuses to accept you into membership;

you are fired or laid off without cause;

you are passed over for promotion for which you are qualified;

you are paid less than others for comparable work;

you are placed in segregated seniority lines;

you are left out of training or apprenticeship programs—and if the
reason for any of these acts is that you are female.
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ELOC CNARGE N0, FOM AFPPROVED
CHARGE OF DISCRIMINATION us MO0. 124-RO001
INSTRUCTIONS CAUSE OF DISCRIMINATION

H you haove o complaint, fill in this form ard mail it to the Equal Employment
Opportunity Commisaion’s District Office in your atea. In mosi cuses, o charge
mua! be Ned wilh the EEOC within ¢ specified tune after the discrimuinatory act
took place. [T IS THEREFORE IMPOIPTANT TO FILE YOUR CHARGE AS
SOON AS POSSIBLE. (Atack extra sheni. of paper if necesgary.)

[[Jacc on coton O =

D RELIGIOUS CREED
munmA oRiGIN

WK (Tnssms Nr. o ¥3.)

OATE OF BIRTN

EY avdmgss

COUNTY

SOCIAL SKECURITY NO.

CEOITY, STAYE, AND IIP CONE

TELEPMONE NO. (lacinde aree code)

+

THE FOLLOWING PERSON ALWAYS KNOWS WHERE TO CONTACLT ME
MUK (ledicnts No. o Ms.) TELEPNONE WO, f/nclude wren code)
IYREET WoATS CITY, STATE, AWD 1P COOE

LOCAL COVERNMEN

LIST THE EMPLOYER, LABOR ORGANIZATION, EMPLOYMENT AGENCY, APPRENTICESHIP COMMITTEE, STATE OR
T WHO DISCRIMINATED AGAINST YOU (17 more than one, 1ist off)

k=

TELEPONE NQ. [include orea code)

TITY, STATE, A0 1P COOF

A

OTHERS W0
DtSCHIMINATED

AGAINST YOU
{If amy}

MAREE FILED M TH OATE FiLlp
‘ STATE/L0CAL &V Y,

ig= O

ERIC
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TACENCY CNARGE 7 ILED WITh (Name and sddress)
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1

HEATE N0, OF CAFLOVEIS/MEMEEES OF COnaly O \NION THiS ATE T RICINT ON CONY IAUING DISCHMINATION TOOR PLACE
1S FILES ABA 8T Fluﬂ-y. and yoor)

Explamn what unfair thing was done fo you and how other persons were treated differently. Understanding that this
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F. HEW Regional Offices

Region I(WMWMMM

RKO Geaera! Bmldmg
Bulfinch Place

Boston, MA 02114
{617) 223-6397

Region I (New Jersey, New York, Puerto Rico, Virgin Islands):
26 Federal Flaza

New York, NY 10007
(212) 2644633

Region Il (Delaware, DC, Maryland, Pennsylvania, Virginia, West Virginia):
Gateway Building
3535 Market Street
Philadelphia, PA 19104
(215) 597-4148

Region IV Alabama, Florida, Georgia, Kentucky, Mississippi, North Carolina,
South Carolina, Tennesses):
50 Seventh Street, N.E.
Atlanta, GA 30323
(404} 526-3312

Region V (lllinois, Indiana, Minnesota, Michigan, Ohio, Wisconsin):
309 West Jackson Boulevard
Chicago, IL 60606
{312) 383-7742

Region V1 (Arkansas, Louisians, New Mexico, Oklahoma, Texas):
1114 Commerce Street
Dallas TX 75202
{214) 749-3301

Region VI (lowa, Kansas, Missouri, Nebraska):
Twelve Grand Building
12th and Grand Avenue
Kansas City, MO 64106
(816) 374-2474

Region VIII (Colorado, Montana, North Dakota, South Dakota, Utah,
Wyoming):
Federal Building
1961 Stout Building
Denver, CO 80202
(303) 8317-2025



Region IX (Arizona, California, Hawaii, Nevada):
Phelan Building
760 Market Street
San Francisco, CA 94102
{415) 556-8586

Region X (Alsska, ldaho, Oregon, Washington):
Arcade Plaza Building
1321 Second Avenue
Seattle, WA 98101
{206) 442-0473

U.S. DEPARTMENT OF
HEALTH, EDUCATION, AND WELFARE
Office for Civil Rights
Washington, DC 20201--(202) 245-6700
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G. HEW September Title IX Guidelines

September 1975

TO: Chief State School Officers, Superintendents of Local Educational
Agencies and College University Presidents

FROM: Director, Office for Civil Rights
SUBJECT: Elimination of Sex Discrimination in Athletic Programs

Title IX of the Education Amendments of 1972 and the Departmental Regu-
lation (45 CFR Part 86) promulgated thereunder prohibit discrimination an the
basis of sex in the operation of most federally assisted education programs. The
regulation became effective on July 21, 1975,

During the forty-five day period immediately following approval by the
President and publication on June 4, 1975, concerns were raised about the im-
mediate obligations of educational institutions to comply with certain sections
of the Departmental Regulation as they relate to athletic programs. These con-
cems, in part, focus on the application of the adjustment period provision
{86.41 (d)) to the various non-discrimination requirements, and additionally,
on how education institutions can carry out the self-evaluation requirement
{86.3(c)).

This memorandum provides guidance with respect to the major first year
responsibilities of an educational institution to ensure equal oppartunity in the
operation of both its athletic activities and its athletic scholarship programs.
Practical experience derived from actual on-site compliance reviews and the
concomitant development of greater governmental expertise on the application
of the Regulation to athletic activities may, of course, result in further or re-
vised guidance being issued in the future, Thus, as affected institutions proceed
to conform their programs with the Department’s regulation, they and other
interested persons are encouraged to review carefully the operation of these
guidelines and to provide the Department with the benefit of their views.

Basic Requirements

There are two major substantive provisions of the regulation which define
the basic responsibility of educational institutions to provide equal opportunity
to members of both sexes interested in participating in the athletics programs in-
stitutions offer.

Section 86.41 prohibits discrimination on the basis of sex in the operation of
any interscholastic, intercollegiate, club or intramural athletic program offered
by an educational institution. Section 86.37(c) sets forth requirements for en-
suring equal opportunity in the provision of athletic scholarships.
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These sections apply to each segment of the athletic program of a federally
assisted educational institution whether or not that segment is the subject of di-
rect financial support through the Department. Thus, the fact that a particular
segment of an athletic program is supported by funds received from various
other sources (such as student fees, general revenues, gate recv is, alumni do-
nations, booster clubs, and non-profit foundations) does not remove it from
the reach of the statute and hence of the regulatory requirements. However,
drill teams, cheerleaders and the like, which are covered more generally as ex-
tracurricular activities under section 86.31, and instructional offerings such as
physical education and health classes, which are covered under section 86.34,
are not a part of the institution’s “athletic program” within the meaning of the
regulation.

Section 86.41 does not addr :ss the administrative structure(s) which are used
by educational institutions fur athletic programs. Accordingly, institutions are
not precluded from employing separate administrative structures for men's and
women'’s sports (if separate teams exist) or a unitary structure. However, when
educational institutions evaluate whether they are in compliance with the pro-
visions of the regulation relating to non-discrimination in employment, they
must carefully assess the effects on employees of both sexes of current and any
proposed administrative structure and related coaching assignments. Changes in
current administrative structure(s) or coaching assignments which have a dis-
proportionately adverse effect on the empioyment opportunities of employees
of one sex are prohibited by the regulation.

Self-Evaluation and Adjustment Periods

Section 86.3(c) generally requires that by July 21, 1976, educationa! in-
stitutions (1) carefully evaluate current policies and practices (including those
related to the operation of athletic programs) in terms of compliance with those
provisions and (2) where such policies or practices are inconsistent with the
regulation, conform current policies and practices to the requirements of the
regulation,

An institution's evaluation of its athletic program must include every area of
the program covered by the regulation. All sports are to be included in this
overall assessment. whether they are contact or non-contact sports.

With respect to athletic programs, section 86.41 (d) sets specific time limi-
tations on the attainment of total conformity of institutional policies and
practices with the requirements of the regulation—up to one year for ele-
mentary schools and up to three years for all other educational institutions.

Because of the integral relationship of the provision relating to athletic schol-
arships and the provision relating to the operation of athletic programs, the
adjustment periods for both are the same.

The adjustment period is not a waiting period. Institutions must begin now
to take whatever steps are necessary to ensure full compliance as quickly as
possible. Schools may design an approach for achieving full compliance tailored
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to their own circumstances; however, self-evaluation, as required by section
86.3 (c) is a very important step for every institution to assure compliance with
the entire Title IX regulation, as well as with the athletic provisions.

Required First Year Actions

School districts, as well as colleges and universities, are obligated to per-
form a self-evaluation of their entire education program, including the athletics
program, prior to July 21, 1976. School districts which offer interschus. stic or
intramural athletics at the elementary school level must immediately take sig-
nificant steps to accommodate the interests and abilities of elementary school
pupils of both sexes, including st2ps (o eliminate olbstacies 10 compliance such
as inequities in the provision of equipment, scheduling and the assignment of
coaches and other supervisory personnel. As indicated earlier, school districts
must conform their total athletic program at the elementary level to the re-
quirements of section 86.41 no later than July 21, 1976,

In order to comply with the various requirements of the regulation addressed
to nondiscrimination in athletic programs, educational institutions operating
athletic programs above the elementary level should:

(1) Compare the requirements of the reguiation addres.-d to nondiscrim-
ination in athletic programs and equal opportunity in the provision of
athletic scholarships with current policies and practices;

{2) Determine the interests of both sexes in ¢he sports to be otfered by the
institution and, where the sport is a contact sport or where participants
are selected on the basis ot competition, also determine the reletive abil-
ities of members of each sex tor each such sport offered, in order to de-
cide whether to have single sex teams or teams composed of both sexes.
(Abilities might be determined through try-outs or by relying upon the
knowledge of athletic teaching staff, administrators and athletic con-
terence and league representatives.)

(3) Develop a plan to accommodate effectively the interests and abilities of
both sexes, which plan must be fully implemented as expeditiously as
possible and in no event later than july 21, 1978. Although the plan
need not be submitted to the Ottice tor Civil Rights, institutions should
consider publicizing such plans so as to gain the assistance of stu-
dents, faculty, etc. in complying with them.

Assessment of Interests and Abilities

In determining student interests and abilities as described in {2) above, ed-
ucational institutions as part of the self-evaluation process should draw the
broadest possible base of information. An effort should be made to obtain the
participation of all segments of the educational community affected by the ath-
letics program, and any reasonable method adopted by an institution to obtain
such participation will be acceptable.
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Separate Team

The second type of determination discussed in (2) above relates to the man-
ner in which a given sports activity is to be offered. Contact sports and sports
tor which teams are chosen by competition may be offered either separately or
an a unitary basis.

Contact sports are defined as football, basketball, boxing, wrestling, rugby,
ice hockey and any other sport the pur~ose or major activity of which involves
bodily contact. Such sports may be offered separately.

If by opening a team to both sexes in a contact sport an educational in-
stitution does not effectively accommodate the abilities of members of both
sexes (see 86.41(c) (i), separate teams in that sport will be required if both
men and women express interest in the sport and the interests of both sexes are
not otherwise accommodated. For example, an instituticn would not be ef-
tectively accommodating the interests and abilities of women if it abolished all
its women’s teams and opened up its men's teams to women, but only a few
women were able to qualify for the men’s team.

Equal Opportunity

In the development of the total athletic program referred to in (3) above,
educaticnal institutions, in order to accommodate effectively the interests and
abilities of both sexes, must ensure that equal opportunity exists in both the
conduct of athletic programs and the provision of athletic scholarships.

Section 86.41(c) requires equal opportunity in athletic programs for men and
women, Specific factors which should be used by an educational institution
during its self-evaluative planning to determine whether equal opportunity ex-
ists in its plan for its total athletic program are:

~the nature and extent of the sports programs to be offered (including the
levels of competition, such as varsity, club, etc.);

—the pravision of equipment and supplies;

—the scheduling of games and practice time;

~—the provision of travel and per diem allowances;

—the nature and extent of the opportunity to receive coaching and aca-
demic tutoring;

—the assignmeat and compensation of coaches and tutors;

—the provisic 1 of locker rooms, practice and competitive facilities;

—the provision of medical and training facilities and services;

—the provision of housing and dining facilities and services;

—the nature and extent of publicity.

Overall Objective
The point of the regulation is not to be so inflexible as to require identical
treatment in each of the matters listed under section 8 41(c). During the pro-

cess of self-evaluation, institutions should examune all o. the athletic opportu-
nities for men and women and make a determination as to whether each has an
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equal opportunity to compete in athletics in a meaningful way. The equal op-
portunity emphasis in the regulation addresses the totality of the athletic pro-
gram of the institution rather than each sport offered.

Educational institutions are not required to duplicate their men's program
for women. The thrust of the effort should be on the contribution of each of
the categories to the overall goal of equal opportunity in athletics rather than
an the details related to each of the categories.

While the impact of expenditures for sex identifiable sports programs should
be careful? -~nsidered in determining whether equal opportunity in atidetics
exists for sexes, equal aggregate expenditures for male and female teams
are not requ. .J. Rather, the pattern of expenditures should not result in a dis-
parate effect on opportunity. Recipients must not discriminate on the basis of
sex in the provision of necessary equipment, supplies, facilities, and publicity
for sports pragrams, The fact that differenves in expenditures may occur be-
cause of varying costs attributable to differences in equipment requiremcate and
levels of spectator interest does not obviate in any way the responsibility of
educational institutions to provide equal opportunity.

Athletic Scholarships

As part of the self-evaluation and planning process discussed above, educa-
tional institutions must also ensure that equal opportunity exists in the provision
of athletic scholarships. Section 86.37(c) provides that “reasonable opportunities”
for athletic scholarships should be “in proportion to the number of students
of each sex participating in interscholastic or intercollegiate athletics.”

Following the approach of permitting separate teams, section 86.37(c) of the
regulation permits the overall allocation of athletic scuolarships on the basis
of sex, No such separate treatment is permitted for non-athletic scholarships.

The thrust of the athletic scholarship section is the concept of reasonableness,
not strict proportionality in the allocation of scholarships. The degree of in-
terest and participation of male and female students in athletics is the critical
factor in determining whether the allocation of athletic scholarships conforms
to the requirements of the regulation.

Neither quotas nor fixed percentages of any type are required under the
regulation. R...ner, the institution is required to take a reasonable approach
in its award of athletic scholanships, considering the participation and relative
interests and athletic proficiency of its students of both sexes.

Institutions should aseess whether male and female athetes in sports at com-
parable levels of competition are afforded approximately the same oppor-
tunities to obtain scholarships. Where the sports offered or the levels of com-
petition differ for male and female students, the institution should assess its
athletic scholarship program to determine whether overall opportunities to
receive athletic scholarships are roughly proportionate to the number of stu-
dents of each : xx participating in intercollegiate athletics.

If an educational institution decides not to make an overall proportionate
allocation of athletic scholarships on the basis of sex, and thus, decides to
award such scholarships by other means such as applying general standards to
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applicants of both sexes, institutions should determine whether the standards
used to award scholarships are neutral, i.e. based on criteri> which do not
inherently disadvantage members of either sex. There are a ;.umber of "neutral”
standarus which might be used including financial need, athletic proficiency
or a combination of both. For example, an institution may wish to award its
athletic scholarships to all applicants on the basis of need after a determination
of a certain level of athletic proficiency. This would be permissible even if
it results in a pattern of award which differs from the relative levels of interests
or participation of men and women students so long as the initial determination
of athletic proficiency is based on neutral standards. However, if such stan-
dards are not neutral in substance or in application then different standards
would have to be developed and the use of dis:riminatory standard discon-
tinued. For example, when “ability” is used as a bauis for scholarship award and
the range of ability ip a particular sport, at the time, differs widely between the
sexes, separate norms must be developed for each sex,

Availability of Assistance

We in the Oftice for Civil Rights will be pleased to do e ything possible
to assist school officials to meet their Title IX responsibusities. The names, ad-
dresses and telephone numbers of Regional Offices for Civil Rights can be
found in Appendix F.

PETER E. HOLMES

OCR INTERPRETATION OF THE TITLE IX REGULATIONS AS IT
CONCERNS SEX SEPARATE DEPARTMENTS OF PHYSICAL
EDUCATION AND ATHLETICS

ISSUE: May a recipient educational institution operate sex separate depart-
ments of physical education or athletics?

Several provisions of the Title IX regulation must be considered in reaching
the answer to this issue. Section 83.34 of the regulatio., zontains two sub-
stantive requirements specifically regarding physical education: (1) programs
and activities in physical education must be open to all students without regard
to sex, aithough nonsex-based ability groupings within classes are permitted
(section 86.34(b)), and (2) groupings by sex within classes are permitted when
the activity involved is a contact sport (section 86.34(c)). In addition, section
86.55 of the regilation prohibits classification of jobs as being for males or
females. Therefore, consistent with the regulation, an institution may maintain
men's and women's physical education departments if the physical education
program as a whole satisfies these provisions, Similarly, separate men’s and
women's athietic departments may be operated provided the overall operation
of the institution's athletic program complies with section 86.41 of the regula-
tion and its employment practices within these departments comply with sec-
tion 86.55 as noted above.

Mevger of previously men's and women's physical education departments
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would comply with Title IX provided decisions relating to the placement of em-
ployees within the new structure are not based on sex {section 86.51(a) (2)).
In addition, the regulation precludes use of employment criteria which have a
disproportionately adverse impact on members of one sex unless the criteria
are shown to predict validly successful performance in the position and al-
ternative criteria which do not result in such a disproportionately adverse effect
are shown to be unavailable (section 86.52).

OCR is concerned that department mergers may resuit in placement of the
administrators of former men’s departments in positions of mote stature or
pay than those to which administrators of former women's departments are as-
signed, although no demonstrated difference in qualifications may exist, This
concern stemns trom current information we have received, which indicates that
in merging previously separate men's and women's physical education depart-
ments, the resulting unitary departments are administered by men in a dis-
proportionately high number of instances.

Theretore, institutions should give special attention to several requirements in
the regulation which, it disregarded, could render the merger violative of the
statute:

( 1 )Assignments of faculty and staft to and within the consolidated depart-
ment may not be made in a discriminatory manner (section 86.51);

{2) Where pay scales and seniority or tenure scales must be adjusted, the
adjustments must be made in a nondiscriminatory manner (section 86.54
and section 86.55); and

(3) Opportunities for students in physical education may not be increased or
reduced for men or women in a way which woul.’ discriminate on the
basis ot sex {section 86.34).

An educational institution’s evaluation of whether its physical education or
athletics program is in compliance with the regulatory requirements concerning
nondiscriminatory employment practices should include a careful assessment
of the eftects on employees of both sexes of the current administrative structure
and of teaching and coaching assignments. The evaluation should also address
the eftects ot any changes in structure or assignment that are under consider-
ation.

Title 1X places on recipien: institutions the responsibility to assure that the
process of selecting tuose placed in positions of administrative responsibility
does not discriminate on the basis of sex. Further, if past discriminatory prac-
tices of an institution have placed members of one sex at a disadvantage in
terms of acquiring the necessary experience and/or education to make them
eligible for selection or assignment to an administrative position it is the re-
sponsibility of the institution to provide promptly the trairing and oppor-
tunity tor experience necessary to qualify these employees for surh positions.

ARTIN H. GERRY
Director
Ottice tor Civil Rights



H. National Coalition for Women and Girls in
Education

American Alliance for Health, Physical Education and Recreation
Attn: Marjorie Blaufarb

1201 16th Street, N.W.

Washington, DC 20036

(202) 833-5553

American Association of School Administrators (AASA)
Sex Equality in Education Project

Attn: Lois Banda

1801 N. Moore Street

Arlington, VA 22209

(703) 528-0700

American Association of University Professors (AAUP)
Committee W

Attn: Carol Polowy

One Dupont Circle, Suite 500

Washington, DC 20036

(202) 466-8050

American Association of University Women (AAUW)
Attn: Ellen McGovern

2401 Virginia Avenue, N.W.

Washington, DC 20037

(202) 785-7759

American Civil Liberties Union (ACLU)
Women's Rights Project

Attn: Kathleen Willert Peratis/Susan Ross
22 East 40th Street

New York, NY 10016

(212) 725-1222

American Council on Education (ACE)
Office of Women in Higher Education
Attn: Donna Shavlik/Emily Taylor
One Dupont Circle $831

Washington, DC 20036

(202) 833-4692

American Psychological Association
Committee on Women

Attn: Tena Cummings

4201 Cathedra] Avenue, N.W,
Washington, DC 20016

(202) 966-6920
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Att: Lucy W. Sells
1722 N Street, N.W.
Washingtor, DC 20036
{202) 833-3410

Association for Intercollegiate Athletics for Women (AIAW)
Attn: Margot Polivy/Joan Warrington

1532 16th Street, N.W.

Washington, DC 20036

{202) 265-1807

Association of American Colleges

Project on the Status and Education of Women
Atin: Margaret Dunkle/Bernice Sandler

1818 R Street, N.W.

Washington, DC 20009

(202) 387-130C

Center for Law and Social Policy
Women's Rights Project

. Attn: Lois Schiffer/Marcia Greenberger
1751 N Street, N.W.
Washington, DC 20036
(202) 8720670

Council on National Priorities and Resources
Attn: Joan Bannon

1620 Eys: Street, N.W.

Washington, DC 20006

(202) 2939114

D.C. Commission on the Status of Women
Attn: Katherine Cole

3652 Warder Street, N.W.

Washington, DC 20010

(202) 291-7400

Education Commission of the States

Equal Rights for Women in Education Project
Attn: Paula Hezmark

Suite 300, 1860 Lincoln Street

Denver, CO 80203

(303) §93-5200, X364

Federation of Organizations for Professional Women
Attn: Jane Aufenkamp/Julia Lear
1346 Connecticut Avenue, N.W.

Room 1122
Washington, DC 20036
{202) 833-1998
192
19~



Intercollegiate Association of Women Students
Attn: Margy DuVal, Presideat

S Dean Anderson

Susquehanna University

Selinsgrove, PA 17870

{717) 374-8584

Lawyer's Committee for Civil Rights Under Law
Attn: Cindy Brown

Suite 520

733 15¢th Street, N.W.

Washington, DC 20005

{202) 628-6700

League of Women Voters of the United States
Attn: Judy Norrell

1730 M Street, N.W.

Washington, DC 20036

(202) 296-1770, X247

National Association for Girls and Women in Sport (N4 ' VS)
Attn: Karen Johnson

1201 16th Street, N.W.

Washington, DC 20036

(202) 833-5540

National Association for Women Deans, Administrators and Counselors
Attn: Joan McCall

1028 Connecticut Avenue, N.W.

Suite 922

Washington, DC 20036

{202) 659-9330

National Association of State Universities and Land Grant Colleges
Attn: Sue Fratkin

One Dupont Circle

Suite 710

Washington, DC 20036

(202) 293-7120

National Counxil of Jewish Women
Attn: Olya Margolin

1346 Connecticut Avenue, N.W. §924
Washington, DC 20036

(202) 209-2588

National Education Association (NEA)
Teacher Rights

Attn; Shirley McCune/Betty Sinowitz
1201 16th Street, N.W. §405

Washington, DC 20036
(202) 8334225
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National Federation of Business and Professional Women's Clubs, Inc.
Attn: Judy Stafford
2012 Massachusetts Avenue, N.W.

Washington, DC 20036
{202) 293-1100

National Foundation for Improvement of Education
Resource Center on Sex Roles in Education

Attn: {rene Chung/Martha Matthews

1156 15th Street, N.W.

Suite 918

Washington, DC 20005

(202) 833-5426

National Organization for Women
Legislative Office

Attn: Peggy Strout

1266 National Press Building
Washington, DC 20045

(202) 347-2279

National Organization for Women

National Coordinator of the Education Task Force
Attn: Mary Eilen Verheyden-Hilliard

3747 Huntington Street, N.W.

Washington, DC 20015

(202) 4834633

National Student Association

2118 S Street, N.W.

Washington, DC 20008

{202) 265-9890

Attn: Clarissa Gilbert/Grace Mastalli
1638 17th Street, N.W. #2
Washington, DC 20009

(202) 462-5556

National Student Lobby
Attn: Jay Henderson
2000 P Street, N.W, #515
Washington, DC 20036
(202) 833-3116

Nationa: '/rban League
Attn: Maudine Cooper
425 13th Street, NW.
Washington, DC 20004
(202) 393-4332
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National Women's Political Caucus
Attn: Jean Miller
6101 16th Street, N.WW., Apt. 325

Washington, DC 20011
(202) 829-5574

Project on Equal Education Rights (PEER)
Attn: Holly Knox/Clelia Steele

1029 Vermont Avenue N.W.

Washington, DC 20005

(202) 332-7337

Women's Equity Action Leagu: (WEAL)
Attn: Norma Raffel

610 Glenn Road

State College, PA 16801

(814) 237-3462

Women's Equity Action League (WEAL)
Atin: Carolyn Smith

621 South Carolina Avenue
Washington, DC 20003

Attn: Carolyn Smith

(202) 638-4560 or (202) 727-3071
544-3174 (home)

Women's Legal Defense Fund
Attn: Judy Lichtman

1424 16th Street, N.W.
Washington, DC 20036

(202} 232-5293

Women's Lobby

Attn: Carol Burris
1345 G Street, S.E.
Washington, DC 20003
(202) 547-0044
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