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, ‘Correction: In the special fepgrt on the 1975
: Age Discriminatian Act Amendments, it was stated on.
‘page 3 that the amendment will "forbid a seniority
:systeg or emplayee benefit plan to require or permit .-
.the-involuntary retirement of an employee under the

~age of 70 (Effective: Date of enactment...)' This:

- amendment is effective on the date of enactment for

- employees under age 65. But it will not be effective
v¢;uutil Janua:y 1,+1979, for employees age 65 through '
- 69.. (Note: A special provision governs those covered
*~by calie;ti bargaining agraementa, as diacussed - T
on page 4 ) : .
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most - publicized - features. of . the
enits to the Age Discrimination in
the raising of the up-
rage from 65 to 70

~ the forced retiremen

_enforced: but-also’ what remedies an  ag-
. grieved person may seek.. o

' The amendments will do the following;
.. . & Forbid a seniority system or employee
benefit plan to require or permit the in-

the -age of:70 (Effective:. Date of Enact:
ment except. for employees covered by col-
Tective vbgrgainin% agreements in effect on
Septeimbev:,}l‘r.lg T T

Permit’' the compulsory retirement at

least $27,000 per year.(Effective: January
1,1979)- RSN

1, 1982 (Effective: January 1, 1979);
* Authorize a’ jury _
fact.in:an:action under. the Age Act, re-
‘gardless of whether equitable relief is being
“sought. (Effi Date of Enactment); "

-an aggrieved  person file a notice of |
tosue withthe 'Secretary ‘of Labor

rement that:he:fi
ffective: Dat

f:Enactment);

ment); and

imum
resent]
ployee

y applies. to

it EXPLANATION. ¢ o0 ionieer g

' AGE DISCRIMINATION IN EMPLOYMENT ACT AMENDMENTS OF 1978

(1967, it covered persons at:least 40 years  ‘
e addition’ of “a ' prohibition against old and under the age of 65. The: original

-based on age of em- -
- ployees_below_the: age of 70. However, the -
amendments: also” contain -a number of:
procedural changes in the Act that affect
not_only the method by which the Act is -

“of initial coverage was lowered: because-of

" about the age of 40. There was:almost no

- plained that setting 65 as an- arbitrary age

voluntary retirement of an employee under .

“ment at 65 came from German Chancellor
- Otto Von Bismarck in 1887, Sen. Young

age 65 of employees employed in a bona .
fide “executive  or a “high - policymaking-
position” and -entitled to- a pension of at .

e , 77 '+ the establishment of ‘Germany’s socia
=e>Allow - colleges *and .universities to re- gele;xlggSysettegrz%ml;lgtu;gda?a;llth?(r:i:ger
tire: tenured employees at age 65 until July - sional Record, p. 31256, November 6

jury trial of any. issue of

formier requirement - that
nt

a
le a_charge with the: . 3py seientific reason.
of the statute of limi-

ear while the Secre-
jation “of ‘the dispute "~

im age’ for:re:

- (Effective:, :

1. INCREASE IN AGE LIMIT
. When the original Act was ‘enacted in -

bill had covered. the ages 45-65, but the age

evidence that age discrimination began

discussion as to why the. upper age:limit
wa'ssetatﬁs., 7 AR '
* Senator Young (D-Ohio), however,

for forced retirement:was an “outmeded!
concept. He observed that the view that'a
65-year-old worket was so old as to warrant .-
compulsory retirement came from anera °
when life” expectancy was much shorter
than it had become. The congept of retire-

stated. Bismarck fixed 65 as the age when
retirement benefits would begin under:t
German . social - security © system. - Sen:
Young observed that life expectancy hac
become-twice that of people at the time o

96
In its' July 25, 1977:-report. urging, the
approval of an increase in. the age.of ‘o
erage to" 70, -the ‘House ® Education, ar
Labor Committes-stated:” *'Thé“u
cutoff of 65.was-originally-selected
it ‘was-a.cuStomary retirement age an
age at which . many: public and
pension benefits-became’ay
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\hr&e years after the étfm;lwe date of the
mf;rease in the age limitation to 70, which
s January 1, 1979, and an interim report
is:to be delivered by January 1, 1981, The
Smdy is to focus on - the effects. of . the in-
“trease to age 70 and the feas:blhty of rais-
ing the limit beyond age 70.

“'A. number: of states that have laws for-
blddmg -nge_discrimination do not set up
upper.age limit on this: protection. A fed-
eral. district court has ruled that Alaska’s
Fair- Employment Practice. Act is not in-
yalid “as . constituting an: unreasonable re-

‘straint on interstate commerce, even though -

Act .contains no° maximum age
of: mvzrage The court also rejected a con-
‘tenfion that the Age. Discrimination in
-Employment Act .(ADEA) preempted such
a state law to the extent that the state law
,is’ broader in coverage thanthe ADEA; it
'stated . that’ Congress intended -to-set only
““minimum” _standards * in the ADEA.
-§impson-v, Providence Washington Insur-
ance Group, 423 F.Supp. 552, 13 FEP
‘Casts 1779 (DC Alas 1976).

'Dunng ‘the - Senate ‘debate, - Senators
“Javits (R NY): ‘and  Williams (D -NJ} en-
gaged in. the fnllnwmg colloguy:

s:' Finally," Mr. Pfesmlent

with_ERISA, State- age discrimination in

inative regardmg the preemption of State

“of . state

elf preempt State law =

'servatmﬂs as they accurately state. the
-controlling principles of law in this regard.
_Federal law will preempt State age dis-

'cﬁmmanﬂn statutes only to the extent ‘that -

“those laws relate .to. an employee benefit
Zplan described in’ sectlun 4(5) of ERISA "

1978 AGE BIAS ACT AMENDMENTS

_ployer was merely observing the plan. T

‘befote the enactment of the Age Discrimi-

is gderstbé& hat just-as these age d|s= :
1ation; amendments do not interfere - .ployers to bear the burden of showin
~'empl¢:y'ﬁ=lent laws also_are not to.interfere -
:ERISA; * * * the preemption rules.
tion:514(a) of ERISA shall be determ-

-“age of 70 pursuant to the terms of a.se
“system or employee benefit plan. T
-hibition takes effect” upon-the I
: signature, but employees who are’ c-nvered_

iscrimination laws which “directly or-
fectly ‘establish’ requirements” relating".
lnyee benefit’ plans, ERISA's pre-:
ge. dlscnmmatmn lawsf

‘itmn Sld(d) nf EEISA or the fact that ‘the . protected until aither the gq:mtrar:t i

- or January 1, 1980, whichever occurs first, )

" “that: the: purpose of the améndment is to

part of the leglslatmn Under: the- Ql‘lgll‘lﬂl
Act, an employer was permitted,” without
regard to age, “to observe the terms of a

-bona fide seniority system or any emplayee
_ benefit plan such as a retirement, pension,

or insurance plan, which’is not a subter-
fuge ‘to evade. the purposes of the Act, -
except that no such employee benefit Plan v
shall excuse the failure- to “hire :my indi-
vidual.”

This provision . perm:tted ‘the employer’ "
to retire an employee below the age of 6550
long as a pension or retirement: plan:pro-
vided for early retirement and . the:em-

interpretation was confirmed by.the U.S."
Supreme Court's recent decision-in: United
Air Lines v. McMann, 16 FEP.Cases 146"
(December 12, 1977). The Court ruled that
a bona fide retirement plan established

nation’ Act’could not be a ‘!subterfuge”
to evade the purposes of the Act.. In hold-
ing that the employer could observe a pro-
vision of its retirement plan.that” permitted
it to retire an employee at age 60, the Court
stated that it could find  nothing-in the
language of the Act ‘‘to indicate Cnngress :
intended - wholesale lnvahdatlun of retire- _*
ment plans instituted in good faith before
its - passage,- or intended to require em- '

business or economic purpose to, Justlfy";
bona fide pre-existing plans.' =%

./ Now the amended: Act furblds the invol-
untary retirement of an employee below the

by a collective bargaining contract that was™
in effect on.September 1, 1977

The Conference Cﬂmmittee Report’ StatES

overturn _the. MeMann - ruling. Exemptmg. .
retirement plan provisions that: were m
effect before ~1967 - from - the prnh:
against age dlsznmma mﬁ :

1978 by Thgﬁﬂmu af Natlonal Affairs, Ine.
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. EXPLANATION AR S

. fide: executive "or a -high 'policymaking
"7 "position” ‘and. if he Is entitled to an im-
“*mediate nonforfeitable pension of at' least
" 527,000 per year. The amendments and the

-+ provide the following explanations: -
-#_In determining. whether an employee is
““covered by "this.exception, his pension
benefits. are to be adjusted if they:are in'a
~form other than a straight life annuity with.
_no ancillary benefits or if he contributed to
_ the. retirement plan:or-made rollover con--
tributions: The employee is. not covered
if. his adjusted pension benefits are not the
- equivalent of & $27,000.straight life - an-.
“nuity “with. no ancillary: benefits - under (a:
plan to which employees do not contribute
* and under_which. no rollover contributions
are made, 5o Lo
.. The House bill provided for an annual
adjustment by.the Secretary of Labor of
© the retirement income test based on’changes
%7 in"the_cost. of living. This provision was

‘eliminated in conference.
_® The definition of bona fide ‘executive
inder the Fair-Labor Standards: Act is
ntended to be a guideline for determining
hose *employees..who “meet the definition:
- of .executive, ‘the . Conference Committee
_report. states. However, because that defi-
“ nition"is too broad, the Conference Com-
- mittee also. wrote - that an “employee ‘who
is a’ bona. fide executive would not be ex-
_empt.from the Act unless: he fell within
certain” examples-mentioned in the report.
ncluded in the: examples are- (1) the
head- of a"si I’

branch,. warehouse,.

not:the head of a-mino

.Jevels.of ‘responsibility. .and - authority as

red “by:“established
ria": and. (3) the*immediate subordi:
the heads of. divisions of a large

responsibility, <that ™ is - comparable: to..or
ér than that possessed. by the head of
significant! and ‘substantial' local opera-~
J s the. definition. - .-
i oyees' who

- Conference Commitiee’ Joint ' Explanation _

Income Security Act (ERISA). In a letter

ificant and substantial local
or regional operation of an:employer, but ..

_‘or retail store; (2) individuals ‘at" higher -
levels.who possess. “‘comparable:or greater -

‘and - recognized -
rganization if these-subordinates. possess
_benefit or- defined” contribution: plans:

.~ employees who co
£ plan’s normal retirement age

vight © 1978 by The Bareas of

‘= The exemption for bona fide executive -
of high policymaking ' employees takes:

effect on January 1, 1975.

" In addition, colleges and universities

may compel. tenured faculty to retire at. . "'
age 65. This exemption is scheduled:to
end,.however, on July 1, 1982, T

The United States Government has had
s mandatory retirement age of 70 for most. -
of its employees. An amendment to the. -
ADEA . eliminates this” age limitation .~ °
effective’ as of September: 30,1978, How- -
ever, this amendment does not affect those’ .
employees who are employed in positions
for which a retirement age is establishe
by statute.” >0 .. T
Post-65 Pension Benefit Credits ,

"While the bill to raise the. mandatory
retirement age to-70-was pending in the
Senate, a number. of questions.arose con-
cerning the relationship between the ADEA.
as amended and the Employee Retirement

to the Senate Committee on Human“ Re-
soutces, the Assistant Secretary of Labor
for Employment Standards,” Donald: Eli
burg, made the following statements

a "It is our view that nothing-in the
ADEA “or in the proposed amendments
would require an employer toecredit, for.
purposes of benefit accrual, those years
of service -which occur after an employee's.
normal - retirement - age. ERISA' likewise
does not require such accrual,”

.o An employer would not be req red to
: pay-the actuarial equivalent of normal r

- tirement ‘benefits . to . an employee ‘who
_continues to work beyond the normal: re-

tirement age. o
+ “[A] bona fide pension
vides-that no benefits-acer
pant:who ‘continues service: with .U
ployer after attainment” of ‘normal " retir
ment age would not violate the:ADEA:"”
During 5 ‘deba at
Williams ( . to’ the Elisbur
letter and commented that it. makes:clear
that “employers will not “be' required - to
continue contributions to- either defin

tinue working: beyon

ord, p.- 54450, March 23,.1978) |
“There is nolanguage in th “ADE

Natonal Affalrs,
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.-amendments regarding -the relationship. of

“the ADEA to ERISA or the right of an

__employer to deny employee pension benefit

credit: for time worked after normal retire-

“ment: age (usually age 65) and age 70, Liti-
his

-gation concerning. this matter is' possible.

nefit Levels for Older Workers . .~
.-~ During the Senate debate,: Senator Javits.
- made; the following observations regarding.
‘employer - practices with 'respect to em-
ployee benefit plan costs:.
' -“Some employe
1978 amendme
. employee - welfa

5" may - increase -costs for,

Se otes that some plans cur-
rently reducé, coverage: for:older workers or
inerease’ the: required employee contribu-
_ tion as workers advance'in age. .
~ “I'want:to emphasize:that these amend-
* ments: do not change present law regarding
“these practices. As the Senate report states:
' *Existing - principles- of law, including:
the section 4(f)(2) bona fide employee bene-
- fit.plan. exception, as modified by these
amendments: would be the  standard by
these practices will be evaluated.” *

benefits 0" older. workers as com-.
o.younger workers. - -

e Zapproximate . equivalency -in

plan

;.made, . or_cost incurred’ in
an older worker is ‘equal to_that

“everi though' the older worker may

1978 AGE BIAS ACT AMENDMENTS

_discrimination and which has been inter-

.. this position included: Morelock v. NCR
“Corporation, 546 F.2d 682,14 FEP Cases
- 65 (CA 6, 1976); Plattv. Burroughs Corp:;  °
‘424 F,Supp. 1329, 14 FEP Cases -1057 -

¢ concerned that the:

enefit - plans, .such_as’
fe, health,”and disability programs. The

'1977); and “Travers v. Coming Glass:

- - However, most courts ruled: that an
ADEA plaintiff could have a jury trial, 2
“least on certain issues that are “legal” in.

‘Murphy v. American Motors Sales Corp,,
e : & eva 410 F.Supp.. 1403, 12 FEP Cases" 1090
The purpose of Section 4(f)(2).is to take (DC NGa 1976); Cleverly v. Western' Elee-.
ount of the increased cost: of providing: 0,, 6 : ] 5€
f 1443 (DC WMo.1975); Bertrand'v. Orkin

ifare benefit levels for older }v;:.rké:rs"" . FEP Cases 1447,
duced ‘only to the extent necessary = S
s for older and younger work- - Fellows 'v. Medford. Corp., 431 F.5upp
retirement, pension; ot insur-;
ill be considered in compliance. .

ith. the statute’ where_the_ actual amount. - 75 F.R.D. 499, 157?5;‘?'_ ?35@5215 (DG

incurred ‘in’ behalf:of a*younger-

a lesser amount of pension 3 7 I
r insurance cov- ~ action for lost wages. It-found that:Co
7 * forced in accordance”with the ‘procedures .
provides  the right_to_a jury tria

. noted that the. ADEA empowers a’federal

A. Jury Trial

The original Act did not indicate whether

a jury trial was available in an action upder
the - ADEA, Two schools of thought de-
veloped, "The first took the position that
the Act was modeled after Title VII-of the
Civil Rights Act of 1964,” which“prohibits
racial, - national origin, sex, and religious

preted as not providing for a jury trial on -
the ground that the relief: obtained under
it is-*“equitable” in nature.” Cases taking

(DC EPa 1976); Polstorff v. Fletcher, 430
F.Supp. 592, 14 FEP Cases 1638 (DC'NAla. -

Works, 76 F.R.D. 431, 15 FEP Cases 584 -

(DC SNY, 1977) (Weinfeld J.)

nature, See, for example, Chilton-v: Na-*~
tional Cash Register Co., 370 F.Supp. 660,~

7. FEP Cases - 203 (DC  SChio. 1974);:- -
Corn

tric Co,, 69 F.R.D.. 648, 13 FEP:-Casés,

Exterminating Co., 419 F.Supp

(DC NIl 1976);: Rog .
Exxon Research & Engineering: Co.; 350
F.2d 834, 14 FEP. Cases 518 (CA'3, 19

1123, 13

199, 14 FEP Cases 1156 (DC Ore 197
and Rechsteiner v.>Madison Fund,: Inc,

Dec 1977). S

“The Supreme Court resalved this displite
under the original: Act. on” Febr
1978. “The Court ‘said unanimous]
jury trial is available in a . privat

gress_had-intended the ADEA.

of the Fair Labor Standards Act;

than pursuant to Title VII. The Court also

district court. to grant’ “legal’.relief,
it said-that the Seventh Amendment to
U.S.-Constitution . provide
jury trial in cases in‘whi
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" be ‘afforded. Lorillard v. Pons, 16 FEP
. Cases 855-(1978), affg 549 F.2d 950, 14
. FEP Cases 612 (CA'4, 1977)..- "
" The Age “Act, Amendments add a jury
. trial provision  to’ the ADEA. This provi-
*“sion grants private persons. a jury trial "of
~ any issue of fact” in an-ADEA action for
" recovery of “smounts owing"' as a result of
©__a violation of the Act. It does not matter
" that equitable relief such as an injunction
» or reinstatement is:being sought. in ‘the

T action, . :
_The Conference” Committee report ‘elab-
orates on this amendment. The - report

points out that the phrase “amounts owing”

encompasses two things:

e Items of pecuniaty or economic. loss
». such as wages, and fringe and: other: job-
&, . related benefits; and. SR '
e Liquidated damages, which are’ cal-
‘" _culated as an amount equal to the pecuniary
' logs and' ‘which compensate the discrimi-

~ natee for nonpecuniary losses arising out
of a willful violation of the ADEA.
‘The report notes that the Supreme Court

should be tt
Committee
Court's

ble by, jury. The Conference
akes - note. of the Supreme.

Cases47:(1942), that an:award of liqui-
iated damages under the Fair Labor Stan-
dards Act: (the -procedures of which gen--
erally govern ADEA actions) is not a pen-
y but rather is available to provide full-
mpensatory,” relief “for. losses that are
too' obscure “and difficult. of "proof for
timate _other ‘than by liquidated: dam-"
ages.”. . - .

“The ' conference. report- states: “The
ADE! ended. by this Act-does not
_ provide: remedies of: a. punitive nature.”

y not! be: recovered in an.
on,. because  of -the. Act’s. pro-
‘damages and its silence
-punitive” damages.
by the only appel-
the subject. Dean v.

_ EXPLANATION

. ADEA. The case that is most frequently

_crimination is not to the.: pocketbook, but
to the victim's self-respect:.*:". [T]he out-

~duct.”” 404 F.Supp.. 324, 11" FEP C

- did not-decide in Pons v, Lorillard whether
‘a_right to a jury trial on a claim
for liquidated damages.-The report states
that liquidated damages are in the nature -
of legal relief and that therefore the factual -
_issues underlying.a claim for such a remedy

- ‘of such a remedy would impair the conc|

~ bility of recovering a large verdict for:
. and suffering would make a:claimant:less
than enthusiastic about accepting a- settle-~
. ment for only: his: out-of-pocket " loss.” 550
“decision in Overnight Transporta- .
tion.Co, v, ‘Missel, 316 U.5. 572, 2 WH
_jected-the appeals court analysis in Ro
.in favor of that of the district court. See,
‘'e.g., Bertrand . v.’ Orkin®’ Extermi
" Co., 432 F.Supp. 952, 15 FEP Cases

'FEP. Cases 222. (DC_WesternV

ivided over. this' question. A+
hem. has held that punitive:

_erence to the Supreme Court's explanation
« of 'thé purposes of liquidated dam, ma;

~ tims of age discri

American ' Security _ Insurance * Co,, 559°
F.2d 1036, 15 FEP Cases 889 (CA 5, 1977);

Compensatory Damages ,
_ Courts have also divided on the question '
of whether compensatory damages for pain

and suffering may be awarded under the

cited is Rogers v. Exxon Research & Engi-
neering Co. The district court -held that.
compensatory damages could be recovered
under the Act for-pain_and suffering, since
“[T]he most pernicious effect of

of-pocket loss occasioned by such discrim
nation is often negligible_ in” comparison:to
the physiological and psychological damage
caused by the employer's: unlawful. con-

776, 779.(DC NI 1975).

The Third Circuit reversed. It.pointed:
out that the legislative history of the-Act
did not indicate congressional support for
the  recovery of compensatory damages
The court further.stated that the availabili

ation process. It explained that the possi-;
ain

F.2d 834, 14 FEP Cases 518 (CA'3, 1977),

However, a_number_of-other courts ¢

(DC NIfl 1977), and Coates v. Nationa
Cash . Register Co,, 433 F.\Su’ljp.;ﬁssj%}fr
:1977)
Through the FEP® Casgs issue of -April

1977, there have been 22 reported decision
on the subject; 13-0f them, including twe
‘by appeals- courts, -have ruled; against the -
‘availability = of compensatory ~ damage
undeér the ADEA., :

"“The Conférence: Committeé Teport’s

indicate‘a congressional: intent th
not: award _compensatory dam
ation.
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8 - 1978AGE BIAS ACT AMENDMENTS

B. Tolling of the Staiute of Limitations
During Coucillation

The original. Act contalhed no provision -

- for- tolling the statute of limitations while
the-Secretary of Labor attempted concilia-

.- tion, An individual who filed a’ notice of

intent. to sue with the Secretary.was re-
quired to wait 60 days after filing the no-
tice before he could bring suit, and the
¢ lawsuit had to be brought within two years
= after the ‘alleged discriminatory act, The
* limitations::period was three years if a
willful violation was alleged.
- Now Congress has added a section  pro-
viding. for the tolling of the limitations
period for up to oné-year while the Secre-
tary attémpts: toeffect voluntary 'compli-
ance with the: ADEA. This provision takes
effect with respect to conciliations begun
“by the Secretary after the enactment of the
~+Age Act amendments. The Conference
«. Committee report states that the tolling will
begin when the Labor Department states
-.in"a‘letter to.the prospective defendant that
‘prepared to start conciliation efforts:
Some courts have stated that conciliation
urisdictional prerequisite o an ADEA
. action‘brought by.the Secretary of Labor.
" See; "e.g., Dunlop?v. Resource Sciences
Corp,, 410 F.Supp. 836, 15 FEP Cases
38 (DC NOkla 1976); and Usery v. Sun
Qil Co. (Delaware), 423 F.Supp. 125, 15

. is

~FEP Cases 591 (DC NTex 1976).

¥ ‘However, - the “Conference - Committee
.. report states: “The conferees wish to make
* -glear that conciliation is not a jurisdictional
prerequisite to maintaining a cause of ac-
tion under. the Act." The reports cites the
Eighth Circuit’s decision in: Brennan v.- Ace

flecting a*"*proper understanding” of the
ciliation::

found

iliation: efforts  was

:age discrimination’ was not enotgh to meet
Hardware: Corp.,. 495. F.2d “368, 7 FEP : ;
“ases 657 (CA.8, 1974), aff'g 362 F.Supp.
1156, 6 FEP Cases 145 (DC Neb 1973) as =~ 49
* Hiscott-v. . General Electric-Co

“:Powell v, Southwestern Bell Telephone Co.;

requirement, The court there 632, 11 FEP.: (CA- 7
loyer” cases cited’ in” Davis v.. RIR: Foods, In
. 420 F.Supp.-930, 14 FEP Cases 1150, 1151
“{(DC SNY 1976), affirmed’ without pu

- (DC.DC 1978).

. ‘aggrieved person learned’too ld
that the :- ,
‘came whether. the p

stay. proceedings’ i iod was: tollec
5 “he learned_that he-had:specifically to s

“not un abuse of discretion. However, sev-

eral other courts have stayed proceedings.
Brennan v. Texas Instruments, 12 FEP
Cases 1724 (DC EKy .1976); and  Dunlop
v. Sandia Corp., 13- FEP Cases 128 (DC .-
NM 1978), ‘where the coiirt said that to
conciliate meaningfully,” the  Sccretary, of - -~ .~
Labor should both demonstrate the validity .~
of his claim notwithstanding the faet that: -
the data’ are ‘available to the employer”
in its own’ files and respond in. some way: -
to the employer's contentions.. One ' dis-
trict court has ruled that an apparent fail- -
ure by the Secretary to attempt: coneilia-
tion after receiving a timely notice of intent
to sue would not bar a discharged employee
from" bringing his own action against an -
employer, Lundgren v. Continental In-
dustries, Inc., 14 FEP Cases 38 (DC NOkla
1976); see also Woerner v. Bell Helicopter,
16 FEP Cases 480 (DC NTex 1977), .

C. Notice Requirements
The original. Act required an; aggrieved
person to file a notice of intent to sue with
the Secretary of Labor within. 180 days
after the-alleged act of discrimination (or
300 days if a claim was filed with a state au-"-
thority having the power.to grant or seek..
relief for.age discrimination).; After filing..
the .notice of intent to sue,: the aggrieved
person was required to wait 60 days before
filing suit so that the Seccretary would have
an opportunity to attempt’ conciliationof -

his elaim, = o077 ;
Numerous problems developed with: this
requirement. The first was that the:courts
strictly construed the concept of a notice of *
intent to sue. A peneralized complaint of

the requirement, it was held, . (See;"e.g., -

494 F.2d 485,"8 FEP Cases. 1.(CA' 5, 1%74):
521 F:
75);

632, 11 FEP.:Cases 292 (CA.6,719

lished opinion 556 F.2d'555;:15 FEP. Cases
1369°(CA2,:1977), and Enos.v. Kaiser
Industries Corp.. 16 FEP Cases 725, 727

_ Frequently, the situation arose iﬁﬁé'rej"t
of t
nd the giiéstion b
iod was: tolled - until

180-day requirement,
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pﬂsﬂng of the Labor Department nctlce
could; not rely-on the failure of the notice

180-day p:riud

Charg, Requlmmem

i - have to give 60 days' notice of intent to sue

7 in states with_state age. dlser’lmmatmn laws).

Lal

tempt’ conciliation, the  Conference

ntial. defendant-and generally- desenbes
“dction believed: to be discriminatory.”

ination is, adequate: to meet the 180-
ay filing'requirement
ral complaint ‘will: not. be sufficient to

Depsﬁ.ment _Dfﬁmal while an

ﬂttﬂi‘ statement AN

_requisite .10 ,
. ‘the ADEA and fha_t therefare equ!tabls
Qr -

1978 AGE BIAS ACT AMENDMEN FS

to: be posted ‘as tulling thb running of* the

'/, The'Senate  voted to denl with the prub—,
. lems of the 180-day filing requirement by
_~eliminating it. An aggrieved.person would

“Act provides that where an alleged unlaw-"

law” forbidding age

to:the Seeretary. but this notice could be .
iven at.any time. The House did not enact -

.comparable’ provision, The Conference’
Comm tee _decided to’ keep _the’ 180-day -
tim Hon - (and 300" days® for persons

“ to grant or seck relief from ‘such alleged
. discriminatory practice, no-action: may be

B
: have been commenced: under State'law,

jever, the rt‘:qmremem of ‘a'“notice of -
ten to: sue’ ‘is-changed to-one of a:-
charge.”. The change. in-language. is not -
designed. to_alter the basic purpose of the -
notice requirement, which is to provide the
epartment with sufficient informa- -
50 that it may notify all persons named
the charge as “prospective -defendants -~

- terminated.” This language is ambxgunus
-as to whether an aggrieved " person” must

- file a claim with the’ state - -adthority; :the

ommittee report says. It states that “the -
conferéeés intend’ that the 'charge’ require-
o Il be satisfied by the. filing of a

- .written: statement ‘which identifies the po-~ 17 general, courts have taken one:of three |

7 positions on the “question: Filing with t
. state is a jurisdictional prerequisite (See

The change .is designed to eliminate the -

ispute’ over whether a claim of .age dis- . tries Corp., supra, 16 FEP Casés at 72

- be ‘excused under cer‘tam_ Elrgumstancés
- (Griftin v. First: Pennsylvan

he requirement, although it remains - FEP Cases 54:(DC.EPa 1977),"or an ag-

en W ether a'statement taken down -

It alsp appears that -

person :is-making an'oral ‘com- -
‘be found. to'meet the require-

- among them. (Compare Vaughn:v. Chry

621 (1974) Rucker v, Gre
The repart states:
- that the ‘ Eharge - affir >
(C‘A 6, l976)

.15 FEP Cases 869 (1976); G

Cases 880 (1976) -and - withs Még;ilgﬁl
e

natlee rrmy exeuse dn- emplnygr S hulurg to
file: a timely. Lhargx. with the Secretury of
Labor, .

Resort to Stnte Authority -

“The courts have been w.xcd hj another:
procedural -problem, Seetion 14(b) of the-:

ful practice occurs in n state that has a
liserimination  and
establishing or nuthnnzmg a state authority

bmught under the ADEA:‘*belore the ex-
piration of sisty days” after: pmﬁeedm

unless such pmceedmgs have been ear}
resort to the state -authority before: pr”

ceeding under the ADEA: It:could be:in-
terpreted as meaning-only. that if'h does

state authority must be given 60 days to
resolve the dlﬁputc wn:hﬂut tEdEral inter-
ference. . ; '
There have been at least 43 repurtgd
court’ decisions wrestlm& ‘with-this language.

cases colleeted in- Enos.v. Kaiser. Indus-

727.), the failure to file with- the stale

grieved person. néed not file with- the'state
at all (Va.eque: v.. Eastern ‘Air. Lines; 405
F.Supp. 1353, .12 FEP Cases 686 (DC.PR
1975) The Eastern District ‘of Michigan®
has-issued -eight apmmns on- the ‘su
by six judges, and there is’little agr&em'nt

Corp.,382 - E.Supp, .143,”10 FEP;

Mchee v Fnr

ler Corp., 416 F.Supp. 666 ISFEP Cases
870.(1976); ‘and Graham v."Chryslét Corp

15 ‘FEP. Cases 876 (1976); with.B rtsch
Ford Motor Cao., 415'F:5u;

p:

Ford Motor Co,, 418 F.Supp. 4
877 1976) and:Ni
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Anocther problem involved the date on
- which:the ;180-day period began to run.
“The_Eighth ‘Circuit took the position that
the period should begin.to run on. the day
“-that an”employee officially. was terminated
.+ for.- ad -ative purposes rather. than
the . day that he was notified of his dis-
charpe.” Moses v, Falstaff- Brewing Corp.,
£)5'F.2d 92; 11 FEP Cases 828 (CA 8,
1975). This decision was folloved in Mar-
shall _v.’ Kimberly-Clark” Corp., : 15 FEP
Cases 690 (DC- NGa.1977), which held
“that. the 180-day period began to run on
‘day that:the employer: ended its pay-
ent . of sevérance pay to a former employee,
ther than on the date three months earlier
‘when it stopped his salary. :
However, other courts refused to follow

sich an’analysis. One court ruled that the
iod began to-run when an employee
received " notice” of " his termination and
stopped work, not when'he stopped receiv-
1g - the benefits of employment. Davis v.
RIR: Foods; Inc., supra.:The Fifth Circuit
“said  that the period ‘began to run when
n ‘employer, by acts or_words, shows a

“dlear. intention. to dispense with the ser- .

““ices of an employee and the services of
the employee are no longer accepted. Payne
. Crane Co., 560 F.2d 198, 16 FEP Cases
16 (CA 5,1977). The Third Circuit fol-
owed the: Davis and Payne decisions in.
_Bonham v. Dresser Industries, Inc.; supra.

A third problemn confronting the courts
concerned the form of the communication
‘between the: aggrieved "party and the-Sec-
rétary-of Labor. Would an oral notice of
i ue be sufficient to meet the no-
ent? . Some courts found this

419°F

v.. Crocker es
'673 (DC NCalif 1976); and Enos v. Ka er,

* notice of intent to sue was'a jurisdictiona

" failure to post would-axcuse noncompliat

~nation laws, (In addition; the court:foun

s Copyright & 1978 by The Buresn of National Affain, Ine,

e

oupp 2L |
1973); Sutherland

F:Supp: 610,
- 1976);zan
i lﬁfFEP«v

C.ETen ;
ank™13"FEP:C

Industries, Inc., supra.

Failure to Post Notle el

A further problem considered by a num-
ber of courts concerned. a claim .that the
employer did not post the required notice.”
from the Labor - Department  informing. .
employees of their rights under the ADEA.
Many courts took the position that - the
employer's alleged failure did not: excuse
the untimeliness of the employee’s: co
duct, since they took the view that a'timel

prerequisite - to " suit. See, e.g., Hiscott
General Electric Co., supra; and Brohl
Singer Co., 407 F.Supp. 936, 12 FEP Cases:
541 (DC MFla 1976).- But-three courts o
appeals have ruled that an eniployer’s f:
ure to post the Labor Department notice
may be cause for tolling . the . 180
day period. Dartt v. Shell Oil'Co.," supra
Charlier v. 5.C. Johnson. & Son;: Inc.;:35
F.2d 761, 15 FEP Cases 421 (CA'S5, 1977)
and Bonham v. Dresser Industries, . Inc.
supra. But even courts that have récognized -
the failure to ‘post as tolling: the 180-day i
period :have not applied this: concept in .7
every situation. In Skoglund v. Singer. Co.

13 FEP Cases 25} (DC NH 1975), a:fed
eral district court that -had said.that the:

with the 180-day, xequirement refuse
permit a store manager. to.rely on: the
leged failure to post, where it was onc
his duties to be familiar with antidiscrim
that the notice was in- fact posted.):I
Adams v. Federal Signal Corp., 559:F.2
433, 15 FEP Cases 1094 (CA gi 1977), th
Fifth Circuit found  that a - former em
ployee whose ‘responsibilities. included th
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th
[ also"a: division in the courts as
whether : the: Secretary of Labor is re:
L “to file a claim with a state’ before
- bringing -his own. action, One.court ruled
“'that_Section. 14(b) does not apply to the
“Secretary (Dunlop . v.' Crown Cork & Seal
Co., 405 F.Supp. 774, 11 FEP Cases 1446
(DC Md:1976),. but two courts have dis-
"missed “actions  brought by -the Secretary
- for’ failure ‘to, follow the section (Usery v.
West' Essex General Hospital, 15 FEP Cases
1130 (DC..NJ:"1977); -and: Marshall v.
.Chamberlain Mfg. Corp., 443 F.Supp. 159,
16 FEP. Cases 31 (DC WPa 1977)).

Semt: Discﬂssion

no language .in the ADEA
* amendments. dealing  with -any. of these
‘problems.: However, the Conference Com-
mittee report notes a discussion of the state
.deferral provision in the Senate Report and
~adopts, this: discussion. In :this discussion,
‘the” Sénate” Human Resources Cornmittee
‘stated that the ADEA" did not- preempt

It noted; however, that under Section 14(a)
of the: ADEA, the commencement. of an
~ action under the ADEA:would require a
. previously- filed” state age discrimination
lawsuit ' to:be held in~abeyance while the
-ADEA action was being litigated, unless it
- was determined that the two actions were
rot conterminous in nature. :
"With respect’ to Section 14(b);" the Sen-
ate Report states!'. '

“Section 14(b). of the Act provides that
.~ where an action of discrimination occurs in

and an agency empowered to grant or
- relief ‘from- such discriminatory prac-
. no’suit may ‘be brought under sec-

law

1328 (DC WKy 1974); Fitzgerald v.  New

“state laws dealing with age discrimination, -

" a !State which has -an -age discrimination

-of this Act before the expiration of

v. Jos. Schlitz Brewing 419 F,Sup
770, 12 FEP Cases 1494 (DC NJ. 1976)
Vazquez 'v. _Eastern - Air. Lines, supf:
Bertrand v. Orkin Exterminating:Co., 419,
F.Supp. 1123, 13 FEP Cases 1447 (DC
NIIl 1976); and Judge Garth's copcurrin;
opinion in Goger v. H.K. Porter Co;\ 492
F.2d 13, 17-18, 7 FEP Cases 71, 73-74
(CA 3, 1974).] -~
“Other courts, however, have ruled that
the complainant .must go initially to the

State authorities in every instance, and
that the failure to do so requires dismissal .
of the federal action. -[The Report:cit
Il

Vaughn v. Chrysler Corp.; supra, Smith
ases

v. Crest Communities, Inc.,'8 FEP-C

England Tel. & Tel. Co., 41 F.Supp. 617,
12 FEP Cases 1780:(DC Mass 1976);;and
the majority opinion “in: Goger v.- H:K
Porter Co., supra.] LT
_*'It is the committee’s view that an indi-
vidual ‘'who has been diseriminated against
because of age is free. to proceed eithe
under state law or under federal law.:The
choice is up to.the individual.. However, ‘as
Section 14(b) makes clear, if the individual
does choose to proceed initially under State
law, he must give the State agency at leas
60 days to take remedial action, before he
may commence a federal action.” 7
" This language will provide fodder for.a -
litigant who seeks to:-argue in court that
he was not required to proceed before the .
state authority before bringing: his. ADEA
action. It is not necessarily. clear, . ho
ever, that the courts will:follow. the inte
pretation set forth in the Senate Report
The problem is that Congress did not
enact Section 14 when it voted to amet
the Age Act. When Congress ‘amended Title
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aintain’a seniority system that perpetuates
the “effects of past discrimination. See
Teamsters v. U.5., 431 U.5. 324, ‘14 FEP
Cases 1514;.1526-1527 n. 39 (1977).

. IV. CONCLUSION

The Age Act amendments are designed
o, accomplish three things: protect ern-
ployees above the age of 65 from age dis-
imination, *outlaw mandatory retirement
‘onithe basis of age for almost everyone
below. the age of 70, and clarify procedural
. matters that have been before the Supreme

ourt.: " .. R

There is°a possibility that the ban on
mandatory retirement may have an ironic
“effect: on employees not near retirement
age. The ban will not preclude an employer

““employees to retire. This option has:b
cut off for employers by ‘the ADEA .amen

_c:. T0 Tetire or terminate an- mpl
will require; evidence that would stand

051
olation of Title VII for an employer to

- discrimmirzation, Applying these new stan:

Copyright © 1978 by The Buresar of Mujonl Alfaln, Ine.

nating an employee for, causi
mpetent.or unabl

progra at could .be used-to.force these

in court that the employee was not-per-.
forming properly, so that the employer can .
dermomstrate that it was not acting on’the. -
basis of age. To obtain this evidence; many-.
employers will have to make their program - -
for evalyating employees more honest; they..:
may have to raise their standards. However
if an- employer were to evaluate only.-i
older employees under its more severe stan-
dards, this would amount to age discrimi-
nation—hecause the older employees would
be singled out because of their age. . . "

Consequently, it would appear that the
employer would have to evaluate all of its
employes, young as well as old, under its
new stindards to avoid a charge.of age"

dards o all of the employees could lead
to" the termination of more younger em- -
ployees than would have been the case be-
fore the Age Act was amended.




" gnbmitted the -faliﬁwing
‘CONFERENCE REPORT

, [0 accompany H.R. 5383]

¢

’“;Tnhe:Héﬁimittééfb‘f conference on the disagreeing votes of the two

Houses on ‘the amendment of the Senate to the bill (H.R. 5383) to
‘Discrimination in Employment Act of 1967 to extend .

lya Hiouses 8 OWS: = e e

. That the. House recede from its disagreement to the amendment of-

he Senate and agree to-the same with an amendment as follows: .~
n4

lieu of the matter proposed to be inserted by the Senate amend
ort the following: -~ ' o
S S _gga}g;_r TITLE

Employment Aot dmendments of 1978 e
SENIORITY SYSTEMS AND EMPLOYEE BENEFIT PLANE

S50. 8. (a) Section 1(f) (8) of the Age Discrimination in Employ- |
Aot of 1967 (29 U.8.C. 625(f) '(lf)) 18 amended by inseriing.
Sindividual® a comma and the following : “and no such sendority. ..
 or employee-benefis plan shall require or permit the involun-
retirement of any: indwidual spécz}gld by section . 12(a) of.thi
ecause of the age of suchindividual”. - . o Vel
'he amendment made by subsection (a) of this section shall.
ect on the date of enactment of this Act, ewcep? that, in the:
“employees covered by a collective bargaining agreement which
effect: on September 1, 1977, which was ‘entered into by a labo
zation (as defined by section 6(d) (4) of the Fair Labor Stand
‘of 1938), and which would otherwise be prohibited by the
£ made by section 3(a) of this Act, the amendment made by
- of this section shall take effect upon the termination of
nt or January 1,1980,whichever occurs first. S

by The Bureaus of National Affairs, Inc.




‘age, and who, for the 2-y ' bero
 retirement, is employed in a bona fide gh policymaking -
‘pogition, if such employee is entitled to an immediate non, fsitagg :
“annual retirement benefit from a pension, profitsharing, savings, or. .
deferred compensation plan, or any combination of such plans, of the
: ',em}plgaygr ‘of such employee, which equals, in aggregate, at least
o BGTP00. , T
(8):'In applying the retirement benefit test-of paragra k(1) of
rtion, if any such retirement benefit is in'a form other than a
¢ annuity (with no ancillary benefits), or if employees con-
ny such plan or make rollover contributions, such benefi
8 adjusted in accordance with regulations: prescribed by ¢
‘Secretary, “aftér consultation with the Sceretary of -the Treasury;'so
thai.the benefit.is the equivalent of a straight life annuity. (with
benefits) under a plan to which employees do not contribu
which no rollover contributions are made. . ..« = e
thing in this Act shall be construed to prohidit c 301y

any employee who has attained 65 years of age but not
] ve, and:-who i3 serving under a condract of unlimited
enal; . ar arrangement providing for unlimited tenure) at an
natitution of higher education (as defined by section 1201 (@) ‘of the
igher Education Act of 1966).7. . .. - o
() (1) Sections 12(a),12(c), and 18(d) of the Age Discrimination
éﬂi_Eﬁzﬁ?ymﬂ;gé& of 1967, us amended by subséction {a) of this se
tion, shall take effect on Jonuary 1,1979.- -~ = T
(£)""Section 12(b) of such Act, as amended by subsection (a) of this.”
section; shall take effect on September 80,1978: - .. ool
- (8) - Section 18(d) of such Act, as amended. by subsection (a) of
. -thig section, is repealed on July 1, 1952. o R
Lo lwes . .. ENFORCEMENT PROCEDURE D T
=< SKe. 4 (a):Section 7(c) of the Age Discrimination in Employment
" Act of 1967. (29.U.S.C. 626(c)) is amended by inserting “(1)” after;
* the subsection designation and by adding at the end thereof the fol-
- lowing new paragraph: - T S
©1%(2) In an-action brought under. paragraph (1), a person shall be
entitled to a trial by jury of any issue of fact in any such action for
ery of amounts owing as a result of a wiolation of this Act,

Published by The Buresu of National Affairs, Inc. G




y notify-

ye, the Séere

ng such a 5 retary shall promptiy
persons named in such charge as prospective defendants in the ac- - -

vition-and shall “-‘z:'gmmpﬂg seek to eliminate any alleged unlawful prac-
tice by.informal methods ag conciliation, eonference, and persuasion.”.
te

-(8)-The amendment made by paragraph (1) of this subsection shall
take-effect with respect to civil actions brought after the date of enact- -
ment of this Act.' - 7 7 ' i

“(¢) (1) Section 7(e) of the Age Diserimination in Employment Act
of 1967 (29 U.8.0. 626(e)) is amended by inserting “(1)” after the -
subsection designation and by adding at the end thereof the following =

new paragraph: o o , S
L% (2) For the period. during which the Secretary is attempting to.
effect: voluntary: compliance with requircments of this Act through
informal methods of conciliation, conference, and persuasion pursuant’
to subsection (b), the statule of limitations as provided in section 6
of the Portal-to-Portal Act of 1947 shall be iolled, but in no event for.
a.period in ezcess of ome year.”. B - , S
. (8) The amendment made by paragraph (1) of this subsection shall.
lake. jgéctm;iﬁi respect to conciliations commenced by the Secretary.
of Labor after the date of enactment of this Aet. SO
PEDERAL GOVERNMENT EMPLOYMENT o
Seo. 5. (@) Section 16(a) of the Age Discrimination in Employment
Act of 1967 (29 U.8.0. 633a(a)) 18 amended by inserting “who are at
least. 40 . years of age’. after “applicants for employment” and by in- -
erting “personnel actions” afler “excepl’. ' S e

(b) (1) Segtion 3398 of title 5, United States Code, relating to tem- -

‘porary appointments. after age 70, is repealed. e
- (2) The analysis for chapter 33 of title 5, United States Code, i3
mended by striking out the item relating to section 3928
“(¢) . Section 8335 of title 5, United Stutes Code, relating to manda-

tory separation, is amended— B C v T
- .»vh(j)ifbym.sm‘king out subsections (a), (b), (¢), (d), and (eé)
i thersofy .- : g : . .

() by redesignating subsections (f) and (g) as subsections (a) .
and. (b)), respectively; and - ' :
. (9).by adding after subscction (b), as so redesignated, the fol- .
Iowing new subsections: L , L r

" Published by The Bureau of Nations! Affaiss, Ine.




the ;mbl-u:: z-nf;??'egt 8o rsmz, E : -
(@) Section 8339(d) . of title 5, United States ( 2

n of annaity, is amended by striking out “gection 8335 (_5})” imd

s,grzﬁgf?‘inliéu theréof “section 8335 ()™ w1
(e): Section 15 of the Age Discrimination in Employment: Act of,
967.:(29. U.8.C: 633a) i3 amended by adding at the end thereof the
ollowing new subsections: "~ . SRR TR
°4(f)- Any personnel action of any department, agency, or other en-:
tity referred to in subscction (a) of this section shall not be subject to,
or affected by, ¢ y provision of this Act, other than the provisions of
tion'12(b) of t%i&' Act and the provisions of thig section. ... <"t
9) (1):"The: Civil - Service Commission shall undertc ke a study.
lating to’ the: effects of the amendments made to this section by the.
Age’ Diserimination in Employment Act. Amendments of 1978, and:
the effects of section 12(b) of this Act, as: added: by the Age D1
orimination in Employment Act Amendments of 1918, ...t
4(2) The Qiril: g’rmizg Commission shall transmit a report fo the
President and to the Congress containing the findings of the Commais-
sion resulting from the study of the Commsission under. pam?qrzzph- (2):
“of ‘this subsection. Such’ report shall be transmitted no later than.

nuary 1,1980...

f): The amendments made by this section shall take effect ¢
September 30, 1978, ewcept that section 16(g).: of the Age Discrimin
tion'in Employment Aot of 1967, as amended by subsection (¢) of this
section, shall take effect on the date of enactment.of this Aect. .
‘o whwioo REPORT BY SECRETARY OF LABOR = s

‘Src. 6. (a)(2) Section & of the Age Discrimination in’ Employ-
ment Act of 1967 (29 U.8.C. 624) is amended by inserting “(a) (gz:
‘after.the section designation, and by adding at the end thereof.t
following new sentence : “Such study shall inolude— . . =~ = =
2L M CAY an ewamination of the effect of the amendment made by.

" gegtion 3(a) of the Age’ Discrimination in Employment Act

‘Amendmenis of 1978 in raising the upper age limitation establish-
. ed by section 12(a) of this Act to 70 years Qf;aigé;“ phia, iy
o %(BY g determination of the feasibility of eliminating éuch
 Umitationy: o R R L
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s adding at the end thereof the following new subsection: R
4(b) The report required by subsection (@) of this section shall be
transmitted to.the President and to the Congress as an interim report .
not later. than January 1, 1981, and in final form not later than
January 1, 1982.7. : ’ ‘

mended by subsect (e th

.. AUTHORIZATION OF APPROPRIATIONS
. 8kc. 7. Section 17 of the Age Discrimination in Employment dctof
71967 (89-U.8.C. 636) s amended by striking out ©, not in excess of . -
. $6,000,000 for any fiscal year,”. o

And the Senate agvoee to the same.

Car D. PEREING,
Aveustus F. Hawkins,
Jou~ H. DexT,

Eopwarp P. Bearn,

Micraer O. Myers,

Josepnt A, LE FANTE,

Tep Weiss,

W. L. Ciay,

Baurasar CORRADA,

Crauvpe PerpER,

“Arperr ‘H, QuiE,

RowNALD ‘A, SARASIN,

Jamues M. JEFFORDS,

C. PumseLL, -

Paour FinpLEY,

Grapys NoON SPELLMAN,
(only for consideration
of sections 4'(3%&11& 5,

- relating = to  Federal
Government - employ-.
ment, of the House
bill), IR
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CrATeORNE PELL, -

Gayrorp ‘NeLsow, -

Dox RiggLe, - -

Epwarp M. Krmmnr

. Ji J AVITE REIE :

Dicr SGH’W’EIKER,

RoBERT STAFFORD, '

Jorx H. CHAFEE, . '
Managers on ths Part of ths Ssﬂzts. .
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in explanation of the effec | agreed U
' racr)rnrﬁ,nded in the accﬂmpanymg conference report:
te’ amendment struck out all of the House bﬂl after the- :
cting clause and ingerted a substitute test..

The, House recedes ‘from its disagreement to the amendment of the
Senate with'an amendment which is a substitute for the House bill
ind the Senate.amendment. The differences between the House bill,
te: Senate amendment, and the substitute agreed to in conference'
re noted. below, except for clerical corrections, conforming c:.h&nrres-,

iecessary’ by agreements reached by the conferees, and rmnnr

’draﬁlﬁg nnd clarifying changes.

L BD’\A E’IDE DCGUPATID“FAL QUALIFICATION E?EEPTIDH

Semfs ezm&ﬂdmént
- The' Senate. smendrnent clanﬁes the meaning. of .section é(f) (1)
which- provides-that it is not unlawful to mandatorily retire an em

“ployee at an:age less than the upper age limitation in the Age Dis-

imination in Employment Act of 1967 where the employer ﬂemnna
strates that age is a bona ﬁde occupational qualification.

ke House bill:
The Hﬂuse bl]l cﬂntams no compamble provision.

edes. » 5 o
The conferees agree that the amendment neither added to nor worled -
ny dmnge uptm present law. S

: I‘RQEEITTC!N AGAINET ’\IAI‘T‘DAT‘DR‘E’ RFTIREMENT

‘Ssnats ﬂ?ﬂéﬁdfﬂéﬂt )

The Senate clnmﬁes secfmn 4(£) (2) of the act to pmhxblt, the ﬁiﬁﬁ&ﬁé

_‘tDr?‘ I‘Btll‘ti‘ﬂ?ﬁb;ﬂf an emplovee within the protected age group pursu-..

bona, fide employee benefit plan or seniority system Whmh Te-.
' i 'ﬂ:s suc’h treatment. :
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lmandrnent defers the eﬂ’ectnze date ni tha PI‘Ohlblt—lQll

.agamst. mgnd&itm*y retirement of persons 65 through 69 years of age.
-1f such retirement is required or permitted by bona fi
: ht, plans or seniority systems provided by collective bargaining a

de employee berl,

effect on September 1, 1977. The effective date of the prohi bl
tion in thesc. situations ' is the termination date of the collective
bargaining agreement or January 1, 1980, whlchever tn::cm-s first.:

Houss bill -

The Hﬂuse bill delays the Eﬁ’e::twe date in such cases fnr ccﬂlect.ive‘
rgain agreements in effect at least 30 days before the date
‘enactment. The delay is for 2 years after the date of emlctment or unti

: rtha te iination of such agreement, whichever occurs ﬁrst

2 ' agregﬂzsnt
: The House recedez

BDEA FIDE. EXECUTIVE . EXEMPTION

ngzt# amendment : /
The Senate amendment pmvldes tlmt certain high-level eTecutlv 5"

h‘xay be mandatorily retired hetween the ages of 65 and 70, The amend-

ment “includes’ in the exempted group those who are members of a
sel rroup of management or highly compensated Em])lDyEE‘i who
are entitled to-an immediate nonforfeitable annual retirement. benefit =
provided by the employer which is the equivalent of o strai ht'lif

» equal to $20,000 per year, exclusive of social Seeurlt_} amounts

-attributable to employec contributions and contributions bv prior

emp]nyers “The -Senate amendment ‘provides that: the Secretary of -
Labor shall annua]]; adjust the retirement income amount to reflect in-
creases or decreases in the cost of living. The amendment also anthor-
izes the, Secmtnry to develop regulations n‘gnrdmﬂ' ﬂle Ccﬂnputatmn
of thc retiremgnt income test R . :

»The Hc:use blll‘ccmtams nosuch prov1smn.

Publixhe;l by ‘ﬁie Bureau gl’ Hmﬁml AiTmn‘ lm‘:




tions, and ‘contributions’of prior employer e
‘The phrase “bona fide executive or high »pﬂlic%makin'
ended to clarify the class of employees covered by the Sge
. Concerns  were expressed by the conferees that low-level man
ers, supervisors, or blue collar workers could be mandatorily retired-
under the Senate amendment. The conference ag ment make clear-
that an employee will not be subject to mandator, retirement solely -
hecause he or she meets the retirement income test. '}‘Iié employee must- -
also be a bona fide executive or high pﬂli@ymakin%emplﬁyea, DR
The definition of bona fide executive under the Fair Labor Stand- -~ .
~ards Act of 1938 contained in 29 C.F.R. 541.1 is intended to be a guide-

ine for determining those employces who meet the definition of execu~
tive for purposes of this amendment, However, that definition has .
been expansively interpreted, whereas the amendment:is intended to
cover only certain hiﬁh'level executives of employers who are subject
to-the provisions of the act. The conferees agree that to fail within the
test' the employee must be a bona fide executive as defined in 29 CF.R. -
541:1 and in addition meet the criteria described below. Although the -
examples used to describe such criteria refer to corporations, the'con-
ferees do not intend to excludeany covered employer.. ' . e

" Typically the head of a significant and substantial local or regional
operation of a corporation, such as a major production facility orre--
tail establishment, but not the head of a minor, branch, warehouse or .
retail store, would be covered by the term “bona fide exocutive.” Indi-

iduals at higher levels in the corporate organizatic ! ‘W

0 omparable or greater levels of responsibility and authority as'

»y established and recognized criteria would also be covered.
‘The: heads of major departments or divisions of cor] orations &re
ally located at corporate or regjonal headquarters. . ith respec

to employees whose duties are associated with corporate headquarters
operations, such as finance, marketing, legal; production and manufac
¢

‘a corporation organized on a productline basis, the man

agement of product lines), the definition would cover employees who:
head those'divisions, .~ ‘ .
n a large organization the immediate subordinates of the heads of
these divisions sometimes also exercise executive authority, within the .-
meaning of this exemption. The conferees intend the definition to cover '

h'employe s,‘f_hy‘possessrespﬁﬁsibiiity,}whieh,i_svcdmgamblaiﬁ

Affairs; Ine,
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7 ﬁf a “high Pﬂl:eymaklng” erﬁplayee :
ees further agree that this exemption is not app]ncable to
Federal ¢ plovees envere& by seetmn 15 Bf the at't ,

E'.:V amendment permits mandatory - retlrement uf ml]e
‘,1ty faculty members between 65 and 70 years of age who
under a contract or similar arrangement which pmﬂdes

nce czgrésméﬂt
‘he  House_recedes with an smendment Whlch prﬂwdeg that thls ’
exemption is repealed on July 1, 1982, . i
The conferees agreed that this provision is not gpplmahle to Fede,"{
amplcwees covered by section 15 of the act.
RAISING THE UPPER AGE LTMITATIDF

TThe“Senate ﬂ;ﬁiendment raﬁes the upper Ege limﬂ: af the act fmrn 65
K of age. eﬂ'ectwe Jﬂnuary 1, 1‘9’?‘9 :

i Hms i
.. The, Hause bill raises t.he. upper age limit of t‘he act from 65 ta 70
years af ng 18;0 days followmg the date of enactment

"I“’be ‘House bill B.m nds section 12 of the act by Ellﬁlln&tlng the uppe
tati n for most c:ﬂilﬂn Federal emplﬁyeea, but does not EﬁE.!‘.

b,vTh& itexu of Natis ‘Aﬁ'nln. lﬂc




vate recedes, with an amendinent which provides that
1. The ‘effective date of the elimination of the upper agel

for Federal employees is September 30, 1978, S o

"9, The Civil gerviee Commission study of the Federal employec.
.. provisions will be completed and transmitted no later than Jan--
7 uary.1,1980. : B : :

REPORTS BY THE SECRETARY OF LABOR

The Senate amendment requires the Secretary of Labor: v

“ “1: To'conduct:a study on the effect: of raising the upper age
limitaticn to age 70, the feasibility of raising the limitation above ..
70 years of age, and the feasibility of lowering the minimum age .
“for coverage under the act;- . D e

" 2. Requires that an interim report be submitted no later than

9 years after the effective date, and that a final report be submit-

ted no later than 3 years after such effective date; and DR

3. Provides that the Secretary of Labor may carry out the study -

rectly, or by contract or other arrangement. [ it R

‘The House bill requires the Secretary of Labor. R
.1, To submit an interim report'to the President and the Con-
ress no later than 1 year after the effective date, and a final re-
port no later than 2 years after such effective datejand ... - -
. 2. To conduct a study.to determine the feasibility of eliminat--
ing the upper age limitation established in section 12(a) of the: =

edes with an amendment which:
etary’s interim re
mitted to Congress and to the President by January 1,198

Provides that the study focus on the Teasibility of ' é}imirmt

 upper age liihitaftiﬂ;lE;

ithed by The Bureau of National Affairs, Ine.
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- 1978 AGE BIAS ACT AMENDMENTS

.o 8% Strikes the m(]:li_r,emgnt that the study focus on the feasi-

- bility -of lowgﬂng't e minimum age for coverage under theiact, -

while retaining the requirement that the study focus on the effect

~of raising the'age limitation to 70 and the feasibility of raising

‘the age limitation above 70 years of age; ST
4, ,%eequires—tha Secretary to examine the effect of the bona fide .

_executive and’ tenured faculty exemptions and to make recom-. ;

‘mendations thereon ; and ST R

- 5. Requires the Secretary to complete the study required by sec-

~tion of theact. . pETelin e o .

" The conferees intend that the Secretary adopt the report ‘and rec- i

ommendation as his own whether or not’it has been contracted out.

. 180-DAY NOTICE REQUIREMENTS

_The Seriate amendment eliminates the requirement in section 7(d).
" -of the act thdt an individual notify the Secretary of Labor before the
*._commencement of a civil iction no later than (1) 180 days after the.
‘nlleged unlawful practice occurred; or (2) no later than 300 days": .
fter the occurrence of the alleged unlawful practice if the aggrieved -

Sgﬂaisizmsmfm-snt SR

‘individual ‘chooses to commence proceedings before a -State -agency
hich is empowered by State law to grant or seek relief from ape
crimination. ¢ i R CEE L
The Senate amendment retains the requirement that no civil action
» be'commenced by an individual until notice of intent to file suit
has been given the Secretary not less than 60 days prior to’commenc
ment: of such action.” R T :

he House

L

e House bill contains no comparable provision.
onference agreement T W PTARS |
The House recedes with-an amendment retaining the 180-day and

(4]
0-day time limitations in section 7(d), but requiring that a“charge”
her than a “notice-of intent to sue” be filed with the Secretary of -
" 'Labor:within this period. The 300-day:limitation and related “State
"deferral” yrocedures are described in more defail -in Senate  Report,
© ‘95493 at pages 5 to 7. The’conferces adopt. this discussion in:the

ate:repork. - . - TEC .
This change in-language is not intended to alter the basic p ,
“the’ notice jrequirement, which is to provide the Department::
flicient ‘information so that it: may notify prospective: defendant
nd to provide .the Secretary with an opportunity to inate-t
alleged unlawful practices:through informal methods of conciliatior
Therefore, the conferees intend that the “charge” requirement. wi
satisfied by the filing of a written statement which identifies the p
tial defendant and “generally describes the action  believed
discriminatory.. - ; e '




+1978.AGE BIAS ACT AMENDMENTS - ..
ol iab’-relnted benefits, Second, it includes liquidated damages (calcu- =
-lated as an amount equal to the pecuniary loss) which compensate the ' :
‘aggrieved: party for nonpecuniary losses arising out of a willful vio-
lation of the ADEA., . =~ .~ S STRAL
“,The Supreme Court recently ruled that a plaintiff is entitled to o
~jury -trial.in . ADEA’ actions for lost wages, but it ‘did not decide -
.. < .whether there is a right to jury trial on a'claim for liquidated damages
Lorillard v, Ponas, 98.8,Ct, 866 (1978). Because liquidated damages
“are in the-nature of legal relief, it is manifest that a party’is entitled.
‘to have the factual issues underlying such a claim decided by a jury.
~The. ADEAas amended by this act does not provide remedies of a :
" punitive nature. The conferees therefore agree.to permit a jury trial
on the-factual:issues underlying a claim for liquidated damages be-
cause the S?ﬁme‘ Court-has made clear that an award of liquidated
".-damages under the FLSA isnot a penalty but rather is available’in-
--order ‘to provide -full compensatory ‘relief for ‘losses that are-“too
. obscure and ‘difficult of proof for estimate other than by:liquidated . .
e damagea’!ﬂi{smight Transportation Company v, Missel, 316 U.S. 572, -
| 583-84, (1842). '. e

I o AUTHORIZATION OF APPROPRIATIONS

.~ House bill ;. e
7+ The 'House bill eliminates the current authorization ceiling of -
:$5,000,000 for any fiscal year for the purpose of administering the -
Senate. amendment . . o

++.The Senate:amendment contains no comparable provision. -
.. The Senate recedes.

L AEVIQRY COMMITTEE ON SHELTERED WORKSHOPS
- The Senate amendment requires the Secretary of Labor to appoint
L committee to advise the Secretary on the administration and enfor
ment.of :section 14 of the Fair Labor Standards Act. LT
- The House bill contains no comparable provision,

Natiénﬂ Affaies, Ine




| TEXT OF CONFERENCE COMMITTEE REPORT 63

_the time period will bo available to plaintiffs under this Act. See, e.g., -
- Dartt v. Shell 041 Co., 539 F. 2d 1266 (10th Cir. 1976), affirmed by an
evenly divided court, 98 8. Ct. 800 (1977) ; Bonham v. Dresser In-

- dustries, Ino., 18 FEP Cases 510 (3d Cir. 1977); Charlier v..8. C.

~ Johnson & Son, Inc., 556 F'. 2d 761 (Bth Cir. 1077). ' E

~_TOLLING OF THE STATUTE OF LIMITATIONS DURING CONGILIATION

. Senate.amendment . R T P

-*The:Senate amendment amends section 7 (e) of the act to provide
that the statute of limitations.as provided in section .6 of the Portal-
to-Portal ‘Act of 1947 shall be tolled (for a period not exceeding 2
years) during the period in which the Secretary of Labor is’attegi?t-
ing - to- effect voluntary compliance pursuant to section 7(b).-This

~~amendment_does not .apply -to conciliation required by. section 7(d).

: ‘Houwsebill: :
~ .. TheHouse bill contains no comparable provision.

" ‘Conference .agréeement '

'The House recedes with an amendment which limits the period of

tolling to 1 year ratherthan2. .° . , ) e

. The conferees.agree that it is appropriate for the tolling of the.

statute of limitations to begin when the Department of Labor states,

ina letter to the prospective defendant(s), that it is prepared to com- . -

mence conciliation pursuant to section 7 (b) of theact. oo
The  conferees wish to make clear that conciliation is not.a juris-

dictional prerequisite to maintaining a cause of action under:the act. .-

* In:Brennan v.-Ace Hardware Corp., 495 F. 2d 868 _(8th Cir. 1974),

‘the court reflected o proper understanding of the conciliation require-
ment directive -
&

in rejegtingthegmp’loyer’syargument,that,,the’ statutory otiv
“oondition precedent to the court entertaining jurisdiction of the
I'action.”. In that case the court correctly noted that section A(b)-
ra, i 3

rants to distriet courts the equitable diseretion to stay lawsuits pend-”
ing before them in order to permit conciliation to be completed before
the lawsuit continues... o el o R

s S ' JURY TRIAL

ngtaamgﬂdﬂwnt !
The Senite

ate amendment provides that in any civil action brought by
rson-alleging:discrimination on account of age there shall be a
ght'toa jury trial if the action involves monetary damages, whether
or not equitable relief is sought by any party in the same action. = =

se bill contains no comparable provision. '

o House recedes with an amendment which provides for a’jury °
inl-on any issue of fact in an action for recovery of amounts owing. -

5.3 regult of a-violation of the-ADEA. Under section 7(b), whic;ﬁz
corporates the remedial scheme of sections 11(b), 16 and 17 of the.

ounts owing” contemplates two elements ¢ First, it includ

n s such’as.w ] ' :

nce agreement -

=

’ s § ik L = . 3
-of pecuniary .or- economic 1o
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Genfsrams ggresmsm% Ll
5 Tha SEnEta recedes. ’ -
CA‘RL D PF.ﬁKTHE, : ‘
‘Avcustus F. HAWKING,
Joux H. DeNT,
- Epwarp P, Braro,
Miorars O. MyErs,
Josepm ‘A, Le FanTe,
" Trp Wriss, - :
‘W, L. Cray,
‘Barrasar CORRADA, |
Cravpe PEPPER, -
Arperr H, QUIE, =
RowaLp A, SARASIN,
JamEs M. ngm,,
C. PurskLL, .y
Pavr, FINDLEY, bt
Grapys Noox- SPELLMAN =
(only for consideration
of sections 4(c) and:5, .-
relating to Federal Gov. - -
‘ernment emplavrnent of =
the House bill), - e
Cec HrFren @ (only..for
' ::t)nslderntmn of sections
4(c) ~'and 5. relating.
to Federal Gﬂvernment s
“employment, = of thg
 House bill), :
ED DerwinsrI (only- for
" consideration of sections .
‘4(c): and 5, relating
to Federal Gavenuneﬁb -
_employment,” Df -the -
“House bill), . R
M emagsm enthe Part o f
H. A, WIiLiams,
- JENNINGE RA}TDQLPH, :
. CratBORNE ‘PELL,
" GAYLORD' Nm,scm*,
Doy Rreerr, i
. EpwArp. M. KEHNEDT, \
S Jo JaviTe,
-Drck Scm,
“ROBERT ‘STAFFORD,
~Joun H, CHAFEE,
M aﬂﬁgsrs onthe P@rt of the
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C B
arkers find themselves
jeﬁ'orts to retain

d espe
isplace mmjnbs.

f arbngrary ‘age ‘limits

jab perfnnnanc:.

e - desifable pi—at:tlces may
sadvantage of. nlder perscms,

”'e, ac ptabilli:y is, relatwe to-'the
; ulder warkars.

uymgnt becausé of‘ age. burdens com-

Act fo prumﬂte Empluyment of ulder per=
3 based on their ability rather than.age;

nued .émployment. and contri-
:nnomy In order ‘to achieve
Ae

. to the emplayment of older p:rsuns a_qd

- their skills; -

pmductmty and
. the varjous media of communicati

cially. to regain em-
tion of employment;

_ tive effort, the development of faciliti

‘programs.
‘effective date of this -Act, th

7 sures he may deem desirable to change’

the free flow of gcﬂds in. com-" PRDE]BI’IION OF AGE DISQREII:HA

yitrary ! age- discrimination in (1)
h e and wnrkers »:eharge-

fre, pect to his i
_tmns, or pnv:leges of em' yme

};knr tend to . deprivi
“: ployment; uppuﬂu
- versely ,affect h status .

e Secretary rof

Age Disc 'immahan in Emplnyment Act

g Ta:t ﬂf the Age Ducnmma:mﬂ in Emplbymem Acrof 1967, P.L. QﬂiEDE e_ﬁ'e&tms June?
v I.? 1965 The Act reads as last amgnded b_v the 1978 ﬂmendments ‘

the - promotion * of -measur

“(2) publish“and : otherwise mak& avaﬂ-_g
able to Emplﬂyers, professional - mcletlesd,
other interested persons the' fixdings’ of
studies and other materials for the promo-

(3) foster, -through=the : pu
ment service system and through~cooper:

public and private -agencies for expanding.
the opportunities am:l poteﬂtmls of ‘older:
persons; .

-(4) sponsor snd assnst State ind-
munity mfnrmatmnal and ' educatior

(b):Not later than six- mcmths f

shall recommend to the Congress any ‘mea:

lower or upper age limits set. fnrth in
tmn 12,

See 4 (a) It 'shall be unlawfu
emplayer—,

(1) to fail or refuse to hufez 3
individual ~or. nth_erwnse ,dls-

employees-in- any way. whic |
ny ndividu

of such ,dmdual 5 ége,

(3) to reduge the wag
ployee in urder ta Eﬂmply wnth‘ th Act
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emphyment any mdmdual on the basls of
su h individual's age.

(c) It shsll be unlawful fnr a labnr or-

‘any individual because of his age;

@to 'l iit, | segregate, ‘or classify’ its
embership,“or ‘to.classify or.fail or refuse
t fer” for. employment - any “individual,
gl :any way ‘which- would deprive or tend to
deprive
‘portunities, or would limit such employment

oppo tunities or- athgmlse:adversely affect
his: status- as an employee or as.an -appli--
cant - ifor gmplayment bet‘:ause of such

rer to discriminate against an individual
ion of this sectmn- ,

"7 (d) It shall be unlawful for any. emplayer
tn discriminate agsmst any of his employees
or appllcantsj -2l ’luyfncnt, fm an em-
ployment: agency t
‘any individual, or for:a, labor -:rgamzatmn

has: nppﬂsed any: practice’ made

unlawful by this section, or because such

mdmdugl - member,or applicant for mem-
=rship 5 1

[ artz,lpatéd in any manner in an
'pmc-eedmg. Dr htlgatmn

blish, -or: cause to_.be printed
d,"any notice or advertisement

hip in or any classification
. ph:yment by:such a labor
organi; atmn, OrsTe atmg to .any classifica-
it r referral fol ployment by such an
indicating any pref-
SpEElﬁﬂatlDﬂ, or

bor .-Amendments of 1978.in raising the upp
- ‘age limitation -established.
. DF thlS Aet tn 70 years Dt

w’rsagex

tion:. of - the " par-

;seniority system or any bona fide employee

A (1) tt: exclude ar tt: cxpel fmm its mem—-

bershlp o otherwisé to discriminate against, or insurance plan, which is not a subteffuge

¢ any individual. of employment op- -
':,Acause of the age of such individual.”

(3) to cause ar:aﬁempt tqc—ause.an em- .

“discriminate ‘against any member thereof -
- applicant for membership, because such
mdmdual member, . or. applicant for ‘mem-_

. tive only until the termination of “such

arge, testified, as- agreement -or- on January 121

~an lndlvxdual for gcmd cause.

] urgam”atmn, or: emplﬁymmt agency( iSTUDY BY SECBETARY OF LABOR

,dln:cted to undertake ‘an’ appropriati study
employment by such an em-

dis- -
.~ amendment made by section:3(a) of the

n reasgnably necas-

1978 AC‘-E BIAS_ACT AMENDMENTS "

tion is based on reasnnable fseturs uthcr
than age;
(2) to nbserve the terms uf a bw:ma fide

benefit plan such as retirement, pension,

to evade the purposes of this Act, ‘except:

~ that no"such ‘employee” benefit plan ‘shall

excuse the ‘failure to-hire any individual, -
and‘no such’seniority system or em nloyee
benefit plan shall “require -or - permit "the
involuntary retirement “of " any - individual
specified by :section:12(a) of this. Act be-:.";

[1978 ‘Amendments: Section: 4(1')(2) was
amcnded to include the following language:
“and nosuch seniority system or employee

benefit plan shall require or permit the

involuntary retirement of ~any . individual

specified by section 12(a) of this Act:be-

cause of the age of such individual."” -This
amendment is effective as of the date.of

‘enactment of .the 1978 Amendments Hﬂwf )
‘ever, there is an exception in the case: of:
‘employees covered by a collective; bargaining
* ‘agreement in’effect on September1,.1977,
. which was entered into by a labor organiza-
“tion (as defined by section 6(d)(4) of the
" Fair Labor Standards Act of 1938),7and

which otherwise would be prohibited by the
1978 amendments. This exception is effec-

80, which-

ever oceurs first. 1 _
(3) to discharge or otherw

Sec. 5(5)(1) The Secretary’ of . ‘Labor

uf :institutional “and other ﬂ‘angements
giving rise to involuntary retirement,’ and”,
report -his: findings and any;appropriate
legislative -recommendations to the Presi-
dent and tothe Cnngress Such. Ztudy hall
include— :

(A):an. éxamin

n nf the eﬁ'ect of thE .

Age- Diserimination - m Emplnyment :Act,

s&etmn 12(




Q

ERIC

Aruitoxt provided by Eic:

. TEXT OF AGE BIAS ACT,'AS AMENDED

"“(D) “an ‘examination of -the eﬁ'ecf of the

- exemption - contained “in - section 12(c), -

" relating- to certain ~executive : employees,

‘and the:exemption contained in -section -

12(d), relating_to~tenured 'teaching "per-.
s::png]f S PR . o
(2) The Secretary may undertake the
subsection- directly or by contract or other
‘arrangement.. . o ’

‘(b) Th

rim report. not -later than January 1,

and in"final form not later than
1,:1982." T

- {1978 - Amendments: .. Subsections * (A),

(B), (C), and (D). were added toredesig-

ated Section 5(a)(1), formerly Section 5 of

1
X

dded to_provide for a study of the effects
he 1978-Amendments.]

*ADMINISTRATION .-

Sec.’.6.” The : Secretary “shall -have the

owe b A . :

" (a) to make delegations, to appoint such

“dgents ‘and employees,and to pay for tech-

-nical assistance on a fee-for-service basis,

‘as* he:deems ‘necessary. 1o “assist- him_in

‘the performance of his functions under this

“"(b) fo . cooperate

Jlocal; and other agencies, and to cooperate

iz

“this Aet. ..
CORDKEEPING,’
AND ENFORCEME!

NT e

- POWEF {0 - maké ‘investigations -and- require
tﬁ;'keepiﬂg_af records necessary or.appro-

th the powers and procedures
pro ‘sections.9” and -11.of the Fair
as amended

bor. Standards ‘Act ‘of 19387~
U.5.C:209 and 211).- ..

nforced:‘in *acc

:11(b);.16 (e

‘Labor Standards Act of 1938,

‘individual as-a result of a violation of .th
‘Act shall be deemed to be unpaid mini:

study’ required “by paragraph.(1) of this h

» report required by subsection -
(a) of this section, shall betransmitted
the: President and to the Congress as an |
- grant such legal or equitable relief as may.
-be appropriate to effectuate;the purposes of.

-ment.or promotion; or enforcing the liabilf
: : t ) 3 of ~ for amounts deemed to ‘be unpaid ‘mi
‘the Act: Subsections (2) and (b) were also - 1

~methods of conciliation, confes

“with'__regional, - State, ‘
i ““vidual to’bring such action shall
rnish technical assistance to em- " ' a

#labor: organizations, and employ--
agencies to. aid 'in . effectuating the .

" the- Secretary to_eniforce”the right of
“individual under this‘Act.” Gt s

INVESTIGATION, - (1), a-persor
© T jury of any issue of
Sec. 7. (a) The' Secretay shall have the 1or recovery of amewn(s G

he administration of this Act:in
“to include subsection (2);-

in “acco ince  with. the. powers,
ies, and procedures provided ‘in sec-'-
ept. for subsection (a)

* by an - individual ‘under th tio

.. Secretar

4 of 'tliis'Av:;t'ksh'illr be deemed to be 'a pro-’

hibited- act ‘under section 157of the’ Fair,,
amended
wing “to an

(29 U.5.C. 215), Amounts

mum wages or unpaid overtime compensa-
tion for purposes of sections 16 and 17 of
he Fair Labor Standards Act of 1938, 7as’
amended (29 U.S.C. 216, 217); Provided,

* Thatliquidated damages shall -be -payable
only -in- cases .of willful “violations of ‘this*

Act. In any action brought to enforce’ this
Act the court-shall”have jurisdiction to

n judg: :

this ‘Act, including without limite
tate:

ments ‘compelling -employment;:

mum wages or.unpaid overtime compens
tion - under this section.” Before instituting
‘any.action under this section, the- Secretary
shall attempt to eliminate the di rimina-=
‘tory practice ot practices alleged, and- to:
effect voluntary. - compliance . with e
requirements of -this:Act through informal.

e, . and

persuasion, : :
“(e)(1) Any  aggrieved -
bring a civil. action in.any

court.of ‘compe-~

ny

tent jurisdiction for suchlegal or equitable
: relief a:

‘will effectuate the purpos
‘Act: Provided, That the:right _of an;
0 terminate:

:tion ‘by,.

f this;

upon_the commencement ‘of

-of a violation” of this Act, :rgfgardlesgf:
whether equitable-relief s -sought:b)
party.in such:action. = - ;
(1978 Amendments: Sectic
designated Section 7(cX1) an r
~entitling"p

toa juryt fact.]-
(d) No civil_action :may be com:

1l on issues of |

.60 .days after a charge.
.discrimination  has" been - filed
Such;ach arge hall
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;‘mthm JDO days after the allgggg

“notice of termination of prﬁeeedmgs ‘under
tate law, whichever is earlier,

~'dants in the-action and shall promptly
.seek’ to' eliminate any- alleged unlawful
raéthe by met'mal methads of concilia-

an. notice Df lﬁtent to sue, w:th the
; Section 7(d)(1) takes effect with
-civil -actions brought . after the
ment of the Amendments B

(e)(1). SEetIDns 6 and 10 of the Portal-to-
‘Portal Act of 1947 shall apply to actions
under this'Act. " -

< For the permcl during which the Sez
is “attempting “to “effect voluntary
nce. with ‘requirements: of ; this Act
thrnugh'mfnrmal ‘methods of ;conciliation,
'conference, - and - persuasion - pursuant to

hall,,be ‘tolled, but in ,na
excess of one year.

7(2)( 1) Wamd was

TeX2 apphes t0° chL'!hathlhs mmmenced

t of th i Amendmems 1

ry .
agency,- aﬂd labor- nrgan
pcsted in cnnspmuﬁus places
its-premises.a -notice:to be- prepared
or. approved y the Secretar_v semng fnﬁh
informa

1 1th the provisions
cha ter 5. of ‘title 5,
f

“(2)in a case to whieh section - l4(b) ap :

P
‘after. reeexpt by the individual of -

pﬂ” ‘receiving ‘such a charge, the Seere -
ary~shall promptly - notify - all - persons . -
.. namied in such charge as prospective defen..  formance of duties under this Act: shall -

.be punished by a fine of not more :than:
- $500 or by imprisonment for not’ more

.than_one year, or by both: Provided; how-

-merce who has twenty-or more. employees

subser:tmn (b), the ststute of . hmltatmns,
p .- more calendar weeks in the .current “or

;- Section: 7(&) was
~any agent of such a person,

cretary- of Labor after the date of
: . interstate agency but such ferm does not'

+ include the United States, or a corporation

- wholly owned: by the Government_o

- United States. (as; ame de '

S 1,1974) :

~ cludﬁ an agency nf ‘th

‘ a. labnf Drgan, [
" affecting camme:ze, ‘and any agent D,-

essary r.sppmpn te for
: stabhsh_,

,_assncxatmn. ‘or plan 50 € gag&d in w
employees parti pste and-wh sts fi

1978 AGE EIAS ACT AMENDMENTS

-find . necessary and pmper in the. pubhc

[interest.

CRIMINAL PENALTIES .

Sec. 10, Whoever shall tan;lvbly resist,
oppose, * impede, - intimidate, or interfere -

: with a duly authorized rgprgs&ntatlve of the'.i:
‘Secretary while he is engaged in the.per-.:

ever, - That no "person shall be imprisoned
under -this section except when there has’
been a prior conviction hereunder. .

DEFINITIQNS
See, 11, For the purpases nf thls Act—

(a)- The term ‘‘person’’ means: .one or-
more  individuals, partngrshlps * associa- =
tions, - labor organizations, cnrpmatmns
‘business : trusts, legal representatives,.or *
any organized groups of persons. 4

(b) The term"'emplnyer Jmeans a per-
son engaged in an industry affectmg ‘com-

for each-working day in each- of twenty or:

preceding " calendar year: Provided, - That "
prior to. June 30,1968, employees- havmg »
fewer than fifty employees shall not be con- ...
sldéred employers. The term also meansi(1). -

or :political subdivision
agency strumentality of a State or
political ~subdivision of a ‘State,‘and anyr

(c) The, term . Emplayment

w1th nr w:thnut mfnperisatmn t
employees for an employer and
agent of .such a- pEfSﬂn but ;

on engaged in’z
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+.the purpose, -in. whole or in_part, of dealing
““with employers -concerning grievances, la-
““bor disputes, wages, rates of pay, hours, or
other terms or.conditions of employment,
and any conference, general committee,
joint or system board, or joint council so
' ‘engaged which is subordinate to a national
= or.international labor organization, - ,
‘ (e) ‘A labor organization shall be deemed
o be engaged in an industry affecting com-
merce -if ‘-%1) it maintains [or operates a
“hiring hall_or hiring: office which procures
_employees for an employer or procures for

employer, or.(2) the number of -its mem-
bers- (or; ‘where it is a labor organization
" composed of ‘other labor organizations or

organization) ‘is fifty or more prior to July
1,-1968, or twenty-five or more on or after
“July 1,°1968, and such labor organization—
(1) is the certified representative of em-
ployees under the provisions of the National
Labor Relation Act, as_amended, or . the
Railway Labor Act, as ame dedjor. -
- (2) although ‘not certified, is a national
- international | labor "organization” or_a

presentative of employees of
ot employers engaged 'in an
g commerce; or

‘a local *labor organi-

" sentin

of paragraph (1) or (2)yior -~ ,
“has-been chartered by a labor or-
jon representing. or “actively seeking

ed ‘with such"labor. organization;. or
‘conference, general committee,
stem’ boird or joint-council sub-

fial or international labor
yich -includes a: labor- or-
aged in an industry affecting

3

iphs of this. subs

mployed ™ by -any. employer- except
rm . emplo

_government, governmental ‘agency,
“political subdivision. (as amended

1ployees ‘o Féﬁunities to work for an-

their representatives, if the aggrepate num-
' \bers -of :such other labor -

.dispute would_ hinder - or ' obstruct
‘merce or the free flow of commer:
.includes any activity or industry *'a
‘Laber-Management. Reporting 'and

‘labor organization recognized or act- - S en
I'labor organization recognizec. Of ACt: - g0 o Act of 1959,

body which is repre- .
ng -or .seeking to represent -
employees of employers within the meaning-:
* LIVITATION, _
g . shall be limited to individuals

UE! Nich - slc .- of age,
enjoy membership or become - -~ (py]

in"the meaning of any of

* “straed to~prohibit. compulsory retir
- : ‘of any employee who.has d 65
f) The term “‘employee’” means an indi- . -a ut:n

" shall not include

State or political subdivision of any State"
by the qualified voters thereof, or.-any
person chosen by such officer to be on such
officer's personal ‘staff, or an appointee an
the policy-making level or an.immediate,
adviser with respect to the exercise of the
constitutional or legal powers of the office.
The exemption set forth in the preceding”
sentence shall not inciude employees sub: -
ject to the civil service laws of -a-State

effi

tive May 1, 1974) L U
“(g) The term “‘commerce” ‘means trade, -
traffie, commerce, transportation, trans-;
mission,  or - communication - among " the -
several States, or between a State and "any

place outside thereof; or within the District
‘of Columbia, ora"possession of the United:
States, or between points in the same

but through a point.outside thereof: = ¥

(h) The term “industry  affecting com-,
merce” -Mmeans -any -activity, business, or.
industry in commerce or in which'a

ffecting
commerce’’ - within “the meaning of 'the:
Dis-"

- (i) The term “'State’ includes a State of
the United States, the District of Columbia,

‘Puerto Rico, the Virgin Islands, American-
"Samoa, Guam, Wake:Island,
/"Zone, and-Outer Continental

“the Canal-
‘Shelf Lands
defined .in the Outer. Continental

Lands Act. R

1

least-40 ‘years of .age but less
(b):In:the case of any pers
affecting employees or.applicantsfor".
‘ployment-which is -subject to th
of section 15 of this Act, the. prohi
established in section 15-of this ‘A
be limited to individuals:who are
40 years of age. E e

“(e)(1) Nothing in this. Act shall
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Lif such emplqyee is enntled to an’ 1mmediate
nonforfeitable annual - retirement benetit
. from a pension; prnﬁtshanng. savings, or
“deferred compensation plan,-or any combi-
nation’of such plans, of the employer. of
such_employee, WhlEh equals, in -aggregate,
at least 527,000

(Z) In applymg “the_retirement  benefit
test of :paragraph (1) of :this subsection, if
. any ‘such. retirement bepefit is in a form

__other than.a straight life annuity (with no .

_ancillary’ beneﬁts) orif: emplDyEEs con-

;. tribute;to-any such plan ‘or‘make rollover

- contributions, such” benefit shall ‘be ad-
- justed: ‘in - accordance “with repulations
presenbed by the Secretary, after consul-
* tation with the Segretary of the Treasury,

. so_that the benefit'is the eqt valent of . a
:.straight .. life - annuity - (with.“no. " ancillary
- benefits) under a pl;m to which employees
* do” not :‘contribute "and- under .which' no
: fﬁ"DVEl‘ contributions are made.

(d) Nuthmg in -this ‘Act shall be con.
. strued to prohibit .compulsory retirement

age. but not 70 years of age, and who'is
er a - contract of unlimited

‘unlimited tenure) at an institution:of
_.higher__education (as defined by section
ZOI(a) of “the . ngher Educaunn Act of
65),

1978 Amendmeﬂls Sectmn 12 -was
1ended to raise the age’ of coverage of the
1070 and to;provide for ex-
mptions from ‘coverage for certain execu-

led on July 1, 1982 ]

y'in“January ‘a report to'the Con-
1 ivities for the preceding
d including such information,/data,
commeridations for further ]egnslaunn
' matters covered by

-.of:any employee who has attained 65 yedrs

imilar ‘arrangement prc;wldlhg'

‘the commencement of ‘such proceeding
~imposed by a State authority other than a

uemplﬁyees and tenured teaching per-
“sonnel; Sections 12(a), (c);-and :(d) ‘take :
~effect_ on January: 1, 1979.-Section- 12(b)
) kﬁszeffect on: Septgmber 30, 1978, SEE- -

1 i

meDISCRLMINATmN ON. ACCOUNT

: ‘ T fecting employees _or -applicants, for-'em
The St:eretary shall submit. - le 2ars |

¢ advnsable Such

86 1978 AGE BIAS ACT AMENDMENTS

changes which may have nccurred in the

-general ‘age level .of ‘the population, the

effect of the Act tipon workers not covered
by its provisions, and such nthef factors as
he may deem psmnent

EEDERALE_STATE RELATIDNSHIF

Sec. 14.°(a) Nothing in- this Act shall "
affect the jurisdiction of any agencyof any--.-
State performing like functions with regard /7.
to :discriminatory employment. practices on "
account of age except that upon commenee-=
ment -of “ap action under this- Act: g
action shall supersede any State action

(h) In-the case-of an alleged unlawful
practice occurring “in a State which hasa"
law ‘prohibiting* discrimination in- employ-
ment “because of age and establishing or

.authonzmg a" State authority 'to grant or

seek reliet. from such diseriminatory’ prac-
tice, no suit. may be brought.under. s

7 of this Act before the expiration of” sirty
days after proceedings have been com=
menced _under the State law, unless such
proceedings have been earlier’ terminated,
provided that such sixty-day. period shall. be,
extended to one hundred and:t

during the first year after the eff ,i‘.we date 5

of such State law. If' any requirement-for.

requirement of the filing of a written. and
signed statement of the_facts upon;which
the proceeding is based,” the proceeding
shall be deemed to have.besn commenced”
for the purposes of this subsection at the

- time such statemeént’is: sent by ‘registered

mail to the appropriate State authaﬂty

OF AGEIN FEDERAL GGVERHI\@ENT‘
EMPLGYMEENT : :

Sec. 15. (a) Al :pErSﬂnnel dctions sf

(except ~personnel " action: with
illiE_ns employed Qut




Q

ERIC

Aruitoxt provided by Eic:
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““units of the legislative and judicial branches

of the Federal Government having positions -

in ‘the competitive service, and in the Li-
brary - of Congress shall be made free from
-any discrimination based on age. L

(b) Except as otherwise provided in this

dies, “including reinstatement or: hiring of
employees with or with ;
effectuate the*policies of this section. The
Civil Service Commission shall -issue such

tions as it deems necessary and appropriate

section. The Civil "Setvice Commission
shall— .. [T

» r"'f._p',f this_section, -periodically obtaining and
" 'publishing (on at least a semiannual basis)
... progress “reports . from - each department,

"agency, ‘or unit: referred to in subsection

(a); 35 SO
('2-);' consult with®and solicit the recom-

tions relating to non-

groups. and organiza

- processing: of .complaints.of . discrimination
. ral. emplo

of e h department, agency,
“shall: comply with such rules, regu-
ns, -orders,
ivil. Service - Commission which shall in-
‘clude 7a - provision that ~an- employee -or
‘applicant for“employment shall be notified
of 'any final action taken on-any complaint
“or discrimination filed: by him t
sxemptions -to .the-provisions
ction ‘may:be established -by the
n but.onlywhen the Commis-
stablished "a - maximum age re-

t-age is a_bona fide 'occupational .qua
itic ssary . to:t

sition: With respect to
ibr Tess,
the

“with the Commission, no_civil action “may
sitbsection, - the Civil Service Commission
is ‘authorized to enforce the provisions of =~ = | Upiil Le A 11 hads pivetl. s
bsection (2) ‘through appropriate” reme. -~ Commission not less than thirty days’:no--
: o e ¢ : "~ ‘tice of am intent to'file such action.- such”

hout backpay, as will notice shall be filed within one. |
“ful practice occurred.  Upon recei

ules and regulations, orders, and instrue-- FUUE B A SR ..
rules and regulations, orcem. B0 o e shall’ promptly notify all perso

A RN T * ‘practice, =
~. (1) be -responsible . for ‘the review and. - S

evaluation of the operation .of all agency . - *° thing coniain
_programs ‘designed to_carry ‘out the policy - shall relieve any .Gove
~ ployment as required under any. provision.
of Federal law, (as amended effective May.
1, 1974) LELAR i .

mendations . -of interested: individuals, é",?gl'{t;‘;aeg@éy‘ or other entity referr
nendations -, - sub;egtmﬁ (a) of this se
nployment on account ~subject to, or affected by,
7 “tion 12(b) of -this Act and:th
he -.acceptance and - of this section: =

nt on account of age, -

“and .’ instructions . of the.

hereunder. -

he performance ‘of -

sised

- aggrieved may bring 8
y-- Federal -district ‘court

of competent jurisdiction for such legal or
equitable relief as will effectuate the pur-
poses of this Aet. . - arid

"(d) When the individual has not filed a
complaint concerning age discrimination

be commenced by any individual under this
section until the individual has given the

and eighty ‘days after the alleged: unlaw-

notice of intent to. sue, ‘the C

to carry out its responsibilities under this - ~therein as prospective - defendants. in . the

action and take any appropriate action to .
assure the elimination of -any unlawful .

“(e) Nothing contained -in" this section..
1 ment - agency or:
official of the responsibility. to assure.no
diserimination on account of ‘age:in em-.:

(f) Any personnel ‘action of a

this Act, other than the provisions

~(g)(1) The Civil Service Commission sh
undertake ‘a study relating to .the effects
of ‘the amendments made to .this “secti
by the ‘Age Discrimination in, Employm
‘Act. Amendments“of 1978, and .the-ef
of ‘section 12(b) of / this*Act,. as‘adde
the Age Discrimination in Employme
Amendmients of 1978,

nent on the basis.of a determination . S

s or applic
“to .add 'the - phrasi
*afte except™::Sub
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10, 1978 Suhsecnun (g) takes eﬁ'ect on the

" date of enactment of the Amendments 1
EFFEGI‘IVE DATE -

Sﬂ; “16. This Act shall beeﬂme ‘effective
one hundred -and El ghty days after enact-
ment - (except (a) 'that : the Secretary of
Labor may extend the delay _in . effective

. date-of ‘any provision of this Act up to an
_ Jdditional ninety days thereafter if he finds
“'that sur:h time is meessary in perrmthng

1978 AGE ELAS AC‘T AMENDMENTS

adjustments to the pmﬂsmns hereof, and -
(b) that on or after the date of enactment .-

the Secretary of Labor is authorized to -

issue such rules and -regulations as may
be necesssry to carry out its pftmsmns)

APPROPRIA’ITDNS E :
Sec. 17. There are hereby authoﬁzed Gl

to be appropriated such sums; not in excess- o
of 35,000,000 for any fiscal year, as may be
necessary to carry out this Aet..




' HOUSE LABOR COMMITTEE REPORT ON H.R. 5383

95T c.mm} HOUSE OF REPRESENTATIVES {Rm 95
TdstSewion § - 1 b0 Partl

|- AGE DISCRIMINATION IN EMPLOYMENT ACT -
S AMENDMENTS OF 1977 L

U Juix 25, 19?7!-Drdered to be printed

Mr PergING, from the Committee on Education and Labér, e

.-+ submitted the following T
. REPORT

o together with

' ADDITIONAL AND INDIVIDUAL VIEWS .

“[To aécémﬁai;nyiR 5383]

7" [Tneluding cost-estimate of the Congressional B’udgeé Office]

The Committee on Education and Labor, to whom was referred 'the
i11* (FL.R. 5388), to ‘amend the Age Discrimination in Employment
‘0£1967 to provide that all Federal employees described in section
ch act shall be covered under the provisions of such act regard-

f their age, having considered the same, report favorably. thereon
an ,—menﬁfgmgnt and recommend that the bill as'amended do pass.

ith
! iment strikes all after the enacting-clause of the bill and
ew- text which appears in italic type in. the reported bill.
o is amended to reflect the committee amendment. -

oiih o PURROSE o IR
" The primary purpose of FLR. 5383 is to reduce the incidence’of man-
dator} ratife,meatigwarkers'm private and State and local employ-
-arid. to eliminate mandatory. retirement on ‘acco age fc
Federal workers. This would be done by raising th nt uppe

it the A.%a Discrimination 1in Employment Act to 70,
-age limit of protection for Federal workers, a d
emption for:employee benefit.plans.to prc
ement. ‘Protections against all. for
the Age Disc i
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. _BACKGROUND

Age Discrimination in Employment Agt o -
+:The Age-Diserimination in Employment_ Act (ADEA) of 1967
“was enacted to prohibit diserimination in employment because of age
" in such matters as hiring, job retention, compensation, and other terms,
conditions, 'and privileges ‘ of -employment. In 1074, the law.was.
. amended to‘include Federal, State,-and local public employees who
‘were not covered.in the original act. The law generally limits its pro-
tection to persons aged 40 through 64. ~ SR
The ADEA has had its current age limitations since it was enacted

p%er and lower gge limits were ‘controversial when:th
as originally enacted, and more recently the upper age limit.o
en subject to additional question because it allows mandatory -
t based on age alone. The upper age cutoff of 65 was originally
because it was a customary retirement age and the age at which

.and’ private pension benefits became 1zayabfe+n§t fo
reason. - .. R S ¢
Section 5 of the ADEA, as enacted in 1967, directs the Secretary. of:
- Labor to undertake a study of institutional and other arrangements.
' giﬂfig e to involuntary retirement and ‘to report his findings and -
y legy

\ slative recommendations to the President and Congress. No-
such report has ever been completed, even. though it should be mos
useful in the surrent reevaluation of the upper age limit in the ADEA.

Reason for legislation” L Pt .
Increasingly; it is being recognized that mandatory retirement based
ely upon age is arbitrary and that chronological age alorie’is a po
dicator Qf-sfpilityéitg perform a job. Mandatory retirement does
ke into consideration actual differing abilities and capacities. Su
ed retirement can-cause hardships for older persons through 1

Those older persons who.wish to-b
3 finding a new job

‘a.whole, suffers from mandatory retirement as well. /A

\datory retirement, skills and experience are lost from
-resulting in reduced GNP. Such ‘practices also
rnment income Mmaintenance programs. such.:as

Qomrmttee ;6!’1 AP i
D., of the Naﬁianalgﬂéf

cch findings that the

retirement, and while
y (are far outweighed by
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as the general Federal work force is concerned, the: -
f the mandatory age 70 lproﬁsicn should have little -
»n recruiting younger people. Our experience in recent -
! f high turnover at the senior levels due to

vide’job opportunities ‘for minorities -and ‘women. This.
s Qaigsiﬂig act that women and minorities also grow old.

hat some have termed “double [or triple] jeopardy”—i.e.,
“a'minority, and perhaps female—these persons need ‘even
n-against o possible added form.of discrimina

gument has been that mandatory retirement is ‘neces-

¢ argument that pension and other em

nerease-if the work force were older, U

nformation on this iss Toweve ‘is
‘costs would decrease if.

fewer retirees would dra

2 s B = Ag0 Very
i tory retirement, would not cause any addi- -
to the civil service retirement and disability trust fund
t law governing that program.,. =~ < . G
‘ ced a concern over how management would ter
etent‘or unproductive employees without” mandatory
The committee believes that any successful employer must
\0ds of :releasing employees incapable or unwilling to per-
factorily during the first 45 years of their work lives. If
dditional few years shouldn’t ‘be s significant’burden. The
an ‘of .the’ Civil ‘Service -Commission, which' is-the: employer
"to' perhaps ‘the strongest employee protection - policies, I

epeal [of the ma datory retirement age of 707 would hﬂ%é e
no serious adverse effects on the management of the Govern--

Published by The Bureau of ?’igtiﬂﬁ;liAvfﬁiﬁ Ine.
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Obyiously, -many. o g8 £:in the

) Clovernmen ‘do.not believe age dlsquahﬁes one: :for employ
arch 1976, there were 11,428 Federal civilian em

. (T]:us is currently possﬂ:le because of special |

exemptions; to the mandatory retirement requirement, the hiring of

‘temporary -employees, and the fact that 70 1s the mandatory retire-
ment age only after 15 years of service.) - : .
It should be noted that under present 1aw= 60 percent o:E workers
vered by a private pension plan in 1974 had no mandatory’ retir

ment age on ‘their job, ccardlng toa Department of Labor st.udy

uppm-zf f&r this legislation .
for' ending and - reduemg mandatgry retlrement is wide:
read. Members of Congress from both ends of the political spectrum
ve. i int: édﬂced bﬂls in tha last two C.‘on%ressag to-end mandatory
C ve Spcmscred legislation

cal Assacmtmn, aswell as mdlwduals stich as Wlllarfi ‘W’:u;-f.zrL Sec etary -
yor: under: President. Johnson, have made: public. stitements
n to mandatory retirement. In testimony before th  Select
A ging, the United StEElWDI‘kEI‘S gf America‘als oppo d
v retirement at a EPEGIﬁE: age.”
, 1pp for eliminating mandatory reﬁrement genamlly,
18 tmg it from the Federal service, has also been given by the:
tio .- Retired ' Federal .-Employess, . the :
Federation of Government E ployees . which is affiliated with'.the
FIL-CI “American "Association’ of ‘Rétired Persons/Natio

vBétll‘Ed Teachers Association; the National Council of Benior Citizens,

Vation: 1 Council on the Aging, the'Gray Panthers, the' Americs
ion 'Qnd tihe Amemcanfersonnel & Gmdance 83

‘Chair TVl )
eliminating the mandatory. retirement, age of 70 for th\:sa in

; service. The Chairman of the Civil Rights. Commission has
lso spoken‘ ut, several times ‘in :Ea.var Df el;rmnatmg mandatnry

ch at thl; regeai-eh in given ln'Me!er Eu;ghetb L. aml E ,,: 3
‘Middle-Aged . and: Older. Workers v
Mmer. 1976 pp 147-106.
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T 3

the exception in the Age. ) 1p L relating
mployee benefit plans, The differing opinions relating to the laws

and Congress’. intent ‘with regard to these laws malkes it even -more

important for'Congress to act on this issue. AT
“Four recent cases relate to mandatory retirement laws for Federal

employees.? Basically, these decisions have held that statutes requiring

mandatory.retirement themselves are not unconstitutional, but that it
unconstitutional to treat employees in similar positions. difterently
with respect to mandatory retirement. It has been held that the current

‘Age Discrimination in Employment Act does not supersede existing -

~Federal mandatory retirement statutes. A district court held that man- "

datory retirement before age 65 is legal for Federal employees if sucha’

policy is part.of the pension plan in accordance with section 4(f) (2)

of the nct..However, more recently an appellate court in its opinion. .
noted that section 15 of the act, covering Federal workers, is complete -
itself ‘and-not subject to other provisions and limitations. of the

A number of decisions have also been made recently on the issue.of.
whether mandatory retirement under private plans before age 65 is"
law ful inder section.4(£). (2) of the Age Diserimination in Employ-
ment Act.? Three courts have reached substantially different decisions
on-this:question. One has held that mandatory retirement: before age
65 in“accordance with employee benefit plan provisions is legal based

on.the clear.language in the act. Another court determined that man-

datory retirement before age 65 is not generally. allowable even when

inclnded in pension plan provisions because the legislative history in-

.dictates that Congress intended that there must be some economic or

yusiness.purpose other than arbitrary age discrimination for the 4 (f)
(2)-exception to be invoked. In a third decision related to this issue,a’
rt made a distinction between discharge and mandatory retirement
ension, and said that the latter is not prohibited by the AgeDis-

crimination in Employment Act. The question on section 4(f) (2) is

pending before the Supreme Conrt in AleMann v, United Aurlines. =
t should be emphasized that the current Age Discrimination in Em-

"ployment ‘Act’and these amendments apply to State and local govern- . :

‘Welsbrod v. Lynn, 420 U.B.. 940 (1075), aft'g 383 F. Supp. 933 (D.C.-1974) i Bradley V.
nger,” Clvll “Action No. 760085 (June 20, 197 Chrigtie v. Maraton (No, T6=1780
. 1 1977) : Bradley v. Vance (No, 76-0085 filed June 28, 1977). -
Taft Broadeasting Co.. 500 P, 2d 212 (10743 1 MoMann'v. United Airlines,
: Zinger v. Blanchette et al, No, T6-1249. . | .

Publis | by The Bureau of National Affairs. Ine.

48 .




i 7 $Di :
To 'Lf(C‘. G-G—D) Us v oy Madison Community Schoo
‘District Gourt ‘Southern District of Towa (CA. 75=62-1) ;

7 ouz ity ﬁmnmumz y Sehool Distriet, U.S. District Court,

ort istrict “of:Towa (CA 76-4024) Paiey v. University af

Lowell,; U.S, District Court, District of Massachusetts (CA 76-1118~
‘M) ; Christensen v.-State af lowa, U.S. District Court, Northern Dis- -

}tnct of Towa (CA 74-2030) ; Usery v. Allegheny C’mmty [mtztuﬁzm

istrict, 45tT S. L w. ‘3‘251 Navember 93,1976.) _

CD:IHI’ITEE AcTioN

In the 94th and 9 :th Cungm&ses several types of bﬂls were 1nt1‘o '
luced ‘with the intent of eliminating or reducing mandatory retire
ient on account of age. This. committee held hearmﬁs on three typ

ills in the 94th and 95th Congresses. The Committee on Post Office -
Civil Service has also held hearings in the 95th Congress on'man
atory retirement for Federal emplayees In addition, the Select Com
mittee on Aging has had a continuing interest in this issue; in the 94th
‘and'95th Congresses 8 days of hearmgs relating to this issue were helcl,
ind astaff study on age discrimination was isstted in September 197
This Committee first held hearings on H.R. 2588, a'bill to eliminate
andatory retirement on Tebruarv 9,-1976. Irearmm; were ‘held on
14879 and FL.R. 15342, bills to climinate marldatnry retirem
ederal: emplnyees on ‘September 14, -1976. Hearings
eld:on‘June.2, 1977, on _three bills: H R. 65,; mtmd?uced by
dley and. enspt}mms to eliminate the upper age of 65 ;
1 mination -in Employment Act; ILR. 1115, ntrod,
r. Pepper, to remove the age limits in "the Ape. Discrimination
Emplcymant "Act for Federal employees; and H. R. 6798 introduced by
fr. Weiss and cosponsors, to elininate the upper age of 65 in the’ Age '
mination:in’ Empbyment A,t:t and to chmfjv the _exception in~

act: .
'ttee EISQ }n% had the benefit of tPStlIﬂﬁﬁ}’ presented to the
56 ttee on Aging and the House Cnmmztteu on. Pnst Office -
'nd'fCh il Servme on ‘this subject.
' ‘a billi:identical to H. R 1115 was 1ntdeucEd by
nd ‘Mr. Findley on'March 22, 1977, |
9,1977, the Subcominittee on Employrnant Oppartumtles
lered repcrtegl H.R.5383 with amendments to the Gom i
1d ] abor b_’yf a unammous vote;g.i ,




abetks ity, =
ployee benefit plans into conformance with the.
ising the upper age limit is in no sense retroactive..
hts-accrue before or during the 180-day" period. Workers
rough 69 who have been mandatorily retired before or dur-

: 80-day period after enactment could not claim’ discrimina-
nder these amendments, Such workers, if under age 70, would of
rse, be protected by the provisions of the ‘Age Discrimination 1n

Q;I;g’yméﬁtﬂ@t?ﬁ applying for new employment after the 180
n . .','” h o 3 N N K ‘)l
} nittee has considered removing the upper age limit en-.
ely, but has decided that an increase to age 70 at this time is the
best course of action. The age 70 limit is a compromise between some
yho £ oving the age limit entirely, and others who are un-
nsequences of chan%ing'the present .age 65 limit. .

P vi he nge 70 limit would give us more data and othe
act better ‘evaluate the pro and con arguments on_eliminating
mandatory: retirement completely. There is also a.precedent for the "
\ge 70 limit. ‘This has been the age of mandatory retirement for miost. -
vice employees for many years, and the committee knows of
ial or labor problems as'a result of the Federal mandatory

mmittee expects continuing public and congressiona;

in’ eliminating mandatory retirement. The committee expects to-re-
assess; in due course, this newly established upper age limit, evaluating -
perience in:the private and public sectors with'an eye toward pos-
sibly. eliminating the upper age limit altogether; To-help :with: this
avaluation, the 'bill would also require & report from the Secretary of .

Labor on mandatory retirement and the feasibility of eliminating the .
- upper age limit.in the act. The 1967 act included a requirement for the
Secretary of Labor: to submit a report on involuntary. retirement bu
“this report has not yet been completed. Therefore, thigill would estab
1ishdeadlines in law for this report. An interim report -would be
due 1.year after the effective date, and a final report would be requis
no later.than 2 years after the effective date, T e
" Tn raising the age limit to 70, the committee would also make sure
' mployee rights could not be negotiated away through employee
* ‘benefit plans. These amendments would also, therefors, clarify section.
“4(£) (2) of the Age Discrimination in Employment Act so that
vloyee benefit. plans such as ‘'pension plans or seniority systems cannot
1 e for the involuntary retirement on account of age for any.

i Affairs, Ine,
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ndicate that over h&lf of .the workers under pensmn‘lﬂﬂns

in, this cgmatzjr have: mandatory retirement policies on their job, and:

mon age of such mandatory retirement is:63. Seme

courts hav mterpreted section 4(f)(2) to allow mandatory retire-

urrent law when pension plans require such retirement
fore age 65. The committee believes that if such interpretation wer

reva.i] aisinig the upper age limit in the act to:70 would have,

z for 1 many workers. Both the reports of the Committee

Education and Labor and the Senate Committee on Labor.and
re reporting the legislation which led to the Age Dis-

cmmmatmn n Employment Act of 1967 contain 1dentlcal ]anguage,
exp]ammg the egceptmn in seetmn %( f) (E‘) . L

t)f the bill-—the hlrmg of older -worker srby per ,1tt1ntr em- .

ployment .without n ’ceszamly including such workers in em-. .. -

ployee benefit plans. ' i
~During the Senate debate, Senator Ymbﬂmugh the mmager c:f the

. blllf stated. about this section, “this will not deny any individual em-

rospective. emplﬂyment but will limit his rights to
obtain full consideration in the pansmn, retn:ement or msurance plan
avits ‘at the .time stated:
An employer. will not be compelled under this sa:tmn tcy
d to older workers exactly the same pension, retirement,
or insurance benefits as he affords to younger warkers.» 1f the
older ‘worker chooses, to waive all of those provisions, then -
the older Warlfer can obtain the benefits of this act, *.* *7-
'he committee views this amendment as a clat‘lﬁi:a.tmn ‘and ‘as st
it .becomes  effective. immediately upon enactment fm- plans wﬂ;h‘a‘i
nandatory retirement age under 65. - ’
ﬁDurm the full committee’s consideration of this bill, Mr. Weig
| the “‘committee accepted, an amendment to. (iEfEf the ef-
fectw' date of: pmh1b1t10ﬁ of mandatory retirement policies at ages
ugh: 69 in‘employee’ benefit plans and seniority systems.con
n ro]]éctlvely,-. argained agreements in effect’ 30 days prior to
The'reason 'for the extended. effective date for ollectwely
ined employee benefit plans is to recognize, and provide the max-
rence 10, ‘contracts. negnt.mted batwaen management and
nt ‘with" the committee’s” desire h:: md mmdgtafy,m ’

: Pnb]:shad by The E\IFEII.I :’of Hntmnnl Aﬁiiﬁ. I
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ars after epactment, or at the.ex

tiated sgreements

o.in these amendments would change the provisions ‘of the -
yee Retirement Income Security Act of 1974, and no additional
ments would be 'made of pension plan programs under these
: pents, .. T L S
" The Employee Retirement Income Security Act of 1974 (ERISA) .-
ot defines normal retirement age ; this is usually age 65 or before, but
may-be later for persons beginning participation in the plan after age .
5. Normal retirement is the age at which a worker receives full bene- -
ts, that is, benefits that are not actuarially reduced on account of early.
etirement. This bill would not change the definition of normal retire-
nent age, These amendinents de not, require that any additional bene-. .
s, benefit acernals or actuarial adjustments be provided other than
“those Tequired under ERISA." - e T T e .
Number.of workers and employee benefit plans potentially effected
Mandatory retirement is often associated with pension plans. - - -
‘Bureau of Labor Statistics study of private pension plan pro-
isionis as they were in 1974 showed that of the almost 21 million
workers covered by these plans, 41 percent had mandatory retiremen
policies on their jobs. (In 1971, 58 percent of the workers covered by .
ension: plans had mandatory retirement policies “on  their. jobs.)
~Thirty-seven percent of the workers under negotiated plans had man
datory. retirement . policies on_their jobs, while 54 percent of: th
sorkers under nonnegotiated plans (unilaterally controlled by a com
r union)” were subject to such ‘policics. Mandatory. retirement:
ons in private pensions are clas fied as compulsory ‘(which
mit.employers to Tetire workers reaching a specified age) and’
automatic_(which require workers to retire when they reach a spec
“ified age). Plans may have either and a few have both mandatory
ativement - provisions; 80 -percent of the workers were-under plans
which had a compulsory retirement age of 65; and 2 percent -had a
sory. retirement age of 68; 4 percent of the workers had -
ovisions requiring automatic retirement .at 65, ‘6 percent at™ "
3:percent at age 70. In addition, separate from these' man- -
ment provisions, 10 percent of the workers had forced ‘
rement provisions in their plans which permit employers to retire .
orkers before normal retirement provided certain minimum age and .
ice requirement are met. - R R OIS e F
. Published by The Bureau of National Affars, Inc.
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0 ret  Social Se
1 owe kn ’ .proporti
working because of 'mandatory retirement.
 of these-wanted to continue working. . -

.These. amendments; not withstanding any. other provision of law, ..
would ‘eliminate mandatory retirement and other age diserimination
in Fédera] employment including job advancement and hiring. Man- .
datory retirement would be eliminated for the great majority of jobs
in the civil service, for positions in the foreign service, for tax court
judges, District of Columbia public school teachers, District of Colum-
deres. the United States Comptroller General, and the Director :
of the Federal .Judicial Center among others.  However, the current
provision in section:15(b) which allows the Civil Service Commis:
to establish maximum age requirements when such age is o -bona fide
ocetipational qualification necessary to.the performance: of job, would
remain, These amendments. would: also specifically make unlawful
e current Federal civil service policy of not allowing workers age 70
ver to be hired on a'permanent basis. These amendments would,
not, effect current provisions allowing early or voluntary retiremen
or.-Federal civilian employees. - .. oo e B
‘his bill would continue the current interpretation of general ap-
‘plicability of the’act to-various groups of Federal employecs. Under
the current interpretation of the Civil Serviee Commission, which is’
enf c%ment;_authcﬁtPr for Federal employees, this act covers civi
Céy s ‘but!not . members of the armed forces. Nothing in thes
1endments would change this interpretation. - bl
Section 15 of the-act which prohibits employment discrimination
on-accotint of age in Federal. Government employment is complete

“iin itself. Restrictions and limitations in other parts of the act, such

: ragraph ‘(a)° of section 12 and paragraph (f) of section 4 do
not apply tosection 15. Flowever, these amendments do not any way. .

"disallow;rFederalem]i';loyees from being discharged or terminated for.

ause or-from beir E ired, retired or terminated based on n'bona fide
‘occupational qualification, Section 12(b) would be added by this bill
to clarify that the age limits applicable to other parts of the act do not™
pply:to Federal employees.. =" v
~ Based on. & survey of workers aged 62 through 85 who were awarded soelal
etirement benefits in July—December. 1988 and 1989. Reported in *#Compulsory Retirement
Among Newly Entitled Workers : Survey of New Benefic arles,”’ by Virginia Reno, in Soclal
ecurity. Bulletin, March 1972, o : : L oo s

hed by The Bureau of National Affairs, Ine. L
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ew-Federal emp 56 00T beyo
atory. retirement age. ta, for fiscal'y
‘indicate that during that year, only 1,509 workers under civil
service retirement were mandatorily retired. R e
eneral statement with regard to increased protection for Federal and
non-Federal employees: : L AT
\it.is the primary purpose of this legislation to limit man-
etirement  and other employment discrimination for non-
dernl employees aged 40-69; and to prohibit unreasonable manda-
ent with respect to Federal employment, it is not intended
‘the: bill; prohibit. mandatory retirement or other, employment
ices whete age is a bona fide occupational qualification reasonably
ary: to ‘the. normal operation of a particular activity such as .
provided. for in the current law, in section 15(%) and 4(f) (1).1t is
reCoy d that certain mental and physicﬂ‘cﬁgagities:mayi decline:
re, and in some jobs with unusually higl emands, age may be’

considered a factor in hiring and retaining wor For example, job

such'as some of those in air traffic control and in'law enforcement and
firefighting have very strict physical requirements on which the publie
safety. depends. The committee, however, expects that age~will ‘be ,
elevant criteria for only a limited number of iabs;In'aE’ditiDn;vthls
Tegrislation. is not ‘intended to prohibit the discharge of or other
plinary:-measures against an employee for good cause. e
ost cases, more important f;lljiﬁn',thelpgssible decline of capabili-
ienced “with age is the fact that this decline-va ries with
individuals as to age and intensity, varies in importance to particular
jobs, .and .may be compensated for by other attributes which often
1CTY with age, for example, experience and judgment. = . ..
This legrislation would not, forbid or restrict reasonable attempts to -
“high ‘mental and physical standards through: practices suc
‘frequent physical examinations for older employees:
ationdoes not require employers to provide ‘special -wor
tions for older workers to aﬁnw”thém’tﬂremﬁlﬁn ‘become
loyed. While ‘special jobs part-time employment; retraining and
transfers to:less physically demanding jobs may be'of great benefit
to the older employees and the employer alike, these activities are not

required by this legislation. -

hed by The Bureau of H;ﬁéﬁ;l Affairs. Inc.
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; Jthe Congressional Budget Offic d th

{ttached cost estimate for HiR. 5383, the Age Discrimination in-Em
yloynient”Act Amendments of 1077. S TT e R
§i1 d _the Committee so desire, we would be pleased to provide .
s on the attached cost estimate. - ST

) 7 Jamrs Brow,
(For Alice M. Rivlin, Director). = -~

‘ConoressioNaL Buocer OFricE—CosT ESTIMATE

1 "Billvnuﬁibér :H.R. 5383,

2.:Bill title: A bill'to amend the Age Discrimination in Employ--
ent Act of 1967 to provide that Federal employees who are 40 years =
“age or older shall be protected by the provisions of section 15 of .-
uch:act, and for other purposes. ' o R , .
3,/ Purpose of bill: The primary. purposes of this bill are (1) to.:
ange the age limits of the class of individualsto whom the provisions
“of the 1967 act, as subsequently amended, a ply, to individuals at least
'40 years of age.(in the case of Federal emp oyees) and to those at least ...
40.years of age but less than-70 years of age (in the case of all other
“employées) ; (2) to prohibit (non-Federal) employers, labor organi-
" zations, et cetera, from observing the terms of seniority systems or .
mployee benefit plans which require or permit the involuntary retire-
ment-on the basis of age; (3) to restrict the Civil Service Coinmission’s
freedom to grant exemptions from compliance with the act to Federal

gencies, departments, et cetera. ST
“Cost estimate : '

[in millions of dollars: fiscalyears]

s 1979 1980 1881 1982
yvels: Enforcement costs, Department of Laber, .. 0.4 0.4 0.5 0.5 1905 o

ojected totaloutlays: -
“" Enforcement costs, Department of Labo
avings to e TETTYL T T

Y Y B A
. =44 =13 =10.3 =I1.6: =116
- ~1.5 —8.8 =iL1 =lLl

s
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ings to Civil" ‘Service are based on the :;ssumptmn ‘that of the
“approximately 1500 persons ‘per year who retire at age 70,600 would "
.;continue.to. '.iwcnfk in the absence of mandatory retirement and one:
fourth of these would cease to work in cach subsequent year, Benefits.
d life ‘expectancy were estimated from civil service data. - o
o estimate lias been made of the possible effects of the lems'latmn on’
“social security outlays. or receipts, because of the lack of recent and
. reliable information to make such an estimate. Social security cost im-
yacts would depend on the behavior of both employers and employees
ina camphcated way. The change in age limits ‘will have the effect of
allowing “‘a ‘particular subgroup of the working population to:retire
ter' than they are currently permitted under existing mandatory re-
tirement policies, The size of this subgroup, let alone the fraction
=..ther of which would take advantage of the opportunity to work longer, . :
cannot be detormined from avulable data, Moreover, even .if these. -
“yarigbles could -be predu:te.d ‘thers is no DrBSuITlPtIOIL as to.how the .
' 1abor market would respond. For example, would employers substi- *
~tute older ‘for younger workers or would wages be depressed as a
result. of ‘an’expanded workforce? Both recglpts and payments of the -
social  security system depend upon the precise cﬂnﬁguratmn of .the' .
covered worlforce—its size, composition and earnings structure—as. -
“well as the timing of retirement, and the benefit entitlements of:re-
1+ tirees leen our current knowledge, any estimate would:be subject
- “to'n very wide margin of crror. Some social security savings are Jikely’
_to result s a’consequence of the legislation because some workers will
rego private pensions and part or all of their social security benefits
n order to continue working. But it is impossible to specify what tha &
-savings would be at this stflﬂ'e. . R
6. Estimate comparison: Not 1pphcnble
. Previous GB& estimate: None,"
: ate prepared by: Frank Lichtenberg (lell Serﬂea est
mat  provided by Earl Armbrust)

stimate a.pprmmd by: : Janrs L, Bmm
g Asszsiant Dzrgczar f&r Budggt Aﬂalys
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provides that the act may be cited by the short
nation in Employment Act Amendments of 19777

" BECTION 2

Subsection () would amend paragraph 2 of section 4(f) of the Act.
“‘which contains the exemption %’om'the provisions of the Act for a"
"‘bona fide seniority system or any bona fide employee benefit plan by
excluding from the exemption any provision in such seniority system -
or employee benefit planiwhich would require or permit the involun- = -
tary retitement of any employee because of the age of such employee.

Subsection-(b) would delay the effective date of prohibition of man-
datory retirement policies at ages 65 through 69 in ension plansor
‘seniority systems contained in bona fide ca!?egtively bargained agree- i .
‘ments in effect 30 days prior to the date of enactment. The effective date .-
. would be upon the termination of the agreement or two years afterthe™ .’

date of enactment, whichever comes first.
v , SECTION 3 i ,
‘Subsection (a) of this section would amend section § of the Act.
which directs the Secretary of Labor to study institutional and other = .
angements causing involuntary retirement and-to repoit his find- -

ings to the President and the Congress by adding additional clements
to'be included in the study including the feasibility of eliminating
:the upper age limit in section 12(a) of the Act, and the potentinlef- -
fect of any such elimination on employees and employers. Subsection . *
éb);w’cul, add ‘s subsection (b) to section 5 which would require the

ecretary of Labor to provide an interim report on the study required

by this section within one year of this Act’s eflective date and a com-_
pleted report within two years of its effective date. = LT

8ECTION .

This section would amend section 12 of the Act which containsthe -
upper and lower nge limitations applicable to the provisions of the Act "
in three ways: (1) Subsection (a) would redesignate the provisionsof .
“gection 12 as section 12(n) and limits this subsection as provided for -
in sibseetion (b) which is being added to section 12 of the Aet: (2) -
Subsection (b)"would amend the upper ago limit in the newly des--~
igmated section 12 (a) to provide that 180 days after the date of enact-

Published by The Bureau of National Affairs, Ine. e
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(1) new subsectmn

mployee. beneﬁt plan if such’ system
ment of ‘any employee because of t!
{(¢) would add two new subsections to section 115
f) which would clarify that no provisions in the
ion in  Employment Act of 1967 shall-apply to.an
scribed in section 15(a) of such Act except the :
s12(b) and 15; and (2) a new subsection (g)- wf?zch
ivil”Service Commission to study the effects ‘of ‘the
mandme ts to'section 12 and 15 of the Age Discrimination in Em
- Act made by these 1977 amendments and report 1ts ﬁmhﬂgs
1dent and Congress by J anuary 1, 19(9

) E’.EG_ITG‘T 6

This section’ wnuld amend sectmn 17 of tha .Ac:t whmh hm;ts t’he 2u

orization’ of ‘appropriations necessary to carry out the Act to $

1lion by striking out the $5 million limit and thereby - authorlzmﬁ-
app _ pnated such sums as nacessary

H R. 5383

ntative ,‘.;:119.11 es in. azistmg law made by tha" bill, | ,
0 own’as follows" (eglstmg law pmpased to be omitted
:enc]ose.cl_ black &hf,exist g

] e/C ngress hereby ﬁnds and declarea thab-=
‘face of rising productivity ‘and affluence older
selves dlsadvgntaged in thezl_ n;ﬁortsfts;;

':'The Eumm nf Ngtmml Mfmrs, lm:




‘of arbitrary age limits:regardless of | I
ce_hasg become n common practice, and certaln
--otherwise otices may ‘work to the disadvantage of -
. older persons S e RS
, (8) *the-incidence of 'unamglgyr_nenti especially long-term: un-
“-.. amployment’ with -resultant deterioration of “skill, morale, and
= employer: acceptability is, relative to the " younger ages, high -
“among older workers ; their numbers are great and growing; and
‘their employment pgn%ltsms grave; . sy

(4) the existence in industries affectin

“i (4 existence in | : %camméree, of arbitrary
diserimination in'omployment because of age, bardens comimerce

and the free flow of gaods in commerce,

(b)~It is therefore the purpose of this Act to promote emplﬁﬁfﬁeﬁt{.

of older persons based.on their ability rather than age; to prohibit..

bitrary sge discrimination in employment; to help employers and -

workers-find ways of meeting problems srising from the impact of .
age on employment. e T PO

" EDUGATION AND RESEARCH PROGRAM .

Sgc. 8. (4):The Sceretary of Labor shall undertake studics and pro-
vide information to lasbor unions, management, and the general publie
concerning:the needs and abilities of older workers, and their poten-
" tials for continued employment and contribution to the economy. In

rder to achieve the purposes of this'Act, the Secretaxy of Labor sh

tinuing program of education and information, unde

7,among other measures— B L t

ke research, and promote research; with a view to-
o the employment of older: persons, and th

“promotion of measures for utilizing their skills; = -
2) publish and otherwise make availuble to employers; pro-.
onal societies, the various media of communication, and other
nterested persons the findings of studies and cther materials-fo
‘the promotion of employment . . o s A e
3). foster. thrd};gg the public employment service system and

‘througl cooperative effort the development of facilities of publi

nd private agencies for expanding the opportunities and. poten- .
inls of ‘older persons;. . - LT e
"(4) sponsor and-assist State and community informational s
“educational programs.- - oo RN
-(b), Not_later thaxn six months after the effective date of this A
ecretary shall recommend to the Congress any measures he may.
irable to chinge the lower or upper age limits set forth in

 PROHIBITION’ OF. 'AGE DISCRIMINATION = . ¢

all be unlawful for an employer— -
or refuse to hir - discharge an:
inate against any individual with respect
ions, or privileges of employm

nal Affaicy, Ine
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T ?‘(21 to limit, segregate, or classify his-employces in any wuy
“which would .\ciepm}?e;m‘ tend to deprive any individunl of em-
ployment:opportunities. or -otherwise adversely affect his: status
-un employee, because of such individual’s agejor - .- -
g (3) to 1‘@:1;1"1'&@ the wage rute of uny employee in order-to comply -~
=~ (b) Xt shall be unluwful for an employment agency to fail or.refuse -
to:refer for employment, or otherwise to diseriminate against, any in-.
~ . “dividual beeause of such individual’s ago, or to clasgii’;i,r,@t- refer for
_employment any individual on the basis of such individual’'s age. .
¢, (e)-It shall be unlawful for a labor organization— -
“iev o (1) to exclude or to expel from its membership, or otherwis
to discriminate against, any individual because of hisage; "
2 (2) to Jimit, segregute, or classify its membership, or to classify
= or fail or.refuse to refer for employment: any individual, in any
= way which would deprive or tend to deprive any individual of
*~. employment opportunities, or would limit such employment op- -
. .-portunities or otherwise acfvers,ely aflect his status as an employee .
- or.as an-applicant for employment, because of such individual’s.
Tage; oo ST
.-(3)-to cause or attempt to cause an employer to discriminate
ugainst an-individual in violation of this section, = 7
'(8) Tt shall -be unlawful. for an employer to discriminate against
-any of ‘his employees or applicants for employment, for an employ-
‘ment agency. to discriminate against any individual, or ‘for a:labor
‘organization to discriminate against any member thereof or applicant.
Afor miembership, because such-individual, member or applicant for
-membership - has opposed any practice made unlawfully.by this section; -
.or' becnuse such individual, membership or applicant for membership
has miadle s charge; testified, assisted; or participated in any manner in-
investigation, proceeding, or litigation under this Act. s
e) It shall be unlawful for an-employer, labor organization, or
mployment agency-to print or publish, or cause to be printed or.pub-=
lished, any ‘notice or advertisement relating to employment by such an
‘employer or ‘membership inor any classificalion-or.referra]: for em-
ployment-by siich-a labor organization, or relating to any classification:
referral for employment by such an employment ngency, indicating
preference,:limitation, specification, or discrimination, based: on

£):It:shall not be unlawful for an employer, employment agency, or
1abor organization—" , , I R
"7 (1) to take any action otherwise prohibited under subsections
- o(nY, (b)), (e), or- (e) of this section where age is s bona fide oc

upational qualification reasonably necessary to the normal ope
“ation of the particular business, or where the differentiatio;
based on reasonable factors other than age; .. i

to take n

(2) to observe the terms of a‘bona fide seniority, system or an
yona  fide ‘employee: benefit. plan snch as-a retirement, pension,
ance plan; which is'not a subterfuge to evade th .]’i:iirpases‘
ct;except that no such employee benefit plan shall exe

't any individual end ezcept that the involunt
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etirement of any employse shallnot be required or permitted by ..

Cany suoch sendority system or any anoh employee benefit plan be-

- cause of the age of suoh employee,ov - o . . R e 1
“"(3) ‘to discharge or otherwise. discipline an individual for good:

(3)tod

§TUDY BY GECRFTARY OF LABOR =

“SE0,°5,"(a) The Secretary of Labor. ig directed.to undertake an ap~
“propriate study of institutional and other arrangements giving rise to
involuntary retirement, and report his findings and any appropriate
legislativa recommendations to ‘the' Pregident and to the Congress..

"Such study shall include a determination of the feasibility of elimi~
nating the upper.age Uimitation established in section 18 zz)' of this —
Aot and an ewamination of the effeat of an such elimination upon
employecs and an investigation of actions w ich employers would be

required: to, undertake in order to comply with the provisions of this
- Act as aresult of any such elimination, A
.. (b):The report required in subsection (a) of this section shall be. -
transmitted to the President and to the Congress as an interim report
“no later than one year after the effective date of the Age Disorimina- '
tion in° Employment Act Amendments of 1977 and in, final form 1o
ater than two years after such effective date. <. . b

ST ADMINISTRATION
ecrotary shall have the power— .o b
ke delegations, to appoint such agents and employees;
T  pay-for technical assistance on & fee for service basis, as
~ deems necessary to assist him in the, performance of his functions -

" (b) t&»i;mjpemtgj_ﬁ‘ith“Erggién;];Séétg,,-ldéﬁlg' ;a:gélfathexi agen-
es, and to cooperate with and’ furnish® technical assistance to -
employers, labor organizations, ‘and-employment agencies to aid

n effectuating the purposes of this Act.

RDKEEPING,. INVESTIGATION, AND ENFORCEME

7:(a)The Secretary shall-have the power.to.make investiga-
i d-require the keeping of:records necessary or appropriate for
he administration of this Act in accordance with the powers and pro- -
dures provided in-sections 9 and 11 of the: Fair Labor Standards’
ct of 1938, as amended (29 U.S.C, 200 and 211).- - s L
(b).: The- provisions -of - his-Act shall be enforced in accordance
h ers, remedies; and procedures provided in sections 11(b),
for subsection (a). thereof), and 17 of the Fair Labor:
ot of 1938, as amended (29 U.S.C. 211(b), 216,-217)
1 (¢). of this section, Any act yrohibitéd’ under section
shall be deemed, to be a prohibited act under section 15
yor: Standards~Act of 1938, as amended’ (29-U.S.C.

ing:to o” person as.a. resy t.
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, s Act of 1938 a8’ amended (29 US CJ 216, 217 ) Pfﬂzﬁd&d,"'
hat lignidation’ dam&ges shall be payable only in cases of willful vio-
ations ‘of thisvAct. In any. action brought to enforce this Act the
<court-shall -have:jurisdiction*to- grant such -legal- or-equitable relief -
s may be agpmpnnta to effectuate the purposes of this-Act, includ-
ing wmbnut. Imitation judgments compelling employment, remstate— C
_yment or grﬁmﬁtmn, ‘or enforcing the liability for amounts deemed to -
“* be-unpaid minimum’wages or unpmd overtime compensation under
. thig section, Before instituting any action under this section; the Sec-
o ;retaryfshall attempt to eliminate the' discriminatory pmctlce. or prac-
" tice red, and to effect voluntary compliancé with the requir

f this Act through mformn] methog Df caneﬂmtmn, ccmfe
‘and persuasion; -
. =(c)- Any:person a gi‘;eved may bring:a E;W’ll aetlcm in a.ny E(jul‘ﬁ
.-of-competent’ jurisdietion: for such legal or equitable relief-as will =
~ effectunte the purposes of this Act: Prmtzdsd Chat the right of: zmy
- person’to_bring such action shall terminate upon the commencement. -

of an action by Lhe Secretary to enforce the ught af such employes :
under thig Act.’ ‘
~°(d) No civil action may be commenced by any mdwxdual under th:s
see.tmn until the individual has given the S}éeretary not-less than sixty
days’ notice of an-intent to file such action. Such notice shall be filed—

(1) within one hundred smd e:rrhty days after the alleued
unlawful practice occurred, or -

(2)-in a esse to which Sectmn lé(b) applies, within three hun-
» dred.days after the alleged unlawful practice occurred or withi
hirty. days after receipt by the individual of notice of termina
ion of pmceedmﬁ' under State:law, whichever is earlier.
Upon receiving 8 notice of intent to sue, the Secretary shall promptly’
notify all: persons named therein as praspegtwe defendants in.the
ction: and’ shall’ promptly seek to eliminate’ any alleged unlawful
practice by mfc:rmal rnethads of ccmcﬂmtmn y con?erenee, and
persuasion, ~°
(e): Sections 6 and 10 of the Portal ta Purta] Act of 1947’ sh-ﬂl apply
to actions undér t}ns Act. : ,' :

: \‘DTIGEE TD BE EDS‘IED

‘SEG S,Every empla}*ar, employment ag&nc and lEbDf cxrga.’ izati
]l post:and keep posted in conspicuous p ac:es ‘upon its prem

notice to be ‘p1 %ared or approved by the Secretary setting forth
lnfgrma.tmn as' the Secfetary dee,ms appr@pnaté to Eﬁeetuate ‘the

+ RULES AND REGULATIONS

= Sgc. 9. In acmrdam:e w:.th the provisions of subﬁha ter. IT Qf ch
ter.5 of title 5, United States Code, the Secretary of Labor may.iss
such rules andregulations as he may consider:
: ‘Prigte for. carrying. out this-Act, and. may establi
; and f any or n,]l provisions.of
the pubhc, mtereat

Published by Th
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| CRIMINAL PENALTIES - -

8Ec. 10, Whoever shall forcibly resist, oppose, impede, intimidate or
* . interfere with a duly authorized representative of the Secretary while
~ - he is engaged in the performance of duties under this Act shall be
punished by a fine of not more than $500 or by imprisonment for not
" more than one year, or by both: Provided, however, That no person
shall be imprisoned under this section except when there has been a
prior conviction hereunder. ' o
. N ' " DEFINTTIONS

Sec.11:For the purposes of this Act— RS
(a) ‘The term “person’ means one or more individuals, partner-
ships, associations, labor organizations, corporations, business trusts,
legal representatives, or any organized group of persons. o
(b) The term “employer” means a person engaged-in an industry
. affecting commerce who has twenty or more employees for gag b
“svorking day in each of twenty or more calendar weeks in the current .
or preceding calendar year: Provided, That prior to June 30, 1968, -
employers having fewer than fifty employees shall not be considered -
-employers. The term also means (1) any agent of such a person, and ..
(2)- a"State or political subdivision of a State and any agency or ..
nstrumentality of a State or a political subdivision of a State, and
_any interstate agency, but such term does not include the United States,

’g: a corporation wholly owned by the Government of the United -
States.. . S o o
"7 (¢).The term “employment agency” means any person regularly =
undertaking with or:without compensation to procure employees for
.an.employer and.includes an agent of such'a person; but shall not_
include anagency of the United States. - % - 7 R
" (d)/The term “labor organization” means a labor. organization-
“engaged in an industry affecting commerce, and any agent of sucl
.an organization, and includes. any organization of any kind, any
agency, or employee representation committee, group, association; o
plan so-engaged in-which-employees participate and-which exist
for the purpose, in-whole or in part, of dealing with: employers con
- cerninggrievances, labor disputes, wages, rates of pay, hours, or
otherterms or conditions of employment; and any conference, gen-
eral-committee, joint or system board, or joint council so-enga

vich is subordinate to a national or international labor organization.
e) A labor organization shall be deemed to be engaged in:an:
- industry affecting commerce if (1).it maintains or operates a hiring
.hall or hiring. office which procures employees for an employer or
procures for emplovees opportunity to work for an employer, or
9) the number of jts members (or. where it is a labor organization
omposed of other labor organizations or their representatives
‘the aggrecate number of the members of such other labor organiz
ion) is fifty or.more prior to.July 1,.196S. or twenty-five or more
rafter July 1.1968, and such labor organization—""".-
* (1) 1s the certified -representative of employees under: the pro-
visions of the National Labor Relations Act, as amended, or. the
Railway L ct,as amended or. . padn
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a h (E)va]thﬂugh not Certlfied,ls a na;tianu,.l, or international labor -

.organization -or 'a’local labor ‘organization recognized or acting
5. the representative of employees of an employer or employers

ngaged in an industry affecting commerce;or - o <o
(3)” has chartered s local labor organization or subsidiary body

‘representing or actively seeking to represent employees
s. within the meaning of paragraph. (1) or (2); or -
e s been chartered by a Jabor organization ‘representing
or actively seeking:to represent employees within the meaning
of paragraph (1) or:(2) as thelocal or subordinate body. through
which such employees may enjoy membership or. become affiliated
~with such labor organizationjor. . ST

.2 (5) is a’conference, general committee, joint or system board, -
_or joint council subordinate to a national or international-labor -
" organization, which includes a labor organization engaged in an . -
* industry affecting’commerce within' the meaning of any of the

" preceding paragraphs of this subsection. _ S
- (f)" The term “employee” means an individual employed by any -
-.-employer except that the term “employee” shall not include any-per-
“son elected to public office in any State. or. political subdivision of -
any’ State by the'qualified voters thereof, or any person. chosen by -

stich: officet to.be on such officer’s personal staff, or an appointee on .
1ch 1 1 pe all,

‘the  policymaking lével or an immediate adviser with respect to th

. exercise-of the constitutional or legal powers of the office. The ex

! et forth in the preceding sentence shall not include employees -
snbject to:the civil service laws of a State government, governmenta
agency; or political subdivision.: .ot o
(g) The term  “commerce” means trade, traffic, commerce, trans-,
rtation, transmission, or communication among: the several States;
or -between a State and.any place outside thereof; or within the Dis-
trict of Columbia, or a possession of the United States: or hetween

oints in the same’ State but through a point outside. thereof.
*(h):The term “industry. affecting commerce” means any.acii

or-industry in commerce or in which a Jabor dispute, wou

1d

hinder. or: obstruct commerce or the free flow of commerce, and"in- .
clades any activity or industry “affecting commerce” within the mean-
ing of the Labor-Management Reporting and Disclosure Act of 1959.
2(1):The term “State” includes. a State of the United States, the
District of :Columbia,” Puerto Rico, the Virgin: Islands, "American’
Samon; Guam; Wake Island, the Canal Zone, and Outer Continen
Shelf lands defined in the Outer Continental Shelf Lands Act. .

b

R Co LIMITATION o ow T
' SEc. 12, [‘Theg( a).Except as provided in_spbséézﬁiéﬁ (Z?)'f‘éf,f )
gection, the prohibitions in this- Act shall be limited. to indivicual

) .at, least’ forty years of age [but less than sixty-five yea
. ‘t A P PN o ;

the Age: Discrimination in Employme
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o (8) seventy iyeaﬁ of age, after the closs of period specified in para-
graph (1) of this subsectron. . , ,
i (b)) In the case of any g}irs&nﬁsl action affecting employees or appli---
. ~-ecants for employment which is subject to the. provisions of section 15. . -
. of thig Act, the prohibitions established in-section 15 of this Act shall
be limited to individuals who are are least forty years of age. . .

' . ANNUAL REPORT

 8Ee18; The Secretary shall submit annually in January a report
to the Congress covering his activities for the preceding year and in-
©  cluding such’ information, data, and - recommendations for further
* . legislation in connection with the matters covered by this Act as he

may find advisable. Such reg;;rt shall contain an evaluation and ap-
. praisal by the Secretary of the effect of the minimum and maximum
" ages established by this Act, together with his recommendations:to
- the Congress. In making such cvaluation and appraisal, the Secretary
~ - shall take into consideration any changes which may have occurred

in the general age level of the population, the effect of the Act upon

[ workers not covered by its provisions, and such other factors agshemay -
deem pertinent. SR o i

. FEDERAL-STATE. RELATIONSHIP -

rc. 14. (a) Nothing in this Act shall affect the jurisdiction of any. ..
agency. of any State performing like functions with regard to dis-'
criminatory employment practices on account of age except that upon = =
commencement of action under this Act such action shall supersede .. -~
any-State action. " . I
.- (b) Inthe'case of an alleged unlawful practice occurring in a:State

‘hich has a law prohibiting discrimination in employment because
ge and establishing or authorizing a State authority to grant o
“relief from such discriminatory. practice, no suit may be brought:
1} ection 7 of this Act before the expiration of sixty. days after
proceedings have been commenced under the State law, unless such
zpmjceediggs have been earlier terminated : Provided, That such’sixty-,
day.period shall:be extended to one hundred and twenty days during.
the first year after the effective date of such State law. é any require-
ment for the commencement of such proceedings is imposed by a State,
atthority other than a requirement of the filing of 2 written and signed
statement of the facts upon which the proceeding is based,:the pro-
céeding shall be ‘deemed to:have been commence for the purposes
‘of this subsection at the time such statement is sent by registered mail
to the appropriate State authority. -7 "= v U e

0N ON ACCOUNT OF AGE IN FEDERAL GOVERNMENT

y fA1] S ol

nding any other provision of Federal law relating to mas
it requireménts or relating to the hiring, discharging,
ppli iﬁﬂsﬂ?mtg and notwith-
‘all personnel actions ‘affectin
¢ forty yew

Notgs

or promoting of employees or applic

wding any. other provision of U, all p
loyees or applicants f@rg;@glqy@enbwh& are at Le




0f age (except. ide the limits of the .
‘Uhited States):in military departments as defined in section 102 of title - -
‘5, United States’Code, in executive agencies as defined in section: 105
f'title 5, United States Code (including employees and applicants for: -~
mployment who are paid from nonappropriated funds), in the United
tates Postal Service-and the Postal Rate Commission, in- those units
n the government of the District of Columbia having positions in the
1petitive service, and in those units of the legislative and judicial-
es of the Federal Government having positions in the competi- -
rvice, and in the Library of Congress shall be made free from -
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vith regard to aliens employed outside the 1i

e

any diserimination based on age. R L i ;
%+ (b) ‘Except ag otherwise provided in:this subsection, the Civil', . .
- Service Commission is authorized to enforce the provisions of subsec- o
~ tion (a) through appropriate remedies, including reinstatement or .

‘hiring. of employees with or without backpay, as will effectuate the
‘policies of this section. The Civil Service Commission shall issue such

. rules, regulations, orders, and instructions as it deems necessary and
“appropriate to carry out its responsibilities under this section. The -

* - Civil Service Commission shall——-. .=~ L
.. (1) be responsible for the review-and evaluation of the oper-

ation of all agency programns designed to carry out the policy of

-this séction; periodically obiaining andi}tblisﬂing (on atleast a .
" semignnual basis) progress reports from each department, agency; -
~or unit referred to in subsection (a); .- . - PR
©~7(2) consult with and solicit the recommendations of interested -

" individuals, groups, and organizations relating to nondiscrimina-

" tion in employment on account of age; and L
-+ = (8).provide for the acceptance and processing. of complaints
" discrimination in Federal employment on account of age..
_The head of each such i

: 1 department, agency, or unit shall comply with
uch 'rules, regulations, ovders, and:instructions of the Civil Service
Yommission which shall include a provision that an employee or appli-
ant for employment shall be notified of any final action taken on any
nplaint  of “diserimination” filed. by him' thersunder. Reasonable
xemptions to the provisions of this section may be established by the
'ommission but only when-the Commission has established. a max

‘mum age requirement on the basis of a determination that age is'a
“bona fide-occupational qualification necessary to the performance.
the duties of the position, except that the Commission may not e

. lish anyewemption which permits.any: department, agency, or othe
-entity referred toin subsection (a) of this section to observe the terms

isiom

the ag

e Librarian of Congress. = " ' s
grieved may bring a civil action in any Federal
ompetent jurisdiction for such legal or equitable relief
'the purposes of thig Act. :
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~-2-(d) When_the individual has not filed a complaint concerning age -
discrimination with the Commission, no civil action may be commenced
by any individual under this section until the individual liag given
the Commission 1ot less than thirty days’ notice of an intent to file -
such action, Such notice shall be filed within one hundred and eighty
days after the alleged unlawful practice ocenrred..Upon receiving 3
~ notice of intent to sue, the Commission shall promptly notify all per-
sons named, therein as prospective defendants in the action and take
" any appropriate action to assure the elimination of any unlawful
practice, " | ' Lo
 (e)-Nothing contained in this section shall relieve any Government
- agency or official of the responsibility to assure nondiscrimination on -
u.eclmlmt of age in employment as required under any provision of Fed- -
eral law, - = .. e
- (f) Any personnel action of any department, agency, or other entily
referred to.in subsection (a) of this section shall not be subject to, or
affected. by, any provision of this Act, other than the provisions of
section 12(D) of this Act and the provisions of this section.
= (g) (1) The Ctwil Service Commission shall undertake a study relat-
ing to the effects of the amendments made to section 19 of this Act

L

~ and-to this section by the Age Discrimination in Employment Act

Amendments of 1977 Dl
(8) The Civil Service Commission shall transmit a report to the .
President and to the Congress containing the findings of the Commis=. .

sion resulting. from the study of the Commission under paregraph..
(1) of this subsection. Such report shall be transmitted no later than -
January 1,1979.. ; L ,

EFFECTIVE DATE

‘Skc. 16:This Act shall become effective one hundred and eighty days .-
fter enactment, except (a) that the Secrctary of Labor may extend
o delay in effective date of any provision of this Act up to an .
‘additional ninety days thereafter if he finds that such time is necessary -
in permitting adjustments to the provisions hereof, and. . .

APPROFRIATIONS -

Sk, 17. There are hereby authorized to be appropriated such sums .
[, not'in excess of $5,000,000 for any fiscal year,] as may be necessary - -
o carry out this Act, o R
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DITIONAL VIEWS OF HONORABLE TED WEISS
5 ince. 1967 the. empléyrnént ‘rights of older Ameriéé.ﬁ%gge ‘ 40ftc:f“} :
- 65—have been protected bﬁ the provisions of the Age Discrimination

in Employment Act (ADICA). %hg thrust of committee amendments

to the ADEA has been to expand coversge under the act in the Fed-

. eral and private sectors. My efforts during our consideration of this
““jssue have been directed toward the claxification of a provision in-the

original act—section: 4 (f) (2)—which has been used to evade the pro-
~tections which this law offers. My amendments in committee were .
.. based on lagislation which. Representative Henry Waxman and I in-
.troduced in Jate April. - ' T

Seorion 4(f) :, Excerrions To THE Act -

. Section 4(f) of the ADEA contains three eézcef)tions: to the provi-
sions of -the act. Section 4(f) (1) exempts employers,  employment
.. agencies; and Inbor organizations from the provisions of the act where
“age.is a bona fide occupational qualification reasonably necessary.to
‘the normal operation of the particular business, or where the differen.
tiation is based on reasonable factors other than age.” This is generall
meant to exclude workers in hazardous occupations. Section 4(f£) (3) .
states that older workers can be _'discharge;f for good:ca ‘hile:

‘these two sections seem clear, there is'a’great deal of con:

he meaning of section 4(£) (2) ; inits current form it read

,,,,, ; , i s ag follows
" It. shall not be unlawful for an employer;- employment

-~ agency, or labor organization— - I
Lot 4to observe the terms of a bona fide seniority ssytem or any
bona:fide employee benefit' plan such as'retirement; pension,
- or insurance plan which ig not subterfuge to evade the pur-
- poses of this act, except that no’such employee beriefit plan  *-
shall éxcuse the failure to hire any individual”; = =

,, Sggﬁéﬁ%(f) (2): Excrerion as Evasion

This provision was designed to increase the employment opportu
“ties ‘of older workers. by making their hiring'relatively easy; unde:
_section 4 (f)(2) employers could hire older workers and benefit fror
"their employment experience without: having to incorporate the
into company benefit plans or seniority systems. Some employe
er; ha terpreted- this provision. as -permitting. ma
ior to the upper age limit in"the ADE
5 orated into the terms.of a be
1y was not the intent of the




" TEXT OF HOUSE COMMITTEE REPORT - ..~ 12

"~ Owtarwar Intesr T8 a8 Crear 18 1977 As I WASINIBET o

Senator Jacob Javits, one of the principal original authors of the
~ADEA, recently introduced 8. 1773, legislation similar to H.R. 5383 ... -
ag amended, in the Senate.. In his introductory remarks which ap-
~peared in the Record of June 28, 1977, Senator .J avits alludes to con-
flicting court interpretations of section 4(f) (2) and offers a succinet
~clarification of that provision and the legislative history which pre-

= cedesit. Hestates:: - . .:° e

. %Section’ 4(£) (2) permits an exception to the ADEA’s .
general age discrimination proscription by making it law-. . .
ful to ‘observe:the terms of a . . . bona fide employee bene- - .
fit plan .. . which is not a subterfuge to evade the purposes -~ = .
of the act.) The purpose of this amendment was to acilitate
the hiring of older employces by permitting. their employ- -
ment . without necessarily providing :equal benefits under -
employee benefit plans (emphasis added) . ./~ Before the - -
“Supreme Court considers the arguments about what the Con-- "+
.. press-has intended by section 4(f)(2), I think it is incum- .
“bent that the Congress make' clear that this provision was =
never- intended to  permit the wholesale cvasion of the ..
ADEA’s protections . . . Union representatives will still be
:able to collectively bargain for decreases in ‘the voluntary -
- early retirement age under employee benefit plans.””- - -~ )
+%. In his presentation before the Subcommittee, Dr. Marc Rosenblum'
" of the Center on Work and- Aging of the American Institutes for Re- -
gedrch, "Washington, D.C., quoted from Senator . avits’ statement at' -
“the original Senate hearings, held on"March 15, 1967, concerning the
ADEA ; at the time Senator called for the adoption of amendments
ch'would allow:: B T -
" Thata fairly broad exception be provided for bona fide re
tirement and seriority systems thut will facilitate rather than.
~ deter it and make it possible for older workers to be employed
without the necessity of disrupting those systems, -

Tue CrariFicatiox -LaNeuace

- While tlie consistency 0f tliese two statements should eliminate any
doubt concerning the intent of the original authors, I have sought to
insure that the provision which is designed to encourage employment
cannot be used against older workers by incorporating the following
language (insert after individual): SRR A
.., and except that the involuntary retirement of any em.
ployee shall not be required or permitted by any such senior-."
v system or any such employes benefit plan because of the
age of such employee.. . ' R T




. 1978 AGEBIAS ACT AMENDMENTS
" Witnour CranmFcaTION THE PoreNTiiL For Furure Apuse Restarns

““This report cites figures from the Bureau of Labor Statistics which
- indicate that 2 million’Americans are covered by pension plans which. -
gjesrmlﬁémgilnyerstg retire workers before age 65. Dr. Rosenblum in
his_presentation, told the subcommittee as of September 1973, some

324,000 workers were under plans which required compulsory retire-

- ‘ment prior to-age 65. A Library of Congress study on this issue indi-
“cates that mandatory retirement is closely associated with pension plan

- “Coverage; quoting “The Survey of New Beneficiaries, Social Security
~Bulletin, March-1972, the study shows that 80 percent of workers

‘under - mandatory retirement - policies have pension . plan. coverage.

" "While the present number of workers effected by the misinterpretation’

- of section 4 (£) (2) seems relatively small; the potential for abuse under-

this section is great.

S e - PossBLE ‘EF;E‘EGI;S: 0F CLARIFICATION e
" 'During the course of our deliberations on HL.R. 5388, several ques- -
tions were raised by members and witnesses about the poss*hle effects .
which.my amendment would have on labor and pension 1. ted con-
erns, The following issues were raised: o T e

" Hazardous occupations.—Several members expressed. the
belief that unions and management should have the right to
agree that in certain job classifications which are considered
. “dangerous” there could be mandatory retirement; examples - :
_.which were cited included the coal and steel industries. " .
- As'previously indicated an exception is provided for haz--

- ardous--occupations under se«;tigi\niégi)ﬁ(l)’ﬁa of ‘the act. (It
" should be noted that the United Steel Workers have no policy. -
.. of mandatory retirement-and that they are expected to sup-

_ port this legislation as amended.) o oo
=7 Incompetence.~Witnesses from the Chamber of Comamerce
- expressed the concern that a clarification of section 4(f) (2) -

suld. make it difficult to remove workers for cause. .
... As’I indicated at the beginning of these views, section
" 4(f)(3) permits employers to “discharge or otherwise disci-

.- pline”. workers for good cause. Y
Effects. on’ contracts—Questions were- raised”concerning-
er or not:this provision will-interfere with collective -
ing agreements. Tt
o iendment, does not effect any aspect of a collectively
- bargained agreement or pension plan except where there is a
yvision which would require mandatory retirement prior to’
the upper limit set by the act or the 1977 amendments. Unions,
management, and: workers.will be’ free, under this amend-
ent, to set the following: (1) age at which full benefits are
-received; (2): amount of benefits; (3) employer-employee
_contribution- formulas;- (4) early retirement options, Addi-
o -this ar ment allows for a new area of collective




' XTOF HC)LJSECDMMI‘ITEE REEDET . T1e

A sgccnd amendmant which T cﬁarec’l and wluch was ac-
‘cepted by the committee permits pension plans under existing -
' “contracts to retain .a mandatory retirement provision for -
*~workers age’65° to' 70, for the duration of the contract or 2~
 years which’ ever comes -first. It would not. be permissible -
... uinder this provision forlabor and management to enter into

. mew contracts which-wounld force early retirement.
- Loss of employment opportunities. for younger workers— -
“The Chamber of Commerce in their testimony indicated that
“~if, the restrictions on’ pension systems were altered, younger
" -+workers “would" have an increasingly difficult tlme entering
“into.and progressing within the labor force.
.+ .The trend in_the labor force is towards early retlrement S
o Wcrkers tend to stay on the job until they are able to receive -
o full benefits. - Representatives from General Motors, in testi-:
-+ mony before the House Select Committee on. Agmg, indi-

- cated that -under GM’s 30 years of service and out option,
- only'2 percent of their employees work to the corporation’s -
- mandatory retirement age of 68.
=" Dr, Rosenblum, in- his remarks, stated that the labor force
- participation for workers over age 56 has been decreasing

-~ steadily over:the lnst 25 years.. In his. prepared statement, -
sonhe’ mcluded a c:hart whu:h ‘illustrates this trerld 1(; appears

“below :. : S

i MALE LABDF? FDRGE FARTIEIFATIDN RATES, 1965 AND 1575 BY EDLDR AND BY YEAR OF ElRTH

L i T White . T Honwhile
=;,,‘Maig;bémin T 1976 - Decline 1955 TT19%  Decline.

L Uens T #e0
97.8 92:5
s oE A

1532-41
e 192231,
; 1512§21

One final Pmnt which can’ be made concermnrr younger Wcsrl-:ars ’
at’ ﬂ;ey.‘ too, wf»l benefit from this ;lerrlslatmn in the. fu

. ERIS. members questioned whether this Pl‘ﬂ\fl-" A
sion is in - conflict with the Ernpln;,ment Eetlrement ancl o
Security Income-Act (ERISA). :
~.....ERISA added certain funding, vestmg, gnd insurance DE—
i'ilﬂ’gtmns to most pension: plans The amendment to section
4(f) (2)-does not effect the cost or structure of bona fide pen--
= lans which _conform to ERISA or other IRS regula-
tions, Further, it should 'be noted that ERISA: does nat re- "
uire increased actuarial adjustments if an employee chooses
to work: beycmc] the ERISA. defined retirement age of 63.

] RGTECﬂI‘iG Dm:m; W Drm;ﬂs A LEGISLATIVE RESPDTSIBILIT:E

repartu 1ore than adeqmtelv illustrates the issue: wl h
e %nmgmp C‘let in thelr dehbemtmns on chil[ . V.- U




- I974AGE BIAS ACT AMENDMENTS -

the decision of the Court before taking. further action to clarify sec-
. tion 4(£) (2). If we-were to find o provision’in.the Civil Rights Act
- of 1964 which was infended to'advance the opportunities of those cov- "
ered by. the:law but which was used against’ their advancement; we
. would aét without haste. Likewise it is our legislative responsibility to
‘- move expeditiously -when-the rights of older-workers are jeopardized .
isapplication-of the law. %Ve cannot allow the very law which
exists ‘to protect the rights of older workers and the very provision
. whichwas written to expand: their employment opportunities to be
.cited as the vehicle for mandated early retirement. Ornce we are aware
-of such's contradiction, our position as Members of Congress:leaves
us no option but to clarify the law without delay. -~ - I
e "Tep Werss

f1 ’niiqn!! Aﬁ’g&,lﬁ; ]

nt; we



; ill as reported Gt of full committee containsan amendment
“seéetion’ 2 which ‘amends section 4(f) (2) of the Age Discrimination
FEmployment ‘Act of 1967, When this amendment to section L(£)(2)
“was reported out by subcommittee it provided that involuntary retire-.

ent, of any employee pursuant to a seniority or employes benefit plan
wouldbe 1llegal - é’:;xrior to age 70. However, the full committee has

opted. an amendment to the subcommittee bill which would allow
an’exemption to'this involuntary retirement: prohibition for collec-.
tively bargained labor agreements which had been in effect at'least 30
days prior to the date of enactment of this act. This exem tion would
continu '

The

) until the expiration of the collectively bargained contract o
noevent longer than 2 years. = ) ' L
t-is'not uncommon for ‘one ernf)loyer to have concurrently hoth -
ion and.nonunion pension plans. It is totally unfair to require a dif- *
ferent compliance standard or time period under this new law fornon-.. -
union: pension. plans:versus union pension plans, Whils the law'r
quires’ nonunion: pension plans to comply within 6 months, union. "
“‘pension plans:may be exempt for a period of 2 years. The necessity. of =
aving to amend one plsn within 6 months and another within 2 years .

will undoubtedly cause unnecessary confusion. IR TR

-will offer an amendment to allow nonunion pension plans the same
treatment as union pension plans enabling both to come into full com- -
pliance within a 2-year period. - - : ' S '

Joux N, ERLENBORN,

* Published by The Buresu of Natlonal Affaiss, ine.
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'I'HE .AGE DIECT{IBII‘Q’ATIO‘T IN EMPLOYMENT ACT

_ The :Lfre Discrimination i in Employment Act (ADEA) was enacted
“to prohfblt discrimination in employment on account of age in sucl
matters as hiring, job retention, compensation, and other terms, condi-- "
‘tions and’ pmvﬁe«fes of _employment. Its purpose is threefold :. to-
~ promote’ employment of older persons based on their ability rather -
.than'age; to prohibit arbitrary age discrimination in employment; and -
to help emplayms and workers find ways of meeting pmbl(:ms arising
g f; om the impact of age on employment, o
.The ADEA prohibits most employers, EII]P]DV’I]‘IEBt wancle ,and .
labur organizations - from . (hscnmmntmtf in emplcxynmnt pmctmes ;i
- ageinst persons between the ages of 40 and 65 on the basis of their age.
The. law applies to employers having 20 or more employees, pubhc‘
employers, employment agencies serving such emPlayevs a.ncl labar
- organizations with 25 or more members. .
’I‘he’ act also contains severnl exceptions to ts pmwsmns.
n 4(£) (1) provides that the act’s prohibitions against (]I‘Ee
ption on the basis of age do not apply where age is a bona fide
Dcﬂupntlﬂnﬂl qualification masnmbly necessary. to the normal opera-
tion of the particular business, or where difterentiation is based on .
: XEﬂsanab]e factors other than age.
~Section 4(f) (2) provides that it is ngt lawful for an: employgr
‘employmient agency, or labor organization to observe the terms of a
‘bona fide seniority system or any bona fide employee benefit plan; such
..-as'a rétirement, pension, or insurance plan, which is not a’'subterfuge
..to evade the purposes of the act, except that no such plan may excuse .’
an employer’s failure to hire any 1nc11v1c11m1 L
Section 4(f) (3) provides that it is not unlawful to dlsclmrﬂ'e or |
: otherxﬂsa dlsclpllﬂe an 1HC11V1L1 ual :Egr zood cause, :

VEED ¥OR Tms LecisLaTioN

thn the Age Discrimination in Employment Act was enacted in’.
‘ 1967 Eumpamtnfely little was known aboiit the desires or abilities of:

nlder workers. The social and cconomic role of the aged in our mtm:na.l
- life-wasunclear as well.

_In the ensuing Gecade; howaver, much of this uncertai t'v has been
re: + Belentific research now indicates that chronologic I:a ﬁ'e alon

isg pom‘ indicator of ability to perform a job, .. : :

- Recent: studies have demonstrated . the unpm-tant I'ElatlﬂﬁShlP:
tween act;nrlty and gnﬁd health At the same time a new, awareness has

i Puhluhed by ‘ﬁig Burgsu of Nnunnal Aﬁ’zlrs Inc.
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_ Ocroser 12 (egislative das, OcTons® 11), 19737.~Ordered to be printed

My, Winrtass, from the Committee on Human Resources, -
- submitted the following .

REPORT
Together with
'ADDITIGFAL VIEWS
" [To accompuny HLR. 3353]

~The Conumittee on. Human Resources, to which was veferred the
bill: FLR. 5383, to amend the Age Discrimination m Employment Act

. {ADEA) of 1967 to protect older workers from involuutary 1t
“‘ment, to raise the age limitation for coverage under such act, and to
. provide for a study of the effects of changes in the age limitations for
" such coverage, having considered the same. reports favorably therean
. with an-amendment in the form of u substitute and recommends that
~the bill asamended do pass. ‘ S R

Starany axn Prrreoss

The primary. purpose of this legislation is to strengthen and broaden
the provisions of the ADEA to insure that older individuals-who

~desire to. work will not be denied employment opportunities solely
“on_the basis of age. This wonld be done by vaising the currvent upper

age 1imit of 65 in the ADEA. to age 70. and by clarifying an existing

¢ wseetion of the act to prohibit the mandatory yetirement, pursuant to
‘the terms of employee benefit plans or seniority systems, ot individ-

- “uals within the protected age group specified mn ection 12, Certain
. ‘exemptions arve specified. Protection against all forms of age di

ination now prohibited by the Age Diser ination in Employmént

=7 1; . T 5 - . N
Akt would also be extended to older workers in the expanded:nge

“group. This legislation does not aflect the upper age limit of the Act

th respect to coverage of those Federal employees specified in
tion'15(a) of theact. ™ - o e e

. id Hﬁl&héﬂ‘ b,y"fl"ne Bureau of Mational Affaif;;.iﬂ§3




yportunity solely b

niairly-assumes that age’
measure, of an_ individual’s y:to-perform worl.In:fac|
dence clearly establishes the continued productivity of wor
are 65 years of age and older, First, there were 2.7 million persons
age 65.and older working in '1976. 1.6 million of them are 65 to 69
years of age and 1,1 million of them are age 70 and older, There are -
individuals who wotk into their eighties and even nineties. Second,

there is substantial evidence that many workers ean continue to work
effectively'beyond age 65 and may, in fact, be better employees because.
of experience and job commitment. B ' o
I’ studies conducted by the Burcan of Business Manazement of the
University of Illinois in'the early 1950, supervisors rated over 8,000 -
workers aged 60 and over in 81 organizations in retailing, industrial,
office and managerial positions. The supervisors congidered n ma--
jority of their workers aged (U and over to be ns good as, or superior
to, avernge ‘younger workers with reference to absenteeisin, depend-
ability, judgment, work quality, work volume, and liuman relations.
Tt-also coneluded that there is no specific age at which employees be--
come unproduciive and that satisfactory work performance may con-

tinuginto the eigth decade? , _—
‘In 1974, 33 State agencies in New York compared workers over and
under age 65 with regard to absenteeisui, punctuality, on-the-job ae-
cidents, and overall job performance. Ixmluded in the survey were 3,707
employees between ages 65 and 70 (New. York’s mandatory retire-

“ment age for

State employees). The results of the survey indicated -
that job performance of the workers over age 65 was “about equal to .~
and’ cometimes noticeably better than younger workers.” 2 w0
- Tor capable older warkers the vetivement decision should De an
individual eption. Maximum freedom of choice should be given'to -
employcts it deeiding when_to retive, provided they are still physi-
“eally and psychologically able to perform their jobs in a satisfactory
“manner. A 1974 Harris survey found that 86 pereent of the public
shared this view. , 7 I

“Mandatory retirement works severe injustices against the aged. For -
many, retirement income from public or private sources is unavailable
or inadequate to support a comfortable existence. Indeed, for some,

- the opportunity to coutinue working has become o question of eco-
1omic survival, In 1975, 14,6 percent of persons uge 63 and older had
“unnual incomes below the poverty level, compared to 11.6 percent of
“persons of all-ages in Jow-income status. Acccrding te n 1974 Harris
survey, the largest percentage of persons wariiiyg to worle after 65

+ 1 Robert Le- Peterson,- /2,000 Older Workers and Thelr Yob Lffeativeness,” in Busineap . < -
Manngement Alds” (No. 15), Unlversity of Illinols, College of Commeree and Busiliess
‘Adminiatration, Buresu of Business Management. s i} I

New. York State Commissioner of Hum tights, Jack M. Babls, quoiedi In “Job Surve
ged Work Well,” by David A, Andelman, New York Times, Septeinber 22,1078, p. dh
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s not-snggest” tha

“beyonl 85, this ‘data’ snggests that we sho

“Substantial evidence exists that mandatory retirement. may Tave o

discourage those older Americans who wish to continue wor

severe deteriorative impact on the physical and rsychological he;(ifh
- of older individuals. Dr. Albert Gunn. assistant director for hospitals:
at the'M. D. Anderson Hospital Rehabilitation Center, Univers

"T'exas: in- Houston, testified that mandatory retirement based on age

_often subjects workers to sudden and sometimes strong negative reac-

tions that affect mental attitude, health and perhaps even longevity.
1t ‘detracts from the quality of life by taking away a’sense of fulfill-
ment and se ficiency that many workers find can only be realized:
{from productive employment. The American Medical Asgsaciation ops

poses:mandatory retirement, In its view, enforced idleness robs those.

aftected of the will to live full, well-rounded lives, deprives them o
opportunities for rewarding physical and mental activity. The AMA
.. Arbitrary segregation of individuals because of arbitrarily.
deterimined chronological age is not healthy for the nation
-or the individual. The sudden cessation of productive work ‘
and’ earning power.of an individual, caused by compulsory: -
‘retirement, often leads to. physical and emotional illness and .~
premature death.- ' o ’ o

' has‘gbsgrved’tlgat o ,

" Society as ' whole suffers from mandatory retivement. In henriﬁga; ;
of Brandeis University testified that mandatory retirement of willing
and ‘able employces costs the nation three-tenths of 1 percent of its

~‘before the House Select Committee on Aging, Professor James Sehulz.

annnal Ugross national product. This represents 4.5 - billion : 1976 -
“dollars. - .-

_ The committee believes that the arguments for retaining sting.
mandatory retirement policies are largely based on misconceptions

- rather than upon a careful analysis of the facts.

- It has heen argued that raising the mandatory retirement age would
greatly increase the labor force participation rates of older workers
and thereby reduce employment opportunities for younger workers
“This committee is very much concerned about the present unemplo;
‘ment rate among the young. However, estimates by the Depat ient o

. Tabor indicate that if mandatory retirement Jiad been prohibited for
“ all workers wider 70 Fears of age in 1976, the male labor force woulc

have increased. by only one-tenth to two-tenths of a percent, For the

- female labor force the figure would have been one-tenth of a percent.”

This represents an increase in the labor force of approximately 200,000

) p%r yéar_ﬂ “

Published by The Bureau of National Affairs. Ine.
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1 'I Ll
1 agreem nt t]]'lt. “there
rovision: nt thu 1974 pensmu hw T

ise e
“This ]Eglslntmn would lmt change the definition of normal retire--
ment age under ERISA. It does not require the necrual of additional .
, L\onvht% ov the payment of the actunrial equive alent of normal retire-
_ment benefits to emiployees who choose to work beyond the plan’s
nmm:ll retivenmient date.
~Ineluded in this report is a letter me Assistant Secretavy Ilis-
bm'g responding in detail to questions trom the Chairman and ranking
minority mvmlm of the committer on the relationzhip betw
ERISA and the proposed amendments to the ADE.\ which ud(llhlm*-
the committee’s intent in thi el '
Concerns were also expressed reg: rding potential increased costs
for employee wolfave benetit plans such as T dis: bility, health, life and
other forms of insurance for employees. Presently some employers
rednee coverage for oller workers under these | increuse the.
quired empluyec contribution a= workers ad age. This bill
Ui not alter existing law with respeet to these practiees. Iixisting .
,mlples of law, nu:]udmw the 4(£)(2) bona lide vmplmvu benelit
eption, as modified by these amendments, would be the stand-
whluh these practices will be evaluated.

1

- FEZ')EEA]}ST;\,TE Rerarioxsinne UNbER TIE ADEA

])Lumﬂ* the Committee’s congideration of this legislation. there was
ome discussion about wherher or not the ADEA precmpts State age’
“diserimination laws. The interrelationship between enforcement of the
federal Age Dis imination in Employment Act and the enforcement
£ State ﬁtatut,. prohibiting age diserimination in_employment 1s
dealt withy in Section 14 of the ADISA. Section I+(a) of the ADEA.
prﬁvzdx_s; ;

Nothing in tln% Act shall affect the juvisdiction of any agency
“of any State performing like functions with regard to dis-
“eriminatory emplﬂyment practices on aceotnt of age except
- that upon cominencement of an action under this Act sich

* aetion shall Supexaede any State action,

“As this l.mlfuntfe. m.ll\es clear, the ADEA does not ]neunpt Stmg-' ‘
~laws.

" When Cmirq ess originally enacted the ADEA it intended that the
States should retain the power to act'in the aren of age discrimin
-employment. At that time then Secretary of Labor Wirts specifi-
‘cnlly sai 'ltjthat the erfrnml Administration pr UPQS‘I] was dv;Slgned. ta—,, ‘

- Published by The Bureau of National Affairs, tnew b
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old; some State laws: (Michigan, N ¢
dividuals down to'the age of 18. Lilewise, while
apply to any:employer having fewer than 20 employces, sonie State -
laws have no such restriction.- , TR & ot
" States are also free to enforce their laws at the same time that the
federal government. is enforeing the ADEA. However, there are. two
ceptions to simultaneous enforcement, one in Section 14(a) the other
in Section,14(b); , S R Y
- "The last part of Section 14(a) states that “upon commencement ot
action under this Act such action shall supersede any State action.”
The manner in which a lawsuit under the ADEA would supersede a-
suit under o State age discrimination law is explained in the com
mittee reports in 1967. As stated in those reports, “commencement, of
an action under this act shall be a stay on any State nction previously’
commenced” (S. Report No. 723, 90th ‘Congress, 1st Session- ngG‘?’ ).
at-pp. 6,:11; H.R.. Report No, 805, 90th Congress, 1st Session. 1967)

t pp- 6,:11)..In other words, if o lawsuit under o State age diserimina--
tion law is pending at the time a suit under the' ADEA: is;filed, the
State lawsuit would have to be immediately held in sbeyance, pending:
a final resolution of the federal litigation or a determination that the:
federal and State actions are not coterminous in nature;”

- Section 14(b) of the Act provides that where an act of discrimina-
tion occurs in-a State which has an age discrimination law and an
agency empowered to grant or seek relief from such diseriminator

actices, no suit may be brought under section 7 of this Act before the

‘expiration of sixty days after proceedings have been commenced unde
- State law, unless such proceedings have been carlier terminated. T

“provision' requires that if the individual chooses to apply first to the.
- State agency for relief he must give the State the prescribed minimum
- period in which to take remedlial action before he may turn to the
_ federal  courts’ for relief aunder the ADEA. The provision:.does n
- require that the individual goto the State first in every Instance..
e %evgml? courts have properly- vecognized this- distinction, See- e
" Smithv. Jos. Schlits Brewing Company. 419 ¥, Supp. 770,774 (D. N.
©1976) ; Vazquez v. Eastern Air Lines, 405 F. Supp. 1853, 1356 (D. P.]
-.1975) ; Bertrand v. Orkin Ewsterminating Company, 419 ¥. Supp. 1123,
1126 (N.D..111. 1976) ; Goger v. 1. K. Porter Company, 492 F. 2nd 13,
‘17-18'(C.A. 8,1974) (Garth, J., concurring)., S
~-:Other courts, however,-have: ruled that the. complainant must go
--initially to the State aquthoritics in cvery instance, and that the failure
to do so requires dismissal of the federal action. See Vaughn v. Ohrysle
Jorp., 832 F. Supp. 143 (E.D. Michigan 1974) ; Smith v. Orest.C

{ ;" Published by The Bureau of Nations Affuirs, Inc.
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1 INCREASING THE UTPER AGE LIMIT TO 70

“This bill' would amend scction 12 of the Age Discrimination in
Employment Act to raise the upper limit from 65 to 70, effectiye Janu-
‘ary 1,1979. The delay in the effective date of this provision is intended
to-provide sufficient opportunity for employers to adjust personnel
‘policies to reflect the changes in existing law made by these
‘amendments. . . . ) o
»'Although considerable sentiment was expressed in favor of remov-
“ing the Act’s upper age linit, the committee concluded that, for the
“present, the act’s upper age limitation should not be extended beyond:
70 years of age. An increase in the upper age limit from 65 to 70 is
‘supported by the evidence presented at the Labor Subcommittee hear-
ings, Research studies conducted in the last ten years concerning the
pacity and health of older workers have focused on those be-

job :
tween; ages 60 to 70, Equivalent research for worlers older than 70.

‘years of age has only recently been undertaken, and results are as yet
unavailable. The Labor Department study required by this legislation

‘committee felt it should not address this question until this information
‘has been developed. ‘

step, because it provides protection for the vast majority of older
workers who, the evidence suggests, are facing mandatory retirement
and who wish to continue working. A Civil Service Commission study
of Federal employees, who are protected from mandatory retirement
‘until- age 70, found that only 1,509 Federal workers were retired at
age 70 1in fiscal year 1976. This study suggests and the committeo

nticipates that there will be declining rates of labor force participa-

tion by workers betieen 65 and 70 years of age and that very few em-

ployees will choose to work until 70. S
“TIIB EXEMPTION FOR MANAGEMENT OR LIGLLY COMPENSATED EMPLOYEES .
During the committee’s deliberations, concerns were expressed re-
garding the impact that the elimination of mandatory retirement
iwould have on the ability of employers to assure promotional oppor-
tunities for younger workers. '

loyees and to keep promotional channels open for gmmger employees, -
e committee adopted an amendment offered by Senator Pell which -~

- Published by The Bureau of National Affars, Inc, - -

will focus on the need for and likely effect of uncapping the act. The . .- v

Raising the age limitation from 65 to 70 is in itself a significant = - e

Therefore, in order to permit employers to replace certain ey em- -
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t otheritha ifevannuit;
such benefit shall be adjusted in accordance with ons issued: by
theSecretary of Labor, in:consultation with the Secretary.of. the,
Treasury, and shall exclude from the calculation of: the $20,000. (0
subsequiently adjusted: figure) the value of the employee’s contrib
“tion to such:plan or the contributions of a former employer via roll-
““over-contributions. This will insure that the employee’s retirement
income will be:adjusted to reflect the level of retirement income
_ actually provided by the employer wishing to initiate compulsory re-
‘tirement. Any adjustment in the retirement income test pi'évidei.. for
by this section must.be based upon reasonable actuarial assumptions.,
- “The:amendment provides that the $20,000 figure will be adjuste
“annually by the Secretary of Labor to reflect increases or decreases in
- the ‘cost of living, The: purpose of the:cost-of-living adjustment!is to -
insure that in futare yearsan employee subject: to this provision will
.~ receive the equivalent of $20,000 in 1977 dollars. An employee meet-
. ingthe requirements of the amendinent at the time of his retirement
" neednot be yehired or reinstated merely because the retirement income .
' test is no longer satisfied as a result of subsequent adjustments made by -
t]lESE:EI‘EtﬂI‘}’. U B L R
“The ¢ommittee intends that the-Secretary shall nse: his section 9
ulemaking authority to interpret and implement the exemptions es-
. tablished by section 6 of this bill for management or highly compen-
+sated, employees,. college. professors and elementary and secondary.
: Tg‘ubhé school teachers. In particular, the Secretary is directed' to-d
- 'fine. the term “select group. of management or highly ‘compensated
-employees” as that term appears in section 6(b) (1) of-the bill. Tl
... committee intends that the definition of this term shall apply, only to
- the Age Discrimination in Employmeni Act of 1967 as amended. Tt:
..shall not apply or have any effect on other Federal statutes, including
bn‘?- not limited to, the Employee Retirement Income Security Actof

. *TIE EXEMPTION FOR CERTAIN EMPLOYEES OF EDTGCATIONAL IN STITD’TIDNS

During the committee’s consideration of this bill two amendments
were proposed and accepted which recognize a special type of:en
ployer/employee relationship in educational institutions, The amend
ments permit limited exceptions to the ban on mandatory retirem:
for these employees. ol oo

7 Many colleges and universities maintain that for the foreseeable

. future the number of available facnlty positions will be closely related
~to  the number of retirements, thereby making it difficult to employ

| bj The Bureau of Natlonal Affairs, lne. .
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olicies for faculty a
35 or above who are serving under.a contrac nlimited tenure o
milar arrshgement providing for unlimited tenure. ...
- Because -of the belief that unlimited tenure systems “create similar
problems for public. schools, the committee adopted an amendment
_permitting compulsory retirement of teachers in such institutions at - .
‘age 65, Many States presently provide for mandatory retirement of
. public. employees at ‘ages greater than 65. In the committee’s view,
“suchStates-should not reduce the mandatory retirement age under-
" these: statutes for the purpose of taking advantage of this provision. -
“Aécotdingly, the amendment prohibits the ap] lication of the exemp-
tion to public school teachers in a State which has a mandatory retire- ..
“ent age greater than 65 on the date of enactment of this legislation.

BONA FIDE EMPLOYEE BENEFIT PLANS AND SENTORITY SYSTEBS . -

" “Mandatory. Tetirement provisions. are often -associated with pen--
sion: plans. According to a 1974 Burcau of Labor Statistics study: of
‘pension plans, 41 percent of the workers covered by private pension
plans were subject to mandatory retirement. Raising the act’s upper
“age limit would be an empty gesture if employees remained subject
“to mandatory retirement becanse of provisions contained in collective
- bargaining ngreements or employee benefit plans,

cotion 4(1) (2). of the act permits an exception to the ADEA's
acneral age discrimination prohibition by making it lawful “to ob-
serve the terms of * * * any bona fide employee benefit plan * * *
which is not a subterfuge to evade the purposes of the Act.” The pnr-
_pose of this exception was to facilitate the hiring of older employees
by permitting their employment without necessarily providing equal
- henefits under employee benefit plans.® e e
“The reports of the Committee on Tdnction and T.abor and the Sen-
ate Committee on Labor and Public Welfare on the Age Discrimina--
tion in Employment Act of 1967 contain identical language explain- -
ing the exc¢eption in section 4(f) (2). : o
. 'This. excéption serves to emphasize the primary purpose
of.the bill- 1 of older workers—by permitting em-

OB, 5

; the hiring (
“ployment. without necessarily inelnding such workers in
~i-employee benefit plans. S

dperlon 3(1) (2) provides: “(£) It shall not be unlawFul for an employer, smplayment

r lnhor orzunization— . , ) R

Ltn: obae the terms.of a bhona file senlority AyatPm ov aAnv hona fide employee
; pension, or fusprance plan. which 1z not a subterfuie {0

t. except that no such. employee benefit plan shall excuse




ryret;rement ptmr tn age 65 dolés not violate the act, becalise suc
rovision' is' sanctioned by section 4(f) (2). Zinger v. Blanchette,
549 F. 2d 901 (3d eir. 1977) 5 Brennan v. T'aft Broadcasting, 500F Qd
.;212 (b6th cir, 1974). :
+LChe T'art court found the language of the section unamblguaus rm(lﬁ,,

raf.usecl to consider the 1eglslat,1ve istory. It concluded, erroneousl;

.in the committee’s. view, that a plan could not be a subterfuge ‘within
‘the meaning of section 4(f) (2)-1f it was operative before the effective-
| date of:the act. In Zinger, the third circuit distinguished between dis-*
" charge and m&ndatoiy retirement on-a pension, in ruling against
plaintiff ‘who had been mandatorily retired. The court held that th
no statutory prohibition ngainst retirement on » pension, and so lon
“ag the retirement benefits are substantial, the forced retirement woulc
- not'be a’ “subterfuge to evade-the purposes” of the act. We'also d
agree with the. thlrg circuit’s interpretation of this section, In the co
“nittee’s view,’ fﬂl‘ﬂed retirement extinguishes an individual’s right t
~employment, and is thus not excused by section 4(£) (2) unless: th
Tetirement is based on some reasan ather than age, suc;h as. dlsab
or poor. perfnrmance ‘
In McMann v. United Azrlmés, 542 F 2d 217 (4th cir. 1976)
eranted 429 U.S: 1090 (1977), the Fourth Circuit Court of Appeals
"-held that section 4(£) (2) did not permit mandatory retirement pur:
suant to’ the terms of a’ collective bargaining agreement or pensio
‘plan: To rule otherwise, the Court snid, would undermine the inter
- of 'Congress, because the purpose of 4(f) (2) wasto encourage t

. emplayment of older workers by permitting employees to make d
gncflmns based on age with respect to pnrtlclpatmn in emplayee bene-
~ fit plans '

' Because of the large number of pension plans which require manda
tory retirement’ and the uncertainty of the ontcome of court delibera-
tions on the ‘meaning of section 4(£) (2), congressional action to clarify.

ur original intent. The amendment to section 4(f)(2) servesto ex-
press congressional approval of the result resched by the fcmrth o

: 'ult inMeMann, :
. AMENDMENT TO SECTION 4(f)(1)

o ‘T}n:s committes intends to make clenr that under this nglS]ntmn an
- employer would not bo required to retain anyone sho is not qualified:
to perform a particular job. For example, in certain types of partic

Jarly-ardvous law enforcemient activity, there may be a factual bas
for bellev‘mg that subsbantmﬁ:g’ all emp]nyees above & spegiﬁed- ag

Pumuhaa by 'n-:g Bumu of National Afflm Ing L
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cupational qualification. ‘Although the Secretary 1s presently empow--
ered to issue advisory opinions on the applicability of BFOQ excep-
tion. The' committee recommended that the Secretarysexamine the

feasibility of issuiny guidelines to aid employers in determining the
- applicability of seetion 4(f) (1) to their particular situations. =

EXEAPTION FOR COLLECTIVELY BARGAINED TLANS

- %'During the full committee’s consideration of this bill, an amend- - .
- ment was adopted wheh defers the effective date of the prohibition of -
mandatory retirement policies at ages 65 through 69 in employee bene-"- - = -
fit plans ‘and. seniority systems contained in collectively bargained
agreements in cffect on September 1, 1977, The eflective date of the
prohibition in these situations would be the termination of the contract
or-January 1,71980, whichever ozcurs fivst, The reason for the ex-
tended etfcetive date for collectively bargnined employee benefit plans
s to recegnize, and provide the maximum deference to, contracts ne-
gotiated between management and lubor, consistent with the commit-
feg’s dosive to end mandatory retirement of those workers under age
70. The committee recognizes that these contructs were negotiated n
good faith and that reciprocal agreements and concessions were made
n exchange for the mandatory retirement provision. This delay will
a.¢¢ management and labor an opportunity to make clarifieations, as
reqitired by. the change, in pension plan agreements. 'This postponed
effective date would only apply to pension plans which were negotiated.
as'a part of a collective bargaining agreement. The table hefaw sets .
forth the dates when the mandatory retirement provisions of a seniority
system or employee benefit plan could no longer be applied. _
“Plans requiiing mandatory retirement at ages 65 through 69: Col-
lectively bargained plans in effect September 1, 1977 : January 1, 1080,
or at the expiration of negotiated agreements, whichever comes first. "
All'other plans requiring mandatory retirement at ages 65 through

69 : January 1,1979.

STUDY BY TIHE SECRETARY OF LABOR

_The legislation requires a Department of Labor study to be conducted
on:the elfect of revising the upper age limit to 70 years of age the
~ feasibility of raising the limit above 70 years of age; and the feasi-

bility. of loﬁeringtﬁe minimum age for coverage under the ADEA," ..
Ag reported, ¢he bill requires the Secretary to complete the study.”

" Published by The Bureau of Nationsl Affsirs, Ine.
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A =) the a ! D",_i PTUTE
remplates that this aspect of the study will foeus

‘ily on’'persons 30 to 40 years of age, The DOL study shonid considor the.
'potential impact which lowering the act’s minimum age may have on

rotecting the class of persons presently covered. -

. PROCEDURAL 'AMENDMENTS

" The committee hails‘ included in the bill two procedural amEﬂdrﬁéntf
“to the act. The purpose of these amendments is to make it more likely

_“that the courts will reach the merits of the cases of aggrieved indi-
- viduals and do so more expeditiously. S
a. 180-day motice of intent to sue

" Bection 7(d) .of the act provides ‘that before imj? individiﬁﬂ m
institute alawsuit, he or she must give the Department:of Labor

‘notice. of intent to file suit within 180 days.of the occurrence of th
alleged unlawful practice, This period is extended to'300 dayvs:if
‘alleged unlawful - practice takes place in a State which has an'age
discrimination statnte under which a State agency i empowered fo
grant or-seck relief from age discrimination. This-time limit withi
‘which to notify the .Department runs concurrently. with the, act’s 2
.or 3-year statute of limitations on the recovery of back wages,
The- basic purpose of the notice requirement is to app

“partment of Labor of any alleged violations of the Act so that-the De-

‘partment may- notify prospective defendants andto: provide the
‘Department with an opportunity to eliminate the. alleged unlaw
' “practices through informal methods of conciliation, Col
.. Failure to timely filo the notice as required by section 7(d) has
" been the most common basis for dismissal of ADEA lawsnits by pri
“vate individuals, The 180-day limit has been interpreted. as jiiri’sé!ige'
“_ tional by some courts, and consequently complaints are.dismissed. Se
el OtE N Midland-Ross Corp., 5238 F, 2d 1367 (6th Cir. 1975) 1 His-
" pott v Genernl Electrie Co. 521 F. 2d 632 (6th Cir.. 1975), and Powell
‘v, Southwestern Bell Telephone Co., 494 F. 24 485 (5th Cir., 1074).
777 In the committee’s view, this provides a compelling argument for
removing the 180-day notice requirement entirely. Age diserimina- |
tion is often much more subtle and less well understood than other -
forms of discrimination and therefore is often not dizcovered by the
“yvietim until long:after the alleged act has occurred. Furthermore;
under this amendment; neither the complainant. who fails to file.a.
"notice within 180 days nor the prospective defendant will have to go
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or practices 3 to effect voluntary compliane 1
the requirements of this Act through informal imethods of
- conciliation, conference, and persuasion. o

“avious courts have held that the failure to comply with the con-
liation requirement in section 7(b) requires dismissal of the. lnw-
~ Some courts have gone so far as to say that conciliation is a
sdictional prerequisite” to bringing u lnwsuit under the Act. (See
Dunlop v. Resources Sciences Corp., 410 F, Supp. 836,843 (N.D. Okla.
1976) ; lisery.v. Sun Oid Compuny (Delwware), £23 F. Supp. 125, 128

(N:D. Tex. 1976) . : ) B
t-is the connnittee’s intent that the conciliation requirement in see-
tion 7(b).should not be so rigidly applied. In Zrennmn v. Aee Hard-
ware Corp.495 Fo 20 368 (CLAL81074), the comt reflected a proper

“understanding of the conciliation rwquirenent in rejecting the cm-

“ployer’s nrgument that the statute dlireetive is a “eondition pree

' “the. court entertaining jurisdiction of the legal action,

. dent to

that-case the court correctly noted that section 7(b): grants to di
courts the equitable discretion to stay lawsnits pending before t
n order to permit ceneiilation to be completed be fore the lnwsuit
tinnes. The claim-of discrimination ought fo be decided on
through litigation-in the event the concilintion process fuils. i
. In order to assure that such a resolution on the merits will occur, =
slation” provides that: the stutute of limitations will be tolled
during conciliation carried out purswant to section T(b). o
Tt.is the intent of this amendment to prevent those who have violated .
the Act from delaying and postponing conciliation and thereby pos--
ibly avoiding liability. - IR T
B . - U.8. SeNaTy,
Coaxnrrrer 0x Huyax Resources,
S - Washington, D.C., August 29, 1977.
{r. DoxaLn ELiSBURG, ) : . L
‘Assistant Seeretary for Employment Stardards, I1.8. Department of +
" Labor, Washington, D.C.- -~ -~ : v e
2. ELiseure : During your testimony before the Labor Su
ing proposed amendments to the Age Discrimin
n in Employment Act of 1967 (ADEA), you stated that raising
ADEA ‘age limit would not ereate any conflicts with. respect to
e Retirement Inenme Security Act of 1974 (ERIS.\).
goested that this may not be the ease; - .. 7

Published by The Bureau of Mational Affsirs, Tne.
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" In order.to aid us in our deliberations, we would appreciate a writ-
ten opinion from the Department addressing all potential conflicts
‘between ERISA ‘and the proposed amendments to the ADEA, and
answering the following questions: | L CwE

1. Would ‘an employer. be required to credit years of service for
purposes of benefit accrual after normal retirement age?. T
" 9, Would an employer be required to pay the actuarial equivalent -
- of normal retirement benefits to an employee who continues to work
“beyond the normal retirement age? ] ClEL T
-~ -8:If the upper-age limit is raised, some employees who choose to .-
- work beyond -age 65 will he participants in. plans which provide for .-
_the commencement of retirement benefits at age 65. Gauldp such plans
_be amended toprovide that retirement benefits would commence at the
actual date of retirement without violating the ADEA or ERISA?
4, Would ‘an increase in the upper-age limit of the ADEA increase . .-
-~ ‘the funding costs for private pension plans?

5. Assuming that under ERISA & plan need not provide for benefit

accruals for an employee who continues to work after the normal re-

- tirement age, would an employer’s failure to provide for the accrual of
benefits for such an employee constitute age diserimination under the
ADEAY - . S ' .

“As you know, the Subcommittee has scheduled a markup of the pro- -

. " posed legislation for September 8, 1977. We would, therefore, appreci-
T ate arresinse as soon as possible. ‘ . [
" With best wishes, .
7 Sincerely, ¢

Harrisox A. WiLniams, Jr., . -
3 ) - L. Chairman.
Jacos K. Javirs,

o T Ranking Minority Member.”

1U.S. DEPARTMENT OF LAEBOR,
_OFFICE OF ‘THE ASSISTANT SECRETARY ‘
For. EMPLOYMENT STANDARDS; =
Washington, D.C.

#i. Hon; Harrrsox A, WiLLrays, Jr.,
" Ohatrman, Committee on Human Resources,
.. U.8. Senate; Washington, D.o’ R : A
" "Dear Mr. Cratryax : This is in reply to your and-Senator Javits’
~ Jetter of August 29, 1977, in_which you request the Department’s re-
“© . gponse to a number of questions ‘concerning any potential conflict
7o between the Employment Retirement Income Security Act of 1974
: (ERISA) and the proposed amendments to the Age Discrimination
in Eniployment Act of 1967:(ADEA).: -~ = - B
‘As T indieated in my testimony before the Senate Labor Subcom
ittee, raising the upper age limit of the ADEA would not create any.
nflict Wlth%EISA; Those responsible for administering. ERISA
nthe Department of Tabor are in complete agreement that the pro
“posed:amendments would not interfere with any of the;provisions.

iblisheéd by The Bureau of National A
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~ Thefollowing represents the iﬁiepﬁrtﬁient’é answers to your épeciﬁc ,
- questions: - oo . R
.~ Question 1. Would an employer be required to credit years of service -

for purposes of benefit accrual after normal retirement agel S
Answer. It is our view that nothing in the ADEA or in the proposed - -

- amendments would require an employer to credit, for purposes of .
- —benefit accrual, those years of service which occur after an employee’s
- . normal retirement age. ERISA. likewise does not require such accrual, . -
2 "There is a section in ERISA which limits the extent to which a plan .
* :may provide for the accrual of benefits at a higher rate during later .
. -and presumably higher paid years of service. This provision, section -
‘904, sets forth three alternative tests, one of which a plan must meet "
in order to demonstrate that benefits are being acerned properly (29
T.S.C. 1054). Two of these tests (the 334 percent test and the frac- .~
" .tional test) explicitly permit a plan to provide that no benefits will' =
", acerie after normal retirement nge (26 CFT? 1. 411(2)-1), The third.
. ‘test requives the acerual of benefits after normal retirement age. It -
“shiould be noted.. however, that no employer is required to select the ..
* third test, provided that he satisfies one of the two other tests,
©* “Questior. 8. 'Would an employer be required to pay the actuarial: =~
* equivalent of normal retirement benefits to an employee who continues
-to work beyond the normal retirement age? L &
= .. Answer. No. There will not have to be any adjustment in the size
" of the periodic payments at the time of actual retirement. This is also. .
*‘the case under ERISA. See the final regulations issued by the Internal. .-
Revenue Service under section:411 of the Code and section 204 of" .

ERISA. which provide that no adjustment to an acerued benefit is ~*

required on account of employment after normal retirement age [(26°
‘QFR,section 1.411 (c)=1(£)(2))] oo om0 mEREEE
Question 3. .1f the upper age limit is raised, some employees who _
“choose to-work beyond age 65 will be participants in plans ng(:h pro-
vide for the commencement of retirement géneﬁts at ‘age 65, Could
. .such plans be amended to provide that retirement benefits would com-
_thence-at the actual date of retirement without violating the ADEA.
corERISA? e A O Y
_.- Answer.  Generally, pension plans condition the payment of henefit
on -actial retirement. Thus, it would not be necessary to amend these
_plans since neither they nor the ADEA nor ERISA require the pay--
- ment of retirement benefits to employees who continue to work beyond
mal retirement age. The requirement in ERISA ( section 206(a))
. benefits must commence at normal retirement age or on the
ate of retirement, whichever is later:(29 U.S.C. 1056)..0f
q there are some plans which provide for the payment of pen-
efits at a specified age, regardless of actual retirement, such
plans could be amended without violating either the ADEA or ERISA. -
" Question 4. Would an increase in the upper age limit'of the ADEA.
nerease the funding costs f =private pension plans? =t S
-Answer. An increase in the upper age limit of the ADEA would’
ling costs for privs ‘e pension plans, As a matter
sure on private pension plans could be alleviate
yer to permit a' qualified employee to work |
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, :tha Acts upper -uge -lirait, regardless of the pe.nsmn plnns nm'mnl'
~“retirement age, would result in cost savings to plans rather than in-
‘creases, As an actuarial matter, the longer an emplsyee works, the
shorter the period retirement puyrm,nts will have to be made, thus
lowering the fundingassumptions of the plan. Savings would of .
course come from the added years of accumulated inter est on the fund.
Savings would also stem from the fact that, as indicated above, a plan "
need not provide for further accrual of benefits after the participant
‘has:reached the plan’s normal retirement age, and thus the added’
~.years of service do not increase the ultimate retirement beneﬁt or the:
‘cost of providing it:
It is possible that' certain Pluns, such as those which pr ovxde for. the
ncmual ‘of benefits after normal retirenient age, will not experience
“thesé savings. However, there will be no swmhcnnt cost increase to -
.these plnns ‘Any increases in benefits due to such factors as. _salary
‘increases after employees have attained normal retirement age would
-geserally be offset by factors such as the shorter life- %Ypeutnncy of 4
‘empluyées upon- retirement after normal retirement age, interest. -
enrnod on plan assets during the perivd between nor mal retirement . -
juga and -the ‘age at which emglayees actuully retire, and 111312354:5 in
pre-retirement mortality.
. Question 5. Assuming that under ERISA a plan’ need not PI‘G\'ldE
:for benefit aceruals- fm an employee who continues to work after the
- novinal retirement age, would an employer’s failure to provide for th
~ “uccrual of benefits. fcu such. an emglnyﬁg cnnstltute age dlscummatmn :
" under'the ADEA?
= Answer, In our ‘opinion, a bﬁn'l. fide pension plan_ that prm ides that
. bpnehté aecrne:to-a participant w hct continues service with; the .
_employer.after attainment of normal retirement age. Would not violate
- the A,DL‘ “Under Section 4(f)(2) of the _\,DEA ‘it is not unlawful :
“'to observe the terms. of .o bona fide pension plan thmt is not a’subter-
fnge to evade the pu rpc:%?§ ‘of the ADEA. As I noted in my testimony,
“the legislative history of the ADEA indicates that Section 4(£)(2)
‘was-intended to allow age to be considered in funding a plan and:in. -
‘determining the level ‘of benefits to be paid, We believe that it will
n_counter to the intent of the Act 2 require a plan to provide ’m',,"
“'benefit ‘accrual after the plan’s noimui retirement age. -
i might also note that the proposed. ame ndments to the upper ag
Timit in Section 12 of the ADEA would in no manner affect. the defini
tmn of the term “normal retirement age” in Section 3(2%) of ERIS:
- T hope the%'e responses to your questions Tvlll be helpful to the Suh=

ClﬂlmlttEE
N Smcere‘v o R Domam ELISETZ‘RG,

Assistant, Sess?'«ﬂtary

.TaevLaTiox oF Vi dTFs

LABGR ﬁ'ﬁ’ii"(“\i’\ﬁTTEE :

‘-cennfm W’lllmm% *nnendmenf in the nnture Gf a substitnte to:s S.1784
“introduced. (ArIn}rtetl by i'nammnn; voice vnte Y+
h Y _ - N
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FULL COMAMITTEE o '

Senator Williams’ amendment to delay the effective date of the in-
" crease in the Act’s upper age limitation from 65 to 70 until January 1,
11979, (A.dopted by unanimous voice vote.) - R
Senator Williams® amendment to clarify section +(£) (1) to permit
mandatory retirement where age has been shown:to be n bona fide
- ocenpatienal qualification. (Adopted by unanimous voice vote.)
©+ ' Senator Peil’s amendment to permit employers to maintain com-
. pulsory retirenent policies for certain management and highly com-
‘" .pensnted employees who will receive an annual nonforfeitable retire-
- ment benefit equivalent to at least $20,000; at 2 age not loss than 65.
-.(Adopted by voice vote.) = - " S o
 "Genator Chafer’s amendment to permit colleges and universities to
~“maintain compulsory ‘retirement policies, for faculty serving undera
" contract of unlimited tenure, at an age not less than 65, (Adopted by
’yoics vote.) ' I : Coe .
©"“’An amendment proposed by Senator Hathaway to permit the man-
" "datory retirement of certain elementary and sccondary hool teachers
.at age 65 who are serving under a contract of unlimited tenure.
(Adopted 8~5.) i ‘

YRS NAYS

Mr. Pell : : Mre, Williams
My Kennedy A= Randolph
Mr. Eagleton . - 30 Ceanston
Mr. Hathaway : Mr, Reigle

“Mr. Schweiker Mr, Javits
Mr, Hatch :

= My, Chafee-
~ ~Mr. Hayakawa

HL.R. 5383, with an amendment in the form 5. a substitute, was or-
ered reported to the Senate by unaninious voice vote. '-'

" Qoronir 4, 1877,

= Mg Avice’ ML Rrvurw, e
:Director, Congressional Budget Office,
U8, Congress, Washington, D.C. ' -
©DEArR’Ms, Rivrav: Pursuant to the requirements of Section 252 of . -
he-Legislative Reorganization Act, the Committee on Human Re-- -
iirces, Subcommittee on Labor requests a cost estimatr of S.1784, a
bill to amend the Age Discrimination in Employment Aet of 1967 to
- protect:older workers from involuntary retirement, to raise the age .
iniitation of coverage under such Act and to provide fora study of the -
ffects of changes in the age limitation. The bill was reported with' .
iendments on September 30, 1977, e AT L
For your information I have enclosed a ‘copy of the bill

For y¢ and will
greatly ‘appreciate your - assistance ‘in providing the necessary
formation, ..~ oo R

.. Harrisox A, Wrrrtams, Jr.,
. Sen Chairman.

shed by The Buress of N’gti‘gn:a'lr Affairs, lﬁ: -
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Gcmf}m sstoNan Bupaer OFFICE,
. 1.8, Covenress,
o ' ' Waa]ungmn,l? c., Gctabe]ri ]9’?’7
y Hcm HAnmsm«a A, WirLriasis, Jr., .
Chairman, Committee on Human PPS&UT'E‘P?, '
- U.S: Senntf, Washington, D.C. ~
Dear Mr. CrAmMAN : Pursuunt to section 403 of the Cm}nmqslmml
-~ Budget Act of 1974, the Congressionn} Budget Office has prepsued the
-attached cost estimate for S. 1184 the Age f)lscrmmmtmn in me]ny-
ment -Amendments of 1977,
, Should the committee so desire, we would be pleased to provide fur— -
.. ther data.lls on the attached cost estimate. o : .
i Smcerely, o 7 L
Avice M. Brvuaw, Director.

Gm.um‘ssrm AL Bover e <Cosr Esriarate

L HLH nut 'bex : 8. 1784, : » :
.-Bill title: Age ]’Z)lscnmmatmn ink mplnvmentAnmndments of -

l’) : .
3. 1;,111 stiltu% Repm ted as H RR. 5383 amenu -, bv the Senate ("nm-f
‘mittee on TTiinan Resources, September 30, 1977. o
4, ‘Purpose of bill: The primary purposes of this bill ‘are: (1) To. -
- change the age limits of the class of individuals to whom the provisions. .,
of. the 1967 Act, as subgequently amended, apply to individuals at least. -
40 years of age but less than 70 years of age; (2) to plohlblt nonfederal '
- employers, Iabm organizations, (h“ ( but with certain exemptions),
“from observing the trrms of : vstems or employee benefit plan
which require or permit the involuntary retirement of individnals o
the basis of age; (3) to provide for a atur’l\ of the effects of i‘;hanfft‘% n:
“the age lir ltatmn of coverage. I :

T Df?pzzrtmént of Labor projccted total outlays
i [In millipus of deifars

T Piseil year: B -
v 1978 N e
BT .

ADB0 _._l_

C1981 Lo s e .

1982 o e e

. Basis for estimate: i
E ‘nforcement costs. =-=The~a(: figures rep yresent addltlonﬂl enf
costs expected to result from the ﬁpamt ed applicability. of the protec
tion of the Act. In fiseal year 1977, $2.5 million was authorized to th
Department of Labor for enfor eement In view of the relative'sizes.o
‘the ‘population_aged 40-64 and 40-09, we estimate that enfor
costs would inerease by 15 percent a= i fonsequence of the amendm
Because all enforcement costs are for salarie= and expenses, future ¢
*.are projected on the basis of CBO © af the Gc:mn al F edeml Pa,
Schgdu]e and a Sp(‘n(l -out rate of . 1ed. -
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Study costs.—The bill extends the scope of the study to be under-
taken by the Sceretury of Labor, but it is anticipated that these studies
will be performed by existing staff ; hence no cost is aitributed to these
provisions, 7 : 7 7
-No estimate has been made of the possible eflects of the legislation .

on social security outlays or receipts becanse of the lack of recentand.

reliable information to make such an estimate. Social security cost
impacts would depend on the behavior of both emiployers and em-

ployees. The change -in age limits will have the effeet of allowing a

© particular subgroup of the working population to retire lnterthan they
- _are currently permitted nneler existing mandatory retivement policies.
-“The size of this subgroup, let alone the fraction thereof which would * -
i take advantage of the opportunity to work longer, cannot be deter-
~niined from available data. Moreover, even if these variables could be.
“predicted, there is no presumption as to how the. labor market would: -
espond. For example, wouid employers substitute older for younger. =
vorkers-or would wages be depressed as a result of an expanded work-- .
" “force ? Both receipts and payvments of the social security system depend” -
" upon the precise configuration of the covered workforee—its size, coni-
~.position and earnings structure—ns well as the timing of retirement,
“and the benefit entitlements of retirees. Given onr current knowledge,
y estimate would be subject to-a very wide margin of error. Some
+social security savings ave likely to result as a consequence of the legis- -
" lation beeause some workers will forego private pensions and ‘part or -
all of their social security benefits in order te continue working. But it -
" inpossible to specify what the savings wonld be at this stage, L
.. 7. Estimate comparison: None. ‘ ’ : e
. 8. Previous CBO estimate: See estimate of TTR.-3383 (July 18,
977) which covers a broader segment of employiment than S, 1784 -~

‘Estimate prepared by : June O'Neill. SRR

10. Estinated approved by: -

.. C. K. NucwoLs
©. - (For James L, Blum. .
lssistant Director for Budget Analysis.

iwLATORY AND Plapprwori Inract

ant to the requirenients of section 5 of mle NNXIX of the
Rules of thie Senute. t1n comntitter estinntes that this legis-
pand the class of protected persons under the
tely 36 million to million. i*he- Cong
Office ‘estimates that increasing the act’s npper age limitatic
ult in additional enforcement costs becanse of the expanded.
abilitv of the act’s protection. )
legislation requires the Secretary of I.
ect.to the exception contained in section 6(t) for manage-.
\pensated employees. The Secretary will-also be
‘t a study of the effect of increasing the act’s upper.

abor to'issue regulativas -

go limit, e e T R e TR e
"The queéstion of the economic impact of this legislation on individ
“unls and 'businesses which will be affected has been amajor focus:of
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committes deliberations, Accordingly, the committee’s judgments on.  :
these ‘issues are discussed in the_,bgfy of the report. The committee has -
concluded that the economic impnct of the legislation will not be si%%
nificant and ‘that whatever costs do occur will be readily absorbed.:
This legislation will require the review of many employee benefit -
plans, and as a result sone plans will have to be amended, While the
committee believes that this will entail some additional cost, it does . -
_not helieve that these costs will be significant. e i
In the committee’s view, the 1@gi§&tigzx will have no impact on per- .-
sonal “privacy and .no substantial’ additional paperwork ‘will result
from this legislation. IETHREE

SECTION-BY-SECTION ANALYSIS
8ECTION 1, SHORT TITLE OF THE ACT

~ This section provides that the act may be cited by-the ‘short title
“Age Discrimination Employment Amendments of 1977%.:

SECTION 2

Subsection (8) would amend puragvaph (1) of section 4(f).of the .
act which provides an exemption from the provisions of the act ' where
age is a bona fide occupational qualification to make it clear that where -
this is the case an employer conld. lawfully require mandatovy retir
ment at that specified age. , . BT
_Subsection (b) would amend puragraph (2) of section 4(f) of the .
" act which contains the exemption for a bona fide seniority system
“ 2 ‘any bona fide employee benefit plan by excluding from that exemption®’
=~ . _the application of.a provision in such a seniority system or employee:
beneg% plan which would require or permit the invq{uﬁtary retirement

’any employee because of age. B R
Subsection (c) would delny the effective date of the prohibition
inst ‘mandatory retirement policies between ages .65 through 69 if
’ such provisions are contained in employee benefit plans or seniority:
.. systems in effect on September 1, 1977. In such a-case the increase I
- - the act’s upper age limtation would be effective upon ‘the-termination
" of the agreement or January 1,1980, whichever comes first: -

SECTION 3

“"This section would amend section 12 of the act which contains th

upper and-low er age limitations applieakie to the provisions of the ¢

“Subsection (u)° would increase the upper age limit of the act to ag
70 from the present age 65. S T RS

" Subsection (b) provides that the :i?iefe;isa in the upp

- shall take effect ¢co January 1, 1979.
o ‘SEGT’];OI;T PRI

_+Sention 7(d) quf;-thé‘ act requires that an. mdlvjdual
‘Department of Labor notice of intent to file suit within 180
the alleged ‘unlawful practice occurs. This period is exten

sblished by The Bureat'of National Affaiss, Inic.
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" “days where the alleged unlawful practice occurs in a state which has
an age discrimination statute whicg provides o remedy, Subsection (a)
-~ of section 4 eliminates both of these requirements. ; ,
: - Subsection (b) provides thut the elimination of the notice of intent
i to sue requirement shall take eff .t with respect to civil actions brought
.. after the date of enactment, S C j

"SECTICN 6§

‘Suluction (a) of the section 5 amends section 7(e) of the Age Dis-
““erimination Act to provide for the tolliny of the stutute of limitations
= for the period during which the Department of Labor is making in-
~ formal attempts to bring aboeut velnntary complianee with the aet,
~ " Subsection (b) provides that the amendment made by subsection (a)
will take effect with respect to concilintions commenced after the date  ©
" ‘of enactment. o o e

SECTION &

«.. This section contains three exeniptions to the extension of the act’s ™
= upper age limitation from age 65t070.. o : B
.. ~Subsection (a) redesignates as subsection (a) the provision of sec-
‘tion 12 which contains the aet’s upper and lower age limitations. )
. Subsection (b) (1) would permit the compulsory retirement at age -
85 of management or highly comper.sated employees if such employees o
are entitled to an imme%lia.te nonforfeitable annual retirement benefit
_.from a pension. profitsharing, savings. or deferred compensation plan
~* from his employer which .equals in the aggregate at least $20.000,
% exclusive of any Social Security benefit. L
- Subsection (b)(2) requires the Secretary to-annually adjust the
“ $90,000 firure to reflect increases or decreases in the cost of living,
Subsection (b) (3) provides that if an employee’s retirement income ...
i5in a form other than a straight life annuity, the Secretary of Labor, . "
. 'in consultation with the Secretary ‘of Treasury, shall iszue regulations
“fo adjust the employee’s retivement income for purposes of the $20.00G :
" test to refluct the level of income actually provided by the employer,

L

. wishing to initinte compulsiry retirement. R
.- Suhsection (c) permits.the compulsory retirement at age 65 of.col- .

ity faculty wh- are serving under a contract or similar - -
FTAN providing vor 1 nluaited tenure.: - .. ST e
" "Subsection (d) permits the compulsory. at age 65

- arrangementi p T S
e By i i of teachers at pub-
Ti¢ elementary and sesondary schools who ave serving under a contract”
nlimited tenure... ool e o S e
Section 7 directs the Secretary of Labor to conduet a.study of the
_effects of ralsing the upper age limitation of the sect from 63 to 70,
Snch study shall be completed and « report filed three vears after the -
effective dnte. An interin report mnst be submitted ~vithin‘two yéars:.
of the effective date. Tn conducting the study. the Secretary is directed
to consider the effect of raising the npper age limitation tn 70, the
" ‘feasibility of raisi.iz the limit above 70. and the fensibility of lowering
~the'mini ‘are coverage under the det. R

Published by The Bureau of Naijonsl Affairs. Tne.s, 07 &
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E : :  R Cuanars 1N Existing Law ,
S In‘ééﬁipliﬁncé‘i%ith sﬁbgectiqxl (4) of rule XXIX of the Standing

- Rules ‘of the Senate, changes in xisting law are shown as follows -
. (existing law proposed to -be om

Y d is enclosed in black-brackets,
“new matter is printed-in italic, existing law in which no change is
prope:ed is shown in roman) : ' T o

~Age DiscrivinaTion 1 Exrproyaest Acer or 1967

- Be it enacted by ‘the Senate and House of Representatives of the
‘United States of A:nerica in Congress assembled, That this nct may
- v . =y

be cited as the “Age Discrimination in Employment Act of 1967

= © “. 5 STATEMENT OF FINDINGS AND PURPOSE

Sec. 2. (a) The Congress hereby finds and declares that—
: “(1) in"the face of rising productivity and aflluence, older work-"
ers find themseives disadvantaged in their effovte to retain employ-
x_n%’nt, and especially to regain employment wl:n displaced trom. -
jobs: i - : 7 e
_(2): the setting or arbitrary age limits regardless of potential
for job performance has become a common practice, and certain -
‘otherwise desirable practices may worlk to the disadvantage of
older persons; . - . , - I
. 7(3) the incidence of unemployment, especially long-term un-
~employment with resultant -detcrioration’of skill, morole, and
" employer acceptability is, relative to the younger ages, high among
.-older workers; ‘their numbers are great and growing;.and their .-
...-employment problemsgrave; = ... . -2 IR

-, (4) the existence in industries affecting commerce, of arbitrary
- diserimination in'employment because of age, burdens commerce -

7"~ and the free flow of goods in commerce. . * i
(b)-It is therefore the purpose of this Act to promote emplo; t

_ of ‘older. persons based on their ability rather than age; to'prol ibit.
*.arbitrary age discrimination in employment; to help employers and -
workers: find ways-of meeting problems arising from the impact

‘age on employment.
‘-, -EDOCA/ 703 -2 TWESEARCH PROGRAM .

Sko. 8..(a) The Secretury vf Labor shall undertake studies-and pro
ide information to labor unions, management, and the 'eneralgj[iil%li
oncerning the needs and abilities of older workers, and their poten
tials for continued employment and contribution to the economy.:In:
-order to achieve the purposes of this Act, the Secretary of Labor shal,
earry on a’continuing program of education and information, under”

which he may;a ’ng’c;ﬁhg?measures—a £ : ot
- c{l‘)' undertake research, and promote research, with

ducing barriers to the employment of older person

promotion of measures for-utilizing their skills; =~

/2) /public and oth ] ,

essional societies, the various media of communication,

‘otherwise. make available to employers, p
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interested persons the finding of studies and other materials for
. the promotion of emgln%rmem 5 ) B
- (8) foster through the public employment service system and 7o
. through cooperative effort the_develajljment of facilities of ‘public- """
and private agencies for expanding the opportunities and poten-
tianls of older persons; - ' ) , )
“(4) sponsor and assist State and community information and
% educational programs, ‘ _
z+o/(b) Not, later than six months after the effective date of this Act,”
the ‘Secretary shall recommend to the Congress any measures he may -
deem-desirable to change the lower or upper age limits set forth in -
section'12, ol , b
.70 7.0 PROHIBITION OF AGE DISCRIMINATION
. Sxc. 4. (a) It shall be unlawful for an employer— - o
. (1):to fail or refuse to hire or to discharge any individual or .
. otherwise discriminate against any individual with respect to his - -
. compensation, terms, conditions, or privileges of employment, be- -
-+-cause of such individual’s age; ' I
(2) to limit, segregate, or_classify his employees in any way ,
.. which would deprive or tend to deprive any individual of em-.
" 'ployment opportunities or otherwise adversely affect his status
s an employee, because of such individual’sage; or ST
~.(8) to recluce the wage rate of any employee in order to comply
. with this‘Aet. .-~ : S
(b) "It shall be unlawful for an employment ageney to fail or refuse
»refer for employment, or otherwise to discrimirate against, any in- .
ividual because of such individual’s age, or to_classify or refer for..
mployment any individual on the basig of such individual’s age.
“(¢) It shall be unlawful for a labor organization— L
. +7(1) to exclude or to expel from its membership, or otherwise to
- diseriminate against, any individual because of his age; R
(2) to limit, segregate, or classify its membership, or.to classify .
or.fail-or refuse to refer for employment any individual, in any
~way-which would deprive or 'end to deprive any individual of -
employment opportunities, or would limit such employmentop-
portunities or otherwise adversely affect his status as an employee
‘or-as an applicant for employment, because of such individual’s.
" (8) to cause or attempt to cause an ewvloyer to discriminate
oainst an‘individual in violation of this section. . s
't be unlawful for an employer to discriminate ag
oyees or applicants for emplovment, for an_emplo
" discriminate against any individual, or for-a labor or-
iminate against any member thereof or applicant
use such individnal,“member or applicant for
d any practice made unlawful by this section
1dividual, member or applicant for membership-has
de a charge, testified, assisted, or participated in any maner in an
wvestigation. proceeding,or litigation underthis'Act. -~ - '
e) It.shall-be unlawful for an‘employer, labor organization,
syment agency.to pri blich, or faiise to be printed or pub-,

membership:h
or-becaus
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lished, any notice or advertisement relating to em ployment by such an -
employer or membership in ox any classification or referral for em-"
ployment by such a labor organization, or relating to any classification -
.or referral for employment by suchan employment agency, indicating . ..
any preference, limitation, specification, or discrimination, based on-.

age. :
g( £) It shall not be unlawful for an employer, employment agency,"-.

or labor organization— , ) BRI
" (1) to take any action otherwise prolibited nnder subsections -
(a),(b), (v}, ov.(e) of this [section] section, uding the estab-" -
lishment of a mandatory retivement age lese ¢ 7 the magimum =

age specified in section 12 of this Act, where aj¢ 158 bona fide oc~
cupational qualification reasonably necessar. ' i1,0 normal opera- |
tion of the particular business, or ‘where :ie dilferentiation 'is.
based on reasonable-factors other thanage; - B
(2) to-observe the terms of 2 bona fidle seniovity system or any -

bona fide e"gl@yee benefit plan such as a retiremernt, pension,.
orinsurance plan, which is not a subterfuge to evade the purposes
of this-Act, except that no such em{ﬂoyeg benefit plan shall exense-
the failure to hire any %{ijlliliviﬂua;; or] indimidual; and no sueh
seniority system or employee benefit plan shall require or. permnit’
_ the involuntary retivement of any individual specified hy section
12 of this Act because of the age of such employee; or ‘

“7(8) to discharge or otherwise discipline-an individnal for ¢ ood
cause. . oo Pl e
. STUDY ‘BY SECRETARY OF LAROR

'SEc. 5. The Secretary of Tabor is directed to undertake an appro-
- priate study of institutional and other arrangements giving rise'to
“involuntary retirement, and report his findings and anv appropriate
Jlegislative recommendations to the President and to the Congres:

| ADMINISTRATION

' SEc. 6. The S»ecrgtil‘ ry slisi_il have the iquer—— PR e
(a)-to make delegations, to ‘appoint such agents and employees

and to pay for technical assistance on a fee for ser ice bas
_deems necessary to assist him in the performance of his f
“nder this Act;’ e

- (b) to cooperate with rriional, State,loc . a Fher ag
nd to conperate with and Turnish technie.: » ssista ce toemploy
ers, - labor: organizatio A4 caaployment agencies to aid in
.. effectuating the purposes ¢ inis fet. o . R

'RECORDKELPING, INVESTIUATION, AND ENFORCEMENT
7. (n) The Secretary shall have the power to ma
i tiire the keeping of records necessary
inistration of this

Aetin accordance wit 95
led in sections 9 and 11 of the Fair Labor. 8
1.(29 1.8.0.200and 211), .

enf

_provisions
yivers, remedies; and:
for_subsec i
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Standards Act of 1938, as amended (29 U.S.C. 211(b), 216, 217).
“und subsection (¢) of this section. Any act prohibited under section
1 of this Act shall be deemed to be a prohiftid act under section 15
of the Fair Labor Standards Act of 1938, ns amended (29 U.S.C.
213). Amounts owing to a person us a result of n violation of .this® .~
" Aet shall be deemed to be unpnid minimum wages ov unpuid over-
" time coinpensation for purposes of sections 16 and 17 of ihe Fair Labor
Standards Act of 1938, as amended (29 U.S.C. 2186, 217) : Provided,
“hat tiywidated damages shall be payable only in cases of willful vio-
ions of this Act. In any action brought to enforce this Act the -
rt ¢uall have jurisdiction to grant such legal or equitable relief .-
s may be agprnpri_ate to effectunte the purposes of th's Act, includ
“ing without lumitation judgments compeiling employment, reinstate-
~ment, or_promotion, or enforcing the liability for amounts déemed to ”
+“be unpaid mininum. wages or inpaid overtime: compensation under
-this section, Before institut any action under this section, the Sec- .
“retary shall attempt to eliminate the diseriminatory practice or prac- -
. tices alleged. and to etfect voluntury compliance with the requirements. .
-of-this Act through informal methods of conciliation, conference, and
persuasion.” ' o AR -
. (e} Any person aggrieved may bring a eivil action in any court
uf competent -jurisdiction for such legal or equitable relief as will
“eMectnate the purposes of this Act: Provided. That the right of any
person. to bring such action shall terminate upon the commencement .
~of an action by the Secretary to enforee the right of such employec ..
under this Aet, o e R
[(d) No civil action may be commenced by any individualunder this
ection until the individualhas given the Secrefary not less than sixty
“notice of an intent. to file such action. Such notice shall be filed—
T (1) within one hundred and eighty days after the alleged un-
Jawful practice ocenrred, or R
+ - (2) in a case to which section 14(h) applies, within three hun-
o dred days after the alleged unlawnl practice eccirred or within
‘thirty davs after veceipt by the individual of notice of termina-
‘tion of proceedings under State law, whichever is earier.- - -
| receiving a notice of intent to sue, the-Secretary shall premptly -~

voall persons named therein as prospective defendnnts i the... -
ction and shall promptly-seek to eliminate any alleged untawfnl prac- ..
co by informal methods of concilintion, conference, and puis
(Y Norivil action may he commeneed by any indiridual ¢
section until the individual as qiven the Reeretury not (e
duys’ notice of an intent to file such astion. Upon receiving.a ;
Sient to sue. the Seevetary shall promptly notify.ally ani
rein i progpective defendants in the action and shall nromptly
eid unlare ful practice by informal methors

1

Portal Act of 1947 shall =

(e)! Cwhioh the Secretary is attempting o
efiect o ith requirements of this Act through in-
wnal metheds of cone . conference and, persuasion prrsuant o

the ~tatute of limitations as provided i
tal Act of 1947 .ghall be tolled. '

Tng"

by TW Furéay of HNstionst Affaies,
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. NOTICES ‘TO BE POSTED

 Sgo. 8. E‘i’*er"y‘emprléyer,'émpiaymerﬂt agency, and labor organizatitm
- shall post and keep posted in conspicuous places upon its premises &
notice to be prepared or approved by the Secretary setting forth::.

*information as the Secretary deems appropriate to effectuate the pur-"
-poses of this Act. - © 31 purs

RULES AND REGULATIONS

Sec. 9. In accordance with the provisions of subchapter IT of chap-
ter 5 of title 5, United States Cr:cFe, the Secretary of Labor may-issue
_such riles and regulations as he may consider necessary or appro-
“priate for carrying out this Act, and may establish such reasonable
‘esemptions to and from any or all provisions of this Act as he may
find necessary and proper in the public interest. e v

CRIMINAL PENALTIES

“Skc. 10. Whoever shall forcibly resist, oppose, impede, intimidate or
interfere with a duly authorized representative of the Secretary while .
" he is engaged in the performance of duties under this Act shall be pun-._°
__ished by a fine of not more than $500 or by imprisonment for not move- )
‘than one year, or both: Provided, however, That no person shall be
imprisoned under this section except when there has been a prior con-

‘vietion hereunder.

 ‘Sgc.11. For the purposes of this Act— T
14 (a). The ferm “person” means one or more individuals, partnerst
_associations, labor ‘organizations, corporations, husiness trusts, le;
representatives, or any organized groups of persons. , e
= (b) The term “employer” means a person engaged in an industry
affecting commerce who has twenty or more employees for each wor
"ing day in“each of twenty or more czlendar weeks in the current ¢
preceding calendar wear: Prowided. That priov to June 30, 1068, emn
ployers having fewer than fifty employees shall not he considered ems-;
‘ployers, The term also means (1) any agent of such a person, and.(2)
-'a_State or political subdivi 1 “ i

‘or political subdivision of o State and any agency ‘or Insti
‘mentality of a State or a political snbdivisior o i
‘state agency, but such term does not inelude the. ed Statez a e
poration:swholly owned by the Government of the Tinited States. -
“(c) The.iern-“emplovment agency” means any. person regi

undertaking with or without compensation to procure.employe
an-employer and includes an'agent of such a person; but shall nc
clude an agency of the United States, G T

Ay The term-“labor organization” means o TInbor o

Jengaged.in an industry affecting commeree, and any agent .of
#qan, organization, a ‘includes. any o ization of any. kind
agency, or. pmployee representation eommittee, groyp;.n

plan so engaged in which employees participate and wl
the purpose, in whole or in part, of dealing swith employ
ing .grievances, labor disputes; wages, rates of pay,: hours,.0

terms or conditions of employment, and any conference,gencral co
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mittee, joint or system bourd, or joint couneil so engaged which is

subordinate to o national or international labor crganization.

" (8) A labor organization shall &2 decined to be engaged in an indus- =

try affecting commerce if (1) it imaintains or operates a hiring hall or -
. hiring office which procures empl

s for an employer or -procures
{or employees opportunitics to worlk for an employer, or (2) the num- ..
-ber of its members (or, where it is a labor orgniza ion composed of -~
< other lpbor organizations or their representatives, if the aggregate
. number of the members of such other labor organization) is fifty or "

. more prior to July 1, 1968, or twenty-five or more on or after July 1, -
1968, and such labor organization— . - . , G
' (1) is the certified vepresentative of employees under the pro--
- visions of the National Labor Relations Act, as amended, or the *
* Railway Labor Act, as amended : ov - PSR
; (2) although not certified is n national or mternational labor -
organization or a Jocal labor organization recognized or acting as--
the representative of employces of an employer or eniployers
engaged in an industry affecting commeree; or - o
(8) has chartered a loeal labor organization or subsidiary body.—
. which is reptesenting or actively seeking to represent employees -
" of employers within the meaning of paragraph (1} or (2);or
(4) has been charteved by a labor organization representing or -
actively secking to ropr i

: d = M
r nt employees within the meaning of
paragraph (1) or (2) as the local or subo -dinate body through
-+ vhich such employees may enjoy membership or beconie affiliated
i© with such labor organization: or o
(5) is a conference, general committee, joint or svstem board or

-joint council subordinate to a natic .1or nternationallabor orgn-
nizatien, which includes a Iabor organ ‘ ' in an indus-

try affecting commere
ing paragraphs of this ¢
Ly A{F)-The term “emp
"~ employer except that

anz an individual employed by
pt he term-“employee” shall not include an 3
_gon elécted to public office in wny State or political subdivisionof any- .

tate by the qualified voters thecenf, or any person chosen: by isuch® o
“officer to ba on such oflicer’s personal staff; or an af tee'on the -
policymaking level or an tmmediate adviser arith sorrt te the exer
ise of the corfstitutional nr-legal pov exemption -
et forth in the preceding se A
tot vice Taws of

10 civil servie
al:subdiv )
The ‘term_“commier
vortaticn, transmisgion, o1

between o' State and an

o means trade, traffie, commer
communication nmeng the >
slace ontside thereot; or within't
jon af the Unitec States; or

points in the'same t thrnugh a point outside thereof.
h) The term “induostry affecting commeree™ nicans any activit

.or industry in cornmeree or in which a labor dispute would :
obstruct comimerce oy the free flow of commer ec arid ineludes
rity or industry “offecting commeree” within the i
f'the Labor-Management Teporting and Disel ' f 1
(1) The termi-*“State” includes a State of tha Ui
trict of Columbia, Puerto Rico, i

business

v Virain:Tslande, Ameriea
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Guam. Wake Island. the Canal Zone, and Onter Continental Shelf
lands defined in the Outer Continental Shel€ Lands Act.

CuareaTos
[Skc. 12 The prohibitions in this Act shall be limitecl to individuals
wlo are at lenst. forty years of age bu less than sixty-five years of
nge.]
EIM I ATIOV

Sxe. 18, (@) The prohibitions in this Lot shal? be Limited to inde-
vidwals voho are at least 40 years of age hut Zevs than 70 yeors of age.

(B) (1) Nothing in this Act shall be corutried to grohibit compul-
sory retémaent of emplayees who have aziudned 65 yewrs of age dut
not 10 yewrs of age. and who are membersof a select group of man-
agement or highly compensated emplozees, if ary such employee is
entitled to am immedinte nonforfsitab?e anrucl rotétement benefit from
@ pension. profit-sharing. savivgs, or defemed compensation plan. or
ony combization of such plans. of the eaployer of sueh employee,
which equals, in the aggregeate, at least $200003. ' )

(2) TAe Seevetary shall adjust anvucllz tze 2000 amount speci-
fied in pavagraph (1) for inereases or deaeses i the cost of living in
aecordance with regulations preseribed &y the Secretary. 7

(:2) In applying the vetivement inconetest of paragraph (1) of this
grbsection, 1f uny such vetirement beneft s in, o form other than
stright life annuity (with no ancillury leaefils), ar if emplonees con~
tribute to any such plan or make vollveer contzibutions, such henefit
shall be adjusted in accordance 1ith regeiations preseribed by the Sec-
retary, efier consultation with the Sewelay of t2e Treasury, so that
the benefit 43 the equivdlent of u styraiqht Zife ennaity (with no aneil-
lany benefizs) under a plan to which enployers donot contribute and
wnder whichno rollover contributions aremuads,

(¢) Nothing in this Act shall be construecd to prokibit compulsory
retivement of employees who hve attaizeel 65 years of age but not 70
yenrs of age, and who ave servina under acontrack of unlimited tenure
(or simidar arrangement providing for welimited tenire) at an insti-
trtion of Kigher edueation as defined by sectian 2901 (@) of the Higher
FEdrcation Aetof 1063, ) )

(d) Nothing in this Act shall be construd to prokibit compulsory
retivement of lenchers who have attained 05 yetrs of age but not 70
years of age, and who are serving under o contract of unlimited tenure
in a lotal educationdl ageney of a Stote, 7f Slate law in effect at the
date of engctment of the Age DiseriminatZon in Employment Amend-
ments of 1977 provides for such retirernezi.

ANNUAL REPORT

Sxc. 18. The Secretary shall submit annually in January a report
to the Congress covering his activities For th.e preceding year and in-
cluding such information, data, and mcomimendntions for further
legislation in connection with the matters covered by this Act as he
may find advisable, Such report shall contain an evaluation and ap-
praisal by the Secretary of the effect of the minimum and maximum
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ages established by this Act, together wtili his vecommendations to
the Congress, In making such ¢ veluation and appraisal, the Seeretavy
shall take into consideration any changes which may have occurred
in the general age level of the populution, the effect of the Act upon
wotkers not covered by its provisions, and such other factors as he may
deemn pertinent,

FEDERAL-§TATE RELATIONSIP

Sec. 14, (a) Nothing in this Act shall affect the jurisdiction of any
agency of any State performing like funetions with regard to diserim-
inatory employment practices on ncconnt of age except that upon coni-
mencoment of action under this Act such action shall sipersade ay
State action, '

(b) In the case of an alleged unlaw ful practice oceirving in a Stafe
which has a law prohibiting discrimination in employment because
of ange and establishing or autherizing a State authority to grant ov
seek relief from such diseriminatory praetice, no suit may he bronght
under section 7 of this Act before the expiration of sixty davs after
proceedings have been commenced under the State Taw, unless “tch
proceedings have been earlier terminated: Provided. That such sixty-
day period shall be extended to one hundred and twenty duys during
the first year after the effective date of such State law, ITfany reyuires
ment for the commencement of such proceedings is imposed Ly a State
authority other than a requivemernt of the filing of a written and signed
stateinent of the facts upon which the proceeding is based, the pro-
ceeding shall be deemed to have been comuienced for the purposes of
this subsection at the time such statement is sent by registered mail
to the appropriate State authority.

NONDISCRIMINATION ON ACCOUNT OF AGE IX FEDERAL GOVERFMEHT

EMITOYMWENT

Sec. 15, (a) Al personnel actions aflecting employces or applicants
for cinployment. (except with regard fo aliens employed outside the
limits of the United States) in military departments as defined in
section 102 of title 5. United States Cade, in executive agencics as de-
fined in section 105 of title 5, United States Code (including em-
ployees and applicants for employment whe are paid from nonappro-
pricted funds), in the United States Postal Service and the Postal
Rate Comimission, in those units in the government of the District of
Columbia having positions in the competitive service. and in those
units of the legislative and judicial branehies of the Federal Govern-
ment having positions in the competitive service, und in the Library of
Con gress shall be made free from any diserimination based on age.

(b) Except as otherwise provided in this subsection, the Civil
Serviee Commission is authorized to enforce the provisions of subsec-
tion (a) through appropriate remerlies. including reinstatement or
hiring of employees with or without backpay, as will effectuate the
policies of thissection. The Civil Service Connuission shall issue such
rules, regulations, orders, and instructions as it deems necessary fid
appropriate to corry out its responsibilities under this section. The
Civil Service Commmssion shall-—
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(1) be responsible for the review and evaluation of the oper-
ation of all agency programs designed to carr}v out the policy of
this section, periodically obtaining and publishing (on at least n
semiannual basis) progress reports from each department, agency,
or unit referred to 1n subsection (a) ;

(2) consult with and solicit the recommendations of interested
individuals, groups, and organizations reluting to nondiscrimina-
tion in employment on account of age; and -

~ (8) provide for the ncceptance and processing of complaints of
~ discrimination in Federal employment on account of age. 7

The head of ench such department, agency, or unit shall comply with

such rules, regulations, orders, and instructions of the Civil Service

Commission which shall include a provision that an employce or appli-

cant for employment shall be notified of any final action taken on any

complaint of discrimination filed by him thereinder, Ieasonable ex-
emptions to the provisions of the section may be established by the

Commission but only when the Commission has established a maxi-

mum age requirement on the basis of a determination that age is a

bona fide occupational qualification necessary to the performance of

the cuties of the nosition, With respect to employment in the Library
of Congress, nut  “rities granted in this subscetion to the Civil Service

Commission shall be exercised by the Librarian of Congress.

(¢) Any person nggrieved may bring a civil action in any TFederal
district court of competent jurisdiction for snch legal ov equitable
relief as will effectuate the purposes of this Act. L

" (d) When the individual has not filed a complaint concerning ago
diserimination with the Commission, no civil action may be com-
menced by any individual under this seetion until the individual has
given the Commission not less than thirty daxs’ notice of an intent to

file such action. Such notice shall be filed within one hundred and

eighty days after the alleged unlawful practice occurred. Upon re-

.ceiving a notice of intent to stie. the Commission shall promptly notify

all persons named therein as prospeefive defendants in the action and
take any appropriate action to assute the climination of any unlawful
practice. ) o '

" (e) Nothing contained in this section shall relieve any Government

-agency or official of the responsibility to assure nondiscrimination

on acconnt of age in employment ns required under ay provision of
Faderal law,
EFFECTIVE DATE
Sgc. 16, This Act shall become coffective one hundred and eighty

‘days after enactment, except (a) that the Secretary of Labor may

extend the delay in effective date of any provision of this Act up to
an additional ninety days thereafter if he finds that such time i8
nNecessary in permitting adjustments to the provisions hereof, and
(b) that on or after the date of enactment the Secretary of Labor i3

-authorized to issue such rules and regulations as may be necessary to

earrv out its nrovisions. o
APPROPRIATIONS

Sgc. 17. There are hereby authorized to be appropriated such sums,

ot in excess of $5,000,000 for any fiscal year, as may be necessary to
-carry out this Act.

Approved December 15,1967,
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ADDITIONAL VIEWS OF SENATOR JACOB K. JAVITS
(R-N.Y.)

I have hiad n special interest in age discrimination legislation for
many years. I introduced my fivst sueh bl in 1981 wﬁm;l was 1
Meniber of the House of Representatives. My clforts reached frultion

in 1967 when the Age Discrimination in Employment, Act of 1967
wits passed, I had the privilege of participating extensively in the legis-

lative consideration of the administration bill which, with the addi-
tion of & number of amendments that I sponsored, became law,

T have viewed the act’s present protection of workers who are at
least 40 but less than 65 years of age from diserimination in employ-
ment on the basis of age as a first step in protecting older employecs,

Earlier this year, I introduced legislation with Senators Tagleton and
Chafee to plinse out gradually the Act’s upper age limit by 1985. Our
bill also clarified the 4(f) (2) Lona fide employee benefit plan excep-
tion so that pension plans would not require the torced carly retire-
ment of employees, ) '

There is nofhing preordained about the 65 upper age limit of the

Awge Discrimination Act. Former Sccretary of Labor Willard Wirtz
acknowledged that it was selected simply because the Social Security
Act used that age, If we look at the history of the Social Security
Act, we see that age 65 was sclected somewhat arbitrarily, in part
hecause of the tradition of the use of this age in pre-war Germany’s
socinl security system. S 3
With advances in medical science and in the standard of living, life

expectancies in the United States have steadily increased since thetime.

when age 65 was first incorporated into law. Age 05 is pot as old as it
once was, and our laws on age discrimination should take this into
account. o - i

* Tt has always seemed unjustifiable to me to permit employees to be
forced into retirement solely because they have reached an arbitrarily
ectablished age. Mandatory retirement at any specific age fails to tale

account, of differential aging and the effects of aging on different
skills. Tt conld waste sell-developed abilities and mature judgment
which can be of great henefit to society. In addition, mandatoxy re-
tirement accelerates the aging process and can worsen physical and
emntional problems. ' o

"Because of political realities and my desire to see age legislation
passed this year, T decided to throw my support to the more conserva-
tive position of raising the age cap to 70,

Contrary to charges that Congress is blindly leaping into the un-
Lknown, there is an established track record for mandatorv retirement
ages above 65, Corporations like Bankers’ Life & Casualty Co. have
had no compulsory retirement for over 30 venrs. The Civil Service
System las effectively operated with an upper age limit of 70, and
General Motors Corporation uses age 68 as its compulsory retirement
age,
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Some employers have elaimed that raising the mandatory vetivement
age will enuse nged und mnpraductive emiployees ta linger on, The
vecord, however, strongly snggests otherwise,

The trerd in recent tinies ﬁns been toward eavly retirement, Tn 1074,
72 [lmrt:unt of ull new Soctal Secnrity retivees opted for reduced benefits
with awe 02 ns the oserwhelmingly most common nge. From 1860
thmugﬂ 1976, 60 percent of GM's hourly employees retived before age
G5, and 13 percent retived at the mandatory age of 68, In 1970. only 2
pereent of such GM employees worked until age 68 Banlkers Life.
which has no mandatery retivement age, vepovts that in 1968 only )
porcent of their employes were nge 05 and over,and in 1977 that figie
went to 4 pereent, At Conneetiont General Lite Insirance Company,
which recently eliminated vompulsory retirement. two of 50 vetiring
employees deetded to stay onin 1977, '

A recent Roper poll found that nearly two-thirds of Americang
would like to vetire before uge 62 and over one third profor to vethe
before reaching 60, The Lahor Department estimates that mising the
mandatory age will inerease the Jabaor foree by about 175,000 to N0
persons ot of over 90 million workevs.

I should add that at all times an employer may dis
productive employes, whether age 70 or youhger, for enuse,

Employers have also exprossed concern that the costs of funding
theiv pension plans will inerease 1 the mandatory vetivemment nge 13
rised. Our analysis, which Tms been supported by the Tabor Deynrt-
ment, is that pension costs will not inerease and.m faet, will deerense
if workers gtoy on the job past age 65, The longer an employee works.
the shorter the period tetivement payments will have to be made, Sav-
ings would alzo come [ron the added veurs of aeenmulated interests
on the pension assets, Mdditional savings would avize from the fact
that a plan need not provide for further benelit acerualz atter the parti-
cipant veaches the plan’s normal retirement age. Arlded years of service
(o not necessrily inerense the ultimate retivement benefit or the cost
of providing it, 1t should 2lzo be noted that higher medical costs fov
65 vear old workers wonld be covered by the federal Medicare program,

Tn ovder to allay fears nbout raising the age cap. the Senate ITuman
Resourcos Committee voted for a number of amendments. The Com-
mittee bills provide an exemption for_corporate exeentives who reecive
€20.000 or move in retivement benefits from their employer. It also
provides exemptions for teachers who have unlimited tenure at public,
elenentary and sceondary schools as well as higher edueational insti-
tutions. whether public or private, At the administration’s request,
clarifying langnage was approved which permits the establishment ot
a designated retivement age Jess than age 70 where age has beenshown
to be an important ixdicator of job performance, The effective date
for the age eap has been moved back to January 1, 1979 and for col-
Jectively bargained pension plans which have 65 as the wnndatory
rotirement age, the effective date for making changes will be ne later
than January 1, 1980. 7

The corporate executive exemption is tronblesome corporations
which have no compulsory retirement have used sophisticated manage-
ment techniques to avoid blocked lines of progression for executives,
For example, years of service in auy one position coutd be limited,

harge anon-

Puhblished by The Bureau of National Affairs, lne:

107




O

ERIC

Aruitoxt provided by Eic:

TEXT OF SENATE COMMITTEE REFORT

mieh the way the President of the United States’ term of office is
restrivted, Rotation of personnel between different divisions could also
be stipulated, as cc,-uldl increased pension henefits for early retivees
Conmipany growth, organizational structure changes, and employee
counseling are other factors to be considered, A yecent poll of 130 exeen-
tives indicated that only 13 pereent planned to work past nge 65, This
poll sugrgests that exectitives do not wish to stay on the job any longer
than the hourly employees they supervis

The tenured teachier exemptions, in my view, are also troubling, The
elenientary and secondary public school tencher exemiption is potenti-
ally overbrond. There ave approximately 2,190,000 elementary and
secondary public school teachers who could be covered by this exemp-

tion, The committee hearing record contains no estimates on the num- -

Lier of public school tenchers covered by superior state nandatory re-
tirement statutes who would not come under this exemption, It is fair
to say that the committee acted on this mmendnient without suflicient
information, N

With respect to college faculty, the percentage of professors who
work past age 65 where permitted to do so is only 0.027 percent of
the number of tenured professors who are eligible to do so. In New
Yark State, where professors in the state svstem ure required to rotive
at age 70, only 12 of 10,000 professors in the system ave between the
ages of 63 and 70, It appears that the trend toward carly retirement
among professors may be greater than the trend for the geneval popu-
lution and that the need for a professor's exemption may be woefully
lacking. ) '

Ruizing the mandatory retirement age gives employees greater free-
dont to determine whether to retire or continue working, Every day
of delay and every exemption from coverage means the denial of this
expanded freedom of ehoice, I for one think our worlkers deserve the
right to decide for themselves when they want to retire, I am pleased
that Senators Cranston and Riegle (in aceompanying separvate views)
share my view on the tenured teacher, college professor and corporate
executive exemptions, S

Jacon IX, Javrrs.
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ADDITIONAL VIEWS OF SENATORS CRANSTON AND
RIEGLE

Although heartily in support of the thrust of S, 175+ as it seeks to
raise from 63 to 70 the upper age limit of the Age Discrimination in
Employment Act, we strongly oppose the amendments, adopted dur-
ing full committee consideration, to exclude tenured teachers, college
professors, and certain business executives.

We firmly believe that an individual’s competence, not nge, should
determine his or her job performance capability, and that this is so
regardless of the category of work involved, The exclusion of these
cafegories of employees from the protection of the Act would be con-
trary to this principle. The Age Discrimination in Employment Act
Bmvidés for exemptions where age is actunlly n relevant factor in
determining an employee’s ability to perform. However, thz blanket
exclusions adopted by the full Committee bear no relationship to ques-
tions relating to competency. , '

While various employer groups and organizations have expressed to
committes members their desires to obtain exclusion of these employces
from the coverage of the Act, such exclusions were not considered dur-
ing the hearings on 8. 1784, nor have any data been presented to the
Committee on the impact of these exclusions, .

The Age Discrimination in Employment Act is a cornerstone in our
national commitment to secure the bnsic eivil rights of all citizens, in-
cluding older Americans. Age diserimination, like other forms of
arbitrary discrimination, is contrary to our fundamental principles of
equal trestment and equal rights for all Americans. For these reasons,
we emphatically oppose these exclusions and will propose their dele-
tion wlen S, 1784 is considered by the full Senate,

Arax CRrANSTON.
Doxarp RieeLy.
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