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PART 9: FAMILY EDUCATIONAL RIGHTS AND
PRIVACY ACT OF 1974

TUESDAY, AUGUST 2, 1477

Housk or REPRESENTATIVEY,
SUNCOMMITTEE ON ELEMENTARY, SECONDARY
AND Vocationat, Bpucaron,
ComMmirrer oN EpUucATion AND Lanon,
Washington, D.C.

The subcommittee met, pursuant to notice, at Y:16 a.m,, in Room

2261, Rayburn House Office Building, the Hon. Carl D. Perkins

presiding, ) o N
Members present; Representatives Perking, Blouin, Mottl, Weiss,
Quie, Buchanan, and Goodling. ,

- Stalf present: John F. Jennings, mojority counsel; Noncy L.

Kober, staff assistant; and Christopher Cross, minority senior edu-
cation consultant, o : ,

~ Mr. BucHANAN (PRESIDING), Today's hewring is on the Famlly
Educational Rights and Privacy Act of 1974, commonly known as
the Buckley amendment,

1 MThat statute became law as part of the Educatidn amendments of
1974, Public Law 93-380. The Buckley amendment has us its pur-

pose giving parents of children in elementary and secondary schools
ond students in higher educational institutions the right to inspect

“the regular files kept on students by the educational institutions, It

is meant to give parents and students protection against damaging
remarks belng put in files without those remarks ever being subject
to disclosure or rebuttal, '

We look forward with a great deal.of interest to today's hearing
since the Buckley amendment has never been the focus of a hearing
before in education committees, We are particularly interested in

- hearing how the Department of Health, Education, and Welfare is

setting about.its task to administer the law and would like to know
from the different commissions and organizations represented here
today their opinions on whether that law is functioning well enough
as it is or-whether it needs to be amended. ,

So without any further remarks, we would like to begin today's
testimony with Mr. Thomas McFee, from the Department of HEW,
and then the representatives of all the other organizations will
testify immediately after Mr. McFee in the form of a panel. So if
rou want to come forward we will hear Mr. McFee first, and then
K‘Ir Higgs, Mr. Steiner, Mr. Salett, and Mr. Schirle, each in. turn.

m
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Mr. Mckeo, you may cither give your testimony in full, or you
m:ﬁ summarize 1t and it will oll be included in the record.
{r, McFik, Mr. Chatrman, 1 would like to summarize it, and |
‘ have It avallable for the record, und if it plenses the Chalrman, 1
would like to Introduce it in its emlrntly;
\ Mr. BUCHANAN, Vm*‘v good; without objection, it is so ordered.
0

(The Information follows:]

TEBTIMONY
Y

THOMAS 4, MO PER
DERUIY ASSTSTANT SECRETARY
POR MANAGEMENT

oF

DEPARTMENT OF HEALTH, EDUCATION; AND WELFARE

‘BEFORE THE
SUBCOMMITTEE ON ELEMENTARY, SECONDARY
AND VOCATIONAL EDUCATION
RAYDURN HOUSE OFFICE BUILDING
AUGUST 2, 1977 .
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Mr, Chairman and mambers of the Cotwlttss, I am Thomas &,

HeFaw, Deputy Asijavant Beotetary tsr Managsmant Ln the

0ffice of the Asalatant Beorstary for Hanayement and
Budgat at the Department of Hoalth, Education, and
wiltgzc; Am the indlvidual to whom responsibility was
assignad to develop the program and tegulations hocaswary
to admiplmtey the Famlly Bducaelonal Rights and Privacy
At of 1974, 1 hopa that a discusslon of my experlancas
over the past tvo and cne-hall years will bp useful to

the Committss. L. can assurs you that tha Committoe's
declslon to hold cversight hmazings ae this time will ba
of aignificant anmistance to the Dapaztmént In lts currsnt
reviev of operaticnal expsrisnce of tha Education
commun{ty undsr the finsl ragulation, This review will
culminats in ragglaﬁcry modifleatlons and/or laglslative

proposals, a3 may be necessary latar In tha yaar.

Though I am sure you are familiar with the basic provisions:®
of the Act and the svants surrounding Lts enactment, I

would 1ika %o take a faw moments to review thess mattars.

The Act glvas cartain rights to pirents ragarding their
child's educstion rscorda, Thase rights transfer to the

studant or former studant who has reached the age of 18




or im attanding any Achosl beyond the high school level,
Studants and former dtudanta to whom the riglita have
transfarted are called ellgible atudants.

== A sohool must Allow parants or eligible studants

doas not inolude tha review of parsohal no%ss of

teachers, or, At tha collega leval, medloal or 1aw *
anforcemant recorda. Hchoold are not, in our viev,
zequ;:adtiﬂ provida copies of matarial in sducation

[

racords unless, for roadons puch as lllneds or grust

distance, Lt Is impoasible to indpadt the records

parsonally. The school may charge a fee for coples.

-- _rogquest that a

Parsnta and eligiblo studants may

misleading, If tha achool rofuses to changa the
racords, the paront or aligible student then has the
right to a formal hsaring. After the hearing, Lf the
school still rofuses tha correction, the parent or
aligible atudant has the right to put a note ln the
rocord sxplaining hla or her coneerns. Thls right
doad not aextand to zhailgnqinq whoathar the ggade

asalgnad by an instruetor was proper,

o -

P—
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! ) business and activitlis, the law allovwa a mchool to
sat lts own rulem about who among the following ’
people may ses racords without the requipad consenti

& 8chool smg}ayagg who have a nead=to«know|

& Other schools to vhich a ntudent is transferringi

& Payents vhen a student ovar 106 iz atill a
A ] dapandant} '

& Cartaln government offlelaly who need-to=know
to carry out lawful functlons)

& 3Sponsors of financial ald to a3 atudenty

# Organizations doing certaln studies for the
school}

& Individuala who have cbtalnad court orders or
subpoenas; .

# Personi who nead to know in cases of haalth -
' and safaty asmargancias,

Also, in order to allow for the continued free flow of
what has coma to be viawad as pub;ie'lnfa:matian; Congress
provided that “"directory" type information such as ona's
nama, addrass, telaéhané number, date and place of birth,
honors. and awards, and aéﬁivigias, nay bs relsased to L

dnyona without first getting permission. Howaver, while , .

ERIC
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achools need not obkain prior gansgﬁt thay must laitially
advise the parents and students of thelf lntent to establish
and the t:ypgv of informatlon that is to be clasifiad as
directory informatlien, And provide a reasonabla amount of
time to allov the parent or wligible studant to tall thae

school not ko raveal diregtory information sbeut them.

—;Vir rights under thims lav. (Tha actual |

maans n! natl!;a;tian (-puaial labgnr Analuaien ina ”“‘\x;
ETA bul;ctin a: :tudant handhnnk, a: newspapar a:tléla) 7

[ — Lamel 1

ii liﬂ: tn nach nﬂhaal.

This Act was offerud as a floor amendment to the Senate ' 5
varalon of ths Eduéggian.hmandﬁants of 1974, Conmsgquantly,

it did not hava the benafits which acecrus through the

normal legislative hearing process. As the &ffective date

of the Act approached it bacane abundantly c¢lear thae-majé:

pfaﬁggms axisted, In responsa to thls recognition, then

Bacratary ﬁainbéfga: aaaighgtga my organization as the

"office” called for ln the Act and asked that I lead a

team whoss goals ware (1) to assint the Congress in

_daveloping necessary modifications to the law and (2) "

. provide guldance, to the public in the form of proposed ¢

rules, by year's end., Proposed rulas vera publishad on
January 6, 1975, missing the target by one vaak ;' hewevaer,

publication by that date was, I beliave, quite a faat in T .




viaw of the fagk that the amendmants to the origlnal law
were not signed by the Prasident until Dacomber 31, 1974,

s

With publication of the propasad rulas, our WoEk rgglly
bagan, In addition to the 321 comments receivad. during

tha aixty=day publie commant peried, o roceived approximately .

eight thousand 'inquiries during the nine montha of oparation
. which pracadad auVﬂlgpm-nE of tha !Lna; :uéulatian‘ ﬁa} '
J recognizad eirly in the pfaasaa é: dgvnlsalng ;agglatiuﬁ:
that the range of :ahnaln to bn aavgrud. tha nubjgu: mattar
of the Aat, and the Linited axp:ain authority to promulgats
ragulations argued agalngs pruas:ip;iva standagda .

Consaguently; I deoclded te invelve, to tha Maximum extent

-

posalble, thome who wauld ba affactsd by tha Aet in tha
5dav-lapmint of the regulation. Wa accomplished this by

[} eantinuaug Exchanqe of thoughts with Congresafonal ataff

and other Lgtgtasgad partinli both educators and paxents,
Mﬂi to our Zsuq}gnt thinking” on tha ragulatlona.

’ ‘ i Lo

Additiangl aan:idaratiaaa in devaloping the :ngulaﬁian and
our mada az agaratian pursuant ﬁhare:a ware ghg Eallgwinq
egitsgiix , .

s would we lessen the adminlatrative purden te which
sducational institutisns and agencies might otherwiae '

ba subjectad?

4%..
T
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“ I ﬂhlnik we= appldied thg§s critersia p:udantiy and that, the -

was £hire an-lndication tmet educational agencies

and Emtitutions Sesired miditional explanation ’
- ox esmplifiéatia;ﬂ?‘ '

: i wgula t.he :sagulatx_cm B8 coniiitent wiﬁh the
staggtnry gravls;ﬁn o wh:_eh it was based?

‘@ would the ;fights azcn:éad parents and studeants be

E

piexgwgﬂ? ) ' _ .

- wauld ;he rasult;r;g provissin prove to be

aﬂmir!isﬁ:able by “t=he Depar-tnesnt?

f;ﬁal\ zegglgtiaﬁ (pu-bl:eshea las=t June 17, 1976) achieves

the Qﬁal of giving educsation agrencles and "institutions

‘thes ngx;e,\ggary guidnee - vhile a=t £he same time allowing

thean the Elexgbili;}: te femt thzelrs own particular needs;

howeveZ; £hls goil has Snot beerz i=hieved at the éxgéﬁse

of the rights aeccorded parents ad seudents.

Thes resuleant requlsticn ls prigereily interpretive in .

pattire. s sdck, it mesets the reexds. of both educators

: N . s - -
‘andd paZentss vho have comisténtly held that a set of

or. msweresd all the quesstions,. . -

(ﬂiﬂiﬁuﬂ gtzandar<ds is necessary I they. ihel ymen to

3
i

whean if agplj:as + AIz V‘EEQIWS'i-ﬂ c=aElsion. This is not,

of cou¥sa, to samy that ve have silved all the Erﬂhlg’;{ﬁ

A
o
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During the course of developing the final regulation, a

‘number of decisions were made or conclusions reached

- that refleet our msnaqémam;‘ philosophy and impact on our

aﬂminlstratlﬂn r:E the Act. All of the decisions and

eonelusibns measure up qgite wall against the above-

mantiénaﬂ afit.egia. For exanmpls, .

‘- ;Eha scope of goverage would be limited., in a manner
;ensisfenﬁ with the sﬁat’ut—afy pzafis’iaﬁ, to those

smmhrﬁaﬂ@f@@éﬁﬁrﬂﬂﬁmctmhmﬂk

undar t:fg:.;s af Educatign gfagfams ratﬁef than

Extanding the scope to nan‘EE bazed edugatisn programs.

We might do well at this point to note that while

the Ace is purported to be a functional ?:;vaﬁ.—g Ack,

it does not cover the education records of all

educatienal institutions but it does cover what some

would consider non-education records at Sofe
institutions. : _

e We concluded that the statutory provisien that ne
funds be made available to education agencles or
. inetitutions having a pelicy that denies or that

Efﬁestivel}v prevents the exercise of rights lmplies

that thers must be an affl:manve p;:nlit:;y in thié

. regax:é, that is, t.hat edu:at;cn ageﬂcias or inst:.tut;cms

wsulé,bﬁ. raquired to pramul—gaﬁe&he;x_‘ oun r\;les anﬂ

o~

procedures for complying with the Act.

;~,§i§§*
: 4

a
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- ma thet asidition 7i:h.,a.§; policy/procedure dgvﬁ@gm}me

| WOULE uredisgd sruttiny by polley makers at the State .
R ) or loal jmvil, g sdnce HEW approval of 2 policy
dowmnt: yould, & the gamé ﬁi,méig';ng:atg a2 mamslve
workLoack imd not ﬁgcgz:aﬂly be an accurita:
zéelgﬂtim of aciual practices, it Yad decided to

offer tesdmital sasis-tince, but not to reguire that

‘a#Ach Edl;r:;n:,iﬂa. wemey and institution submit ik

policy.AouzMnts to- s for feview and- approval,
. @ TEu stasied assizrance required of those meeking £unds

B e N L
way iobopel. A woith the policy’ statament reydiev

decislon, mt assncs of compliance at "a glvem time

w2y 20k énglldgzga;\t:: be of significant valus in
. ‘adnisis taing tﬂxa het=, . '
# THhe o8 Xticeh was azdopsted that the law represanted

=

mnirnum ;egﬂagédg s schools could provide even
gxgater nfejuardss |E they wish;éi

@ A corcluien was eicched that the Act could notbe
uAed to oesitide esxlsting processes and practices |

vrl;;.tn were Mot lp dlzect cenflict with its basie

' purpeses, firthemmme, upon a determination shat
die §g§§“g had pesen jccorded, the deé;s;‘gg ey - < -
* . EEAde ot ke éué%;ﬁm {nstitutional dgte rminations .
l " : i ::is,:
- 4 Foo

O
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" @ The cass or complaint based enforcement mode was

géagted as being consistent bwi.th the statutory
requirenant that voluntary compliance be sought

by the Secretary. The alternative was a massive
compliance monitoring g:iaft,'whi;h would have been °
r:antrlry to \;ur deeininﬂ on revisw and gppxgval af

pa;l.igg statements. " ks

The valuntgry :t;m?liiam:e aspaet af law also led us

to \Egmsluda \;,hat theze shauld ba no punit;ve

-;?Qlieat;aﬂ of tha Eunds ;ut—agf psg\riaic;n and that

Sgtgi ﬁiﬁh.egnﬂicginglaﬂ would bs given feasonable

opportunities to make necessary modifications.
-Ha’ving discussed scne gf the uﬂéeflyiﬁé pringiples upen
vhish we aparata. I m;/suir:l new 1;1-:@ to turh my attenti@n
-] au: ngrgtianal !xperie =1 Fi;:st; a.m:l farmast, I
tﬁink wa can =ay w;th aome degreé of assuradness that
while our Eptiﬁns an enfgr;smsht sanctions apgea: to ba
limitgd this hg; Efgsentad anly a minim.sl hindzance “to
our ability to aﬁ:hj.ava wluntary ;axfrp;;mes Sg:ané, tha

manner in whi\:h our reseurcss have been targeataed seemg

T' o ‘~t0 be having’ ;a pasitive sffact. Eur approach i.;akin 8
to preventive maintaﬁa;mé‘; if you will=-ansver, inguiries

{now at the 16K laval), undartake outredch efforts firat
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to administrators (50 spssches and aqual nunber of
‘conferenca calls) and then parent/student groups and

finally investigate complaints (appreximately 100).

-Wa are, of courssa, apgrating at the suffarance of what
° adnministrators do e@ Eamply w;th the Act and whether
pa;entg and studeants chaasa to exgrcise their rights.

Pacple just have not been beating down doors to get at

their records. This, of course, could change at any _ e
pement. " W have noticed, for exampla, an ingrease in
Zwarklgéé'aign;iateé with FERPA-related articlas in mass

circulatien magazines. ' . [

47 While I;ean, anéiyil; point out a number of preblem areas, -
the singla most positive surprise has been that the

. educatien ;gééags has not come to a screeching halt;
parents and administrators are not at one another's
throats; and, HEW has neither inundated schools with
superfluous feguifgméntsAéff‘in ;ufﬁ,rbégn inundated with
paper. I am pleaagﬂ o say .that with a faw- ex;ept;ans .
we aras current in f“spanalﬁg ta 1nqu1rles and have :laséé
mere than tw@*th;;dg of our complaints withaoit resgzting

i T te thﬁsat of Euﬁdgxcutsaff! We have high hﬁpes of similar ) .

‘success with the rgmaining cam§131ntg. wh;ch arg lﬂ various 7

- =
aEaggs of active lnvgsthat;gn. Lot - o -

H

[
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On the problem side of the ledger, I _find that many of
- the alleged violations, including these which we believe .
are valid, stem from misinformation. (Many :af,;wh-at ars
at fizst glmzé complaints are actually inguiriss reé_g:éiﬁg
provisions of the law.) For that reason I have taken the '
Eé#,itim that part of our invegtigZEivg role iz to provide
accurate, up-to-date iﬂft@@itiéﬁ to all who are affected
by the Act. Part-of our investigative process is to
offer our assigtance to scheols in analyzing their required
’pélieiea aﬁ. in the avent that thei.g policy is not in. final
fﬂ'gm; to offer technical assistance in the development of
those policies. However, it. is not my intention to
" dictate to 8chgols what means they must employ to come in
gé compliance with the Act, but rather to suggest alternatives
which they may consider,. or, in gbme casea zuggest
;gl.gegﬂat—iva maans farrﬂjgir cofsideration with the final A
decision reating for the most part, %ith the school.

While this approach to compliance has been greatly

i ""'x...épjﬁrécziaﬁéﬂ by those St;hﬁélsf with whom vwe have bsan ‘inv'u;vgd !
. .iﬂ'-the—-éariéiaing .gilrj:eass, it has not bsen entirely free _
f;m Eiﬁb}é:ﬁs. " From my correspondente it? seems that this ’
ggpgaagh iz 30 uﬁiq\;é ti;at some administrators have &
S . R X
- difficulty believing that we are serious in our pelief that
- . L3
. .
. . .
'
3 o B LY
4
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our role is Bﬂ!gﬂfr assisting them in making the decision

which bast pests their particular nseds as opposad to one

,of f:-ly.m; Eﬁm what va bili-vg will maet thome nnﬂs. I

hgli.-\ri that so long a8 the mans of mplmunzauan dnignsd

hg ﬂu ;Lm:j.:u:ian !m:ticm in such a way as to ansura that N

é{h: meitutian ﬁnt: i;; fnp:}n;gniliﬁigs undsr the law,

;aa to ensure that _tha rights of parnnt; and students ara
: _g:@ﬁéﬁiﬁ,— the role of my office as I have outlined it to

yau is not only uniqus in tha relationship batween

gm;,-gﬂmsnt; and the pacple it serves, but also afgaeéivg

and sfficiant.

While the _grﬂbié@ I mgiﬁnaa is_ azsantially procsdural,. ’
 .and one which I baliave will be resolved as we continue
. - . 9

our snforcement efforts, there ars. problems of a more

technical nature which I would like to bring to your

attsntion. -

Again, for the m;tipg:t;‘ thesa stem from misunderstaiding’
or misinformation. For exampla, both parents and schools
seen confused over ths disclosure of information.to the
p:;un:g of ﬂ:pin,dl.f;f!;g aligibla studenta. The law stipulates
that all rights and res niibgitiai accorded to’parents
_ pass to the student once ha 3¢ sha reaches the age of 18

or anrolls in a postsscondary achool.” In othsr words; once

s

O
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£ he or sh4 bscomes an aligible studant. This meins that

enly the student has an absolute right of access to the

racords, only the student can initiate the

for disclosure from his or her edutation record.-

Howsver, aven before the Act became sffective in November
1974, tha Congress =§§@D§'ﬂ!§§d that to prohibit schools.
-Zm disclosing.information to the parents of an 18 year
ald high :,léh,@l studant or Z ::a’llggé ‘student for vhosa

" tuitien the f;asmt was rasponsible, without first cbtaining .
‘. the -tudnm:'a conasnt, vas inappropriste. Consequantly,.
the Act was amanded in Dacember 31, 1975, to parmit

schools €6 make disclosures to the paémt: of depandent e

e

children.

n

Thus, whils parants of dependsnt i;udsntg do not hava a

":ighl; £ hgva Accass ta thair thld:an s aducation ﬁéﬁf&l, -

a achool, d-p;m:ing upﬁ:ﬁ it_s own policy on the matter, ﬁn;r
disclosa thamuan «ta the pnzmu without Dbtli-fl.i:n? u'm
congant of the iligiblé ltuﬂgnt. Clgg:ly. f;hu .cholea af

e

mmr £o do so rests with the in:tituﬁian -nd I:hiri
- should be no cause for confusion on this mateer.) S

Unfortunately, some schools and/ox parants sesm to ba

4

&

T es N - PN S

O
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operating at the sufferancs

of the earlier st.géuﬁary

éf@visian. ) . .

Another domastic églgtién; ilasua 1nva;vg§ the :i:}ljés of

nnnacu;tﬁdial pg;ﬂt;.é‘ﬂur view is

\:ﬁnsaguantly ; a\rén no

) fight; ta

: invalﬁd in tha sdgeatigna; wgll=haing af the;: chilﬂtan :

1imitad by goma legally binding documant--a Stata ll\l or

pm:iﬂ:: language in a divu::a deersa, g?}r exgﬁ?la. To y
,fiag;iit schools to aveld bseuming emb:g%igd in domestic ff’}

‘squabbles; we provided that :ighti be accorded all pgren}é

thag shauld nar. ig made ava&lgbia tﬂ

‘unless evidencs that
’_t.ha aschool:  While most hava aagerly aecf
£ adminiags ';EL*JE eonvanlence-- -

gtad tm.a aalgth:ng

' atha::—a;ugpandlr tor reasons o

;. ars ;Lm:l;ned to ,m;;a;d rights only to custodial parenta.
28 - -t '

5

_Thé'geicglliéi *directory information® pfavigién is anothes

area about whi;h thgra is considerable ggniuaian. "I haver

heard of sgvaral instances iﬁ whieh an indiwidual has m:h

‘a 1sgitimat5 rgqu-;t: for ﬁha names and aéﬂrgggg! of

! g:aduating senlors :mly to ba :Efuiad on the bgis that

ﬂisr:l u;a of such lista. This

t.hg Act would p:’ﬁhi,blﬁ

C

vould ba true in cases ln wh;; éh tha-school had datsrmined’ *

L el . - B L
. . . H . . ¢ =

iy
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that it would not disclosa directory infermatien for any

reason &nd had not :aliﬁﬂéﬂ the procedura I outlined
sarlier. However, if th;'séhéﬁi had followed that
procedurs, nalthar the ;st nor the Department’'s
impiaggnslﬂg'fegﬂlatign would prohibit the disclosure of
such a list. lée%gginglyn any hesitancy on the part of
- achool aﬂministtatgrs to psawiég such information is
pzﬂbahly dua to a lack of understanaing of their
di;ﬁ:gtiana:y 3utharit§ or to the fact Ehat they have not
f@llauéarghe requirad procedurs.

“One =§m§laint freguently heasd is that the Act stifles

legitimate Eﬂuaaﬁiansgglgfad resgarch Tha complaint "

vgﬁgms, af Sourse, from, the: gane'n; Eestriagian en diselasura

‘ Q§ pi:ianallg idénﬁifiggla edueat;ﬂn za;a;da to third
Ea;tigs. Eaﬁgvaf, mgst ggsaa:ebe;s and aéminist:aturg Eail
" to appraclate that ngthing in ‘the law or thse regulgﬁian
g;@hihits §eh@§l;_fr§m providing data in non-parsonally
idantifiahig'zafm.i Evén'whgn a fgseaféth 2esks accass
ta individugl studant records, thare are sevegal
altefnativaa availabla. First. either. the- sghéal or - Ehe

B3 o

researcuur may segk the :EESEBE of tha pargﬁt of tha

studants .or in tha case af eligihle stuééﬂtg, the gguéEﬂﬁa

¥

. f"n o

themselves. If this is Eaund impfactizahle, tha lgw pg;mits :

o P

- ' T » . B ,;*"é

=
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. thu ;Ehﬂal to make the discloaure wi;hgut consent so long

as ae:tain r;gndu:ian! pzavail, Hare spagiﬂéglly, x&haals
are parmitted to nake éi;e:lgaurgg to individuals or
azgmisatiaﬁs sonducting ragearch which will benefit the

|shﬂnl :Ln dgvalnging. avaluating’, or administaring

. e
_pfaéi;tiva :alth a&inixtariﬁg student aid programs, and
impfaving instruction. The law further provides that

. saeh itudies muai: be conducted in a manner which will fot

_parm:!.t the personal ‘{dentification of students and their

F%ls cl;har than rgp;&saﬂtagives of the
= e
tHat gegsanally 1§ent1fishle infarmaﬁian

arganizatiﬂa an

Aw;Ll:L be ﬂa;tragad when it is ‘no langer neadad for the

purpose . for, which the study was sonductad.

’ The dagi:ian €0 ai;%;éqa!iniémagian_ rests with the

"lr:h;ﬁl. ‘If the school Beligv’gi that it w’ili accrua some

benaﬂt ;l.n ana ai the ﬂiree statutory areas provided and
1£ {;hé :ggear:h organization is willing to abide hy tha
:agagug‘ding aﬁnditiaﬂs gat fa;;h in the A:;t, thare is

n:i raason why the lehﬁnl c;aul;l ﬁat pEQ\fidE thg information ‘)

necessary for a study without the néeesaii;y :hf chtaining.

the consent of the parent or aligible student,

ER
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Other issues that may be of interaat te you sre the

following: = | ; : : .

e Tha so=called law gnfgfﬁamapﬁ axemption Eéh%inuég
ta be a problam area. Though the Congreas attempeed © s
to balanca competing interests (keiging‘ga;isé out
of schoal réﬁafd; and ‘students out of angstigatiwg
'fgea:d;) and. wa aEtsmpged -through our intsrprgtagign .

,af Eha atatutory phfaas “same jurisdiction” to
mitigats ai;l ocating effacts, old P:a&ti:s; ars hard
rivdia? Inlgﬁaitian. some press madia ;epsasantativas
hg;g argued that this prevision is a rggt;iétiaﬂ en
their firat ~amendment right. . o '

‘@ . Thare has’ E&an concarn Ehat the ganefal 1imi§atinn'

on disala;urg zfgm edueatian records without g;igr

'_:ansent has had ‘a delete rious effect on af:a:ta
aimad at datuaeiﬂg nciésntg af zhild abuse and
N naglaﬂt! Hers wa hava been able to allay the :gérg
~ of advocates by peinting out that thg-gcg provides
; iavargl :elavant ci:ﬁumstanseg pussuant o whi:h

b R
rnpe:ts éan ha mada withﬁut ngaining prior enn:gnt. S,

For axample, Pufsuént to State statue&, in a hgglth

or aazaty emergency or whgn the :aEart iavbasgd,nn n

parsonal aE!arvaEian rather than lnfagmagian E: i) - T

Y

an aducation recozd.
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[ 'Iha traamnf. in ths Act of medical re:asds has R,

Sar . raised aevgrgl\seziﬁu! questions. While apparently
: '_hg.l‘;d in the belief that direct access bsr the subject

. "individual could have a detrimental affect, gafgngs

-t 2 algmentarf ;nﬂ ﬁa::';ﬁﬂa:y achool children-can

ﬂbtaiﬁ réaq:ﬂl t:antaiﬂing Lnfarmgtian t.hat cau;a

_ af!gr:t b;ﬁh pa:gnt aﬂﬂ ::hi].du For a;;g,mpla, diract

e access to-a ;:h;al haalth record may p:nwide a.

L 'gg‘aﬁt with evidence of the child having had a
veﬂareal ai;aa:;. While the privacy rights of t.hg

: Pargﬂt vigaa-vig thoss of the child a;g obviously a
;;ﬂglg; igau;, I am sure you can appraclate tha

o : et of this axample on éffﬁ:ts to control and

At th.a pastaaacaﬂagry lavg; E.ha law gr;m‘iﬂes Eu; medical

and tsga,

apprapzi tsly

al af: the stuasm; -8 r;haﬁsirig., .

pz a;f?ess,i

‘In cleaing, :Gwau;af like to %gé.h’:@hasige my béiiéi ﬂxa:t the .

{.ﬁgglgmerxt;giaﬁ of tha Aot is pmgraa;;ng Eﬁlﬁaﬂ'\ . My

¢

"axparience haa shown that the najority of 1::' : SEE@néafg -



21 .

T _ ’_/in;titﬁtiau haﬁ Eévéd*rapidiy- te iﬁplaﬁsnf the law and
-t ik is mys bope. thai: ‘the mnjarity GE glemem;a:y and secondaxy
gdiaal ﬂi,st;ri;tu will ba in full sﬁ@li@c‘e with Ehe Act

by tha bgginninq of tha ugi:sming school yaar.

3 ; STATEMENT ()F THOMAS McFEE, DEPUTY ASSISTANT SECRETARY
FOR- MANAGEMENT DEPARTMENT OF HEAL’I‘H‘ EDUCATION, -
" AND WELFARE

o * Mr. McFEE. Iam T'hnmas McFee Deputy Asszst.ant Secretary for -
Management in-: HEW, I-am the’ mdwu:lual assigried responsibility -
- for'the development of the program, and'the regulations necessary:
-to administer.the Act, I hope that my experiences over thelast two.
' -and one-half years w111 be useful to this committee. [ can assure you
- ;that the committee’s decision to hold oversight hearings at this time
" -will be of significant assistance to the Department in its current
review of operational experience of the education cnmmumty under
the final :regulation -published ‘over & year ago.: :
. ¢ .At the time we published these regulatlons we. pfamxsed to open
“up“the comments’ process ‘again after a yem}nf nperatmnal exper-
‘ience.. We'did :that on the first of July,e8nd ‘there is. a 90-day:
‘comment:. permd w}nch i3 now runmng ‘and wﬂl be cumpleted b
-:October . first.- [m o : o
.. Because I, am sure’that you are farmhar w1th the Act an
ents:surrounding it, 1-will not take' the time at this: pﬂmt“‘
review. them. My prepared statement includes a short summary of,
g rovisions: of the Act.’ In fact, my prepared statement is mori
" :detal ed regardmg all the brief comments, I will make'this morning
'+ The_ Act, was offered’as. a floor amendmenﬁ to the Senate version:
- of the Educational Amendments of :1974 ‘and - consequently, as you.
.. have already stated, did not include benefits which normally accrue.
" through’ the Ieglslatwe process. As, the effective date,of the Act
vappmached it became ahundsnﬂy clear that vmtlmut thlS lEng
. tive "history, major probléms existed.
© ' . Recognizing thesé problems, the then Secretary of HE’W ‘Secre-
tafy Weinberger, designated my office as the one called for in th
Act.I was to lead a team whose goals were; first, to. assist Congres:
in" developing necessary modifications jto the law and  second, to
v prowde gmdanc;e to the pubhc in the forrn of prapﬂsed rulés b;y t.he ;
year’s end.
- These. prnpnsed rules ‘were pubhshed on January 6th, 1975 miss
ing-our target by one week. However, the pubhcatmn by that dste 1
' believe, was quite a bureaucratic feat in view of the fact that the -
.-amendments to the original law were not- signed by the Pl’ESldEHt’
. until six :days before we issued the proposed rules. - -
-~ With the publication ‘of the proposed rules, our work rea 'ydgus*»
. began; In addition to the-321 comments that we received durlng the
.. 60-day comment ;erlad we received approximately 8,000 inquiries
"~ and questmns durmg the nirfe rncmths of! Qperatmns while we were __
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developing the final regulations, We recognized very early in the °

imited expressed authority in the

process that there was a YSFY'I

gtatute to promulgate regulations and that there was a need for o
tremendous amount of input from the organizations which we were
nbout to regulate. ) :

I belieye that our decision to involve the educational organiza-
tions and institutions, the educational community, in general, with
a considerable excharige of thoughts with Congressional staff mem-
bers and other interested parties was one of the renl keys to our
success in the final regulations, When we considered these varied
.inputs, we made an early decision that the regulation should not be
a detailed prescription standard, but rather a guideline for schools
to follow as they came into compliance with the Act.

e set down some criteria as described in more detail in my
prepared statement. These would be measures we could use as we
made proposed changes in the regulations to see if we were overbur-
dening educational institutions ‘with needless procedures. They
would help us determine if we. were providing them, the kinds of
guidance that many of them had asked for, and they would tell us
whether we were consistent, of course, with the statute, without

iving up the rights it had accorded parents and students. And

,astli/,— and very importantly, the criteria would show us if the
resulting regulations would be administratable by the Department.
I would like to deviate for a moment -here. Qur experience
revealed a concept that is tremendously important to persons re-
sponsible for the adminjstration of programs at the Federal level.
< All too often both Congress and the executive branch initiate
programs with administrative procedures that prove to be overbur-
dening, both on the institutions and the Federal Government.
_ Neither has ability to carry through the overburden of such admin-

istrative procedures. We were very sensi
hear from somebody in the Department of Health, Education and
Welfare, . .

Mr. McFEE. | believe that we applied our criteria prudently and
. that the final regulations, which I mentioned were published about
- a year ago, achieve the goal of giving: educational agencies and
institutions the necessary guidance, while at the same time allow-
ing.them the flexibility fo meet their own particular needs. )

Also, I am pleased to report that this goal has not been achieved
at the expense of the rights accorded to parents and students. The
final regulation is primarily interpretative in nature. As such, it
meets the needs of those educators. and parents who have consis:
* tently held that a set of minimum standards is necessary, if they,
the laymen to whom it.applies, are to avoid confusion. This is not,
of course, to say we have solved all the problems or answered all
the questions with our regulatory process. - )

During the development of the final regulations, a -number of
decisioris were made- or conclusions were reached that reflect our

management. philosophy and impact on our administration of the -

" Act. All of the decisions and conclusions measure up quite well

against“the critéria which I discussed earlier.

]

r tive to this particular issue, -
Chairman PERKINS (PRESIDING). May I say that is delightful to.
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Briefly, we limited the coverage of the regulation to the statutory
provisions of the Act. We concluded that the statutory provision
that “no funds would be available to educational agencies having a
policy that deniesg"a—-Fuva us a basis for requiring educational
institutions to .promulgate their own rules and procedures for
complying with the Act.r ,
~ On the assumption that policy development procedures at local
inatitutions would be sublje-ct to some scrutiny at the State and local
level, we decided it would be inappropriate to review and approve.

- these at the Federal level, The standard assurance used in so many

programs was not included in our regulations. We.took the position

* that the law represented a minimum set of standdards and schools
could provide greater safeguards if they wished. We reached a
conclusion that the Act could not be used to override existing
procedures and practices that did not directly conflict with the basic
purposes of the Act. In fact, we attempted to maximize procedures
and processes that were already operating in educational
institutions, L , ‘ .

The hearing process, for example, in many institutions was al-
ready in place, It was simple to adopt it and incorporate it .Into
implementing regulations. - ) , , . T

e concluded that the case or complaint based enforcement mode’

* was consistent with the statutory requirement that voluntary com- -
pliance should be sought by the Secretary, This voluntary. compli-
ance aspect of the law also led us to conclude ‘there should be no:
punitive application of the iu,nds cut-off provision. States with laws
that conflicted: with the Act would be given a reasonable opportu-

. nig to make modifications necessary to resolve the difficulty.

_Again, as an aside, this approach to the problem of conflicting -
State laws has worked out very well. There have been amendments
in almost all State record-keeping laws to make them consistent
with the Act, and we know of only one or two.cases where problems

‘.0 remain, ' )

" Having discussed some of these underlying principles, I would
like to turn my attention very briefly to some of our operational
experiences. First, and foremdst, I think we can say with some
degree of assuredness, that while the law' limits the options on
enforcement sanctions, this has not presented a severe hindrance to
our ability to achieve voluntary compliance. R

Second, the manner in which our limited resources have been

N targeted, seems to be having a positive effect. The approach we have

B been taking is akin to preventive maintenance, if you will: Answer

inquiries which have now reached around the 6,000 level; undertake

outreach efforts to administrators first and then to parents and

* student groups; and finally investigate complaints which have now
reached almost 100. . . T )

While I can and will, point out a number of problem areas, the

single-most positive surprise has been that the educational process

has not come 'to a screeching halt. Parents and administrators are

not at one another’s throats, HEW has neither inundated schools

with superfluous requirements or, conversely, has not itself been

. inundated with paper. I am pleased to say that, with few exceptions,

we are current in responding to inquiries and we have closed more

&
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than two-thirds of our complaints without resorting to threuts of
funda cut-off. , ,

We have high hopes of similar success with those in the remuin-
in%compluintﬂ that are ot various stages of investigation.

“On the problem side of the ledger, 1 find that many of the alleged
.violations, including those which we believe are valid, still stem
" from’ misinformation. For that reason, | have taken the position
that part of our investigative role is to provide nceurate, up-to-date
information to all those wh? are affected by.the Act. Part of our
investigative process is to offer our assistance to schools in anulyz-
ing their required policies, or, in the event that their policy ig not in
final form, to offer technical ussistance in its further development.

However, it is not my intention to dictate to schools what means
they must employ to come into compliance with the A:t. T will
continue to suggest alternatives which they may consider or in
some cases select or suggest alternative means for their consider-
ation and leave final decision-making on the policy with the school.

While this approach to compliance, Mr. Chairman, has been
-greatly appreciated by those schools with which we have been
inyolved in the complaint process, it has not been entirely free from
problems. From my correspondence it seems that this approach is
_so unique for HEW and the Federal Government that-some admin- -
istrators have difficulty believing that we are serious. They have
difficulty nccepting our belief that our role is one of agsisting them
“to make a decision which best meets their particular needs as
op?osed,tg the more classical role of the Federal Government
telling them what will meet their needs. ‘ '
[ believe that so long as the means of implementation designed by
institutions, functions in a way that ensures that the institution
meets its responsibilities under the law while ensuring that ‘the
rights of parents and students are protected, the role of my office,”
as | have outlined it to you, is not only unique in its relationship
between government and the people it 'serves, but I believe firmly
. that it is effective and efficient. : :

While the problem that I just mentioned is procedural, there are
a few points that I believe need to be resolved in the months ahead.
They are of a technical nature, and [ don’t want to go into them in
detail now. I will be glad to mention them if time permits in the
question and answer area. .

Chairman PERKINS. You are inserting all of this in the record?

Mr. McFEe. Yes, sir. There are four, areas: the disclosure to
parents of ‘dependent students, the: problems with noncustodial
parents sccess to their children’s records, some continuing misinfor-
mation relating to the designation and release of directory informa-
tion, and, last, the effect of the law on research activity. These are
treated in considerable detail in my full téstimony. )
 There are three other areas that are still giving us some prob-
lems: the law enforcement exemption, the misinformation, and the

problems on the effects of the Act on detecting incidents of child
abuse and neglect, and the treatment of medical records. We are
receiving recommendations and comments in all these areas during’
our comment period. We are carefully reviewing the recommenda- .

~ .tions of the Privacy Protection Commission, and, in closing, I think

47 1‘"6( P ;4;3
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I would like to emphasize or re-emphasize my belief that the

implementation of this Act is progressing smoothly. My experience
has shown that the mlgurlty of institutions are moving rapidly to
implement the law. Progress is greater among yostsecondary
schools than among elementury and secondary qnhuo&s, but 1 have
high hopes that with the upcoming school year, these schools will
also come Into complinnce with the Act.

I:'thank you for your time, Mr. Chairman )

Chairmuan PErkins. Thnnk you very much. It was very good
testimony,

STATEMENTS OF LOUIS D. HIGGS, DEPUTY EXECUTIVE DIREC.
TOR, PRIVACY ‘PROTECTION STUDY COMMISSION: DANIEL
STEINER, GENERAL COUNSEL, HARVARD UNIVERSITY: STAN
SALETT, NATIONAL COMMITTEE FOR CITIZENS IN EDUCATION;
AND STEVE SCHIRLE, REPRESENTING ASSOCIATED HTUDE TS
'OF.THE UNIVERSITY OF CALIFORNIA

Chairman PErxiNs, Mr. Louis Higgs, Deputy Executive Dlmitgr‘
Privacy Protection Study Commission. Go ahead. Without objection,
your prepared statement will be inserted in the record, and if you
can summarize it, it will help us because the House 15 going in

- gession pretty quu:k

STATEMENT OF LOUIS D. HIGGS .

Mr. Hicas. I will try to be as brief as I can. I am Louis D. Higgs,
Deputy Executive Director of.the Privacy. Protection Study
Commission.

I wish, first of all, to express the apology of Mr. David Lmowes,
C‘haxrman. who had planned to be here in spite of a previous. -

. commitment in Sacramento yesterday, but he couldn’'t make it
..because of airline scheduling problems. You have his written testi-

rnoMy -and I will try briefly to summarize the major points.
r. Linowes' statement follows:]

3
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teefore the fouss Bulamanitbeo on Klvseator g ang Beon biry

Fe'nvaMlon, Asust 2, 1977,

Hra Shakemo ard aeidet s el the e Bubeotmftbes on
Plopentary aad Cwerndary Bluedtion, [oan Dovid #0 Lilwsess, Chiitesan
b e Privacy Preteltjon Study Coaminalon, With me Loy are faule
' D Hig e, Doty BExecubive Director, and Ceistophsr <, ViRow £,
Lpeetal Seafl Covanel, e a;qwgiarﬁ this vppmc bty o Jiseuss
‘wu;h the émmit.“m adf Findin g e fyeomtengat 1oin relative
to the woteationn for pecuenal o fvacy o educational rezard hoeping
um‘e; eng Fanily foluestional Plgws ardd vlvagy Aeh (FEHIA).
My belel prestntatiog thin meening will Sunnie izo the Connfsion's
Flrndings and Preommntat Long, after which wy onlleqjies and 1 are
Bt el t;n uu.pdn:’! Lo your guontions, .
The Carninsien {neluded wiueation recordd af part of [ty mandated
atIf ef i us of data banhd add Difuewdlon ayslaes Rt padlle
an’d (x'!GaL*} yeakars ot our wasisty for throe \EDS\.ECAnﬁ: {1} the

eifi: (2) the

# pervagivenens arvl geosing Irpee' baen s nducation ¢
history of '[:\.;mic‘ corcern owx muagtions of privezy and faleness
{a srheat reeoras thas calnisscas] Gy passyge of FLlPd (n 1974 (which
© concer't cur Co-panelints from éhf‘ Natirnil Cotnittce Cor Citizens in N
Blucabionn did magiy &0 o b il e eyl 'e‘*t‘iz\\:*‘ k) Aav! (1) the i st

- . at FEREA irasll, whitch, as 2 ¢

catory arviol, offer s an alternative
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to the omnlbus apxoach to esjulating record keoping taken by the ty lvacy
Act of 194, An you know; FERPA epcompannng the sane cande of privacy
and falenens concecnnt as the Prlvacy Act; bul fa targeted on education
recorda, the {ndividuals Lo olesn they pectatn, and the lnntl\.utlnnj
that keep them. Unlike the Ivivacy Act, Lt does not levy a broad met -,
of requirensnts on A diverse nix of teconds amd recocd=kenpimg fnatiiut tons,
The Comnlanion was mtcrr.-nltﬂd not only In the degeee to which Individuals
were pmtec‘ted\un!ef PERPA; byt aloo in how (-[f'(-c't,lv;'-ly the taryeted
aptroach has gchleved the denleed balanco among Individual, institubional,
and socletal Intecente In edueatlon record knepimg,

To cvaluate the merlts of FERPA as a peivacy protectlon ntatute,
the Comisalon held four dnys of publie heaelngs, at whlc:h 56 witnosses
tentified, The witnesses copeenonted parents; stidents; pxofeasional
educatora, ;ﬁnm}gtfatm‘af arel goverhmmnt agencies, At the time of the
heacingd, the final DHEW FERPA requlations had been in effect lesa than
nins months, although the statute had been in force for almost two years)
and many instiwutlons w;re still developing or had enly recently bequn

to lmplemént thelt FERPA polleles and precedures, Nonotheless, In the

’ C@nﬁlsslaﬁ'g view the hear Ing tout dmony canflem: the necesalty and valldity

of moat FEAPA requirements.
Educational Institutions at all levels are neceasarily qranted

substantial authority over students and substantlal freedom to gather

*and use information about them without' thele consent of the consont

of their purenats. This authorlty has teaditionally carried with it
the rosponainilities of stowardship. it educational fnstitonions have

been subjected to unpeecedented stresnos stemming feom population




2

yrnwth am\ mobiil Lty, yreatnr bﬂ\ndu\ and ppeclal laation of knowledid,

the ned fo¢ professional fzation ard bureaucr at1zak inn, and the

eapanding role of the Pederal goverpmit {n educat lon, Thesa streasce
have, to varying dejress, caunad inatitational revord=keeplnyg inteeeatn
Lo avershadaw thooe of the Individual. FERPA waa a nolld atep toward
peator iy the meoper balanee Betwert L {nterenta of atindsnta and pacenta
and the Infoematieial nesdn of sdiattonal instititions,

Although FEREA has hal a fathee ntotmy b bindng, plagued by confuaion,
mlaundseatanding, defenalvenang, and delay, the Comniraton Tourd subatantial
aupport for its princlplen and most of itn requitemsnts amry educators,
parents; and atudents, b '

The Commisslon hag alwe Toursd that, bhe skeategy bmslle e
in FLRPA and steengthened by the intelligent and innovat{je gpoach of
plikW In carcying out Lt vesponaibilitisa undet U Act == 3 atratedy we have
{abelled "enforced self-tegulation® == {n pocoming mote widely underatosd,
and na lt pocones mxo widely undecatowd, i belny perecivesl ag an
e-f{c:ctlvé tgﬁ') for nte Lkl the deajred hnlawm-‘x. Enforeed ‘nelf=gequlation
places renpnnﬁi\bluty for (h‘vclgplr@ and implement ing polieien and proeeducsd
that mock mlﬁln&i:ﬁjc«jﬂ,l eaquicoronts on the aducatisnal {nati tions '
themsalves, It ﬂt‘a"tvavahj-'ctwas for loeal inatitutions buk does rer
prosce ibe doealled nq\\l)s'tantivé atandards or tmosoe Clne=grained procedures.
Pather, Lt rcliga on r’ﬁakinfj an inatitution accountable tn those whom it
most dleectly affects, without requicing sithor peiov Pederal approval
for lncal policlesn and procedures of systematic Federat ﬁGﬁiéarlm] of each
Lnstitutiﬁﬂ‘é pee formance., )

Pur thet , although theroe have been some jribl {o claimi »f unrcasonable
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goata attached to the implementation of FERPA ¢equirencnts, the Cumninsion
tecelyed no documenited evidence of auch conta, amd the only nysteaatle '
analynla of eosta peovided to the Camslsslon indleated that the fnitlal
coats for 8 major urban school district were atout §1 p=t atudent, =t
yeat and gl;ven the [lexibility FEWPA allows, could be rodiced without
dett iment to the individual atwlent, .

1n general, thon; the Comuiadlon's vverall ansessmnt of FERPA
wan highly Faveralile. Howsver, Lhe (fiiih;\l!i!i funt alan eoneluded that ald{tional
steps noed to bo taken to improve ad strengihen the Avt, and patticularly
to corroet mavoral merlous gapa In Lty coverage.  The Comminsion'n appreach
to formulatird steonger protections for the fndividual’s intecest Ln education
tecords 18 hut to Limlt the authoe ity of cducational institutlons, bubt Lo
gtréngtheﬁ the accountabllity of those instltutlons to the indlvidual and
to socloty. Our teconwendations vecognide that {f students and porents dre
to bo propeely peotected from intruslve of ‘un_ialr peactices {n the collection,
use, and dlssemination of education recorda; sducational inatitutions must
beat a large pact of the burden for pmt.ectlmj them. Our rooomeendat fena,
thecefore, neek to make cducational Inatitutions gontinual ly mote awaco of
and respondive to their .x;rndltii,' of atewardahlp, Wo rely hoavily on
openness, both to dispel unfounded foars and to identify and resolve real
pft:l?levﬁa; The é:;m;éalcﬁ hag made 15 apeellle ‘vecomondations that aim
at the followlng objectiven:

1) to expand ared étr—entj\:hon FEREA's minimum
reqiirdments;
2) tr;r strengthen accountability by lnereazing

local remxdies and aceountabllity and by

95-312 0~ 773
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gocuning Pederal enforcoment on systematlc abuse and
providing moce effective Federal Banctions for puch

" abusen; and .

3) within that context of ateonger minimum tequirementa
and more effective sceountabllity, to glve each
edusational inatitutien o more l’lenlhla.hmri in meoting
ua\tfzamnamuméa and adapting them to local i
Elrcmgﬁnﬁﬁpn! :

In achleving the Cirst objective, the Commisalon, following the lead

of the BUEW requiatlona, reconmonds that FERPA be amended to cequite '

educational institutionn to formulate, adopt, and promulgate an affirmative
policy to implement FERPA tequlecrants. It [urther recommends that those
tequirements bo expanded to obligate the Inatitution to patablish reasonable

procediucon t;;u ' ) L. X

1} atterdd to the content and quality ak tho recorda it
maintaina on individualay - ' )

2) provide redress for an Lﬁdlﬂdual when a declslon
has been based on a record gubsequently fsund to be
ertoncoud, misleading, or inappeopriate; and

3) peotect the cights of students whenever it peemits '
or under taken survey and other data colléetlon actlvities.

The Act currently only ﬁav(ﬂes fot ¢ights of accesa and correction,
which the Comisslon feels are necensary but insufficient protectioris
for the indlvidual. They.ace, at best, remedial, not peeventative. They

Y

do not address the problem of stigmatization that is particularly prevalent’

in elementary and secondaty schools, and ar {séa not 80 much from a Fatt,icu;l,a:

&

ERIC

Aruitoxt provided by Eic:




31

N . {tem of Infotmation as from a componlte improssion that the vecord am
a whole c\:;nvqyﬂa This often moken it dIfflcult for 4 paent ot atydent
* o know which ltems Lo éorregt of ametd,
\.tn acklition, the r@eajnvltlgn that {ntcunlveness (o data eollection
i a major problen led to the enactient ol FERPA and the :r'?u[xana,ml’!u;y
of the [Aatitutions to proteet the prlvacy of atidents In fueh data
eg:llmtlaﬁ activition wag vecognlied Ln the Avt. Requlations ppeeifyli
¥ : mlﬁlmn tequirements, howaver, have ii@ver bran azgusd and thus thie data
collectlon peoblem, ln offece, has not boen akleessed,

_.Tho Commisaion also ceconmends expanding FERPA ﬂta Engét-npags eecordd
and vecord-keeplng praclices In two signlficant areds not cuprently
coveced by ;he Aot

51) The recordn and record=keoping practices of grganizations
such asv the Edueational Testing Bervl;‘:ﬂ and the College

. - " Enteance Examination Board,’ which Eﬂfféﬂ“,%??%%?‘l and ,
data agsenbly-services for educational 1.-\15:'15'@13:9"};13,"‘—.""xf\ T L
in 8o dolng, collect, maintain, and dissominate vast amunts 0
+ of dita on millions of indlviduals; and’
2y tﬁe recorda of applicants for acdmisslon who do not
v aubssquently matr leulate and whe have a mecong interest
in assuring that impor tant decisions about them ace
being based on ageurate, tlmely, zample;é, and telavant
infeemation. .
. In regaéd to the adnisaions process itself, the caﬂmis;aian has
recomnended that FERPA not allow letteus of recomendation ts be

‘gubject to formal wdlver of the rlght of Access, bocause the cuceent
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walvet ¢louge {8, ir effeety lnconalatent with the opir i of FERPA an
hatt had the effoct of coerelmg studentn to watye thete aceens tlght,  The
comnlnalon bolleves that eandor 1a a rofeasion il obllgation that whoutd |
not gurey the pelue of scavoey or putent lal Upfatenean.

In meoting itn nrcand objectlvr of n\,rpn\JLHi;'\h\ij tat Ltut tonal
acvwintabl vy, the Comalanion it eedomne el Ciye uu‘m ta -llwlnulnn
an Lagtltution's hif‘( ntive to live up to b8 ren mn‘unllu lm. wnu.-
FEHEA eurcently allows aubstantlal loval dtneretlon, it eyt nut Aot . .
to take full advantage of exlatlng loeal accountability mechaniem to
erlforer Instltutional responsibllity Loe galr amd apeop late tecord=
keoping ‘pr‘ac;h:iea. Theee of the flve ¢ spconmendad stepa sk to focus
the attention ot these existing teval mevhanismy on yecord=keeping {agued .

‘m ghat public mossure will encournge the doyolopment of acerbtable
. ac\mdnrdg aned popedures to lmpleient the minfan reguleemones of b'l,ﬂl"\.
. the c‘:ﬁ-mm:tnn eocommenids that FEEPA u;quu ehat Insteudtional inatitutlons
ovide for paroent of gtudont partieipation in t,he ostabl ishment and
review of thelr pollcies and procedures;y fof pracedures to challenge
pol felos or practicen; and for administeative sanctions fer vielations
of its FL.RW\ policies.

To gtrenqﬁhen local accountability in Ehis way, the Comnission belleves R
: that several major ehanges are necessary (n the rederal enforcemant ‘
role. It belleves that DIEW should be resetved ag a court of last regort
for complainte of systematle institutfonal fajlure to comply with FERPA,
and not reliod upon either to redress l'ndividun} injustices 5;::" €0 roview
or appeove eash local policy. Hirooveér , the comm|aaion stmnfjly .apprwea

* the Dopactment's current system of enforcement which, like compulsory

O
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' aebitration, secks to obiain voluntary conpliame. We veveanize, howwver, L
that the eurrent sanctlon of total withdrawal of Faberdl fuwbs in do
dispropoctionate to the patwd of FREEA vielatlong that It lacki Q[EQ!hilitQ
ad a threat and would be cnunLnrpri!hithvé 1 eaovetand, pherofove, the
Camigalon tecomionds that l“l-:li‘PI\, hc amorded Lo jrovids thak all or any
jimft!@n af MIEW Luads earmic ksl for eiducal fon gl prdod gy be wittilind
from an cducat ional Lnstitutdon when Lin pilloy dact ot coply with FEA
requicemonts, or whuen evidence of nynéwnutic Cadlure on Ik pwt to

) lmpleﬁont ita paliey las presented,) hut that the amnt withlold shauld tw
a;@tagslagﬂ to the patuce o the.violation, This, [urthormore, Ls cggplﬂd

- . with.our recompendation that an lndlvidual be permileed to comaence
a clvil action for injunctive reliel againat: an l.ﬁlltitll\;ml‘i that falls
to provide him a ¢ (ght poovided by FEHPA,
The C(mmjnélan‘é thivd ubject;vy was to give sumitlonal inztitutionn

a mote flexible hand In meeting thele obllgations under FIRIPA.  The .
:c;t:ml,aaian dizcovered a nunlsar 6F examples whorg FERPA 13 presociptive:
rathee than Eerminsive, limiting the exeeclse of 1ocal discret ion,
pactlcularly in regard to thie discloaure of ntudwnt records to third pﬂl‘tlli??‘.r
In the Comninzlon's judgrent, the aLﬁgmpcs in the Ack to prog: [be ﬁggei[ié
balances have or@;téd mory problems than the; solve, and the Comisgion's #?
recﬁmmendatlgnﬂ reak ways of giving.edueational lﬁﬁtituEIGPSJW3rE ’ . .
‘féﬁpﬁnﬁlhility foe Stfiklgg thtr balances botween eompoting interesta.
Thuée recomnendations addeons five arcas of discloaures the 8o galléd
' ' "deosk deawoe” n@tés of teachors and adninlstratars, dicectory information,

amd disclosuce of student records to cescarchars, taw enfor cemont” mencies,

N # . . 3
ard social secvice agrneies,

O
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The current FERRA peovision prm')létlnq disclopuce of dok drawt
=143 unltsy atudents can have m:;mg, can peove haemful to the atukent
m‘ld ﬂ\ﬂy reduce the eEEvctlvenesu ai’ the educational projram: Hence,
the Comnlnalen feconnenda allowing thone cecorda to be phated Lot a

tﬂppm*;ry pert Lol without student accens, bnlens thoy ate used For making

N ° ¥ EIE L Nt
an adminloteat ive desfaton affecting the atudmt, in whileh cane tha atudent

would have accq:;m. The Comnlrnlon's reécxrm‘ndntlm\ places gpeeifie
smphanls on the desk drawer noles a!:_'di,zmlpl tnary ofli¢laln, which han been
the majot atea af complalnt, ‘

FE.EPI\ allowa n;hos:ln to create a \:ategmy DE rc\mrds about tho .
{denkity or status nf an lrﬂl\gltlual; called ﬂir-:-cmry {nformatian, that

1a feesly avallable to ehe public, tfowever, It then allows atudmits to

y peohiblt disclogure without the student ' memlasion of any gategoey g0

 detined. The Commizalon had Cound ehat puch a procedure {a costly to

tho institution, to the preas, ﬂﬁd»l\;@' other institutions who need to ver ily"
infoemation. It al@’p:ﬁﬂées little eeal pratection for the Lndividual.
Thus. tha t:affmlﬂalcn rocommends ehat atudenta not be able to pmhimt
d;a«:loaure of *directory mfcsrmmsmﬁ," excopt for addvens and phone nunbet .
Ju=e of schocl pecords for vosearch and atatistlcal purposed currently
ptévid‘es a problem unler FERPA, since the Act is permissive ‘and provides
Little agsistance to Bchm:ln for reaisting ln(:féns}i;iij demands for access,
pﬂrﬁiculariy from ﬁzﬂefally ‘Euntled rosedarchers.  The Cmnissiﬂn has
recomiended in lts e !k:‘ift‘h and statlsties study, a standaed aet Qf
conditiona for the dls&la ure of admmistrative recorda: bhe they medigal,
{Eare. n-: Emisl ngu‘:ﬁs records, which it Emlieveg should be apnl led

to education :Ls:::::dg, Thege rules glve the schuol author it ies more

El
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controi over the conditlons' of dlsciosure through the Fequirement of &
weitren ﬂl;ﬁlﬁ!u?i agresmant o

Any school or lt‘.héi;l distriet s & mlcrocosm of *iﬁ cmunl*y In vhh:h
1+ sntats snd hence, ta the dggﬁn 'l‘hn# Juvanile erime, iaelnl contllet, drug .
wnd chifd sbusse, and uﬂ\-r soclal pmﬁlm sxlat In the eamunmu, schoals
h-v- to desl with them sione and In ﬁiﬂpirgflﬁn vlth mhir :munl*y Ingtl=
tutlons with whom they share anmllbllhy tor tha ulnfi of the ehlld,
‘Hence, exchange of Informatlon between schools énd social service and
Juvinlle ju:*i;i agencles has Incrassed :Ijﬂlfl;anfly over the yesrs, .

This exchange hai been & source of many benefl+a to +he Individual and

o
i

to the aervige iﬁlf’-ﬂ;uﬂ::_n:“mﬂ LI ] iaarai of real snd potentlal = ‘3
haem, FERPA attempted to atrike the specitid balance In these comlex - 5
] relatlonshlps by nn&ﬁﬂnﬁlly':u_ﬁlng of ! the ftiov of Information without
: student or p-“m!. mﬂi‘m*. or soae compulsory legal sctlon, In 1lght
of the Ga;;ﬁliiian'l Fecommendations for stronger sccountablllty structures,
- the Commisslon has recommended the? educetlonal Insti+utiens be allowed
R () nﬂbllih‘pal leles that allow disclosures on a routine basls, without

;lﬁlhﬁ"‘ of priﬂ"‘ll content, o soclsl ng:vle- -gmel-i for spscitled

purpmn ﬁiﬁ' llull* ﬂ'ﬂ léﬁaall In waating +halr ﬁ;pﬁmlhlllﬂﬁ to . ,
thw chikd, in simiier i‘uhlm. 1+ Is rmdlng that lehml oftlclals
o H};lﬂﬂﬂﬁ dlaclove, lnfarmlnﬂ to law snforcement l!gmeln n cann
* where on=going viaietions of fav thresten the welfars of the institution —
~or |t studerrts or f&é?lﬁj for sxample, In casen of drug Sﬂli-li gang
w, - wertere, or mctortion rings within the school, Thi Conmieslon reatlzes
J&hﬁﬁuhmmafm#mm;; thus 15 recommendations Inciude -
pablle reporting requirements for thase za;!._ ' '

* &

P
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: " Flnat I'fg_ﬁ;itﬁilsslén has pald special attentlon +o the very
"’»Edlh‘li:ul*spfﬁblﬁnf record shoring betwesn school afficlals and sehool - - k
: ‘Ililﬂf:ﬂ‘cﬂlﬂ* unlts. Uﬂd:li‘”FEFPA,EH &n i;dut:a*iana;l Ingtltution and '
- i H‘llgimfa‘m* unl+ share dny ru-:rfd;. ali the ,;Bﬁ;fdi of +he law

o ehtorcsesnt unlt becoms Subject to the sccess provisions of the Act. The

"> Commlssion belleves that a faw enforcement unlt of an sducatlonal
. Ins#1*ition should be alloved 4o exchange Information wi+h the rest of

 .the educational: Tnstl+uflon without making 115 Isw anforcement records -

#

.- sob Ject f‘a FERPA, ' At the same *+Ime, educational Aiﬁsﬂi'uﬂﬁﬁs should ba

) aﬂlg*a share sducation records, fncluding dlsﬁipiingryx records, with

sment unlts, anlypfg the soma extant they can share such ’ ) - =

their. low enforc

T :-fi’g{:{rdi?ﬁﬁfé*-'hﬁ Jow enforcement agancles, Thus, 1+ has recommended

@méiﬁg +he Act ;l'a achleve those g_ﬁ_}g&ﬂve'sg ]
' " Thess sre the csmns;Lgﬂis recommendations for strengthening +he
o pfaﬁ!,;ﬂéhs .of éE@A; (}urripﬂF* also points out ;aver-giiuﬂhgcasslafly o
' Qﬁnlnhﬁ'gﬂﬁ bu’rd&ﬁs ;Fhsf DH'EH could remove through changes in the' . ... v
- . ,figuiaﬂén;g We gliga anaauu’;gga DHEN *o +ake .a more active role In providing -
fechnical- asslytance to Cduﬁﬁlaﬁﬁﬁs*”uﬂﬁﬁ!;ﬂ facliltate and gspﬁ!‘%af: :
the devalopment aﬁd]ﬁim*gﬂm of such pol lcles; and we encourags this -
Comnl+ee 4o glve sérlous consideration to any such. asslstance programs ..

.. 4hat DHEW might propose. . - 7

< That concludei my prepared remorks. | snd my collsagues stand

" resdy to snsver sny Guestions you may have. o e

" Mr. Hices. We included education records in our mandated study
- (see Appendix 3) for three reasons: the pervasiveness and growing
© importance of education records; the history of public concern over . :
- questions of privacy and fairness in school records that led to the - . -
- passage of FERPA in 1974, and the existence of FERPA, itself.
"~ Our study included four days of public hearings, at which .56 .
witnesses, representing parent groups, student groups, professional "~ = .
~educators -and administrators and government .agencies provided - ..
" both oral and written testimony. That testimony, in our judgment, -
‘confirmed the necessity and validity of most FERPA requirements.’
" Educational institutions at all levels are necessarily granted
_ substantial authority over students and substantial freedom to
. gather and use information about them without their consent or the .
* congent of their. parents. This authority has traditionally carried

“with:it' the responsibilities of stewardship. -But educational institu-
" tions have been subjected oyer the past 20 years to unprecedented
mobility, greater

®

+ stresses stemming from population growth -and
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, breedth and - epeelallzetmn of l{now‘ledge the need for
- professionalization and bureaucratization, and the expanding role
- of the Federal Government in- education, These stresses have, to
_varying degrees, caused institutional record-keeping interests to
overshadow those of the individual., FERPA was a solid step toward.
_restoring the proper balance between the interests of students and -
parents ‘and the informational needs of educational instititions.
“7-In spite. of FERPA’s ambiguous and confusing beginning and-the
: '.'t::ernendoue mlelnfermetmn, as Mr. McFee pointed out, which be-
gan to-circulate, the Commission found substantial support for the
nciples“and most of the requirements among educators in both -
Lgher and elefnentary and eeeendery education, among parents
nd ‘among. students, It also found ‘growing understanding of and:
-support for the strategy implicit in the Act and fairly explicit in the
Department of Health, Education and Welfare interpretation of the -
" "Act, which strategy we have labeled “enforced self-regulation” and
" for which.1 think HEW deserves a great deal of credit. This strategy
» egsentially . places responsibility, on  the educational institutions °
themselves for developing policies and procedures to meet minimum -
- legal requirements. Those requirements state objectives and do not -
- .prescribe detailed substantive standards or fine-grained procedures.
- The strategy relies on meklng institutions accountable to -those
" directly affected without requiring either Federal approval of:local
- 7 policies and procedures or systematic Federal rnomtormg of each
,mstxtutlon s.performance.
: - We also-concluded, however, that additional steps needed to be
. taken to improve-the Act. Our approach was not.to limit the
" authority of institutions, but rather because we realize that educa-
. tional institutions must inevitably béar a large part of the burden
-+ - of protecting the students, to strengthen their accountability to the
- gtudents and to'the society, and we rely heavily on openness to
.. dispel unfounded fears, identify and solve problems, and to make -
< educational lnetltutlone eontmually more aware of end reeponewe :
: » to their tradition of stewardship. - -
-2 7 Our 15 recommendations aim at three ob_]eetlvee—te expand and
- .strengthen FERPA’s minimum requirements; to strengthen' ac- -
- *countability by ‘increasing local remedies and local accountability,
‘and then by focusing Federal enforcement on- systematic abuse;
ﬁnelly given those stronger minimum requirements and  more-

“ tions in meeting. those requlremente and adeptmg thern te loeel
~circumstances; ¢ "
.. *If I may, I will briefly summarize whet we are eoneerned ebout in
" those recommendations. Number one is that Act placés almost its.
“entire’ burden on ‘individual students and perente ing able to
protect themselves; and record- keepmg particularly i elementary
and secondary eehcole simply isf not well enough ot :
_enable access and correction to prevent the kind. of abuses
_occur; 'so we think that educational institutions eught to be asked to
' "develop reasonable procedures.to ensure the quahty of their -

-

3 b meet 1mportant

- effective accountability,-to try to increase the flexihility of institu- . -

- -records,’ their . accuracy, tlmEIESSneSS and relevenee That - is the PHIRE
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Second, the Act, while it recognizes local accountability, doesn't -

‘strengthen it, and we think it should require participation in the
““creation and ‘monitoring of FERPA policy which the schools are

Third, that it ought to be exp

" “are not.covered by the Act. We recommend they be covered. The
-second 'area, and one which is ‘a very difficult area, is the area of

.. ensure’ that- their records are at least accurate and timely,
- Third, we are-asKing—— : '

"'~ Chairman PERKINS..You are not in any wéy insinuating that the -

ST -gi-a;:l_?es_, which are placed in the records’ are in any way tampered
setl o with? s 7 V

" V. Mr. Hidas. /No; the point is, Mr. Chairman, tliat, third-party -
information . js normally submitted in the applications process—

letters of redommendation, for example. - .
“ Chairman PERKINS. And the students all know the grades at the

: - time? . . o
vt ﬁ&h@:t}s%@h, yes. | - - . _
R “Chairman Perkins. And the Buckley amendmient would just, of

course, open the thing up wider so that students and parents have.

access to all the materials in those files. =~ I
" Mr. Hicas. The problem is that a student who applies to the
' University of Missouri Medical School, for example, under Buckley,
< has no right to see those application records, nor to correct or
"~ "amend them. And those refords would include not just his grades

- letters of recommendation, and so forth:- And so it is a ‘very
important decision for those students and an area where they
simply do not have the same access to.those filés which the Buckley
amendment provides for students to their files. ~" e
Chairman Perkins. Do you think we should broaden it?

the’ records of applicants for admission; yes.

. many instances refuse to write letters of recommendation because
. they know they are going to be read?. s

+" "= Mr.. Hi6es. This is another area we took on, and I think’the
* higher education community is going to be disturbed by the recom-

mendations, or.at least some of them will. The letters of recommen-.
.- dation is a tough issue, and right. now the Act has a waiver. We -

" have evidence in.our testimony that the waiver is, in effect, being

required to have, particularly the right to challenge those policies.:’

Third, th ! anded to include two areas that it does
currently not cover:.One such drea is testing and data assembly "
.. services, such as the Educational Testing Service and the College "
" Entrance Examination Boards which keep records on students and .

_ - admissions ‘records, where the records of ‘applicants who do not-
- matriculate, are not now covered. It is a very difficult decision

. process for the institutions of higher ‘education to choose people to -

- go into-law and medical school, but now applicants have no rights to "

1 % from college or his ETS scores, but they would include interviews
: which have been made as part of the process; they would ‘include -

. Mr. Hicas: Yes, sir. We believe that Buckley should be applied to = "

_“Mr. GoopLING. What happens in the case that now éauﬁselors in"

'used to coerce students to waive. The professionals feel they need

“confidentiality.in order to be candid.. The only studies on this show

. that whether or not ‘the letters of recommendation - were open, - o

7 didn't afféct the contents, but I wouldn’t want to press the reliabil-

H

- ity of, that study. It is just an indication. -

H



" information. They simply will tell the stu
-~ or angther.... - - o o , ,

* "+ But there.is indjication that pressure has been put on studentsto. ... "}
_ waive their rights and the Commissjon’s position is that if the price

~recommending that a student not be allowed to formally waive his -
*.right, .although-he need not exercise it and may make whatever -

- ‘educational -institution could not provide forms or provide pressure..
. The Act explicitly prohibits pressure, but the evidence is that there . - -
- 'is a lot of pressure on the students to waive their rights to see those
. . letters of recommendation. - R
.+ "Weé found very much confirming evidence of Mr. McFee's testi- -
' mony on the strategy that the DHEW approach of being a court of - -
“last resort.for complaints about systematic ‘institutional failure is =
‘important. We feel that the sanction of total withdrawal of Federal
~ funds -is  simply not credible, and we feel that that ought to be
“expanded so that HEW would be able to withhold any or all funds’
= pr%»ortiﬁnaté to the nature.of the offense. = . '
: 1n

“‘remedy of individual injustices, and we feel that a citizen should be"
“able to. seek ‘civil action for.injunctive relief. Most of the abuses
~oceur mot at the policy level, but at the operational level in given
. scnools within.large districts. : ‘

Privacy Commission proposes an amendment whereby a student or .
. ..parent or guardian could file a civil suit against the educational
" agency and someone else would pay the cost. I would hope we would . "
“ never agree to this, The 1974 law requires a plan to be adopted and

="'Gondemnatian‘cases down my way are pending by the thousands, -

- and you are not.going to do anything except clutter the courts up,
SR andthen%hey may . get relief two or three years after that.. If we .-
. -can’t do-this.j ]

place at the higher educational institutions. It is just that simple. ,

-We can write -laws without getting everybody here in court, I. .~~~
. think. .If we can’t, we are derelict, and you people certainly are
derelict if we can’t straighten out. this little problem without sug- -

" 'Coungel, Harvard University. -
" - Chairman PErkINS. Every way I see, we are wanting to go into . -

" ¢ourt any more, and you can’t get a case tried in five or six years. .-
. Go ahead. : , . v

39

Certainly the academic communitj'; is<very sensitive to it. The

- testimony on the other side says it really doesn’t make a difference.

If a man wants to write a bad letter, he puts it in good language and

“kills with kindness, not viciousness, and, in effect, that most facul- - i
ties will not write a letter if they are gaing to really send derogatory

ent, no, giving one reason. . -

of -candor- is secrecy, maybe the price is too high. So we are: -

agreement - he ‘would with- the individual faculty member but the

Hily. we think that HEW is not a very good tool for the = .

Chairman PERKINS. You know, I am a little worried when the

approved and Federal funds cut off if not implemented. = - -
1 ‘see no need to’ take it .into the courts. .1 will tell you. why.

_ is.job administratively, you people should step out or -
somebody else-take your place, or somebody else should take ‘the

gesting lawsuits, That is all I have-to say about it.
Go .ahead with the next witness. Mr. Daniel Steiner, General

' STATEMENT OF DANIEL STEINER’

Mr. SterNer. Thank you, Mr. Chairman:.

o4
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T Mr SteiNer. That is the way it is in the Federal Dlstru:t Caurt in
. Boston, Mr:: Chairman; the backlog that exists there. - *° -

> Chairman Perxins. About five or six years?

- »Mr. STEINER. That is right. I would also say we were'sued on the
: ‘.;day the Bugldey amendment becafne effective in the Federal Dis-
“trict Court in'Boston. -

- Chairman Pergins. I thmk there is some way to slmphfy thlE
-thing, I really ‘do, to give everybody their rights. I don’t want

- court.” But here there-is no Earthly excuse in the world to deprive

. . anybody of a leggl right. We can penalize through our gwn legisla-
" tive enactments, through the Office of Education, people who will

* disobey the law, and I think that is really the way to approach this

.-thing ‘instead of cluttering all the dockets up in the world. |,

- Go ahead. . - -

~.. " Mr. STEINER. Thank you, Mr. Chalrman I wauld like to hit the

. high spots, if you will, of my testimony.

" "Chairman PERKINS. Without objection, your prepared statement

.- will be inserted -in the record.

[The statement of Daniel Steiner- fallcw-:

HOUSE OF REPRESENTATIVES &,
COMMITTEE ON EDUCATION AND LABOR
SUBCOMMITTEE ON PRIMARY, SECONDMAT AND

. VOCATIONAL EDUCATION

STATEMENT OF DANIEL STEINER  ° .

' GENERAL COUNSEL, HARVARD UNIVERSITY |

August 2, 1977

’ LIEEE

[T

-anybody deprived -of a legal right. There should be a remedy in ¢
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Mr. Chairman aud Hewbsres of the Subcommittee:

Z/.!pptgl;:lnsg tha ﬁppuftuaiEy =} Euﬁify :cnigy on the Pamily N

s

!duﬁltiﬂﬁ!l i.‘lghzl -nﬂ Frivacy A:E mare Emnly mwn iu §h= Buckley

A endment - Th!li gversight hearings are plf:l:ullzly ugl:ms b&:;use

Elie? pfmr:!.dg. I b;liwg, the flrat uppa:ﬁgnity for formal Eesﬁm

B f:”: the Congrass on: the ", dment, which grigiggggd on the Eloor of

the Senats -mi s sted without the benefit of hgnrmg;. I shall use

!rlgﬂt itulf.. The n:mndneinnu aeek to build pr;m the f‘auf:da:ian laid *

iEEae:i bigh;: ;du;ﬂ;iﬁn in ggngfal gnd Eg:wnré UnLVEE!iE? 1:\

.'piftil;\illt. I will siso gment briefly on the fe;@ndaziﬁnq.ni the

Privacy Protection Study Comsission.
Any considerstion of the :e:madltinns of the E’riﬁfﬂﬁy Protection

Stﬁdy Gﬁﬁijilaﬁ lhauld hegiﬁ with an examination of the Buekley Amend-

3 =

“in Eh! grigin.il llg:lil;siaﬂ and are ‘&n =::E=ﬁ:!.m: r.if Elj; pfmins upnﬁ

idl!.&h thlE hgill!ti n vas hued.’ Only Lf those p:@i-gi fgpreugﬁ aound

publ!.; poliey and only if the Buekley Amendment on n:ln;a examination ﬁfwgn :

izu E.lva bﬂm a wue exercise of Ehe pover of the fedenl gwamm: do I:he .

ﬁgmizing of fu,r;her resrrigelons on cglleggs and ugig_euie,igg warrant

sarious ennalderaﬁlan. . ; -,

The Euﬁklé}' Amendment pgnbably would .not l-;mrs he:nmg law imnfl: as
high-f lduElEiﬂﬂ Ls enm:erned l\gd :hgfe besn uppa:l:unj.ty fn: Engfguim‘ml
hgl:ingi gﬂd fu 1 consideration by :hg Eang:“s, .The legi!lgtiaﬂ was ini-

Eiilly dsnfted :a apply to p:Lmary and Eecnmia:j educational instituticas

b:uulg there wvas some mdicgﬁiun that there vaas ;-need For the 1:51-1.1:1:&1 for

&

&
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= " guch inseitutions. Emrefiga of inseitutiens of higher education was adiéé

. &8 an -f:arihﬁugi: ui:h no wid 10}

t there was dny need for the legis-

lation. As originally enacted, the legislatien had serious defecta vhen -
o B - B

"applied to :—ﬁile?gg;, and universities, and within two months of ies affec=

&

- glve date, hg Cnﬂgfu; pingd eorractive amendments .

en wvith :hgug changea t.hg Buckley Amendment represents a

5

Eig; se of federal p;msr, snd any. effort o gggemi ies reach mhould ba sub-

,’jg;:m the most -:nf;ful ‘merutiny. - We take this position not because we do

" mot ﬂip-E: the privacy of studenta, vhich wve have dgng for many ;el.:i prior

v

. o becaume our atudent £iles :mz;in dzmgigg informs-

: to the legisla

 ¢lon that we are uiwilling to disclose to g:udgntni 1 shall state, as

brigﬂy an pf.:nibi,él ‘tii:"ge:gnang for our positien.

-

¥

Fint Eha Amendment af fect 1fi:snﬂy gnd uniformly the internal

:Iﬁif: of llﬁuat all in;Ei:uE!.anl of higher educatien lﬂ the Bnizgd SmEei,

lleges or major tglga.f:h in;EiEu;iﬁma. By defini-

tion any such interventisn faiégs very serlous poliey qi;esl:iﬁng hg;s,uu the -
_diﬁr’siﬁy and elnl:ive autonomy of uniVEEsLEies in thg United S 13 hmig
bien i@ﬂtE!'ﬂt faeEari Ln the development af Hhs: iu gengrn!.ly feea@ised

s e B thg hg;t syaten of higher education in the uaﬂd. Few areas ﬁf human

_smie:\mf are cloaked with mfe um:g:tainﬁy nnd defi:uli: gugatians than
higher education, Our institutions, with all their fsulEsi have flmfighea

‘sur :m;ig:y has slloved broad lgﬁi:udg for difiergnt upﬁfnxghgl

in part because

and 4in thg main lgft dg:iniana :a fnult‘.y and ahini;tf;m:u whose liven are

. e deyoted o tha educational prueess The Buﬁklgy Am!_gdnen: euta sharply intu

’tbﬁ dive rﬂzy .ind qunngﬁy“-leh no evidence of any need Eaf thin ﬂngEi_ﬁ

intarvention. .
Y L= .
. Gacond, the Amendment adversely affects :he eduznti.amﬂ process at

gond, &
. = L
= s’ L
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iaiuméiﬁni ;imi;ﬁhi- E,aﬁirgl. The ultimate losers are, of course, the students,

:hi V:f? gﬁmp :he Aﬁgndﬁgnﬁ vas d"igmgd to protect. Let me il ustrate this

‘.“ - pﬁinz Hlth a feﬁ mlu d:“ﬁ Efam :nngidgra;iﬁn GE the Amenmt's effect

mdergﬁdulte Eﬂuuglan at Harvard. . -

E.gnEfll. to. unﬂergfldun;i Edu;g on-is the i;hil:inml process. Each year
E!ﬂ!?d lul gburu: li: ot .seven npﬁlicaggl for each place lo the aﬁE:ﬂ class.

In fsnehmg lduj.uiﬁnn dgélgmns, the Committee on Adpfssicns has not simply

ﬂligﬂ an Eh- Eeat seores and gfaﬂe; but -has eried t aslen -:lteﬁllly ;nd im =

dgp:h ;hg ltrengr,hi md weaknesses of each :pplican Such a :ygt.m is heavily

dgpmdgﬁ: upm: fnnk lette ri of reeo ;:” rlm Erm secondary school teachers

and’ iﬁiﬁiﬂtr EoER mﬂ "from a metwork of alumal in:gfﬂe‘JEﬂ g:uuﬁ thg

~=mm§sy. L ;

I'he prgdh;:ible and ac:u;l ng t of the Bm’:k’lgy Amendment has been ::h'ni:

unln; an !ppuesn: hn wg;ued his ::lghE ta see the 1:&;;, lgi:::ts of fggams -

mendation tend to be bland and thus of liEElg utilfty, The Committes on Admis=

T li;m; ffequeﬁtly na lﬁnggf srecelves evnlua\:lans that may bs atﬁia!. in feéhiﬂg'

B de:i:iﬂﬂ to iE:ep: or raject an gppllcﬂn:.

51311:;11, ve, now kgmw lgu gbcpu: stud:n':g whor ve havg admitted =gﬁg

. under Ehg Buckley Anendment. ‘letters nE ggzmndstian when the ;r:udem: has

Hllved ‘his fight Eﬁ age them may be u;ed ealy by Ehe g@ii;lm offfee. '111;
net E:Efe;: uf ;gsller knaulgﬂge of thg admiEEed atudgﬂ:: and the :gnE:i.:Einn .

_nn Ehg u;e af 1e:tgfi is that :nllege ﬁffi:ixls resch lela informed deciaions »

iEfiE,ﬁing i,:udénﬁl. Gﬁmiégg for example, ':hé, n;xlgm&gt of :pm:n and

’ freshman ‘advisors. In beth cases the more the Freshman Dean's Offtee knows
about the srudent the wiser the dgﬁlgiéns are likely to be. Comparably, the

ld\rhﬂ: whu works vith the freshman du:ing ﬁh:aE for many s:u:!En:; fax d;ff;-;

- :ulE yeat of adjustment knoba mm:h 1édn ab\;uﬁ :hg student . 2
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I: giy Eg helpful I believe, to .the Subcomitees Ec' have an exampls

gf Ehe kind af Lnfnmtien :har. is usefnl to a Comnittee Gﬂ.ﬂdﬂlﬁlim, a

’ ?rgshﬂan Dééﬂ'l office and an gﬂvigﬁr, Agtéahgd r.;i this statement ace tva

Cd

E:gr; nf reemndp;mﬂ :ha: were submltEed &n a walved basis (faztu ‘that
. i;'én;ild idég:ify Eh!?ri';‘}ﬂ!uﬁ have been ehanged,) m:h ,Lglk fraokly ,l'bnu; the LT T

student in a vay that enables the reader to diatinguish him as an individual, .

and present his veaknesses ss vell as his strengths. According to_our Dean ‘e

. of Admisaions,

ng- léttéf Eg wvhich a ltmlgmi had iEEElI ‘would apeak as frapkly.

N Althmgh the student wu giﬁlt\:gd. because of the Buckley Amnmg: the

- 1;E:;Ei Ea\ild not be g,ivgf! te Eh: Freshmaﬂ D:sn‘s Offiee or his n&viaar. It

1is clear that the informatign in the letters would ensble 2 conscientious’

. éalleg'g offieial £o gerve the student better, gap’éeiguy if the atudent had ;

T problems during his first yeir.

Th: Euf:klgy Amgndment affects in a’ ;cvmpatablg manner the entire under-

VE?!ﬂullE giperleng, Adviﬁaﬂ and :uta:s fépﬂrts and e
. B 3
tend to ba !m_eh leas u;’efu;, 'Files are more aterile, givmg 1;EEI; sense of:

,Valuatians by fa:ulEy

+ * the student 'as a unigue individual, A reader of the file, who Bmay b; trying
gn Eﬂuﬁl;i the student on andemic ptableu of vdtg a letter of ;g;meadg=
:;L on E or admizslon te 4 graduate schosl, gaiﬁg little ggmle aE the ﬂevelﬂpmgn:
: i:f the nEudenz.anﬂ'his trials and FfILLEPI?E frm his kigh ‘m:_——hi?cls days through ;

t college. ‘The file today is nost Likely to be a collection

B b A\ . B
of A‘n""and B's and aome C's, some reports indicating that the student attended -

. his Euéni-ial agigicmg quite gegular’l; snﬂ'thai: msi: r:-f his papera Here Hell .

" flu.  In ; l;rgg inz;itu:ian gu:h as Haﬁafd where fe:atds had phyeﬂ an —

L'npaftan: :ﬂle in ﬁelping students, the Bu;klgy ,"',, t hag weakened the

gﬂugg,iangl proceas.




t The :ﬁnat; are of

_"iﬁiti :i:mi lﬂd h unlik;ly to ;:hi&vg ita gbje.:ﬂms;,

; .Aﬁaﬁﬁt,» Adﬁlnhﬁrn:ﬁr; and £-cul§y members inm nine ﬁlw:ﬁ] Eaculties ) f ‘

. ﬁ;-n upan: gﬁﬁnﬁlnn huuﬁ in ngking Ea undsrntsnd 2 q:anmlu llu .!m:l

i vtg ;pply ie Eu ‘tha \mryiﬂg :L:sunutqme; in each ﬁf Ehg faeglgisa. Uerg

Eh“a haur! Hgll IPE ‘Hﬁ!l‘l no p:nﬁlm hed been idenﬂfiea Eh:E ne;ded

earri:tf ﬂ? Vi I:hink ast. Sacond, there has been & I:uﬂ;;ﬂgrahle 1=

Eiﬂg;ble ;iﬂlE A fgﬂﬂﬁjl 1aw has :upplanﬁed sllf-gﬂ!:naﬂes lE Hlﬂ

;;nd azhsr imzimtlnm, Pglh;l.ea and prnceduﬂ; Eh;E Eél‘ﬁg‘ély “gzg :enl\ﬂd-

N ﬁnligglilly ATE ﬂau f:gquegﬂ.}' fE!ﬂlVEﬂ by fgfefancg tn ’, :afﬂ.f:u, Studam‘;l .

B im‘] flmll:f mﬂ: ds thingn :ha: geem foolish ta them (Eé! gﬂmple, when a
,lEudgn: lpﬁlyiﬂg ta & grldulze lq‘:hgul asks a fgmlty Eeﬂlhe;' to U’tltg a

) lattaf of ﬁém’ﬂdlﬂun, Ehe Sléulty ﬁﬁbaf‘m\s: than alk, Ehu atgdenE to

£
l:lgn L} fum giving hi; vﬂ,:ﬁm ﬁﬁﬂEEnE to Ehg faculey n-smhar to guE

nR l on absut hinm 1n l:hg lggtu—} The Bppgguive weight of bu . lusi‘,ley; is

k!anly falE.

His ' Ehe Bu:kley Amamﬂaeﬂt a:hieved ies ganlsT It s unlikaly_ irz njy
ﬂ.gv. Alghﬁugh HE hn :ried £ be halﬁful Ln p:‘ﬁvidiﬁg guidance ind Anawer- .
. ing iu;iﬂ@nu. the 1.“ an ita fm;—g 1is very complex,-and its ;ppiic;;igﬂ to & -

vide variety. of circurstances in diverse {nstiturions of hxgha'f— sducktdion - -

presents ;iid'il:iuﬂnl J‘prﬁblé’xﬂ. In an. sra of finanelal ;:ringgn:y, it: is

daubEful that n majority of initituﬁxana of higher gduej!:igﬂ have ﬁha ﬁmil

"fégﬁufﬂi, ami money fnf legal fees, ngeded to come ines £yll Eﬂﬁp}ianea uith :

the Bu:b;igy Aﬁe,n;hnmi: agd to moniltor complisncs En-@ on=going bagls. The -

feport of the Commisalon Indicates that compliance has been limited. Moregver, '

it i{a known that in many éi:ugtlﬁné peaple have aubgeieuteg selephone ealla

ERIC
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for the vritten somiinieation to which the atudent would Hava secess. The

E!lgﬁh@t\! uLl Hith no mm andum of. conversation for a file avolds & malor

ghruat of the Eucklgy Amendment, ami at the same time IEad; to hearzay fe-

pores of sral communications.. The student does mot bgmfiz from resort to

the- telephane.
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) Eb; atudent status CReemndatiun (4)(a)). It is predictable Ehﬁg“i’h'@h ;_
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Hary rd and wuld aceomplish very little, Iﬁ highly El‘mpétigi\ig 3dmingiuﬁs

aifuntigns, i;stpgtignzg has ghown tha: applicam:a gnd their pngﬁ:: s;_g fg;;

‘quently capeerned that the application file 1is eomplete. In practice,

" Hapvard will, notify applicants if material ls missing, but thia fact does

The proposed change vould i

rioe- prevggt a bacrage of ghﬁng ealla and letters.

 allow requgs&: f\arcnmglete copies of the admilaiﬂﬂs filg dutigg the admig-

slons prﬁ\:e;n. Similarly, fejg:tgd spplicantﬂ could reguest coples and

E;ﬁdiﬁg 6o ‘sdverse and unknown fn::s. ufmld enter Into dzbafga orally or Ln

\ .
vriting wi:h :ﬁg Edmi;!iiﬁs ataff. Such debares are likely En ba £ime con-

guaing and scerile. Almst\gll appli:aﬁﬁg are rejected not becauze of advetse .

{daceés strsﬂlggf!

%

~ facts .but because the Eamutga an Admis;ians deemed nthsf eand

Th= net EE!ulE of the ptap@ged\:hange would be little if ﬂny addiEiﬁrml pro=

tection for the. appligan: but highef application EEE! to cover the gdditianal

. i A
costs of running the admisaiﬁha gEEi\gg, -
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E!i.‘i of faemﬁdlﬁim. This reconmendation, fgrf ns stated .
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‘ ;@;5'-1&;‘“& .
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. oo . . : [y ~
.‘-affect thejob placemest zyd! f,gf students fsgéivgng their doctoral degrees.
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L 3

£ atai :mniﬂgiaﬁg would provide the buii For deu:iuiana, ’ﬂnlgll thgrg. A

" is ;mpalltng md;nc; ,Ea wuggest 'that such 3 ;h.ﬁgg 1; abnalu:ely : eng;j.
we Hwid g:g! EhlE Ehg provision- pafﬂi::ing walvers tmin, Lntmt‘ .
In :égafﬂ ta :ha other recommendatiens that iil;-mg ;ﬂdi:im:;l ﬂqllitéi

_ﬁann, EhntB il no :lm;bf: that they mld lead to im—_fgnaeﬁ bu’fglucrgey and

wuld require ghe Eipeﬁdiﬁufe of aﬂdil;!.nnnl money’ anﬂ :nngidetnble munﬁa

af tlmg af fm:ulEy and gdmimu:rsta:s money and tlme !;!m; thayld bg devoted
' tn Eha prel:ing and real, ta:har than imngined Pﬁblgm! of Enllegen ‘and tmiﬁ

‘iﬁflitiaig A: vhen the Anmendoent wvas nEigimlh gl;ll,‘z!gﬂ the l;amiui:m;

slve evidénce of ,,busgi or problema that require L AN ’

o falEﬂ.:Einun, The junEifieaEiﬁﬁa Been Ea us &0 be Lﬂe&iégiggi ard theoretizal.

Sme cithe te:mendatiam make very liEElg orf mo sena ’ﬂhﬁn ii’lplieﬁrﬁj.

an hul:itutiﬁn luéh as ngvard ® For sxample, Begamgnﬂaﬁign {2) (f) sEems tu ’

‘ny EhaE 1f the Dean E}E Harvard College .'H'ﬂﬂﬁl tn aurvey itudem‘.; on the

.= : 'gffeg!-:ivgﬂ_egs a‘f :hé :gdvigiiig syatem, he must fizst hm’r’el the auﬁey reviewed
ba'mlr gpp‘éﬁéd by thé Uﬁiv.erqj.ty and then reviewed :by" the a!;udém:» B Hha; pur=
pose 1a agned by :equiting thede® uéps for our mﬂy interml gurvegi oh 7

- educational ﬁla;:etéz A student i3 never Eequirgd ta anaver 4 aufvey :Lf he -
‘ﬂanﬁ'é vant te for gn;r reason - ~Or—cinside . mndatian (fe)(c), vhich -

- L i . : . 2
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Mr, STeINER. Any consideration, [ believe, of the recommenda-
tions of the Privacy Protection Study Commission should begin with
. an examination of the Buckley amendment, itself. The recommen-
dations seek to build upon the foundation laid in the original
legislation and are an extension of*the premises upon which that
legislation was bused. Only if the premises of the Buckley amend.
ment repregent sound public policy and only if it appears on close
exarnination that the Buckley amendment is a wise exercise of the
power of the Federal Government, do we believe that the imposition
of further restrictions on colleges and universities warrant serious
consideration and my comments will be limited to colleges and
_universities, \ ,
The Buckley amendment probably would not have become law
ingofar as higher education is concerned had there been opportunity
for congressional hearings and full consideration by the Congress.
The legislation was initially drafted to apply only to primary and
secondary educational institutions because there was some indica-
tion that there was a need for the legislation for such institutions.
Coverage of institutions of higher education was added as an
afterthought with no evidence that there was any need for fhe
legisintion, As originally enacted, the legislation had serious defects
when applied to colleges and universities, and within two months of
-, its effective date, the Congress passed corrective amendments,
. Even with these changes, the %gckley amendment, in our view,
‘represents an unwise exercise of Federal power, and any effort to
extend its reach should be subject to the most careful scrutiny. We
take this position not because we do. not respect the privacy of -
students, which we have done for many years prior to the legisla-
tion, or because our student files contain damaging information
" that we are unwilling to disclose to students, | shall state, as briefly
" a8 possible, three reasons.for our position. o ]
- First, the amendment - affects significantly and uniformly the.
~ internal affairs of almost all institutions of higher education in.the

United States, be they 2-year junior colleges or major research

institutions. By definition any such intervention raises very serious

.policy questions because the diversity and relative autonomy of

universities in the United States have been Important factors in the

development of what is generally recognized to be the best system of
higher education in the world, ' :

ew areas of human endeavor are cloaked with more uncertainty

. and difficult questions than higher education. Our institutions, with

all their. faults, have flourished in part because our society has

allowed broad latitude for different approaches and in the main left

decisions to faculty.and ‘administrators whose lives are devoted to
the educational process:The Buckley amendment cuts sharply into

this.diversity and autonomy, with no evidence of any need for this

drastic intervention. AR o o _

Second, the amendment adversely affects the educational ‘process
_-at institutions such as Harvard. The ultimate losers are, of course,

the students, the very group the amendment was designed to
, protect. Let me illustrate*this point with a -few examples drawn

- from consideration of the amendment's effect on undergraduate.

~.education_at Harvard.

-

aF
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. Central to underg aduate education is the admissions process.
‘Each year Harvard has about six ov seven applicants for each place
in the-entering class. In reaching admissions decisions, the Commit-
tee on Admissions has not simply relied on the test scores and
grades but hus tried to assess carefully and in depth the strengths
and weaknesses of each applicant. Such n system is heavily depen-
dent upon frank letters of recommendation from secondary sc 00l
tenchers and administrators and from a network of alumni inter-
viewers around the country, ,

The predictable and actual effect of the Buckley amendment has
‘been that unless an applicant has waived his right to see the letter,
letters of recommendation tend to be bland and thus of little utility.
The Committee on Admissions fequently no longer receives
-evaulations that may be critical in reaching a decision to accept or
reject an applicant. - o

Similarly, we know less about students whom we have admitted,
and, under the Buckley amendment, letters of recommendation
when the student has waived his right to see them may be used
only by the admissions office, The net effect of smaller knowledge of

the' admitted students and the restriction on the use of letters is
that college officials reach less informed decisions affecting
students, C , o
.Consider, for example, the assignment of roommates and fresh-
man advisers, an important process for the incoming freshmen at
Harvard. In both cases the more the Freshman Dean’s Office knows
about the student, the wiser the decisions are likely to be. Compara-
bly, the adviser who ‘works with the freshman during what for
many students is a difficult year of adjustment knows much less
. about the student. : : . : -
I have attached to my statement two examples of letters of
recommendation where tﬁe student waived his rights, to give you
some idea as to the kind of information that we find we are not
getting without waivers, I would emphasize that it is not a question .~
of getting adverse information, of getting hard facts that are nega-
‘tive. We are really not concerned about that. Very few admission

‘decisions are affected by that kind of information. It 'really is a
question of getting a frank evaluation of strengths and weaknesses.
No individual is perfect who is likely to apply, and people are
much less likely to be frank in enabling us to distinguish people as
unique individuals without waivers of the right to see the letters.
Chairman PERKINS. Is your institution reluctant for the students

to see the letters, and do you more or less insist that they waive

that right to see the complete records? Has your institution, since
we adopted this amendment, ever led the student to believe that he
should waive his rights to see the records? - ' L
"Mr. StEiNER: We have, as an institution, put it as a neutral choice
that is available to the student. Pragmatically, many students
“believe that a confidential letter of recommendation is likely to
receive more weight. If they are applying to medical school, w ich
_is a highly competitive situation, as you know, without any form of
coercion, a student is likely to reach the individual judgment,’and 1
think correctly so, that a letter of recommendation, when.the right
to see it is.waived, is likely to be franker and of more use to an
admissions committee. . ' v ‘
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So I don't think it is a question of coercion, but of students

prn&}erly evaluating what the weight Is thut will be given,
Chairman Prrxins. When the student properly ovaluates the

gituation and elec¢ts not to walve his right and reads the confiden-

tial information, will the admission board—say that student applied

for medical school—-know that the student has read the confidential

lnf‘armntiﬂn in the letter? Why should the admission board know

nything about that?

r. STeINER. Well, one reason they are likely to know, sir, would
have to know, is if the student s admitted, then if the right Lo sec it
has not been waived, the student would have access to it. 1f' the
right to seq it has been waived, the student would not have access to
* it, and this is one of the series of administrative steps in the form
that are required under the Buckley amendment because of that
particular point. So that is why the letter of recommendation itself,
the formis that we use, indicate clearly on their face whether or not
the student has waived the right to see it

My final point on the support of our basic position is that the
Buckley amendment has imposed significant costs on institutions,

and I think is unlikely to achieve its major objective. The costs are -

of two kinds. First is the considerable time and money that is spent
and continues to be spent in 1mplementmg and administering the
amendment.

Administrators and faculty members in nine Harvard facultxes '
have spent countless hours in seeking to understand a complex.law
and to apply it to the varying circumstances in each of the faculties,
‘Were these-hours well spent when no problem had been identified.
that needed correction? We think not.

Second, there has been’ a.considerable mtanglble cost. A Federal

law has Eupplanted self-governance at Harvard -and other institu-

tions. Policies and- procedures that formerly were resolved colle- -
gially are now frequently resolved by reference to’ my office. Stu- -
dents and faculty must do things that seem foolish to them. For .
- example, when a student applying to a graduate school asks a’-
faculty member to write a letter of recommendation; the faculty
“ member must then ask the student to sign a form giving his written-
congent to the faculty'member to put information about him in the
letter. The Qppresswe weight of bureaucracy is keenly felt. '
-In my experience. from what 1 have seen at ‘other institutions, I
believe, because of the complexity of the law and other prcblems '
institutions of higher education have, there has been a fair amount .
. of difficulty in understandmg\the law, and my sense is that compli-
“ance is not that high“in the country. We, institutionally, therefore, -
- oppose the legislative enactment of those recommendations of the
. Privacy Protection Study Commission that invdlve an extension Df ;
_the reach of the Buckley :amendment.
" In my prepared statement I-have listed ones that are of partxcus
lar coricern and I won't repeat them. '
I would like to mention one that is not in my statement which I
think is a graphu: example of trying to apply a national rule and it
just doesn’t work, and of the kinds of time and effort that are
required to comply with this law , :

e

o -,
e ]
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Recommendation 8 of the Cormission states that,

The Act should be nmended to require that un nstitution establish, promulygute
and enforce ndministrative sanctions for violition of its poliey in implemoenting this
Act. Such sanction should be lovied on chief executive officers of educational
ngencies and  components thereot who fre negligent {n pursuit of inatitutional
complinnce an well ny upon emiployees who viplate the provisons of the pulicy.

If you try to apply this to a major rescarch institution, you ure
talking about promulgating sunctions for the President of the Uni- -
versity of Kentucky, Universily of Alabama, promulgating sanc-
tions for the Deans of Law Schools and Medical Schools, Major
research institutions don’t operate that wuy, with lists of sunctions
for their officers, if they have violated some policy or not.

The question of what is an apprc:pfiutu sanction for the President
of Harvard, if he is “negligent,” in pursuing our policies under this
Act, I think, is basically a silly question. The President of Harvard
stays or doesn’t stuy in office according to the views of the govern-
ing board as to whether he is doing an adequate job.,

This position would apply to faculty. We are suppasgd to promul-
rate sanctions for employecs, I guess, “faculty,” who violate the .
policy. I know you are familiar, Mr. Chairman, with how universi- -
ties operate. f[l‘he, admiinistration can't promulgate sanctions for the
faculty. Theuniversities operate in a collegial fashion. It would

require at Harvard, say, extensive discussions with nine different

faculties to try to develop sanctions that are to apply to faculty.
And you cgn imagihe a- discussion among 65 members of a law
school fac ,.fty trying to determine what appropriate sanctions are
for different violations of this Act. ' o o

[ am not sdying.that such a provision as this recommendation
indicates may not be needed in sorme parts of our education system,

but I do believe it is a very good example of the difficulty, I think

the impossibility, of legislating nationally for all kinds of institu-
tions from kindergarten to major research institutions and the kind
of time that is needlessly spent Wwith complying with this Act when

there has been no indication of a national problem in institutions of

_ higher education.

Thank you, sir. = ; : 7 B
- Chairman Perkins. The next witness is Mr. Salett.
Go ahead, Mr. Salett. :
S’I‘ATEMENT})F STANLEY . S;\,'LEflfl‘

Mr. SALert. My name is Stan Sulett. | would like to submit my
written statement and try to summarize some of .our major points.
[The prepared statement of Mr. Salett follows:] ST

i
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HTATEMANT OF BTANLEY J, BALETT, BENIOR ASSOCIATE,
THE NATIONAL COMMUTTEER Yol CIT ZENS IN EDUCATION,
BEFORE THE HOUSE COMMITTER ON BEDUCATION AND lAHDH
SUBCOMMITTEE ON ELEMENTARY, SECONDAILY AND
VOCATIONAL EDUEATIQH

TUBSDAY, AUGUAT 3, 1977, IN WASHINOTON, D.C,

Good morning, Mr, Chailrman and hudorable membovs of thie Cope

mittoo. I am Btunley Balelt, Senlor Assoaiuto of the Nubionsl

Comuitteo for Citizens in Eduent ten, '
I am very pleaswd to have Lhe opportunity Lo testiry on nﬁ

issue of ‘continuing concern in wur organlzntion and the p@runts

of publie school ehildren, ‘A substantial portivn of my teatimony

" will roport on our grasdroots eftort Lo monitor complinnce with

the Family Educational Rights and vrivaey Act of 1974 during the
lamt. year. » ) ,
,Invited to partleipate in the study wero the nénrly 300

Pargnta' Network groups currently affilinting with NCCE and rap=

resenting a combined membership of 150,060 parenta in 40 states,

Included in. thﬂ Parents® Notwork are lecal thptﬂfﬁ ufJFTA the

(Assacintiaﬂ far Children with Lenrning nlsnhllitiéa, Title I Pnrant

vAdvisary Eaunclls and many 1nuapendent parent Drgnniantinng Eraups

Joln the Retwork to receive tuchnlenl aysliastanee and 1nrarmntinn-
ffam NCEE In turn ‘they pravidu a sounding bagrd for publie
opinien on Bchﬂﬂl related 1psues, j

As mome of the members of this Cnmmittee are nwnrg. the uanfi-_
dentiality of achagl records is mors than a pﬁssing interest to
NCCE. In 1973, when the National Committee for the Support of

the Public Sghnals wag reorganized inte the present Natilonal Eam=:

“mittéa far Citlsens in Edu;ntian we gave zchool records a high

6z
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prlority.. In Ootobor of that your, we Logni b stato-by-utito

.atudy of record keeplng prasticos and ultimitaly publinhed n yol-

uno entitled Childron, Parents nnd Behool Neeords in which wo

roportod one findlngs. At that time, only 12 ntaton had atntuten
allowing piirentn any wéeosd to tholr childron'n f1lea,  What

win oven moro nlarming was the ugrtg_plnnnhﬂ many schouls gnve
outalds wourcus for the use nyfﬁhtldrun'ﬂ roaordy . Withoul uny
dnsfﬂabat tamily control ovor what went lnto and ntanyed Lo achool
records, many children's files had bedome dosnlors of misinfor=
mation that followed them through gehool and into adult life,

The offlece of former Senator Jumos L. Buckloy bocmme AWAER
of the state of school rocords through a fomture in Tarade mign-
zine, "How Secret Bchool Records énn Hlurt Your Child" (Nnreh 31,

'1§74)‘ .fha article documentod our intercal and the gonator pallaed
our ataff {rmedintoly.

From thias point on, tﬁa history of thoe ﬂugklpy Amendment
is well known to you.: But the pRABRED of FERPA bofore ihe yenr
was out did not ond NUCE's congern nbout the protecilan of scheol
recorda. An A eitisgna' advocacy grnup, wa felt @ continmilag
reasponsibllity to monltor the law, its promised rasulaﬁlgns and
its administration within DﬁEw on behnlf of pmruhta, A

As 1 am aurﬂ you are’ nWarai wa hnve been vanullln éur,prniﬂé
nnd griticiam of the unaven pragraﬂs of the 1mplumantatian‘uf
this law, We have had many uhcnsions to refar parenta to the

ntfi;e of Thomas B, MEFEE, Ngputy AEBistunt SEEFEE&TY for Mnnnga-
maﬂt Planning and Teahnalagy of DHEW {under whoge re&pnuglbility
the Falr Iﬂfﬂrmatiﬂn:pnd Practices Diviglﬂn falls), to repart

nofcompliance.  In every case we have been impressed with the
s
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prompt and profosslonal respondo of his staff, It 1l groatly
to thoir oredit that more than half of the complalnts reglutered
have beon reselved without romorting to the threat of cutting
of! funda, '

¥hile wo have hoen pleased with the spoedy pruange of the
law and the competende of Lts adminiptration, we dlso huve 0x-
prans@dmhisplenaurg over the unﬁanuﬂiannbla deluy in issuing pro=
taduril guldelines for FERPA, In qhu 1% yonra 1t took to deliver
the first ragufntlﬂng. aur notwork of pnrénﬁﬂ' groups and an in-
formal survey of publie achool systema told ug that many diatricts
were dslaying 1mplema£tntlan of the law on the grounds that no
regulations existed, When those regulations fionlly wgra,lssuéd.v
Vo fgun& them mound and used every rosourso available to us na
& nonprofit arépnlsntlsn to inform parents of thefr rights under
thuvliw. : R ' '

¥o nov havo had ﬂnﬂ:yanr'g oxperlonce with the full foree
of tho Buckley Amendment mnd ita régulntiung. I am hare today
to tell you gﬁéut tha'@nrly rosults of our offorts to flnd out

how well the law is working at the local level. It is our hope

' that the data will guide you to mreas where the law can be improved

and elarified. Our early reading of the recommendntions of the

' Privacy Protection 8tudy Commission répart tells ua that you have

in'it a sacond valunble fﬂéaﬂfgé_EQt.GﬂnsidErnéiﬂﬂ‘ 1 would just

like to say that whereln these recommendations atrongthen the ‘gi

" rights of parents and school children in protecting school records

we applaud them. Specifically, injunctive relief for citizens in

school records cases atrikes us aa & sultable remedy for parents

o
-
.h.“
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and & doterrent to abuses by school systoms, Wo agres gdugnélﬂnul
ngencien should establish affirmative atandards for ontrles in
achool rocords and extond rlghts of challongy by parents to prlor
docinlonhs based on faulty rocords. Buch provinfons would rench
nchr sourcon of harm thot ean o dono te childron by thelr recorda,

W& urgoe your norlous conaidoration of these redumnendations.

Dut ws rospectfully dismgroe with thonoe of the Commiuplon's
rocommondit lona which would incronse nocosa to rocords by third
pnrtiéé without parontal cén'ﬁgt. Te nllow rolonse to reaenrchers
and soclal ﬁervina mgenniﬂgfgr a roveranl of parents’ new-won
righty and not one they will (or should) glve up gracefully,

1 now come, to the primnry rengon for testifyilng hero tnﬂny.

1 want to shars with membera of thias Committee wome of the data »
now Egins gathersd by parents 1n leeal public school districta

around £he Country. NCCE initiated this citizen oversight of

" the law during the spring of this yoar in cooperation with the

National Urban League and the National Council of Jewish Women.

- This monitoring offort has employed parent interviewera in an

attﬁmpt to guuge school administrators' awarsgness of the law and

their wil;ingness tn comply with 1ts provisions, To date, we

have tabulnsed infurmnticn from 170 Eaurnes, rgprgsentjng 124

‘EEhnﬂl districta nlus dE EEpnf&tE gchaal bulldings in 25 atates,

_Before characterizing fnspansas to our 20 point quéstiannnife.

1 wculﬂ caution Members thft ﬂur tasgk is nat yet complete, We

expect at least 50 - 75 more replies f:am lﬁ:nl ghnptars of the
National Urban League as well as a few surveys outatanding fram

members of NCCE's Parenta' Network. Uitii we have complated our

A . sl R - . . -
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poll and dimcumsed tho ‘figures with our collaborntors, we will <R

not be ready to draw n fiml set of conelusions; however, wa at

‘ NCCE felt the relense of dita at thls time to Lp of groatost usv-
‘fulnunn to thim Gammlttué} thofefore, we have mndo special nrrange-
ments to present mome oarly findings to you today.

\ Foromoat in our minde B/ we undortook thin study wos the
quostion, "How well ia the law wvorking nt the locsl level?" "Ia
tﬁﬂfa renl and ready segess to personnl achool rucorvds by pnrants"
and eliglble studentn and (a thore subatantinl proteoction of those
records from thisd parey dlsclosure? It 1. .11 very well to
presér.ue 1 . of federnl remedies for malntnining confidentiality
of Bthool reowrds, but If achool officials and parents are not
aware of Yhe iaw ‘s net understand ita pruvlsiansi it is futlla
to expect complis,,

¥e wera ;uger to know Lf all appropriat. Jchool personnel
now undafg;&nd the 1sw and if they ore advising parents of their
rights; Cartalnly we wore interosted in tue level a:\sgmplinﬁgé!
(Eorly returns show that compliance ia not uniform within a dig-

trié;z IAé ane;ﬁaﬁld expect with so new a law, some provisions
aTe better understdgd and easier to implement than others, ) But
we were also curious Ebéut.tha'mgchﬁé of compliance. The Buckley
Amendment 1s a 1aw which nllows for a degres of local disersetion
in such matters as formulating policy and disseminating infor-
mation. We wanted to gather examples to show ;usi‘ggg school
distri;ta are iulfilling théir responsibilities. '

Meny of our questions teated ndherence -to the letter of the

law but some Eo bayond that. We were searching for exemplary

95-320-71-5 - '

v . H -



; ' quirementa. Wo did find some. qshnalu which provide parents
with n pernﬁnnl copy of tholr palluy rogarding Eahaul rocords
or wnivn n wilting purlnd for pavonts to roview recorda are acting
, in the real spirit of the law's Intont: In nddition to hard data,
wo were intorestod in anocdotal comments trom Behool pﬂraaﬁnal
on thoir perceptions ﬂf'hEQ woll Lthe law works whers they live.

As iﬁhnva suld, our primary misslon wos to monitor a widely
publicized law. Ve have uged other maans, bfinc!pnlly teaining .
sesslons and our menthly publication NETHORK for prrunts, to in-
form pargnts about the lnwgl We are finding, however, that for
the nearly 200 parents partieipating in the aurizy. thelr lovel
of awArupess of the law has been greatly gﬂightaned; A further
benefit to paraﬁtﬁ in districts survoysd has hoen Llhu personal
dislogue batwéan citigon and schpol ndminiatrator centoring around
sarafully structured questions apGut ‘the law and not on the §Eﬂnai§n
of & péraénnlifaquaa: to reviow or amend n child's :eéard. Ve
draw this prelimlnary conclision on the basls a} the interviewersa'
success raté in socelng key school ﬁaraannelxnnd the remarkably
low level of reamistince Trom perdonngl encountered by parents.
1n s s number of ipstances, an ndminiatr4tnr asked for coplos of
thi aulltiannliri for district-wide uEE

. Here i¢ how the purvey was conducted: participating parent
ﬂ?:ini!étlan: smked iér_mamber volunteers to interview school
‘-pirléﬂnii about ths éiitflﬁt'ébexpefiéﬂge with FERPA. 1f=;hayl
could net got. sn'agpointment to interview district level personnel,.
..thiy wnrn told to fo- avér the quastianﬂaira with a loeal school

.F?Lnn1p11 arking about ;Baut bullding 1avel practices.
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: I
Intorviewerd caprlod fdontleil questlonniiiros (Aooe Attuch=

mant I). Listed woro 20 questlons sbout tho law which could

‘bo anawared by "You" or “No." Heveral nlso nsked for additionnl
é

comment, Quentlons nddrossed these spocifie provisions of the
1nw: Ipatitutional Polley nnd Procedures; the Right to Intpuct
and Reviow Educatlon Records; Prior Conment fur Disclosure; Record

ot Digolnsuras; Annual Notltieation of Righia; Amendment of Bduca-

tion Resords: Right to and Condust of Hearing; Dafinitlons:
"aducstion records" and “oligible studeént"; and Complaint Proceduros,
In additlon soveral Judgmentual quesitions wero lnaluded asklng
how well paronts Jfé informed and whether the law ls a good une.

In no instance wns compliance or knowlodge of the law 100%
but on moat provisions, 90% DF‘bétﬁﬂf ngﬁlinncﬂ wis %ndisn;ﬁd.
Thore aro still o fow administrators who after 2% years clalm
they do not know of the law's nxiﬁéuﬁcag In spite of the fact
that HEW has consclentiously distributed literally thousands of
coples of the law and ifas regulatlons to aschool districts, there
is rot yet a federal law requiring school administrators to open
and read their mail. Again, with the caveat that the data is
inéémpletétanﬂ has not yet been fully inta?pr@taﬂ,.chis is what
parents fﬁund.@ut,nbnut the law in prastice: About 10% of scheols

and school systems polled admit;éd they have not yet advised
! = ‘ B

. parents of their rights as required. Over 98% said that they
fara'ﬁbtniﬂiﬁg parental consent prior to the relenge of material

" to third parties and over 70% said they are preparcd to providse

ecoples of material in school redords upon pafeﬁcal request, The

provision found to be the most neglscted by local school district:,

et

L



nét;:’ rding tu the gurvey, 48 in idvising parents of their Tight

" to fi;le 8 :nmplai.gt withg;!ﬁ?l ii thew feel their rights under the - -

=

”law bgvg béeg \ri ited. Qver 50% of schools and districts snid

T.h-ey hgve mt dﬂné =0, - (ﬂné_e c:angnt heip but wonder -how this
" affects tlm number of gamplamts reaching HEW.) Contratry to *:

. s ,
,ez,:_ﬂg conplaints and dire’ pfeiictiana of the impa\:t of the law, -’

over géo%in:ligatéﬂ tﬁeyi)l;-ave.' enough personnel’ to deal with re=

quests from parents to .see Tecords, ' EE

_Other Kig}:ﬂights of the syrvey ire summarized as foll
- 5

.’Institutianml Policy and - ProgeduTes :

G © ot 80% bave aﬂvised pﬁf‘énts of thelr rights in aceord=’
N , Jance with the law., Half of the=se hwve sen individual
o ) notiges, 1/3 have uzed neyspaper j:.n:lir:ity anather

% .. /3 bandbooks, newsletters and parent -erganizations,

. i : © §5% bave dwelaped & ney written poliey on school records
e since 1974, however, o mxch smaller sumber actually have

’ ‘gsent 3 copy. of that- polley Lo parents. One half of

»  those remsining zaid the pollcy was avallable to parents . .
- upon requgst Some administrators cited:the sast of . =

LR . gsending out copies to individuals a= a reason for pro- .

’ vidi:lg them on a request bmsia. . L

ST Right, to Inspest and Review Educati,en Records

Roughly 2/3 of districts have dﬂ\falaped a form for par- *
-gntg to request tHeir shild ‘s record. While few offieially

have shortenmed the maxdimanm wn_ting period allowed by .

law €45 days), the sverifge Actunl wglting periad wis

found to be no more than I days.

pisclosure of Persnmlly ldentif iaple information from Education "y
Records: T t ' : - LN ‘ b

Prmr Etmsmt iur D;sclasurﬁe

F X 13 N ) s .
o Q Qver 98% indicated they are gbtuining DM‘EFESI Gm’!‘ﬁgﬂt . e
A few'=till release records without consent tQﬁ employers :
and athletic scuuta .
92% are notifying parentea ot the release ofinformation . )
required by subpoena. ) . ) : a -

e
I
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»He;ard\af Disglasurés
“EZ% are kEeping a 1og of persons requesting a recnrd or

At least a record of the transastign on the student's
fila- . ¥

‘Anﬁual Nntificgtinn of Rightg

Hesrly h&it the ‘district sre choosing to notify parents

_of their rights at the beginning of the school year. L
“Individual notices are-the most frequently used mathed,
Handbooksz are second in pﬁpulurity, altﬁuugh 1neﬁ1
newspaperﬁ are alfo Used.

H

Right “to Inﬁpe;t nnd Eeview o P : S

Eetter than 97% of school Eystems nsgign someone to
o : stay with pstents while they are examining records.. . | .
Comments made it c¢lear that this is sometimes a
watchdog” function and sometimes to offer 1ntér—
pretstiuﬂ and guidange Many commented that chan
remnvﬂls are madg at thisz time at the pa

971% hodor pareﬁtz ‘requests for copiea, Gometimes |
they are free, but chirges run as high as 51 per page / —
£ ,
Amendment Eﬂus&tiaﬂ Eezards; Right ﬁﬂ "and. cgnduat nf,,hearings

L N i
Nearly 91% sny-th:y spell out af appeal and ‘hearing |
nfa:sdure inr pgrents, . . i

. , : .

BEfinitiﬂﬂE': Educatian records h - T

if3 nf uﬁmiﬂistraEQEE knew Ehit records gan inelude-

: more than -written material; 1 di ot know this
;; and 1/3 =aid it makes no difference in their dis-
. tfict sinte all recordz there are in written form, C e

.
There were almost no uﬁmisslnng af having dEﬂlEd

- ' parents student records, although. m&ny .commented

" that. pzyechologlesl rEpQItS teachers' and guidance

- counselors’ personal. notes other "confidentiafl"

; materials are usually naot part of the student regords.

and therefore not available to parents. A few siated

* that personal. informstion of a detrimental nature (i.g. -
ehild abuse, drug use or ather ﬁﬂﬂ;ﬂtially damaging
material) cguld nat be ineluded .n the records st own

-.to parents. One remarked that a-child's 1Q is ndver:
given. tgo a parent, and in spite of clarifying regu-
lations, there stiil remaiins a great deal of EDH{EEIEE

over the rights of nancustudi41 pqrent% to see regords

S

1

A
.

1
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Definitions: "eligible_s udent"

3 Mast ﬁublia sunaals feel their 18 year oldz ugderstnﬂd
that they have-access to their own records. About
- half understand .that parents no lonmger have access
. vwhen s student reaches majority, but several cited
il ‘lpeal rulings which give parents rights as long 2s &
: : ehild remainz & dapéndent. : .

=

Cn@plnint praﬂéduré‘:

FéWer than half the districta palled potify parents
that they. have the right to file o cal‘nplgint with a

. review. boatd within HEW. One frustrated comment: "What
ganﬂ daes that do¥f The school will only’ ﬂeﬂy Lverything

Jgdgmegtgl ques tions

Are p;rgﬂts wall infoméd of thgiz rights under the 1nw?

LE Dpini was evenly divided. Some commented that even
extraordinary outresch to parents could not reach
the ;% wha mﬂst nned t@ koow and apply the law.

Intarvinwers' ggmmentﬁ on how: }ERPA is working lnﬁully

(%eg Etﬁnahmént II)

_parent \and scbnal persannel involved - It certainly has prnvgﬂ

m: i’m& us. C)vsr dnd abavs the data g.n:hugfed it has prgviqed in

Dppurtunity fnr citigens ‘to chack geﬁvﬁl prgcticEs in a non-
. thfgﬂtening way for gfricials. Eertsin1y there iare tthgS tha

e might do differently if and when we undertakg anather auch

itigén maﬁitﬂring ef fort. But even wzth thg rE zultz still coming

in, 1 think thé exgrcisg nas ShaWﬁqtﬁiﬁ citizens, once organized

& _ 4

nnd given guidsl;nes prgva cfEditahle wvatchdogs f" existing

1§gialat;gﬂ., Lay eltizens can. condugt their business in the publ;c

pf@;ess, both parties gain in uﬁdarst&ﬂding} ]
Mr. Chairman, 1 hope that this material has been helpful

to you. 1 will be happy to answer any questions.you of other

memnbers may have.

Duﬁfill we feel the experience was an eﬂiyin aﬂe'fnr bath”

t

interest withnut arrousing the ire of publie officials. In the

g
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2 The Local Sehool systen Lgvez
‘Sezondary Schools -

Eléménts:g a

=1N1"§anacr1w ) A .- . o7

The Famlly sﬁucarsumal R;ghE,, and Privacy »\::E Becane a’ n.iEii:inal law
In Novenksr, 1974. The 1 among other things, gave Eﬂfeﬂﬁs the righ
' erxamine ghe. Tecords of their ehildren-and- some contpdl over third parties
(people bésides school personnel) who wanted to have information frem
. School recopds. : In June, 1976 the federal government published "regulal:ifm;"
to be used In inplementing the law — definitions and procedurés which help
. people’ im s=hools implemsnt the law in the most complete way. - Some school ,
. efficials noved ahead-to Put the law inte effect zoon atter the law passed t
., dn late 3 91&. Other zchool officials zaid they could riok do a.good job . |
- of puttlmy the law into full effect until they had the help which the regu- :
lations would glve. But local school systems have Tioiy had the regulations ’ |
avag.lgms ifnce September 1976 .
. It i3 one thing to recegnize a gf:nhlgu and another to bmra lav ta i
to deal witts the problem, but nothing matters iF changes are not taking plice c
as a rosclt of the law.  That iz why we are ag sking you to take time te find out o
Iz:hr the Tav 1z working in your school system. If you get answers to thess - L
= :Eﬂ gu&gt;ﬁns you HLL! have a first hand uﬁésfscami;ng- &of how your “::Pk.‘pﬂl systéem - .
"\ haz acted tor impreve the way it kesps your child’s records. In ha:ing the | .
reosults withr us you will be helping to find out how the Taw 1z being honored -
natiﬂrzﬂlly. rha: i= im;ﬂr:snﬁ becauze it gives us {and you) & way to lat -the
: gongress know Af its purposes and intentions in pa ing the law are varking out. .
It's one Wy of letting the Congress know that it did something that helped :
you, or ehe’ maybe that the law needs to be ;mpsavgv:i, or violations p:ase:ugeﬂ
mors Forcefully. - =
We ehepk vou for what yﬂu are about Ea de far yourself = and for h&lping
ko do A pational survey ab:mt an imp@:tgﬂt effore to improve the quality :nf
’ publir: education. .

’ yame of ‘seheol pistrict Tovm . state __

If thi,s is =thaol building :acmu- ‘than ’Ehaﬂl ‘systent ;ﬂfﬂfmét;ﬁn
chesk here .

Yes ) No =
; 1. laz Eha a:}m;il ”JSEEIH advised p,sfents of Ehe;r rights = S
) uridor the Family Educatlonal Rightz and Privaey Act? o :
‘lowr  Newspaper , Individual potiee ___ . ? LT b
other; I Lo oo

. schoal system agmlaped a e wri::én palicy
'{siﬁ; Movenber, 19?»1) for keeping school recordsz

3. boes the sehool "J:-tf—‘ﬂ'l plan to provide parents vich a .
: EE_PJ 13 these new ‘.r:)ml :éci:u‘ﬂ*—kgﬁglhg policies? s

" Td. has the school system developed forms on which a parent
-may reguest te zes hiz/her child's recards

ST R * : R - . \‘?9, 25 sl
T o . - 7 e

- . : - . iy




R : _ S S 7 ves o
1 Has the .school system established a waiting pericd . .

| different from ‘the Federal legislation (maximum 45

.- days) between the time of parents’ request to.zee

- his/her child's record anr:? the -hoporing of that
;-egmest? -

" §. 5 the sz h@sf. sysEem i?btaining dazed, written conzenk . ;
) jq:iE Fé:enﬁg before’ :e,laggiﬂg maker. from a record ) : ’ ) .
- ta Eﬂplayé:s; juvgnile courks,, social agencies? : .

7- s a log or 1listing kept of persons outside the school
K systﬁn wh;i have beén provided information from a ;éﬁ:ﬂrﬁ? .

B. :rh& .!air :eguires :haf: pargm:s be gdv;ued at Jessc once
-] yeat‘ of the tipes of records maintained by the scheal’
sgstm ami ‘the lasatiaﬂ, and Ehe jab E;tles ﬁf -

. AE ‘what gpin: in the ssbml yaar have :hgy dee.
+ da that? Peglinning of the year ___. 7 Sometime

durdng first semester ? .Sometime during the L o L.

9. poes the school systen assign some school emplojee to . -
’ ,stag with Ea,g‘anta H};gﬁ the record iz turned over te :

“l0. -Hﬂ.l Eh& sa;‘haal systen lonor pa;eﬂﬁ :equssts te have
:;ap,iéd From -his/her child's record?

b3 . zehool offigials feel they have encugh péﬁplg to *
nd tea th' fiéuérsl requirements of FERPA and to

ental requgaf:g for interpretation of material in -
student records?

- 12, Do s&baa.: record-keeping policies spell out a hearing
Ty procedurs if parentz decids there iz ipaccurate er mis- .
leading information in the record? o e

" 13. Do school recerd-keeping poldicies spell cut an appeal -
- &nd hearing gfati'edur§ For parernts who feoel their rights ;
- under :hg 1aw have not been Jonored? - . . _ _

14. Cﬂﬂ you maks a judgmenk ‘about how well informed the
parents in your schogl diskteder appeg: te be akout their

new rights under this Law? - —_— ! —
If yez, most appsar to be informed 7  Gome 7

Host arc not avare of their ngh:s um?é‘r thiz legisla

Eian 2=

15. Are any student records denied h:- parents L L &,
"XF yes, which enes? . . i

ERIC

Aruitoxt provided by Eic:
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Aruitoxt provided by Eic:

. 1?7, p2 pul;r;‘nse R
o Ehedir: awn séhaal refarr’s for-the périﬂ%g t?:"gg

& ar a

'FEEFA in:l,

one?

PLEASE SEHD Us A COPY OF THE PE[IE‘IFS ilH’IfH yous SEHEE’JL SYSTEM

1 - gyatém hazs =

H;tb a :eu.ﬂw .br:ia;d ;n ths nsp.-:r' = .
hlngton, p.C. if they feel thé;r rights under thiz
ha e ,hsén violated?

HAS DEVELOPED FOR SEHQ@L RECORDS -

send completed form toe:

L

raterviewer "s Name

2

.

tents wip are 18 ysars af
oo those students understand that ehis
law ﬂllaws them to reguest access to their own recordsF

m school ;;e.:’sr:rﬁngl seem to feel the law is a good

Yes

- Ko
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Aruitoxt provided by Eic:

. Atkachment 1T o

o rmtr\:ma' the:y tell e thgy have alﬂmys hﬂl a, striet. 1:;::11:;.7 ggamst mtaiﬂers

*There has been a tf@éndms imprevenent in tbe law's administration smﬁé the

07

In:ervim-g Comments *

ey hng m.d fow faquests for fea:ﬁﬁ ever though they. sent out a 'moticd .

ﬂsit by a mr ol the Natimal Chm:;l of je.viab ¥amen about one year agﬂ

'tu::ha;l;mthismmj&t. o - s .
“If there is a problem, it is that parents do not regularly, say once m year, :
inspect their child's cumlative file." _ - - .

”IE ﬁts a g‘fegt deal of m:méy ta haitislly ﬂlgsn-up the ﬂles and establish
a mot of regulations. In the loig ﬁ_zﬂ it is worth it." o T
=1 " I;:nmil thg mi rmation resd.ily gvailahle upon request."”

© "The prim:iﬂgl would riot ﬂlm the teﬂc}:\érﬁ to show tbe I'Et:x:‘lrds and if gn}'
of the IEi:ﬂl‘dS m refemls to tha Emug Dizmbilities Clinician or
tha Ei‘.‘hr:ﬂl pa@glcgists the principal 1n51§ted they be present tm, whir;h
nesnt a wait of Eeveral daya." ’
"geveral mistakes in the Fecords were found but they were immediately rectified."

86 far, "I've heard of no challenges," sad the ne_a:m offics: ms said there

have been nore.
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Aruitoxt provided by Eic:

s mueatigatmg “how their chnm-en are uatelleﬂ " In sone cases tx;e label

< f"Pargtnl nm E'Em;l@t fléita um!ar the law m :mt wll guhli;izaﬂ. nor -

7

i

f.Haﬂdmnt;mmamameﬁthamsemtatémrﬂngmn Tﬂsis -

j,ueidentnl ta its :mtg;tim -In geveral cages handled by his depmt

i

'panaﬁts bm@t E!it ﬁgﬂnst ln&al djstricts, ssk;u:lg thgt thg dktric:ts

i ;:E.y far Eﬁe:ia.l Eﬂu@timﬂ. needs 55 g;pp-:irl:edby the- rea:rrd.s and the
‘,‘» @esi&l évﬂus.tim.s mﬂtaiged therein," This indieates that p&rents are

wss i:halleager.lin mt

" gtrictly ncmereﬂ t;: Eﬂlg:ied Ezlr:::l persnmml jealcxusly guard tbair dm

‘md mmm'iea agd E.;gestims are tatn.lly \mwelmn'é

,"Very little fis been dine to inform parents of their rights under this law.

If a parent knows exactly, what recorts and mpnrta ghe wants to see, they lel
1) * ta N

e mede available to her. No records, test scores nramlmteeréd "o

A pew p@iiﬂf mi_:tusl is in- tbepm:esis "g:,f being rewritten, sltb::ugh it is sbout

. 1 year behind schedule."

© s

' The Assistant Superintendent for Pupil Personnel Services was most cooperative

and sgiq, "he would be very much interested in the results of the survey.!' '

"nﬁns is m: puhlic: a,gem:g mitafing mlisnze. =] tI‘E Er:@'ﬂ of Edumtim;

l:as been 1s;c ‘in seeing to 11:’ that its peraarmel are miying Altbaugh the
Boerd tms izsued the new fegulgtims to scbool perscanel , it bas not told .
them Ecactly what they shr:mld l:e d;dng. fuf instance, ElE&ﬂEiﬂg ‘I:he ra:;rds
once a ye'lu- ar mj:iug availshla ireé plﬂtacgpies of m u '

e Y

'ri\.:
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:: Mr. SALETT."My reason for coming here this morning. is to share . -
~with some of the members «f. the committee some of the informa- . . =
E »gqn we are getting as to the Family Educational Rights and Privacy =
e L R ST Sy
“. . We initiated. thi§ program'last spring. This monitoring effort is. - -
. employing parent interviewers in a unique ‘attempt to gauge the -
- effectiveness of ‘the law. o o CLTe
- To'indicate, -we have.tabulated information from 170 sources
representing 124 school districts and 46 separate school buildings in
a total of 25 States.’ Before summarizing the responses to’ our 20-
‘- point  questionnaire, I would like to caution the mermbers, our
_information is not complete: We still expect questionnaires from 50 .
" to 75 school districts. When we have completed the final question-
" naire we will share it 'with the committee. We must consider our .
_findings. preliminary; however, we did feel the importance of this® -
" “hearing heré today was so great, we would try to share our findings . . =
.. with.you today. * - R ERETE
“~ Mr. BrLouiN. You are not going-to propose the statistics you have
‘as an accurate sample of your actual survey with only partial data -~
available? = . - ' e U e
Mr. SaLerr. That is correct. _ T T o
Mr. BLOUIN. So the committee can expect this to bé fairly acca- .-
rate information? .= . = .. 1 ) i ,
- Mr. SaLert. That is correct; but'when you take into conhsideration
the number of school districts responding, it will give you some very.-
_preliminary sense as to. how well the. law seems to be working. ~ -
These findings are not, as | say, in any way conclusive, -
-.Chairman PerkINS. Is that all your ‘statement? & E
- Mr. SaiLerr. No; I have the particular questions and the answers
we have derived therefrom.' T .
Perhaps it might be speedy to turn to the questionnaire itself. It v
is attached to the end of the testimony. I will pose the questionsand - .~

just say very simply what we have found to date. Our first-question .~

‘was: ‘“Has the school systém advised parents of their rights under

the: Family Educational Rights and Privacy Act?” .

."Ninety percent have informed parents of their rights, - -

No. 2. “Has.the school system developed a new written policy
. (since November, 1974) for keeping school records?” _ T
: Ligh ercent of the school districts have developed a new .-
-~ written: policy.: o R B
.77 No. 8. “Does the school system' plan to proyide-parents with a -

.."copy of these new school record-keeping policies?” .~ = o

- ~Here we found only 40 percent actuall ‘provided parents with the
actual policy, itself; fifty-three percent didn't. L

'No. 4. *“Has the school system -developéd forms on which & parent

. " may request to see his/her child’s record?” - .

. Fifty-nine percent had, thirty-six hadn’t. o o C
~*'No; 5. Has the school system established a Wwaiting period differ- . .
“ent from the Federal legislation (maximum 45 days) between the -
" time: of ‘parents’ request to see his/her child's record and the -

" honoring of that request?” S C
"~ We -found 36 percent of the school districts had provided a -
©different waiting -period- but the overall average was two to three - ‘

= days. . A . . N S




a3
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. In other words, it was a very fast response. oo
‘No. 6. “Is the school'system obtaining dated, written consent of ..
_parents - before . releasing  material from a. record to employers,
juvenile courts, social agencies?” . . L T
" Here we.found. 96 percent of the school , districts are obtaining .

written .permission before releasing information-to third parties. .
;' Chairman PERKINs. You'.mean obtaining written permission from
-the parents and the students? : R S _—

~..Mr. SaLrr. Yes; from:the students ffﬁjt-hey are 18 or over. '

:tion by subpéena.: .- - L e »
~No. 1. “Is a log or listing kept of persons outside.the school system
-+, who have:been provided irfformation from a record?” =~ . . -
“ . Eighty-six: percent of the school districts said yes, they do keep " |

‘such-a log. . - - S . L o oo
" No.-8.-The law requires that parents be advised at least once a
- year of the types of records maintained by the school system and
““‘the location, and the job titles of the school officials responsible for

" decided to do that?’. = i . , o
" Mostare provided such information and at the beginning of the

“school 'year, over 90 percent compliance with that.

7 No. 9. “Does the school system assign some gchool employee to .
“. stay with parents when the record is. turned over to parents for -
““examination in order-to be sure -pothing’ is removed or changed?’
*~ Ninety-four percent of the school districts do provide somebody to .~ -

: - usit down and explain‘this. . .. - - - T

¢ No. 10. “Will 'the school system honor parent requests to have

. material copied from his/her child’s' record?” '

" " Ninety-three percent will provide that service. ' Lo
»'No," 11. *Do school officials feel they have enough people to

" respond to_the general-réquirements of. FERPA and to parental -

. ‘requests for interpretation of material in student records?”’ o

. " Eighty-eight percent said they did have enough people to respond. -

-, That is very interesting because 'some of the 58 organizations, at the

" outset of -the- legislation, indicated that school officials would be

' additional staff to meet demands. . -

. proced

. " “Imation  in the record?”’ . . ; L : R
 Eighty-six percent of the school districts do spell out a hearing
procedure, : ) e _ IR

" No. 13. “Do school record-keeping policies spell out an appeal and

- hearing procedure for parents who feel their rights under the law

have not been honored?” - - ' : B
Eighty-one percent-do. -~ ~ ' , _ :

~ No.14. “Can you make a judgment about-how well.informed .the

“parents in your-school district appear to be about their new rights

under this law?”’ S : - . :

*  That was very difficult for our parents to ‘do; there was a spread

- of information. - S Lo

S

' Eighty percent replied they were notified of release of informa- .-

“each_type -of record. At -what point in the school year have they - .

" overburdened with. these requests and we would have. to hire ’

- “No. 12 “Do school record-keéping policies _spelil, out-a “hfe,ariﬁg‘, o
ure if parents decide there is inaccurate or misleading infor- -
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N??IS ‘fAre énij%_is’tuﬂént‘ records denied to parents? If yes, which -

", psychological records don’t apply under the law. e -
.- Chairman PERKINS. Are: the parents still denied those records?

" fully understand the law.

level, -

".. elementary/ secondary level. )
“Would you kindly comment on that? _ o '
Mr. SALETT. Our original research on the state of record-keeping

practices -was- in_a book called ~“Children, Parents and School

"AS o e of the areas Mi. McFeé was alluding to, 1Q records or -

a

“Mr.: SALETT. In some cases,  when school administrators do: not o

- Chairman Perkins. Even before. we' enacted the amendment, we
.- had very few.complaints in my area. The situation could have been . -
- “different 'in New York and California, some other States. There’: .
©.* were some complaints: in -this area where, the parents ‘didn’t"have -

" ‘access to the records of the child and the parent wanted to ask the .
-~ .school - superintendent - how' the child was proceeding - in -school, - -
. getting along. 1t has always'been the general practice throughout : -,
. the country, that the school superintendents would cooperate with .
"' 'the parents, -notwithstanding the Buckley -amendment. That has .~

‘been the real purpose of the Parent-Teacher Association throughout "’
the history .of our educatignal_systeg at the elementary/ secondary - -

"+ 1am more interested in knowing to what extent we have obtained -
..‘greater results since the Buckley amendment was passed at the - -

Records.”” Welooked at all-the State. statutes and. found only 12 -

. States prescribed. specific record-keeping methods. It was pretty : -

much up to the local superintendent and school. principals as to

- whether or not-a.parent had access-to school records. We felt it-was
+ You take that :EBO

g practical if a parent asked the question and asked to see the record. .
- You ¢ d faith and use that setting to really discuss a "
“child’s - future .and past with a parent and the teacher and ‘that.

" 'becomes a very useful, positive experience and -very useful to.the

" children. .

" country. -

”"y"'defnigd ‘sight - of their children’s school records. SR
“When. an article: was published’ in Parade Magazine entitled,

letters from parents all over

‘abuses. It shocked us. Theré.was a lot ‘we did not know was going

“were large-spread abuses.and Federal ‘legislation was required.

* . seeing those 'same records. - . . L
-, No: 20. “Do school personnel seern to feel the law is a good one?”

- Chairman Perkins. That was the, real reé‘sonwé- put gmdance
- ‘and coungeling in the elementary and secondary schools in the " .

“Mr. SaLerr. However, we did find insta’nfies% where parents wer’éfj‘

_ “How Secret School Records'Can Hurt Your Child,” based on our ...
findings, the work of the Russell Sage Foundation and many other
" organizations. As a result of that article, we got seven.thousand .
the country telling us of school record

" on. I think as a resmlt of that study and that article, we felt: there .-
" Supporting Mr. McFee’s finding, at the Federal level, the law is -

working quite well: Administrators are complying with it; parents .
- _are taking advantage of itjkdnd third parties are _preyent_ed from -~
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Aruitoxt provided by Eic:

“ This is the rf-spﬂnse of 170 sch: e Lail .inistrations; Thirteen had
“'mixed feelings; many said it wZs 20 costly and took personnel away
from|other duties; the great .majority had no'specific reply: In other
: , there was less subjective information: and more access to "
s-as. well as ‘more of a screening process.
nk in summary, that the law.is working quite well and Whllt‘
~-there are some, areas. Wthh need improving;:we are qmte pleased i
. mth the progress. . -
‘Chairman’ PERKINS. We will hear from the student Mr. Steve

5 STATEMENT OF STEVE SCHIRLE
Mr. Scuirie. 1 would like to submit my wr;tten test;mnn f' or the

fécord )
[The pre] ared statement af‘ Mr. ‘Schirle follawa]

AEEGE‘:&&TEE ETUDEI‘TTE

200 ESHLEMAN HALL Berkatay, California 94720 (415) 8421431
! ]

' E’;’:ﬁ;;f
Tridy L Misvin
Exscutmn Vice Pressieot

Gregory A. Avan : . : : s
STATEMENT OF THE ASSOCIATED STUDENTS '

OF THE UNIVERSITY OF CALIFORNIA-AT BERKELEY .
BEFORE THE HOUSE SUBCOMMITTEE QN ELEMENTARY,

SwomeAecite | - - \ ' . SECONDARY AND VOCATIONAL EDUCATION
- Ronra Brown REGARDING THE EDUCATIONAL RIGHTS AND PRIVACY ACT .
' PRESENTED BY STEVE SCHIRLE

FORMER ASUC ACADEMIC AFFAIRS VICE FRESIDENT
i AUGUST 2, 1977 -
Mr. Chairman, ﬂ\’ name 1s SEEVE‘_SEMI‘];. former Vice President of the
Assfa«:fated Students E;f the Ugivers'ity af California {ASUC). I am teisﬁi?ying
- today. on behalf of ai;{'ﬁssaciatiuﬁ We express our thanks to your ﬁt’:ﬁﬂitteg.
for giving us the uppm’tnnigy ty present our views on the Edueatidna1 Rights
and Privm:y Act. ) . . . : ! C
The ASUE rEpresénts the nearly 28,000 sfudgnt* sn the BerkeTey CAMpUS .

Ye have attmgtéﬁl to bé}ime involved to the grgatest ‘extent. puss’lme ’in the ;
- formation of _g‘ll Univgrsity eéu:gt.iuna‘l pu‘hcy, H1th regard ta this parh:uIar -
issué_ wé- hav; ﬁéen aétivéfy invalved _with campus 0fficials in the deveiupment,'
of campus -regulations governing student sccess and ;;r—iv,ari.-y \rig_htsi Many of- f

Y= aur sugggstiaﬁs have beén Jdncorparated into our campus regulations, gti%gf—.s ' -
~ unfortunately have not. Hé do fegl, however, that oir cdnpus officials
\ ) 5hgu1& be . commended ﬁ:r \-qu’lng Hith us “in attempting to implément fair ,

: }“_EEEESS and pr%vacy rights ) ) ' ' ’

v ‘We Fgel that ur. suggestians ¢an be u*ef’u‘l in heIping te amend :he naé al
leg15!atinns Al :haugh many nf ayr suggastmns hav’e “been a:r.epted by our campus

‘ adm1nisti=atiun! x-iu:h his not been thE case on many nther campusey across the ‘

cﬁunttv Therefore, we offer the fu11nw1ng suggestiuns in the hope that

they my bg heipﬁﬂ in amending the natmna'l IEgishtiun

*gprésentmg Assomated Students of the Umvermty of .. o
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Aruitoxt provided by Eic:

‘persuns SEeking admiss*lan as ueﬂ as t ase whu are zurf‘ent]y enrolled.

E_) Individuak ather than. the Student, 1etter writer and the campus !

zord -keeper should .not kriow whether ;hg‘ stuqent walved h’ls/her_ﬁghﬁ 1L .".

. access e T PR

_ “3) Notification of r'ights shoisld be pub]'lshEd each school terp and*g‘ . .
e 5h§u]d utﬂize mu'lti:ﬂe media sources. 1, e S . Co :
o4) pisclosure of edicational remrdsl to - school ufficia'ls and PESEEI’E]’I . : : :
arganizat*qns shnuld be more restrictive, The names of SChEET afF‘I:ia‘ls

' ‘;,that have had at:cess to a Student's ret:m'd shnu'ld he reg’lsteréd and 1nc'|uded

=

Cinthe record. - - . . . b

peﬁnin A Student A N i
The ASLIE beheves that the deﬁnitiun nF a stuﬂent ‘'should be expanded
to include persons who are app]ying fnr admiss'lnn. ¢l ear'ly the returds ;
kept’ Ey institutions on caﬁd’ldiates ﬁzr a@nissinn are educatiuna‘l re:ards
7'~It is alzo clear ‘that mislea:hng, inatturate or inappmpriaﬁe material :an E"“
" be cn’ntained 1n these records. - Hence the very same arguménts which suppgrted
A,agdgss for ﬁurrent]y EﬂFD]1Ed students can be usad tu support access for i
candidates seek’lng admission. ! _' ) ‘,
Adﬁﬁ ssiuns 1nfﬂﬁnatiun is perhaps- the most r;ritica'l 1nf§rmatian held
© by ‘an 1nst1fudﬁn in the v*iew of many 1nd1viduals It is 1n these files
Z-that the greatest errars are Hls:eTy to be-found and where they have the
-mast 1mgact. With tnday 5 keen cmpehtiun for graduate and . prnféﬁsiaﬂa]

’schaq‘ls even the s11ghﬁést p'lEl:é of inaccurate 1nfumat1un can be the “

-differen:e het\veen rejeﬂﬁnn and aéceptanee
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Aruitoxt provided by Eic:

) he wrong’ lEEters ar/ recarrmemlatinn :l be gent: or mater*iﬂ may ba 1nadvertentl; v

mi551ng fﬂ:ﬁ the‘&andidate 5 file. These err‘nrs aan easﬂy 1ead to the

4 A Y

'~'rf,é.1 ian uf 2 candidate and will ge unﬁnt'ﬁ:eﬂ umless an aén‘lssians candidatg

R H given access tu his/her- education records. T et =_.

DF caurse an app'lis:ant wu1d stﬂl not have access to any cnnFidEﬁth’l )
- *lettgrs pf Pgﬁmenéatign ‘which“were pla:gd inthe students_' rgcgfds prior l
to daruary 1, 1975 or to Which access has been voluntarily waived. Noy should -« ',

applicants have any access to records of an admissions committee's deliberation. . -

Students nave Hterally been far;ed‘tu waive thgir t;ﬂnsﬁtut:iana] rights
‘ tn pr‘lvazy and 'lnfnmatian regarding letters of reammendatian cmmsemrs
tell. studgnts that schools ﬁﬂaee ‘more. weighf @n r;ﬂnﬂdentiﬂ letters and might
_ even 1gﬂDrE nﬂnstunfideﬁﬁﬂ 1Etter “The ED]]EQES thaﬂseﬂves have dr‘iven |
this message hume tn the studants Apphcatinn ps:ket; to many pruféssmnﬂ
.and graduate Schuuis state that the schools pr-efer caﬂﬂdsﬁciai 1etters af‘}
a .;“rﬁcmendatinn and em:nurage apphcants to wa-ive their access rights. ‘
_ Graduate schuﬂs often print the waivers on the top af the re-:mﬂenﬂatiun
farms rather than have a se?arate waiver Farm that wnu1d be attachsd to tl,ﬁ‘e
letter 1‘F a student shumd choase to waive h15/h§r rights. The First thing ; .'_,v .
e r.that the reader wiﬂ notice is whether or hat the student had access. to the‘- .
;v-"letter Hence. these fnrms are sat. up ‘er pasitive and negative baﬂuts =

i thE a:;hﬁssiuns committee giving careful cﬂns1deratiqn tn ‘EhBSE marked .

] cunﬁdgntia. and almost 1gnaring thase marked ﬂDﬂ!ﬁanideﬂtial An e_xamp‘le

-uf this type uF farm ’Fn:m the ngrgetnwn Uﬁiversﬂy Law Sf:haul is attached

35-012/0°- 77 - 6
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Aruitoxt provided by Eic:

to this testimony,
The incredibly tight compatition for professional and graduate schools
sorces studants to comply with schoels’ "requests” for confidentiality. These
“requests” leave the student’ questioning whather a non-confidential latier
will even 'bg vead by the admissfons committee when a walver form 15 accom=
panfed by such stataments as those given below,

From UCLA: .

¥ ..in order to obtain candid evaluations of a student, it is
deened desirable that letters of recormendation be written and
7aTntained Tn confidence, While non-confidential letters will
be receiyed and carafully considsred, the School of Architecture
and Urban Flanning believes that confidential letters may have
more utility in the assessment of the student's qualifications
and abiTities.* (emphasis added)

.From Georgatown Law School: :
“The importance of candor in the college admissions process was
recognized in the formilation of this law. It 15 possible,
therefore, to execute a walver of access to certain documents
which contain subjective evaluations impartant fu a competitive
admissfons process, Since it has baen our exparience that
confidential recommendations are frequently more candid than
non-confidential latters, we have placed waiver statements on
several dacuments contained in this brochure for your use."

. (emphasit Jded)

The lack ¢f ¢. ‘ce avallable to students is evident in the large number

of walvers that have taken place at the University of california.

!HE pelieve that universities should encourage students and faculty
alike to inftiate and Tearn from frank, critical communication, The Buckley
walver policy in the format that has surfaced at most universities assumes
'tlj\ati open, yet frank szgﬁ;unirzati@n is nm:v passibla.

Wa also balieve strongly that letters of recommendation speak for

themselves. An enthusiastic, candid assessment of one's capabilities does

~ not have to be jabelled "confidential," Any zounselor, administrats: or

emptoyer will admit that strong recarmendations stand out because they indicate

< ) L
sxtensive knowledge of the student's work and personal contact. The critieal

. L -"jf'; .-
. . Vd



variable in & meaningful recommendation is not confidentiality but the effort
of the writer.

At a minimum we feel that law should be amended so that only the student,
.the letter writer a'r_\_d tha campus re;ordl keeper know whethar latters of
recomwmendation are Vcnnfichntm or not. The waiver should reflect an
agreament batwaen the letter writer and the student and should not be made
available to graduate schoo) adnissions committees. Only {f this step is
taken will students be glven a :huh:e:"";s to whether or not thay should waive
their rights.
Notig ) '
Since _stﬁdents are a transfent population there-s a great need to

periodically inform them of their rights under the Educattonal Rights and
= Privacy Act, Mere puﬁli;atinn of campus rE§u13t1ﬁﬁ§ in some official campus
newspaper or pubiication will not serve to adequately inform students of their

:-: p_riva;;a and access rights. '

We recammend that the law mandate notification by mulﬁipIe mechanismé.
ir'n a university sett.ilg we belleve: that notification can be rendered in the
following manner. Aﬁ academic and administrative units maintaining student
records should prominently display at théir mafn offices and in all major
mﬂicaiigﬁs Buckley rights and procedures. Certain central s’:aﬁpus information
centers should display.and provide as handouts deseripticns of the.%s Figﬁts.
A desiriptﬁ:n of rights should alse be included v :11 sajor campus catalogues
and p!xbiicatians of a 'wi.de cireulation. Finéliy, ane central campus office
should be identified to Entéi‘tafﬁ all questions regarding Buckley and
campus régulations. 4

Alss, ve recommend that students éﬂ notified each school term rather than '
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“an an annual basis. This {s necessary because many studonts will take a_term

off for work, travel, unsccreditted study or some other reason. ;
-

Disclosure

The ASUC finls the regulations on disciosure witﬁaug student consent
naeding shange in two areas. The access privileges nust be-tightened for
both school officials and for organizations conducting educational rasearch.

current legislation allows all school officlals who have 2 "legftimate
Leeatipnal interest” aceess ta student records, We feel that this disclosure
+:1s 15 much too broad particularly since nefther the federal requlations nor
our campus regulations define "legitimate educational interest.” We feel
that such vagua language is inappropriate in legislation designed to protect
the péiva;y riéhts of students.

In many instances we see no reason why prié?‘§§uaent approval should not
be given before a school afficial has access to 4 student's record. A
common exampie of a school official desiring access.to a student's record is
a counsalar who might want to view the record so s/he can pfavidé appropriate
advice that cdrresponds to the academic progress of thgrstudent,‘ However, at
most universities advising is done at the request oi,therstuﬁéﬁt.; Hence, if
the student feels it will be helpful for the advisnﬁ to have aécesg‘tg_h15/her

records then the student can give this permission. 2& s@ir no reason wiy

i
school officials should heve almost ind « -iminant access to student records.

We also find it important that the names of all school of ficials who have
had access to a student's educational record be inzluded as part o the student’'s

recard, This is the only safequard a student has to protect his/her privacy

rights from abuse by schoel officials. First, despite the vagueness of the

term "legitimate educational intersst” we recognize the difficulty in finding
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an app%aﬂriate definition, Second, the record keeper {s a colleague of the
school official making the request for access and will have Mttle to gain
from turning down a colleague's request. For these reasens a loy should be
kept fn the student's record of all school officials who have had access

td the record.

We find the regulations goveinfng the access of organizatiuns conducting
educational research also too brgad.A It {5 unnecessary that personally identi=
fiable information be available te researchers in a1l instances. Often a much
broader elassif?tatiuﬂz(i.a. sehool year, field of study, ethaicity) {5 all
that 1s ﬂetessa;y to conduct useful researéh. The burden should be on the
organization conducting the research to show that personal fdentification of
students 15 necessary. Access to personally fdentififabie information should
nat be allowed except in those cases where an organization can show a compelling
need to identify indiv dusi .. ’

We hopa our testim his been useful to this cormittee and we will be

happy to answer any ¢ tiors s may “ave regarding our positions. Once again
the ASUC would like . ¢ oe giving us this cpportunity to present

gur views on the Educa.lenal Rights wal Privacy Act.
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GEORGETOWN UNIVERSITY LAW CENTUR
APPHATSAL OF APPLICANT
T L . Undergriduaie College . e+ e imn i
Lsit Samr- Frst Miclille

[ have requested 1hat this app [N TR
nnssivns process and in enunaeling by ot L0 - < Uniseraity Law
FERPA 1974 {cheek une)

Teniee, In aceordinze with the

[0 1waive accen to this report which shall ks Jo.wered confidentil,
»

T 1do noi waive'access 1o thiv report (non-gonlideniial)

Dt e Student Yignature — S i i

MNote - 1T the sludent has agreed to the waiver printed dhnve, we will preserve the strict conlidenniality of
this docurient and,it will be made available oaly to University officials, 1T 1he student lias nol agreed, this
repaitt will be miade available to the student on request, if he ar she enrolls as 3 student of Georgetnwa
Univeriity Law Center, .

Hivw loag, i what ol

peveinn, amd how well have you known ehe spplivant
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purpae of ihew FORZ
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Chairman Perkins, Tell us whether there is any necessity to give
you the right to sue.

Mr. Scuinrg. [ think it is a very important issue and our student
association has asked for a definitive answer to this, It is s«:mgthing .

I think students feel very strongly about, something they shoul
have, access to records. , )

First of all, as to the definition of n student, our association would
support, namely, that we expand the definition to include people
secking admission to an institution. There could be mistakes in
grade, mistakes in grade scores and missing infermation which
could lead to rejection of a candidate and this candidate will never
know whether or not he is rejected due to incorrect information.

Second, students, if you were to query a-student-as to whether he
was more concerned as to the admission information or the records
held on him, the vast majority of the students would say they were
more concerned as to the asmissions information rather than infor-
mation at the school where they attend.

The second j»oint has to do witl‘; waivers. This is a supplement to
the prepared testimony. Waivers should not be mandated by the
Buckley law. Our rationale is three-fold: First of all, we don't have
randated waivers to other important rights such as freedom of
speech or freedom of religion. They are simply voluntary. If a
student felt it was important to have a confidential letter, he could
make an individual agreement with the professor and submit that
to the record keeper. Our present policy has led to coercion. In

. admission packets—I have just finished applying:to law school, as
thousands and thousands of other students have finished applying,
and in many of these admission packets you receive the same
instruction. Here it is: “The importance of candor in the college
admissions process was recognized in the formulation of this law. 1t
is possible, there™ ¢, to execute a waiver of access to certa’.
documents which contain subjective evaluations important in a
competitive admissions process. Since it has been our experience
that confidential recommendations are frequently more candid than
non-confidentia! letters, we have placed waiver statements on sev:
eral documents contained in this brochure for your uge.”

On the first level, sclools are suggesting that you waive your .
rights of access. If you are in a very competitive process, which
application to law school is, the odds are only 1 to 20 that you will

] be accepted. Here schools are telling you it would be to your benefit
' “to waive your rights. Most of the students I know have waived their .
rights. , ‘ , ) o :

On the other level, counselors and advisors are telling students\it
will be to their own benefit to waive their rights. In essencp,
students have no rights uuder the present law. If there was any
hard data, we would find the vast majority of students applying
today are waiving their rights, _ i ‘ o

On the issue of waivers, we don’t feel there is any reason why a
professor couldn’t write a letter of recommendation. A professor
must evaluate a candidate through a grade; these/axg open for, and
subject taf&ispute and conflict between the studeqit ahd professor. If
professord must candidly evaluate through grades)tiere should be a
procedure through recommendation. They don't give out’all “A”

- Sv 4
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grzlldesi hen certainly they won't give all a top recommendation in
a letter,

_ Disclosure should-be tightened as to school officials, There are no
safeguards for abuses from school officinls, First, the language today
suggests legitimate educational interests. But in a major university,
the only way a professor would know about & student or want to see
his records would be if he had him in his class, or if he was an
administrator and the student needed a grade percentage. By the
‘very nature of his role a teacher, advisor, administrator, that would
provide him with legitimate interest to have access to a student's
records. On the second level, there is no external enforcement of
the disclosure rule by a college. The:record-keeper would decide
with his colleagu: rather than the professor. )

We feel the only way, minimally, we can provide a safeguard is to
record sll.the names of all school officials who have had access to
school records so a student will have some right,

Many times an ombudsperson, maybe representing a student in a
grade appeals case, might review the student’s record to see how he
did in other classes. We feel that would be an abuse of tiie student's

rights and might prnjudice the case in this individu:.l prievance
procedure. That is one-type of procedure we think the students
should know about. o

* Those are the three areas I wanted to testify on today.

Chairman PERKINS. Let me thank all of you for some outstanding
testimony. I have a few questions here. . ,

T will start with the first w.tness, Mr. Thomas McFee. ,

As the person responsible for administering the Buckley amend-
ment at HEW, could you tell us whether more of the complaints
filed with you were in the area of higher education or in the area of
elementary and secondary education? 5 ‘ :

Likewise, can you tell us whether in your opinion there has been
more compliance with the law at either level of education?

Mr. McFEe. I can provide you some accirate statistics for the
record and 1 will. My off-the-cuff guess would be the complaints are
divided about equal. Compliance in the post-secondary has been
better than it has been in the elementary. , N

Chairman PErkins. If you will fi~ i e some data along this line,
we will appreciate it. -

[The information requested follows:] .

Thus far we have processed a total of )7 complaints. Of these, 44 have been
difected toward the elementary or secondary level. The remaining 53 were directed
toward the postsecondary level. These figures break down to 45% for elementary or
secondary and 55% for posisecondary institutions. ) , .

Chairman Perkins. Mr. Higgs, your group recommends expand-
ing the Buckley amendments to guarantee rejected applicants the
right to look at their records and expanding the coverage of the Act
to information kept by the Educational Testing Service and other
organizations. ) .

Does the Commission have any evidence that there have been
abuses in these areas to justify such action? ,

" Mr. Higas. We have quite a bit of testimony as to the application
.process and the nged for. applying the “rights available under .
, Buckley to that process. In regard to ETS, ETS is a very systematic




organization and has: very good rules. They deal with the individual
and give tests to the individual, however, they do it under contracts
with organizations of the universities. Therefore, when they pet
caught in the middle between student rights and university needs
they will side with their clients and will go along with the law
school boards and entrante examination boards.

'The application of FERPA to ETS wouldn’t put on them proce-
dures they are not now following except in one area. Let me give

you an example.of & problem area with ET'S which didn't occur very

often but wﬁi\;h has great potential for harmful consequences.

Many of the'scores a student gets'are weighted and they don't know

how the weightings are formulated. )

In law schools, for example, a few law schools essentially weight
undergraduate schools then have the final score manipulated by the
weight given. Georgetown University may have a list of scores of
different schools and they weight the student’s score by that score
for the school he attended, and the student has no idea how he.
came up with that test score.

ETS keeps their records for a long time, and there is no provision
to prevent disclosure of those records, We are recommending this
very strongly. I don’t think ETS has any major objection to our
recommendations, at least they didn't say so in their testimony.

- We are more concerned, however, as.to the application process.
Let me give you an example: One medical school's application
process in their evaluatio criteria uses such criteria as moral
. character and similar sul,jective criteria. They maintain they don’t
want to rely solely on testing scores. They solicit information as to
the n(ijﬁral character of a student and that information goes into his
record, : = : :

(A) That is subjective information in that no guidelines are given
as to what is moral; and (B) it is a subjective evaluation by a third
party. Th:ese av..]uations may or may not play an important role,
but since the admission process didn’t publish what the rules are, .
how much any item of information will be weighted, how important
it is relative to their grades or test scores, the student has to ‘make
an act of faith in the system and has. no way of assuring his side of
the story can get on the record. - ,

1 think there are problems in the application process which ar
very serious. The Cornmission, however, has a great deal of sympa-
thy for universities who have an awesome choice to make. They are
choosing between excellent students and it is a difficult process,
- Chairman Perxins. The only reason I referred to the law schools ~.

“is, I think we would a!l regret to see the admission commiitee.
involved in courts all the time in trying to defend the situation. It
-woiild morally destroy the integrity of the admissions committee at
that university or wherever it may be. But, at the same time, we:
want to give full protection to the rights of the students here. We
want to make sure they are not discriminated against. .

Mr. Hicgs. I would like to make a very important distinction.
"Nothing in our recommendation gives the students the right to
question the process or the outcome of the decision. It merely gives
" him téie right to see the record and put his «ide of'the story on the
record. . : ‘

@
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The injunctive relief doesn't apply to the equity of the decision.
Chairman Perkins, Would you like to ruspamf’ to that?

Mr. StEiNer. The underlying issun is control of the admissions
process and what should be taken into account. I, myself, think
there is nothing wrong in taking into account the moral charncter
of applicants. For instance, we have not graduated a student who
was in his fourth year of studies because of acts he committed, The
medical board a. termined that he should not be certified to practice
as a result of his moral standards. g

Some universitics and colleges might want to give very heavy
weight to character or to one who smokes. [ think it should be a
prerogative. [ can sbe it as a theory of education. question whether
it is sensible to have some national standard pushing universities to
the so-called objective standards with all he weaknesses they
demonstrate. , : '

Inevitably, the judgment being made is that one candidate is
basically stronger than the other. We are not really rejecting but
selecting the ones who are the best among the others. If' the
interviewer strikes me as being straightforward and direct—what.
do you mean you get into some argument about that? We-thuught ~
other candidates were better, that is why we selected them. The
commission's report said it is designed to promote fairness, I think
it is just going to create more bureaucracy and arguments.

‘Chairman” PERKINS. Mr. Quie. o

Mr. Quie. Following up on that, what I understand from you is
that Mr. McFee's office is not issuing regulations on how you rate °
applicants. However the mere fact that the applicant has the right

to look at the subjective decisions in review of his application file
will, in effect, remove some of the standards which are set; is that
what "you are saying? : ‘

Mr. Stewver. What Tam saying is, if the right of waiver to see a
letter is removed a- cecommended by the commission, we will see
continuation of ir and *hat will force the committee to rely on test
scores and grade ' " il the inherent weaknesses which now

- exist.

‘1 attached an exeur.. 2 in my statement as to a student who was
said to be lacking in social graces and being tactless. I think there is
no chance at all that the teacher with an access letter and the
student could get some sense of this person being a unique individ-
ual. Iiowever, he was admitted.

We want some people who are abrupt, who are loners, who speak

" their minds independently. We decided this was a strong candidate.

Secretary of Agriculture would have had real trouble, not the
present one, the former one. 7 .

Let me ask, Mr. McFee, do you think you will continue to
administer the Buckley amendment or is this going tc be moved
over to the educational department? .

Mr. McFEE. We have examined that issue within the department
over the last couple of vears and are still continuing to examine it.
In fact, we have a stur ~n the issue. —

In all frankness, it is r» vably misplaced in the gecretary’s otfice
as far as the content of thé, program. It was placed there, I think

Mr. QuIE. Is it better not to be sensitive to crude jokes? If so, the
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wisely so, by a former secretary while we were in a very disorgan-
ized state, when there was a lot of confugion surrounding the act.
We nceded almost a crisis management approach to the act.

As time has moved on and as the law becomes more routine, I
think a strong case could be made that it would probably be more .
appropriately exercised along with the other commissioners’
responsihilities.

e are ‘arguing the pros and cons of it and, almost as an aside, a
future separate department of education might be the final device
that resolves that, _

Mr. Quie. What bothers me is, we have a very difficult idea as to
the Buckley amendment. By and large, the way HEW has handled
this has been commendable. o ,

I would wager if it had been put right into the Office of Educa-
tion, we wouldn't have huard those same compliments. I am a little
wary about transferring the function when somebody has really
carried off the difficult task as-well as you have. . -

That’s just my biased impression. ,

Mr. Higgs, has your study commission looked at this whole
question? -, o : "

Mr: Hiags. We were extraordinarily inipressed by our examinu-
tion of HEW’s performance and .by the messages we got from
everybody in the field, and we did not leok into alternative organi-
zational sites for monitoring responsibilites. -

. 'If I could just take a moment, I would like to clarify the record. I
would agree with Mr. Steiner’s notion that our objective was not to
get the Federal Government into setting substantive standards for
the. decision process. We are interested in the fairness with which
information is used, If the information went into a record at a
teligious institution that the applicant was a smoker, and he was
not admitted because he was a smoker, does he ever have a chance

to set the record straight if he is not a smoker? How would he find
out? We would be perfectly willing to claim ignorance on whether -
or not smoking should be a criteria for the admission’s process. We A
are concerned with the way information was used in support of that
decision. It is not a question of the fairnass in the decision process
but of the way the. information is structured for that decision.

Mr. SaLerr. | would like to add our praise to Messrs. Higgs,
‘McFee and Mr. Steiner, the three administrators in HEW.

The werd back from parents has been that they have been totally
responsive and very fair in their dealings. We contract this with'a

. statement from somebody in the Office of Education at the time of

the passage of the act: Itis not our law, we didn’t ask for it, we will
not enforce it, we will let the courts decide how it will be worked
out. We felt at the time the Office of Education administering a law
they so clearly didn’t want, would have had very bad consequences
for local districts and individual parents. R
" Mr. Quie. Let me ask you, in your survey, to what extent was
- there an attempt to secure information through a phone call or
through a letter, with the assuranc. the letter would be destroyed
as soon as it was seen so it wouldn’t be passed on? To what extent is
there an attempt to secure information? On the other hand, if we
_ remove the- opportunity for waiver, to what extent would that

waiver be increased? .
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Mr. SaLETT. We didn't gather any information on-that factor, Our
major interviewees were parents and school administrators.

hl\f{g Quie. Do any of the others of you ™ *ve any knowledge of
that?

Mr. McFee. I may safy the whole waiver .:cue is one which, after
two and a half years of almost daily contnct v ith this problem, we
can't come up with any question proand 1 t0 the effect of open
and closed letters of recommendation. It~ u burning issue in the
educational community. There are many arguments on openness as
there are on confidential letters. I, personally, have great reserva-
tion as to making recommendations us to changing that procedure
until we can have a much better assessment of the effects of that

. particular decision. It is clear the waiver has been used. The
statement that our student witness read today is perfectly consis-
tent, in our mind, with the law. The statement, as it read, didn’t
force the student to sign a waiver and I think. the educational
institution probably has the responsibility as it set forth in "that
brochure, as to their assessment of open and closed letters of

. recommendation., oo : : )

Mr. Quie, | wish I had a good -answer for you on this one but that
will probably be the most, difficult decision if ;this subcommittee
addresses questions to’Buckley in the upccm,ingﬁ session to {ind an
agreement or consensus on that particular issue. )

“Mr. Quit. Thank you. The one comment I have is from dealing
with staff individuals and so forth. [ have a feeling that while it
seems difficult for those who put in letters of recommendation and
so forth, when there is something derogatory about a student, many
times it is beneficial for the student to walk through and address
the issue, but out of it there is a tremendous learning process. They
have improved their opportunities for a life of success.

Mr. ScuirLE. [ think it is part of the responsibilities of a professor
to face these issues head on and not behjnd.closed doors. It is part of
his responsibility to oper v and frankly - sess a student’s academic
responsibilities. ’ 7

Mr. BrouiN. | underste-d none of ‘e other members have

. questions. ,
[ want to thank you for cor ing. We appreciate your tolerance.
The subcommittee is adiourned until 9:00 tomorrow morning.
" * [Whereupon, at 10:45 o'clock p.m., the subcommittee was

- adjourned.] ;

¥
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APPENDICES v
APPENDIX 1
GENERAL EDUCATION PROVISIONS ACT
*  pITLE IV, P,L, 91-230, as amended through

1976, : \

gaction 400 . . .
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“such recommendations are used solely for the purp

" lenge the content of 'such student's educatior

_the content of such records.

90
their children within o rensonable peviod of time, hut in no ease more
than forty-five daysa fter the request hasbeen made, o
(BY Tho first sentence of subpuragraph (A) shall not operate to
wmake available to stndents in institutions of postsecondary education
tho following matevinis: : v ) .
(i) financinl recowds of the parents of the student or any in l‘.ms
mation contained therein; 7 -
(ii) confidentin] letters and statements of recommendation,
which were placed in the edueation recovds prior to January 1,
1975, if such letters or statements are not used for purposes other
‘than those for which they were specifically intended;
(iii) if tho student has signed a waiver of the student’s right
of aceess under this subseetion in aceordance with subparagraph
(C), confidential recommendations— . o :
(I) rvespeclting ndmission to any edueational ageney or
institution, . S .
IT) respecting an appligation for employment, and
gIII' Crespecting the receipt of an honov ‘or honorary
* recogmition, " aon 7 .
. (C) A student or a person applying for admission may waive his
right of access to confidential statements deseribed in elause (iii) of

.subparagraph (B), except that sieh waiver shall apply to recom-

mendations only if (i) the student is, upon request, notified of the
names of all persons making confidential recommendations and (ii)

s for which they
were specifically intended. Such waivers may not be required as a con-
dition for ndmission to, receipt of financial aid fron, ov receipt of any
other services or benefits from such agency nr institution,

(2) No funds shall be made available unsder any applicable program
to any educational agency or jznstiﬁution unless the parents of students
who are or have been in attend: negnt i sehool of siuch agency or at such
nstitution are provided an opportunity for a hearing by such agency
or institution, in accordance with fegulations of the Seeretary, to chal-

( al records, in order Lo in-
sure that the records are not inaceurate, misleading, or otherwise in
violation of the privacy or other rights of students. and to provide an
opportunity for the correciion or deletion of any such inncenrate, mis- |
leading, or otherwise inapproprigte data contuined therein and to’
Insert into such records a written explanation of the parents respecting

.+ (3) For the purposes of this sectfon the term “educational agency or’
institution’ means any public or private agency or institution which s
the recipient of fundsunder any applicable program. ' '
(4) (A) For the purposes of tlfis seetion, the term “edneation rec-.
n%ls means™ except as may be provided otherwise in sﬁh;’mragr;’gpii
(B), those records, files, documents, and other materials, which—
(1) contain information ditectly related to a student : and
(ii) are maintained by an' ¢jlueational agency or institution, or'
by a person acting for such agancy or institution, S
(B) The term “educetion recordy” does not includo—
(i) records of nstructionyl, supervisory, and administrative
personnel and educational pejsonnel ancillary thereto which are

I
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.. nts be notified of the transTer, reeeive 1 copy of the record if
gesired, and have an opportunity for a hearing to challenge the
content of the record; ¢ , -~
(C) authorized representatives of (i) tho Comptroller Gen-
oral of the United States, (ii) the Seerctury, (iii) an administra.
tive head of an eduention agency (a detined in section 408(e) ),
or (iv) State educationnl authorities, under the conditions set
forth.in paragraph (3) of this subsection; 7 )
(D) in connection with a student’s application for,, or receipt
of, financial aid; b
* (E) State and locnl officinls or authoritics to whom such infor-
mation is specifienlly required to be reported or disclosed pur-
suant to State statute adopted prior to November 10, 1974; =
(F) organizations, conducting studics for, or on behalf of,
educationgl ngencies dr institutions for the purpose of developing,
validating, or admilistering predictive tests, administering  stu-

dent aid programd, and improving instruction, if such studies ard- .

conducted in such jmanner as will not permit the personal identi-

Aicasion of studontgianc their parents by persons other than repre-
"ﬂé‘lﬂiti’ﬁéﬁ‘ﬂ esi’(éﬂﬁ‘ii‘ ’%piﬁ%}ﬁﬂéﬂﬁhd'snch information ‘will be

&

conducted; o
(G) accrediting organizations iftorder to carry out. their ac-
crediting functions; ) ' ,
(H) parents of a dependent student of such parents, as .léfined
in-section 152 of the Internal Revenne Coce of 1954; and
(I) subject to regulotions of the Scerctary, in connection with
~.an emergency, appropriate persons if the knowledge of such In-
- formation is necessary to protect the health or safety of the stu-
‘ dent or.other persons. : . Co
clanke () of this paragrapn shall prevent a State from

Nothing in

further 'limfi’ting the number or type of State or local officials who will

contifuie-te-have agepss thutetinder.: -

(2) No funds'shall ho matle available under any applicable pro-

gram to any educational agency or institution which has a. pelicy or
practice of releasing, or providingraccess to, any personally identifi-
. able information in education records other than direetory informa-

tion, or as is permitted under paragraph (1) of this subsection.
(A) there is written consent from the student’s parents speci-
.. -fying records to be released, the reasons for such release, and to

whom, and-with a copy of the records to e released to the stu-

dent’s parents and the student if desired by the parents, or
(B) ‘such information is- furnished in compliance with judi-
cial order, or pursuant to any lawfully issued subpoena. uj;on con-
.- dition that pavents and the student$ are notified of all such orders
. orsubpoenas in advance of the compliatjce therewith by the educa-

& . tional institution oragency. =~ 4 I

. (8) Nothing contained in this section shall preclude authorized
representatives of. (A) the Comptroller General of the United States,
(B) the Secretary, (C) an administrative head of an education ageney
or (D) State educational authorities from having aceess to student

or other records which may be fiecessary/in connection with the avdif

. [ .
L

. RS ' ‘ ‘ :

destroyed when noflonger needed for the purpose for which it is
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hd o omtion of Federny o ported sdineation prograi, or iy eot-
et o, with the en foreement of the Fodorl Tegal reyuirenents which
olute to sueh programs: Provided, That exeept when eolleetion of
ersonally identifinblo information 14 spocifiently mithovized by I*ed-
ral Inw, any datn collected by sueh oflieinls shall be protected in o
innnier which will not permit the personal identification of students
nd theie parents by other than those officlnls, and suel personnlly
dentifinble datn ¢hall be destroyed when no longer needed for such
udit, ovaluation, and enforcemint.of Federal legal requivements.

(1)(A) Eneh edueational agency or inslitution slml\ maintain n
ceord, lkept with the edueation vevords of each student, which will
ndiento all individuals (other than those specifiod in parngimph (1)
'A) of this subgeetion), ngencies, or organizntions whiel litvo te-
jnested or obtained necess to a students eduention records mnintained
iy stueh edueational ageney or institution, and which will indlente
ipecifienlly the legitimate interest (hat ench sueh person, ageney, or
yegnnization has in obtaining this information, Sneh record of access
hall be availuble only to parents, G the sehool oflicinl and his nssist-
mis who are responsiblo 'J(j)r the custody of such records, and to per-
jorls or organizations muthorized i, and muder the conditions of,
lanses (A) and (C) of puragraph (1) hs nomeans of anditing the
peration of the system, l _ o ,

(B? With respeet (o this subsection, 'personal information ghall
nly bo transferred to o third purty on the condition that such party
sill not permit any other purty to have necess to such information
vithout tllm written consent of the parents of the student,

“(e) The Secretary shall adopt. npproprinte reeiilations (o protect
tho rights of privacy of students and theiv familics in connection with
iy surveys or datn-gaihering aclivities comlueted, nssisted, or au-
horized by the Seerelury or an ndininisteative head of an eddueation
woney. Regulations established uneder this subseetion shall include
yrovisions controlling the use, dissenination, and protection of such
latn. No survey or data-gathering activities shall be eondueted by
‘he Secretnry, or an administrative head of an edneation.agency wider
i applicable progrnm. unless =uch aetivities aee anthorized hy T,

(d) For the purposes of this section, whenever n student has at-
tained eighteen years of age, or is attending an institution of post-
secondary edueation the permission or consent required of and the

rights accorded to the pnrents of the student shall therveafter only be
required of and aceorded to thestudent. '

(}E) No funds shall be made available wider any applieable pro-
gram to any edueational ageney or institution unless such ngency or
ingtitution informs the parents of students, or the students, if they are,
righteen. years of age or older, or are attending an institution of posis
secondary education, of the rights aceorded them by this section,

(f) The Sccretary, or an administrative head of an edueation
ngency, shall take appropriate actions to enforee provisions of this
saction and to deal with violations of this section, according to the
brovisions of this Act, except that netion to terminate assistance may

e taken only if the Secretary finds there has heen a failure to comply
with the provisions of this section, and he has determined that compli-
ance cannot be secured by voluntary means. )

= : 3

953120 -77-7 - !9111,.1
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| g& Tho Secretary sliall establish or deslgnate an office and roviow
board within the Dopartment of [ lth, Edueation, and Welfare for
tho_purposo of investignting, protesing, roviewing, and adjudieating
violations of the provisions of this eection and-complaints which may
bo filed concerning alloged violatlons of this sectlon, Excopt for tho
conduot of hearings, nohe of tha functions of the Seorctary under this
goctlon shall be carried out in nmy of the regional ofices of such
Dopartment.

(20 U.8.0. 1292a) Fnncted August 81, 1674, D1, 03-880, sec, 813(n), 88 Stnt,
871, 674; amended Decomber 81, 107 L. 93-008, see, 2, BS Stat, 18068, 1800,

IROTECTION OF *UPIL Rialrls

Sro. 430, All instructional material, inclnding teacher's manuals
films, tapes, or othor supplemantary instructional matorind which will
be used in connhection with any resmrehor experimentation program
or project shall be availuble for inspection by t{m,pnmnts ot gunrdiang
of the children engaged in sizeh program ov project, For the urposo
of thissection “resenrch or experineneit ion program or prn,'\m?t; moenns
any program or project in any app Uenblo progeam deaigned to explors

- or develop new or unproven leaching methods or teehniques,

M‘(ﬁ{) U.8.0. 12820} Enacted August 21, 1974, I*.L, 08-350, sec, fl4(n), 88 Stnt

LIMITATION ON WITHITOLINXG 0F FEDERAL FUNDS

- Sro, 440, (n% Except ag provided n section 438 (h) (1) (D) of this
Act, the refusal of a Stateor loeal eduealional agency or institntion of
higher education, community colloge, school, ngency oflering a pre-
sohaol program, or other wlucal iumh Institution to provide personally
{dentiflable datn'on students ortheir Eumilicy, ng n part of any applica.
ble program, to any Federal ofice, apeeney, departiment, or other third
porty, on the grounds that it constitntes o violation of the right to
privacy and confidentiality of studenty or their parents, shall not con:
gtityte sufficient grounds for the sispension or termination of Federal
agaistance. Such a refusnl shalTnlso il constitute sufllcient grounds for
a denial of, a refusal to consider, or u delay in the consideration of,
funding for such a recipiont in shereeding fisenl vears, In the case of
gny distpute arising under this section, reasonable notice and oppor-
tunity for a hearing shall be affarcled the applicant, ) _

(b) The extension of Federnl finameinl assistance to & local educa-
tional agency may not be limited, deferred, or terminated by the Sec:
retary on the ground of noncompliance with title VI of the Civil
Rights Act of 1984 or any other nondiscrimination provision of Fed-
eral law unless such agency is nceorded the right of due process of law,
which shall include—" ’ '

(1) st least 30 days prior wiitlen notice of deferral to the
E,fency, setting forth the partinalnr program or programs which
the Secretary findsto be opernted in noncompliance with a specific
provision of Federal Inw; )

"(2) the opportunity for aheting on the record before a duly

-

appointed administrative law judge within a 60-day period: (un-

less such period is extended by mutual consent of the Secretary-

and such ageney) from the cornmencement of any deferral ;
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1.

o) I

the fmposition of quotas (or any other numerical requirements which

0h

(3) the conclusion of seh hearing aud the mn,dvrlni; of &
decision on the morits by the administeative Taw judge within a
yoriod nob to oxceed 90 diys trom the commencement of sich hear
iz, unless tho fudige flnds by a decision that suehhenving cunnot
bo concluded or sich deelslon cannot bo vendered within sueh
period, in which case sueh judge may extond sich period for not
to oxceed 680 additionaldays; ,

-(4) the limitation of any deferral of Fedoral finnnelnl assist-
anee which niay bo imposicd by the Seeretury Lo n poriod not to
oxceed 16 days pftor the rendering of such decision unless thers
hing been an oxpress finding on sueh record that suel ngendy haw
failed to comply with auy sneh nondiserimination provision of
"Federal law jund o ,

. (b) procedutes, which shall be established by the Seorelary, to
\ onsure the nvailability of sufficlent’ funds, without, regard to any
,fisenl ,};enr limitntions, to comply with the decision of such judgy,

| ghall bo unlaw ful for the Secretnrvy to defer or limit an
Fedokil Anuncinl nssistanee on the basiz of any failure to comply witﬂ
have the effect of intposing quotas) on the student admission practicea
of un institution of higher edueation or comnunity college receiving
Federal financinl nssistanco. - N '
(20 U.R.0. 12320) Encated August 21, 1074, .. 03-080, sec, Bif(a), B8 Hint,

p7d; nmended October 12, 1076, 1L, Bi={88, Tltle IV, acen. 07, 408, 00 Htnt.
2002, g,
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APPENDIX 3

From "Personal Privacy in an Information
Spciety: The Report of the Privacy Pro-
tection Study, Commission®” .

5

Chapter 10

. Record Keeping in the
" Education Relationship

An individual's relationships with educational institutions help shape
_ is personal development and may substantially affect the degree to which
 he can enter into and benefit from all other social and economic activities . -
‘and relationships. The records about individuals that the education
relationship generates afTect almost everyone, for nearly every American has -
or will have spent some time in at least one educational institution.? ’ N
Within an educational institution, education records? form a back- -
ground against which decisions about an individual student’s status or.
. progress are made, not only at the major turning points in his educational-
career, but also on a daily basis where they shape unobtrusiye but significant,
- decisions about him. Educationai ecord-keeping, practices, however, vary .
substantially by size of institution and sophistication of administrative
~ practices, They also vary as students move along the continuum from pre-__.
* school toward post-graduate education, because the role of edycational -~ -
institutions varies along theé’same continuum.. . L r

. Society grants educational institutions substantial atthority over
students and substantial freedom to gather, record, and use information
about them without their consent or the consent of their parents. This-is

_considered. necessary if educational institutions are to provide basic
* instructional services and maintain an environment conducive to learning

i and personal development. Nonetheless, the atithority toact in Joco parentis .+

carries with it the responsibilities of stewardship. Report cards, confer¢nces,
and parent-teacher associations -are all .devices by which educational
_institutions are held directly accountable to parents and studepls..In '~
_addition, through the .clection of school officials, as well as through™ -
licensing, . accrediting, - and the enactment of Stale education codes, -
educational institutions are held accountable tp_the society as a whole.” .

"1 “Educational institution™ or “educatiopal agenty or inslitution” incans any public o
private agency or institution which is the recipient of funds under any Federal prognm for .
which the U.S. Commissioner of Educatién has administrative responsibility, as specified by -,
law or by delegation of*authority pursuant to law. The term refers lo the agency or jnstitution ..’

 recipient a5 & whole, including all of its components (such as schools or deparimeits ina
. .*-university) and shall not bé read to refer to one or more of those components separate from thaf o
. agency or institution. 20 US.C. 1232g(aX8). EENCR o
-2 “Education recards”, are those records which: (1) are directly related toa student, ind )
* . are maintaiped by an educstional agency or insiitution or by a party acting for theagency of
Y institution, 20US.C, 1232gGaX4). - . T L o L
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PERSONAL PRIVACY TN AN INFORMATIQN SOCIETY —
_ The accelerated pace of social change in recent decades has subjected
 the stewardship role of educational institutions to unprecedented stress. The
__. population explosion of the past thirty years, the growing mobility of the - ..
/. American population, and the rapid increases in the breadth and specializa- N
" tion of knowledge have all had a direct impact on educational institutions. .
Parents, students, and sociciy as a whole have developed new expectations
©  as to the skills educational institutions should impart. Courses now cover
" subjects ranging from woodworking and driver education 1o regression
.- - analysis and zero-based budgeting. With this growth in size and scope of
~ responsibility, have come bureaugratic forms of administration, larger
- "budgets, mounting pressures to demonstrate effectiveness, and a heightened
.- drive for autonomy and special prerogatives on the part of professional
. educators. Tl e T '
.. Over the last fifteen years, the Federal government has affected all
- levels of education through financial assistance programs aimed at helping
**educational institutions to meet their responsibiliies, and also at using
edicational - institutions to further other social purposes, such as equal
~_-‘opportunity. This has reinforced the educational system’s own gravitation -
.. toward burcaucratic administration and professional specialization. It has’
! also-altered record-keeping requirements and practices, modified power ..
% . balances within educational institutions, and made many educators waryof . -
*. - Federal regulation; - - . ' , : G :
T "+ The combined impact of all-thesc. changes on record keeping about,. ...
% students has been the focus of: Commission" concern. Educational institu-%  *
""" lions make and keep more records about students today than ever before
More people participate in making and keeping education records, and & .
more, péople outside the educational system want access to them for other.? .
than educational purposes. Moreover, the emphasis in educational record - . 7
"~ keeping has:shifted!from reporting progress to parents and supplementing

bine

“personal contact” in”instructing and- making decisions about students to-
~“serving not only as a management tool but also as a means of jpstifyimgan”™
. “educational institutjon’s actions and budget, and as a surrogate for personal *
"~ contact Wwith- students. These changes have elevated the importance ‘ofZ.

- education records in American society, and thus the importance of gcadd;
- schoo! record-keeping practices. o ' : _ SR
" The importance of educational record keeping today was formally’: -

recognized. in' :1974, when the Congress enacted the Family Educational .. %~

LA

g .

- Rights and; Privacy Act (hereinafter FERPA). [20 U:S.C. 1232g) This
legislation gives parents of minor students, and students who are over 18, the’;
right to inspect; correct, amend, and control the disclosure of information in%""

: -education records, It obligés educatipnal institutions to inform parents, and,

students. of their rights, and to establish policies and procedures through
. which their rights can be exercised. Coa o o o
"FERPA represents an altgrnative 1o the omnibus approach 10 .

. regulating record keeping, taken by the Privacy, Act of 1974. The Privacy,,

‘Act; applicable to all Federal agencies, levies a broad set of requirements Qui‘g a

a_djverse ‘mix_ of . records and record-keeping institutions. FERPA, i1

U
3
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contrast, is Largt:ied on education records, the individuals to wlmrn they
o pcﬂ.mn,and the institutions that keep them,

. regulations - lmplsmﬁnnng it /45-CF.R 99], and the activities of the

~“deyeloping and implementing,policies and procedures that meet minimum

~for’the development and implementation of local substantive and procedur-

"* affects without requiring either prior Federal approval of local policies and

" mance.-

- educational’ institutions in complying with ‘the law.. At the time_of the

'FERPA, the Department of Health, Education; and Welfare (DHEW)

i L " "To evaluate the rm:nls of FERFA as a privacy pmlcchan stalule, the
“i .« Commission:held public hﬁanngs in October and Navember 1976 to learn .
- about the experiences of parents, studets, professional educators, and -

' Department-in carrying out its responsibilities under the law, exemplify, - B
albeit- imperfectly, a novel .regulatory strategy. that might be-termed ' -
“enforced self-regulation.” The regulaied institutions are responsible for .

~ requirements established -by Jaw. Those legal requirements state objectives, - “

- procedures or systematic Federal monitoring of each msmmion s perfor- " .

~--al requirements, but-do_not prescribe detailed substantive standards or:’ - -

v,_'nmp-ase ﬁneigramed prc;sdures- Such a strategy entails penalties for ~ %
*violations_of locally established standards anid procedures, but does not -
.-~ impose any psrhtu]ar mlerpr:taunn of substantive standards. Rather, it
“relies on making an-institution accountable to those whom it most directly

“ “'fheaﬁngs, the Depanmsnl of Health, Education, and Welfare's final FERPA - e

- regulations had been in effect Jess than nine months, although the statute
“'had been in- force for almost two years. Many institutions were

- and procedures..
In' the Commission’s View, however, the hearin ng testimony confirms

" the.mecessity and validity of most FERPA requirements and the- potential .
efTectiveness of “enforced sglt‘-regulalmn The hearing record also indicates

that some features of the sfatute, and regulations make implementation

- diffi cult or.dilute its effectiveness. Nonetheless,” FERPA is apparently - -

- developing, or ‘had only res.:gntly begun lo implement, their FERPA poh:nés '

leading educational institutions to respect some basic record-keeping rights - -

that were not uniformly accorded students or parents before the Act was . ,

pass:d_ ot

‘s balance among individual,institutional, and societal interests.3”

N . Educators] parents, and smd:nls have generally” acgepted FERPAS
7 . principles ﬂcsplte some minor problems and misunderstandings, and the -
s T extreme sensitivity of educational institutions to Federal regulation. In spite
. . of the substantial’ delay: in issuing regulations and the resulting lack of *
el awareness and even misunderstanding of the law,  the testimony of
7 . educational institutions indicates that enforced self-regulation can take - . -
*-hold, ‘and, if erEngthgned can be an effective tool for. stnkmg the: proper’ "

o

This chapter reports the resulls of the Commission's assessment of the - = -

B Fsﬁuly Educahcvnal Rights and Privacy Act af’ 1974 and recommds some

3 SEEV for mmple. written statement of Franklin and Marshﬂl College, Education Records,

B (‘herem:ﬂ:r alaﬂ as "‘Edu::aunn Records Hﬂrmp“)

- Hearinigs before the Privacy Protection Study Eomm;ssmn, Nnvembﬁ‘ 11,:1976, pp 7-15
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changes in the Act that will make it better able 10 achieve the Commission’s -
public-policy goals of minimizing intrusivencss, maximizing fairness, and
crealing legitimate, enforceable expectations of confidentiality. The first
'+ section focuses ‘on the role of record keeping aboul students, It summarizes
.- " the missions and. functions of the various types of educational institutions™. -
~ and describes the records they keep and how they collect, use, and disclose

" information about ‘individual students.: This section also describes the
. . -lesting and data-assembly service organizations whose highly specialized
* education records play a major role in post-secondary ‘admissions and
financial-aid decisions. - »
. The second section describes the Family- Educational Rights and
- Privacy Act, its accompanying DHEW regulations, and the experience-to
‘date in‘implementing.the law. The third section assesses how well personal .
privacy is protected by FERPA, and presents the Commission’s basic

- conclusions. The focus in the third section is on specific record-keeping

. problems that aris¢ in the yarious types of educational institutions and the
5" tools the individual currently has for coping with-them.. The final section . . ..
“x* recommends .additional steps 10 clarify and strengthen FERPA as an - =,
" instrument for achieving the basic Dbjﬁcﬁ\!és of the Commission as they, .
. rélate to educational record keeping, = T

1

| RECORD-KEEPING PRACTICES-IN EDUCATION

o Some 60 million students are currently enrplled in forinal educational
&= programs ‘provided by educational institutions;-As-a-student moves from . <
" one point to another in the education system, his path is blazed byrecords . - .
. concerning his performance, his behavior, and his own, and -often his ... =
. family’s, life circumstances. These records are created by an‘ educational .
_ - institution mainly to record the student’s progress, to help make decisions
_"about him, and to improve thg effectiveness of the educational programs the *
* institution provides. e R R
Education. records aré generated in many different organizational. = " -
" settings ‘from pre-school through posi-gradiiate institutions. For most . _
‘individuals, the educational experience is a progression through a numberof . -~
organizations with differing mussions, rolés, functions, and authorities with-

respect to both the individual and society. It is important 1o recognize that -
_the record-keeping practices of educational institutions reflect - those
. - differences.”” . . e 4
Zn = - The mission and role of an educational institution are key determi-. " "
7 nants'of its record-keeping practices. The mission of a pre-schoolisto care - . -*(
for'and nurture children and to Jay a foundation for the-academic tasks they = 7
will confront in elementary school. The elementary school’s mission 18 . |~
-"- ‘nurturant and custodial, but also includes formal instruction in reading, .
" mathematics, and other subjects, As the child moves through the elementary - .
' years, .the’ school's custodial role is augmented by a greater concern for
:socialization.. Gradually, the schools nurturant role is overshadowed byits - .~
role in developing fundamental academic skills until thejunior high-school R o
‘when ‘the nurturant role disappears altogether. The custodial role

Q
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rernains as long as compulsory education laws force children to atiend
schoo), but the school’s emphasis shifis towards maintaining the order
necessary 1o carry out its acadernic mission. '

_ The post-secondary educational mission is almost exclusively one of - -
‘ntellectual development and training; it includes only vestiges of custodial = .:
care-and behavioral control. In most post-graduate and professional schools

- @ concern with socialization veappears, but is much more narrowly focused . -

" on inculeating professional mores and ethics. Thus, while-the instructiona] - !

" mission runs as a common thread throughout all schooling, there are, in fact

- as well as in law, two quite distinct educational systems in this country: * ©

* .7 elementary and secondary education on the one hand, and post-secondary - .
education on the other. - _ ‘ A R

".. ELEMENTARY AND SECONDARY EDUCATIONAL INSTITUTIONS :
=7 - -~The-ways in which record keeping about students in elementary and -
" -secondary educaiion différs from record keeping about students in higher.
~ education can be ynderstood by examining six features of the - record
“ keeping relationship in ihe two systems: (1) the role of records in decision :
*=..making;. (2)_institutional decision-making responsibilities and' authorities; -

() variations in organizational settings; (4) the ways in-which.records are-
. created and used; (5) record-keeping responsibilities and authorities; and (6) -

© - disclosure practices. _ cn
‘,‘? : N ; . . v Q‘;ﬁ- ] A ' . . R

bl

“Tie ROLE OF RECORDS IN DECISION MAKING  + S

237" “Elementary and secondary.educational institutions share responsibili- .
1y for the intellectual, social, and ethical development of a student with the .
'student’s parents and with others who:deal with youth,such aschild welfare - - .
“and juvenile justice agencies. In pursuing this broad mission of child.” "
~development, schools providé instructional services, -regulate behavior,
- 'report to parents an academic performarnce and social’conduct, diagnose’
" siudent needs, and conduct special programs for students. The visible
decisions they make concern matters such as class placement and promo-
. tion, eligibility for special educational programs (such as for handicapped or. "
"7 gified children), eligibility for public assistance and social services programs -
..., (school breakfast and lunch programs, for.example), and major discipliniary:-
- decisions, such as suspension or.expulsion. Much less Visible are the series of
‘smalldecisions _they  make which subtly shape a student’s educational -
- career: decisions about -the speed with which a child’s development should
.. be'fostered in specific areas of academic course work or personal conduct,
- for -example, or about the sanctions and rewards. that should be used to

= discipline or encourageachild. -~ - . : At

" 7% The™ main characleristic of- decision .making about” stidents in -
~"elementary and secondary education is that it is contextual. Regardless of .
_“the philosophy:of educalion a school espouses, elementary and secondary
‘school’ professionals generally believe that decisions: must be made on' th
is.of the “whole child”; that is, that intellectual and social developmen
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" ‘are intimately related. This encourages schools 1o assemble so much
information about studen(s -that it becornes difficult to determine which

" information is or was the basis for a particular decision. Both in routine "~
decision making, such as-when class placernent or promotion is at issue, and
in decision making based gn fairly specific criteria, such as when public
. assistance or social services eligibility must be decided or suspension OF .
~“expulsion proceedings concluded, the practice is to look at such a.
 multiplicity of factors that the relationship between specific items of
“/information and the ultimate decision becomes increasingly unclear.

-+ INSTITUTIONAL DE:1§1¢:N;rgik“ﬁ’§'éf RESPONSIBILITIES AND AUTHORITIES
- Public schools are given broad authority 1o make decisions-about’
students. Public elementary and secondary institutions must deal with all
children. Admission is not selective, nor can public schools set performance
- standards ‘that would eliminate certain students from the student body or
" “narrow the variety of programs that will be offered. Thus, while they strive
10 cooperate with parents, the degree to which public schools share authority
“with parents has been largely left to schools to decide. T
Mot public.edicational institutions are special-purpose local govern- .
ments created by State law, accountable to the people of the school district
*’through locally elected and appointed school boards and school officials. *
'State education laws place limits on the authority of schools,.and prescribe
*dite process, procedures that order decision, making and reinforce parental -
. “control. Nevertheless, a State code cannot regulite all placement: and -
- treatment decisions, and many ‘such decisions are nol visible enough to ",
. parentsito induce their involvement. Parents of private and parochial school” - =
. students have the option of ‘withdrawing thieir children from the school if .. .
S th«:'jdisli}ée the’ manner in which the school exercises its authority, but T
- “beyond i,l\j_at;-parents have little ability to control decisions made by ...
diementary and secondary schools about their children, even in the private- .. . *
-f/sahpalsetting._x . S | - S S

.

& ‘ . -,
~ VARIATIONS IN ORGAMIZATIONAL' SETTING

‘.. r+ Elementary and secondary education occilrs ina diversity of organiza-
tional settings. Despite a strong trend toward consolidation; there are still
more than 15,000 school districts in this couritry. Within and among districts

~there is_also “great- variation”in size, .organizational eé’mpléley; types-of -

special services offered, and intensity of involvementin economic and social

issues, . ‘uch- as -racial balance;-drug use, juvenile  crime, and cultural” .
isadvantage. The Los Angeles Unified School Disirict, for example, serves

over 600,000 students. It has more employees providing administrativeand . =~

ecial; teachers, different organization- |

than for its special ones, and i

atiopal services than classroom
striictiona] services

fordts'i

=
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own police force 1o cope with juvenile crime problems. It also receives
massive Federal funding4 In contrast, some small consolidated rural school
- - districts serve fewer .than 10,000 students, maintain a high teacher-to-.
_suppport stafT ratio, offer only a few special services, have few delinquency
~ problems, and receive minimuin Federal supporl.

"~ Despite these “differences in organizational ‘setting, however, all -
~ schools today have some common characteristics that affect the way they L
_ collect, maintain, use, and disclose information about students. S
- :Schools argplgndihg to rely more on records than on personal
. * contact in arriving at decisions, | e
. As maintaining order and sharing decision making- with A
" parents become more difficult, school officials feel a- greater . .
. need for autonomy and for confidentiality in’communicating .
.. | with other school officials. ) N o
s . Policy-making functions have been increasingly centralized as -
. .a consequence of growthand consolidation of school districts, |
but administrative decisions and policy, implementation
‘remain- decentralized and generally free of monitoring by a
: _centrat authority. e
... Children are -assigned -and treated - according. 1o . special -
categories established on the basis of various characteristics * -
- and performance indicators. .+ T
s Educational personnel have become increasingly profession-- "~
“alized,  and thus more attentive to the standards of their -
PO particular professional specialties than to those of the institu-
ST ES tion that employs them. L, PR O
PR .* Any school or school districtis a microcosm of the communi-
_ty in which it exists and hence, to, the degree that juvenile
. crime, racial conflict, drug and child abuse, and other social
 problems exist in communities; schools have to deal with:them™ "
both alone and in cooperation with other community institu- -
& . Because most school districts’ are overcommitted, driven by -
%, " - contradictory demands to deliver more serviges and copewith ~
' social. problems while reducing costs or holding them con- = -
* stant, record-keeping problems cannot successfully compete.
with-other. démands for their time, attention, and fesources. &

~ CREATION AND Ust OF RECORDS : -

"o .The . content of school records is to some extent required- by State
"educalion laws and local school boards. Information such as the child’s 3
name and, birthdate, immunizations, and a certain amount of descriptive :
~ information about family background at the time of enrollment are usually
‘required. Thereafter, grades and credits are added to a student’s record,

e,

* .4 Testimony. of the Los Angeles Unified Sebool Disti
bgg,l??ﬁ_i_pp, g8-100.- ‘ ) o

Educahﬂn Records ‘Hearings, i
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-along with health information, test scores, actions authorized by the school, -
parental authorizations or prohibitions,” and family financial data, In -

" addition, a student record now almost always includes information about ©
. the behavior and personality of the student, his-social life; and the status, .
- attitudes, and behavior of his family. For example, one school district’s :
*. . guidelines® allow the accumulation of information about o e e

*  family life—attitudes of parents toward the school, stability of
the home, the social and economic status of the family;

. personal chafac:tgri‘sticssaggrgssivgn;ess, amourt of attention.

' . demanded, reaction to sexual development; and -

s social life—crushes, boy-gir] relationships, kinds, numbers, °

“and age of friends, and membership in churches, lodges, or

, fraternal organizations. : E

- Much of the-information about a student is kept at the school in a - -
- cumulative record, but some information—such as psychological test data, '

" records of family visits'by school social workers, eligibility for special
programs—is maintained separately. R L .

-—-Methods of collecting information vary. Much,of it is provided to the

school directly by the student or his parents; whi ¢’'other information comes

from tesi scores and teacher or administrative . evaluations. ” So-called”

“wanecdotal: information” is created by the institution on its own initiative -
from observation of the student; from analysis, interpretation; and synopsis ; .

of information already on record; and from- interpretations made by the

. -person creating the record when information ‘provided by the student or
o parentisinsufficient. =~ . ' SR S ,

" Anetdotal information tends 10 be negative. Elementary and secon-,

- dary institutions normally have resources available to them for the detection

“‘and treatment of ‘special student problems. Thus, the task of detecting

- -problems early and providing spécial treatment to remedy them creates a
*diagnostic bias loward negative information. This bias may grow when: there

are institutional or fiscal incentives-to over-identify problems. It also’can

~‘grow when the methods of diagnosing a problem leave room for.interpreta-

. tion,"or when the person making the entry is not professionally qualifiedto * -~

.+ report a diagnosis (e.g., the diagnosis of unruly children as hyperkinetic by ~ . - °°

+ .+ peoplewho are not.medical professionals). o o
. There are few limits on a school’s internal use of education fecbrds in .

N =

" making administrative and instructional decisions about students. School'
. authorities do not hesitate to seck and use whatever information about the

. 'student’s background and personality might seem o bear on his academic
performance, Even those special programs to which:a child is assigned on -
the basis of -some specific characteristic tgnd to use a broad base -of

information*in making decisigns about him once he is in the 'program..
Individuialized instruction, “mainstreaming” (i.e., incorporating education- -

ally handicapped children and programs designed especially for them into

[

T3 Los Angeles City Schdol Districts, Division of Elementary Education, Guidance. and o
Counseling Section, Cumulative Record Handbook for Elementary Schools: A Guide for Teachers, = =
Tentative Edition, December 1968. S o R T

= .
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the normal ¢lassroom situation) and team teaching--all Fopular innovations
in elementary and secondary education today—are likely to intensify rather
than diminish this reliance on a large number of factors jn evaluating &
student. . 7 '
Standards regarding the contént and use of records often exist on
paper but are rarely put into practice. The best information management
practices are found in academic grading, Grades are systematically created

y processes generally known to parents and students and are documented
and regularly reported to them, For other types of records, however, there
are few generally accepted standards of relevance or propriety. Adfhinistra-
tive confrol of record keeping is minimal. While most institutions define
what they consider to be basic information, individual educators generale a

wealth -of other records. For example, many individualized instruction

programs require a diagnostic profile of each child to be used in making
day-to-day instructional decisions about him, Without systematic quality
control, however, the information in records of this type is bound to reflect
the varying competencies of the professionals who create them,

Some elementary and secondary school districts have pguidelines

specifying the kinds of information members of the school staff may enter in -

a student’s cumulative record. For example, a guideline might specify that
entries include only firsthand observations, noting the time and place of the
. observation ‘and the identity of the observer. To make such guidelines
* effective, however, the staff must be trained to follow them and student
records must be systematically reviewed for compliance. . .

Given the multiple functions and broad responsibilities of elementary
and secondary schools, the differences among them, and the emphasis on
the whole child, there is understandable disagreement about what standards
for record keéping should be. Even if standards for relevance, E:npﬁ‘ely. and

“reliability of information were firmly established, it would be difficult to
monitor their application because record keeping in most school systems is
so decentralized. - '

RECORD-KEEPING RESPONSIBILITY AND AUTHORITY

- The authority of educational institutions to collect, use, and disclos¢,
information about students is even broader than their authority to make

.administrative and instructional decisions. State laws usually do not restrict
the collection of information, nor do they surround the information that
forms the basis of educational decisions with due process protections.

3}’“ Local boards of education seldom involve themselves in developing
Jecord-keeping policies, leaving it to professional educators, whose primary
“concern is school management, to establish such policies. Educators, in turn,
_have given the matier little attention and have seldom consulted parents and

 Students.about what information is collected or how it'is used. As records

“come to substitute for personal interaction, educators understandably come
10 view records as their own and view the involvement of parents and

sludents in decisions about record keeping as a threat to their autonomy and:

. an implied insult to their integrity. o o-

"
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DISCLOSURE PRACTICES

Most elementary nnd‘szmndn?’ institutions have a tradition of
treating records about students as “within the family,” that is, as entrusted
1o the school for use by the school. The tradition is being challenged by both
internal and externa) - pressures. Increased specialization has divided
responsibility within the school among teachers, psychologists, social
workers, security personnel, and professional school administrators. Each
type of school employee tends to have different relations to outside agencies
and professionals. Thus, a school social worker, for example, relates as much
to a colleague in a child welfare or corrections agency as he does to his’
school principal, Moreover, he often needs the assistance of prof essionals in

‘those agencies who turn to him for assistance as well,

~ Some belicve that schools exceed the limits of justifiable sharing of
information about students or their families, For example, in school districts
troubled by pang violence or drug abuse, school disciplinarians may

“informally “share information about student behavior with local law

enforcement agencies. In Maryland, for example, a county government
began collecting information about students’ families ostensibly to establish

_the students’ eligibility to attend county schools, but the information was

routinely shared with motor vehicle and taxing authorities for purposes
having little or nothing to do with the educational mission of the school
district.8 . I C

A school district may also trahsfer individually identifiable informa-
tion from student records to other State agencies in order to establish the
district’s eligibility for categorical funds. In addition, school districts also -
share individually identifiable records with State and Federal agencies or

their contractors for audit, program evaluation, rescarch, and statistical

- purposes. Decisions to use student records for rescarch purposes are usually

made at the level of the individual school, whether or not policies regarding
such use exist at the district level.

' The Commission’s findings indicate that practices with respect to
research use of student records in elementary and secondary school districts

" vary widely.” In some districts ‘the outside researcher is considered a

nuisance. In others, it appears that close relationships exist between school
personntl and university-based researchers who share a common interestin

‘the use of student Tecords for research purposes. In most cases, however,

research has Jittle or nothing to do with the immediate education of the child
whose records are used, nor does it directly benefit the child or:the school.
While sorme schools seek parental consent before disclosing records for
research purposes, or parental- participation if the project entails .the
collection of new information, practices at the elementary and secondary
level seem to present few barriers to the use of student records for research

purposes..© _ Do

6 Elizabeth Becker, “Parents say ‘School board is prying,™ Washingion Post, May 6, 1976,
Maryland Section, p. 6. - : ) '

7 Testimony of Stefan Javanovich of the Urban Policy Rescarch Institute, Education Records
Hearings, October 7, 1976,pp. 121-22. . ) B SRR

- 7
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Education records, like hospital records, public assistance and social
services records, and other administrative records are becoming o valuable
commodity for large-scale studies, Schools are finding it more difficult to
resist research demands on their records or to control the conditions of use
and redisclosure, especially if the research is sponsored by an agency that
supplies tham with funds,

PRINCIPAL RECORD-KEEPING PROBLEMS

While any generalizations about a world as large and diverse as
elementary and sccondary education must havt numerous exceptions, the
Commission’s inquiry led it to .the following gencral conclusions with
respect to the records elementary and secondary educational institutions
generate ahout legdemsi .

o School record-keeping practices are often anachronistic and

.. institutional interests tend to overshadow the interests of

* students and parents in the collection, use,and dissemination
of education records, )

e Given the demand for curriculum reform, improvement of
service delivery, and cost reduction, theré is little incentive to
devote the time, energy, or money to update or substantially
modify record-keeping prattices,

*  The character of educational record-keeping systems (e.g,, the
range of information they include, its subjectivity, and the
lack of criteria for relevance or propriety)’ create, privacy
problems for an individual whose ability to/protect himself is’
weak. ' I

e The authority, of the institution, the uncertain rc]alionshig '
. between decisions and information, and the institution’s weak
. accountability to its students and their parents further .
diminish the individual's ability to cope.

*  Aseducational records become more important, educational
institutions tend to see control over them less as a stewardship’
on behalf of students than as a prerogative that-cannot be:

- shared with students and parents. '

e . The' pressures for more collection and dissemination of

© information;will continue, and there is little to counter them.

PoST-SECONDARY EDUCATIONAL INSTITUTIONS

. The primary mission of post-secondary institutions is academic and

.vocational, and focuses on the development of intellectual and. technical

skills, Because most students in institutions of higher education are adults,
the institution shares responsibility for their development not with parenis
and other social institutions, but with the students themselves. Normally,
institutions of higher education do not actively seek to identify students who
are potentially eligible for assistance that supplements academic. training. -
The institution may or may not assist a student in obtaining public

]
= L3 _
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assistance and social services, for example, but if it does, acceptance of those
services by the student is voluntary; the institution does not have custodial
responsibility. : ,

The dilTerence in institutional mission and responsibility is the key to
understanding' the difTerences betweén the record-keeping practices of
clementary and secondary schoals and those of post-secondary schools. In
post-secondary education, the minimal institutional responsibility for
socialization of the student and the fack of custodial responsibility creates a
simpler and more differentiated set of relationships between the iristitution
and the individual, ' :

THe RoOLE OF RECORDS IN DECISION MAKING

The limited and narrowly focused mission of post-secondary institu-
lions results in a more limited and clearly defined set.of functions and types
of decisions. The pﬁmary functions are to provide instruction, to order a
student's progression through a broad but highly standardized set of
instructional programs, and lo provide academic counseling, In addition,
most post-sccondary institutions provide a range of ancillary services such -
as medical care, financial assistance, and housing. :

The majority of post-secondary institutions draw a clear line between
instructional and ancillary services, The student’s academic relationshi
with the institution is usually clearly segregated from his financial, mgdicaﬁ
or housing relationships. The basic decisions that relate to admission, 1o
evaluation of academic performance, and determination of eligibility for
financial aid are characterized by highly rational, comparative decision
making based upon well known criteria. - :

INSTITUTIONAL DEGISION-MAKING RESPONSIBILITIES AND AUTHORITY

The relationshjp between a post-secondary institution and its students
is voluntary and contractual in.nature. Generally, the rights and responsibil-
ities of both are spelled out in advance, Rules of conduct, and sanctions for -
violations, are madelknown to students. Academic requiremens, in terms of

‘required courses and performance levels, are clearly defined. Admission is
.usually selective except in-some State systems, SO most institutipns can use

performance standards to control enrollment. Individual institutions can
also control the variety of programs they offer. _
Post-secondary institutions have much broader authority than do

" elementary and secondary institutions, Public institutions are established

and regulated by State law, but generally are delegated broad authority.
Privaté institutions are subject to some government regulation, but it does
not usually affect their authority over students. Nevertheless,.post-secon-

" dary institutions have in recent years increasingly shared both responsibility
‘and authority with students, The involvement of students in governance at

the departmental, college, and even university level is commori, especially
insofar as program planning, standard setting, and developing due process .
mechanisms for dgci‘isiarr making are concerned. Colleges and universities, -
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particularly those that are public, have permitied, and in some cases
encouraged, strong student organizations 10 nepotinte with faculty and
administrators on matiers of mutual interest,

VARIATIONS 1IN ORGANIZATIONAL SETTING

There is a strong trend toward large and diversified public higher
cducation systems with huge campuses. Some states like California have a

" university system in which each campus has a full array of undergraduate,

raduate, and professional schools; a state college system in which each

campus has a full complement of undergraduate institutions and some.

raduate and professional schools; and a number of community colleges.
Nonctheless, there are stillmany private institutions, including sectarian or
liberal arts colleges, with fewer than 1,000 students, '

The size of student bogies in post-secondary schools can vary froma

few hundred to 50,000. Some,campuses are urban while others are located in

communities with a smaller population than the campus. In the latter case,

the community may be econotnically and socially dependent on the school.

Some: campuses have more than 100 departments offering specialized
training and more than 15 quasi-aytonomous schools or colleges. Some of
the larger campuses have annual budgets of over $300 million and more
than 10,000 employees, Most post-secandary schools have some kind of law
enforcement it or special arrangement with local law enforcement units.
Some use Federal funds only for Basic, Opportunity Grants for Handi-

" Federal agencies.

Again, however, there are certain characteristics common to all of
these diverse organizational settings that afTect the collection, maintenance,
use, and dissemination of records about students.

*  The larger the student body, the more likely it has been for an
: " institution to rely on records rather than on personal contact
. *'in dealing with Students, particularly at the graduate levels.
* ' In the last decade, post-secondary institutions have increas- -
. inglyshared authority and responsibility with students, _
*  While growth has led to centralization of policy and adminis- -
trative support functions, academic decision making about .
individual students remains highly decentralized. v
* - Ancillary services such as health care, psychological services,
law enforcement, financial aid, and undergraduate admissions -
tend to-be highly professional and completely separate from
the academic decision processes, -with independent record-
keeping practices that are governed by the standards of the -
different professional groups involved,
*. Universities and even small colleges, tend to be cities unto
themsklves; not microcosms of the communilties in which they
are located. Hence, relationships with community“agencies +

- . aréthe exception rather than the rule. .. - - -

Colleges' and universities, like .elementary and secandagr -

capped Students; others receive up to 40 percént of their total budget from
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swhools, are caught between demands for more services and
high fixed costs. Many engage in research and public service
functions, both tb support their praduate a'mr professional
programs and to meet public needs, These activities often
strain their budgets and dominate their attention, Almost all
are under tremendous pressure from State Jegislatures, stus
dents of alumni o curtail rising costs, '
+  Many post-secondary institutions are major employers, custo-
dians of massive physical complexes, and inajor contractors
 for a variety of Federal agencics. As such, they must comply
with Federal program requirements that tend to increase their
costs, decrease tnanagement control at a time when they are
pressed for management effigiency, and dominate much of

their agenda, Federnt requifements arising from anti-diserimi-" -
nation lcgis!alimn;.-"Fedem] procurement practices, occupa:
tional ‘safety and environmental protection legislation, stu-
“dent-loan and other financial assistance programs have made
post-secondary institutions wary of Federal regulation. Post-
secondary - institutions have also developed a tendency to
concentrate on the letter rather than the spirit of Federal
program requirements.’ :

CREATION AND USE OF RECORDS

Post-secondary institutions maintain many different kinds of records
about students. Some are centralized; others are created solely for the use of
a department, committee, of individual faculty member. Some are conscien-

. tiously used for only on¢ purposc, others are segregated in theory but are

actually used widely for many purposes. Some are uniform in content,

. format, and method of collection; others differ widely in those respects. The

problem for the individual in a post-secondary institution arises from the
difficulty of finding out what records are being kept, by whom they are
being kept, and for what purposes they are beingused. '

The records on students that arc céntralized are'primarily academic
records (e.g., courses, credits, grades, letters of recommendation), atten-

+ dance records, and financial records. Such records seldom include much

information about a student’s family or social lif¢, and only rarely include

‘anything about a student’s personality and behavior.

" The centralized record about a student starts with admission. In most
of the public undergraduate institutions, admissions is a fairly straightfor-
ward and simple process. The applicant supplies most of the information
needed, including academic, financial, and health information, and often

* Jetters of recommendation to verify and supplement the academic record.

Registrars’ offices, usually maintain the official academic record, which
includes’information regarding course work, credits earned, and grades-
Health and financial records are maintained separately. -~ -

In private undergraduate institutions, and in both public and private
graduate and professional schools, the admissions process gencrates a

&
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" detailed record on the apglicanL dnly part of which is supplied to the school
by the applicant himself, Such records may include the resulls of faculty and
saT interviews, letters of recommendalion, indicators of expected .perfor-
mance generated from analysis of transcripls, ratings or rankings created by
the admissions process, and documentation of the nctions taken by
adinissions officers and committees with respect to the individual applicant.
‘The admissions decislons of these institutions often allow for considerable
exercise of professional judgment, unsuﬁpaﬂed by documentation. Admis-
sions critena often include vaguely defined attributes such as “character®
and “morals.”® Although some admission decisions are made on the basis of
objective information, ih many cases highly subjective data on applicants is
g@flg:(ed and used. Institutional controls on the relevance, propriety, and
reliability of the information collected do not appear to exist, o

Letters of recommendation, whether wiitten at the request of the .
applicant or the institution, play a role in some but not all admissions
decisions. While there is great variation in attitudes toward the value of
letters of rccommendation, the professors Erepaﬁng them, and the institu-
“tions receiving them have tended to treat them as confidential communica-
tions that should nor be made available to the applicant. , 7

+. Universities usualéy set minimum record-keeping requirements for
colleges and academic departments, bu, academic record keeping outside
the registrar’s office is extremely decentralized. Colleges and universities
have very few restriclions or even guidelines on content, format, or method
of collecting information for records kept at the depariment of coltege level.
There are, moreover, few incentives for an academic department 10 cede any
professional or departmental contro] over record kee'ping toa centralized
authority within the institution, This is especially true if control impinges on
activities that faculty members perceive as professional prerogatives and
which, therefore, crucially affect faculty-administration relationships. No-
netheless, problems such as grade inflation suggest that the professional
standards of judgment in academic performance evaluation are inconsistent,
relatively weak, and often of no great interest to those making such.
judgments. Faculty members are not specifically trained to cvaluate student
performance. While standards are difficult to set, and the evaluation process
will always rely heavily on professional juddgmemi records of evaluators

- normally do not include the cvidence underlying the judgments they
contain. " * 5 '
> As writlen records tend to be substituted for the unrecorded personal
knowledge of faculty and administrators, “‘second-order” student records

. have been increasingly generated, An example of such second-order records
are those created by teaching assistants to enable a faculty member to
operate in a system which presumes he has dpersanal knowledge of his
students, even though his clasa may include 400 students. ‘Another
illustration is the records created by' academic supervisory committees to
develop and mionitor a graduate student’s curriculum. Such records may or

_may nof be official, and they.often differ within colleges or even within
® Testimony of the Medical School, University of California. Los Angeles, Education
Records Hearings, October B, 1976, pp. 556-58. ) -
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pariments of the same insygmlicn. Information in these'kinds of records is, -
wever, almost always limiled 1o academic performance and performance
aluation, They are not used for diagnosis or specialized treatment because
sdents in post-secondary schools are expected 10 make decisions about
urses without th} benefit of someone else's analysis of special needs.
Ancillary services can be quite elaborate in post-secondary institu-
ns. Many unix@rsitg counseling centers, for example, provide psychothet
iy for students, And almost all maintain student health centers stafTed by
|y;icinn3;Manf even have hospital facilities for student use, Financial aid
rvices; 100, may be quite extensive, and may generate exlensive records
jout students and their parents. These findncial records are not commin-
ed with other centralized records, however, and information in them is
rely disclosed or used within the university' for other than financial-aid
ITpOSes, . .
Post.secondary institutions usually keep disciplinary records on
sdents, and many institutions have campus security units that maintain
eir own records. Student records are often shared between administrators
sponsible for discipline and campus security forces.? Such information
ses not affect academic decision making, although academic records are
‘ten used in evaluating students who have created a disciplinary problem.
evertheless, there are few internal limits on the use of academic or
sciplinary records. For example, the turbulent period of the late 1960's and
1ly 1970%s provided many examples of the ability of institutions to collect
yd use information about students in order to control them1® The
sundaries - between academic and disciplinary decision making are
smelimes more nebulous than the institutions like to admit, and in times of
slitical stress, professional ethics are a poor, substitute for legal controls
ser the internal uses of records, :

= 5

£CORD-KEEPING RESPQNSIB]L!!T? AND AUTHORITY

. Post-secondary institutions have almost unlimited freedom to collect
»d use records about students. Few proscriptions regarding the collection
- use of records appear in law Or university policy: The public accountabili-
. structures in both public and private institutions, while powerful, are
sither sufficiently focused on administrative questions nor ‘responsive .
1ough to students’ interests 1o limit record-keeping autonomy. In practice,
-ofessional standards, and the recent trend toward student involvementin
riversity governance, do provide some limits on institutional autonomy. As
sted above, however, record keeping in higher education is prédominantly
professional prerogative. - : : X

* Submission of National Student Association, Education Records Hearings, November 12,
18, ) .
10 Testimony of National Student Association, Education Records Hearings, November 12,

176, pp. 392:93. . . oo

"
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DISCLOSURE PRACTICES )
! In post-secondary education, there is little occasion for information 10

flow beyond the bounds of the educational institution, Colleges and
universities have a tradition of limiting the release of information about
" students 1o external organizations, in effect holding the information in
© wyrust” for the students. Traditionally, they have ‘released information
tegarding attendance, deprees received, courses taken, and honors received,
but most will not transfer records of a student’s academic performance or

financial situation lo other institutions unless a student requests that they do
P ALl : . ) i,

Much of the current deimand for information in student records ¢comes
from commercial interests developing mailing lists, or from Federal agencies
conducting research, evaluating programs, or auditing financial records. For
example, controversy avose recently over the use of student information by

‘ the Veterans Administration (VA) in auditing VA student-aid programs
administered by institutions of higher education. The VA auditors compare
records of students who do not receive its funds with the records of students
who do, and inspect student records without the consent of the students
involved,? In at least one reported instance, records on students were

hysically removed from a school to another location where they were

: macsessigle 1o students.13 Still, rescarch using information’in records on

“students in individually_identifiable form in higher eduction is not

s 3

extensive: In addition, while institutions may permit such use without the

consent of the individual under certain circumstances, universities are
usually quick :3 demand guaranices of confidentiality from the research-
ers, 1 :
i The most sensitive disclosures made by post-secondary institutions are
to law enforcement authorities. In the recent past, a number of universities
have collaborated with law enforcement “and intelligence agencies to =
generate and shareinformation on the political activities of student radicals.
- Many post-secondary institutions depend on'local law enforcement agencies
. for campus security and may share information with these agencies. This
sharing occurs most often in institutions that have campus security units.
These units, usually staffed by law enforcement professlonals, are more
likely to follow the professional law enforcement norm of widespread
sharing of information with other law enforcement authorities than the
norm of strict confidentiality generally followed by educational institutions.

The information shared is often trivial—for example, the fine for a parking

11 See, for example, Testimony of Goucher College, Education Records Hearings, November
s 11, 1976, pp. 276-77; Testimony of University of Maryland, Education Reeords Hearings,
Movember 11, 1976, pp. 293-96; and Memoranda of staff interviews with admissions officials of
" the Univdrsity of California, San Diego and the University of California, Los Angeles.
12 See, for example, Testimony 'of Goucher College, Education Records Hearings, November
A1, 1976, pp. 276-17; and Testimony of University of Maryland, Education Records Hearings,
November 11, 1976, pp. 282-83. ‘ ' -
. Memoranda of staff interviews wiih Mr. Frank Till, Director of Information Services of the
National Student Association, July 1976. . : :
, '69“ Testimony of Yale University, Education Records Hearings, November 11, 1976, pp. 68-
\
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v

ticket given by a cmnpus polieernan mny have 1o be ﬁmd 1o the local city
government ut‘the latter's oflices, an atrangement which entails a record
transfer of minimal import. In'other situations, such as in cases involving
drug trafTic, major thefis, or threats of violence, the information shared may
be much more extensive and ;unsequ:n tial, ‘

Pumcnm, Rncom-mmpma Pnonuzms

' The Commission’s inquiry ied it to the following general conclusions
with respect {o the records post sgcandmy institutions generate aboul
students, . '

¢  While 1hc inxercsls of educalional institutions tend to over-
shadow the interests of students in the collection, use, and
dissemination of education records, the more balanced
relationship betwzen the post-secondary institution and the

- student, tends to restrict ihe areas of potential harm to the
studem that can result from rocord-keeping practices.

* It is in those arcas that have the preatestimpacton a studext's
career, namely in academic -s-rf‘orrnancs evaluation and
admission to graduate or prﬁﬁ;qsmnal school, thai abuses are
'most likyly to arise, It is in these decisions that judgment
weighs most heavily, that the basis for decisions can be hard-

* 10 identify, and that faculty prerogatives are strongest. Thus, a

student may perceive that any effort to assert his interest in a

record about himsell may jecpardize his cham;es of a

favorable evaluation.: ,

TESTING AND DATA-ASSEMELY SERVICE ORGANIZATIONS

As thé number of persons-seeking admission and financial aid began
to tax the capabilities of post-secondary educational institutions, they

. formed coalition organizations such as the College Entrance:Examination

Board (CEEB) and the Law School Admissions Council to help collect and
process the ' information used to make admissions and financidl-aid
decisions. Thmug,‘l these coalition organizations, post-secondary institu-
tions have since fostered the growth of other organizations that test and
assemble” information on' applicants. Best known among them are the
Educational Testing Service, (ETS} and lhc A:m:ncan College T‘cstmg
Program (ACT).

Testing and datasa'ssembly service mgamhans "have become a gale
through Whlﬂti a student’s education records must pass if he is lo gain
admission 'to ‘accredited institutions and to qualify for certain types. of
financial aid. The student must pay fees for taking tests and for having
information assembled, stored,” and forwarded to the educational institu-
tions he designates, Because testing and data-assembly service organizations
provide their services under contract to organizations like the College’

. Entrance Examinalion Board and the Law School Admissions Council

Jﬂlhcr than to pqsl-sgcondar_y institutions, pﬁhcy reEardmg their record- .

s 7 luj
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keeping practices is set by the former rather than the latier, and the students
they serve have no role whatsocver. 7 7
" Tesling and data-assembly service organizitions are highly specialized

and rely heavily on information supplied to them by the applicant. Their -

procedures for collecting, generating, and maintaining information are also
Eighly automated., Their sophistication and technical proficiency make them

+ sensitive to record-keeping issucs and they have strong fiscal incentives for

N

efficient and efTective information management, and do not often make
serious errors, but they sometimes have difficulty detecting the esrors they
do make. _

Testing and data-assembly organizations usually inform an individual

about the principal uses they make of the information they collect about:

him. Moreover, their,policies generally limit the uses they make of their
records to the purposes communicaled to the individual. Testing and data-
assembly organizations take special precautions to protect individually
identifiable data when their records are used for research, They also have
strong confidentiality standards. One such organization has repeatedly gone
to court to resist altempts by the Internal Revepue Service to subpoena
student financial data.!® Nevertheless, a testing and data-assembly service
organization is not in a position to assume total responsibility for record-
keeping - policies that would operate to safeguard the interests of the
individual, since its policies reflect those of its clients, the. coalition
organizations representing post-secondary institutions. The Commission’s
hearing record indicates that the dversight post-secondary . institutions

exercise over the operations of testing and data-assembly. service organiza- ~

tions. tends to serve their own interests somewhat'better than it does the
interests of applicants.'s Thus, although such organizations deal directly

with individual applicants, and collect and process. mountains of informa-
tion about them, they are less accountable ta the individuals on whom they-

keep records than any other type of record-keeping ingtitution in higher
education, : s

i

. THE FAMILY EDUCATIONAL RIGHTS AND PRIVACY ACT
% Tue Owois o FERPA D

. The growing importance of records about students, and of the record-
keeping practices of educational institutions has not gone unnoticed.

Litigation and the professional literature have drawn attention in recent

years to the misuse of,personal information in the placement of minority
children in' programs for the educationally handicapped.1” Research has

highlighted the impact of stigmatization on the educational achievements of

children and has pointed to the impact on educational decisions of

18 fgﬁfﬁgny of Educational Tesling Service, Education Records Hearings, November 12,
1976, pp. 301-19;; < : ‘ o

18 Testimony of Ohio State University College of Law, Education Records. Hearings,
November 11, 1976, pp. 159-80, : g : -

 Riles; 343 F. Supp. 1306 (N.D. Calif. 1972), Aff'd 502 F. 2d 963 (9th Cir. 1974).

“ e N

= .

-1 Diana v, California Board of Education, Docket No. C-70-37-RFP (N.D. Calif. 1970); P.v, ~
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ertoneous of incomplete information about students. Court cases privr 0
the passage of FERPA in 1974 increasingly recognized that decisions made
by schools can result in harm to students and that students and parents must
therefore have a right of sedress.!® '
Several studies caried out in the carly 1970's documented record-
_ keeping problems in both higher education and elementary and secondary
_ schoals. In 1970, the Russell Sage Foundation convened a conference on the-
Ethical and' Legal Aspects of School Record Keeping to clarify principles
for the management of elementary and secondary school records, Release of
the conference report!® was followed by a second conference on Student |
‘Records in Higher Education and a second report.2® The reecmmendations
in_these reports helped to crystallize concern about the creation, use, and
disclosure of school records. ~ * L ‘
~ The stimulus for_ the passage of FERPA was a 1974 study of ‘the
National Council of Citizens in Education (NCCE).2! In this report the
NCCE identified thefollowing as the most prevalent abuses in clementary
and secondary school record keeping: ’ '

*  carte blanche access to school records by school personnel, law .
enforcement agencies, welfare and health department work-
ers, and Selective Service Board representatives;

«  l4ck or denial of the right of parents and students (o inspect
school records, to control what goes into them, and to
challenge their contents; - -

+ , failure to obtain permission from parents before collecting
information on students dnd their families (for example,
before submilting students to psychiatric or personality tests);
+  serious abuses in the preparation of student records that.
" follow students throughout their educational careers; and
. failure to inform studerits and parents when, to whom, and
why qthers.are given access O records, L ;

On-May 14, 1974, Senator James L. Buckley succeeded in getting a
floor amendniént to the General Education Provision's Act of 1974 which
aimed to correct these probléms. The two main provisions of the amend-

. ment, whichr.applied to any school that receives Federal funds through' the’
U.S. Office of Education (Department of Health, Education, and Welfare), =~ .
required procedures to assure students and parents access 1o those records
and restricted disclosure of records to third parties. Although t e’amend-

. ment had not been the subjéct of Congressional hearings, it was adoptedby

18 Goss v. Lopez, 419 US. 565 (1975); Wood v. Strickland, 420 U,5. 308 (1975); Wiscensinv,
Yoder, 406 US. 205 (1972), - - .
v . 1 Russell Sage Foundation, Guidelines for the Collection, Maintenance, and Dissernination of
. Pupil Records, Report of a Conference on the Ethical and Legal-Aspecis of School Record
*  Keepiag, June 1214, 1972, B .
’  Russcll Sage Foundation, Student Records in Higher Egucation: [Recommendations for the
{?] lation and Implementation of Record-Keeping Policies in Colleges and Universities, June 12- Ty
. 14,1915, . ) * .
.. 2 National Commitiee for Citizens in Education, Children, Parents, and School Records, 1974,
p. 309, ) ' o . '
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ihe conference commitiee on the General Education Provision’s Act later
that summer and signed into Jaw ‘on August 21, 1974.2 At the time, few
educators were aware of it. - ) . :

During the weeks afler its enactment, however, educational instilu-
sjons and other interested parties aroiind the country launched a massive
Jetter-writing campaign o members of Qéngrgsas.— Al this point, the Senate
and House Education. Subcommittees and the Department of Health,
Education, and Welfare Legislative Office.took the lead in working out a

'+ compromise measure, which Senator Buckley sponsored, Representatives of
educational institutions-and of parent and student groups contributed to the
drafting of the revision, which became known as the Family Educational
Rights and Privacy Act. It was passed by both- Houses of Congress and "
signed-into law in December 197424 ' \ - S
7 .The process by which FERPA was enacted had a significant impact on
its subsequent implementation, Several factors are important in understand-
ing this impact. First, professional edncators were not involved in drafting’
the original legislation. nor even aware of its existence.’Al though key, groups
were brought in during the redrafting, their role could only be responsive,
" pot ‘creative, and was, in the main, defensive. Because. there had‘ggzn no
nationgl debate or public hearings on the measure, and only a minimum of
congressional debate, neither the affected parties (i.e., educational institu-
tions, parents, and"studénts) nor the Department of Health, Education, and .
Welfare, which had to develop regulations to implement the Act, received
much guidance on the manner in which the Act should be interpreted:-
.. .Second, FERPA was primarily. designed 1o address documented
problems in elementary and secondary schools, but it was made applicable
* 1o higher education on the too simple assumption that the problems in both
areas are similar and thus that the same principles would apply equally well
_in both places. Representatives of higher education who participated in
drafting the compromise amendment considered the final version to'be a
~* wvast improvement over the original measure. Nevertheless, they continded
to be convinced, that FERPA addressed a set of record-keeping problems
that were different from those that arise in higher education and thus that
the requirements of FERPA would create substantial burdens without
.+ benéfiting students, . : N R .

o

‘ The REQmﬁMEms oF FERPA

. ., The principal requirements of FERPA are straightforward: they give'a.
+ . student or his'parent the right to inspect and review, and request correction -
- or'amendment of, an education record maintained about him /20 U.S.C.
‘= 1232g(a)(1) and (2)]; and give a student or'his parents some measure of *
., control over the disclosure of information from an education record about
* " him {20 U.S.C..1232g(b)(1)]. FERPA obligates educational institutions tc' ..
i provide procedures for inspection and review of records within 45 days from °,

=8
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the time it receives a request for access 1o them, /20 U.S.C. ]1%2;;;’&)(!)(’(31 S
also exempts the following types of records from purent and swdent access:

»  records maintained by law enforcement units of educational
institutions, if such records,are maintained separately from
other education records and if no exchange of information
between those records and other educdtion records is permite
ted /20 U.S.C. 1232g(a)(4)(B)(ii)); -

«  medical or psychological treatment records maintained sepa- .

. rately from other education records and used only for medical

treatment purposes;' provided, however, that such records

'may be seen by.an approprinate professional of the Sm‘iﬂ‘ll's
choice /20 U.S.C. 1232g(a)(4)(B)(iv)]: -3

_» - so-called “desk drawer notes;” that is, personal records of -

. instructional, supervisory, or administrative personnel that

N afe not shared with anyone else except a substitute /20 U.S.C.
1232g(a)(4)B)I)); :

. confidential. letters of recommendation that were in a' stu-

' dent’s record before the Act or to which the student has
waived his right of access [20 U:S.C. 1232g(a)(1)(B)(ii) and "
(iii)1)}; and - ’ ’

. records about applicants who have néver been students at the
educational institution. [20 U.S.C. 1232g(a)(6)] o -

. FERPA requires educational institutions to allow students or parents
to,have a hearing to challenge information in records they believe to be -
inaccurate, misleading, or otherwise in violation of their privacy rights. It"
also obligates an educational institution to correct or delete.challenged 1
information or, if it refuse§ to make the requested correction, to insertin the
record the student or parent's written explanation regarding the disputed
information. [20 U.S.G 1232g(a)(2)] ST
. In’addition, FERPA requires writlgn consent from a student or parent
before a studenTT¥esqrd or any personally identifiable information in it
may be disclosed to a tyird party. Consent is not required, however, when’
the disclosure is to: Co s ' S

e
H

«  officials of {h¥ educational institution acting in pursuit of a
‘ 1egitimate edudatidnal purpose [20 U.S.C. 1232g(b)(1)(A)); )
s+ . officials of schools or school systems in which the student
‘ seeks to enroll, provided theé student is notified of the
disclosire,. givep a copy of the record or information upon .
requést, and hajjan opportunity to have a hearing to challenge' -
the contents.’df " the record or information (20 US.C... .-
. d232g(b)1)(B)sy .
"+’ certain Fedegatand State agencies for auditing and evaluatibn -
.+ purpasee-Bh the condition that no redisclosure of the record is . _
. _ofde and it is destroyed when no longer needed /20 US.C.. .~ =
~" 12324(b)(1)(C), (E), and (4)(B)}); A o
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= - accrediting. agencies for a:x:r@dmng p@oses [20 L’.S‘C
: JIS"gfb){!}(G)j
. organizations conducting studies for educationial puq:xmes ong -
_ behalf of educational institutions, on the condition that no’,
~ redisclosure of the record is made and it is destroyed when no.
: lgngcr needed [ 20 U.S.C. 1;3325(13)(!)(5]
- e if“an emergency, when necessary to protéct the health and
-1 -.safety . of » the student or other persons (20 US.C.

. in response to a judicial order or lawfully issued subpoena,
"~ provided that parents and students are notified in advance of
compliance with the order_or suhﬁoena [..(7 Us. C

1232g(b)2)( B)J.

FERPA alsc: permits an educational- institution 1o dxﬁc]mg dlrecmry
information (i.c., information about the 1denmy or.status ‘of the student

‘tion) without the consent of the student or his parent, provided the student
or parent has had a reasonable opportunity to inform the institution that

,stzgrb)mu)j and. -

& L

which has been publicly designated by the institution as directory informa- .- |

e any or all of the information should not be released without, the student’s .
' ‘pﬁﬂl‘ consent. [20 U.S.C. 1782g(q)(5)] An educational institution-must !\éﬁp o
-an accounting of all disclosures requested or obtained, and allow a student

' or par:m to review the accounting. [20 U.5.C. 1232g(b)(4)(A)] -. .
- FERPA instructs the Secretary of Health, Education, and Welfare 1o

'lil;rorﬂulgam regulations to protect the rights of students and their families in-

" surveys or data-collectidn activities conducted, assisted, .or authorized by

. parents of their rights under the Act. [20 U.5.C: 1232g(e)] .

" "~ the DHEW or an educational institution. /20 U.S.C. 1232g(c)] Finally, 1t
places a’requirement on educational institutions to inform students and

" FERPA applies to any institution receiving. U.S. Office of Educalmn i

- funding and provides for the termination of such funding if an institution ,

fails to comply with it and compliarice cannot be secured \mluntanly [20

" violations. £20 U.5.C. 1232g(g)]

ﬁﬁcceszul attempt to establish a E]Eal' set of minimum requirements for the
own procedures to fulfill these requirements. immcally, FERPA’s most
specific provisions are the exceptions 1g its requirements, and most of them
e Federal agencies duﬁng the drafting of the mmpronuse measure.

2

R,EGUL.ATIGNS I‘.‘IPLEMEN’HNG FERPA

:-:,'réprcsentgalxves of educational institutions, and generally did not interpret

. v

oo

g2 0-17-10 -

: o=

Tam

The  Commission believes lhat FERPA ‘represents a reasonabiy'

~were added at the request of representatives of educational institutions ind'

Y

. "U.S.C. 1232¢(f)] DHEW is required to set up an office and a review board to ;
_investigate, review, and adjudicate violations amﬂ camp]amts allegjng

s protéction of students’ and. parents’ privacy rights. At the same time, its -
" gives each educational institution considerable latitude in establishing its

ln preparing the regulanans DHEW . consulted gxlens:vgly ‘with * %

LhE Act in such a way as to reduce the ﬂmubxhty glven cducalmnai o




134

institutions by the siatute. The regulalions require ¢ducational irsutal
. and-agencies to formulaie "2 policy that specifies their proce

jor

-disclosure: is. concerned, the policy must specify rules and eritena for
- determin
~ .. officials within the institution or agency can gain access to records. It must

_ also specify what categories of information are (c-be considered directory

" PERSONAL PRIVACY IN AN INFCRMATIG! SOTIESY |

effectuaiing the rights given' students and parents by FERPA. Insoiar as -

rig. which educational purposes are Jegitimate and which school

- information. The regulations include broad guidelines for hearing proce- -

- dures, general conditions for disclosure in emergencies affecting‘the health
" and safety of an individual, 'and a definition of the term “student” that
denies students in one component of an institution (an undergraduate

“college, for example) access 10 “{heir admissions records in another

component of the same institution (suchasa law school or medical school).

-~ The statute did not require DHEW to review and approve each

institution’s policies, or to pass judgment on the substance of policies when

-complaints are made, and thg Department has not done so. Responsibility

“for judgments of that sort has been left to local institutions, and wisely so in
the view of the Commission. ’ :

4]

=

- EXPERIENCE IN IMPLEMENTING FERPA TC;“.BATEW:

misunderstanding,” and delay. Because ‘the Congress did not{authorize
. additional funds for DHEW. to implement the law, the Departmenthas not
been able to spend much money doing so. The Department's small Fair
Information Practice Staff was designated as the office responsible for
developing and’ promulgating the regulations required by the -statute,

-ahswering questions and offering assistance in interpreting the statute ai?d

1

“and mediating solutions to conflicts over interpretations.

The FERPA regulations were not issued until June 1976, somé 18

- months after passdge of the Act. Inadequate staffing and funding wefe not
. r & p P s " _ ey e = A= B
~ the only feasons for the delay. Extensive consultations with representatives.
- of educational institutions took time, especially bgcause many educators:
_ were still poorly informed about FERPA and resistant to Federal govern-

-

. :*. 'ment regulation “of any sort. As a consequence, many institutions did
"~ nothing to implement the Act pending the issuance of the regulations, while

The-imp]ér’n;nlétigﬂ of FERPA has been plagued by cronfusion,

S sregulations, handling complaints about violations of FERPA require_rn?fs,-

. others attémpted to develop policies-based on interpretations derived from
the Russell Sage and NCCE sfudies or those developed by their legal

counsels. . _ : .
: The long delay generated confusion and misunderstanding that was
- not easily alleviated by issuing the regulations. While.the DHEW staff was

the public about the law.. Rumors and misinterpretations have been

P

Q

ERIC

Aruitoxt provided by Eic:

_-available to answer questions, not many educators turned to them for -
answers, and there was nio systematic program to inform school officials or

< widespread. 'For example, the Privacy Commission received'an indignant .-
. complaint from an educator responsible for record-keeping policy inalarge - -
. elementary and secondary school district who did not know that FERPA - .7
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- regulations, issued six months previously, had completely obviated the
 complaint. o ' o
- .-"-Another serious implementation problem arose because FERPA was
- - introdUMgih, into ‘an environment - that -has come to expect the Federal.. -
*'regulatory'r _%g;;],ptgsmipﬁvgi The underlying strategy of FERPA, which -
. ' Jeaves to educatiohal institutions most of the responsibility for defining the
- details ‘of procedures toggssure. individual ‘protection, has been viewed by .
“educators as a weakness rather than a strength of the law. For example, the -
president of a local university .recently complained to a reporter. from' the
/" university’s student pewspaper that “the Buckley Amendment is onc of the °
. prime examples of poor legislation, poor administration and everything that -
= goes into it. Just about every institution has a different interpretation of

" make unnecessarily labored and highly defensive interpretations of the law.
. Instead of taking the latitude afforded by the statuté as a challenge 10 their
. professional skill, 'and as an opportunity for innovation in concert, with
. . parents, students, and colleagues, educators have turned to their legal
- counsels. for safety. -In many cases, legally sound. advice has been
.. unnecessarily burdensome and on occa$ion educationally unsound. .. .
"=+ . In'the Commission’s judgment, the major problem .in implementing
FERPA has been the lack of understanding among educators, parents,
students, and the general public both about the requirements of the Act and -
" the strategy of enforced self- regulation that underlies it. Where understand-

" .~ What educators perceive to be ambi'guit'y has led many of thein to. .

 ing of these factors exists, the Commission has found little objection on the . =
1 part-of educational institutions to either FERPA’s principles or 'its- -

- 'requirements.25 Contrary to their expectations, educators have found that
... offering students and parents access to their records does not unleash a tidal -
- wave of-demands for accessand correction that immobilizes educational -
. - institutions. Implementing FERPA has not been burdensome for those
_<“institutions with sound record-keeping practices, or for those that 'have
- sought.in good faith to develop policies consonant with the spirit of the
S law®s " o R S
;7 A few of the complaints about unnecessary burdens are doubtless
“justified. Examples of -possibly burdensome requirements include the
' requirement. to keep ‘a record available to students and parents of all
. requests for disclosure, whether granted or not [20 U.S.C. 1232g(b)(4)(19)];
. the requirement to identify and list all record systems in-a central place
.~ .rather than simply requiring each component to have such a list available on -
- request /45 C.F.R 99.5(2)(iv)]; and the requirement to allow a student to
- :yestrict the disclosure of any or all categories of directory information.- /20

Jane McHugh, “GW. Witholding Iranian Info,” The Hatchel, February 17, 1977, p. 3.
See, for example, Testimony of Frinklin and Marshall College, Education Records

./ " Hearings, November 11, 1976, ) g
. Education Records Hearings, October 7, 1976, pp. 207-22 and pp. 250-59; and Testimony of
" University of California, Los Angeles, Education Records Hearings, October 8, 1976, pp. 487-

= - * Testimony of S,a,nbiegﬁ Unified School District, Education Records Haanng.ﬂcmb:r 7 '
- 1976, pp. 252, 274-76. ' . : PN S

pp- 9-15; Testimony of San Diego Unified School District, . o
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U.S.C. 1232g(a)(5)(B)}: In addition, educators in some eclementary and
secondary schools have found restrictions on the sharing of information
- with'social services agencies unnecessarily burdensome, and some schools at - .
all levels have found it difficult 10 control access to student files by federally-
funded rescarchers. o ; : : T L
" " Claims that FERPA imposes unreasonable costs appear 10 be jargely
" thetorical, Typical of the rhetoric is the statement of a university administra-" -
' ‘tor that universities are “stockpiling lawyers like countsies are stockpiling
nuclear warheads in the cold war."2" In reality, this administrator’s own
- large State university has met the added burden of FER A requirements by
. retaining the part-time services of an attorney who was also enrolled as a
» . graduate student.” 7 . , . £
S In response, to the Commission’s direct request for data oni the cost of
implementing, FERPA, only one institution produced evidence of extra
expenditures. Its estimate, after careful analysis, was that FERPA cost
./ about one extra dollar per year per student and, in doing the analysis, it
_ discovered several ‘places in which the flexibility FERPA allows 'would = -
enable it to cut even that cost without detriment to the individual student.?® o
'Had the cost of implementing FERPA been as great as the rhetoric would
- suggest, the Commission’s request for data would surely have produced-
budgeting and planning documents reflecting the costs from inititutions that,
~“had found thém to be burdensome. While there are obviously some costs
" incurred in implementing the law—an exira page or two of printing, an extra _
form for those who wish directory information withheld, and- the cost of
discussions with faculty, staff, and administrators—it seems safe to infer .-
“that they are insignificant. - . = : .
~ The gost of implementing FERPA depends of course on the quality of N
~an institution’s records and the efficiency of its record-keeping practices ..
prior to the enactment of the statute. If the quality of an’institution's records

I

H

"

.

- were so poor that it receives many requests to correct them, or is subjected to
" other legal action, then: the cost of implementing FERPA: might very well

" .become substantial. The prospect of such costs provides a valuable incentive-
" todevelop better récord-keeping policies and practices..
s . "Even when policies are well conceived, difficulties can arise.in-
*_implementing them. At the elementary and secondary school level, there are :
strong indications that in a large school district with a uniform policy, there -
is often little uniformity of practice among schools within the district. Parent
- "and student groups have documented the allegation that student records are
“ " still being disclosed to- law. enforcement agencies without notice to, of
. authorization from, students or parents and that, in-some cases, *‘desk

v

¥ oo R .

N lﬁ ;f;sﬁién'y‘uf National Association of Staie Universities and Land Grant Call:gé;
- Education Records Hearinogs, October 7, 1976, p. 252, ) i :
‘28 Testimony of 5an Diego Unified School District, Educa

N [ -

Tl Ao 3 tion Records Hearings, October 7,
. 1976,p.270. S
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- grawer™ notes have been used as official records, rather than solely as the

S onal records of a feacker.®® Student groups testified to the Commission -
. that universities or faculty members were subtly coercing students into
" waiving. their right of access to Jetiers of recommendation.36 Further, the

. Commission could find little evidence that educational institutions are doing .+~ '

¥ very good job of informing students and. parents of their rights under the
CAct L

. . wducators - consider the system for-enforcing FERPA satisfactory, as it =

Th: Comumission found substantial evidence that neither parents nor .

- depends on complaints being filed with DHEW for mediation, and the only .. =~
 ¢anction for failure to comply with the law is withdrawal of all US. Office of = =~

. gducation funding. DHEW has not réceived many complaints, possibly .-
-~ pecause Washington seems 100 far away, or because the only available .
* capction is so harsh that itis rarely everimposed and thusis not credible, or .
hecause the sanction would not in .any case secure the desired result=— .

rampt compliance. Educators resent, in principle, the'idea of withdrawal of .

Federal funds and view its threat wilh disdain because it is not likely to be

“THE INDIVIDUAL UNDER THE FAMILY EGUCATIONAL
© "7 " TRIGHTS AND PRIVACY ACT _©

-exercised. :

=i In spite of the limited and rather uneven implementation experience. tol
date, the Commission was able to-draw some reasonably reliable conclu-*

Commission’s recommended public-policy objectives. The concerns ex- .
‘eessed in its objectives are precisely those that Jed to the passage of
%ﬁ& pamely, minimizing intrusiveness; keeping recorded information
 from being a source of unfairness in décisions made on the basis ofit; and
" establishing a legitimate, "enforceable expectation of confidentiality. The.
complaints and abuses documented by pzrent and student groups, and the
guidelines from the two Russell Sage studies cited above, also centered on
* hese three objectives. - ' = :

et

«-.. The statute, however, coes not fully atﬁé}e the Commission’s three
~objectives. There are significant gaps in its coverage of institutionsand types -
of records, and the enforcement mechanisms it relies on are too weak to

mprn?"ts strategy of enforced self-regulation, -~ . .. .. " . o

" CONTROL OVER THE COLLECTION OF INFORMATION

. .y che e st I- »;i ‘ Lo "
'FERPA secks to minimize intrusiveness in several ways. It requires -
5, dducational institutions that collect and mainain records about students to ...
i:é due'regard to the *“appropriateness”-of information and:the privacy .

faps, Octobér 7, 1976, pp. 121-24. P .
!Tdumgny of .University of Califdmia-Student Lobby, Education Records Heasings, - - -
ol B, 1976, pp. 563-70; and Testimony of National Student Association, Education - -

R “‘i'é‘ﬁ Haﬁny,NpVEmbefll.1276!99,394;95, : R

® Tatimony of Siefan Javanovich, Urban Rescarch Policy Tastitute, Education Recordf

%
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wions .about the degree to which practices under FERPA meet the - -

ts of students. Currently, the only tool for enforcing itis the right of the -
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 ’gtudent or his parent to inspect and challenge the contents of re¢ rds.
. Although' FERPA - specifically requires’ the’ DHEW Secretary 1o insue
regulations to protect the privacy of studenls and their famiies in
connection with any surveys or data-gathering activities conducted, a=sisted, *
or authotized by.an administrative head of an educational agency, the
* regulations have never been issuied. ' ' '

7 As-the first section of this chapter indicates, intrusiveness in elementa-
. 1y and secondary schools is a sérious problem, not only of surveys but also,
in the routine creation of records on students. An individual has little -
~_conitrol over data collected directly from him, generated from observations
"of his behavior, or created by aralysis of his student record. Yet FERPA
" does not address such collection and recording of information. S
' Reliance on access and correction as a remedy for intrusiveness has . *-
several deficiencies. Access and correction are at best remedial, not
preventive, and do not address the problem of stigmatization. Parents are
not and could not be notified of every entry made in the record of a student,
50 that substantial harm can be done before they can request correction of
stigmatizing information. A student.is stigmatized less by a particular item
of information than by the composite impression the record as a whole.
conveys, which makes it difficult for parents to determine which items
should be corrected or amended. An addendum to the record giving the
_ student’s or parent’s side-of the story seldom repairs damage foa student’s
reputation. _ ‘ ,
In addition, individual access 1o a record and the right to request that .

it be corrected cannot lead to preventive action in a highly decentralized
system unless ‘specific abuses are either concentrated in one location or are
prevalent. If a serious abuse occurs only rarely, steps o prevent its -
recurrence may be taken only at the location where the abuse occurred, not -
throughout a system. o ‘ S ‘
: Intrusiveness is a problem of information collection. It is simply not .
" realistic for students and parents to exercise control over what.information
is collected, but it is realistic for institutions to establish standards of -
. propriety and relevance. Adequate standards not only minimize intrusive-
.- © * ness, but provide a context in which the individual can effectively exercise
- _his right to challenge the content of a record, and - thereby help the
" institution to maintain and improve its standards. .
Intrusive surveys and other data collection activities are a major
_ problem. Students are a captive population and as such are vulnerable not
only to intrusive questioning but also to dangers that arise simply from too
- much questioning. As pointed out earlier, individuals in comiponent units of .
* decentralized systems often have the autonomy and incentive to authorize
"~ or engage in surveys and other-data-collection activities. Part of the reason
.. that DHEW has been slow to issue regulations applicable to these activities
“:"is that the Department has already promulgated regulations to protect.the -
rights of all human research subjects [45 C.F.R. 46 et seq.] and is nowin the
- “process ‘of revising them. Nevertheless, the: regulations covering human -
" research subjects apply only to DHEW funded activities, and leave to the

Q
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. data collector ;ath:f than- the educational institution the fE‘SPQﬂSlbll]l\ of
deﬁ‘ung the interest of the individual in thal research. o
, ‘Although most of the data-collection activities in’schools are spon-
"~ sored by the Federal government, and the organizations carrying them out
. are covered by the research on human subjects regulations, some are not. -
_Moreover, what - the researcher, educator,. and parent might consider -
appropnat: may differ substantially. Parental complaints about intrusive .

- enaciment of FERPA;3! yel intrusive data-collection activities continue,
- notwithstanding DHE\V‘ s regulations regarding researzh on human sub!. :
. Jects. - -

- either in routine record keeping or in spgc;xal data-collection activities. The

" organizatién and management of information by purpose and the compara-
i ‘tively clear standards for the content of records are important prctecuans in

2 - - {hemselves, The admissions process does, however, pose intfusiveness. .

S prabl&ms by virtue of the fact that FERPA places no obligation on an

_ institution 1o establish standards of relevance and propriety with regard 10 ,

- the information collected and used in the admissions process, or to inform
the applicant of the types of information that will be collected about him,
and also by virtue of the fact that FERPA allows adniissions records
‘containing highly sub)gchve information about him to be kept secret. (20,
U.S.C. 1232g(a)(6), (a)(B)(ii) and (iii); 45 C.F.R. 99.12(2) and (3)] -
Another intrusiveness danger arises in ‘institutions that have law
enforcement or campus security units that engagein mvcsngamrﬁ activities.
 FERPA tries to build a wall between the records maintained by such a unit
. i - exempting the records of a law enforcement unit from the FERPA access -
- and correction requirements, prﬂvxdcd the law enforcement unit’s records
are used and disclosed solely for law enforcement purposes, a and the law
‘énforcement unit does not have access to education records. /20 US.C.

“information with other school officials, even on a limited basis, all of ils .
records must be open o student or parent access and no record-maintained
.by the unit could be shared with local law enforcement agencies without.

: student or parent consent, even though it could be disclosed and used widely - -
©27 " within the ediicational. institution. Most importantly, FERPA imposes no - =~
" requirement that standards of appropriateness, relevance, or accuracy for’ -
“such information beé established and the Commission has found that the

L;; , ;um:m statute in fact encourages: a law enforcement unit 4o, share

¥

surveys and other data-collection aclivilies weré one reason for the = .-

In pnsi sscOndary institutions, mlmswengss is not’a major prab]em L

and those maintained by the rest of the educational institution. It does so by - -

" 1232g(a)(4)(BJ(ii);. 45 C.F.R. 99.3] This creates a problem because some of
the information a law enforcement unit collects can be useful in maintaining - - -
" school order and d:sgiphne Yet, if a law enforcement unit shares such -
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R system well enough to use the right effectiveiy. S e
"7 Particularly at the elementary and secondary level, there are also
- -pressures on'a student or his parent not lo exercise such rights lest they be.

4]
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information -surreptitiously. with other components of an educaiional
- institution.32 : :

LE

. PROTECTIONS FOR FAIRNESS

. Faifness is a major objective of FERFA! The basic tools for achieving

‘contents of his record; and the obligation levied on the institution to provide
a hearing, 10 correct = delete the challenged portiop of a Tecord, or 1o

" 'Again;-however, these tools are not enough to achieve the Commission’s
-.objectives. . .. . .. .o
- Particularly in elementary and secondary schools, the record-keeping

practices that Jead to unfairness ‘also weaken the effectiveness of access anld
. correction.rights as protections against unfairness. Identifying unfair record-
keeping practices requires the abiliy to relate records to decisions. In the

it are the right of a parent or student 10 inspect, review, and challenge the

incorporate into’ the record a parent or student’s explanatory statement. ..

. . educational ,process, however, parents are’ often unaware that important .

“ecisions are being made about their children. In fact, schooling can be

“looked upon as a continuous set of decisions, aad it is unlikely that an’

~institution could keep parents informed of cach and every decision made
“about their child even if it tried to do so. Moreover, if rights of access and
*correction are tied 10 “adverse decisions,” as the Commission recommends
“in other chapters of this report, is difficult to doin education because’it is s0

" difficult 1o define an adverse decision. Is placing a child ina compensatory *

" program, for example, an “adverse” decision?
"' There are, of course, many decisions about which parenls are
informed, such as promotion, major disciplinary actions, or placement in

particular academic programs. In some of these decisions, the role of records -

H ey =

is clear and it is easy to label a certain outcome as negative or positive for . -

" the student. There are, however, many more decisions made about students

*. that either parents do-not know about, that are not clearly based on easily

identified items of information, or whose effect on the child is difficult to
a,sses.fzf Such decisions can be based on so many factors that it is difficult for
a parént to assess whether information in a record is inaccurate, misleading,

“and request correction of a record places the total burden for assuring the
“reliability of records on the individual who ofien does not understand the

* stigmatized as troublemakers or malcontents. In any relationship between
. -an individual and an institution that has discretion to grant or deny him a

" benefit, - there . is -the danger that the individual will be penalized for
xercising a record-keeping right, unless the institution has strong incen- . .

‘tives, legal or ‘economic; .not.to retaliate. As far as schools are; ncerned,

i

TS Testimony of Los Angeles Unified School District, Education Records Hearings, October | =

-1, 1976, pp. 16-26, 40-45; and Testimony of Juvenile Services Division, Los Angeles Police .- ?"

Department, Education Records Hearings, October 8, 1976, pp. 288-91, 303-07, 309-20.

1

.

“or irrelevant as it relates to the decision. Stafiding alone; the right to inspect
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" testimony piesented 1o the Commission confirmed that educational institu--
'tions.do sometimes retaliate, and that a pumber of parent and student

als are at bést remedial, not preventive, and do not readily lead to systemic

" keep!
it neither places an obligation upon educational institutions to establish

_ record-keeping standards of the institution. -

-observations, impressions, questions, or even tentative interpretations and

" diagnoses. FERPA recognized that student or parent access- 1o . such

information can be a two-edged sword in that it can deter the keeping: of

records and knowledge of what is in the records can impede an individual's

“course of treatment, Therefore, FERPA tried to balance the need for this.

" records by their subjects is an essential component of fairness in- record

than a person substituting for the note taker. Educators have argued that

*. organizations believe that they do so frequently.*3 Moreover, as pointed out
in the discussion of intrusiveness, access and correction rights for individu- -

they engage in-substantial problem diagnosis. Hence, like-any other:

. _treatment .institution, they have established -dual record systems—the
' official records kept by theinstitution and the so-called *'desk drawer” notes =,
that individual teachers, administrators, or ancillary personnel keep .. .
/primarily for their own use. The latter type of record usually contains’ -

_type of record against the equally compelling argument that access 16 -

" improvements.- An individual can contribute to improving the quality of -

-information_about him in records, but only if he knows"what the record-".
} ng standards of an institution are. FERFA doesnot address the issue; ©
-standards “nor requires that parents and students be informed about the .

7. Because elérfentary and secondary schools treat individuals over time, -

-]

__ keeping. The FERPA solution ‘was to exempt desk drawer notes from.
student or parent access provided they are not revealed to any person other =

this has reduced the value of such notes and thus has discouraged school

. personnel from keeping them: Educators argue that desk drawer notes work
to the overall benefit of the student, but some parent and student groups.
contend that the notes of administrators with disciplinary responsibilities

" have in effect become secret record systems used to support disciplinary .

- decisions. - - .

~“ . In higher education, access and ‘correction rights to most records are - -

" effective 100ls because institutioris have standards for the content of records . -
;- and their use. Nonetheless, when standards for the.content of records are’ " .
" not clearly established, or when students are-iot clearly informed of those -

standards, as is the case with departmental records, thie inadequacies of ~ " -

. these FERPA. requirements are the same as in elementary and secondary

school systems. The pressures against the exercise of such rights are even -

" stronger in post-secondary, institutions than they asé in elementary -and
secondary schools because the emphasis on professionalism and on the

- not likely to risk prejudicing them by asserting his rights.

n Tgumai:y of Parent Education Center, Education Records Hearings, October 7, 1976, pp.

" Records Hearings, October 8, 1976, pp. 360-64,

©_autonomy of factilty members is much stronger. The student is sodependent -
- ._upon the professional judgments of individual faculty members that he is -~ .

£ 172-84; and Testimony of American Civil Liberties Union’s Student Rights Center, Education
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o CAn equally serious problem in post-secordary education ¢ ihzl
“ FERPA_ granis mo right of access or correction 10 records reyarding
admissions. This is the one arez in which access and correction ng alone
-+ could be important protections. As in admissions, a record is compiled for 2
' single decision of unquestionable importance 10 the individual. To assure
" fairnéss.in- making admission decisions, zn individual needs 10 be able to
‘challenge the contents of 2 record and refuest jts correction so that the
record will truly reflect facts: abgut himself, his background, and his
. previous performance, Denying ihe applicant access to his admissions
“record and an opportunity, to requestcorrection of it lgaves a serjous breach = -
" in his defense against unfairness. This is especially true for-a rejected
. applicant, because 2 successful applicant can have access to his admission
" _.record when he becomes a stident, as such records must by.law be
“ .+ maintained for 18 months. . :
"~ The FERPA provision that permits a student lo waive his right of
" access 1o lewers of recommendzation is apother loophole in the statute that.
has special import for post-secondary students. While FERPA recognizes
‘the individual's right-to inspect such lettkrs, the waiver provision can have
the effect of placing a student under substantial pressure to relinquish his ...
“Fight at a time when he is most vulnerable to pressure. Empirical evidence =
- “presented to the Commission indicatés that waiving one’s right of accesstoa
~letier. of recommendztion has no discernible impacl on the content and -
-quality of such Jetters, although the myth persists that a'student’s refusal to
do 50 inevitably debases the quality and thus the usefulness of the letter.3
One univeisity proposed barring waivers, but had to withdraw the proposal ,
in the face of student assertions that accépling it would weaken their -
. compelitive position for admission 10 other institutions3® This is an.even
"\ greater problem than it might otherwise appear L0 be by virtue of the fact.
" that there are no content standards for letters of recommendation. :
_ Another major. deficiency of FERPA is that it does not aply 1o testing
" and data-assembly service organizations. Hence, an applicant has no Jegal-
- right 10 inspect and challenge information in their files. This is significant
- because, despite their elaborate quality control procedures, the testing 2nd

. data-assembly organizations have been known (0 transmit ~ erroneous

information about an individual,* and to be unable to detecterrors that do  ~

"~ ot occur on a large scale. In addition, these organizations create records

« . 3 Testimony of Ohio State University College of Law, Education Records Hearings,
- November 11, 1976, pp. 177-78; and Testimony of National Association” of State Universities
_~and Land Grant Colleges, Education Records Hearings, November 11, 1976,p. 127. . ’
".2% Testimony of Natiopal Association of State Universities 'and Land Grant Colleges,
" Edueational Records Hearings; November 11,1976,p. 127. = ST oo
38 See, for example, Testimony of Ohio State University Collége of Law, Education Records
Hearings, November 11, 1976, p. 163 and pp. 184-185; Testimony of Ralph Nader, Education - -
" ‘Records Hearings, November 11, 1976, pp. 216-217; and Testimony of Educational Testing "

Service, Education Records Hearings, November 12, 1976, pp. 348:55. - . .

&=
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without the knowledge of the individual, such as lists of “unack
repeatérs, ™7 or “weighted” scores for individuals based on inferin
< supplied by the client institution. Such secret records or special scores ;
" stigmatize an applicant or siudent (as when “unacknowledged repeate
are bfandsd as “cheaters”) or subject the individual to'an adverse decéasm

+(as. when an applicant is rejected because his “‘weighted™ score is 100 Tow).”
Fma]lv FERPA makes no provision for an individual at any Jevel of -

—'sthmlmg 1o have x decision based on erroneous,  incomplete, or inappropii- -

Can

" ate information reconsidered. The:Act merely provides that a student orhis *-.7*

" .pareni can request correction or amendment of a record. Although there‘are .
~ due.process mechanisms in schools that can be used to force reconsideration
" “’when the decisién-is a major one, many decisions do not Jend themse!
* formal rémnsxdelahan, nor is correction or amendment of a record always-
LR énﬂugh to repair or halt. the, damage. In decentralized educational.
‘" grganizations, corrections or amendm&ms may nol be propagated through=
x out ‘the systems; and in lgrgﬁ systems, where administrative decisions are
N Ségaraled from the process of correcting or amending records, corrections
©\may not come 1o lha attention of decision makers. Moreover; in certain’ -

typesof seléction pmc::sses where there are more applicants than available
. plages, as in the case of programs for .gifted children or admission 1o
- praf ssional schools; the institution may have strong incentives to-overlook

© correc
way to cha!lgnge a decision based on that record.

'Ca'ﬁ*ncu, DVER@CLESU,‘RE ‘OF IWFQMﬂDN

Limnmg\t}n: disclosure of education records is a primary goal of
FERPA. The ‘AC‘E firmly establishes the principle that parent or: student
consent for disclosure of all education records is the ruls, rather than the
exception. Its restrictions extend even to those records maintained by

“schools that are not ﬂammmﬂy considered education records. For example,-

.- law enforcement purposes and ohly to law enforcement agencies of the same
+.r jurisdiction [20 U.S.C. ]2325(::1)(4)(5)(:1)] medical records may be disclosed
~only for medical treatment, purposes [20:U.S.C. 1232g(a)(4)(B)(iv)]; vdesk
. drawer notes may be seen '::in]y by substitutes /20 U.S.C. 1232g(a)(#)(B)(i)];
" and letters of rﬁt@:ﬂrﬂéndaugﬂ\ﬁmy be used only. for the purpose for which -

, .+~ they were'acquired. (20 U.S.C: 1232g(a)(1)(C)] Moreover, exemptions from :

_the requirément of parental or\student consent for disclosure are’all
conditioned on an assurance that rgmrds will not be redisclosed. /20 U.S. C.
- A232g(b)(4)(B)] A school's policy under FERPA must state the‘criteria by’
. -which it'decides which school Bﬂ‘clals DRy have access o records and for-

' what purpcssesﬁ [4.5 CFR, QQ 5] W’hgn reccrds are transferred’ to another

K] “Una:lmaw]:dgad repeaters” are individuals whch have takez\ ar examination, pa.,rut:ula:!y

: 'NmRepﬂaltf F:bmar}ri 1977 pp.lB [E P ‘\ S

vesto

-a cnrﬁ ection or-amendment made by a rejected applicant. The right to - _-7 _
\an erroneous record may be a hollow remedy Lf thg mdmdual haspo =~ ..

“law. enforcement recérds maintained by schools may be disclosed only for- 5

i

: the Law School Admissions Test, pr:\nr:msly but fail’ toindicate on their application form thaf™ -
 they have taken such a previous examization; see Km ‘Masters “ETS's SLa: C}lamber. TIiE :
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‘school. parents must be notified and given 2 ¢opy of the record, and must
have zn opportunity 1o challenge the contents of the record in a hearing.
.. Auditers, evalualors, or researchers who are allowed’ 10 have access 10
" records without parent or-siudent consent must destroy their copies of the
" records when they are no longer needed. [20 U.S.C. 1232g(b)(1)(F}; 45
'C.F.R.-99.31] Pursuant to FERPA, a student can bar disclosure of any item
- of diréctory’ information in his record. (20 U.S.C. 1232g(a)(5); 45 C.F.R.
' .+ Despite these protections, the exiensive exceptions to the basic
~presumption of confidentiality create problems. Some of the exceptions
~-weaken an educational institution’s ability to prevent disclosure! when it
- wishes ‘10 do,so. This is particularly true with ‘regard 1o Federal agencies
" seeking “access to student records for evaluation or research purposes.
~Although Federal and State agencies can.receive student records only on the |
“condition that they do not redisclose thém, no writlen agreement barring
“redisclosure  is required, and therefore neither the institution nor the .
~ individual can hold. Federal or State agencies, or their contractors,
- “accountable for failure o abide by the redisclosure prohibition. Morcover,
- when government agencies. request access to information in individually -
> identifiable form, they do not have 1o show that such access is either
. required by law or demonstrably necessary (0 accomplish the purpose for. |
‘which' they ate requesting the information. Once such an agency has’
information about a student, neither FERPA nor the Privacy Act of 1974, in
the case of Federal agencies, prevents the information from being passed
~from_agency “to agency within Federal or State governments . without
" obtaining the consent of the individual to whom it pertains. C-
" Another weakmiess in FERPA’s confidentiality provisions involves the
use of records for research purposes in a decentralized system. FERPA does
." not require central review of requests for access to education records for
*research purposes,'nor does it require that parents or students be notified
‘that regords will bé used for such purposes. -~ - A
+ . A- major confidentiality problem arises from ‘FERPA’s failure. to
" ‘fequire $tudent or parent consent to he disclosure of records maintained by .
“school law enforcement units.or-seeurity forces to law enforcement officials
. of the same jurisdiction. The main concern in this regard was that school law
- enforcement units were, or would become, conduits for informationabout a . .
~student’s’ behavior, Background, and’ character. Although this - problem
- affects,only a limited number of students—an alleged juvenile delinquent in -
-/ elementary, and secondary school, or a radical activist in higher education—
it has gredt import both for these students and foran educational institution.
The " rélationship of educational .institutions to: law enforcement
. .agencies varies according fo the social, economic, and cultural environment
*“in which a school or school system operales. FERPA, however, gives an
‘educational institution almost no flexibility in dealing with'disclosureto law. - i -4

w

enforcement agencies. .0 0 T o
| There are other examples of inflexible disclosure rules in FERPA that " -
work to the disadvintage of the student, the schdol, or other institutions, or’ * - -

" all three. For example, a school's.relationship with social services agencies

Q
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“varies from commufity fo community FERPA, however, goes nol s

" account of ‘these different working relationships. The Act dictaics .
“infiexible rule regarding’ disciosure—thai school recordsgmay nol
" disclosed 10 social services zgencies without student or parent conseni

services agencies without parental consent.

.77 The same lack of flexibility is apparent in the FERPA provision’ that

" .the research is done for, .or on behalf of, an educational institution for a

"« - .. whomhe records pertain from harm.

Finally, it is puzzling that, of all of the éxeﬁ{;p'iicms from FERPA's -~

- restrictions on disclosure without individual consent, the exemption for the

' requirement is an economic and administrative burden whether many or "

only a few students exercise the option. In addition, the requirement has

even make it difficult for the Bureau of the Census to gét resident student

"FERPA leaves no flexibility for sharing any information about swdents |
. with any social sérvice agency for any purpose except in connection with a:
financial-aid program, For example, under a strict interpretation of FERPAS
_“schools cannot assist Jocal sérvices agencies that provide clothing to needy
" children. by giving -thwe agencies information to- identify potential »-
" candidates. Nor can schools report cases of possible child neglect to Jocal

- information statutes. If such statutes were to designate as a matter of public™

_ “record information included under FERPA as disectory information, the .~
State would force educational institutions to choose between losing needed -

_Federal fupds or being in violation of State law,

i

Tue FERPA. Ehft%{:mcaigﬁ MEC:}ﬁsﬂisMs )

Ay Statutory.protections are seldom effective unless the statute provides -

strong incentives to comply or credible sanctions for failure to comply, or -
both. Unfortunately, FERPA provides neither. In this respect, FERPA's

“enforced self-reguiatidn strategy” is deficient in that it calls for educativhal

~ institutions ‘to exercise substantial discretion in formulating procedures .

. while failing 1o make them locally accountable for doing:so. Enforcement of - - =
FERPA must begin with a complaint to DHEW, and the only penalty for

. failire to comply is a financial sanction that Jacks credibility because it is so’

L.

rarelyused. <. LT L PR

&

- permits disclosures for research purposes without individual consentonly if .

- specific educational purpose. As Chapter 15 of this report poinis.-out, -
" "'because administrative records are a vital tool in.resedrch and statistical -
- activities 'they should be available for research or statistical purposes ..

“rovided that stringent precautions are taken 1o protect the individuals 10"

Jeast, sensitive information—directory information—is qualified by rigid ™
. proteciions for the individual. FERPA permits an individual to bar the ~
. disclosure without his consent of any or all directory inforination. . The. -

frustrated press access to iformation, made it possible for individuals o
claim credentials or honors falsely withouit fear of being discovered; and will* *

v+ *housing information nécessary for drawing. census sample frames:for the -
1980 Census.. Moreover, the requirement efectively limits the freedom of . "
‘many  States in . creating or modifying public-record -and_ freedom.’of =
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_"FERPA and its simplementi

culations depéﬂd onfour

“provide parents and si. Jenis with ‘the means 10 exercise the righis the At -
establishes; (2) educational instituiions must inform parents and students of
their rights and: the. procedures for exercising.those rights; (3) the
.+ *Department of Health, Education, and Welfare must establishan office 10 .
investigate, process; review, and adjudicate violations; and (4) if adjudica- -
tion fails, fermination of Federal fundiag through the US. Office of -
> Education is a last resort. L _ c: o N
77" While these mecitanisms may be theoretically sound,\in practice they
.‘give the indiyidtual litle protection. Abuses of FERP requirements
‘normally occur at the operational level, an srpetraied, by individual
~emplolees-at a. specific school.. The eflectiveness of FERPA. currently’
" -depends upon: maore centralized contral than most educational institutions-
“have. What shotild be required instcad is local handling of complaints znd
ternal sanctioning systems. The entire burden of enforcement of FERPA"
currently falls on parents and students, but the only way for 2n indivicual 10

. exercise the initiative that will lead 10 enforcement is to file a formal

~ :complaint to DHEW. This process is not cnly burdensorajo the individual,’

»ut issunlikely to provide timely relief, and is therefore not likely to be used.

- " The sariction of total withdrawal of Federal funds is so disproportion-

. ate to the nature ofymost FERPA violations that it lacks credibility and-thus
“sérves” only as a ngar incentive for institutions to prevent.or correct

- systemalic violations or unfair practices. In addition, it does nothing 10 - .
. tedress injustices (0 a particular individual. The penalty, if enforced, would

~in effect punish all students and parents, including those whose rights havé
" . been violated, by forcing tfe curtailment of essential educational programs. -
. Moreover, it would nullify FERPA's protections since it would remove the

.- sanctioned institution from FERPA's jurisdiction. .. ° v

Thus, the indjvidual who, tries o protect his r:‘ig,h_;jsfhas litile hépé of

&

success, and if he succeeds, Ive indy threaten the survivalof the educational
.- institution, thereby diminishing the Well-being of other students and parents
“as well'as his own. The net result is that an individual's rights will only be
protected, as they were before FERPA, by the initiative and sense of
. responsibility of the educational institution. FERPA itself, may, however,
. undermine "even that ‘protection.. By fafling "to " obligate: institutions. to "~
monitor their own practices, and by giving students and parents the role of .
monitoring practices and reporting the institution’s misdeeds to the Federal’

. Inso doing, it forces an aggrieved student or parent who has complained to
- DHEW 1o assume the risk that the school will retaliate and puts the school - ¢
" .ina defensive posture toward its students and their parents. - ~ :

T

'RECOMMENDATIONS'

, ;js(a::_esglt of its inquiry into educational record-keeping practices and
afialysis  of ‘the Family Educational Rights and -Privacy Act, the.
Commission has concludedthat even with FERPA, the interests of students -

g,

“10 -2chieve ““enforced self-regulation™: (1) educationalyrsi T

i

* ‘goveérnment, FERPA streses an adversary; not a cooperative, relationship.- =" "
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and parents in education tecards and record-heeping practices are notv
enough prolected. Senous gaps in the coverage of FERPA male this
geation perticularly serious sn the udmissions processey of postssecondary
insituo ny, ; !

If students and their p:ulms are 10 be protecied, properly from
inirusive or unfair practices in'the collection, use, and dissemination of
education reeords, eduational hstitutions must bear a large part of the

~burden for protecting them. Relxing solely on individuals toprotect: their
own inferesls simply is not good \%\ough in view of the broad authority that
edueational instifutions” fiust haveto carry out their gissions, “To give in
individual gt e procedural protectiohd he would rieeg- 10 safeguard hisown
intefestéodny every decision madt about kim, coul well panlyze the
educational system. On the other hund, sole reliance on ‘institu tional
responsibility for the protection of an individudl's interests in record heeping
would require prescriptive regulation by Federalor State governments that
* - would have itsown paralyzingeffect.
*"While institutions recopnize -thg need to pratect the interests of
students’ and parents, the burcatcratic selting that doininates most
« sducational instittitions today tends to makeinstitutional interestsinrecord-
keeping ‘practices’ overshadow those of the individual: There is a serious
imbalance belween an institution's incentive to protect its own interesis on
h the one hand, and its incentive to protect stud‘ém interests on the other.
FERPA does little 10 correct thisimbalance. )

Since the quality of education always depends ultimately on human
judgment, protections must be desigued :;.';refullf\: so that they will potlead
to further depersonalization in .the relationship between student and ’
institutien. An educational institution must make difficult and sensitive ’
decjsions regarding such things as the placement of children in special -
programs, the admission of only a few qualified applicants t6 a graduate or
professional school, and the choice of. the proper mix of rewards and
punishments to help achild learn social responsibilily. There isalready great
pfessure ori'schools to rely on informiation aboul individuals that has been
converted into standard measurements of ability or performance, and (o use
it lo make decisions in a way that eliminates she consideration of individual
_ differences. Such processes are often adoptéd‘ without' congidering their
\ “impact on society and on the individual. Overly restrictive protections for,

~ the. individdal bffen cause educators to rely even more heavily on decision
making based on standard fhgasurements in order to protect themselves
zgainst the threat of liability to the individuals affected by the decisions.
Until quite recently, education records mattered little in the ‘educational
_process. They have now become significant. Record keeping hasevolved to
mee! many changes arid pressures, but the evolution has oceurred at the
expense of students’ rights: The siluation. requires nol the rapid imposition

- of untested requirements to restore the balance, but a careful reshaping of
" the record-keeping practices of educational institutions so that all of the
stakeHolders will be fairly represented, | B no ’
 Igfum, the Commissipn finds that FERPA is 4 solid foundation upon
which 1o restore the balance in educational record-keeping practices

=
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between the Ditetests of siudenals and pisrents and the necds 72 f
institutions, FERPA not only recepnizes the indmidual™s o

* education records, and provides the bizehne for developing a s s

of rights und responsibihitics, but dues 80 with a sound sense of bo o che

limits of regulation and the proper soles of the various parties in

implementing its requirements, Nevertheless, further steps are nexded 1o
achieve a proper balance. :

he Commission's .upproach to formulating protections for the
individual's interest in edueation records is not to limit the authonty of
educational institutions, dbut to strengthen the accountability of those
institutions 1o the individual and 10 society. The Commission’s approsch
depends on the tradition of stewzrdship among educaticnal institutions &nd
seeks ways that will muke imstitutions continually aware of, and responsive
10, that tradition. ) .

Educators recognize that they have a stake in protecting and
promoting the interests of the individual and in maintaining publie
confidence in their ability to do so. Not all of them recopnize that their
record-Keeping practices are undermining that conlidence among citicens

- generally, as well as among students and parents. The fear and mistrust of

schools may be_vague, ill-delined, and sometimes unjustified, but it exists
nonctheless, Educators are only beginning to be aware of these attitudes,
The Commission places greal emphasis on the value of openncss, both 10
dispel unfounded fears and toidentify and resolve real problems.

In fonnulating its recommendations, the Commission had hree

objectives:

(1) to expand und stengihen FERPA's minimum requircinents
'so as to place additional responsibility for the quality of
tecords and record-keeping practices on educational institu-
tions, and to broaden the spectrum of stitutions and records
subject to the Act’s requirements; o

(2) to make educational nstitutions more accountable for their
record-keeping practices than they now are by giving the
individual effective remedies for specific abuses; pulling
record-keeping policy and practice on the agenda of local
bodies and groups that hold educational institutions account-
able for their actions; limiting Federal enforcement to cases of
systemic abuse; and ‘providing more effective Federal sanc-
tions; and ’ -

(3) to expand the latitude of cach educational. instilution or

. agency in ‘meeling its increased responsibilities and adapting
the basic requirements of FERPA to local circumstances
within the contextof strengthened accountability..

EXPANDING AND STRENGTHENING INSTITUTIONAL RESPONSIBILITY

' FERPA currently forbids an educational institution or agency lo have
a policy that denies individuals the rights recognized by the statute, but does
not require an affirmative policy to implement the Act’s requirernents. The,

-~
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wepartment of Hedhth, Education und Welfare soupht 1o remedy s
deficiency by promylgating regulations that require institutions to fore iate
and adopt affirmative policies. [45 C F R .5) The Commission agrat st
jo create the conditions under which an individual can eaercise Suu vighi
under FERPA, and 1o foster an atmosphere of cooperation rather tlfmn
confrontation, institulions must be required to take affirmative steps to meet
their obligations to the individual and to create policies and procedures
consistent with FERPA requirements, Therefore, the Cornmission tecom-
mends: .

Aucwieswndation (1)

That the Fumily Educational Rights and Privacy Act be minended to
require an educational agency or lnstitstion to formutate, sdopt, aod
promulghte an affinnative policy to implement FERPA tequirements,
as well a8 the additional requirements recommended by the Comunis-
sion,

5

ADDITIONAL INSITIUNONAL OBLIGATIONS

. FERDPA ‘and the DHEW regulations oblige educalional institutions
only to assure that individuals are given the opportunity o inspect and
corect their records and to exéreise limited control over the use and
dissemination of those records. The Commission believes, however, that an
educational institution should be obligated to protect the interest of a

“student or parent in an education- record it maintains. The institution's

obligation should be threefold; (a) to attend tothe contentand quality of the
records it maintains on individuals; (b) to provideredress for an individual
when a decision has been based on a record 'subsequently found to be’
trroneous, incomplete, mizleading, or olherwise inappropriate; and (¢) to
protect the rights of students whenever it perinils or undertakes survey and
other data collection activities, i .

The problem of standards for the content of records is erucial, both for
effective educational service delivery and prolection of the individual. The
relevance and necessity of cach calegory of information, the reliability of

_information for certain types of decisions, the accuracy and compleleness of
information in an anscdotal record, and the appropriateness of sourees and.,
reporting standards for records are all significant problems for educational ™,

I ™

N

record keepers, especially those in elementary and secondary schools. Many
of the.complaints thatled to FERPA’s passage were directed at institutional
failures to assure the quality of education records and the resulting unfair
treatment of students. The Commission realizes that setting such standards
is cifficult and is well aware of the lack of consensus about the need for
standards-and what ‘the standards should be. It does not believe that the

government should set standards, excepl where there is a clear consensus :

about the need for them and what they should be. [t does believe, however,

that an institution must assume responsibility, and be accountable, for the .

content and quality of its records aboutindividuals.
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Levying respuensibility Jor he tontent and qualny of retoiLe on
sducitioml nstitutions would nov \etally prevent the inelusion of eirone
S, imeomplete, or mislending informaion in then, Tt would, however,
Leduee the recording of such informauon, and would ussule tiat the
indnigluals nights of kecess and covrection are not the only means by which
the ¢xlity of recortis is monitored. '

Costecling a record does notassure kit previous decisions baced o it
will e reviewed or® corrected because there i5 no atsurance thit .he
correction will come to the decision maket’s ationtion, or even if it does, that
the decision maker will reconsider his previous Jecisions. Hznee, the
Comemission believes that an edueational mstitution Sheald be rejuived lo

SatTion afe
reviewed, The Commigsion's intent is not to allow a challeage of the
substance of a decision if the inaceurate information had no braring en it
bit merely to assure that protedures exist 10 review decisions gnce
information bearing on the decision hasbeen corrected,

FERPA recognizes the responsibility of cducational institulions and
agencies 1o protect the privacy of students when they conduct or wutherice

data collection activities, but the DIEW regulations fuil 10 speaily any
_minimusn reguirements for such activities. A decision 10 conduet, iaseist, or

authagize such activities miy be influenced by a variety of fuctors, including

nrofessional interests und pressures-on An instilution to cooperale wilh,

varous gencies-of the FFederal goverament or with a university that

provides much of the continuing education for the school’s teachers:and
adminis tators. Within Jarge school systems, moreover, individual adminis-
raators i n units of the system often have both de fucto autonomy and strong
incentives to authorize data collection activities. Chapter 15 recominends
specific guidelines "for institutional review.of rescarch and statistical
activities in addition (o requirements for notice and consent before iesearch
is cacricd out on captive populations such as.students, The-Commission fzels
that an educational institution should assume responsibility for protecting
individuals from intrusive data collection whether or not the organization
conducting the research does so. Educational institutions and agencies
should not only assure that proposals for dala gathering are centrally
reviewed, but should also assumé responsibility for assuring that research
about zn individual will not be carried out without his informed consent,
Accord ingly, the Commission recomrends: . S

Recommendation (2):

That the Family Educational Rights and Privacy Act be amended to
require an edncational agency or institution to include in ies
instizutional policy to implewent FERPA reasonable procedures (o
protect against unwarranted intnsiveness and against unlairness ia
itseducation record-keeping practices including: -
(m) reasonable procedures to prevent the collection and mainte-
' ‘pance of inaccurale, mislcading, or otherwise inappropriate
. education records; )

"
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(b) procedines Wt provide a stodent or parent Qoo
opportitnity for reconstderation of an wdmiiisirtive ©4% 00
regardiape the Sttont that ts haved in whole or o et oas
edueation record siont the student tiat hus bt coireetial o
dinended ws n resulteof rphts exerelsed under b ERPPA
subsegeent (o the dechion; and
(6)  procadnres to isware that exeept as specifically required by tan,
nu survey or dita eotlection activity will be condticted, asisied,
or autharleed by an educitional agency or'institution unless!
() the proposal for such an activity his been reviewed snd
approved by the cduentizaal ageuey or institution, and ot .
a component thereof, to eliminate wnwarranted Intrision
- on the privacy of students or thelr families; and
(ii) parents of affected students have been notified of, !-uch
activity, provided a reasonable opportunity to.review the
colleetion materfuls, and allowed to refuse participation in
siteh setivigy by thelr children or families,

]

EXPANDING THE RECORDS AND INsiivurions Covierep sy FERPA

Jd Several significant arcis of educational record keeping are currently
be,yﬂnd the purview of FERPA. The records and record-keeping practices.of
organizations that perform testing and data-assembly services for educa-
tional institutions are not subject to the Act, Nor does the Act protect an
applicant for admission whodoes not subsequently matriculate. In addition,
the waiver pmvmcn and the regulation that allows an institution to request
such a waiver /20 U.S.C. 1232g(a)(1)(B) and (C); 45 C.F.R 99.12] have
effectively encouraged students to sipn away their right of access to letters of
recommendation which, although of debatable usefulness, are reqmred n
most admissions processes.

While testing and data-assembly services organizations have shown a
sense of fs%pomlbxhly to individuals, and have m:nrpor.ucd many of the
requirements of FERPA into their policies and practices, the individual has:.
no lgﬁally assertible interest in records maintained by such organizations.
That is, he has no way of assuring that policies adopted voluntarily will be

" followed. This is especially a problern where such policies prove costly, or

where a uslmg and datz-assembly organization comes under pressure from
its clienis'to compile a record which, if compiled by the client, would be

subject to FERPA. As the Commission has observed in other chapxcrs of

this report, a service organization that serves a number of clients engaging in

‘the same type of activity (e.g., the Medical Information Bureaw, which

serves insurers, or the indepen d:;_m authorization services that support credit
g;amcrs) will attenuate the relationship between the primary record keeper

(the i msuref or credit grantor) and the individual unless it is subject to the

same fairness and- acmumahlhty requirements as the pnmary record keeper.
Thus; the CDmmlSEmn rm:crmmmds .

"
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Revorunendution (3);

That the Fumily Edueational Rights and Privacy Act be stuenticdd t
browden the deflnftion of un “cducutional ageney or Institution™ to )
include organizations that provide testing or data-issembly ervices
under contraet 1o educationa) agencies or Institutions or corsocthung
thereof, exeept (hat such organtzutions shonld not be suhioet 1o
Section (1)(3) of the Act which requires educational institntices to
permit aceess by Federal auditors to educational records without the
consent of the student or his parent, .

The Commirsion helieves that the applicant whe is notadmitted to an
educational institution has above all others an interestin sevuiing currection
or amendment of an education record, as well s reconsideration of a
decision based on faulty or inappropriate information, It understands and
sympathizes with the difficullies fuced by an institution in  makivg
admissions decisions, and also realizes the femptation for a disappointad
applicant o challenge a rejection on whatever grounds he con mucter, dhe
Cornmission is also aware, however, of the enormous importance of an
admissions decision 1o an individual, It does not seek 1o eliminate, human
judgment from the decision process, nor does it believe that providing the
FERPA profections to applicants will lead to that result. An admissions
decision is necessarily a comparative judgment. While making records about
spplicants subject to FERPA would not lay bare the sclection process, it
would ‘assure that an individual was being judged on the basis of accurate,
timely, complete, and relevant information, Therefore, the Commission
recommends: " :

ﬂ,vammme!grian ()
Mhat the Family Edugation Rights and Privacy Act be amended to:

(a) broaden the definition of “student” to include an applicant for
- student status; - .
(b) make all provisions of FERPA applicable to education records
- pertaining directly to an applicant; and .
(¢) require that records created about an unsuccessful applicant be
- maintained by an cducational agency or institution- for 18
imnonths from the close of the application process, after which
time they must be destroyed.

FERPA gpe:iﬁcglly allows only waiver of the right of access to Jetlers

" of recommendation. The DHEW regulations implementing FERPA pro-

vide, however,- that any right recognized by FERPA may be waived,
although they forbid an educational institution or agency to require a parent
or student {o waive-a right. Although the whole concepl of waiver is
inconsistent with the spirit of FERPA, it was included for letters of
recommendation at the urging of educators in post-secondary schools. As

. noted earlier, the Commission found ho consensus about the value of letters

of recommendation nor about the impact on their credibility of allowing -

#*
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condyd ey o Nesshidiess preventig studants froos oo
seless tooatets of e e canen iy semewhal of pooaee eod e
el tors My e and sech Lt iy privite cominumtaiiee s andly
keeping them couligential ay a proiesaonal prerogative. Many facuity
merbers who write leitery of tecorrnendation fear that student access
mipht Eapose than 1o Tiebility or retaniation, Many educatidnal instiiut s
fear that openness would make letters less candid. Theevidence presented to
the Commission does not support these arguments, but it does show that
many institutions and faculty imembers feel strongly about the confidentiali-
ty of letters of recommendaton® - 7
The Commission believas that eva'vations are partof the professicaul
responsibility of any educator, and that candid professional judgiment
should be sought and ¢xpected in letters of recommendation. Furthermore,
analysis of case law isdicates that evaluations of students communicated
without malice in the course of official duties do not make an educator
vulperable 1o libel or slander.® Of course, any evaluation creates some risk -
of physical reprisal but the risk does not relieve the educator of his duty to
render judgments about students, _
The Commission belivves, worcover, that candor is & professional

o

~ obligation and should not carry the price of secrecy or polential unfairness.

A student ean, if he chooses, make an informal agreement with a professor
that he will not exercise his vight of aceess as the price for securing a letter of
recommendation, but it is difficult to justify the formal blanket waiver of
this right which institutions now solicit, ‘

While it is difficult to argue against the individual's right to waive any
of his rights, it is also difficult to conceive of ways to maintain the right to
waive while assuring thal it is exercised on a purely voluntary basis. The
Commission does not wish Lo preclude any individual from choosing not to
exercise his right (o see a record, but it does wish to prevent him from
forfeiting that nght. Thus, the Commission recommends: -

Recommendation (3).

That the Family Educational Rights and Privacy Act be amended fo
provide that the right of a student or his parent to inspect and review
letters and_statements of recomimendation not be subject (o waiver by
the student or his parent, provided further, however, that letters and

statements of recommendation solicited with a written assurance of

3 See, for example, Testimony of Ohio State University College of Law, Education Records
Hearings, November 1I; 1976, pp. .177-78; Testimony of National Association of State
Universities'and Land Grant Colleges, Education Records Hearings, November 11, 1976, p.
127; Testimony of Yale University, Education Records Hearings, November 11, 1976, p. 51;

¢ and Testimony of Franklin and Marshall Cni!ggf:. Education Records Hesrings, November 11,

1976, pp. 11-13, . 2 .
- B See for example, Blair %. Union Fice School Dist., 67 Misc. 2d 248, 324 N.Y.5. 2d 222,
(1971); Everestv. McKenny, 195 Mich, 639, 162 N.W. 277 (1917); Morris v. Ruusos, 3975.W. 24
504, (Tex. Civ. App., 1965); cert. dersied, 385 U.S. 868 (1965); Morrisv. Univ. Texas, 3525.W, 2d
947 (Tex. 1962), cert. denied, 371 U.S. 933 (1963); and Morris v. Nowotny, 323 5. W, 2d 301, (Tex.
Civ, App. 1959), cert. denied, 385 U.S, 868 (1965). L L
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STRENGTHENING LOCAL ACCOUNTANILLY /

The Commission has recoman nd 2 that substantial rfponan. tecios
protect individyals from unfaimess w reecrd heeping be levied on
educational institutions, The Cammivasin also belieses thatsieps should be
taken to strengthen an institution’s inesntive 10 live up to it responsibilily,
and that to make that happen, problems and ubuses must be brought o the
institution's atiention,

As noted earlien, the size und degree of decentralization of educational
insitations and agencies, and the many problems and responsibilities that
compeie for their tine, attention, and resources, have meant that existing
mcc#mnim\s for assuring aceountability (e.g., parent or student involveinent
in geversance, due process, alacnisiraive control procedures, und public
governance struetures) have not focused en jecord-keeping practices and
their inpoct on the individual, FERPA whows substantial local discretion,
but does not attempt to utilize fully evisting local accountability mechan-
isms to enforce institutional resporsibili ties for fair record keeping, ‘

The record-keeping policies and praciices of an educa tional institution
will not be effective unless théy take into avcount the views and experience
of students and parents as well as those of ieachers and administrators.
Protections for the individual depend on the development of good policies
and practices because asserting interests on a'case-by-case basis in remedy
of specific abuses does not always provide the impetus for institutional
change that will prevent future abuses. Allof the mechanisms mentioned in
the Commission’s recommendations that appear below are now in placein
most educational institutions. The Commission belicves that the best way to
assure that institutions respond effectively to the challenge of reforming
their record-keeping practices is fo focus the attention of these existing
mechanisms for assuring accountability on record-keeping issues, 5o that
public pressure will encourage the development of procedural standards.
Accordingly, the Commission recommends: '

Recommendation (6):

_ That the Family Educational Rights and Privacy Act be amnended to
.. require an educational agency or institution that conducts instruction-
" al programs to provide for parent of student participation’ in the
establickinent and review of iis policies and practices implementing

FERPA,; and further '

Recommendation (7): C

That thé Family Educational Rights and Privacy Act be amended to
require an educatioral agency or institution that conducts instruction-

/]
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The Cor mission believes that the regulation®Tmplementing RERPA
28 amended, pursucal W Recommendanions (6) and (7) should require cach
ageney or institution that conducts instructional propramss® o cstabinh
rocedures to hear and resolve complaints about FERPA policies of
** practices. that (a) provide for the participation of piients or students: (b)
require-the agency or institution 1o state ity reasons if it dves not take sny
action to change its policy or practice in response to a comnplaint; (¢) require .
the agency or institution to maintain a public record of the complaint and its
disposition; and (d) provide for an appeal to the poverning bady of sbeh
pgency or institution. .
Further, the Commission recommends: -«

LY

Recommendation (8):
That the Family Educational Rights and Privacy Act be amended to
- require that un edueational agency or institution establish, proinil-
gate, and cnforee administrative sanctions for violutions of its policy
implementing FERPA, Such sanctions should be levied upon chief
executive officers of educatipnal usencies and components thercof
who are negligent in pursuit of institutional cumpliance as well as
: upon employees who violate provisions of such poliey.: :

4

TiE FEDERAL ENFORCEMENT ROLE

Federal administrative agencies, even those with regulatory powers,
cannot effectively correct each particular abuse, especially when the area
being regulated is as large and decentralized as education, Even if FERPA
provided a more effective sanction than the withdrawal of Federal funds,
DHEW could not attempt lo monitor cach institution’s performance or
pursue each individval complaint. The Federal role should be much as |
DHEW currently interprets it. to be—an instruinent for assuring thal
educational agencies and institutions meet the minimum Féderal require-

-ments. The Commission believes that Federal administrative agencies
should intervene if an institution’s policies fail to'comply with FERPA™s
requirements or when an institution systematically departs from its own
policy. It is also convinced that to reserve DHEW as the court of Jast resort
for complaints of systematjc institutional failure to comply with FERPA is
feasible, reasonable,. and preferable to requiring Federal review and

approval of each local policy. The Commission strongly approves of

- DHEW's current system of enforcement which, like compulsory arbitration,

. _seeks "lo obtain voluntary compliance. It recognizes, however, that the
Secretary of Hgalth, Fducation, and Welfare needs a more credible and

# The Commission feels that administrative services organizations should be exempt from -
this requirement, ' v : .

iv

ERIC

Aruitoxt provided by Eic:



O

ERIC

Aruitoxt provided by Eic:

»

-

166

PERSON L PRIVACY IN AN INFORN Ly

e snetion to smobe e crforls o secure voLabtln von o

Hbi
iTactive, Hence, the Comnmisaton recetnmends:

Aecoramenaation (8

‘That the Family Edveational rtizbts sl Privacy Act be wipendi: ! {o
sronide that sl or sy purtion of DHEW funds carmarked Tor
cduzation purpeses arady bee witid Ad froman edueationul ageney or
fnstitution wWhen its policy does not comply with FERPA requlrensents
or when evidence of systematic Taflure on its part 10 impletnent its
policy is presenied o the Departinest of Heatth, Ebeation, ood
Welfare, Such withipgiiing of funds shonld wuly be Tuepased 1 the
Secretary has dé:h;i‘F:?nﬁi that coglizped eannot be Whred thratuh
voluntary eans or' (hat systeratic faftures to Enplement pulicy have
previously been brought to the attenthom of the edueatione] nzency or
institution and it has not tzken sufficient steps to corteet such
failures. The amount withheld should e zpprepriate (o the natuze of
the violation, and should provide ifcentives for future caniplianee. *

An individual needs some further remedy when, beciuse of inerti,
incfMiciency, recalcitrance, or ignorance on the part of school officials at the
operating Jevel, a school or other component of a large and decentralized
educational system refuses to permit him 10 exercise his FERPA rights.
Neae of the Commission's recommendations so far outlined provide,
individually or collectively, such a remedy. Civil action can provide timely
relief, 'and the threat of it increases the incentive for institutions to be .
responsive. Such civil action, however, should be corrective rather than

unitive, and thus limited (o assuring that institutions accord individuals
their FERPA rights. Therefore, the Commission recommends;

Recornmendation (10):

That the Family Educational Rights and Privacy Act be amended to”,
permit an individual (in the case of a minor, his parents or guardian)
1o commence a civil action on his behalf to seek injuctive reliel
against an educational agency or irstitution that fails to provide him
with a right granted kim by FERPA, The district courts should have
jurisdiction, without regard to the amount in controversy or the . -
citizenship of the partics, to order an educational agency or institution
to perform such act or duty as may be required by FERPA and to
grant costs of the litigation, including reasonable attorney’s fees, -

INCREASING LOCAL DISCRETION .

" The section of this chapter that describes problems in educational
record keeping under FERPA cites a number of examples of where FERPA -
is prescriptive rathér than_ permissive insofar as the exercise of local .
discretion :is concerned. The examples sited involved. the conflictirg

" intérests of the individual in the use of desk drawer noles in diagnostic and

it
e
ft 5
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treatment situationg: the confl 1 between privacy and fresdor of o
tion in the matter of discetory information; the tension bewwern R

rotections and .\i!;fel:;\, benefits inreseatchy aad the sehool's 120w
with other societal agencies that share responsibility for the chid’s wentie
and the rights of the individual, . \

In the Commission's judgmient, FERPA'S attempls 1o presciive e
propet balance in these situntions have created more problpmiihin they
solve. Thus, the ﬁna]’sut of Cormitsion recon-mendations seeks wavs of,
eiving educational institutions more respansibility for siriking the balar-:2,
Thg Commission believes that the accountahility mechanisms called for in
RePommendations (6), (7), {8}, (9 anggl (10) will assure that the responsihiiily
js not abused, o

Desk Drawer Notes. FERPA provides that a student or his parents nay
have access 10 an educator's desk drawer notes about the student only if the
educator shares information from (hem with somcone other than A g,
substitute, This restriction may often be harinfyl 1o a student and may™

» reduce the effectiveness of the educationa) program. The provision 125 10
resolve two real cdnterns ubout the sharing of such information: (1) the
possible stigmatization of an individual by information whose nature and
quality are not subject to institutionsl control; and (2) the possibility that
desk drawer notes will he hidden from parents and students but used in
institutional decision kuking, The latter problem can be solved by giving an
individual access lo all the data used in making administrative decisions
about him, and recourse if those data wie erroneous or incomplete, Since
desk drawer notes serve primarily as a memory aid to assist in diagnosing -
the problems of a child andl as such have only a temporary value, the threat

of stigmatization can be (.lle‘\‘l‘aléd by arranging for the destruction of desk

e

-y

drawer notes at the end of each regular academic.reporting period, unless
they are incorporated ints the- official record &ystem of the educational
institution. Sharing information in desk drawer notes during that period is
unlikely to result in stigmatizing an individual, If such information is so
difficuit for an educator to remember that it must be written down, one
might fairly assume that it will be forgotten quickly. If some particular bit of
information in a desk drawer note,is significant enough to stigmatize an
individual, then it will probably be remembered und shared with others
whether or not it is recorded. Tndeed, desk drawer notes scem 1o have
sufficient educational value to argue for their improvement; not for their
abolition. The dangers inherent in maintaining them can be controlled by
toutinely destroying them or by exposing them lo the same access and
correction rules to which other education records are subject. Therefore, the -
Commission recomrnends: S :

.
gs‘ . Recommendation {11): .

.~ That the Family Educatiorl Rights and Privacy Act be amended to

: make it permissible for records of instructional,” superyisory, and
admibistrative personnel of an educational agency or institution, and
educational personnel ancillary thereto, which records are inthe sole

=
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(g} 1. such recunis sy incorporated info education recurds of the -
by oy or Istruttaf or destroyed after ench regular seurlaaje
\ re, acthag paricd; _ . ‘
(b)  that such records are made avaituble for fnvpection ead review
by a studenf tr parent if they are wsed or reviewed nomaldayg

any administeathvedecicion aleting the stulont; und .
nd g wlth Cheaip ey

\’7%_\ that all sueh rocords of @'n Loy (
=t asBhitities are naade svailabile to garetts or studuntselien
LY g schilinary decision is made by that wilicer,

Diretn) Infocnation, The purpese of establishing an exeinption for
the discle Jure of atory information was to Jet ingtitutions create a
category, of inform. about students that is freely available to the public,
FERPA requires that caldgories of directory i=© rmation be defined in an
institution’s FERPA policy and that students . ..« parents ke inforined of
what information the categories inctude. Given the mechanisms to sscure
accountability recomme jded by the Commission, it is highly unlikely that
an institution would characterize any information as directory information
whose disclosure might cause harm or embarrassment 1o an individual,
Because the administrative burdan aad the cost of permitting students to
specify that some or all directory information about them may not be
released is substantial, und because the only information normally charac-"~
terized 45 directory information that is likely to create problems for the
student if disclosed is information that serves (0 locate him, the Commission
recornmertds:

Recommenduaiion (12):

- That the Family Educational Rights and Privacy Act be amended fo

provide that insofar as directory inforination is concerned, a studeat

or parent may only require that address and phone number not be

published without his consent or that it Gnly be disclesed to parsons

who have established to the satisiuciicn of the institution a legitituate
Disclosures for Research and Statistical Purposes. The Commission
believes that its. recommendations regarding the disclosure of administrative
records for research or staistical purposes in Chapter 15 should apply
equally to educalion records. Adoption of the Commjssion's recommenda-
tions on research and statistics would allow educational institutions to
permit the use: of administrative records for any legitimate rescarch or
statistical purpose, but would, at the same time, make it easier for them to
resist requésts which they consider unwarranted. It would also give them

‘more control over the condifions of disclosure, because the research

organization seeking administrative records woupld have to sign a written
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at the decision 1o disclose recar s
AREY Csendhitions under which they wih b2
' disclosed shouid be made by 2 cantinl authority inan educational insiitation
or agency and not a coniporent thereof, Therefore, the Commitsion
recominends: : :
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Recommcendation (13):
_ That the Family Edvcational Rights and Privacy Acl.be amairicd to
. permit an educational agency or institution (0 vse o disclose sn
ecucativn record or nformation contalned theeia in individuslly:
idenzifiable form for a research or statistical purpose without parent
ur studeat consent, provided that the agency or institution:

) (a) determines that such use or disclosure in individually identifi-
ahle form does not violate any conditions under which the
moLrrmiztion wes collucted; coe
(b) wseurining (hat such vise or disclesure inindividually identifizble
form s neceesary o aceomplish the rescarch or statistical
~ purpose for whick the ise or disclosure is fo be mude; (
(€) deturrmines that {liereseurch or istical purpose for which any '
0 i pse or discjosure is to be made wirmnis the risk to the
indgividua} from #-ditional exposure of the record or informa-
tign: _ S
(d) requires that adequate safeguards to profect the record or
-~ inforination from unauthorized disclosure be established apd ‘
maintained by the user or recipient, including a program for’ ‘
removal or destruction of identifiers; -
(e) prohibits any- further use or redisclosure of the record or
infortnztion in individually identifiable form without its express
« + authorization; , ) o . :
. (O prohibits sany individually identifiable information resulting
from such rescarch from being used fo make any decision or
: take any action directly affecting the. individual to whom it.
< pertains; : : L : A
(8) makes any disclosure pursuant to a written agreement with the
v pr(gp(:sed recipient which attests to all of theabove; -,
and provided further, that all such determinations, requirements, and
) . "prohibitipns are made by the educational agency or institution (and
= uotacomponent thereof). ° ot
. Disclosures to Social Services Agencies. While the Commission under-
-+ stands'the importance of the free flow of information between educational -
i fns’ﬁtut}gns and agencics and other social scrvices agencies, it is also ™~
~ "concerned that education records not become a sowrce of information for
o ?%‘gﬂs@s that are not acceptable to the individuals io whom they pertain,
‘ ‘The achievement of educational goals, however, often’ depends’ upon
ancillary services provided by ‘other institutions, and the .Commission
N _ oo

O
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PERSGNAL PRIVACY N AN INFORNM 4T e

belivves that un educational agency should get all the help ciit
meeiing the needs of its students, The Commission’s FecOmin. wi. i
sirea) ihe need for participation by students, 1 orents, and the pus.. o wse
deveiopment of FE;FA policies, vesting responsibility for record keeping in
an edueational institution's central authority rather than in components of
the'institution, and using a variety of mechanisms to assure that parert and
student rights are protected. Given such protections, the Cerinission
believes that educational institutions should be permitted to make determi-
nations regarding whether certain routine disclesures of information are
necessary for the educatipnal agency to accomplish its own mission, and *
thus what disclosures shoutd be permitted without the consentof students or
parents. The burden should be an ihe ectucational institution io cemonsirate
the educational purpose of such’ disclosures, and the policy should be
specific as 1o the agencies and types of information involved in such
disclosuré, The Commmission, therefore, recommends:

Recomenendatian (14)

That the Family Educationa) Rights and Drivacy Act be miveadid 50
as to permit an educaticral agency or institution to designate in its
policy implementing FERCA that disclosires may- be made on a
routine basis without the authorization of (4. parent or studenl to a
particular welfare or cocia! sanvice agency for a specified purxrse that
ctly ussists the educational uency or institution in achieving its
\iion, provided that the cafegories of information which muy be
disclused {o such agency are also specified and that further redisclo-
, sure hy such agendy is prohibited, '

Discfosure to Law Enforcement Units. Current FERPA requirements
make it clV’ﬁ;uit for an educational institution to deal with both its own law
enforcement unit, if it hias one, and with local law enforcement agencies, In
the first case, if an educational institution discloses student records to its
own law enforcement unit, all records of that unit become subject to
FERPA. In the secand case, while restricting disclosures of student records

" to local law enforcement agencies is Jaudable i+ most instances, it creates a

problem when the educational institution is a party of interestina criminal
investigation or ‘when disciplinary problems and delinquency problems
involving violations of law are difficult to differentiate. The Commission
believes this problem demands a three-part resolution: (a) assuring that a
parent or student has access to any recorded information.used to make any
disciplinary decision about the sludent; (b) holding an educational -
institution responsible for the quality of the information it uses 10 make
disciplinary decisions about students or discloses to third parties that will
“ make such decisions; and (c) assuring that an educational institution is in a
“position to gef the help it needs from both ils own law enfofcement ynit and
- local law enforcement units to protect the safety of employees or students

_ and the property of the schools and individuals.

- The meastres thus far recommended by the Camrrﬁssipn,‘jfadépled,’ o
would guarantee that students and parents have the right. to see and -

- . . B i
. o L \




iallenge all records of discipiin

R iplinary decision s
tiosal insttutions 1 ;
uracy, limeliness, completén=:s, and relevance of such .records for
< ioaal parposes, and mechanisms to force continual review of the
- adequicy of suth procedures. Given these fecommended protections, the
Commission_ees. no reason to recommend: that an educational instilution
. hd%e lzss, latitde 1o ‘exchange ‘information with its own security or law :
*enforcement .unit than it does to make disclosurestolaw enforcernent units -
outside the educational institution. Therefore, the Commission beliéves that. .~ -
"2 law enforcement unit of an-educational institution should-.e alioved 1o

éds

exchange information with_the rest of .the educational institution withoul
- - making its law enforcement records subject 1o FERPA. At the tame time,
¢ educational insiitutions should be able 10 share education records. including
L " disciplindry secords, with their law enforcement unit only to the same extent.
as they can share such records with other law enforcement agericies.. ‘
5.~ -7 . Current FERPA requirements prohibit disclosure of eduéztion zecords
- "to law enforcement agencies’ without paical or student consenl, excepl
. "under judicial order with advance notice ta the parent; orin anemergency-" - -
", when such- disclosure *is necessary to protect the health or safety of the
student  of other persons, In. effect, this prevents educafional institutions.
from sharing information legally with law enforcement units in cases where'
 the safety and wélfare of students, faculty, and school property are involved.
- The émergency exception “does not permit routine cooperation with ‘lzw v
enforcement agercies even when.the educational inslitution mgj;”be aparty, - .
_ of interest. The DHEW regulations make this clear by including as one - :
* criterion of an emergency, that time be of the essence, and by stressing thal
. 'the emergency clause is to be construed sgrictly. In mai}yfﬁ?tgan and -
" subiirban schools, however, there are extortion rings, gang viclence, theft-
rings, hard drug traffic, and other continuing criminal activities. While
education recotds are seidom-vital to the conduct of a criminal investiga-
" tion, they can sometimes be extremely helpful. Tt is” the Comrussion'’s !
- judgmeni that -educational institutions should be allowed 10 ‘make the
""" “defermination that a disclosure is necessary as long as it-is publicly
.-, accountable foritsdecisién. . . T R
’ Therefore, the Commission recommmends:

b Ll

¥

1)
=

K

.. Recommendation (15): -
i _

 That the l%gmi!y' Educational Rights and Privacy Act be amendéd tg
provide: | R S A

{(a)e 'that records collected or maintained by the security or law <
' enforcement branch of an educaticral agency or institution™
.solely fora law enforcement purpose— L ‘ o

' . .. (i) shall not be considered to be education records subjest to N
LT - the optovisions of FERPA when the secwity or-law .,
" enforcement branch does not have access to educafion = - .
records mmaintained by the agency or institution; and CoL

2
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S (b)) that disci wre of mi‘mmaimn ;‘13) be mide by am éduc:\-xwul

. . agency or-instiui u}n tu law enforcement officials without the

nt, pmndud that:

on is made by’ the ﬁluur rul'

Gon (aud not by a compooent ther-of)

" that the inforfi. o disclueed is necessary ‘(o 2n zutlio-

vestipation of ongoing violalions uf law wh
threalen the welfare of tha

- tion or its studenisor facuity; and R
(ii) cach gmsrr:nr!atmn ; publicly répﬂrmd for e goOves
: ~institution including the t

Te '_mﬁirmst’ﬂn d:scltsﬁd, the number of individuals irvoh ed, *’

and the justification for such disclosure, but not :he names
Df the individuals involved. é‘ e

f-
i 7 Hc Corurission leL\-CE thatits r:r::::mendahans mll strengihen the
protections afforded.parents and students by the Fan‘u]y EducationalRights -
‘and Privacy Act and will give locel

es greater latitude in formuilating
FERPA policies that meet their particular needs snd circumstances. The

- Commission also feels that the Department of Health, Education, arnd

_Welfire should provide " substantial technical ass:st’arxcs to educational

-

institutions lo facilitate and expedite the develupmen!l and implementation
of such- policies. Federal assistance might take th
consortiums of schools to develop-axd promulgate qmdsl policies,

. .- information prcger;ts to inform schools, parents and students of: their nﬁhls

- cand ,eslzansxblluxes, and projects 1o identify and disseminate m,j'Drrn:man;'

* ¢ about model practices.. DHEW's expenem‘:e with F%RFA p]aceg itina
umqug pmmt:m to pm\*nde or sponsor such assistance. \ . .

\ EY

educational agency or frstifus-

e form of granis lo :
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it of Admizaon and Einsnsial Aud = Piznr Haii. Ciaramant, Cal'srnag 171 s Taapnans F14626.6511, E

g\,u'.glr;g; 2, 1977

The Kouse Subcommittes on Elemenesty, =
s Secondary and Voestional Education

Room B-346C .

Bayburn Houne QEEitg Buildigg .

Waahingeon, D. C. 20515

Dear Sirs:-

The Chrenicls for July 18 ways that the Prdvacy Prodectlon 5culdy, Comission
. § 18 recummendihy asong othsr things, that legislacion be passal:

"“fg.broaden the deflgdtion of 'student' to !.néludg
an applizant for student Sratus.'" to make all :
: B . proviaicha .of the Buckley Amsndsent sfplicabls to
e : ’ educacionsl records perralning direcely to the

. 3 ' spplicant," and Veo provide that ehe fLght of & o=
- g student for his patents to inspect and, reviey lecters :
) \\ L - snd sestements of recommendation mog hg nuﬁjgﬂl €0 . i
waiver by the studeng or his psreﬂt. =" i e

- 1f T understand chis, ve vould rof be able te g@nmge the ;naiidgncia].ity of '
dny recomendsrion received from 8 ol perdon in behalf o candidsge for
admi aion. Hgithgz tha pronlse eo oy 4 Tecommendation before the applicant

s student nor a student walver will keep such reports private.

L l‘
[

Ihe-nu:klgy Amgndment was a disservice to applleants for adedssion.

SuPF‘mé s ‘candidate has serious poychlatrie gﬂ’ublﬁis. If the pgrént& dLEI:Q‘\TEE Lo
- that sufh inforsation has been zent fo & callege, they may create dif fieuicies | .7
P £or- thef counselor who reported le. On the ocher hand, 1f the eollege, Lacking :
tormacion, admits the atudene, he may break dmm ETYiOg £o meet ;bé;
;&qﬁ?ﬂmnﬂa af calhgg. (I hdve seen this happen.) .12

L

suppusg 4 gandidatk has a problem, o

18 enough to
‘wirrant' hig rejection for adulssion but

reas 1in eollege.

eentricley nog serd
hapdieap €0 hia- s

’” [f the threst of trouble from paréngs prevencs a tounselor fXom Teporting |
this informatfon, the college will be uﬂpf!pr!ﬂ to atd the §tudénc when he I
. arcivea, {1 have aeEen Eh!.s, toa.) - . i i B - .
=
5
-
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(AN A
The House Subcomolirtee on Elementpry, . =~ < .
.- Secondary and Voearional -Education - - e
. Auguse -2, 1977 R . .
" Fage Z ¢ el -

Knﬁumg these things, consclentious adnission officers and high mchosl
countelors found ways to malngain a relatlonship thac gusranteed the

" confidentdality of recommendations of utudents. -This nev regulation would
destroy.that relatfonship, and many geudents will suffer or fail in college.

as a pesult.

" The Comlssion slso recommends legislation:

'To requite that records creaced about an yneuecensful
applicinE be maintained by a1 educatlonal”{inacitution
for 18 montha from.the close of che application prpcess,
after which they must, be destroyed.”

If I'andexscand thia, ve will have to destroy vithin 18 mpuths of March 1
:(our mpplication dendline) ‘thee credentials of any condidates who d not
This vould be befpre the beplaning of vhac would have been thelr
sophomasre year, Lo : :

In oux opération we keep for four years the credentials of all candidates
vho do not eater. - Then any who decide larer chey would like to reapply do
not have to provide us again with credentlals ve already have. -

‘A nusber of our candidaces every yesr are saved considerable ineonvenlence
ad. 8 =eault. For ezample, studencs whe' go to commun lleges for a year
of two amd who then reapply need only provide us with community ecollege

.grans<hipts- and recoumendations. 1 ad af & loss €o understand any purpors .

served by this measure.

"1 urge that both regulations, be. oppesed.

. Sincezely, B
EEW:iedy -
) :
£
od
& - .

B (S

i i -




P . - 7 Augu’ac 1, 1577
Th= Honorable f;arl b, Park ;xghéifﬂéﬂ
ecendary and

e Cﬂmiﬁﬁé: aa !du&u:iqﬂ and Labor
. House of Representaiives . ! .
.Washington, D.C. 20515 : . . .

edt by € E‘Pfi\m;‘g Protection
T AM:FAQ rgprsn n:s over 2,000 adited m::im:innu '
of highﬂ; lgémin; vhich invdlves aver §,500 individual membhérpa
. wha' Af8 R:giétfaﬂ d Admisslons Officers, Theae officlals have
L 1iey for i.l!plgmgntiﬂg FEE.PA (the Bu kley Angndnan:).

L

xed aver the pacillating
Amendmene. Om one hand

and parents through maintaining
tha Ennflﬂlntiﬂitg of £ education records by disallewing

+ individuals (iuch as employers, certain achool afficials, and pome=
times &ven patents} acceds to the educafion.records withoue the

: gtudencs’ conient, the other hand thé present lsv grants selected

Pgdgral 5;;}::, and 1@:;1 ﬁfflcialg sccgas without consent of the students.

congrel a
it pret

He AFE glia genernlly concerned over several of the récommendations

vhich will further. inpace on imetiturdl ’al procedures by recuiring

gddiceional detailed and elme-consuming | dures. We have readon eo

conclude from lafermelon gathered uhen He, in cosperation wikn saven

sther nationsl educaticnal sasec{atlons, published a Guide to implemenc

the Buckley Asendment, that a vast majority of accredited fascitucions
‘.already &re accospllshing the same intended results without having es
ter their procedures through ehe stigms of additional Fegerwlly R H
imposed legiaslazion. . » . . . . .

v-p- Fisrchaend lox

Specifie Commenea:
W are baaiﬁn]_ly over Racommendation (10) 2 the Privaey
- Comisgion If 1€ iz emacted inte 1av, because 1T counteraces authoricy
cgranted the Adminlatrator of Ve:araﬂa Affairs in PL 94-502, Ticle IV,
Chapter 36, Section 510, Sscetlon 1790(e), Title 38, United States
Code which eontaine the Eal‘gﬁin; wording: - . e

isian @ lav, ';hé f!EﬁfﬂE,
aining to =1igible

“(z) Natwithstanding any sther pro
- apd uccountcs of, sd\l;ﬂtiﬁnnl LﬂatiEu h:m pe

veteran. oF eligible pe
under this chapter or Ehapr_Er :Il

32, 34, or 35 of this title,
. Continued . . .~
= . ., : - ANNUAL MEETIMNGS
Sixty-faurth arinval i , Miami Beach
1979 Chitago — . . & Hi = 1981 San fancisa .
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as well ad the records of ether students vhich the Adminlstrator
determines mecessary to ascertain institutdenal ecmpliance with
the requiremenes of -auch chapters, shall be avallable for exami=
natién by duly authorized representatives of the Government."

Senate Report 94=1243, 94th Congress, 2nd Sesalon, dated September 16,

1976 of the Commirtee on Vetérana' Affafirs, pages 131-133, apells

out in detail che types of and vhat records and files of both -

veterans and-non vererans will be made ‘available to the VA, 1n spite

* of this provialon of law, Recommendation (10) of the Privacy Commisalon
would purgdc an individusl £o commence a eivil acflon on his behalf
td seek injunctive relief againat an sducational agency or institution -
£hat Eails fo previde him vith a right granted by FERPA and cause an

~ “inseitution to grant costs of the iicigacion,- including feasonable =~

. attorney's [ees. " : B - - '

Lz ; : We gubmit that 1f Recommendation (10)7b es law, the.conflict : T
Lo - between 1ts provisiouns and that of Section 1790(c) mentioned abaove, :
) place institutions of higher learning, theds Registrars and Admissions
. . .Officars, and other interested college. and diversity afficiald 10 an

untenable position. if &lcher veteran or mon veteran educational records
are divulged ro ghe VA, withoyt consent of the students/parentsa.

J D‘aﬁjias'&:gn}iér , N S

. .. ecutive Sacretary
JOC 2 ew== . - -

* N
: f & .-
. L
, .
, . - .
. . ‘i -
. -
i i H
[=3 - & )
“
. #

O
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hugust 2, 1977

. f.
_The Honarable Carl D. Perkins . S '
Chairman - - - ) - s .
- Commi ttee 'on Education and Labor -
. House of Representatives oo . . . . :
Washington, D.C. 20515 . - . ' .
. Dear Chairman Perkins: o . o . c A
. “In your review of the Family Education Rights and Privacy Act (FERPA) we would . . = .
G 1ike .to advise you of certdin concerns shared by many of our members. - - T ’

As the attached letter to the Privacy Protection Study Commission indicates,

the NASSP has not'opposed FERPA or the general intent that motivated it. As

I we further Indicated in our letter, after suitable amendment and requlatory

T . clarification, we believe FERPA has been able to be appTied without imposing
: undue hardships upon teachers or administrators. ’ ’

" We ire concerned , however, at some of the recommendations which the Privacy
. Protection Study Commission is now making te Congress for increasing the -

- requirements of FERPA still further, - - ] :

O -greatest concern 15 the Comission’s recommendation that every ducational o

_ ageney or institutidn-formylate, adopt, and promulgate an “af firmative -action” .
policy to implement’ the privacy requirements. upon penalty of losing fed al .
education funds. This suggestion is apparently badtd on the Commission's belief

* that many students- and their parents are not sufficiently congerned with their
rights under FERPA and should be advised-by the schools themselves ‘to take greater

advantage of tll‘e‘}r;rights_xundex‘ it. .

! . % aa 5 3 N - - B i
We would submit that this is the worst kind of example of make-wark for-already . .
hard-pressed school administrator's that'we-have seen, The existing law requires =~ -
.. that all students be advised of their rights under FERPA, If they or their
«* . parents are stil1 insufficiently concerned .to exercise the : ; a

be no justification in requiring school districts to exhort

1, there would seem to
them to"do so.

This 1s particularly true ‘in connection with FERFA, which does not concern the
antifiabl £ g 3 n

<+ rights of any minority, or other group id fiable as the object of discrimina- '
tion. .-In additien, as pointed out by the fo Ya )
and now Ambassador to Great Beitain, Kingman B
any) other federal 1aw in seeking to requlate loca un= -
refated to any federal aid program. We believe furthe extension of this law .
. shpyld, not be undertaken without great-caution. T . i — Lo
i ' o By 'S{er'iuﬁg all Administratars i Secéﬁd;ry Education
i

O
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The Caﬁfnissiun further recumnends that FERPA be amended tu 5per.:1f1::ally authorize
.- the filing of civil suits for injunctive relief against any educational institu-
ition that fails to provide and protect the rights quaranteed in the law, - Federal
-district courts wmﬂd be further empowered to grant the -student or parent I:ring—
ing suc;h acﬁans the casts of Htigatian, 1m:luding atturney fees. N

We ean nnly assume t.hat someone has’ grass]y misled the’ Cﬂmissiun as to the degrea
of abuse of FERPA in the year since -final regulations-have been ip effect. -The
- very fact that an affirmative action'policy is also recommended would, in itself,
-« suggest. that the number.of persons believing themselves abused must be a small one..
“Indeed, in -the brief time during which the law has been in effect, there would
,-hardly seem to have. been time to. judge whether the remedies’ already provided in

the 1aw are so’'insufficient as to justify further seriocus pemalties. From-informa-
. tion coming from our own members and from the HEW we know of nothing to warrant:
this further effort to penailize school-districts and administrators for possible:
vielations of FERPA., Finally, it should be noted that this kind of effort to
-grgate new causes of action in the federal colrts meraly exacerhatés the over— .
- ﬂwding of the cnurt dm:kets deplored by judimal authur1t1es )

Lastly, we beiieva the Commissions recamendﬂtians far bruadsning the scope of thé

law to apoly to applicants for student status, as well as’enrolled students. and
_requiring schools to maintain records of such applicants for 18 months from the

close of the adm‘issians prm:ess,_15 misguided. In our view, this attempt to pro-

tect persons seek admission to’'schools and colleges totally ignores the societal

need for candid expressions of opiniorm about the abﬂitiés and chardcter of app]’i—
" cants for ﬂnl’lege or uther spe\:iaﬂzed training.” -

o In cases where specific r.:ause exists Tega I process 5 a]ready avaﬂab]e fnr‘ dis-"
covery of material which may be Hbe]oue or otherwise injurious to reputation.

To use 'a federal statute to satisfy the curiosity of évery unsuccessful applicant,
“‘and in that course ‘to destroy the s tydent se]ectmn Process, wuu]d begtntaﬂy i
ir‘respnnsible.
) We sincerely han that our coments on this 1mportant matter will be given serious
mnsideratmn .
: o . Yours very sincerely, L
LA ! : - . . Executive Mrector S
08GK;ag ’ - -




s

N
"'ﬁzgg,' o » chalemen © . . I . .
. -  Commlttee on Edueatien’ and Labot . i - . - '
. Subcomalttee on Elementary, Secondary H
. and Vocational Edueation o . )
: ) 0.5. Hoube of Representativea
el L B-346C Hayburn House Office Bullding
" Washington, D.C. 20515 .
Dear Hr. Perkima: ° ’ . ’
our letter of August 9., The National Congress of Pa ents s

and Teachers.is plesssd to have this spportunity to reapond to the Commltte
afforta to assess the Buckley F Pducational Rights and Frivacy lav, wh
15 nov three years old. nely studying the extensive repdre of
Privacy Protection Stud which has only recently been made avall
ahle to’us; however eas {nirial coments at this tife,
and € enlarge wpen 8 ater date. i ’ R

" in regard £o the suggested changes in "4irectory lnformation,” ve believe that

i . the proposals are a practiesl responsa to the elash between the rights of a
e parent or student and the adminiatrative burden of the school. As long as :

! t be publighed witheut hiz .
1osed only to thoge persons uho sgeablish .
& opinion that-the rights of both partiles’

1 B

8 - are secured.

We ate concern 4. and wére initially, with the sase vith which yomgaters: or

= ‘thelr parents slve thelr rights to inspect of reviev letters of te : .
mendations. ts smd gtudents aTre under great presgule fro stieutions
. of H.gher leirming " order to permit traditional methods

. -+ of selecrionand ellminacion, Tuat process does néc Aluays serve the best :
- " iptereats of the student andiwe agree with ths Commisaion's recompendationa .. o
- Ehat 8 s should not be aceeptable. . : i

We agese that the edueational Institutien ghould be required to adopt m

R : .. sffimative poligy to implement the policy, and this deals vith our-majof
DT e 3 - concein that many schogl diat £5 hove not taken astigusly thelr obliga=
ST F * tisms to botlfy parents and gfudents of thelc rights under this lwv to
inspect, correct, and challenge data, and to appesal findings. Some schools
notify porents in such a brief or obscure vay, 30 a8 fo make the law's
provisionz ‘ussleas te.the sverage parent; An afFirmative local pelicy
would help to correet this. . .
. ' ’ . ‘7 =
: . E
T . . i
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Page: Two - ! o T . T

' We do believe that Ehe lztw hag d:mg much to help réduce access to student
files by unautheri pergong, 4nd has served.as 2 :uﬂsﬁmusnesas-rniﬂing )
for. both school offielals and pnrentg as o the need to pTotect privacy

V'gE informatien. . With Hglledgfined procedures by tli 18, the lav
should prevent inneceisary tollection and maintenance of Bl
_-insppropriate education records. In ggngrgl, ve are satisffed that
- more good than harm heg come from three years' experience with the law,’
.and hepé that some: “fmgeﬁming" of the provisions; will Eugther in;::ease
’il:a effe:ﬁivmgss. : S
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STATE OF KANSAS

Orrice or THe GOVERNOR - ' . .
’ Seare Capitol - o
" Topeka

August 31, 1977

. Mr, Carl Perkins
. Chairman - :* - .
- Bubeommittes on Ele
+"and. Vocational Education : .
-'Rayburn House Offiee Building - . . | o '
Washington, D. 15 e o 07

. Deak Mg, Chaigman:® = . - . . S S :

U I am Chairman of the:Education Commission of the States National Ad-
't yisory Committee on Child Abuse and-Neglect which advises: the Education
Commission of the States'.Child Abuse and Neglect Project. The purpese.of
the project is to offer glternatives to state legislators and education
- “lgaders on how they may improve services te abused or neglected children
in their stafes. We understand that yoiur Committes held hearings en
August I concerning the- Privacy Protection Study Commission's recommenda-
“‘tions on the Family Educational Rights and Privacy Act (FERPA), of 1975.

R :Since the passage, of FERPA we have been very concerned’ abouf its
’ effact on theé reperting of child abuse and neglect incidents. "Ap issue
v had be ised as to whether or not educational personnel who reported
child abuse, incidents as- Tequired by the state reporting statutes would’ R R
. jeopardiza: the.school distr fed t t 3 violated FENPA =~ ' RN
‘. if they did not obtain prior parental col i the stature Lo
. and concluded that several of the exempt 438(b) allowed
for reporting as required by the statutes and did not jeopardize school dis-
_trict funding., ‘We brought our andlysis of the issue to the attention of the
. . Secretary of HEW and Mr. Thomas McFee, then Deputy Assistant Secretary for-
et Administration Management, who céncurred with the. basic thrust of eur )
_{5 ; ik analysis. A copy of our May 16 latter to the Secretary and his respenss is Lt
e ) enclesed for your information. Therefore, we beliesve this issue has been -~ .
faverably settled for educational personnel &nd for those concerned with de- -
tecting and aiding abused and neglected children. Addirionally, ‘in practice, ’
. to'ou k%ﬁwiadg_&, thers have not been any problefs with respect 1o reporting
itye - . . S . . . o :
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menﬂumtalk the Privagy « ;te 1=, 5, Commission, in its ‘exapina-
.tion of FERPA, miminterpreted tue re [ ;f the exemptions to disclosure
to social service Jgencies under ¥¢ utes.  Based on this interpreta-
jon of thg Act they hm.rn st £4eth mendstions which were discussed in

"That. th@ F ily Educatienal R
30 as to pemt an educstion e : . i
incies palicy implemepting FERPA that d;szlgsures may be made : X
- on a routine basis without the.authorization.of the parent or
Eudnsﬁt to a paruéulsr Hslfure or social service agengy for a
4 E ,s the gducantmal sgen;y

es nf information which msy be dxsclasgd to sur;h agenny
alse specified and that further red;seluEufE by‘ ﬁut:h agency
is pfﬁh;hltéd " o

Ty

il’e havs expressed our concern to Mr. David Linowes, Ehaifm “of the CE L
mission. We do.not feel that ‘the problem he ‘outlined ekists, given our previous
. " “corres ondence with HEW and the Hldéspféﬂd discussion of the issus within the

: comunity of those concerned about child abuse-and neglect. A copy of my letter
" of today, August 31, 1977, ta Mr. Linowes 15 gnelosed for your reference.

Ad iﬂﬂnally, the rﬂcamndﬁt’un Hauld f:susc further confusion and may’
)rgsu_;t i 11m.nng sxisting repurt ng stat First, undur FERPA as it xs

. imy be difgciosed and to which' social ugcm;
nt rprated to allaw each agency ta &

es a specific adi E\‘.lﬂﬁal purpasu
ion on disclesure. .

oy
5

'Thefg is, ﬁgwevgf one sgp::t of the statute which continues to pose & |
Section 438(b) (1) '(E).docs not require prior parental . , L
T d to’be disclosed to state and local author- ' L
“ities under stgats statu,es’ passed ‘before Novenmber 1g," 1974, --Since the passage C
-6f FERF‘A, app:mumtely 35 states have anended their child abuse and reporting
sgatutes. Thgse amendments have ineluded expa g the categories~of personnel”
: . Who must répﬂﬁ ‘suspected cases of child abuse a d neglect. Five’of thase . . L
v states have amgnded their statutes to i de educational personnel within the -~ a
' category of state and local officials who must report sSuspect 8 '
' abuse and neglect. These five states are Maine, Minnesota, Miss ssippi, North.
am;l SauBh Dglﬁta. Since thesé am ndments took place after the Novemb
rion fur disclosure under FERFA does
onnel mus raly o other sections of
‘the statute to disclose glect inciden In order *o clatlf
any confusien uq\ Tespect to Justlfylng reporting by & ationz} pers_gnney L
recomend th:ﬂ: f.hé Navembﬁr 19, 1374 dau: be delggﬂd - v

h;ve am:lafed a capy of .a repor 43 t‘rgm :he Ehud Ahpsé FI‘D]L:Et '“l‘rends
2 &l

these dreas,
on this sub]r:x:t, please feel free to c nt:u:t gi h
Phil Fox; ‘Assistant Dire .of the Child Abuse 3

RFE/jw . ST : ’ } .
. Enclosures: Letter of May 17, 1976 to, Secretiry Hatthews . : \\L

: Lectar of June Lé 1976 from Secretary Matthews - - :
Lettar of June 30, 1976 from Tom McFce D
Letter of August 31 1977 to David Linowes '
Riport No. 95 ‘ ,
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’-;Q'-} Iﬁdgpeﬂdcnze 5, E
Washingten, D.C. 20203

Dear Seerctary Matthews: . p=x 4: e Ty

I am'Chdirpan of the Ed
- l‘:ﬂ'ﬂﬁ‘_.‘i‘:f: en Child Abusa
- of the States' Child Abu 1) and .\Eulec\, ijch—. Tha purpese ‘af ﬂ\r:. pﬁ;e:t
is to offer. slternatives t::l .-..Este 1251513:93:5 and ed v ¢
thay nay 1np-ia\ff;- sefvricas 5 & 4 or neglected’ t:hz.ldr 7 in. thisir 5tatgs,'
understand you are revieving ‘the Regulations for the Fanily Educatiopal
Rifhts. and Pxivacy ..\t;t af 1974 . cBu\:klr:.y f\meridﬂ::ﬂtj for :E;:.n:tl Publ;t:at; o

T ute. Devid L. Herbgrt; in the August 197§ issuc of Ju
‘rglse;i an issue vhich is causimg great eoncern within €

ity.. In zevies 1gy Amszndasnt, Mr, Herbert states that.

nf ;h;ld ghuse hout parsnﬁai consent, as :n:quin;l

X_Efs whi repart ¢ 2
“updar the Ack, will thsfeb; vielate the Act and jeopardizi their schools!

- Federal fonding. We have reviewsd the ACE and.the propesed Ecguhﬁmns..

and feel that thi., is &a in Q,fcit ;ntﬁrpretﬂtmn-

4 m the Act suppsﬁ; this’ mu‘r;pre -ation. In hisv’. :
Harbﬁrh refers, to scction 435(b) (13 A-D). " He ‘averléoked,
agraph E hn;:.ch states Eﬁat rocords may Eé rele‘tfcd without . ' .~

Y Tt . N

; pﬁffﬂkai conse

"%tar.&' #nd losal af;;.:;:ls or ‘\\.hhmj.tm% ta
eh infermation is specifically roquired to
ed by disclosed pirrsuant to State, statute
» to Rovember. 19, 197fl "

tophich

!, The e 4 rggulazlans fuluatcd thiz= 1‘1n3\|1gc verbatin,

14 th;; ta nean that s;hc ah;lﬂ gtm:c stnuugﬁ wWhich rnquc




ﬂﬂ N,Eegfl'é 't ‘P.i"j;:‘:*‘= chmt Ka. Lii a
to Novenb 1

}Q,‘ 1
ap p;Q\1F|a|.c1)' 27 : e
&, or ]\ ve sﬁcﬁdzﬂ .

2:

5ub§1:agrap‘\ L.
PB;EL& f&?alem! Stslt,ur,::s ]
rie mandatory reporti
: ¢ gtatutes; ;i

al tatura for purpa% X
! be censidered as adepted prior To THov
_;—apke-:l yeporting statutes sub
E\xld cover- r*ﬂmrtcﬂ CHSES.

obiainin pgrénkal

subparagraph States |

-of Tecords te appropriste |

neu*.ssary m protect the henlth or sa'f'z}f of -’ g
ﬁh'ﬂ on Hﬂ‘d\ 1i

a]xyrs from

inally, s
ubpars f;“’m‘i B sta..

t apir: £ : y 1= air lely for lau énfm'c:g- R

= and (3) a only 1 Gl 5 nt Pf:i’eﬂnﬁg.l :
ini i ay net he con

i,fj'!ing, such

!lcm:r;. x:ntlﬂ ﬂh\laﬂ
1{ag on %..n-,c pracuclﬂcs fo

1 Lo state
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Il-um\\\bh v id M lH\,\.u '
Hay 17, IndG . I
Pape Thiyye ’
) §

should Lo speelficnlly addeessed In the Tlnal Hegali

i epelosed for your roforencu. The cowalttes mu staff of tho Child
Abuge and Negleet Project ste
infm nation you nx; donlra,

lons, Repovt Ko,

; o Sincerely,
. .

¥, Beanoit - .

. o of Kuansis . .

! ) Chairman, LGS Advisory Conniiiloe
' on Child Abuse nnd Regloct .

REBiips

Fnelosures: Repert No, B4 .
Mr, Heibart's article fron Juvenils Justice

ce: * pouglas Besharoy
v Director
' Hational Center en Child Alwse and Reglect

A

¥
——
"y
- ey

"

O
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THE SLCNETARY OF HLALLI, EOUCATION, A W Ll ADE
wABHIHOV WM, b L. Judui

e JUN 16 to7g

'
Tho Henorabkle Robert ¥. Hennottb
Governor of Kansaa

Topeka, Kansas 66612

bear Gavernor Bennatk:

Thank you for your lettor of May 17 ragarding the
Fuamlly Educatlonal Rights and Privacy Act of 1974,

Mr. Thomas §. MeFoo, the offieial rasponsiblae for
adminlstering the Act, informs ma that he 1. in
general agroement with you as to the effects, or
lack thoraof, of tha Act.on child abuge and regloot
reporkting, He further advlses me that a mumbor of
his staff has discussed the apparont shorteomings
of the Juvenil tieg articll with ies auther,
Mre, David L, It and the staff of the Hational
Center on Child Abugs and Neglact,

I approciate your CONCErA ovor this matter and have
askaed Mr. McFee to respond direptly with respect to

“the anslysis contained insyour letter.

.
& -
1 Ve
! I 7
:
t
{
= ——
~ B
?ﬁ
| ‘ |
T - s
{9

Wl

i
!
.
! N
’ ?
¥
iY
. 1
r
i
N -
.
.
.
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BEPAITHIL R e HIEALTHL EUOTATION, AHDY WELE Al

[ TSI TSE B SN RNTOR RN FY S AR

ST S FEFEI ST S T

June 30, 1976 éff/
s = bnf‘\(_.

The Honorable 'Reobart ). Bonnoil
Govaornor of Kansan
Topehka, Kanona 66613 :

Daay Governor Ponnobl:

i

i

iz in further ronponze to your
QAIQLHQ the impaet of the YdmL
cy AcL Ef 1574 (YIRDA)

oal cgnz\l mr[ﬂ,; und
IUDQLLL“Q ol suspected

As the Scerotary monblonad

mcmhﬂf QE my staff has A4ai uhﬁfL(
, Jns ieo artiels i its auLhnr, Il
anel Lh; staflf of the Hational Cent
Neglect. They wore advisaed that,
anly accoss to and disalos UEC frun
in 3 j\LLng from
Educat:aLll racor arsonal
gbservation, | The lattor entegory is not affectﬁd by the

r ¢l on informagion obtained

from sc 1 fecardg, 1n-uro would be affected by

FERPA. Theara are, ' p;ﬂwxﬂlmn, of tha Act pur=

8 1t to which inFr:.atL@n may be disclosed without

obtaining thﬂ genarally reguired wri Jd

Your lea sousses bwa of thooo pz DVLelQﬂur dzﬂ(b)(l)(L)
xnh, with your analysis

-elhove that your

1f, however

and (1). While I am in gen

of these provisions, I

pﬁt-
amanded,

4E. - Hou=-
sver, level in
, ordoer tﬁ dgtﬁ o b
i an to have destie {eifec
2 sections ﬂSB(S)( J(A) -
anﬂ (B) wn;,h d&f khe Egu;aElgnﬂl r that
Hiila abuse reports may not be edacational de= ’
pending on State procadures *Ying such reco:
r * *
i”ﬂ 2

O
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Pagga 2+ Pan enorabilo [eshen b1, Ronn it

appeara Lo be aeeour

the condliiens sat

to ony copy of the
"gain" vould be off
ports
conditiona of thﬂ,l

L
for ehild akb
tha rirPa {i

» Abtashmont

spanen in oalleviatiog ropoebing ro

1sidored law enfox
real “gain" would bo

abo.  llovever, o caveful analyaia of
forth in 438¢a) (4) (14) indicabe thab to
Lrdeatio .
loing the reporting vould nave to be
caant percodiinl. In the ond, the

t opatwils could bz denivd acans
rebalned by the sechool.  This

L by the newt to malutaln such pos

itiy

e

eparats from othor reeords and bto neot tho athor s
soctklon.

astly, I regret to advire you that tho dnsue of liability
a roporling wan not dircctly addressed dn

blizhad Junn 17 {coay attached) .

-~ 7 - gi7 .
A . ) ,
. ; =
“ s £y Aoip 2=
Gl S04
. ~
Thewas fi, MalFoo .
tagn f 7 Aunistanb Soeceretary for
Mowgema b Planning and Pechnology
— )
= :
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STATH OF EANSAS

Ovrier op THE GOVERNOR
State Caputul
Toprka

RODBFRT ¢ BERNETT August L1, 1977
Guverfm .

Mr, David F. Linowes

Chairmin ' .
Privacy Protection Study Commission

Suite 424 ¢

2120 L Strect, K.W.

Washington, D.C. 20506

Daar Mr. Linewes:

! am Chairman of the National Advisory Committee on child Abuse and Reg-
lect of the Education Commission of the States preject on Child Abuse and Neg-
leet. The purpose of the projuct is to offer nlternatives to state legislators
ape! sducation leadors on how they may improve services to abused or neglected
children In thelr states. He have reviewsd a deaft copy of .the Commission's
recommendations concerniny the Family Educational Rights and Privacy Ac
1976, (EERPA), referrod tuv as the Buckley Amendment, The interpretation of
the statute and the recommendations are of cuouwarn to those of us whe have pré-
viously addressed the effect of FERPA on state ehild abuse and neglect report-
ing statutes and requiremercs.

Thy general uiscussivcn of FERPA states:

“There are other pxamples of inflexibile disclesure rules in FERPA
that work to the di vantage of the student, the school, or other
institutions, or nll thres, For example, the relationship of
scheols with social service agencles varies from comnunity Eo com=
"munity. FEPPA, however, does not take account of thesc different
working relatienships. -1t dictates one inflezible tule regarding
diselosure -- that school records may not be disclosed to social
survice agencies without student or parent consent. RPA leaves
nu Flexibility for sharing any information about stude with any
rvice agency for any purpuse except in connection with a
ial, aid program,: For le, under a strict interpretation
PA, schools cannot-’ : ocal serv that are
providing clothing to needy childeen by giving them informition to
identify pofential candidates. Nor can schools report cases of

}

AN
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ma

possible ehild negloct to Jvesl servicon agenc
conaent "

The final recomneidat lon based on this Interpr

"Rocompendat Lon (14) That the Family Edueat fon

ey Act he smenuled 5o az to pormit an educaliy
tion to deslgnate in lts policysimplementing
may ho made on o voutind basls without the il

"

tus without parentul

etathon wint -

1l Rights and 'eivi=
agency or {ny
A thint dl Bures
harization af the

patent or student to a partieular welfarc i)
for a specificed purpose thut directly assi

eclal serviee apency
the educational

agency or institution in achisving lts mis

categorios of information which mny bo disc

fon, provided that the
loded to such agency

are also specified and that further rediscldyure.bysuch_agency
is prohibited.” *

We holiove this interprotation and recommendation confuse an area of the
Act which was thoroughly debated and settled with the Department of Health,
Educatlon and Welfare in 1974.

Shortly after the passage of FERPA 1n 1976, a questlon was ralsed ns to '
whethor or not the act prohiblted cdueational personnel from reporting incldents
afl child abuse and negleet as regnirad by stabte statute without obtaining prior
consent from porents, Followlng upon this line of thinking, it was thought that
persmmt! who complied with their reporting obligations would jeopardize the

ie Act and [

schools federanly funding by havlng violaled FERPA, Afcor reviewing t
the propased rogulations, tha Comnittes concludad that this inrorpretatien was %
incorrect. On May 17; 1976, on behnlf of the Comnittee | wrote the Seeretary
of the Department of '!a'\leh; Eduycation and Welfare te ask for a confirmation of
our analysis of the statute. We concluded the dct dues allow for the release
of informntion concerning child abuse and nogleet incidents to state and lo
. authorities ecoversd by child abuse and negleet reporting statutes without p
parental consent, These authorities frequently include social ser ]
A copy of that letter and the Favorable response from the retiry and the
Deputy Assistant Secretary for Management Planning and Technology is attached
for your reference.

1a summary, FERPA allows far the mlr;nst of this vitnl informatien under
three sections of the e LECEIAN atSE(M nutlmu the eircumstanees undde
“which prior parental conscnt 1% wet reg i o nf thase Exggptmns, at..tE_
reporting statutes and eme ry:l\ty situat
" af the student or othess, support xgparnug of sus pcv:t;d cnses of child Bbuag
and neglect.. Finally, under stlans 438(a), 4({A) and (B) ehild abuse reports
, may not be edue. - --al records J:pending on state grocedures for class Fying
such records, A

Therefore the Committee furls tham 1ssion of FERPA

in relation to disclosure to sog:-1 se and we
e
= ]
i
B = H 3
/
. [
ey g
5 " . e
-t .
e
- .’, -
. g
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winhed td bring 1t to your attentlon. In view of thin Caet, we recommond

that the Commission reconnider Lea amalysis of this dspect of the Act nhd

L Tinal rocommumdativn,
Siocerely yours,
Roliert [, Bennott
Governor of Kansind
Chid rman, ECS Advisory Comait-

tee on Chilld Abuse § Neglect
RPH/ ju
Enclosurss: Letter of May 17, 1976 to Secretary Matthews,
Lotter of June 16, 1975 to Gavernor Bonpett
' ) Lotter of June 30, 1974 te Governor Bennett.
' i Child Protection Reporg Avticle, 1976,
"
‘x;l
-
B 0

95112 0-T1 - 13 ' .

o

ERIC

Aruitoxt provided by Eic:



‘ | k 182

e ij . pepn o : N 1
ey SOMURSET COUNTY COLLEGE
“?;ih“k ' FOOBO% 100 . SOMERVILEE, NIW JLRSIY a6
ﬁlﬂe- of thi o . ¥
Daan af Studini Affaire A I 'u'lrzhg:::"lwun
August 26, 1977
HOUSE SUBCOMMITTEE ON ELEMENTARY, -

' GECONDARY, AND VOCATIONAL EDUCATION,
RB346C, Rayburn House Office Bullding
washlngten, D. C, 20515

? Dear Sir: -

one faest of the Family Educational Righta and Privaey
v Act that hds caused an inereasing problem in higher education
is the requirement to retain release forms for students who
have requested thelr transcripts to be ment out., Under the
. present syatem, theso release forms must he retaiued as long
as the transcripts exita; 1.2, indeflinitely, and this is
placing a tremendous burden upon the filing and storage 8ys-
tema of any institution that attempts to comply.

I encourage a ravislon to be made for this particular
area of studenk records, which would reloase the instltutien s
fram keeplng a copy of the atudent release form after six
_ months has passded from the date of its issuancu.

Reipectfuily yours,

~

Dy~ —iarifieth C. Brinson
* Bean of Student Affairs
KCH/3s L
19 3
5
.
A publie commumiiy college serving eeiudentt of Sameeiet (‘r‘mnrv . N
T
. .
L. =
' A
P Lk )
- e, - 9 e
et ENw S
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Wetiysbury College
GETTYEOUAD, PENNSYLVANIA 11.1h (
iin 33!&“3}

PERHAVLYAMIA HALL

August [H, 1977

The Honorable William Gooelling
1713 Lepgwotth liouse Officd Bud lding
W. wton, 0,C, 20515

Dear Hill: R

1 am welting en bohalf of Gettysburg Collepe tu you in your
capacity as a member of the House Subcamnmi ttee on flonentary,
Secondary, and Voeatienal [Fdue: 3 minittee 1z currently
considerlng the operation of the Family Rducation Rights and :
Frivacy Act (FERPA, also known as the Buckley Amendhent) aml the
recommendations of the Privacy Protection Study Commission faor
apendments to the Act.

FERPA was passed (without legislative liearings) primarily
to cofrect abuses in the use. of student recards at the slementary
and secondsey levels, but nevertheless the law incluced higher
education vven though there was no imdicatien that improper use of
student educatisnal records was a problem at the cellege and
university level., In reading the journals of current events in
higher education, T have seen faow, if any, accounts of complaints
about violations of FERPA or plaints that the current law R .
inadequately protects the students' interests, Yet the Commission
proposes amendments to the law which will increasé bureaucratic
regulation of colleges and universitios and institute rules detri=
mental to both the interests of ihe institutliens and their students.

I ‘.n't understand why these new amendments are suggested,
The .rcoun’s im educational perimiicals af the Cammissien's
sugge Y ~ot include the reasens for the proposed changes.
¢at the full report of the Commission {Persor
o ty) which T hepe will give the
reasons. ~1n the meantime, I want you to know some of our specific
ocbjections. E !

=]

Currently,; a student can waive his or her right to see a
letter or statepsnt of recommerdation from 4 teacher or adminis= =,
r, The Commission proposes to eliminate this right of the
nt to-allow the statement to remain confidential, Some people

at graduate schools and employers have no ‘faith in a non-co 1tial
i )
& .
o
l 2 S .
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letter of recommendationd There is ne way a.law can force such porsons
to change their lew opinion of statements that are not confldentlal,
Thy Commisslon's suggestion moans that the student will recelve o
henefit Ffrom a letter of recommendation sent to such persons,

The Commission recommends  that applicants for admission {not
coverad by the current law) be given the right to see thelr filues and
that all records of unsuccessful applicants bie destroyed after 14
nonths, Since FERPA was passed, many high schpol guidance vounselors
refuse to sehd letters of recemmendation, Some still send letters
since they reallize that unsau ssful applicants will uot see the
letfters, The proposed ¢ jo will probably end the use of such letters
altogether and force a more mechanical, less {ndividualized, admissions ‘.
procesa. Furthermore, there {s no reasen why the goveenment should
mandate when records must be destroyed. Colleges may wish, for example, ’
te retain records longer in onder to compare the high scheol 1ecords of :
sucvessful college students, unsuccessful college students, and students
net admitted. Also, "If an unsucce i1 applicant reapplies aftor two-
years, it would be helpful te have the original records rather than
beginning a whole new file. Finally, colleges do not neml the hburden
af responding to numerous. requests {rom udnsuceesstul applicants to sce
thalr files,

Presently, a student who feels that his or her rights under FERPA

are being violated can process an administration complaint with the
Department of Health, Ed on, amd Welfare, The Department' can
ultimately cut of £ all fedoral funds to 5@ institution if the vom=

plaint valid aml the lnstitution will not remedy it, The N
Commis y that such a stutlent all have the right to
bring a e¢ivil aetion for injunctive reliér ip a federal distriet
¢ourt "without regard te the amount in controversy." Apparently,
this would be allowed without first filing a complaint with the
Department of Health, Education, aml Walfare. You probably recall
the case in the Washingtan area this Spring im which a high school
“senior went into federal ceurt te force the high sthoel to allow/her .
te attend the senior promi the school had banned her from the prah. s
punishment for hi. ing a.teacher in the face with a pie, If students

go into a fedeial court for such tri 1 issues, there should be

{ le limitations as to the comditions under which a federal law
suit will be allowed, wf

I have listed abjections to aél three of the Commission's '
propesals to show:why major changes = unwarranted
and not helpful. Many of the other recommendations are alse .
defective. The Subcommittee should be very cautious in recommending

=

= R
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nhnngeg to FERPA, and any changes which apply to higher education
institutions should be based upon substant{al cvidonco of .detocts in
) the operation of the current law at these institutions rather thap
+ the oplnion. «1 seven Commission mem! s, {
! 1

Sin 1Ll¥,¥

- e \Lr?;f;ﬂ?fif

Y * ’
. V.
. Fowrt v Cinpdyall T

Vinistant Lean of the Gpllege ?3
\!

r RCN/pme

cer  Charles E. Glasgick, President of the College '
Leonarc Ii'ugldi{, Dean of the College

F, Stanley Hotfman, Treasurer

A B b = 5 - s _ * B v
Payl G.\Peterson, Assistant to the President '
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MWATICNAL COMMITTE
St o H1 Wode fake Vit £
“H NATIONAL URRAH L

FOIR
W Ui

AHIT NATIONAL €0

FIZENS IN EDUGATION
Span famd Mk Bk sl
51l OF TERLSI WOMEN

IN CONJUNCTION Wi

POV .

Spptomber L9, 1977 . Contact s #Hil1 Rloux

. \} The Hational Committes for
N Cirizens in Rlucat loi

| =997 -9 100

&

1’:!\;- pusules of o recent sty by three nablupal afganizations
’.: v gl that publiz aehouls are succeasfully follawlng mose toquil FementE
af ;,hr;; Family Edusmtional Rights and Privacy Aer (FERPA), eontrary to
praadicted dlfflculited, *
'
The Atudy was condusbed Uhid 4pring by the Nat tonitl Coungil of
Jewlsh Women (HCJW), che Natlonal Urban League and the l?.wvgntg‘ Hetwotk

of the Natismal Commitree fot Citlzens in bjueat lon (HGEE) . The, thres

groups senl Lnteevievers to 169 loeil schoul ostricts 1n 29 seaten with
w - .

4 comblaed enrallmeént of & milllon childeen Lo tind cue how wall the

law is werklng:®
4 .
FERPA, alae known aa thi- Buskley Ameddin it . ~1. i parenta L’T;::: right

to revimw thelt chlld's cdmplu;)u Lehuol recerd e protects the use® of

personal records From sourses sutside the » »ov svs, - ohless parenta

give their pefmisston.
'
A toial of 45 million ijdrep atteml 835,000 pun, . - . - dd v lj‘;,ulé)
seling] districes in the U5 e A
* . I
. R
N — , B o
O
’ 4
v
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The study 1A' particulaely slgnifleant ns the larucst scale effore

by citlzens in recont memary toe monitor a plece of federul leglslation,
The findingn Ln:LuJLzuvldgn;g that tha new law has pot overburdened i
%,

schgnl ayatems vith fEQULstn Qﬂd Lhﬂllﬂ“gﬂﬂ iy Hamo prLd(LLud. Statintleally,

tha surveyed Hh@wgd thats .
- *90% have adviascd parencs of ttheir rlghci under the law.
- *§5t are obtaining parental ﬁun;ent in wrlting before releasing
1ﬂformaciun to prospective wmployers, juvenile courts and Hbgiﬂl
ageacins, ’ '

- #BI% advise parents immediately when {nfdfmation must be releasad -
. ] B N

in response to & court sibpoena.

= #8531 are keeping o log, as{ﬁ&quired by law, of people given inter-
matlen £rom o ehild's rpeoid.

k !572 have fully e:pléinadjhaaring and appeal procedures to parents
ig thelr faqufgﬁ for re?aynl of cartain Information frew the records

has been denfed.
. .o .

- *84% have developed new school record keeplng policles since 1974,

clarifying why géhugl recolds are kept and hoy they should he usgd.

= %907 provide parents with coples of materials from achool records
- T
upon request,

. o ,

- #B3Z reporf they have gqnugh staff to handle requests for access

to records and Explanslans of teatr scores and other data in the
J =i
recbrdse A .
.

5
r

- >;SDZ of school affigial% incerviewed feél thae the law is a gpod one,

The surveying group nocadd , however, that, there

re areas‘of continulng .

concern. For example, fn the judgmenct of the Survey {nterviewer s, \

%,

_ Z“} - . ! - g

-
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only about half of the parenta kaew ehedr rlghts under the Low, ) .
Alnoy Y .
= %0nly 34% of the publiy schools Lninré parents that dchool recprds .
fnclude material on mierofilm aml computerized data, -

= - #%gnly 45% of rhe public achoola informed parenta that they have

the right to appral to a review hoard of the Department of HEW,

*only 44% routinely ﬁEaJtde parents with cople of the lav and
¥
i

ehefr rights. i "

i #56% provide coples of the law and righta only L[ pacents request

thgm.- Somé requlire parents Lo travel te a centfal administration
A B

building to
ey

bulletin borrd, ] . K

hbtaln a copy or to read n slngle copy poated on a achoal
I il

i

IS . '
The Nu;iava ,Coupedl of Jewish Women (NCIW;-1ls a 100,000 menmben,

D)
e,

é volunteer ufgﬁnéﬁh:iﬁn with 200 pattielpating groups throughout the United
. . ¥ . B '

=

States. Founded 87 arg ago, NCJIW fs accive in the area of children apd -
educat ion, Coey

The Natlonal Urban League is a soclal service-agency with a 66 year

ducatien process.

' : histery af. advacacy for pérents ind atudents in the
The National Committee for Cirizens in Eduéﬂtiﬁn. a 4 year old orga-
nization dgdlgéted to cleizen parcicipation in public sghools, waged a
<« publie gwareﬁess campaign that ELEEL brought the questior af'pfivg;y and

school reegeds to the ateencion of Congressienal scaff,

After reviewing the resules of thelr survey, the three cooperatlng
groups have pledged a continued effert to protect the privaey rights of |

students and. parents by manitafing this law. They plan Péﬁiﬂai; fFeports _to

£he” public., e

#
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