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‘ R4 This digest is a product of the Phi Delta Kappa Commission on the\lmpact
s of Court Decisions on Education: It is dea:igdéd to serve as a ready reference

o tool for practitioners and others interested in school law. The scope 'of the
"W digest is limited to U. S. Supreme Court ¢ases because of their pervasive
impact. It is not the intent of this digest to be 'a complete compilation of case

Jlaw affecting education. Many important decisions affecting scheol policies

o, - and practices are handed down by state courts, e.g.. regarding $chool finance

.- reform: and lower federal courts. e.g., concernifig student rights. Thus,
readers are encouraggd to become familiar also with the respective state court
rulTngs as well as state statutes and administrative "‘regulations in their
© Juris@ction. Furthermore. this digest is irfftended to serve as a supplement to,
not a substitute for, reading the Supreine Courta'cases themselves. studying
written.interpretations of them. and consulting ¢competent counsel. |
Conternt” . - . N '
The princ@l source® material for this digest consists of‘Supre-:me.Court

~

decisions dijfi¥fly affecting students and staff in kindergarten through grade
twelve. Oldet and overruled cases. c.g.. Plessy and Gobitis are included for
their historical importance. In addition. a few cases in higher education. e.g..
Healy and Roemer. and juvenile law. e.g../nre Gault, areincluded to provide
perspective of these related areas of the law that are relevant to, but not
identical to. the K-12 school context, Fi nally. decisions involving nonschool
litigants are included insofar as they havedirect impact onstudents or staff. In
. the Table pf Contents the. categories of litigants are coded to the right of the

. case names as follows: 1. public school litigants. 2. private school litigants. 3.
0 higher education litigants, 4. nonschool litigants.

I'he case entries are organized into five substantive chapters and one
procedural chapter This latter chapter is included to illustrate procedural
hurdles that can cause the substantive issues posed in a case to go unresolved.
Cross references are provided in the Table of Contents for cases that fit more
than one chapter heading The Table of Contents aleo indicates summary
affirmances (sée the Glossary) and onesjudge opinions in chambers (see the
desegregation decisions in Chapter V) as well as thase decisions in which the
Court has rendered a full opinion on the merits,

- The dige<t includes cases decided by the Conrt as of July 1977. It is
anticipated that decisions after this date will be included in perigi¥ic
su"pplementsntn the digest. The digest does not include cases in which the
Supreme Court has denied certiorari (see the Glossary). Also. constitutional,
statutory. and'administrative sources of law are omitted exceptinsofar as they
are incorporated in the SupremdgC ourt decisions.

vi .
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The entry for each case includes the following information: 1. the citation,

' -3 !he facts. 3. the holding, and 4. the basis for the decision. The citations

m

' follow the style of the Harvard Law Review Association, 4 Uniform System .

of Citation, 12th ed. (1976). The volume number and that of the first pagegpf
the case as it appears in the official reports of the Supreme Court are given
except where'8nly an unofficial report of the decision (*S.Ct.” for West's
Supreme Court Reporter and “U.S.L.W.” for United States Law Week) was

_available at the time of the preparation of this digest in July 1977. The lower *

court- history of the decisions is not listed excépt in cases resulting in a
summary dlsposmon i.e..summary affirmance, dismissal, etc. For the typlcal
case. the form of the citation is, summarized below:

SPRINGFIELDv.QUICK, 63 ' U.S. 6-  (1859)
(appellant)’ (appellee) (vol.#) (U.S. R'eports)(page #)(year of decision)

The facts for each decision are presented as much as possible in lay
language. For instance. even such common legal terms as *“‘plaintiff” and
“appellant” are generally not used in each entry. Since a limited amount of
technical language cannot be avoided, a glossary is provided at the end ofthe
volume. For the sake of brevity, facts not essential to the decision are not
included in the summary. The "holding.” like the “facts.” isextrapolated from
the majority opinion of the Court except for summary dispositions, in which
instances }he facts and decision of the lower court are summarized (see the
explanation under summarv affirmance in the Glossary). The vote of the
Courtis reported as follows: number of justices in the majority, number in the
concurrence, followed by the number dissenting, indicated for ~xample hy
(5 2 x2) The numbers are arbitrarily licted as ane-half in‘some cases ae on
approximate indication of split  otec ac follons (8 D14 114)

The basisc for each decision is listed in tetms'(Q{ the constitutional
precedents, statutory sections. or judicial precedents cited by the Court as its
primary authority legal reasoning is presented only to the extent'it helps
establish the autharity for the decisions Cases resulting in a summary,
disposition serve againasanexception. T he bgsisfor such cases is given, inthe
absence of a readily available alternative, in terms of the lower court
opinion. Dismissals and vasated epinions, which are limited to the
Procedural Parameters chapter, ate dealt with in termg of an explanation of
the Court’s ruling.
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Self-Incrimination
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. Becauee they are irequently regrred to in the cases 5elected federal o
.-:"cé‘bnstttuuonal prows:ons are cited b .- o ‘
A‘-r.ticle‘ 1, section 8: v

%he Congrebb bhdl‘l have Lhe Power
To provide: for the , _
general Welldre of the United ' S
States . i

“To. regulate C‘dmmer¢e ..
among the several states . .

"

L T

. _pass any

Bitt-of-A ttamder“ex* POSt T e
facto Law, or LLaw impairing -
the Obligation of Contracts . \1 ™

“The judicial Power shall . .
extend to all Cases, in Law
and Equity, arising under this
Constitution, the Laws of the
United States, and Treaties
[etc.] . . . to Controversies ",
between_ Citizens of different
States; [ete:]. . . ™

“Congress shall make no law . -
respecting an establishment of >
religion, or prohibiting the
free exercise thereof . . . .
“Or abridging the freedom - -
of speggch . . .~ ™

“Or theé right of the pecople
peaceably to asserﬁt{le

.

-

“No person shall be . . . deprived
of life.'liberty, or property

without due process of law

“nor shall be compelled in
anyscriminal case to be a

withess against himself . . . .7 .

“[N] or cruel and unusuwmsh-
ment inflicted . . ..



" Amendment X:* TR /_ “The powers: not “delegated’ to_ AT
Ly ‘the United States by the -~ i ‘. 5 ..° _
' T : ( ' -Consntutlon nor pL hibited: . - - 2

D by .it_te. the. StateS are re- | :

o™ " o ___,.J'_: serve_d to the States L

> 'A_L,menﬂrrlbﬁt.xflf:'/' S *"““The Judicigl power of & .

A C ;~ . United Sta)Sa shall ‘ ’

ot S - extend to any suityfn |dW or’
pe equity. ... against one of the.’
. United States by Citizens of g
, S another State . ... " .
o A . .
+—Amen&1eM"Xiflt' ""—'?"Neither'skrwry l}or involuntary
L. S servitude, except’as a punish-
\ ~ ment for crime .. . . shall exist,
’. | ’ within the United States- . . .. " . ' {
Amendment X1V: : - | ' | ' .
- Due Process Clause ( “[N] or shall any State de-
(States) e i _,}ve any persdn of.life,
| : ' ' liberty, or property, without .
: due process of law . /.. " v
. “nor deny to any person with- L
) - 1n its jurisdiction the equal ' o -
\ protecﬁbn of the laws . ... ™ ‘
Th;s dlgest is demgned to ﬁll a gap inthe legal hterature and knowledge of ..
educaters. It is ‘hoped ‘that its simplicity of presentation. augmented by the”
prudence of its readers . will clarify Supreme Coun declslons that affect
education. - « . . .
r Bethlehem', Penngylvania ' ) ' ' Perry A. Zirkel : !
December 1977 . ’ ' ,
- B T
. . . )
{
— »
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] ’ "
< ’ —
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~ 1. SCHOOL DISTRICT FINANCE AND
. QRGANIZATION

Revrewer Phlllp K. Piele -
Associate Professor and Director,
ERIC C learinghouse on
Fducationat Management oo e
‘ , “University of Oregon

b

What powel, consistent with the U S, Constilution, do state lcgla!dturea
have to organize and finance public schools within their boundaries? When
deciding this question, the U. S, Supreme Court has. with few exgeptions,
extended broad power to the states under general constitutional construction
upholding-the state interest in establishing and promulgating free public

~education torclementary and secondary school-age children. In Springfield v.
Quick, tor example, the ‘court upheld the discretionary power of state
leglslaturcs to collect and disburse taxes for educational purposes. And in an
equall) important achool organization case. Artorney General of Michigon ex
rel. Kies v. Lowrev, the Court unammoua!y declared that a state legisldture
has- the absolute pewer to make and change school district boundaries. The

* Court rejected claims that property rights protected by the due process clause
of the Fourteenth Amendment were being infringed. And in Montahaex. rel.
Hair v. Rice. the Court reaffirmed the discretionary authority of state
legislatures to_ allpcate state-acquired funds for the establishment and

Berdtlon of publlc schools. .
It was not until the late sixties and early bcytnlleb that the Supreme Court

began a serious re-¢xamination of the constitutional issues related to the
organizatign and finance of public schools in this country. And so far thete-
exammaugn has not seriously eroded thé broad discretionary power of states
to organize and finance public schools. In Mc/innis v. Ogilvie, a- precursor to
Rodriguez, the Court upheld the constitutionality of a state system ‘of funding
public schools that relied heavily on the local property tax. The Court
declared that the equal protection clause of the Fourteenth Amendment is not
" applicable where the system of state funding is not arbitrary nor based on
invidious discrimination against any identifiable class or group. But.in three
voter-eligibility and public office-holding cases, Kramer v. Union Free School
District No. 15, Turner v. Fouche, and Hadley v. Junior College District,
decided in 1969 and 1970, thé Court did apply the equal protection clause of
‘ ]
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the Fourteenth Amendment (1) to.declare unconstitutional state ‘oter-
eligibility statutes based on ownersbip of taxable real property and x.us'té)dy of
public school children, (2) to strike down publlc oftice- holdmg state statutes
based on ownership of property. and (3) to declare unconstitutional a system
of trustee deortlonmenl that consistently discriminated in favor of smaller
districts. However, In a iourlh voting case. Gordon v Luarice. the Court
declared that a stale law req ulrmgd 60% voter approval of bond mecasures did
not violate the cqual protection clause of the Fourtegnth Amendment because
the law did not discriminate against any identifiable class of persons.

And finally. what is perhaps the most significant and certainly the most
widely publiciced case in-this chapter. San dntonio Independent School
District v. Rodrigue?, the Courtnarrowly (5-4) upheld the constitutionality of
a state systemn of funding public schools based on the local property tax. In
tfinding that the Texas system of financing public educationdid not violate the
cqual protection clause, the Court held that there was no “evidence-that the
[Texas] financing system discriminates against any detfinable category of
‘poor’ or that it results in the absolute depirivation of education . 7
Subscquent to this holding by the Court, howcver, several state supreinc
courts have declared their state systems of hinancing public education based
on the local property tax to be invalid based on their respectivg state
constitutions. '

SPRINGFIELD v. QUICK, 63 U.S5, So (1359)
i -
l o
P ct‘&‘. Congress reseived the siatcenth sectivn ol the public lands in
: i, © each township in all new states for the support of public schools.
i within each township. The funds were to be spent only within
the township and only for educational purposes.

The State of Indiana, while maintaining the congressional
reservation of each sixteenth.section’s funds to the educational
needs of its township, provided that other sources of school
revenue, €.g.. those arising from taxes, would be distributed to
townships whose sixteenth section funds were less than a per-
, pupil expenditure allocated by a state program. but that such
4 money would not be allocated to townships whose per-pupil

[

i” expenditure from sixteenth section funds exceeded this
amount. Springfield township, "in this latter category,

chalienged this allocation of state revenues. .
Holding: (9x0) A state law, that. preserves the congressional allocation of

. . sixteenth section funds to each townshlp. but which allocates
other state education revenues'to townships on the basis of
need, is constitutional.
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Basis: £ "The state legislature has not im;;ing'ed on ‘the federal
gowornment s reservation of sixteenth sectlonfundsdnd hdb the
“power to collect and disburse taxes for gducational’ “nd other
purp’oacs at its diséretion. . s E <

-

. PAVIS v. INDIANA, 94 U.S. 792 (1876) -

Y
v
’

Facty: An Act of Congress in admitting Indiana as a state declared
r that every sixteenth section of a township should be
appropriated for the use of schools withln the township. A state
act directed that the money derived from every sixteenth
section of a townahlp should be putintoa common fund along
with school monies derived from general taxation and should
be appuortioned among the counties according to the number of
pupils in cach county. The state act also-provided “that in no
. case shall the congressional township fund be diminished by
such distribution. and diverted to any other township.” The
treasurer of the township refused to pay all the money he
received into the common state fund claiming that there was no
state law that would permit this money, when paid into the
county treasury. to be withdrawn, or if withdrawn. to be
applied to the use of schools in the proper congressional
township.

Holding. (9x0) Where'the school laws of the state do not authorize cach
county auditor to dislri&ltc the school funds in the county
treasury to the different townships but do bind him/ her not to
diminish the school funds, the rights of the inhabitants are
sufficiently protected.

Basis: The school treasurer is the very officer who collects and pays .
meney to the fund. The whole fund in the county treasury
devoted to the use.of schools was to be apportioned and if the
fund arising from the sixteenth section becomes a part of it, it

- also must be distributed. In addition, the statute carefully
provides that in making that distribution, the appropriation of
the sixteenth section to the schools of the township shall be
strictly observed. -

DOON v. CUMMINS, 142 U.S. 366 (1892)

Facts: The 1857 constitution of the State of lowa provided that.“no
'~ county, or other political og municipal corporation shall be
allowed to become indebted inany manner, orfor any purpose,

[ 3
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Holdig;

Basis:

of taxable property within suchtounty or corporation

" ° . N ,'.
for an amount in the aggregate cxceeding S percent u(ﬂhe value
The valuc of taxable property within the county was a4 matter ot
public record ascertainable from the most recent tax lists,

A school district, in order to refinance existing debts. issued

bgonds in excess of the constitutional limit. These bonds stated:
'on their face that they had been issucd in accordance with a

state statute duthorumg 5uch refinapcing. The school district

.made Several interest paymc:nts 10 thabuyer and then defaulted

on the bonds. Ia this case; the buyer \laims a right 1o be paid
arises from his bond purchase from the school district.
(6x3) A creditor who lends to « school district an amount 1n
excess ol the constitutionally mandated limit on schoo! distriet
indebtedness cannot successtully sue in order to recover such
funds, since the constitutional provision prevents the c_rcduon
of an enforceable debt above the prescribed amount

#
Fhe original buyer ot bonds from the gechoob disulct was
charged with thé duty ol noting the value of taxable propeity in
the district. This amount is a matter of public record. Neither
the recitations of legality on the face'of the bonds nor the
making of interest payments by the school diggrict could create
a debt in excess of t-h’at.p;:rmiltcd in the state constitution.

ALTCHISON BOARD OF EDUCATION v. _l)E.KAY,-l-iB U. 5. 591 (1893)

Facts,

a

As permitted by state law, the school board ot Atchison,
Kansas, issued bonds with interest coupoans attached. The city
of Atchison and the Atchison schoo!l district had the same
geographical boundaties. The bonds were secured by the school
fund. which by Jaw was to be raised by the city and by the school
property of Atchison,-title to which was held by the city. The
owner of certain of these bonds brought a suit against the
school board for payment due him under the terms of the
bonds. _

The school board claimed that the bonds were invalid for the
following reasons: 1. when naming the statute on authority of

which théy were issued, the bonds read “an act to organize-

cities’ rather than “incorpdrate cities™ as the act is actually
titled; 2. the school board had no right to make the city liable
for 'the bonds and could -only attach liability to the school

gis.grict;' and 3. th(? city council had ratified the bonds when a.

[ -
4
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Holding.
O

. Bases:

majority, but not aﬁ' of the council members was present and
by regolution rather than by Ol‘dll‘ldnCc

‘The school bogrd also claimed that Atchison's girowth 1n
population since the bond issue had made the school board an
improper entity to sue. At the time of the bond issuance. the
school board was a corporate entity since-this was the status of,
the school boards of class two (smaller) cities under state law.
The statutes were silent as to the corporate nature of the school
boards of larger cities.

{(9x0) (1) Bonds labucd/by the school boaird are valid desplic
misquotation of one word of thetitle of the enabling statute. (2)
The city is properly liable as well as the school district since they
arc identical in geographic area and are closely linked: indeed,
lhcy may be one entity. (3) The bonds are valid despite the fact
that only a majority-of council members was present when the
bonds were ratified. (4) The school board is still a corporate
entity although the school boards of class one cities, which
Atchison has now become, are not, by statue, corporate
entities. Thercfore, the bondholder’s suit can properly’ be
brought and decided against the school board.

(1) A mere error in copying one word of an cnabling statute will
not invalidate an otherwise valid document. (2) Under state law
at the ume of the bond issuance, the school board did not have a
corporateidentify separate from that of the city and. under the
state law, the city was liable for the properly made debts of the
school board. (3) The majority of the council’s ‘acceptance by
resolution of the bond issuance was sufficient and the decision
was not requirey under state law to have been made by an
ordinance. -

INDIANA ¢x rel. STANTON v. GLOVER, 155 U.S. 513 (1895)

Facts:.

-,

A creditor sought reinbursement out of a school  district |
trustee’s official bond. The trustee had executed and delivered
promissory notes for schoolsupplies without first procuring the
county commigsioners’ approval as required by state law. State
law also provided that a trustee incurring a debt in a manner .
contrary to state law was not only liable for his/her bond but
also personally liable to the holder of any contract or other
evidence of indebtedness for the amount thereof. Finally, state
law provided that a trustee had no power to créate a debt for
school supplies unless supplies suitable and reasonably
neoessary had actually been delivered to and received by the
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township. In his law suit the creditor alleged violation of the
trustee’s obligation to comply with the terms of his employment
. mandated by state law but did not allege that necesstiry and
suitable school supplies had actually bekn reccived by the

lQWﬂbhlp In this case. he challenged the lower court’s dismissal
of his claim.

Holding. (YA0) Wheaie a creditor does not.allege fdcts creating an actual
debt but only facts indicating a violation ei the terms of the
schoOh district trustee’s employment, he does not have a

auttlucn\&n to reach the trustee's official employment bond.

Basis. In gtder for a debt o arise for schoolsupplies state law requires
that the supplies be suitable, reasonably necessary, and actually
recetved by the township. Since the creditor Jid not allege these
fact$, he did not auccesafuily allege the existence of a debt that
could be paid out of the official bond. -

+

NEW ORLEANS v. FISHER, 180 U.S. 185 (1901)
Facts: _Fisher, a judgln‘enl creditot ot the buatd ot cdicativn, brought
ap.-acuon against Bge city of New Orleans to recover $10,000
pltrs interest from t taxes levied for the purpose of payirig
expenses of the puhj\' schools. Fisher alleged that these taxes
constituted a trust fund, that the city negligently failed to collect
the taxes punctually arid also never paid the board of education.
. any interest due on the taxes “The board of education had
refused to demand an ficcounting from the city.

Holding. (7x0) When a city has collected school taxes and penalties
thereon, and has not paid these collections over to the school
board, judgment creditors of the board whose claims are

. payable out of these taxes are entitled toan accounting from the
city if the school board refused to demand it.

Basis: I he schobl taxes collected were held intrust by the city, and the
creditors were entitled to the interposition ofa courtto recheck

the fund.

»
r

ATTORNEY GENERAL OF MICHIGAN ex rel. KIES v. LOWREY, 199
U.S. 233(1905)

. Facts: The state constitution requires the legislature to establish and,
prpvide a system of public education. In accordance with this

) . ‘-' 6
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Holding:

Ba.sla.

"‘ u

Tow

: . L
‘requirement Yhe legislature passed laws ¢stablishing school

districts, In 1881 four school distrects were.established in the
townships of Somerset and-Moscow. In 1901, new- legislation
merged parts of the four 'ﬂoriginal districts to create a new
district. This resulted in the old districts losing control over

was yuestioned.

(9%x0) T'he state legislatuge has abaul\)lc Power (0 make and
change the boundaries of subordinate municipalides, inclulting
school districts. These governmental sub-divisions canngpt
claim constitutional] protection from altergtion by state action.

‘lhc unsucceessful arguments aic that the s.(:g_gs[ilullOudI

Blarantees of fepublican government (Article IV)'and of (h-
unimpaired right of contiact (Article Lgscctioh lﬁ&bavc been
violated. Under state law the creation Bf school detr cts does
not create a contract between such districts and the sf&;c. I'he
claim that pProperty rights profected by the }Fﬁ'ﬁr.t'ecnth
Amendment ar infringed by the creation of a new district is
also rejected. %- S

[

MONTANA ex rel. HAIRE v. RICE, 204 U.s. 292 (1907)

Fuacts.

Jlegislature’s use of,such lands by re

Lag

An act approved in 1589 adrmited Several states, including
Montdna to the Union. The actprovided. inrer alia, (1) thatrthe
people of the territory about to become a state would choose
delegates 1o a eonvention char ged with the duty to create a state
constitution and govemnment,  amd (2) that certain lands be
given to the State of Montana solely for the support of public
schools.

The Montana State Constitution further limited the state

irng that all assets for the

support of schools be invested afd that only earned interest be
used to pay school costs. In 1905, the -state egislature issued
bonds. The proceeds from the sale of these bdnds were to be
used to subsidize an addition to the State"Normal School. The
bonds were to be secured by proceeds from the sale, lease, or
exploitation of the lands that had been granted to Morntana by
the federal government for the support of the sf:hqols. i

An architect who had performed valuab)e services in the
construction of the Normal School sought to be paid from the-

. -7 ' a3 - -
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| ~ proceeds of thc boind issue. The gtdte Treasurer refused to pay.

-~ : clanmmgib};‘t the bond issue secured by proceeds from tesale,
- or lease” of school lands- was. in =wiolation of the state

constitutional requ1remetha‘t only earned mterest be used to

. . support the schools ' -~ ‘ ’ /

Holding: ... (9x0) A state constitution may properly limit the way in which
federal grants of land to-the state for the purpose of support of -

- the schools may be used. e.g, it may properly require that such

‘assets not be spent and thar only earned mterest be expended

. ——— - . . - _for-the—reqttired purpose.

v .

Basis*® Where a federdl.act provides for the establishment of a state -

' ' constitution and s)ate legiskature and also entrusts that

~ «legislature with. duties and powers, the legislature must, in

I S executmg its ‘authority. act in accordance with valid state
' const:tuuonal llmltdtlons om the use of such power.

-

.
- . - -
. - 0

SAILORS v. BOARD OF EDUCATION, 387 {.S. 105 (1967)

. ' 2
Facts: In Michigan Id®al school boards are chosen in public elections.
: Y Then each local board, without regard to the population of its
' :'3" school district . "has an-equal voice in the appointment of a five-
. member county school board which performs functions that
. are essentially administrative rather than legislative. Voters
‘challenged the constitutionality of this system whereby each
lbcal school board, regardless of its district’s popuation, has
one vote in the selection of .the county board.
. Holding: (7 2x0) A system providing for appcintment of county school
- board officials by elected local s%ol%o‘ard -officials is
constitutional. There is no requirement that the State provide
for the general public election of administrative officials.

Bases: ‘(1) There is no Fourteenth Amendment nght to vote for
'admlmstrauve officials. Where there is no right to vote for an
o official the “one man, one vete™” requirement does not obtain.
e - {(2) The Court does not deeide whether the state may provide for
= . ggpomtment rather than publlc election of local legislative

. bodles : .
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MCINNIS v:SHAPIRO, 293 F.SUPP. 327 (N.D. ILL. 943),affdsubnom o
MCINNIS v. OGILVIE, 394 U.S. 322 (1969)> x s

7
Py

Facts: The 1llinois sthre bystém tor thé funding of pubhc schgols ﬁ.’
| ~ based largely on property taxe Mammun\tdx rates ahn% e
“ ‘maximum rates for’ inde tednesb (bond lssuance) are set by.o
statute. . Variationstin td:{I\QQLe&, and progerty. value among -~
districts ‘result ifi..a wide variation in district per- pupll.
c‘(pcndilurca However, state grants and federal funds assure ,
. cach district ,aBout $400 per pupll and thereby provide-a :- -
o mmunUmlexelofﬂeducanan funding2In this case, uudep,u;from

pn)ur districts where per—pup{;/cz?p‘éndl{ures are felamvely ro'ﬁb- C T
illenged the state system of sthool fmdnung

Deﬁision: Summartly atfirméd (Qxl) « ) . j

Holding: (ol the three judge lower court). A state systenf®for funding
: public scheols that relies largely on local property taxation, sets
maximumeax rates, and thus mandates wide variation in per-

pupil expehditures among districts is constitutional.

Basis: | he Fqurteenth Amendment. which guarantees due process
and equal protection of the law, does not prohibit the state from
_establishing a rational. decentralized system for funding . -
education based largely on local property taxes. The system is
N not arbitrary nor is it based on invidious discrimination against

a racial, ethnic. or religious group. The system does ptovide a
minimum level of funding to all districts, and there is no
constitutional right to an educationa] fuhding system based
solely on pupil heeds or on absolute equality in per-pupil
spending.

KRAMER v. UNION FREE SCHOOL. DISLRICT NO. 15, 395 U.S5..621
(1969) ’ ' ' ,Z-— '

-

Facts: A bachelor. who neither owned nor leased taxable real propérty
in the district. challenged a New Xork State statute that
prohibited residents. who were giferwise eligible to vote, from
voting in school district electiofis unless they owned or leased
taxable real property withinUthe district or had children

attending the local public school. * : ,
\

" Holding: (6x3) A state statute denying residents of requisite age and .
citizenship the right to vote in school"board(electlons because
' 9 T xe
7 i a ' ) T r
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52 they do ol owdr taxable reil property in thed strict or have
custody ol public school children-is yhconstitutional.

\
Basis: The equal protection clause of the Fourteenth Amendment
states thét no state shall deny persons equal protection of the
o " laws. Where the state 1s infringing on the right to vote. it must
show that there 1 a compelling state interest; such state intes eal

will be strictly scrutinized by the Court. In this cuse the Court
. held that the statute is unCOnstituliom;lﬁbccuusc the additional
e voting requirements are broader than ne@®essary, in order 10
ltving - the pool of voters to those” “primarily intetested in
educational issues Theretore, the Court did not rule on the
issue of whether or not such limitation of the poolof votersisa

_¢ vompelling state interest. '

TURNER v. FOUCHE, 396 U.S. 346 (1970)

Faces: Black restdents ol tahatciio County ” Georgla previously
. brought an action challenging the constitutionatity of the
system of selection tor juries and for school boards. The system
in question providedg that a ~c0uniy school board of five
‘ landowners be seledied by a grand Jury. which was chosen from
the jury list compiled by six jury commissioners. Although the
population of Taliaferro County was 606; percent black all the
3 . school board members were white. The trial court had ordered
that a new grand qury list be compiled. In so doing, the
commissioners, in adex rdance with their statutory powers,
climinated 178 persons (pf whom 171 wgre black) for not being
“upright™ and “intelligent.” Another 225 persons, many of
l whom were black. Weére eliminated because the commissioners
were uninformed as to their qualifications. The resulting grand
jury list was 379 black. Black residents of the county-
Challenged the trial court’s validation of this new grandjugms{\)\

~

- Holding: (9x0) (1) A requirement that members of codnty bouards of
education be landonwers is unconstitutional. (2) Where a
disproportionate number of blacks aré excused from jury lists
as being unfit or because those drawing up the list have
insufficient information about the members of the black
community, either the state must prove there was no racial
discrimination or the courts will be constitutionally bound to

- order corréctive measures. '

*
[
-,

Bases: - (1) The equal protection clause of the Fourteenth Amendment
does not permit a state to deny the privilege of holding public

10




Facts: .

I nlding

Basis:

O
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o HADLEY v. JUNIOR COLLEGE DISTRICT, 397 U.S. 50 (1970)

v

.office to some while extending it-to others on the basis of * -

distinctions. that violate constitutional guarantees. The requirg-
ment-that members of the board of education be landowners
violates the equal protection clause because there is no rational
state interest mandating such a.limiation on’the privilege of
holding public office. (2) While the county system for jury
selection does not require racial discrimination and is not

-unfair as written. its operation is presumed to have been in
“violation of the Fourteenth Amendment since disproportionate

numbers of blacks were eliminated from the jury list. The state
offered no explanation to counter the resulting presumption of
racial discrimination.

. [N

Missouri law permmed separate school districts to umte to
form a consolidated junior college district and then elect six
trustees to conduct and manage the district’s affairs. The
trustees were-appomongd among the school districts-en the
basis of “sch®ol enumerations.” which are defined as the
number of persons from age six throughtwenty resldmgm each
school distritt. Within the Kansas City College Dl\ll‘lcl a
schoo! district having between 50G; and 66 2/ 3% of the,.
enumeration could elect three. orroné-half of the trustees.
Similarly. a school district having between 33 1/ 3% and 50% of
the total enumeration could elect two, or on thlrd of the
trustees One particular \Chn(ﬂ district had 60% of the total
college district’s “enumeratior” but could elect anly 50% of the
hetees  Residents af the w-hool dicnicr chal'enged the

ot T TUE R R RTIRS o i thie W oanigne

conctitutionality of the ey
ity € ollege FYietriet

(6x3) When members of an elected hadyv are chasen from
separate school districts, the apportionment of members must
insure that equal numbers of voters in each district fan vote for
proportionally equal numbers of efficials A systs of trustee:
Apportionment that consistently discriminates ¥ faver of
cmaller districts is nconstitutional

Whenever a state or local government decides to select persons
by popular election to perform governmental functions, the
equal protectionclause of the Fourteenth Amendment requires
that each qualified voter have an equal opportunity to
pdmmpate in that election In the establishment of voting

11
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- districts for such elections, the principle of “one man, one vote”
' must be followed as far as practicable. :

s ) .
» * .
.

>

1

ASKEW v. HARGRAVE, 401 U.S. 476'(1971) _

Facts: . In [1968. Florida enacted a new law concerned with the -
financing of public education through state funding and local
ad valorem taxes assessed’ by each school, district. The law
provided that a school district must limit ad viglorem taxes to 10
mills of assessed valuation in order to be eligible to receive state;,
funding. The 10 mill limit was challenged ‘as being dis-*
criminatory against school children of property poor districts,
K . since 10 mills would produce less money in those districts. The
federal district court invalidated this section of the law on
federal constitutional grounds without considering the effect of -
the entire law on the funding of public education. Before the
federal taw suit was filed, a state court actionchallenging the 10
mill limit on state constitutional grounds had been begun.,

Holding: (per curiam’ 8/1x10) (1) Federal district cpurts should not
decide federal .constitutional questions when the same °
controversy is challenged in state court on state constitutional
grounds. If decided on state constitutional grounds, there

,"would no longer be a need to determine the federal questions
involved. (2¥ Where the effect of an entire funding program on
the amount of money available per pupil is crucial to a
determination of the federal equadl protection issue, the court
should not invalidate one section of the new legislation without
considering the effect of the entire law.

Bases: (1) Where a remedy is available .under state law, a federal
constitutional claim cannot be decided until the issue of state
law has been decided. This policy avoids friction between the:
states and the federal courts and prevents the unnecessary
decision of federal constitutional claims, since a complainant
who prevails on state grounds will have no need to pursue a
federal claim. (2)“The equal protection clause of the Fourteenth
Amendment requires that persons not be denied equal
protection of the laws. The operation of a law in its entirety

A must be examined to determine whet r it results ina violation .
' "of this’ constitutional mandate.

’ o ’ _ 12
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GORDON v. LANCE, 403 U.S. 1 (1971)

Facts: A West Virginia statute requires a 609 voter approval of
measures which add to the public debt or which increase
taxation over a certain .amount. A proposal calling for the
issuance of general obligation bonds was submitted to the
voters. By separate ballot, voters were also asked “‘to, authorize
- the Board of Education to levy additignal taxes to support .
current expenditures and capital improvements.” The
proposals were defeated because the required 609% voter
approval was not attained. Certain voters in favor of the
proposals sought to have the 609; rule declared un-

qf‘ constitutional. They claimed that the schools are in great need
of improvement, that their level of quality is far below the state
average, and that four similar proposals received ma_]orlty votes
but failed due to the 60% rule.

Holding: (6x3) A state law requiring. for bond issue approval or

' additional taxation. ratification by 609 rather than a simple
majority of the voters in a referendum election is constitutional.

Basis: The laws requiring more than a simple majority for rgtification -
of certain quéstions do not violate the equal protection clause
of the Fourteenth Amendment unless the questions singled out
TOT such trewtment cause the laws to act unfairlv as to any
identifiable class of persons. Because the 609% rule in this case
applies to all bond issues and taxes for whatever purposa, it
does nnt disciiminate again-t am identifinhle clasc

SAN ANTONIO INDEPENPRFNT S ¥TOOT NISTRICT v,

RODRICYIFZ_ 431 U K. 1 (1973)

Foces The financing of public elementary and secondary schools in
Texas comes from state and local funding. Almost half of the
revenues are derived from the state’'s Minimum Foundation
Program which is designed to provide a minimum edu\‘cational
offering in every school in the state The school districts as a
unit provide 209 of the funding for this program. Each-
district’s share is apportioned under a formula designed to
reflect its relative tax-paying ability and each district raises
these funds by means 6f a property tax. All.districts raise
. additional monies to support their schools. This revenue source
: ' varies with the value of taxable praperty in the disgrict and

results in large disparities in per-pupil spendlng awéng

districts. In this case, a class representing etudents.‘rwh -are

‘\.
L] e
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’mmorny group members or poor and who hv in school
.dlstncts havmg a low tax base challenged the. thdlty of this

furiding system. Such a byb?ls widely used in the United
States to fund public educat : “
Holding: (5x4) A funding system based on the local property tax that
. . provides a minimum educational offering to all students and
that reasonably serves to further the legitimate. state goal of
'umversal_ public. educanon is constitutional. -

Basis: -' The equal protecuon clause of the Fourteenth Amendment

. requires that a strict test of state law be applied when the law

involved operates to the disadvantage of a suspect class of

persons or interferes with the exercise of rights and liberties

explicitly or implicitly protected by the Constitution. Here,

L, e . there is no suspect class since students of all incomes and races

suffer alike, depending on the tax base of the district in which

they attend school. There is no loss of a fundamental rightsince

~  education. in itself, is not constitutionally protected and since

the minimum education guaranteed to every student, is

_sufficient for the exercise of protected political (voting) and

First Amendment (expression) rights. Therefore, the financing

systern must be rationally related merely to a legitimate state

purpose to meet the requirements under the Fourteenth

Amendment. It is noted that state constitutions may still
require stricter standagde

&

S
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. II. CHURCH-STATE RELATIONSHIPS
IN EDUCATION .

Rev:ewer. Marion A. McGhehey
Executive Secretary,
National Organization on .~
Legal Problems of Education’ | :

.

Cases involving church-state relationships arise primarily out of the First
Amendment to the Uf..S. Constitution which provides that *“*Congress shall
.make no law respecting an-establishment of religion of prohibiting-the free
exercise thereof.” The prohibitions against Congressional action found in the
First Amendment have been applied to the states through the due process
clause of the Fourteenth Amendment to the Constitution. Restrictions
against state action may be found in state statutes; rules and regulations of the
state educatiop agency: policies, rules, and "regulations of local school
districts: and the actions of school personnel taken under color of state laws.

The first phrase: of the First Amendment is.customarily called the
“establishment’ clause. Two types of classifications of casgs fall within the
establishment classification: cases involving the dctivity of states in promoting
religion through religious practices such as prayer of Bible reading. and cases
involving the use of tax revenue to aid church-related institutions.

Bible reading and the use of the l.ord’s Prayer were held unconstitutionalin
Abington v. Schempp and related cases. Released time programs for religious
instruction on school premise¥ was held unconstitutional in McCollum, but
released time where the program itself was conducted away from the school
was upheld in Zorach v. Clauson. The Court found unconstitutional an
Arkansas statute which prohibited teachers in state- qupported schools from
teaching the Darwinian theory of the evolution of man m Epperson v.
Arkansas. .

While state tax revenue aid which tended to benefit the child rather than the
‘sectarian institution has been upheld as to textbooks in Cochran and pupil
transportation in Everson, more direct forms of aid have been un-
_constitutional. The loan of textbooks to parochial schools was upheld in the
‘Allen-and in Meek v. Pittenger cases, but salary supplements and other forms
of direct aid for the payment of the salaries of teachers.in parochial schools
..was held -unconstitutional in related cases. Tuition reimbursements and

< 15
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income tax credlts to parents of nonpubllc 5chool chnﬂ{ren were found
unconstitutional in Nyquist and Sloan, as were funds reimbursing nonpubhc
'schools for certain administrative sefvices in' Levirr. :

‘There” are relatively' few cases involving the “free exercise clause.” The
Court upheld the validity of mandatory flag-salute in Gob:us. only to reverse
itself'a few years later in Barnetre.

-

. o . \ ) © . . .. - - .
PIERCE v. SOCIETY OF SISTERS, 268 U.S. 510 (1925)

Facts:

An Oregon law which was to take effect in September, 1926,
required. all normal children between the ages of eight and
sixteen to’attend public schools until the completion of the
eighth grade. Even before becoming enforceable, the law
seriously impaired the'operation' of sectarian' and secular
private schools within the state. Tts enforcement would perhaps
result in the destruction of well-establlshed prtvate elementary

, school corporations and \fuld greatly diminish the value of
t

Holding:

Rases:

-~

COCHRAN v.

370 (1930)

Facts:

property long held for that piirpose. In this case, private school
corporations sought a court order restraining enforcement of
thls'law

- -

- (9x0) The state may reasoha-bly regulate all schools and may

require that all children attend some school, but the state may
not deny children the right to attend adequate private schools
and force them to attend only public schools.

" The Fourteenth Amendment protects persons from arbitrary

state, actlonlmpalrmghfe liberty, or property interests. (1) The °
act requiring children to attend only public primary schools.is
not reasonably related to a legitimate state purpose since
children could be adequately educated in private, as well as in
public. schools. (2) The act unreasonably interferes with the
liberty of parents to direct the education of their children (3)
The property interests of the private school corporations are
severely threatened by the act’s impairment of the liberty of
their students and patrons.

~

LOUISTANA STATE BOARD OF EFDUCATION., 281 .S

A state law required that tax money be spent to supply text
books to all school children at no charge. Public and private
school students, including students of private, sectarian schools
were benefited by the program Suit was brought by a group of

16 -
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taxpayers in Loulsiana to restrain the state board ol education
from expending funds to purchase school books and to supply
them free of ¢harge to the school children of the state, on the
grounds that it violated the Constltutlon

Holding: (9x0) A state statute providing secular textbooks to school
: -children attending private sectarian schools as well as to those
. atternding public schools.is constitutional.

.. Basis: The Fourteenth Amendment forbidsgthe states from depriving

a person of life, liberty or property hout glue process-of lalw.

However, the provision of secular texts to all school children

« ~ serves a public interest and does not.benefit the private interest
of church schools or of parents of parochial school st’udents in
such, a way as to violate the due;.process clause.

EVERSON v."BOARD OF EDUCAT[OI:I,,330 uU.S. 1'(1947)

-

Facts: A New Jersey statute authorized its local school districts to
make rules and contracts for the transportation of children to
-and from schools. Acting in accordance with this statute, a local
board of education reimbursed parerits of school children for .
the bus fares of students torand from school. While the statute
excluded students of private schools operated for profit,
included children who.attended private, sectarian schools. In
this case, a taxpayer challenged the constitutionality of such
payments made to the parénts of children attending these
private, sectarian schools

Toldirrg (5x4) A law authorizing reimbursement of the parents of school
‘ children for the bus fares of their children to and from private,
sectarian schorls. when included in a generdl program of
reimbursement for the hus fares of public -:r'rhnnl children. is
constitutional

Rases: (1) The due process clause of the Fourteenth Amendment
forbids state action which deprives persons of life, liberty, or
property without due process of law. Howgver, the claim that
reimbursement for bus fares taxes the public in order to serve
the private desires of those sending their children to private,
sectarian schools, and is therefore prohibited by the Fourteenth
Amendment, is without -merit. The state can properly decideé.
that the safe transportation of all'school children is in the publlc

17
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" interest. (2) The establishment clause of the First Amendment,

ILLINOIS ex
203 (1948)

Facts:

made applicable to the states by the FqQurteenth Amendment,
prohibits state establishment of religion. However, the
provision of governmental services such ‘as police and fire
protection, sewage lines and sidewalks, or general reimburse-
ment for school bus fares, without which the church schools
would be severely hampered, is wviewed. by the Court as
neutrality toward religion rather tham as support of it.’

rel. MCCOLLUM v. BOARD OF EDUCATION, 333 U.S.

- -

An lllinois ‘school board permitted representatives of several
religions to teach religion classes to those students in grades
four through nine whose parents signed cards indicating that
they wanted them to attend. The classes were held during
school hours and inside the school building. Students who -

attended the classes were excused frorh their sécular schedule

Iiolding:

Racis

ZORACHEE «

Facts:

‘for that period of time. Otherstudents remained in their regular .

classes. In this case. a taxpayer challenged the constitutionality
of the program.

(3'1:4x1) A program permitting religious instruction within
public schools during- school hours and excusing studerits
attending such a class Trom a part of the secular schedule is
unconastitutional

The First Amendment prohibits state establishment of religion
and requires the separation of church and state. The Court
finds the program allowing the use of state buildings for
religious instruction and providing state support of religious
class  attendance. throungh application of the compiulsory
attendance Jaw,. to be unconstitutional because it fails to

tuantain the tequited separation of chareh and ctate

CT AUSON, 343 11 .S 306 (1952)

1

New York City had a program of “released time" religious
instruction under which public school students are permitted.
on their parents’ written request. to leave the building during
school hours to go to religious centers forinstruction or prayer.
The-students who are not released for religious purposes are
required to stay in school. Ali costs of the program and all

.18
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Holding:

facilities for it are -paid for and provided by the religiQus
organizations. Public funds are not expehded for the program

- and religious classes are not held in the public school buildings.

Taxpayers. who are residents of New_York City and whose
¢hildren attend fits public schools, chal‘enged the present law,
contending it is in essence not differentfrom the one involved in
McCollun (.s'upra)f oL - o .

-
- L

(6x3) A law that allows public schools to adjust their schedules
in order to release children for religious instruction outside the
schools® facilities and that requires no state financial support of
such instruction is constitutional. T '

By releasing children from school for religious instruction. the

state has not acted counter to the First Amendment which
prahibits laws creating a state establishment of religion and
laws denying the free exercise of religion. '

ENGEL v. VITALE, 370 U.S. 421 (1962) -

Facrs:

Haoalding

Baci~s

A local board of education. acting under authority of a New
York State law, ordered a 22-word nondenominational prayer
ta be said aloud by each class. in the presencé of ateacher, at the
beginning of each sc I dgy. The prayer had been composed
by the Board of Régénts which had also established the
procedure for its recitation. Those children not wishing ta pray
were to be excused rom the exercise.

Parents brought this action to challenge the constitutionality
of both the state law which authorized the school district to
mandate the use of prayer in public schoelstand the school
district s action of ordering recitation of this pacticular praves
(S Ix1) State encouragement of the regular recitation of praver
in the publicr cehaoe] SVStern ik nncopstitittiaongl

.

The statute providing for prayer recitation in the public schools
15 in direct violation of the First_ Amendment prohihition of a
state establishment of religion

(

"ABINGTON SCHOOL DISTRICT v. SCHEMPP. MURRAY v.
CURLETT, 374 U.S. 203 (1963) .

Facts:

A Pennsylvania law required that 10 Bible verses be read with
no comment at the beginning of the school day. The Bible

19 |
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recadings were to be followed by the recitation of the Lord's
Prayer, held in the school building and conducted by public
school personnel. On written paréntal request. a child could be
excused from the exercise. Baltimore adopted a similarrule for
its school system. The Schempp.‘and Murray families
challenged the constitutionality of thé prdctlce required by state

‘ | statute and local regulations. respectively. )
Holding: - (5 3x!) It is unconstitutional for a’ state law to prgmote the .
' reading of verseyfrom the Bible and the recitation of’ kcr on

school grounds under the supervision of school personnel

. during school hours, even when attendance is not compulsory.

. R )

Basis: “Fhe establishment clause of the First Amendment. made
applicable to the states by the Fourteenth Amendment.

requires the states to be neutral toward religion and forbids

state establishment of religion. A law requiring a.prayer at the

. beginning of the school day is an impermissSible establishment

of religion. whether or not students are forced to participate.
- s

CHAMBERLIN v. DADE COUNTY BOARD OF PUBL. 1C
INSTRUCTION, 377 U..S. 402 (1964)

-

Facts: A Floridla statute required devotional Bible Jeading and the
recitation of prayers in the Florida public schools. The state
supreme court found the statute to be constitutional The
Flornda decision was challenged in thic action

I{~tdivea (per curiam 6, () A state statute may not authorize the
reading of Bible verces oand the recitation «f praver on school
grounde, during = hread banee and andee the snporvision of

' IVEYSY | pPereononel

Rrsis Thic aase tollows dhingion School Districs v Schempp
(vuupra). in which the Conrt held that school prayer laws are in
violation of the First and Fourteenth Amendmentsinthat thev
are a state establichment of religion

5

BOARD OF EDUCATION v. ALLEN, 392 U.S. 236 (1968)

& . : . - . "
Facts: A New York State law required local public school authorities
to lend textbooks free of charge to both public and private-
school students in grades seven through twelve. In this case, a

20
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local school board, desiring to bleck the allocatlon of state
” funds for students of private, religious schools, challenged the
. consututlonallty of the statute. : E

. . ' -
Holding: A(5/1x3) A law which. provides for the state-subsidized loan of
- secular textbooks to private, as well as to public, school
students is constitutional. -

Basis: The First Amendment proscribes laws which ‘create a state

' “establishment of religion. Since the books loaned are part of a

general program to further the seculareducation of all students

. and are not, in fact, used to teach religion, the program is not

therefdfre an establlshment of religion. The Court also notes

that theystate aid goes to parents and students rather than to the

religious schools dlrectly and therefore would not be a state
establishment of rellglon

&

WALZ v. TAX COMMISSION, 397 U.S. 664 (1970)

Facts: A New York City law provides property tax exemptions f}l>~
-~ nonprofit religious, educational, or charitable enterprises. A
~ realestate owner argued that the exemption mdlrectly requires
him to make a contribution to religious institutions and
therefore is unconstitutional. '
Hnldin,(’.’ (6/2x1) A law permitting a tax exemption for nonprofit
religious, .,ducational. ar charitable enterprises  is  con.
<titutional

Rasis: The First Amendment prohibits the state establishment of
religion and the excessive entanglement of the church and the
state. Tax exemptions for religious institutions are historically

~w sanctioned as being neutral toward. rather than supportive of,
religion. The Court finds that such exemptions leccen rather
than increase, chureh ctate entanglement

LEMON v. KURTZMAN_, FARLFEY v, DICFNSO, 403 U.S. 602 (1971)
(“Lemo" li:) .

Facts: Lhésé case raised questions about Pennsylvania and Rhode

| d statutes which provided for state aid to church- related
elementary and secondary schools. Both statutes were enacted
with the objective of aiding the quality of secular education in
the nonpublic schools. The constitutionality of both statues
- o was challenged.

- . 2 [ -
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"*The Rhode Island statute supplemented the salarie{ of
teachers of secular sibjects in nonpublic elementary schdols so
that these schools could att&gct competent teachers. The |
supplement &ould not exceed 159 of the teacher’s annual.
salary. and the salary itself. when supplemented. could not
- exceed the maximum paid public school teachers. The téacher
had ‘to be certified. to be employed at a nonpublic school at
which the average per-pupil expenditure on secular education
d , was less than the average in the public schools, to teach only -
| cdourses offered in the public schools. and to use only
instructionalmaterials used in the public schools. Teachersalso
had to agree in writing not to teach a course in religion. In
Rhode lIsland the nonpublic elementary schools serve about -
257 of the student population. and about 956 of these schbols
are affiliated with the Roman Catholic church.

The Pennsylvania statute authorized the state to reimburse
nonpublic s¢hools solely for their actual expenditures for
teachers’ salaries. textbooks. and instructional materials which
. were used for secular courses. The subsidized course had to be’
" also offered by the public schools. The nonpublic schools had
to maintain prescribed accounting procedures and had to have
texts and instructional materials approved by the state. The
statute benefited schools which served more than 209 of the
total number of students in the state. More than 96% of these
students attended church-related schools. most of which were |
affiliated with the Roman Catholic church. '

Halding (5/3x1) (1) A law providing a state subsidy for nonpublic

school teachers’ salaries is unconstitutional. even where the
funds are paid only to teachers of secular subjects. (2) A law
providing for statr r-imhursement te nonpublic schools for

expenses incurred in the tenching of cecular suhjecte Yic alee

nncongtitutional.,
-

Raoases Both <tatutes are unconstitutional under.the establishment

clause of the First Amendment insofar as they create an
excessive entanglement between government and religion. To
be valid. a statute must (1) have a secular legislative purpose: (2)
have a principal effect which neither advances nor inhibits
religion: and (3) not foster “an excessive government entangle-
ment with.religion.”” As to the Rhode Island program, state-
subsidized teachers would have to be monitored extensively by
the state to assure that they did not téach religion. This would
involve an excessive entanglement between church and state.
As to the Pennsylvania program, the aid would be .directly

22
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. " given to the nonpubli¢ schools. This. combined with the

P surveillance and accounting procedures that would be required,

= " would create excessive. church-state entanglement and ex-
. . -cessive state supp(yrfof religion. '

- . - . . ' ' ) -
' JOHNSON v. SANDERS, 319 F. Supp. 421 (D. Conn. 1970), aff’d; 403 U.S.

& 955 (1971) | o |

®

Facts: A 1969 Connecticut act autho zed the state to reimbugse
private schools for part of th expenses for-texts and teachers’

. salaries incurred by them in\¢he teaching of secular subjects.

" .. The act would reguire extensivedstate regulation of the religious

schools which make up the majority of potential beneficigries

since it would require that state funds be used only for secular

texts and secular teachers’ salaries. In addition, the act would

mandate that a fraction of the student body of‘each beneficiary

school be admitted onh a nonreligious basis: The fraction would

equal the percentage of the total yearly budget of the school

paid by state funds under the act. In this case, state residents

and taxpayers challenged the constitutionality of this aid to

s§ctar.ian schools. :

Decision: ‘Summarily affirmed (8x1)

[}
A}

v

(of the three-judge lower court) A state law reimbursing
religious schools for the teaching of secular courses and
resulting in state support of education in-a setting surrounded
by sectarian observances and offered to a student bodyiargely
restricted to a religious group is unconstitutional. Such a law
requiring extensive state regulation of the daily operation of
religious schools in order to assurg that state funds are used to
pay only for secular texts and teachers is unconstitutional.

Holding -

Bases: The establishment clause of the First Amendment prohibits
. laws which result in state sponsorship of, Or ' €xcessive
involvement with, religion. (1) The state support of secular
courses taught in religious school surroundings and to a
sectarian student body is unconstitutional- state support of
- religion. (2) The state regulation of the sectarian schools in their
use of the subsidy funds would result in excessive entanglement
between church and state. '

ha .
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WISCONSIN v. YODER, 406 'U.S. 205 (1972) | £

-

Facts: Members of the Old Order Amish religious community, a
) Christian sect that has been a distinct and identifiable group for.
three centuries, were convicted of violating Wisconsin’s; '
compulsory school attendance law. The law required parents to,
send -their children to school until age sixteen: The Amish ~
v _ ' refusdd to send their children to any formal school, public or -

’ ‘p«r'iva,te. beyond the eighth grade because they believed that

further formal education_would seriously impede their

children’s preparation for a‘%ult life and for religious practice
within the Amish communities. The Amish did provide their *

: . teenagers-with substantial practical trainingat home for Amish

“adulthood. Further, it was shogwn that the children wolld most

. likely be “self-sufficient citizens. THe Amish challenged the

o constitutionality of the school afendance law as applied to-

' ' them. '

-

Holding: (51 /3x) Where compulsory school attendance beyond thef;_ﬁ,
: eighth grade will have a detfirnental effect on an established °
. religious community’s way of life.in which religious beliefand ',
practice are' inseparable from daily work, ‘the compulsory :
attendance law must yield to the parents’ desires as to the form
of their children’s education. : -

Rasis: . The compulsory attendance law violates the free exercise clause
~of the First Amendment. Since the religious belief and practice

of the Amish.is inseparable from their daily way of life, a law

that interferes with Amish life alsod infringes upon the free

exercise of their religion. The state may infringe on this right-

only fot a compelling reason. Sifice the Amish way of life is not

analogous to a health or safety harard to the children and does

. not tend to create adults incapable of responsible citizenship or
self-sufficiency. the state cannot successfully argue that it is
eémpowered as parens patrie 1o override the parents intareat for

.the benefit of their children.

LEMON v. KURTZMAN, 411 U.S. 192 (1973) (“Lemon II")

Facts: A Pennsylvania law had provided for state reimbursement of
sectarian schools for secular education functions that they’.
performed. The state was to monitor the programs to assure
that state funds Wwere spent on only secular courses of
instruction, No attempts were made to enjoin the operation of
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the program, although a law suit chatlenging the law’s vahiduty
was begun soon after it was passed. Relying on the statute,
sectartan schools cntered Into contracts with the state o1
performance  of and compensation for .services. The Court
later invahdated the statute 1n L ernron 1 (supra) 1T he lederal
dl:;Il'lcl court then enjoined the sBate tos reimbursement los
seryvices pcrlmmc_d after the taw was invabidated but peronncted
payments tor services performed prior to that date. including
seivices petformed during the 1970 7 1school year Tnthis case
the proptiety of state payvmenis to feligtous schools {or sar viges
petformedin [970-71 was challenged.

v

Holding (4/153) Rceliglous sehiouls that contiact lor rcunbaacingnd
ufider a state law recasonably presamed to bevaldand that are
tq be \,umpcnadtcd for only secular sein ices performed p:luu to
judicial invalidation ot the relevant state law may be alloWud to
receive thé compensation for which they contracted.

Bases. (1) Lhe didtrnict court 1s parmitied broad discrcuon tn tashioiting
a remedy. Here, it reasonably permitted payment tor services
rendered 1n reliance on the lawds validity, (2)
violation of the First Amecadment establishment clfuse since no
excessive entanglement between church and s tevan result
: because .the program cannot continue beyond these final
payments; and the sérvices, that have already been performed
by the religious schools, were monitored in order to assure that
they were secular in natwure.

Ihete 18 no

LEVIT1 v ¢ OMMISSION FOR PUBLIC EDUCA1ION AND
‘RELIGIOUS LIBERTY, 413 U.S. 472 (1973)

Facts. A New York State statute enabled the legislatutc Lo appiopilate
tunds to rcu:nbursc nonpublic schools for the performance of
various sefvices. required by the state. Of these services, the
most expensive is the administration, grading. compiling. and
reporting of test results.. There are two types of tests
administered in the ®chools: the state-prepared tests. such as
Regents exams and student aptitude tests: and the traditional
in-school. teacher-prepared tests. The latter” make up the
overwhelming majority of the tests. A lump sum per pupil was
allotted annually under the statute and the beneficiary,
nonpublic schools were not required to account for the money
received or to specify how it was spent. In this case, a group of »
New York State taxpayers challenged the validity of the statute.

-
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I} blding:

Basis:

-d

(8x1) A statute which authorizes the state to reimburse
rfonpublic schools for state-required student services, c.g..
testing. and which does not limit such reimbursement to the
secular functions of such schools is unconstitutional.

IThe First Amendment proscithes laws Ccreating a  stale
establishment of religion. Where the state allocates tun

directly t.(l;gigioys, schools. and cspecially where the use of
such fulds is not limited tq secular functions. there is
impermissible state support of religion '

COMMITIEE FOR PUBLIC EDUCA ITON AND RELIGIOUS
LIBERTY v. NYQUIST, 413 U.S. 756 (1973) * -

Facts:

Holding.

4
kN
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/Thc State of New York esta blisheduhitce Hnancial aid pPrugiais

for nonpublic eleni_cntary and secondary schools. Onc program
was to supply funds to qualifying nonpublic schools'for repair
and maintenance of equipment and facilities. Another provided
for a tuition reimbursement to low-income parents with
children cnrolled in elementary or secondary nonpublic
schools. The third program provided for a state income tax
credit to middle-income parents with children enrolled in
nonpubl% Schools. Most of the schools that were to benefit
from these programs were sectarian schools. A group af
taxpayers challenged the validity of the laws auwthorizing the
expenditure of state funds for the benefit of such institutions,

10 1x2) (1) A law providing tor diuect payments 1o sectartan
schools for repair and maintenance of equipment and facilities
Is unconstitutional. even when limited to 506 of comparable
state aid to public schools. (2) Tuitidbn reimbursements and
income_tax credits for parents of nonpublic school children are
unconstitutional. even 'if the dollar amount of the reim-
bursements is a siatistically small portion of the total tuitions
paid. A

I'o meet the requirement of the establishment®lause of the First
Amendment. a state law must (1) reflect a cleérly secular
legis[ative,ppurpose: (2) have a primary effect that neither
advanéeséﬁqot inhibits religion: and (3) aveid excessive
governmeht ex; _"ng'lem'e.:.n\t with religion. In this case, the repair
- Rrovisiens directly support the religious as
. fav{'ff[jlggioﬁs of the beneficiary schools and
rgfortj: ',qn_go'nstﬁgﬁt_fona;lly advance religion; the .-tax

well as thesec
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provisions dlrectly support the enrollment of children in,
religious schools and therefore unconstitutionally advance
religion: and ‘the potential for continuing political strife over
further appropriations to aid religion creates an excessive state

entanglement with religion.

-

SLOAN v. LEMON, 413 U.S. 825 (1973)

Facts:

Holding:

Basis:

In an carlier case. Lemon [ (supra), the Court ruled that a law
aiding nonpublic elementary and secondary education was
unconstitutional. The law 1n that case provided for reimburse-
ment of sectarian schools for expenses incurred in the teaching
of nonsectarian courses. The Court ruled that the state
supervision necessary to guarantee that the aid would benefit
only secular activities would foster “excessive entanglement”

between church and state. In an attempt to avoid the
entanglement problem. the Pennsylvania legislature enacted a
law under which the state could reimburse “parents with
children in nonpublic schools for a portion of their tuition
expenses. This new law specifically precluded state regulatlon
of the schools and lmposed no restrictions on the uses to which
allotments could be put by beneficiary parents. In this case, the
validity of the new law was challenged. -

(7x2) A law provndmg for state reimbursement of parents with
children enrolled in sectarian schools for tuition paid to such
schools is unconstitutional. .

The First Amendment proscribes laws cre)ating a state
establishment of religion. State payment to parents of children
in sectarian schools encourages enrollment in such schoolsand
therefore unconstitutionally supports religion with state funds.

WHEELER v. BARRERA, 417 U.S. 402 (1974)

Facts:

-

Title 1. which provides funding for remedial programs for
educationally deprived children in areas with a high concentra-
tion of children from low-income families, is the first federal
aid-to-education program authorizing assistance for private, as
well as publics school children. The primary responsnblhty for
designing and. effectuating a Title 1 program rests with the
“local educational agency.” e.g.. the local school board. The
plan must then be approved by, the state educational agency and
by the U.S. Commissioner of Education. In order to be,
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approved at the stateJevel the plan must provide cligible private
school students with services that are “comparable in quality.
scope. and opportunity for participation to those provided for
public school children with needs of equally high priority.” The
law does not require that identical services-be provided nor does
it 1intend that state constitutiohahspending proscriptions, ¢.g..
those against the use of public funds to cemploy private school
teachers, be preempted as a condition for accepting federal
funds. - ' '

Although most of Missouri’s Title 1 Mmoncy was pent to
cutploy  remedial teachers, state ofticrals had refused to
appropriate any money to pay nonpublic school teachers
wotking during regular school hours However, some Title 1
tunds were allocated to nonpublic schools., In this case, parents
of nonpublic school students argued that state schoo) officials
were illegally approving Tite 1 programs that did not offer
comparable servives to their children.

(3 3aly litde I's requlrement that coumpartable services be

provided to private school children does not reguire a state to
administer a program calling for the use of Title | teachers in
nonpublic schools duﬁng regular school hours, Where such a
program would be contrary to state law. officials may
formulate alternative plans.

I he deciston s based on I'itle I's requirement that cuompuarable,
although not identical, services be provided for chgible private
school students. The issue of whether or not the First
Amendment would permit Title | subsidy of teachets working
within nonpublic schools is not decided in this case, ’

o

TENGER, 421 U.S. 349 (1975)

In order to assure that nonpublic school children would receive
auxiliary services, textbooks.and instructional materials which
were provided free to public school children. the Pennsylvania
General Assembly passed two acts in 1972, Act 194 authorized
state provision of ggxiliary services including counseling,
testing, and remedial education for the educationally disad van-
taged. These services were to be provided within the nonpublic
schools but staffed by employees of the public school system.
Act 195 authorized the lending' of secular textbooks, either
directly or through an intermediary, to nanpublic' school
children. It also.authorized the lending of other instructional
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materials and equipment directly to the nonpublic schools. Tﬁ_e;t
great majority of schools that were to benefit from the laws®

were sectarian schools. In this case. the leld-lty of the two acts
was Lhallcngcd . -

Holding: {3:3x3) (1) An act authorizing the state-subsidized loan of
secular texts to nonpublic, as well as to public school students.
is constitutional. (2) Anact authorizing substantialdirect aid to
the e¢ducational function of sectarian schools is  un-
cohstitutional. State provisions of personnel or of instructional
materials that could be used for religious. as well as secular,
education constitutes such substantial direct aid and therefore
Is unconstitutional,

Basis: *The establishment clause of the First Amendment, made
apphcable to the states by the Fourteenth -Amendment,
. prohibits state support of religious institutions. While the

Court allows the state loan of secular texts to nonpublic, as well
as to public. school children, it finds that the provision of
millions of dollars of additional aid to sectarian schools is too
direct and substantial an aid to the total educational function of
such schools to be constitutional. The provision of staff or of
materials, susceptible of use in religious. as well as secular.
instruction is -unconstitutional because it would require
excessive state entanglement with religious institutions in order
to insure that state.aid js not used to support the religious
\ K funcgion of such institutions. The Court also notes the
)s‘r})abiiity of political entanglement as the result of legal suits
over future appropriations of funds largely for Iht.. benefit of
sectarian schools.

UBLIC WORKS, 426 U.S. 736 (1976)*

“Facts: ; Statute authorized state aid to any private
institution of higher learning within the state which met certain

"minimum criteria. Excluded were institutions which award

only seminarian or theological degrees. The aid was in the form

of an annual subsidy based on the number of students enrolled,

but not including those enrolled inreligious programs of study.

-

*For s:m:lar cases permitting state aid (construction funds for building to be
used for secular purposes) to church-affiliated institutions of higher education
see Tilton v. Ric har(fun. 403 U.S. 672(1971Yand Hunit v. McNair. 413 1U.5.734
(1973). These cases include in their reasoning the distinction made in Roemer
between higher education and elementary-secondary education in terms of the
pervasiveness of the religious influence.
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Holding.

Bases:

WOILNMAN v,

Faces,

Holding:

More than two-thirds of the colleges receiving aid had no

religious affiliation Institutions found cligible under the

statute were requited to use the funds only tor secular purposes,
to keep them in a separate account. and to Keep records of their
cxpenditure.. These records were subject to review by a state
agency to assure secular use ot the funds I this case. Maryland

citizens and taxpayers challenged the program and statute as-

unconstitutional

(3 254) A state statute that prosvides ftnanclal aid to priyvale
institutions ot higher cducation having student bodies not
primattly cnrolled 1n religiously-oriented programs. that
requites such aid be spent only tor secular purposes. and that
establishes a system of reporting of accounts to insure that
funds are so spent is constitutional

[t Order to be constitutional a statute must (1) have a sccula:
legislatine purpose, (2) have a primary effect which neither
advances or inhibits religion: and (3) not result in excessive
church-state ¢ntanglement In addition to finding the statute to
conform to the first part of this three-part test: the Court

Cdistinguished  between education in kindergarten thropgh
wefghth grade and higher ceducation in applying parts two and

three of the test Moré specifically. the Court concludes that the
religious clementis less pervasive in church-related colleges and
universitics than in parochial clementary and secondary
schools. ’

WALIER, 45 U.S. 1. W 4361 (June 24, 1977)

A recent Ohlo law providing stitte ald to nonpublic clementary
and au.onddry schools was challenged by a group-of citizens
and tdxpayers. Most of the schools standihg to benefit from the
program are sectarian institutions.

The statute authorizes the provisions of the fdllowing' (1)
secular texts. (2) standardirzed tcslmg and d@gnostlc services,
(3) therapeutic and remedial services administered by public
school personnel at religiously neutral locations. (4) instruc-
tional materials and equipment c.on}pardble to thme supplied
to public schools. and (5) lransportdtlon and dther :.er\qccs for
hield: trips. - 5 o ? S

*

+

(6'Ax2'A) A state may conatltut:ondlly supply?.secfa\rgan prnate
schools wuh the follopvnng ( 1)secular texts which are approved

~y --‘ -
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by public school authorities and which are loafted to private |
{} . school students or their parents. (2) standardized tests and

»

scorings services such as are used in the public schools.

providéd that nonpublic school personnel are not involved in

test drafting or scoring and nonpublic schoals are not

reimbursed for costs of test administration. (3) diagnostic

speech. hearing. and psychological services performed in the

S nonpublic schools by public school personnel, and (4)
therapeutic guidance and remedial services statfed by public
school personnel and performed inreligiously neutral territory,
l.e.. not on private school grounds. A state may not
constitutionally provide nonpublic schools with instructional
equipment and materials or with field trip transportation and
services.

Bases: A statute. under the leabhshmcnl clause ol the First
- Amendment. must have a secular legislative purposc. a
principal effect that is religiously neutral. and must not foster
excessive government enlemglemem with religion. By this
standard. the’ state provisiep of seculdr texts, standardized.
e tests. diagnostic and thcrdpgullc or remedldl services as
described above is constitutional. The loan of instructional -
materials to the private schools rather than to individual
students is excessive state aid to the advancement of religion
and is-unconstitutional. The state support of nonpublic school
field trips is a benefit to sectarian education rather than to
individual students and is therefore unconstltuuond.l state aid
to sectarian education. Also. the state surveillance of field trips
which would be requ:red to insure their secular nature would
result |n unconstifutional church-state entanglement. “
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S - 4. STUDENT RIGHTS AND
RESPONSIBILITIES

Reviewers: Henry S. Lufler, Jr.
Assistant Dean -
School of Education
University of Wisconsin
Michael A. Roth '~ .
Student '
School of Law .
Harvard University

b

Traditionally, the U.S. Supreme Court has been reluctant to interfere in
school matters related to the rights and responblblhtles of stitdents. A number

. of reasoas explain- thlb origntation, with perhapb the. major one being the

strong belief of the judiciary in the American traditionof local control over
the schools. In Epperson v. Arkansas the Court stated that “Public education .
in our nation is committed: to the control of state and local authorities. Courts

do not and cannot intervene in the resolution of conflicts which arise in the

daily operation of school systems.™ The first four cases in this chapter reflect
the deference that.the Court gave to local control in matters concerning
student rights. In these cases the interests of local governments in protecting
health. forbidging fraternities, and promoting good citizenship were upheld
in the face of F'ourteenth Amendment challenges by students.

In 1943 the G‘Otﬁi issukd two opinions in flag saluting cases which signaled

" a later change if judicial attitude toward'the rights of students versus those of
- state and. l'ocalﬁgdvernments However, in upholding the First Amendment

rights to belief 'and’ expression of students, it is not clear if the Court had
changed its approach. to student rlghts or whether these decisigns were snmply .
a by-product of the Court's emerging interest in protecting fundamental rnghts
against government encroachment. The fact that the Court did not decide
another student nghts case until 26 years later seems to support the latter '
interpretation. :

The Court in 1967, held that due, process rights must be afforded to those
un‘der as wellas over, the age of eighteen. Although the Gault decision was

-not a school case, this decision, which is discussed in this chapter, seemed to

trigger a renewed jnterest by the Court in the rights and responsibilities of-
3 . .
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" students. The Court then proceeded to hand down nine dcumon:. in [ﬁb arca
in the next ten years. .

The Tinken case in 1969, nmrkcﬂ the Court’s tust toray Into the student
rights field singe its decision in Barnerre, Again the issue was the First
Amendment rights to belief and expression of students, and again the Court
upheld the status of Studcntéd_'_,.,.pprsona under the Constitution. This time
the interest of students in expressing themselves by wearing black arm bands
was deemed to outweigh the fear of disturbance on the part of school
authorities. The next four cases: Moaslev, Grayned. Healy, and. Papish, all
followed the course set by the Court in Tinker by upholding various First
Amendment rights of students, including the right to pickel. the right of
association, and freedom of“specch and of the press.

From 1967-1974, all of the school cases decided by the Supicime Coutt
involved various substgntive iterests of students. In 1975, the Court in the
Goss case expanded the procedural !‘Ightb o} students faced with short-term
SprcnblOnb by requiring notice and an oplportunity to be heard prior to
SUspension- ourt further strengthenedthe procedural rights of students
ood v, Strick land, whu_h iullowed Hortly after Goss. In Woodthe Caurt -
Id that a.school officiaNg e from liability for money damages in
ses where the constitutional rights of the student are abrogated. Finally. i
that same year. the Court summarily affirmed a holding of a thrcc-_]udgt:
federal district court” in Baker ,V. Owen that corporal punishment is
co stitutional it students are afforded ckrtain procedural safeguards prior to

sffadministration .o

The decisions of the Caurt 1n Goss. Wood. and Bak er that provided forand
stFengthened the procedural rights of students under the due process clause of
the Fourteenth Amendment are perhaps best viewed, along with Gauwlr. as
part of a gencral cxpansion by the Court of procedural safeguards to various
private liberty and property interests. and not as partofa HCWJudlCldl attitude
toward the schools. The Court’s holding in the 1977 Ingraham case seems to
support this interpretation. In this case the Court again upheld the
constitutionality of corporal punishment in schools. but refused to require
any notice or hearing prior to its implementation. This case. when taken wit
other contemporary non-school cases, seems to represent a reluctance on the
part of the present Court to extend further due process requirements into new
areas. It should be noted at the same time that it does not appear the Court will
discontinue its protection of the substantive constitutional rights of students.

JACOBSON v. MASSACHUSETTS 197 U.S. 11 (1905)

Facts. State law empowered the board of health of a city or town to
require the vaccination of all its inhabitants and to provide free
vaccinations if such action was necessary for the public health
or safety Children who should not be vaccinated for medical
reasons were excused from compliance with the order. Noting

- 33
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Basis:

an increase -in the incidence of smallpox within the city,
Cambridge health officials instituted a program of mandatory
vaccination. In this case, an adult resident of Cambridge sought
to Rave the program declared unconstitutional. ,

~— _ :
(7x2) A law that mandates compulsory vaccinatiop in order to
protect’ the public health and that does not require that one
whose héalth does not permit vaccination to participate in the
program is constitutional. .

The Fourteenth Amendment protects persons trom arbitrary
state action infringing on life, liberty, or property interests.
However, state laws which infringe on personal liberty but are
reasonable measures taken by the legislature to protect the
public health and safety are constitutional. The states have a
“police power™ to protect the public health, safety. and welfare.

\ '"WAUGH v. BOARD OF TRUSTEES, 237 U.S. 589 (1915)

Facts:

Holding:

Basis:

-

. -
A state law prohibited Greek letier fraternities in the state’s
hlgher educational facilities and denied studgnts who Jomed
such organizations the opportunity to work toward honors or
diplomas. Students who were already members of such
organizations at the time of the law’s passage would suffer no .
penalty under the act 'if they. became inactive members. A
student cgallenge.d the .con{stlgut;llonallpy of the statute.

(9x0) A law penalizing membership in universjty Greek letter
fraternities' by denying active or new members of such groups
access ‘to the state’sw higher educational facilities is con-
stitutional. ! .

The Fourteenth Amendment prolibits state action which
impairs a persol 's liberty, life, or property interest without due
process of law or whlch demes a persan equal protection of the
law. Viewing acce$s to the: state’s colieges and unjiversities as &
privilege rather than a right, the Court finds that no‘property
interest under the Fourteenth Amendment is impaired by the

" statute. Nor does the Cougt ﬁnd a denial of equal protection in

the law's distinction between those already members of:
fraternities and prospe:ctwe members. It finds that the.
allowance made for tho$e alreadv members is reasonable and

prevents unfair penalization for conduct that was not forbidden

until the statute took effect. ‘

34
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ZUCHT v. KING, 260 U.S, 174 (1922)
Facrs: Ordinances of the city of San Antonio. Texas. provided that no
“« - thild or other person shall attend a publicschool.or other place
| of -education without . first having presented a certificate of
vaccination. In accord with this law, public officiajs excluded a
: student from both public and private schools because she was
) not, vaccinated and refused te be vaccinated. The. student
argued that there was, at the time, ,no medical. situation
requiring vaccination and that the law is overboard in that(1)it
makes vaccination mandatory; and (2) it leaves enforcement to
the board of health witheut limitihg the board's discretion.

Holding: .., (9x0) A vaccination law conditioning public and private schoo!

attendance on compulsory vaccination and leaving the

operation of the vaccination program to the board of health is
g constitutional. ~

Basis: The police power of the states enables them to mandate
compulsory vaccinaffon in order to safeguard the public health;
safety, and welfare. The fact that the board of health is given
broad discretion in the implementation of the programdoes not

- Jnvalidate the statute.

.

MINERSVILLE SCHOOL DISTRICT v. GOB-ITJSMG (1940)*

Facts: The local school board required all public school students and
: teachers to salute the American flag as part of a daily school
exercise. Two children who regjsed to salute the flag because of-

- religious gonvicfions were .denjed education in the public

schools. They challenged the validity of the compulsory flag

>

salute regulations.

teachers to salute the American flag, even ifto do so is confrary .
to their religious belief, is constitutional. Avenues for criti@ism

and change of the regulation inust be left open. The school

board may not suppress the expression of opposing views made.
privately between parents and children. or publicly in order to

urge modification of the flag salute policy.

Holding: (771x1) A'.school board regulation requiring studentd and

Bases: " - The First Amendmgnt‘ gu"arantees of personal freedom of
spe.ech and belief are balanced against the right of the staté to
legislate measures reasonably likely to promote the survival of -

~  *Reversed by West Virginia State Board of Education. v. Barneite infra.
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the government and good citizenship. 'heflag salute ceremony
is rcasonably likely to support these goads' and it is recasonable
for the legislature to conclude that excusing some childfen from
the exeircise would diminish its unifying. patriotic eftect, In
addition. the impairment “of First Amendment freedoms s
amelioratgd by the retention of the personal right to work inan
orderly and-legal way for a change in the policy and to teach
one’s children at home or in religious school the premises and
priorities of one’s religious belief. For these reasons, the
mandatory flag salute law is constitutional. '

TAYLOR v. MISSISSIPPI, 319 U.S. 583 (1943)

Facts:

-

Holding:

Basis:

Under a state statute, teaching or encouraging others not to
“salute. honor or respect . . .” the national or state flags was a
criminal offense. Several members of the Jehovah's Witnesses.
who were convicted forexpressing their religious belief that flag
saluting and nationalism are unchristian. challenged the
constitutionality of the statute. The - Jiterature that they
distributed specifically criticized the practice of opening flag
salute exercises in public schools.

(9x0) The state may not punish those who. for religious reasons,
urge and advise that people cease saluting the national and state
flags.

The First Amendment, which is made applicable to the states
by the Fourteenth Amendment, protectdithe rights-of freedom
of expression and of belief from arbitrary governmental
intrusion. Unless accompanied by subversive intent or the
creation of a clear and present danger to the government, the
expression of opinion cannot constitutionally be burdened with
criminal sanctions. » ‘

WEST VIRGINIA STATE BOARD OF EDUCATION v. BARNETTE,
319 U.S. 624:(1943) ’

‘Facts:

Public school pupils were expelled for their failure to
participate in a compulsory flag salute program. As a result,
students became liable to prosecution as delinquents and:their
parents became liable for noncompliance with the compulsory
education law. The students challenged the constitutionality of
the school board’s action of.conditioning public school
attendance on compliance with a mandatory flag salute
program. I

~-
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Holding:

Basis:

(3/3x3) Public school officials may not require students to
salute and pledge allegiance to the flag at the risk of punishment
and expulsion from school. Gobitis (supra) is thus explicitly
overruled.

The First Amendment protects expressions of political opinion
and symbolic speech. The refusal to salute the flag is an
expression of opinion within the meaning of this Amendment.
The Fourteenth Amendment prohibits state impairment of
First Amendment rights absent a present and substantial
dangcer to interests which the state may lawlully protect. The
mere passive refusal to salute the flag does not create a danger
to the state such that the First Amendment rights to belief and
expression may be impaired.

in re GAULT, 387 U.S. 1 (1967)

Facts:

Holding:

-

A 15-year-old boy was taken 1nto custody as the result of a
complaint that he had made an obscene phone call. After
several hearings at which the boy was not allowed to confront
the complaining witness and was not represented by legal
counsel, the juvenile court sentenced him to a maximum of six
years in a state school for juvenile delinquents. If an adult were
to have been found guilty of the same act, the maximum penalty’
would have been two months imprisonment and a $50 fine,
There was no provision for appeal of juvenile court decisions to
a higher court. In this. case, the boy’s parents challenged the

wvalidity of the state juvenile court statute which allows a child to

be incarcerated yet denies him basic constitutional rights.

(3/2%x1!2) When juvenile court proceedings could result in a
minor's incarceration in an institution. the following con-
stitutional safeguards must be provided: (1) timely and
adequate written notice of the charges must be given to the
minor and-his/ her parents or guardian; (2) parents or guardians
and the child must be informed of their right to legal counsel,
and. if they are-unable to afford a lawyer, counsel will be
appointed by the court to represent them: (3) the constitutional
privilege against’ self-incrimination is applicable to these
proceedings; and (4) absent a valid confession, a child has a
right to cross-examine hostile witnesses and to present-his/ her

- f
own witnesses. .-

The Fifth Amendment creates a right against self-incrimination

==
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TINKER v. DES MOIN[;S INDEPENDENT COMMUNITY' SC HOOL.

in cri"'minal.maucrs. The Fourteenth Amendment protedéts the
pecople from state action impairing lite, liberty .or propcerty
interests without due process oflaw. These amcndmc,n[s apply
to those under. as well as over, the agé of 18. Chlldrcn. faced
with a loss of liberty must be afforded th’ev procedural
safeguards required by the dde process clause of the Fourteenth

- Amendment.

-

¢

DISTRICT, 393 U.S. 503 (1969) . " '

Facrs:

Holding:

Basis,

Facts:

~ with the operation of the school and,the rights of other stuﬁs
1

-

/i‘h% public school pupils who wore Black arm bands to class

-in order to protest the government’s policy in Vietnam were

suspended from schcol. It ‘'was not shown that substantial
interference with school work or school discipline had resulted
or could redsunablv have been predicted to result from the
students’ conduct. Based on da showing that sgchool authorities
did not prohibit the wearing of other symbols with political or
controversial significance. the Court noted that the Bfficials
were interested tn suppressing students’ expressions of opiniuti
about a specific subject, the Vietnam war. The students boughl
a court order restraining the officials from disciplining them
and declaring the suspensions unpconstitutional.

-~

(5.2x2) It is unconstitutional to suspe students .for the

peaceful wearing of armbands or for othersymbolicexpression
of opinion unless it can be shown that material interference
with. or substantial disruption of, the school's routine did or
would occur.

The peaceful wearing of the arm bands is an expression of
op:mon entitled to pgotection under the First Amendment,
which i1s made applfable- 1o the states by the Foullec.nlh
Amendment. Since students are *persons” under the Constitu-
tion, school officials may constitutionally infringe on students’
First Amendment rights ondy when the particularexpression of
opinion proscribed would m'aterially and substantially interfere

to learn. Mere apprehenswn of disturbance is not a suffi
basis for such action on the part of school authorltles

POLICE DEPARTMENT v. MOSLEY, 408 U.S 92 (1972)

t

A lone. peaceful picketer habituall)fa’émonstrated at. a high
school against alleged racial discrimination at the school. An

Ry ' l

sy -

P
4« .

o

!"



ordinance which was about to become effective provided as
follows: /

A person commits disorderly conduct when he knowingly: (i)

y pickets or demonstrates on a public way within 150 feet of
* C any primary or secondary school building while the schoolis
= - in session and one-half hour before the the school.is in session
' and one-hall hour after the school session has been .
concluded, provided-thar this subsection doeks not prohibit
the peaceful picketing of any school involved in a labor
dispute. (emphasis added) .

Since the picketer's demonstration was not related to a labor

‘ dispute, his conduct would be prohibited by the ordinance. In

) this case, the picketer sought to have the ordinance declared

« o . unconstitutional and to enjoin the- police department from
enforcing it. ’ . N
- N - ’ a .

Holding: T (7 Ix2) An ordinance-prohibiting all non-labor picKeting near

the schools while they are in session is wnconstitutionally’

overbroad . - -

-~

Basis: Since picketing involves expressive conduct ‘within the
protection of the First Amendment, limitations on picketing,
are carefully scrutinized by the Court. They must be narrowly
tailored to serve as a substantial. legitimate, governmental
interest to ‘be valid under the Fourteenth- Amendment.
Disruption must be imminent to salidate an official bap on
pickcting, and the judgment as to the likelihood of disorder
must he made on an individuakzed basis and not by means of
broad classifications, especially not by means of classifications
based on snbject matter. Thus, the Court concludsd th vt hir
dis®rimination violated thy e Ui teetis o Dy fer

Forsiar e cmqyel- Mo ryved rvyer e
CR Ay T CTEN OFT ROCKTONEY (0R 1' Q3104 (197

v vy A student was arrested for his poctin n demanctration in front
of an Ilhnois high school He wasc tried and convicted of
violating two  city ordinances He chall ngrd their —on
stitutiorality claiming that they wrere invalid oo vhinls fare ¥y

tatrte s in oqirection Are ae follows:

! Anti-picketing ordinance: .
A person commits disorderly conduct when he
knowingly: (i) pickets ordemonstrates on a public
way within 150 feet of any primarv or secondary
schorl Building white the scheol is in ceccion aned
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Bases:

-

-':0.

one-half hour before the school is in session'and one-
o half hour after the school session zhas been
-« - concluded, provided that this subsectiontdoes not
: prohibit the peaceful picketing of any school

=, . involved in a labor dispute . . . (emphasis added)
2. Anti-noise ordinance: S e
[N]o person, while on the public or'private grounds
adjacent to any building in which a school or any
class thereof is in session, shall willfully make or
assist in the making of any noise or diversion which
disturbs or tends to disturb.the peace or good order
of such school session®or class thereof . . .

1

-

The -anti-picketing ordinance in question is identical to a.

- Chicago ordinance which the Supreme Court considered in

Police Deépartment v. Mosley (supra). In that case a lone.
peaceful picketer had been demonstrating in a place and at a
time which the statute woyld prohibit. since his demonstration
was not related to a labogﬁ'ispute but was concerned with racial
discrimination at the school he was picketing.

(8/%x'4) (1) An ordinance prohibiting all non-labor picketing
near the schogls while they are in session is unconstitutionally

overbroad. (2) An ordinance prohibiting the willful making of
noise incompatihle'with normal school activity and limited as
to time (when school is in_session) and place (adjacent to the:

school) is constitutional. ' L
(1) Since -picketing involves éxpressive conduct within the

protection of the Fi¥st Amendment, limitations on picketing

are'carefully scrutinized by the Court. They must be narrowly

tailored to serve a substantial legitimate governmental interest

to be valid under the Fourteenth Amendment. Substantial

disruption must be imminent to validate an official ban on

picketing, and the judgment as to the likelihood of disorder

must be made on an individualized basis and not by means of

broad classifications, especially not by means of classifications

based on subject matter. This same ordinance was invalidated

in Police Department v. Mosley (supra). (2) The anti-noise

ordinance is not so vague as to be an unconstitutional denial of

due process under thé Fourteenth Amendment. It is properly

limited as to time, plice, and scope. It does not prohibit

conduct protected by the First and Fourteenthh Amendments

since_it punishes only conduct which actually disrupts or is

about to disrupt normal school activities. Under the ordinance.

the decision is to be made. as is proper, on an individualized .
basis.
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HEALY v. JAMES, 408 U.5. 169 (1972)

Facts:

Haolding

f2,...0

State college students, who wished_to form a local chapter of
Students for a Democratic Society (SDS), apptied for and were
denied recognition as a campus organization, despite having
met all the necessary requirements. The students asserted that

their organization would function independently of the
national SDS. The coliege president denied them recognition
because he was not satisfied that the group was iridependent of
the national SDS, an organization which he found to have a

philosophy of disruption and violence _in <conflict with the

college's declaration of student rights. Based on this assumed

link with the national organization. he found that the group

would be a “disruptive influence.” Recognition would have
entitled the group to use campus buildings for meetings and to
communicate with students aad teachers through the student
newspaper and the schools bulletin boards. Its ability to

function on campus was impaired by the denial of these

facilities. The group challenged the constitutionality of the
college’s denial of recognition.

(8 1x0) A state college may not deny the benefits of official
recognition to a group nnless the college can justify such
nenrecognition. The basis for such justification cannot consist
of an assumed link with some other organirzation (guilt by
association)  or of mere disagreement with the group’s
philosophy, or of the fear of disruption. unsupported by any
evidence that the particular group is likely to disrupt the
discipline or edncational program of the school A proper basis
foor nonrecognition would be e vidence that the group refused to
aftirmots intention to akhid= by 1o asynnble cnn\rnu,/regnlnr;c‘rw_
[riovn id{'(i tht . |l(‘h 'l”;?TT\""" L N R A L ’I":' e fee

T I L A T R IR R AARELEN M

The Yirst Vmendment right of associantion is protected from
state encroachment by the Fourternth Amendment T he state
may net impair First Amendment rightg without a compelling
reason to do <o In the school cantext, impairment is justified
when the conduct proséribed “materially and substantially
disrupt(s) the work and discipline of the school.” Mere
apprehension is insufficient. By refuding to grant recognition
and the rights that accompany it to the group. the state college
impaired the gronp'e exerciae of ite right of aswocintion
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PAPISH: v. BOARD OF CURATORS, 410 U.S. 667 (1973)

Facts:

Holding:

Basis:

&y

IHHalding

ERIC

Aruitoxt provided by Eic:

A graduate student was expelled froma state universit); because
she distributed on campus a newspaper containing an
“indecent” cartoon. The cartoon depicted policemen raping the
Statuc of Liberty and the Goddess of Justice. The caption
under the cartoon read: . .. With Liberty and Justice for
AIL™ The student challenged the conititutionality ‘of her

dismissal,

(6x3) The mere dissemination of ideas via a student publica-
tion. no matter how offensive to good taste. may not be barred
from a university campus in the name of “conventions of
decency.”™ Unless it causes actual or imminent disruption of the
university. or is legally obscéne. a publication cannot
conslitulio'nully be suppressed. although reasonable regulation
as to the time, manner, and place of distribution may be

’

permissible.

Jhe First Amendment. as applied to the state through the
Fourteenth Amendment. protects freedom of speechand of the
press on the state college campus. Unless the newspaper is
obscenc. i1 is a constitutionally protected publication. lts
content cannot be suppressed by state action on the campus’in
the absence ofactual orimminent disription of the diseipling or
educrationnl proacess of the gsehool

TOUE7Z, 410 U SN, 865 ([078)

Fhe OYhio public fchool law empowerced the prineipal to
sitvpoend stirdents o up to ten dayvs withorrt giving them notice
ot the rensons for sach actitim ot heasing which would attord
them an apportuning to explitin their view of the incident in
Quethion Nane hapts o hool stirdents, who were suspoended for
ten dovs withont g boaring of any kind, challenpged the
Cnn\rir"tic{nnlit) at the statute involied T hey sowught court
orders gestraining the soheol officials from isvuing future
sSuspenstons and  geagwiring the cchool officinls te remone

teferromces tey the Praact o mvvprenigions frovrny thetr e Teres] roe oy el

(S<h) Suspensions ordered and statutes permitting students to
be suspoended without notice and hear ing are unconstitutional.
Students who are suspended for up to ten days must be
accorded the following before a suspension: (1) oral or written
notice of the charges: (2) an explanation of the evidence if the
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Bases:

wWOoOQOI »

Facrs:

ERIC

+
-

student denies the charges; and (3) some kind of hearing that
includes an opportunity to present the student’s view of the
incident. There need be no delay in time between the notice and
the subsequent hearing, and the~gonstitutional requirements
may be met by an informal discussion which: includes the
necessary elements. Unless a student’s gontinued ‘presence in
the school poses a threat fo persons. property., or the academic
program., the required procedures shall precede suspension. If it

“is necessary that the student be removed immediately, the

notice and hearing must follow within a recasonable time.
Complicated fact'situations and suspensions forlonger periods
of time may require more formal procedures which could
include legal counsel and the right to present and confront
WIlNesses. ' . ;

The procedures applicable -to short-term suspensions are
required by tﬂhq Fourtcenth Amendment which prohibits the
states from impairing a person’s life, hiberty. or property
interest 'without due process of law. (1) The students have a
“property” interest in ‘public education. Although there is no
constitutional provision guaranteeing free public education,
the fact that the state has undertaken to provide its children
with such an education creates a constitutionally protected
interest. Fhe state cannot deny compulsory education to some
because of misconduct without adherence to the minimum
procedures required by due process. (2) The students have a’
“liborty U anterest in their reputations. Due process is required
“whire a person’s good name ix at stake | because of what
the government is doing to him 7 The court finds that
suspension could damage a stirdeal’s reputation with teachers
and other students and interfere svivh future educational and
cmplovment opportunities Fyen o the damapge to students
ecducntional and repntational intere-tas tempeerars and s<hight,
duc process protections will sl be reauired The temporary
natine of the ympatrment swill dertermiine  swhat proc o e duae
but will nner oobegnte the pocd toer o prrocs Yol e s

vunlioe the voaparrenaent o ripght 0 oo prtigrila

STRICKI ANIY, 420 V' S 308 (1975)

Three high school students were expelled for violating school
regulations because they put malt liquor in the punch served at
an extracurriculir mecting held at the school. The studentsand
their parents brought suit under 42 1J.S.C section 1983, a
federal statute which provides that any person who, under the

=R
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Holding.'

Basis:

CA

v . - )

. color of state law, deprives anyone within the jurisdiction of the

United States of constitutional rights or of rights secure by
federal law. shall be liable to the.party injured in a law suit for
money damages or for other relief. The students sought money
damages from two school administrators and from the

. members of the school board.

(5/2x2) I the context of 'school discipline, a school official’s
immunity from liability for money. damages sought under
section 1983 depends on two elements of good fuith: (1) The
subjective elecment requires that to retain his/ her immunpity. the
official acted in the sincere belief thadt he/she is doing right and

‘'without a “malicious intention to cause a deprivation of

constitutional rights or other injury to the student.” (2) The
objective element causes the .school official to lose his/her
immunity if “[s]he knew or reasonably should have known that
the action [s] he took . .. would violate the constitutional
rights of the student affected . . . ™

The objective part of the good faith requirement is satisfied if
the official acts in accordance with the “students clearly
established constitutional rights™ and with “settled. in-
displitable law.™ .

The Court finds that public policy and prior legal decisions
require a qualified good faith immunity from damages for
officials so that those who act in good faith-and within the scope
of their duties will not be intimidated in meéting their
respansibilities by ra fear of being sued. )

In light of the importance of civil rights, the Court finds the
objective element requiring the administeator to act in accord
with rhe settled law and with the constitutional rights of those
affected by oofficial action to be a reasanablg condition for their
immunity from a low <uit for damag <« Op the other hand. if a
school ofticial acts ont of ignarance o1 fn dicregard 1o arttled
Iaw, he or ¢hee mnay be suedd

Declining 1o consider questioris ‘of interpretation and
application of the relevant-schoot regulation. the Court notes
that 42 11 K ¢ section 1983 provides for federal court
correction of only those improper exercises of discretiéon which
result in violation ot specific constitutional guarantees. The
Court-delers decision as to whether there had been a deniil of
procedurat due process required by the Fourteenth Amend-
ment. sending the case back to the lower court for initial - .
consideration of that issuc.

14
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A acts: o

Decision:

/ H Qlding:

~

.. BAKER v. OWEN, 395 F. Supp 294 (M.D.N.C.), aff'd, 423 U.S. 907 (1975) .

A North Carolina statute empowers school_officials to “use
reasonable force in the exercise of lawful authority to restrain
or correct -pupils and to maintain order.” Although a mother
had_previously informed her son’s teachers and principal that
she did not want her son to be corporally punished because she
disapproved of the practice, the boy was struck twice on the

‘buttocks with a piece of wood because he disobeyed a rule

forbidding the throwing of balls except during recess periods.
in_thi’s case, the boy and his mother challenged the con-
stitutionality of the statute and of the punishment inflicted
under 1t.

Summarily affirmed (9.\(0)'
-I‘\ <

(of the thrce- judge Iower court) A statute allowing reasonable
corporal punishment (pumshment which causes no lasting
discomfort or djsabllltY) for the purpose of maintaining order
in the  schools is" éonstitutional if it is administered in
accordance with the Tollnwnng procedural protections: (1)
Except for acts of misconduct which are so anti-social or
disruptive as to shock:the conscience. corporal punishment
may not be used unless the student has first beeir warned that
the conduct for which he i1s being punished will occasion its use
and unless other means have first been used’ to modify the
student’s behavior (2) A second teacher or other school official
must be present at the time the punishment isinflicted and must
be informed. prior to itsinflicsorrand ‘n the student’s presence.
of the reason for pémghment This affords the student an
informal opportunity to raise hid objection to arbitrary
punishment () "he scho sl official whn admiratcred the
purishment must previde, on parental reguest. a written
exp lanation of his heoraacone for poes D nc ol v

thie mee copved vl tgemqal v 0y ae oy [ AT A |

(1) Althouugh parents have a Foorteenth Amendmen' liberty
interest in the control of the rearning and edueation of theiy
children. rhat right does not preclude the state’'s use of
reasonable punishment in order to achieve the legitimate goal
of order in the schools (2) The child’s Fourteenth Amendment
liberty interest in freedom from arbitrary infliction of even
minimal corporal punishment mandates that some procedural
sateguantds he atlorded to him her
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INGRAHAM v. WRIGHT, 97 S. Ct. 1401 (1977)

Facts:

Holding:

“7

Hrves

Florida statute permits limited corporal nishment “but

. requires prior consultation between the punifhing teacher and

the school principal and specifies that the phaishment not be
“degrading or unduly severe.™ In this case, punishment
consisted of paddl)ing two students with a flat wooden paddte.
l.ower court evidence | suggested that the paddling was
exceptionally harsh: one student required medical attention
and missed eleven days of school. while the other reported loss
of the full use of anarm for a week. The students argued that the
severc paddling they received constituted cruel and unusual
punishment 1n violation of the Eighth Amoendment and
deprived them of a liberty interest without a he aring as required
'by the Fourteenth Amendment. .
(5x4) Protection against excessive corporal punishment of
students is provided by the opporlumt\’ to file civil or criminal
complaints against school personnel. Therefore. neither a
hearing is required betore corporal punishment is administered
nor is such punishment “crucl and unusual.™
(1) The cruel and unusual pumishment clause of the Eighth
Amendment goes not apply to questions of discipline in public
schools but is imited to protecting those convicted ol a crime.
(2) 1T he due process clause of the Fourteenth Amendment does
not require notice and hearing prior to imposition of corporal
puni~hment While corporal punishment in the puhlic schools
docs involve a stndent’s Ttherty anterest, the € cirrt holds that
ll:,l‘d'lll‘-:nnl cernrnr vespy oy rerrvves Dree g vrtdic e r t tey attasrd dnie
roces .

The “hreat of v ' suit and nos siblte crimina ' v tion g finst
T I TR TR IR -"":1:5"‘ 1Ty prriyieer ! v e s
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IV. -EMPLOYEE RIGHTS AND
' RESPONSIBILITIES

Reviewer: Bernard Shulman :
- Superintendent of Schools
’ Canton, Massachusetts

-

~

" This section p“'resents issues under the general topic of employee rights and
responsnbllltles Such issues have been and will continue to be addressed by
the U.S. Supreme Court. Reference must be made not only to local state
statutes dealing with employee relations, but also to the federal laws and the
U.S. Constitution itself. As the cases in this chapter will indicate, an employee
right may be founded in a local ordinance, a.state statute, the federal Civil
Rights Act, in one of the Amendments to the U.S. Constltutlon or in an
employer-employee contractual agreement.

Whether the rights of a tegcher will be held to be constnuﬂ&nally protected
will depend in part on the wéight glven the teacher’s expressed nght as against
the reasonableness of state action needed to operate and manage the schools
efficiently and effectively. Attempts by the state to prohibit such teachings as
foreign language in the AMever case have been viewed ‘by the Court as a
deprivation of the teacher’s right to practice the profession of teaching. Where
recognizedsubject matter was prohibited because of a religious beliefas in the
Epper.vonXeory of evolution case, the Court viewed the prohibition as
contrary to the First Amendment. :

The interpretation of tenure laws has become an area of chief concern in

employee relationships for the Court during recent years. Since 1970,
litigation in the area of tenure and employment ¢contracts. e.g.. Sinderman
and Rorh. has increased noticeably. The creation of a tenure right. its
definition and validity. the issues affecting enforceability. and the remedies
for breach of tenure contract involve both substantive and procedural due
process. :

LLoyalty oaths have also been the subject of extensive review by the Court,
and as the cases indicate, the nature and wording of the required oath is
subject to careful scrutiny by the Court. The Court, as demonstrated in the

opinions in this chapter, has formulated a doctrine that will strike down as"

unconstitutional for vagueness any loyalty oath which is unclear and/or

».
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- dnfﬁcult for an employee to determine what conductis covered by the law and’
what may be regarded as violative of the Fourteenth Amendment.
Reasonable residency requirements have been upheld recently on the
rational basis test under the Fourteenth Amendment, and the courts have
treated retirement laws as expectancies rather than rights. Protection has been
" ' givento a teacher’s exercise of his/ her right to participate in union activity for
purposes of collective bargaining, and further protection has been given to a
teacher’s ex;rc:lse of his/her right to speak on issues of public importance.
“The cases noted in this section can assist in providing a framework for
administrative reference. As the body of federal. state. and local enactment
that deals with employer-employee relations continues to grow. guidelines
must be formulated within the context and parameters of the U.S. Supreme
Court decisions. The Court will continue to wrestle with-the balance between
the employee’s individual right and the interest of the eBUCatlonal
establishment as represented through the state. These cases also reveal that
the shifting nature -of the burden of proof is a controlling issue- in
understanding the opinions of the U.S. Supreme Court in the application of ,
the First and Fourteenth Amendments.

MEYER v, NF."BRASKA. 262 U.S. 390 (1923)

Facts: A state law prohibited the in-school teaching of any subjectina

) foreign language or of any modern foreign language to children

who had not yet completed the eighth grade. The law extended

to both public and priviite school teachers. A private school

teacher was convicted for teaching German to a child who had

not yet completed the eighth grade 1o challenged the
conctitutionality oof the lgw

Fdoeledi v (7 270 A state Iaw which i shikits the teaching of modern
forcign languages 1o childo o o Lindaigacien through cighth
graade 1 pncanatitatioanal

rr,,oc. The Fourteenth  Amendment protecte individvals from

arbatragy o
prnp:'r‘ty in
teacher s ari

arensonable state action impairing life, liberty . or
rests. The right to practice the profession of
bt protected by the Fourteenth Amendment. T he
ot the restriction on the right to teach is that
childr:n who Bnow only Fnglich through grade eight will be
better citizons /However. becanuse there is no clear dangerto the
stiate that stems from younger children studying foreign
languages. the reason given is unconstitutionally nnreasonable
and arbitrary It is therefore msufficient to suppnrt the
limitation on the right to teach

stated purpos
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BARTELS v. IOWA, 262 U.S. 404 (1923) ~ - , ' -

Facts:

Holding:

Bases:

PHELPS v. BOARD OF EDUCATION, 300 U.S. 319 (1937)

Facts:

Holding:

'This case consolidated the appeals of parochial school teachers

in lowa and Ohio who were convicted of the violation of state
“statutes prohibiting the teaching of foreign ldnguages to
“studénts who had.not yet completed the elghlh grade. The case
also considered a request toenjoin enforcement of a Nebraska
statute penalizing the teaching of foreign languages to young
children in schools.

(7x2) A state law forbidding, under penalty. the teachinginany.

private, parochial, or public school of any modern foreign
language to any child who has not passed the eighth grade is
unconstitutional.

»

L€1) The laws limiting the teaching of modern foreign languages

improperly invade the Fourteenth Amendment liberty interests
of teachers. parents. and students. (2) This decisjon is based on
Mever v. Nebraska (supra.)

A New Jersey law provided that teachers who had served for at
least three vears could not be dismissed or be subjected to a
salary reduction except for cause and after a hearing on the
merits of the case. In 1933, the law was amended enabling local
boards to reduce the salaries of such tenured teachers. The new
law prohibited discrimination in payment between individuals
in the same class of service and set a minimum beyond which
boards could not go in reduction of salary. Pursuant to this law,
a school board set up classifications and lowered salaries by
varying -percentages according to classification. Those in the
higher pay brackets suffered a larger percentage reduction in
pay than those in lower brackets. Chnsequently the lowest paid
individuals in the higher pay bracketsreceived les« pay thanthe
highest paid individuals in the lower bracket. In this case,
teachers challenged the validity of <chool banrd action taken
pursuant to the New Tercey lau )

(9x0) It is constitutional for a state tenure law to be amended to
permit reduction of teacher salaries and for school boards to
take action under such an amendment as long as they do not
discriminate unfairly against individuals in any classification of
school emplovees.

s



- Bases:

. ' .t ‘JG? -
. - . . . -*"‘J . . . .
(‘1) Article [, section 10, of the U.S. Consllt’ﬁ?lon prohlbllb laws
which impair contract rights. However, the Court views the
tenure laws as a statement o1 legislative policy. and thus subject

. to modification, rather than as a contract. (2) Th&Fourteenth

i

Amendment prohibits state action denying persons the equal.
protection of the laws. However. the Court takes as reasonable
the division of personnel into classes for the application of a
percentage reduction in pay. The Court. noting that all
individuals in a given class are treated alike. finds that the
incidental inequalities resulting from the plan’s operation are
not sufficient to invalidate the plan under the Fourleenlh
Amendment v ) :

-

‘DODGE v. BOARD OF EDUCATION, 302 U.S. 74 (1937)

F acts:

Holding:

Ravxis

INDIANA v

Facts:

A state statute provided a $1500 annual annuity to teachers
who reached the compulsory retirement age and an annual
annuity ranging from.$1000 to $1500 to teachers who took a
voluntary early retirement after twenty-five years of service. In
1935, the statute was amended to reduce the annuity of all

‘presently and prospectively retired teachers. In this case,

teachers challenged the right of the state to reduce the annuities.

(9x0) A statute fixing terms of retirement and the amount of the
annual annuity to be paid to teachers does not create a right to
contimiation of its terms for either presently or prospectively
retired teachers and mav be altered by further legislation.

Article I, section 10. of the U S. Conastitution forbids laws
impairing contracts. and ‘the due process clause of the
Fourteenth Amendment prohibits state impairment of an
individual's vested rights without due process of law. The Court
finds that the statute providing for annuities was not a contract
with the teachers but a poljcy of the state which the staté could
maodify by further l-gislation. Since the payments were
granties invols TRE ho ngrocnnent ol 1he parties, then e v octedd

tiphtse neecoved

rel. ANDERSON v. RBRAND, 103 11 S 08 (1938)

A 1899 state law required that all contracts between teachers
and school corporations be written, signed by the parties. and )
made a-matter of public record. Fach such contract was to
specify the starting date, duration of employment. and the
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salary to be paid. The Teacher Tenure Act subsequently crefited
in 1927 provided that teachers who had served for five or more
successive years would have tenure and could be dismissed only
for cause. In 1933, the Tenure Act was amended to exclude
teachers in townshlp schools from its coverage. A teacher ina
' townshlp school -challenged her loss of tenure caused by the
1933 amendment of the Tenure Act '
Holding: U (7x 1) A teacher tenure act creates in teachers, quahfymg under
its terms. contract ual rights which cannot bealjered by the state
without good reason. Ihe state’s modification of those terms as
to township teachers is lmproper

Basis: Article 1, section T0. of the Constitution prohibits laws . -

impairing contract rights. The Court views the Teacher Tenure
Act as a law creating contract rights in teachers. The state can
modify. as an:exercise of its police power, only if su
modification is for the: public good. The Teacher Tenure Achis
reasonable in that it protects teachers from arbitrary’ school
X board action. Because the amendment to exclude townshlp
teachers is not beneficial to the public; it is not a valid exercise
of the police power.

L 4
Y

'GARNER v. BOARD of PUBLIC WORKS, 341 U. S. 716 (1951)

"

Facts: A 1941 amendment to the'Los Angeleb city charter enabled the
| city to deny public employment to anybody who within the five
'years prior to the effect:ve date of the amendment had advised,

advocated, or taught the overthrow of the government by force

or who, belonged tq organizations which so advocated. An

ordinance passed in 1948 required that city employees swear

that for thé preceding five years they have not advocated or

taught and do not and will not advocate or teach violent

revolution. and neither have belonged to nor presently belong

to such an organization. Employees who refused to take the

? oath were discharged. Here they challenged the constitutionali-

ty of the ordinance

Holding - (&i1'4x34) It is constitutional for an ordinance to require that
C employees swear they have not been. are not. and will not
be advocates of violent overthrow of the government or
members of organizations which so advocate. Itis assumed that
the penalty of discharge from employment is utilized only when
membership in such an orgdnﬂatlon 1s Knowing rather tha,n
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‘Bases:

ADLER v. BOARD OF EDUCATION, 342 U.S. 485 (1952)

Facts:

5

Heolding

Basis:

- i i T € b

~ __/

innocent. Since the oath was held to bé constitutional. all who

refused to take it and were dlscharged should be glven sthe
'opportumty to take the oath and resume employment.

(A law is unconstltutlonal lf it'is ex pOAI far 1o, thdt ls. 1f lt
punishes coriduct which was lawful at the time it was done. The
Court.finds that since the 1941 amendment to the city charter

barred from em'ployment those who committed the act:.‘

proscFibed by the 1948 oath. the oath could not successfully be

cha!lenged as ex.post facto. (2) Bills of attainder are laws which -

act to punish a certain group without the benefit of a Judncml
trial. The Court finds no punishmient involved in this case.
Rather, the Court finds that the city‘s standards are reasgnable,
and that its inquiry as to matters that may be relevant to

. employee fitness do not offend due process of law.-

!

A Néw York City Civil Service statute made any member of any
organization which advocates the overthrow of the government
by force orillegal means ineligible for employment in the public
schools. A list of proscribed organizations was drawn up and
membership in any organization on the list was, on its face.

evidente of disqualification for employment in the public .

schools. However, ho organization could be placed on the fist
withéut a hearing. Similarly. ng/person could be fired or denied
employment on the basis of membership in an organization
wnthout a hearing. The decisioff reached at the hearing was then
subject to review in the courty/ If the employee could show that
“despite memhera‘up in a prdscribed organization he was fit to
be a teacher, the sa ould not be applied. The New York
courts interpreted the law to require that membership in‘a
proscribed organization be knowing. that is. that'the member
know the subversive nature of the organization hesshe joins,
hefore carnctions may be applied

(7x3) A la¥ disqualifying knowing members of proscribed
organizations from employment .in the public schools is
constitutional where the presimption of unfitness to teach may
be rebutted at a required. hearing. Membership in such
organizations is considered prima-facie evidence for dismissal.

The Court finds the law to be sufficiently narrow for the
Fourteenth Amendment’s due process clause void-for-
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vagueness doctrine  because 1t penalized only knowing
membership and provides for a hecaring, The Court finds no
infringement of the First Amendment freedom of speech and
assembly since it finds that employment in the public schools is
not a right but a privilege which may be u;ndllmnc.d ol
reasonable state requirements

WIEMAN v. UPDEGRKAFF 344 U.S. 183 (1952)

Facts:

Holding.

Bases.

An OKlahota statute requhied cachi stlaic Ginployee as oo
condition of his employment, to take a “loyulty vath™ stating
that he is noet and has not been t6r the preceding five years a
member of any Olgdﬂl/dllun listed by the United Stales
Attorney General as “communist front™ or “subversive.’

Several employees of an Oklahoma state college tailed to take
the oath. Altheough the state supreme court interpreted the
stdtute as limited to the list of prohibited organizations in
existence at the time of the statue’s cnactment, it denied the
employees’ request that they be permitted to take the oath as so
interpreted. The employces sought a declaration that the
statute was unconstitutional and an order to require state
officers to pay them regardless of their failure to take the oath.

(OAa 3) 1t 15 unconatitutional lor a statute Lo condition public
cmployment on the taking ot a loyalty éath bused on innocent,
as well as knowing. membership in a-subversive organization.
(1) lThe deviston 1s based on the Jdue pructess clause ol the
Fourteenth Amendment. (o be valid under this clausc. a
statute must require that those to be penalized have actual
knowledge of which organizations are banned and of the actual
proscribed purpose of any Ulgdnlldllon to which they may
belong. The Court states: “lndiscriminate classitication . of
innocent with knowmg activity must fall as an assertion of
arbitrary power.” The Court assumes that the oath penalizes
innocent as well as knowing niembership: since the employees®
request to take the oath as limited by .the state court’s
interpretation was refused by that court. (2) The Court also
finds the statute to be an impermissible interference \{Iith the
First Amendment freedom of association. Xo require such an
oath, on pain of a ttiacher‘s toss of his/ her position in case of
his/her refusal to take the oath, penalizes a teacher for
exercising his; her guaranteed right of association.
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SLOCHOWER +v. BOARD ().ﬁl' HIGHER EDUCATION,
350 U.S. 5§51 (1956) .

\

Facts. Bectui P03 of the New Yorkh Cuy Chater provided that a iy
gmployve who takes the Fitth Amendment betore a tegislative
committec to avold answering a question relating to his official
conduct can be discharged from his; her job A teacherjn a city-
operated college was discharged without notice or a hearing
because he refused to answer a federal legislative committee’s
questions concerning his communist activities on the grounds
that his answer might tend to incriminate him. I'he local.-board
alrecady possessed the information requested by the legislative
committee Under New York City law the teacher had tenure
and could be discharged only for cause and only atter having
notice of thecasons, a hearing, and an vpportuniy tot appeal
I he teacher challenged the constitutionality of the termination
ot his emiploy ment under Section 903

toldt.y (3 2A34)3 A bLoaird s adtion pPurtsvaat Lo w statute Jdisntlasitnig o
teacher Juc to his. ber refusal to answel questions Irrelevant (o
an inquiry as to his her titnessto teach and without a hearing is
unconstitutional

Bubc..'ll

(1) Lhe duc process clause ot the Fowteenth .~\1n9:nd1ncnl
protects the people from arbiuary state actiun Since no
inference of puilt can constitutionally be drawn from the taking
of the Filth Amefidnient and since the inquiry in question was
unrelated to the board’s search for information as to the
cmployee’s fitness to teach, the dismissal of the teacher was
arbitrary and uncunstitutiong) (2). The Supreme Court doc\
not tind a constitutional right to public employment but
follows MWiernarn (supra) in cxtending constitutional protection
. to a “public seryvafit whose exclusign from such employment
pufsuant to a statute is patcmlyf‘gqilrary or discriminatory.™

BEILAN v BOARD Oh PUBLIC EDUCATION, 357 U.S. 399 (1958)

Fuces: A Philudelphia public school teacher retused to answer his
- superintendent’s questions about his communisy activities and
affiliations. The ‘teacher refused to answer even after the
superintendent stressed that the parpose of the inquiry was to
determine his fitness to teach and warned that his refusal to
answer could result in dismissal. After a hearing at which the
teacher’s loyalty, political beliefs. and associations were not in
e 54
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Holding:

Busiés:

LERNEK ~

Faces.

Holdirg.

[

Basis:

issuce. the board of education found that the teacher’s retusal to
answer the superintendent’s questions  constituted  “'in-
competency.” grounds for discharge under state law, and
discharged him. The teacher claimed that the board’s action
was unconstitutional.

(4, 1x4) A boaird of education’s discharge of a tecacher for tatlurce
to respond to the superintendent’s inquiry concerning his
titsress to teach is in accord with the Constitution

lhe school board may constitutionally inguite 1010 an
cimployee’s titness to teach, and such inguiry need not be
limited to the employee’s in-school activity, Such inquiry is not
an infringement on the employee’s First Amendiment rights of
frecdom of speech, belief, or association

CASEY 357 U & 408 (1958)

A subnvay '\,Ull\lll\.lul cinployced by the New Yook Oy {_nl_nuull
Authority was summoned to the office of Commissioner of
Investigation ot New York City and asked whether he was then
a member of the Communist Party. He refused to answer and
claimed his privilege against self-incrimination under the Fifth
Amendment. Based upon his refusal, the City of New York
found that his employment would endanger national and state
security and suspended him. The conductor was later
discharged aficr he failed to avail himself of an opportupity to
submit statements showing why he should be reinstated. The
conductor sued for reinstatement, alleging a violation of his
constitutional right of due proces§

(572x2) lhe discharge, pursuant 13 a stale sccurity law, of a
public ‘employee who rcfuses to answer questions relevant to
his/ her employment is constitutional. e

I'he conductor’s discharge was not based upon an inference of
Communist Party membetship dratwn from the'c_xercisé of his
Fifth Amendment privilege against self-incrimination, but
rather upon a finding of “doubtful trust and reliability”
resulting from his refusal to answer questions relevant to his
employment put to him by his employer. R
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SHELI TON TUCKER, 304 UD 479 (1900)

Facts A Arhansas statute sequtied Cvon: teac S aa a v oaditlenn ool
ciployment 1n a stawe supported scnool ol culicge, to Tile an
annual attidavic isung all organizations to which he she lias
belonged or regularly contributed withia the preceding five
yeats. leachers in the state school system had no tenure and
were not covercd by a Civil service systenn ['he statute thus
tcquired them o discloae the intormation to those who could
tue them at will, without notice of the 1casons ot an
oppottunity tor a heanng, ad the cnd ol any school ycar In
addition  the swatute did aol require that the imtormanon
gathered be hepteonfidenuial | cachicrs clatmicd that the statute
Unconsticutionally interfered with thetr personal, assoctational
and academic ticedom,

Y OY Y S (Dn4) 1L 1> ullconatituticaal Tos o Leatueg 1, pedi e twas dio . 1
e publi, schools and cotleges as a conditisn ol clapiloyment, to
gt list  all organtzattions to which they have bélonged o1
.

contributed in the past tive years

Basis: Phestate has a vighe to i cotigate the T oo aind «canpatotiog ol
tcachers, but che broad sweep of this statute witerferes with
assoclatinns that have no bearing on teacher titness., gous fai
beyond what mught be a legitiinate inquity, and theicby
unconsututionally impaiirs the teachers' right of frecdom ot
association  This First Amendment night of treeddin of
assoclation 1s protected nom unneccessary ot overbroad state
Interference by the duc process clause of the Fourteenth
Amcndment L tnitadon of the power of the states to interfere
with pcrsonal ficedoins of speech. inquity, and associlation is

- especially important when those faced with nnpairmént of
rights are members of the acadenic community.

CKANME v BOARD OLF PUBLIC INSTRUC THION, 3068 U.S 278 (1v01)

Facts: A Flonda statute requited every ciiployce ot the state and s
subdivisions to swear in writing that he/she has never lent
his "her “aid. support, advice, counsel or influence to the
Communist Party.” It required the immediate discharge ot any
employee failing to take the oath. A teacher refused to

. subscribe to the oath and challenged the statute. claiming that
its meaning was so vague as to deprive him of liberty. State
courts interpreted the statute to apply only*to acts done
knowingly.

-
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H olding:

Basis:

BAGGELL v,

Facts:

1

Holding.:

Basis:

(7x2) A statute requiring state employees to swear that they
never “knowingly lent their aid, support, advice. counsel or
influence to the Communist Party™ at the risk of prosecuuon
for perjury or discharge from employment is unconstitutional.

I he law 1s suo vague that it s ditftcult to determine what conduct
is covered and what conduyct is not. T'his vagueness violates the
Fourteenth Amendment guarantee of due process of law. A
statute is particularly scrutinized for vagueness when it
operates, as it does here. to inhibit the cxercise of treedoms
affirmatively protected by the Constitution

BULLILL, 377 U.S. 300 (1964)

Members ol the taculty statt, and stadoent body ol the
University of Washington challenged the validity of two state
statutes, passed in 1931 and 1955, which required the execution
of two oaths as a condition of employment. The 1931
legislation, applicable only to teachers applying for a license to
teach or renewing an existing contract, required such

individuals to swear to by precept and example . promote
respect for the flag and the institutions ot the United
States . and the state of Washington, reverence for law and

order, and undivided allegiance to the government of the
United States.” The 1955 legislation. applicable to all state
employees. required each such individual to swear that he/she
is not a “subversive person’ and to disclaim membership in the
Communist Party or any other subversive organization.
He:she must, in taking this oath, affirm that he/she will not
“commit_advise, teach, abet, oradvocate another to commit or
aid in the commission of any actintended to overthrow or alter,
or assist in the overthrow or alteration, of the constitutional
form of government by revolution, force. or violence.™

(7x2) Statutes which ar¢e so vaguely wiitten that they could
reasonably lead to ‘prosecution for legally or constitutionally
protected behavior are unconstitutional.

While the power of a state to take proper steps to safeguard the
public service from disloyal conduct is not denied. statutes
which define disloyalty muygt not be vague in their terms and
must allow public employees to know what is and what is not
disloyal. In contrast, the 1931 and 1955 statutes and the oaths
based on thgm required of employees are unduly vague,
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Uincertain, and broad. Therefore, they are invalid under the due
process clause of the Fourteenth Amendment. Vague language
1s especially susceptible to constitutional attack when it
threatens to impair the exercise of First Amendment rights of
freedom of speech and of association. "

FLEBRANDT ~. RUSSELL, 384 U.S. 11 (1966)

F -
Facts: KA.

e
-,

H .
g A

Holding.

- rBaJlS-

KEYISHIAN

n Ailzona act which required an oath hhom state cinployeces
was challenged by a teacher. She based her refusal on good
conscience, claiming that the meaning of the vath was unclear
and that she could. not obtain a hearing in order (o have the
meaning determined. The oath reads:

I do solemnly swear that L will suppoirt dhie Constitution

N of the United States und . . of the State of Arirzona; that I

Nhulr true faith and all.:.g,mncc to the same. and defend

theln against all enemies, foreign and domestic. and that |

will taithfully and ln‘lpdllld“y discharge the duties of the
Offjce of (name of office) .

Anyone taking the oath was subjecl to ptosccution tor
perjury and to discharge from office if he she knowingly and
willfully became or remained a member of the Communist
Party or any other organization that c}dVOLdlCd the overthrow
of the government. .

(5x4) A loyalty oath statute which attaches sanctions to
membership wjthout requiring the “'pec.lflc. intent™ to further
the illegal aims of the organization is unconslltutlonal

I he due process clause of the Fourteenth Amendiment requires
that a statute infringing on protected constitutional rights, in
this case freedomof political association. be narrowly drawn to
define and punish specific conduct copylituting a clear and
present danger to a substantial interest of the state. Those who
join an organization without sharing 1n its untawful purpose
pose no threat to constitutional government.

<

v. BOARD OF REGENTS, 385 U.S. 589 (1967)

New York had a complicated network ofldws providingforthe
discharge of employccs of the state educational system who
utter “treasonable™ “seditious” words, do “treasonable™ or
“seditious™ acts. who advocate or distribute written material in
support of violent revolution, or who belong to *“'subversive™
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Holding:

Basis:

WHITEHIL L

Facts:

Holding:

Basis:

A Y

organizations. Faculty - and staff members of the State
University of New York, who refused to certify that they were
not and had not been members of “'subversive?” organizations
and who were therefore faced with discharge from their jobs,
sought to have the New York teacher lovyalty laws and
regulations declared unconstitutional.

i

(5x35) L uoyalty vath statutes which make membership in an

organizdation, as such, sufficient for termination of employment
are unconstitutional. To be valid, a loyalty law must be limited
to knowing. active members whe help to pursuc the illegal goals
of the subversive organization. In contrast, the New York laws
are overbroad.

I he opinion is based on the Fust Amendment hicedoms ol
speech and association. The Court gives this safeguard
particular impogrlancc when the issue involved is academic
freedom.

v. ELKINS, 389 U.5. 54 (1967)

A teacher who was oftered a position at the Umversity of
Maryland refused to take an oath certifying that he was not
“engaged in one way vranotherin the attempt tooverthrow the
Government . . . by force or violence.” The oath was partof a
statutorily mandated procedure for determining whether a
prospective employee is a “subversive.” The term “subversive”
is defined by Maryland statutes to include one who is a member
of an organization which would alter, overthrow_ ordestroy the
Government by revolution, force. or violence. The teacher
challenged the validity of the oath.

(6x3) A statutorily prescribed loyalty vath conditioning public
employment on mere membership in a subversive organization
is unconstitutional.

First Amendment freedoms of speech and association are
infringed by the oath’s lack of clarity since it may be read to
proscribe mere passive, as well as knowing, membership inan
organization and support of peaceful, as well as violent,
revolution. The due process cglause of the Fourteenth
Amendment prohibits such infringement. In addition, due
process of law does not-allow prosecution for perjury to rest on
an unclear oath. ’

. 59

b e

—_—

P

- .



PICKERING v. BOARD OF EDUCATION, 391 U.S. 563 (1968)
. 2 . =

Facts: I he Board ot cducation disinissed a teacher for writing and
sending to a newspaper tor publication a letter criticizing the
board’s allocation of school tunds between cducational and
athletic programs and the board™s way ol informing. o1 not
iiforming. the public ot the “real” reasons why additional tax
revenues were being .soughl tor schools The dismissal tesulted
trom a determination by the board . after a tull hearing that the
publication of the letter was “detrimental to the cflicient
operation and administration ot the schools of the distreict” and
that, therctore, under the relevant Hlinois ytatute. the “interest
of the school required [his dismissal] ™ Stgnc: of the statements
In the teacher’s letter were substantially ttue Others were false,
but scemed to be the product of faulty rescarch tather than
being hnowingly, maliciously. o1 recklessly false The teacher
challenged the coastitutionality of this distiissal

Holday (7 2A0) Abscnt prool ol falac stalements Knowinglty o1
tecklessly made by him her g teacher’s excreise of his her right
to speak onissues of public importance, ¢ g . on the ralsing and
disbursement of tunds tor education. nuty not be the basts of
his her dismissal from public employmerdt. In this case. the
distissal of the weacher is improper,

Bascs. (1) The tcacher’s Fnst Amendment dight o Licedom  ul
' eapression is balanced against the state interest in cefficiént
public schools. Where a teacher’s comments deal with a matter
of public interest and do not impair the day-to-day opceration of
the schools or the performance of duties. dismissal based on
such comments is violative of Fiist Amendnment rights since the
teacher is eatitled to the same protection under that Amend-
ment as any member of the general public would have. (2) The
Courtdoes not decide whether a statement that was knowingly
or recklessly false tould. if nor proven to have harmful effects.

stlll be protected by the First Amendment.

MARYLAND v, WlR'l‘Z,’ 392 U.S. 183 (1968)*

Facts: 'he Fair Labor Standards Act ol 1938 requirescvery cinployer
' " to pay each of his employees “engaged in commerce or in the
production of goods for commerce™.certain minimum wages

and overtime pay. The original Act’s definition of “employer”

*Reversed by Nagtional League of Lities v. Usery infra.
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' . excluded the federal and state governmenys. In 1961, the Act's
coverage was extended beyond employees directly connected
with ‘interstate commerce to include all employees of enter-
prises engaged in commerce or in production for commerce. In
1966, the Acts definition of "employer™ was modified so as to
remove the exemption for states and their subdivisions with
respect to employees of hospitals, institutions, and schools. In
this case. 28 states and a school district challenged lhc \dlldlly
of these amendments.

Holding: (Ix2) lhe 1961 and 1966 amendients to the Faur lLabor
Standards Act. which extend the Act's application inter alia, 1o
.school employees, are constitutional,

LY

Basis: Ihe Court finds the Act and its “enterprise” coucept to be
clearly within the power of Congress under the comimerce
clause. It is a rational regulation of activities which have a
substantial effect on interstate comimerce and on national labor
conditions. The amount of Congressional interference is
minimal, extending only to wages and hours, The argument
that the Tenth Amend ment prohibits such interterence with the
states is rejected by the majority.

EPPERSON v. ARKANSAS, 393 U.S. 97 (1968)

Facts: A 1928 Arkansas statute prohibited teachers 1nany stale
supported school from teaching the Darwinian theory of the
evolution of man. Violators faced dismissal from their jobs.
The biology text provided for the 1965-66 school year at a high
school in Little Rock contained a chapter on the proscribed
theory. In this case, a teacher at the high school sought to have
the statute invalidated so that she could include the chapter on

“exolution in her program of instruction.

Holding: (6 3x0) A faw torbidding the teaching ot the Darwinan theory
. - of the evolution of man 1s unconstitutional.

'Basis: ‘I he statute violates the First Amendment's prohibition ot state

establishment of religion as incorporated through the

. Fourteenth Amendment. The purpose of the statute was not to

excise all discussion of evolution from the curriculum but to
proscrlbe a discussion of the subject which was consideredbya
religious groupto be in conflict with the Bible. Such state action
is not within the bounds of neutrality towards religion required
by the First Amendment. '
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CONNELL v. H.IGGINBOTHAM. 403 U.5. 207 (1971)

Faces:

Holding:

Bases:

L

A teacher was dismissed Lo her ailure to slgn a loyalty oath
which stated the tollowing. | do hereby solemnly swear “that |
will support the Constitution ot the United States and of the

State of Flonda.” and “that | do not believe in the overthrow of

the Government of the United States or of the State of Florida

by torece o1 vivlence.™ She challenged the comstitutionality of

the two clauses

(3 $axta) () A loyalty Gath prosvision condittomnngg public
cployment on the employee’s tequited alfirmation  that
e she will support the federal and state constitutions is s alid,
(2) A provision requiring a public cployvee(s) to swcear that
he she does not believe in the violent overthiow of the lederal
OF state governmgan Cs invalid where it provides for dismissal
without & heasig ' '

(1) Ouths w
BHOU  requsre H“{L‘Ci“L tuture acts. are not unconstitutional
itnngeMmetits on First Amendment rights ot treedom of specch
and assdclation (2) l'he majority finds that mere refusal to take
the vath is not irrebuttable prooft of unfitness to teach. Thus.
the statuye’s provision for dismissal without a hearing otfends
the due /process clause ol the Fourteenth Amendment. The
concurring opinton would invalidate this clause on  First
Amendment grounds, that is. that one ma) not be penalized for
i beliel per se

ATc prospectisely promsasory and which do

A3 1

COILE v RICHARDSON, 405 .5, 076 (1972)

[* acis:’

Holding:

Il Massachusctts a public employce was dischaiged becCause
sheaefused 1o subscribe to the following loyalty oath:

L do solamnly awcan that / will uphold and detend the
Constitution of the Unied States . . and the Constitution

ot the Commonwealth of Massachusetts and that /7 wif/
oppose the overthrow ol the government of the United States
or this-Commonweatth by force. violence or by any illegal or

unconstitutional method. (emphasis added)
[he employee claimed that the eath is unconstitutional and
sought to have its application enjoined. "
(2:2x3) (1) A loyalty oath required for public employment
which is addressed to future rather than to past conduct and
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which speaks in general rather than in specific terms is
constitutional. (2) An employee refusing to take a con-
stitutional oath has no right to a hedrmg prior to discharge
from employment.

Bases: * (1) The First Amendment freedoms of speech and association
are not impaired by the oath since it dpes not bar past, present.
or futhire membership in any organization or past expressions
of opinion or belief. The Court finds the oath 10 not require that
specific action be taken in a future actual or hypothetical
situation but rather to be “simply an acknowledgement of 'a
willingness to abide by constitutional processes of govern-
ment.” (2) Fourteenth Amendment due process protection of a’
hearing prior to discharge from employment is not required
since there is no constitutionally protected right to overthrow
the government by unconstitutional means and the oath is
merely an expression of a commitment to live by the
constitutitonal processes of our system of government.

-

BOARD OF REGENTS v. ROTH, 408 U.S. 564 (1972)

Facts: A teaThérwas hired by a state university for a fixed term of one
' cademic y¢& d was later notified that he would not be
. rehired for the following year. State law, university regulations,
and the teacher’s contract did not provide for a pretermination
hearing or require that reasons for dismissal be given to a
nontenured teacher whose employment was terminated at the
end of an academic year. In this case, the teacher challenged the
constitutionality of the state university's action in dismissing
him without notice of the reasons for its decision and without a
hearing.

Holding: (5x3) The state may properly fail to rehire a nontenured teacher
at the end of a fixed period of employment without providing
such an employee with the reasons for the decision or with a
pretermination hedring.

- 4

Bases: The Fourteenth Amendment mandates that state action
. impairing a person’s life, liberty, or property interest meet the

requirement of due process of law. If, as in this case, no life,

liberty, or property interest is impaired, no due process of law is

required by the Fourteenth Amendment. (1) The Court finds

. that a nontenured teacher who is not rehired at the end of an
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Facts:

H o hderig

-

-

LI

damage his reputarton, tree to seek other employment. A

S person is not anrivcd of "liberty™* protected by the Fourtgenth
Amendment when he; she simply s not rehired in one job and
remains as free as before to seek another. (2) The Court finds
that no state law, univetrsity policy. or term of the employment
contlract contains language creating an entilernent or expgcta-
uon of continued employment. A teacher has no constitutional-
ly protected “property” interest in continued employment,
abscent any statutory ol administrat‘,lvc standards granting
chigibility for reemployment. (3) The Court did notadecide
whether the teacher had been fired for speech protected by the
First Amcndm‘cnt‘

SINDERMANN, 408 U.S 593 (1972)

A teachcr tn the state college systemmn. who had been cinployed
tor ten y'éul"a under a series of one-year contracts and who was
without formal tenuie rights, was fired after he had publicly
cﬁlig:i/.cd the policies of the Board of Regents. The regents
1ssued a4 press releasce stating that insubordinauon was the
reason for dismissal but provided the teacher with no official
statement of reasons There was no pretermination hearing.
I'he teacher challenged the validity of the regents’ termipation
of his employment. claiming that their decision was un-;
constitutionally based on his expressions ol opinion’on matters
of public concern and was also invalid for failing to accord him
the right to a pretermination hearing. Although he had no
formal tenured or contractual interest in being rehired, he relied
y  on de fucto tenure based on language in the college’s official
Faculty Guide and 1in the guidelines promulgated for the Texas
College and University System. The guidelines provide that a
teacher with seven years of employment in the system is tenured
and can only be dismissed for cause.
(6'2a114) (1) Ateacher’s public criticisim ol his Het superiors on
matters of public cuqccrr{is constitutionally protected and may
not be the basis for termination of employment. This right;‘iﬁ)f_)t
to be discharged for constitutionally protected cédnduct does
not depend on the presence or absence of tenurg rights. (2y A»
teacher’s subjective expectation of tenure will not require the
administration to provide reasons and pretermination hearing -
at which the sufficiency of those reasons may be challenged.
However, an objective expectation of reemplioyment, for

*For subsequent Supreme Court cases which delineate the “liberty™ interest sce
Bishop v. Wood infra and Paul v. Davis, 424 U.S. 693 (1976).
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Bases:

GEDULDIG v. AIELLO, 417 U.S. 484 (1974) .

Fuacts.

Holding :

Basis.

‘example ansing from rules and understandings ofﬁcnally

-

fostered and promulgated by the public employer, will require
that such procedura! safeguards precede termination of
employment. ’

(1) The First Amendment, madc applicable to the states
through the Fourteenth Amendment, prohibits state action
which impairs freedom of speech and expression. A person may
not be denied a governmental benefit because of the exercise of
constitutionally protccted rights. (2) An objective expectation
of tenure creates a “property” interest m continued employ-
ment which is protccted by the due process clause of the
Fourteenth Amendment. The .state may not impair a life,
liberty. or property interest arbitrarily or without affording the

1njurcd,\;;_drty appropriate procedural protections. /

Californta has a disability insurance plantor private employces
temporarily disubled by an injury or illness that js not covered
by Workmen’s Compensation. Employees contribute 1% of
their salary up to an ahnual maximum amount, and lhe.
program is compulsory unless suitable private insurance is 2
substituted. The plan’s coverage is not comprehensive and
certain disabilfties are excluded "Among the conditions which
are not compensable is disability resulting from a normal
pregnancy. This exclusion was challenged here.

~ L e
(Oth'he exclusion of disability arising 1n a normal preg,ndnéy
from . chglblllty for benefits under a state-run insurgnce ‘-
prograrp is constitutional. : R

. ) M _
Since the eaclusion of disability arising insnormal pregnan s °
ot sex-based discrimination, it is not barred by the egya
§rolcclion clause of ghe Fourteenth Amendment. Also,”t
equal protection clause does not require the state to compgh-
sate all disabilities or none. The legislature may attemptito
ameliorate part -of a problem without attacking the whole and,
absent invidious discrimination, its action will pass the
constitutional test. The state’s insuranée plan is designed té
provide minimally adequate, coverage affordable by even low-
income groups. The inclusion of benefits for normal pregnancy
would force maJor alteration of this reasonable program andis
not required. . - o e . : . -;
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MCCART HY v. PHILADEL¥PHIA (,lVll SERVICE COMMISSION, 424 |

LS. 645 (1976)
Facts: Alter sixten years ot scrvicc_ a fiteman was discharged because
' he moved his permanent residence from Philadelphia to New
Jersey. A Philadelphia municipal ordinances redquired

~ employees ot the city to reside in Philadelphia #The fireman ;
: challenged the constitutionality of the ordingfhce urfider which -
- . ) e
he was dnschagrgcdé_ e
o )
Holding.: - Wwer curiam 6/3x0) An ordinance dTmy pir@petly tequlic city
[ employees to rcsi@e\in the city at the time of their application
= for employment and as a condition 6f continued. employment.
A ' . . ]
- Bases: * ﬁkle 1$°a tederally protected right to interstate travel but this

right s not infringed by laws requiring prior residency of a
certain duration as a condtton of eligibility and not by laws
containing present and continuing residency requirement. The
status of city employees who resided outside of the city at the
time of the ordinance's cffective date was not at issue in this

“ . " ~

case.
r ry N
BISHOP v. WOOD, 320 U S. 341 (1970) .
Facrs. - A pefinancntly emplpyed policemuan was dischurged without a

hearing He was told that the dismissal was based on his failure
to perform his duties adequately and on conduct easuited toan/
officer. A ¢ity ordinance providgs that.a permanent employce
be given notice it his. her work is deficierit so that he/she may
have an upportumlv to bllnE his. her perlurmdnu: up to a - *
satisfactory level. 1t provides for dlsrnlbbdl for cause. There i 1s no
. .statutory provision for a pretcrmmdtmn- hearing but, upon.

v request. a terminated*permancnt’employet is entjtled to notice

of the reasons for discharge. The policemall claimed a

* constitutional v&ghl to a pretermmaljon hearing.
_ £ ) 't

- . - I ‘ .
Holding: (5 x 4) Wheére according,to’ bldlL"’Courl decisions, there is no
statutory or comrachmlenntlemcm to continued emplovmem

and where the reasony for discharge, although damaging to’ the

< !
R .employee’s réputation; are not made public. there is nd -
“ constitutional right to a pretcr,minittion ht:uring, L.
Bases = In order, to be protected by lht. due process clause of the

Fourteemh Amendment An emplovue facing dlbcharb&. must

.




-

-

also face. lmpdlrment ol a hberty or property interest bv the
state’y termination of his employment. (1) Where the state court
~and. local federal court decisions indicate that there is no
entitlement to or e :x pectation of continued employment such as

o s protected by the Fourteenth Ame ndment, the Court will not

find a consututionally protected property 1nttﬂt requiring a
* preterminationd hearing. (2) Where the reasons for discharge.
although damaging to the employee, are not made public, there.
15 no harm done to the employee™ reputation and his her
ability to find other employmentis unimpaired. His, her liberty
interest under the Fourteenth Amendment is not infringed

1

HORTONVILLE JOINT S§C HOOIEDISTRICT N®), 1y
HORT O™

Holding:

Ba""

R 'El{lC .

R Fuliext provided by eRic:
- -

VIT I F EDUCATION ASSOCTATION 126 V' S 4R? (1976)

-
Pr’n‘li’ingm{ Negotiticens hetween teanchers and a _Wisconsin
schaol bonrd failed 1o preduceacontuact and the teachers went
onstrike, Uinder stite Taw the bantd hie the poywer to neprotiate
terms of cnlpln\ meont wath reachers Agd 16 the only body vested
b statute with the pPower te cr‘aphv Aan¥ dismisstengchers There
18 NEe Statyte providhing for roview nt’hrmrd decictons on such
miatters . Howe er there s 4 statutary probibition against
teacher strikes The tea hers refused repeated board urgings
that they return to waork The board fhen held a hednng for the
striking teachers and voted to terminate their emplov mem I he
teachers contended that they have been denied due proeess of
law required by the Fourttenth Amendmernd becanse they were
discharged by thé schoaol board o derivion making body thar:
thev clAimed was not imrmr[;:al

v

(68 3) Absent a showing of hias or malicer a local school board
can validhh conduct a heating to terminate illegally. striking
teachers even though the board was negaotinting labor questions
with the teachers,

. >

: l"m';; a4 bualancing appraach. the Court defers to the state's
interest in maintoning the allocation of responsibility for

N . . ) S .
school matters that is established by stdtate” Where there is nog

showing ol personal, Ainancial. or agti-union  bias. ' the
presumption that the school board will fulfill the Fourteenth
Amendment duae prnu.\\ requirement ol impartiality stands.
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"NATIONALI

Facts:

Flforlclir-~

F 4

307 (1976)°

Facts

H oldang -

MA%@A (0N AR

LLEAGUE OF CITIES v. USERY, 426 U.S. 833 (1976)

_The original Fair Labor Standards Act of 1938 specifically

excluded the states from its coverage. In 1966, the definition of
“employer™ under the Act was extended to include the state
governments with respect to employees of state hospitals,

institutions, and schools. This extensnon was upheild by the
Supreme Court in Marylandv. Wiriz, (supra). In 1974, the Act
was amended so as to extend its minimmum wage and maximum
houars to almost all employees of the states ang/their political
subdivisiops. In this case, a number of ies and states
challenged the vahdity Gf‘f ese amendments.

-

LY

(4, 1x4) The 1966 and 1974 amendments to the Fair [.abor
Standards Act v vuneconstatutvenal Marviarnd s W ir-fcuyprra)

e v erruled,

In the absence of a national emergency. the Tenth Amendment
forbids € ongress to exercise power ina fashion thati 1mpa|rs the
integrity of the states as governmental Nnits or t r ability to
function in 4 federal system The Fair I abor Standards Act as
amended in 1946 and 1974 imfringes on the states’ sovereignty
by attempring to prescribe muinimam wages and aximum
calarniesfor sttt e v chperfogpgmiang tiaditianal ge s annen

teal fraeve tyevthe

SFI¥S a0 D Or RFETIRFAMFENT v AMURGCJA . 427U S

A state statute requires that uniformeqd state police.officers be
retired when they reach age fiffy. In accord with this statute, a
S50-yvear ald officer was retired although he was still phydically
capahlc af doing his job and did not wish to retire He
challenged the constitutionality of the statute.

» e

(7x l) The law reqmi'ririg_—stafé pé]icc Ofﬁcers to t‘eti}e at age flfty
18 cn'n.ctitutinnal - .

rd

ws guardnteed hy the F ourtee’%th Amendmem To be
tional, the stdtes forced retirement of SO-yedr old

zcent related case based on statutory construction, see {/nited Airlines
ann. 46 l'! W 4043 (Dec l3 1977).



- - '.’

= - purpose A test more protecnve ‘of the employeeés". rights wauld

be used by the courts if employment as. an officer were a

< . fundamental right or if cl&s;fficatnons based on age fifty were

dlscrlmmdtory against a minority group historically mistreated

f ’ - and therefore in need of extra protegtloh 1Age- groups are not

considered such a class. (Racial and national origin minority

groups, for example, are ‘afforded extra protection.) Since

police work i% physically demanding and since physical prowess. -

diminishes with advancing age, the state regulation is rational.

The state’s decision not to do more individualized assessments

of physical ability may not be wise \but it is not un-
constitutional

MADISON v. WISCONSIN EMPLOVMFNT REI ATIONS
COMNMNIITSION, 420 U S, 167 (1976) N

Foees In 1971 the Board of Fducation and the teacher’s union. the
exclusive bargaining agent were negotiating a collective
hargaining agreement Ore icsur Under discuwion was the
union’s demand for a “fair share” clause requlrlng all teachers
within the bargaining unit to pay union dues, whether or not
they were uninn members. Wisconsin had a law prohibiting
schoaol bbhards from negotiating with individual t“m‘l\ﬁ% anee
an exclusive bargaining agent has been elected.

Nuring an open public meeting held by the school board, a
teacher who was net a representative of the union spoke briefly,
urging that a decii'mn on the “fair share " clause be delayed until
the matter was studied by an impartial committee and until the
teachers and the public were properly informed about the issue.
The State Employment Relations Committee found the board
guilty of the prohibited practice of negotiating with a party
other than the'exclusive bargdlmng agent and ordered that the
board cease to permit any employees but union officials to
speak at board meetings on matters subject to collective
hargaiﬁng. The Schoof board challenged this ruling. T
o ' e
Holding: (6,2 1x0) A State Employment Commission order prohlbmng

| the public school board from allowifig teachers who are ngg.
union representatives to speak during public meetings,if the
= matter they wish to discuss is subjedét to collective bargaining, is
- unconstitutional. '

-

;

Bg_-sé'i'_- " -. (1) The teaclLe‘rs hayéa FirstAn;pndment right to comn_"lunicate
o with the board. When the board holdsa public meetingin order
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to hegr the views_of the people, 1t may not be required to
infringe on the First Amendment rights of some part of the
public on the basis of employment or of the content of speech.
(2) The non-union teacher’s brief statement was a concerned
citizen's expression of public opinion and not an attempt to
negotiate with theé board. The union remained the sole and
unchallenged collective bargaining agent. The teacher's First’
Amendment *freedom of speech could not reasonably be
curtailed as a danger to labor-management relations

MOUMN!T HEFATTHY (TITY SCHOOT DISTRICT v. DOV F 975 (Ct. 568

(1977

iiafd;ng-

\/

A" nontenured teacher. who had previously been involved in
cevBral aliercations with other teachers employees., and
students, aincluding an incident in which he made - obdcene
gestures to fomale students, phoned in to a radio station the
substance of the school principal’s memormandum to faculty
concerning a teachet direds code The tadio stotion announced
the adaption of the dress caode as a nevwsdtent Thereafter, the
schaool board, on the rec nmm--nd.atmn of the superintendent.
teld the 1eacher he wonld not be rehired The baard cited the
teacher’s Inck of tace in handling professional matters and
mentioned specifically the nbhecene gesture and radio <tation
incidents 1 he teacher challenged 'he - alidity of the termina-
tievn .)f by f‘ll‘["'.i\ trheent beyeedd ooy by e .'-llvr\\r' e tiorne ol

grovvnds

(Qx()) (I) The teacher’s call to the radio station was con-
stntutmnallw protected speech and was a substantial or
motivating factor in the schpolboard’s decision to ferminate his
employment.(2) If the teacher's employment would not have
been terminated but for his protected conduct. then he is
entitled to reinstatement and to back pay If the teacher would
have been dismissed evea if he had not done the constitutionally.
protected act. then the schoel board is not Tequlred to retdin
him and termination of his employment is dcceptable (3) Once
the teacher shoW\ that his constitutionally protected conduct
wHds a suhstamml factor in the board's Hecision not to rehire
him. the board in order to successfully defend its decision must

- show by a preponderance of the evidence that it would have

reached that same decision even in the absence of the protected
conduct '

-
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The First Amendment, made appllcabk to the states by the
Fourtcenth Amendment. protects the | teacher’s right to
freedom of speech. Since the teacher’s conduct did not disrupt
the orderly .operation of ‘the school, it was constitufionally
protected and could not serve as the basis forthe te :rmination of
_his her cmploymcnt However, the teacher should not be able
h\ engaging in conslllunondll) protected conduct™ to prevent
an employer from assessing his her entire pcrformance record
and reach a decision not to rehjre on the basis of that record.

VT GER, 97 S, (Ct. 882 (1977)°

Police otfticer Velger was dumlsscd from emplovment during
his probationary training pt.rmd becanuse he put a revoelver to
his head 1n an apparent smcnde attempt Thisinformatioh was
pl: iced in o tile which a later emplover examined with Velger's
permission Vclgvr wirs dismissed from his second job and was
retused weverat others as well Velger was not afforded a hearing
prios te his dismiseals He odimed that the citvs failure to
provide himvwin? a beaeingenticled himeroceinstatementand to

prerirey cdaarrye o LI PR R B B P O KPS B R IS PR APRENR | ;n the fileo

/

(per curiam A4 x4y A disemiassed nnn(er:ned employe /Clalmlng
that his her reputation and chan(e’s for, fnture//ployment
hive been impaired by information placed in s her file and
secking reinstatement and damages because’he:she was not
attorded # pretermination hearing must allege that .the
picindicial information contained in the file is false In the
absence of such an assertion, his her claims fails

Tty 1rev ks .

~

I'he du€¢ process clause ofthe Fourteenth Amendment protects
a person's liberty interest in his/ her good name and continued
prospects for employment. Therefore. even a nontenured
emplovee is entitled to a hearing prior to termination if the.
emplover creates and disseminates a false and defamatory
impression about the employee and the reasons for dismissal. If
a4 tenured employee does not assert that the information
disseminated s false. then heishe cannot assert a;claim for
damages arising from the lack of a hedrmg A hearing would be
of no use to a person in an attempt to clear his’ her fame as
he she would be unable to-refute the information in the file.

-~
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ABOOD .. DETROIT BOARD OF EDUCATI‘ON 45 U.S.L.W. 4473
(May 23, 1977)

Facts: Michigan legislation authorized a system for union reprcsenla—
' tion of employees of local governmental Units. It specifically
per.rmts a union and a local government employer to agree on

an “agency shop”™ arrangement by which each employee

represented by the union must pay the union dues or, if he/she

IS not a union member, an equwalent amount. An employee

who fails to comply faces discharge from employment. The

authorued teachers’ union for ej oyees of the Detroit Board

Fducation is the Detroit F__'_"”b. ation of Teachers. In 1969,

thls union entered into an agi{’ri'éy.-';ghop agreement with the

Board. In this case. teachers v{/rho\ are opposed to collective

bargaining for public employees challenged the constitutiopali-

tv of the agreemént which forces them to support the ufion’s

collective activifies. They also challenged the allocation of part

of their money to the suppart of a variety of union activities that

are economu politicn! profec-ianal, or religious i patutre and

not directly colaec s the gy o o les 630 e Feeyy gaining

fll!\("‘](![!

frritee (6 3Ix0)Y (1) T ocal po\ ernmental employment mav properly be

conditioned on an employee’s pavment of tinion dues or their
equivalent when such funds are used by the unian for collective
bargaining, contract admini«tration, and grievance adjustment
purpases. (2) However. the Constitution requires that funds
paid by employees as a condition of continued government
employment not be used by the union for idrologicnl, political
purposes which Mre not ditectly related ta ite enllective
bargaining function

Bacsis: e First Amendment guarantees of speech and belief, made
sapplicable to the states by the Fourteenth Amendment, forblds
- that public employment be conditioned on the payment of
union dues which are used ta force idenlogical conformity or
support of a pohnca[ position,

INTERNATIONAL BROTHERHOOD OF: TEAMSTERS v. UNITED
".STATES, 45 U.S.1.W. 4506 (May 23, 1977)

Facts: . The Federal Government brought this action under Title VI of
the Civil Rights Act of 1964 which prohibits discrimination in
\ emplovment. The Government claimed that a large carrier of
" motor freight had dlscr:mlnated agamst minority group
72
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members by hiring them only as local city .drivers while
reserving the higher paying. long distance line drives jobs for
whites. The Government, further claimed that the seniority
. system agreed upoa by the Teamster's Union and the employer
perpetuated the effects of this past discrimination since under
that system a city driver transferring to a long distance line
driver job had-to forfeit all his city driver seniority and start at
the bottom of line drivers' “board.” TH® Government sought a
court order permitting city drivers to transfer to line driver
status with full seniority

(7 1x1) The GGdovernment sustained its burden of-proving that
the company engaged in a svstem-wide pattern or practice of
employment discrimination against minority members in
violation of Title VII. Fmployees who, after the effective date of
ltle VII. either were denied jobs because of racial or ethnic
discrimination or who wetre detcrre;i/rgr'om applving for such
jobs because of the company’s knowlr discrimination policy.

/a'?‘?* title?d 1o l(‘tln"lt(_‘fi € m'ni'.nl.'ity dating bacV 19 nAlater than

the effpctive date ~f the Act Fraplovees wha ofle oty e
TT it tiininatiog o o entitled to rrbief

Holding -

Sgrmority systeme in a bargaining ngrq!;cnwnt Mmav perpetuate
The effects of pastraciland ethnie discrimination T ower paid
employees if made tofo-feit their seniority in order to transfer
tora hifflier paid job, nay shew thatthe company isorpoesdin .
sl ¢ 8] Rights Net of 1700

[ L3

Froeve fae s e ]uga-
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V. RACE, LANGUAGE, AND SEX
DISCRIMINATION ' ,

o
Reviewer: David G. Carter C.
Associate Dean
. School of Education .,

- ' University of Connecticut

, A '_

1
<

/ Ihis chapter focuses on Supreme Court cases in lhg area of race. sex. and
Tanguage discrimingtion. A review of lhcsc will réveal the range of issues
which has emerged as a result of thi numerous court decisions. The Court.
through rendering a variety of decisions concerning diserimination. has
charted a somewhat meanderingicourse.

It provides some perspective, it little comfort, to recall that resistante to
\r.g_rL}_atmn as a significant I:nk in the move toward integration did not
commence in 1954 with the Brosvn [decision, but weaves throtgh the historic
tabric of thic country. In retrospect one sees that when the Supreme Court
ruled that segregation of school children on the basis of race wags
unconstitutionat. the Constitution changed much mare significantly than the
schools. In practice. the decision failed. a8 Browrs 17 (1955) did. 1o inspire
reform in the schools “with all deliberate speed.” T

During the year following Brown /1 the Supreme Court refrained from

active-involvement in the desegregation, process: father it relied on the lo,wer
courts to bring about desegregation process “with all deliberate speed.” But
concerned with the slow rate of progress. the Court, o May 27, 1968,
rendered its Green v. Couniy School Board decision, and set-the stage for a
new era in school desegregation. This ruling brought to an®nd the so-called
“freedom of choice™ options as the predominant means of implementing
descgregation because they had utterly failed to bring about desegregation in
the South.

Although the Courtdid not rule in Green that fréedom of choice plans were
unconstitutional. it did state “the burden on.a school board today is to come
forward with a plan that promises realistically to work., and promises
realistically to work now.” The criterion used to determine success was the
existence of a plan td achieve desegregation. -

. The Court went on to say that if other reasonable ways to bring about.a
“unitary. nonracial. sthool system exist. freedom of choice must be held
, :

- “a
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unacceptable. Therefore. the school board was directed to take steps that
would changc, “black™ and \Nhl[L " schools into schools without those
adjective ' B SR .

It was in Green that the Court [lI‘Hl adopted the percentage of hldck whltc
students attending’a given school as the primary measurement of whether a
desegregation plan had been etfective in achieving a unitary, nonracial school
svstem. But instead of reducing the number of desegregation cases. the Green
decision actually increased the litigation as school systems began to avail
themselves of the apparent loopholes left by thn decision. I hese loopholes
included the f tarlure of the Courtto define w hat a unrkmz.dgxcg.reg_ 1ition plan

would entail and the failure to specify what i unitary school system was, The o

ambiguity \urrnuncflns_ these two points_generated confusion and further
litigation.

Lt was not until bune 29, 1970, when the Supreme Court granted certiorari
that some of the complex problems raised in earlicr decisions o busing were
addressed Federal District Court Tudge James McMillan of Charlotte. North
Carolina in Swann v Charlorre- Mech lenhirg Rumrf Of Fehuearion, had
rendered o decision supporting racial balancing that necessitated busing
school chiddren in metropolitan Charlotte and Mecklenburg C ounty

When the Supreme Court granted cersionari in the Swarin case. sehool
dhistrices everywhere waited anxioushy tor its decision While the case was
under convideration. the tedoral covrts apernted withoat definite direction to .
the extent 13 which busing coorld he uaed to offect ci("\'e';:r-.*:_v'ltinn Ty its
decision the Sgpreme Conrtconaadered for the first time correctin e @te s that
A Ihstricr C ot couldd take tn oordssing n public schaool syvsrem toy cease
functionimg as o segrepar d sustemy In g paanimons opinien the € ouare
disciissed  and approred ceveral remedies and specitically upheld  the
ing anclunddd in Fadge McocMiltan < order . The Sapreme € ourt

transpo
entore,
have Lalidin when the time ok distance of travelisco greatas to risk cither the
heaith of the children or Sign flL"lntI\ impinge on the ecdudational process
The conrt discussed these “transportation limitations” as tollows: ' imits on
time of travel will vary with many factors. but probably none more than the
age ot the studepts.”™ The Supreme (‘om'g: Justices noted  that  bus
transportation had been an “integral part of the public education system for
vears and was perhaps the single most importrnt facétor in the trapsition from
the one-rooRky school house to the consolidated school In 1976, 4377 of all

onlv one stipulatnion: U Ap objection to tt-n1~..pur't'|tinr1 ot Students may

school studeis were bused  butonhy 476t them were bused 1 or desegrepgation
purposes. -
Reaction LnnLerng.. the Supreme O ourt’s tuling in Sweann came quickly.

u?d those opposing huwnt_ praposed a number of alterniate means for limiting

chnmimating it Both Congress and the Fxedutive branch have. in_general.
resisted  court-ordered  descgregation invohving husing since 'S}'hﬁ
decision, ) . e '

While Sweann can be viewed as being representativ c“'n}'r.lc'./'uru cases. the

- - . . . "

75 . L - -
' 4 p

) . -‘ f\‘ . ’ U_L ) ’

Q

Aruitoxt provided by Eic: . . ‘
+ .

S e L

R



- Suprcme(‘} s involvement with a school system where segregation had
never bceq law, but segregated schobls e¢xisted nonetheless (de facro). came
about in Keves v. School District No. 1, Denver. Colorado (1973). This case is
significant for two additional reasons. First, it sought to eliminate segrcgatlon
by crossing school district boundaries which involved -an increase in court-
ordered transportation of students. Next, the Court required the desegrega-
tion plan lo reflect the bilingual-bicultural needs of Hispano-Americans. By,
contrast, in 1974 when the Supremn Court heard arguments on the Milliken

. Bradley case, the majority and dissenting justices agreed that the actions of .

~ -th:_ Dettoit School Board and the State 0! Michigan congributed to the
Cperpetuation of segregation. Howewver, mcc no basis was established
concerning inter-district violation of desegregation e §, a rc,medy
rt.qunrln;, tnter-district pdr’llClpd[l(’)n was “unsupporlcd byW)rd evidence.’

Another aspect of discrimination emerged when the Court heard Lau v.
Nichols. This case and others moved beyond the melting pot notion Ofv_Cldl
integration and moved toward the idea that «<chools must adapt to meet the
language and other needs of the students. -

Sex discrimination represents the most recent area with which the Court
has become increasingly involved. Although the cases in this area are few, it
appears to be an area of increasing litigation.

Ih__e contemporarv judicial landscape is cluttered with decrees. many of
which are enmeshed in controversy False liability and remedy quebts persist
and new issues emerge as mare court rulings are cided ach case
concemning discrimination must be interpreted within the limited context of
the specific facts of that case. Thisis not te say that principles of law have not
been established . only that the coniplexity of cach ¢ nue v cuch that it must he
viewed individually. .

[ he one convtant which can be found in all of the cases reviewed is the
courts unwaveripg support of justice. However. because judicial decisions
frequently raise anumber of questions. speculation as to the fiiture of
discrimination effort< by the Court should be made with caution.

PLESSY v. FERGUSON. 163 U.S. 537 (1896)* *

Facts: - A man who wasa 8itizen of the United States and a resldent of,
l.ouisiana challenged.a I 0u1s1dna law which required railway
companies to provide separate-but-equal facilities to whites
and to blacks and which provided criminal .penalties for

- passengers whoinsisted on being seated ina carpm reserved for
their awn race.

[}

Holldi"g-’ \“51{ The law requiring segregation of the races in railway cars

’

*Reversed by Brown v Board of FEducation  Brown I'") infra.
M ' - O : -
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Bases:

s

-

and providing for separate-but- equal facilities for hoth whites
and blacks is constitutional. .

(1) The - Thirteenth Amendment abolished-slavery but is not a
bar to actions short of involuntary servitude which may
nevertheless burden the black race. (2) The Fourteenth
Amendment prohibits the state from making any law which
impairs the life, liberty. or property lﬁtén.st nfdnv person under
the jurisdiction of the United Stafes. Although this Amend-
ment requires equality between the races before the law. it does
not require the social comingling of the races or the abolition of
social distinctions based on skin color.

.

CUMMING v. RICHMOND COUNTY BROARD OF FDUCATION, 175

U.S. §?28 (1899)

Focrs

Holdirg

{

~~

R

Basi}”

-

e
A state law required the provision of separate- hut-&?ml public
educational facilities to children of hoth races. However, the
tocal school board ceased operation of the high s<chool which
ved sixty black students. while r ontinuing te support a high
school for white girls and to aid » high school for whife hoys
he schnol board clavmed their action was caused not by
hostility toward hlacks but by a lnck of funds which obliged o
cheoice betyv oo m v lemcrtory cohiand fon hilps e Ar g high co b
for hlneka F
(9%0) It ix constitutionally permissible for a school district to
provide a high school education for white children but not for
black children where the reason ic Inck of funds rather than
hastility toward the biack race
r

Absent the state’s clear and nnmistakable disregard of rights
secured by the -Constitution. federal interference with a state
program of public education cannot be justified. The board’s
action in closing the black high school forlack of funds was not
an arbitrary denial of equattreatment under the law such as is
prohibited byv the equal grotection clause of the Fourteenth
Amendment ,

I \-—- i

FARRINGTON v. TOKUSHIGE, 273 UI.S, 284 (1927)

-y

Facts:

L

Nkn:‘rous private Japanese language schools challenged as
udcohstitutional a Hawalian statute which required schools

ronducted in languages other than Fnglish or Hawaiian to
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 Holding:

Bases:

®

obtain a written permit and to pay an annual fee of $1.00 per
pupil to the Department of Public Instruction. Other sections

of the Statute limited the hours of instruction. tHe subjects

taught. and téxts used. The statute also required tHat students
reach a certain age and level of academic ac hievement before
being permiitted to attend a foreign language school. .

(9x0) A state law which gives affirmative directions concernin%\
the intimate and essgntial details of private schools and which
entrusts their c.on.tr'?to public officers and denies both owners
and patrgns reasonable chmce&nd discretion with respéct to
teachers. curriculum, and texts is unconsntutl()ndl -

L4 -

The Fifth Amend meny p‘ro\'«'idu that no person!shdll be
dcpru >d of life. liberty . or property without due process of law
and dpp]lt_‘\ to the federygl government and to the governments
of federal territories. (I) The pervasive regulation of private
schools mandated by the statute in question infringes on the
property interests of theforeign language schools since it would
probably destron most of them. (2) The stiatute infringes'on the
liberty interdsts ot parents who wish their children to be
instructed in a toreign language since it severely burdens and
Ijmit\ Such instruction () The statute cannot be justified by an
overtding Mblic interest anel is theretore an unreasonable
infringement on properin and li!“‘"l(_

thi> Fadth  Nevveniedrree et

1

i raafn iy vindation of

-

; L N v ~ 7
(O« l 1 JT" RA(C V_ 278 é 7_3 (192 7) a

Facrs

Basis:

H oidi]ﬁg:

T'he superintendent oi'-.ediicatinn of MissisRippi excluded Gong
l.Lum’s daughter Trom attending a white school because she was
not a member of the White race. The superintendent was gcting
pu!suant to the stale constitutional provision which states:
*[Sleparate schools th” be malntamed for children of the

©

W@ne and colored races.' N

-

(9x0) No right of a Chinese citizen is infringed by -clasqifying

“him her for purposes of education with black thildren and °

denying him; her the rlght to attend schools established, for ttll\e

white race. .
s " !‘ . . *

A state may regulate the method ofprovﬁymg for the education

of its youth at public expense The establishment of separate

schools f"or white and black students’ is perma«tted. The'
. AR
r 4 T8 L @
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separation between white and vellow students is not treated.

differently. The decision to placeé Chinese students in the black » °

schools 3s within the state’s authority to regulate its public
schools ahgd does not conflict with the Fourteenth Amendment.

.~ L

SWEATT v. PAINTER, 339 U.S. 629 (1950) o ' -
Facts: A plack student was denied admission to the state-supported
. University of Texas Law School solely on the basis of race.

State law prohibited the admission af blacks ta the university of
which the law school was a part. Under a court order to afford

scho®l for blacks. The new schoal was not the c.qual of the

A\' . university law school in many respects ranging from size to such

4
o lding:

Reviv

'f'ntdn;_.,lble qualities as reputation of faculty and alumni,
standing in the community, traditions. and prestige, In
addition. the _black law school could not enroll whites. The
bltack s‘tudcn“rehmcd to enroll in the new law sehooland ht_H'
sought entry |rn¢1 the university Iaw «ehedsl

-

"

(9x0) The legal echL‘catinn offered to the ‘black student by the
state is not sithstantially equal to that which he wouldreceive if
admitted o the Universitvy of Texas Daw Schogl and, if
L]l.!'dlified. the student mact be admitted to the University of

F

Texae lLaw School
o
I he equal protectmn clause of the Fourteenth /\mendment
prohilfits S[dlt. action which discriminates against persons on
the basis of face. The law school education offeréd to blacks by
Texas is inferiorto that offered to whites in many t angible and ~
antangible ways. These considerations make it mandatory that

Texas admit blacks to its previously all- whne law \chool
’

MCLAURIN v, OKLAHOMA STATE REGENTS FOR HIGHER

EDUCATION 339 U S. 637 (1950)

A’{‘

N -
- .
. »
s .
. . "

A black citizen of G)klhhoma was admltted to the graduate |

school of the state university as a doctoral candidate: A state
.- law req%d that blacks be admitted to white educational
programs.-ﬁn.ly‘when cemparabhe programs were unavailable at
- black statgolleges-and that their education was to contirrue on
a segré d basis. In daccord with this law, the student was
assigned isolated seats in the classrooms. libra ry. and cafeteria.

R £

- the student a legal education. Texas created a separate law .

@,

Y
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L - In this _case, “he - challe ged the coﬁm,tn tlonallty of ‘the”
: o reslnctlons on h\b unwersnty attendance
. . A A ’
Holding: (Q‘xO) A student admittegpto a state g gduate school must
TN . . receiv€equal treatment. The state may= d:scan'hnate agamst .
- "students -on a racial basis by 1solat1ng i-ne{rlty group “students
from the majorlly of the student bo T
_Badis: The - f—ourteenth Amendmeht prohibits state “agtion whlch’
R arbltrduly denles a pcrson or group ¢qual protecnon of the law. .
. The restmcuons )mposed on. the btudent because of his race .
- lmpdll' his abidity to pursue his education. and deny him edual *

*

prolectlon of the law. "«

. v - - - . E . ./4 ."v
BROWN v, BOARD OF EDUCATION, 347 U.S. 483 (4954) (“Brown "9

~ Facts: Bour s;cpa rate cases from tr%statcs.of Kandas, South Ca¥olina,
’ Virginia. and Delaware.wefe consolidated and deeided, in this
case. In each of the cases, black stu-dentq sough-t admission to
the public schools of their communlty -on ‘A non- qegregated R
basis. Kansas. hy state law, permitted but d pot require
segregated schools. South Carolina, Virginia. and Delaware
had state constitutional and statutory provisions whlcQ
required.the segregdtlon of hldeb and whltes in public schools.
State resigents and taxpayers who were chaﬂengmg‘fﬂesc laws
were. denied *relief. ,except in the Delaware %e The courts
denying relief relied on the “separate but ual” doctrine
“announced by thr ourt in Plessy v. Ferguson (supra). That
case stated that cOnstitutionally required equality of treatment
is attained when the races are’ provided substantially equal .
although separate facilities, The Delawatge court gran.tt;d rehef '
because the SChQ_Q‘rS which black ehlldren attended in that ar@a
- were substantlally inferior. Therefore, the ¢ scparate butp’qual" ~
& d,octrme could not valndate Delaware s syqtem - . ,

, :
. .
- . '. , e .

"H'ol‘ding: o ;(&93(0& Students eannot’ be 'discritninated against in their,
admlttan'ce to the public schools on the basis of race. -~

- - A
. - -

- %y
d Basis: \ Tﬁe Fourteen&h Amend?henl ,guarantees ‘that st’udents receive
: ‘ l cqual protection of the laws, The states’ segregatlon of children
o " ip public schools solely on the basis of race deprwes minority
. | ' children of eql,lal educational opportunities, even though the
g{ cal facnlmes and other tangible-factors may be equal.

Elkh ¢ schoQl sysi¢ms violate the equal protectlon.-

e : clausep the’ Fo rtee-nth ‘Amendmept. . o -

cl.l i . . - 80 - '.', - AR M
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. -BOLLING v. SHARPE, 347 U'S. 497 (1954) _

—
.~ -

Facts: Black childrenin Washi‘ngton, D. C., were refused admission to
' " public schog@ls attended by whi.te' children sGlely on (he basis of
race. They challenged the constitutionality of the segregation of

* the public schools of the District of Columbia. ~

-

\ :

Holding:\"“(fxO) The federal government may not discrimin"dtc\gainst the
_ school children of Washington. I2.C.. on the basis of race.
Bases:. ~ (1) The Fifth Amendment prohibits the federal government’s
' denial of due process of law to the people. Sincg racial
L, * %egregation serves no acceptable governmental purpose. the
denial of liberty Iquldck school children in o ¢ achieve
separation of the races is unconstitutiomal. (2) The Constitu-
tion, in the Fourteenth, Amendment, prohibits the states from
maintaining racially segregated public schools. It is un-
thinkable that the same Constitution would impose a lesser

duty on the federal government. &« - -

- 4 -

- ]

BROWN v. BOARD OF EDUCATION, 349 U.S. 294 (1955) (“Brown II")

Facts: Brown [ (supra) declared the fundamental principle that racial
o . discrimination in ')putzlic educatipgn is unconstitutional. All
' provisigons of federal. state, or local law requiringor permitting
such discrimination must yield to this principle. Because of the
complexnti’gs involved in movmg from a dual, segregated
system to a unitary system of publig education. the Court here
considered the suggestions of the parties involved. and of state
and federh]l attornevs general. The Court then returned the
cases ta the local federal conrts. from which they had come.

- - action in accord with the frvlln\nng guidelines and with thp
Rreowrny I decisinn \
Holding . (9x0) (1) Local school authorities hdave the primary respon-

sihility for implementing the BroywonJ decision. T he function of

the federal courts is to decide whether a school bdard is

complying in good faith and to reconcile the public inl{rest in

orderly and effective transition to constitutional school systems

with the constitutional requirements themselves. (2) However,

the principle of equal adueational opportunity cannot yield

. _ simply because of public disagreement. A. “prompt and

- reasonable start™ toward full compiliance must be made and
compliance must proceed “with ?ll deliberate speed.™

d . : o 81
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Basis: The Fourteenth ‘Amendmemnt, as interpreted in Brown [,
a guarantees students equal protection of the laws and requires
that ldcmll_v segregated public schools be declared un-

constitutional. - N

- »

("()(?PER.V._ AARON, 358 U.S. 1 (1'958)‘. .
' = /'“ .
Facts:’. b In cnmplhmu: “with the Brown decisions (sup:a) the Little
"Rock, Arkansas. School Board developed a plan” for the’
pradual descgregation of the public schools.. Theplan called for
\phc admission of nine blacks to a mcvmusl_v all-white high
. “'school. The stage legislature passed laws dntended to thwart
implementation of the plan and the Governor dispatched
_ » tfoops to Keep the black students from entering the high school. |
. . I'he. public violently opposed the desegregation of the high
.. s¢hool and the blacks wereable to attend the school only under -
"~ the protection of federal troops and at serious risk “to their
“safety. In this case. the school board sought to postpone
implcmcgt:uinn ol thedesegregation plan because of the
severity of the negative reaction to it.

Holding: . (87 1x0) Public hostility, especially when encouraged hy the acts
ot the state legistature and other state officials. cannot justify
s the postponement of nnph.mnntalmn of school degegregation
.~ Dlans. - - . :
. ( _ . _ :
Basis: . ['he Fourteenth Amendment, as interpreted by the Brown
decistons, is the supreme law of the land and Article V1 of the
N o U.S0 Constitution makes, it binding on  the states. The

}nurucnlh Amendment plnhlb:ts state action which denies
anplc cqual protection of the law. Thus, state support of
segregated public schools is prehibited by the FPourteenth
A mendment

-

"GOSS v. ROARD OE FDUCATION. 373 U S. 683 (1963)

+

Facts: I wo lennessee schools boards proposed desegregation plans

which provided for the reroning of school districts without

. referencéqo race. Each plan alsofontained a transfer provision

. : cunder which any student would be permitted. solely on the basis
e of his. her wn race and the racial composition of the schoolto

which he she was assigned by virtue of rezoning. to transfer
from such a sch&ol where he ! she would be in the racial minority

N . .. buack to his her former .se}:re}:,dted school. The transfer
82 . ] |
-~ 'y
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"provisions clearly worked to move students in once direction!
across racially neutral zoning lines and back into scgregated
wchools. Black students challenged the “yalidity of  these
descgregation plans: X -

.

» L

Holding: ~ (9x0) No official transfer plan which works to produce racially

seprepated schools and which'id based on racial factors can be
valid. - .

- -

- Basis: I'fic Fourtcenth Amendment prohibits state action Which

. denies equal protection of the law. State action creating or

’ pulintaining segregated public schools is prohibited ugder this
/Amcndmcm. A

-

(.‘RII-’FI_N/ v. COUNTY SCHOOL BOARD, 377 U.S. 218 (1964)

. . )
Facts: " 1n 1954, Brown 1 (supra) held that Virginia school scgrcgu{ion
s luws were unconstitutional and ordered that black students in
i Prince Edward County be admitted to the publicschools 0y -
acially nondiscriminatory basis “withr all Jdeliberate speed.”
aced with an order to desegregate. ghe cnun't_\vschoo'l’b(')urd
‘used. in 1959, to appropriate funds for the opdration of
Cpublic sthaols. However, tax credits were, given for con-
tributions to private white schools. The, stddents in these
] privaté schools became celigible for county and state tuition
grants in 1960. Public schools continued to operate clsewhere’in
Virginit. The local tederal court ardered the reopening of the
public schools. The \':lli{kit-"_ffd()l' this court order was in guestion
here :

/‘-—F

Holding: (7 2x0) The school boards action in closing ceunty public

. schools while at the same titne giving state fingncial wssistance

\A to white. private scheol students is unconstit lt'inn:nl.ul?he time

f for mere “deliberate speed”™ has run out and that phrase can no

longer justify the denial ot egual educational opportunity to

hl:iick students. [he focal court may order the reopening of the
public schools.

-

< ’ ~

. Basis: Thé equal protection clause of the Fourteenth Amgnd ment
. + requires that the states provide equal cd.ycational opportu_-'hity
to black and to white students. The closing %public schools

) while state financial aid is give ‘white. private school
students in the same county denies blac children equal
«  edugational opportunity and is therefore urnconstitu{lional.

,

. . .l . "~ ) .. R 8‘3 - .
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SRADLEY v. SCHOOL BOARD OF CITY OF RICHMOND, :
‘382 UI.S. 103 (1965) (‘‘Bradley I") . . o :

. T ) L ) H -
. Facts: Plans fqr desegregatingfwo school systems werg approved by
- .the local distrist court 4 though they did not contain provisions
. ¥ . . . r . .o
< ([jor t_hc nonwl assignment of schobl teachers within the
IStricts. ' , g -

-

e
Fl

® . : ' ' o

Holding. (9x0 per curiam) (1) The assignment of faculgy on a nonréc@‘
* ' “basis is dn important*factot and myst be considered in a
f \\gcscgl.‘cgzlti(m plan. (2) Evidentiary beafings should bre provid:“
o ed. : - C '

]

.

Bases: (1) The Fourteenth Amendment. as interpreted in the Brown
~ - decisions (supra). requires desegregation of the public schools
‘Proviously segregated by law or by state action. Racially neutral
. _ ,a'..'gj;nmcnt of teachers, when proposed by those seeking to
’ : - desegregate schoof%, is a factor which merits serious considera-
. tion. (2) The,Court was lnable to decide on the merits of the
case because at the district court.level there had not been a full .
cvidentiary hearing on the istue. o

.

ROGERS v. PAUL, 382 &S. 198 (1965)

-~

‘ Facts:' Vhe desegregation plan adopted by the school system was a

» “grade a vear™ plan. This meant that some high schoolstudents.
were still attending segregated classes. The blacks gttended a .
high scheol which did not have the range of courses offered at
the white high school. In this case. black students challenged
this sBuation and alse the allocation of faculty arall grade levels

on o racial basis,

-

Holding: (5°4x0 per curtam) (1) Where equal course offerings are nots
. / available to black students in grades that have not yet been
e descgregated rinder a “grade a year” plan, the black students

must be admitted immediately to the white school which has a

superigr curriculum. (2) The racial a llocation of teachers denies

students an  equal educational opportunity and ‘is’ un-

7 constitutional. Students .{Leking desegregation of the school

. system are entitded to a hearing at which the Basis of teacher
allocation can be established. _

Basis: The Fourteenth Amendment as interpreted in thé Brown
.decisions (supra) requirea. at this date, im late estfblish-
ment of unitary school systems in those istricts prebiously

. 2 f ‘ .
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Basis:

a

. - sg:gx:egated by la"w or by'state éc{_tion. The time for “all ;ie!ibefz\atc
K @ SRged™ has passed. 'y e d

¢

COUNTY SCHOOL BOARD, 391 U:S. 430 (1968)
. B .i- . : . .

» i e
; : -~ S

pN

" 5

A

"The New Kent f-ou‘r;ty school system in Virginia was serving:

i
..'.

about 1.300 students, approxjmately of which were bluck.
There was no résidential’ segregation in the éountyar‘;d persons

. of both races resided throughout. The schdol system had. only
ot schools, oneﬁ‘or whi-tesxand one for blacks. Each school
served theiwhole county and 21 buses traveled overlapping .

- routes in order toAtansport-studgats to segregated classes, In

. financial.. ai T

. -desegregating the schools. The plan permitted students, except

" ° those entering the first anctei'gh'th-grades‘ to chodgse annually
‘between schools.” Th3§€ %

1965, the sclio{;)l board, in 6rdp o remain eligible for federal
.- adopted” a “freedom’ of choice™ plan for

. 1ot choosing. were assigned to the
school they hay -j':)revip'usly' attended. First and eighth graders
had to affirmatively choase a school. During the plan's three

years of operation no white student had chosen tp attend the-

all-black school, and although 115 blacks had enrolled in the
formerly all-white school, 859% of the black students 1n the

system still attended the all-black schoal. The adequacy of this

desegregation plan was challehged in this case, ‘ .

i

. NN }
(9x0) A “freedom of choice” plan, when éstablished in a district -

with a long history of segregated schooling, offers’ little real
promise that the required, unitary,, nonsegregated school

system will be ‘established. A desegregation _plan that is. °
ineffective must be ‘disgontinued and an effective pdan must be

established

. . Q :
Tha Fourteenth Amendﬁ'lent,{s“intérprete‘q in the Brown
decisions (supra) requires unitary. desegregated school

© systems. [ hirteen years after the Browsn decisions. ineffective

plans cause intolerable delay. Effective plans must be adopted

immediately so that the Fourteenth Amendmient requirement -

» of equal protection under the law for black students can be met.’

[l

'MONROE vBOARD OF COMMISSIONERS, 391 U.S. 450 (1968)

Facts:

~
i

-~ which permitted a child, after registering in his/ her assigned
- - . . )

-~ -

Inaneffort to desegregate its clementary and juniqr high schbol

(S

systems, the City of Tucson instituted aTree-transfer™ plan,

85 . . . | S
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- . | . school in his/ hen\dttendance zone k‘to Sra sfer freely to another '
LT o ,- school of zhis/ her. choice if space e a ilable. After three
' - years of operation\of the plan, the one ‘blachjunior high school

"~ in the sys’em was s,t:ll completdly black: onk of the two-white

,-' _ C W‘nor hlgh schools was still almost allﬂvhlte and three of the
L o 'elght elementary schdpls were still attended only by blacks. The
e ‘black children’ challeéged the adequacy of this
- - K "school lboa.rcl s efforts to meet its responsibi
'~'transmon to a umtary chool system.

lan and of the
ty to effect a

L s

'w’!th the order, creatmg in the school board an affismativ; Y
o rto copvert to a umtarypsch | system.

) . ' . . .
Basis: No fou:lal trdnsfer plan r prov:slon of W ich racial
‘segregation is the inevitable co sequence,may stdn under the
BT Fourteenth Amendment.. ifitc nnot be shown lhd a-transfer

s plan-will further. rather than dglay. __Snverslon to a um]_;;)__\‘3
. ‘1' - nonracnal, nondlscrlmmdlory ,bc olsystem it is un%cceptablc

UNITED STATES V.MONTGOMERY COUNT’Y BOARD,(S

: EDUCATION 395 U S 225 (1969) _ v
“ _ . . ‘-_' R N - 3 - .
’\ PR X d
f’actsk/ .. From I'964 tq 1969, the local—dlstnct court ‘warked: to: pushthe

- N

desegreganén of:the coumy schools The general éattern was
one of lokemsmsand delay on the part of the schoofboard and
patience and perstslence on the part of the cougt Th‘enonracml
. ‘ aiﬂoganon of fa¢ulty was a facet of the prog_.,ram{whlch was:

- ) especnally lagglng The coum finally ordered thg nonfracial

' allocatign of fa’cnlty and required school®board complmnce

t with defmlte mathematical ralios, The reliance on

o mathematical rationsg was challenged bv the sbhm'i bn vid in this
. ) ' case. o Qoo
Holding: (9%x0) In view of the pattern oflaggmg éomphancc by the sch001
' ' board and the judge’s record of ‘fairness and patience. the need
for specific goals is evident and the numeru"ll ratios are proper
guideélines for desegregation. . o

i
i -

Basis: ‘The Fourteemha Amendment prohlbns state. action denying,
o people equal protectlonlof the law. and. as interpreted by the
Brown decision (Supra), requ1res the establishment of nonracial

schiool systems in, those districts prevnously :,egregated by law or

g . . =
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by’ state actiog. The nanracial dssn;,nmcnl of faculty is part of
“this lequuement : ~

IR
Al I:.XAND['.R v. HOLMES COU NTY BOARD OF E[_)U(‘A-TION. 396
U.S. 19 (1969)- o .8 . - '
i ’ .o : ’ ' .
Facts:_ rhc }-llth Circuit Courl of Appea!s granted a4 motion for
additional time and deldvéd |mplcmemd!mn of ancarlicr order
‘ o mandating desegregation in"some, Mlsslsslppl school districts
! « - educating thousands of chlld: . This delay Was.challenged in
o - lhl\ case. . . . -
. . 1 - .
Holding: (9x0 per c ‘\'iam) Delay can no longer be tolerated and the
: o Cour 05 Appeals must order immediate desegregatiop of the
@ x : schdool districts. Modifications of and objections to-the order
C may be considergd while the order fis. implemented. but the
.. lmplt_m@'ntatmn Sannol be delayed anv longer., .

¥ o
The cqualit\' of educatienal oppofltunity required by the
. ~l~0uxtcemh Amendment and by the Brown decision (supra)can
: no longc be delayved. The rights of black studgnts must be

. amendments to desegregation plans must be IC\fILWLd by the
courts and Qu mltlt_d only it they will work to fur ther the goal of
dt.‘\t_}__,lt.‘}:.dll()n . .-

. v - .

DOWEIL vi BOARD OF EDUCATION, 396 U.S. 269 (1969)

Fadrs: I'he school boards desegregation proposal for immediate
alteratioteof school attendance 7ones was approved by the trial
comt.and the SChosl board was ordered to submit comprehen
sive plans for the désegiegation ot the entire school system,
Upon being v}mllc‘ngtd the order approving the attendance
soned changes was vacated by the coumt of appeals, which stated
that action shonld await the adoption of the camprehensive
plan The comnt of appents decision was « hallenped by black
students

HHolding (9x0) The immediate chapge ‘ot attendance 7ones tg promote
dcue&regdti(«m should be Eﬁm:tted rending formulation of o

‘ comprehensive desegregation plan ‘, ﬁ%'
Basis: The Fourteenth Amendment requires. at this late (]“atc.

immediate desegregation’ of school systems scgregafed by state

- 87 =. Y *
| \
L 3 11}") B
- . \ " \‘Ju -
¢ ’ " ‘1‘
’ R - I
T

suppo#g:d by the courts. Delays should not be granted and /‘\l



action. De:.cgu:gduon orders are to be_:mplemented pendmg
“A\e appeal, as furthe*r delay can no longer be tolerated |

o . C Ty

CARTER v. WEST FELICIANA PARISH SCHOOL 'BOARD, 396 U.S:

. 290 (1970) e s
P & t * B
-\ Facts: 200“ after the Court in Alexander v. Holmes Cougty Boardof

/u ation (supra) vacated a lower court order grantinga three-
¢ ' ) moOnth'delay in desegregation and mandated immediate’ actlon,
. the Fifth Circuit Court of Appedls decided Singlefén v.”

: : Jackson Municipal Separate Schdbl District, 419 F. 2d 1211.
(5th Cir. 1959). Thlh case was a consSolidation of sixteen major
school cases and involved hundreds of thousands of school
children. The Fifth Circuit was reluctant to require relocation

& . of these children in the nmrddle of an ongoinfschool year and
. thérefore required desegregation of faculties, facilities, ac-

tivities. staff and transportation no laterthan Fei)ruary 1.1970,
but delayed integration of the student bodies until the
beginning of the next schoo! year. Here,an order was soughtto -,
reverse the order to delay student integration. . '
Holding: (1,2/4.2x0 per curiam) Immediate desegregation of the
student bodies is required. A maximum period of eight weeks is
allowed for implementation of this order.* .
Basis: The Fourteenth Amendment's equal protection clause requires
desegregation of publc school systems where such segregation .
is caused or supported by the state action. The .time for “all .
deliberate speed” i past. Compliance with constitutional
7~ irements must b}--:j\mmediat? ap,d\conuplege

v. DUKF POWER CO_, 401 U.S. 424 (1971) - L

Iacts: Prior to .Tuly 2 1965, when the 1964 Civil Rights Act took
effect, the Duke Power Company had Qpenlv discriminated on
the basis of race inthe hiring and assignment of employeesinits
Dan River Plant. Ing 955, the (ompaR\ began to require that
employees have a high school diploma for initial assignment to

a . anybut the lowest paid. traditionally black department and for .
transter to the hig'ht:r paving white departmends. 1n 1965. the

, " Cqmpany began to require that transferees to higher paid, white

. ) dc‘ﬁartments obtain ‘satisfactory scores on professionally-

prepared generalaptitude tests as well. It was shown that whites
wh6é met neither of -lhese criteria had been adequately

! 88- hd + *
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which tend to render a disproportionate number of blacks’
o+ 7= ineligible for employment and transfer. A

Holding: (8x0) Dlploma or degree req uirements and generahzed aptltude

tests cannot be used when they work t disqualify a
- .disproportionate number of’ mmorlty groupn&embers unless
the employer can show a direct cdrrelation between t skills
tested and adeduate on- the—_]ob performance. The requi ents
here in question have not been shown to be dlrectly related to
~ job performance and are therefore ‘invalid.
D
Basis: -~ . . Title VII section 703 (h) of the’ Cw11 1ghts Act of 1964
- prohibits errrplovers fromusing tests and d’ploma requ1rements
. which® work to dlsquahfy a disproportionate number of
mmorny group members unless such tests-are shown. to be
dm_ctlv indicative of the ability to perform adequately on the

job.
[} - - x- '
WIL. LlAMS v.MCNAlR 3I6F Supp. 134(1) S.C. 1970), aff'd,
401'U.S.951 (1971

¥ 1

]
LY

. Facts:- _The South Caroling system of higher e-(‘ﬁlc‘at.ion consists of

eight colleges and universities. Most of these mstltu@ns areco- -
. educatidndh)ut one has historically been hmned}
e another. the &olege at issue in this case. has historically been

\_» limited to females. The college for females specialiZes ima
curriculum teaching secretarial and drawing skills as well as
offering a general liberal arts education. The school for males
offers a gencral edweation and is, in addition, a military school.
in tht&case}

at the girle” school argued that a_sex-based limitation on

enrollment is per se unconstitutionalN'hey did not clabmrthat——

thev were denied the opportumtv to take any particular course
of study. nor did they claim that the single-sex policy at the

girts” school relegated the men to arrendance  ate A ch

pre<tigious institution, -
Decivion: Summarily affirmed (Sx 1) . -
Holding: ‘(ot the three-judge Iower court): Where & limited number of

¢ ;tﬁat/cz,upported schools which are part of a general co-
Gcational system are restricted to one sex Imqrder to furthera:

Y A %9

L) - -I{_"’K .. . +

perjprmmg Jobs in the higher paid departments for yéars Black ‘
employees chdllenged these diploma and testing requirements -

o‘/males and/,.

Aale studer@ who sﬁmght to be degree candidates

;.
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- & . progrum of education of generally gngéter,intere_st t'c;,é)he sex, .
RIS -+ therg-is 'no constitutional violation ahd @n open admissions

-

-pol’icy will not be ordered.

St -
;. . : Lo L. . , " ’ . .
* Basis- , - Since<the male students have access to similar course offerings
. ' at equally prestigious statgeffistitutions and since single-sex
SR . education is support y a large number of i"e'sp_onsible‘_ e
" educators, the stat eration of singlessex schoolsin.order toe - -
further certain p grams of study is rational and is not an
arbitrarf*denial of the Fourteenth Amendment’s guarantee of

-

A equal protection of the laws. - s

SWANN v. CHARLOTTE-MECK LEN—B‘éRG ‘BOARD OF N
ED'l'('ATIQN. 402 U.S. 1 (1971) - :

- -

Facts: ., The Charlotte-Mecklenburg schgol system. with a student ~ _
{ body which was 7lCE: white and 299 black remained largelyﬁ,}; )
spgregated 'in 1969, despite a 1965 desegregation. plan based " °
upon geographic zoning with a free-transfcr provision. After
- the school board failed to produce a new plan. one was imposed
. « by the -district court. This plan grouped several outlying
clementary schools with each black inner, city school and
. requjred extensive busing. The plan also required that as many
. /schools as practicable reflect the 7129 white " black ratio then
) existing in the distfict as a*whole. Here. the new plan was

challenged as toa burdensome. S ‘

\

L

: , _ - :
(9%0) When school authoritfes fail t(:}levise effective remedies
for state-imposed segregation.. the district courts, have broad
discretion to fashion a remedy that will assurce transition to a
* unitary school system. (1)’District courts may constitutionally
order that teachers be assigned to achieve a certain degree of
. : faculty desegregation. (2) District cotirts ma y forbid patterns of
school  censtruction andﬁjabandonmcnt -which serve to
purpetuate or reestablish a dlual system. (3) Racial quotas, when
7 used not as inflexible requirements ‘but ds a starting point for
the shaping of a desegregation plan, may be imposed by tll’e
coufts Once desegregation is achieved. school boards will not
b be required to ake yearly adjustments in the racial
) composition of student bodies. (4) District courts may alter
school attendunce 7ones, may group and pair -noncontiguous
7zones. and may require, busimg to a school not clasest to the

~ students’ homes in order to achieve desegregation. Only when

TN . . . . - - - .
the travel time is excessive objections to busing for
L .integration ®e sustained. : ' £
- ' 4 90 )
- > . -




DAVIS v. BOARD OF SCHOOL\COMMISSIONERS,
402, U:S. 33 £1971) . . . -

r

Facts:

| C.'\ ‘ = Ly~ e

-, .4

C v J/. ;

The equal protection clause of the F urt.eenth.A.m"éhdmen't a&' 2
interpreted in Brown [/ (supra) forbids state segregat_,‘io,n‘pﬂ‘:_j T
piblic schools on, the basis of race. When school authorities™ -

T

S
e

E

default in their‘obligation to provide acceptable remedies, the -
digtrict courts have broad power to fashion a remedy that will "~

s

X AsStire a unitary school system. - R

- a N . . ‘.
s

The -'me't;o_pol'itan area of Mobile. Alabama: is divided by\a
major north-sbuth highway. About 94¢; of the black students

in the mctrorﬁitan area live east of the highway. The schoolsin

the western “yection were relatively easy to desegregate.
Hbwever, the plan formulated by the Department of Justice

and approved by the dourt of appeals resulted in nine nearly all-.

black schools in the eastern sectid-rg (serving 64% of all of the
black elementary school students in the metropolitan area). In

. addition. over half of the black junior and senior high school

studegts in metropolitan Mobile were attending all-or nearly
all-black schools. The pilan which resulted in this number of
black schools dedlt with the eastern and western sections
separately and did not provide for the movemem of students
acrofs the- highway as a means for effective desegregation. In
this case. the adequacy of the plan was challenged.

(9x0) Plans to create constitutionally mandated unitary school
systemgrare not limited by the nEighborhood school concept.
T'hc%sition from a segregated to a unitary school system’

should include every effort to achieve actual desegregation. Bus

transportation and split zoning must b® given adequate
conxideration by courts in formulating effective plans and must
be used when other measures are ineffective. ‘ '

The equal protection clause of the Fourteenth Amendment
creates a p¥ven: right in black school children to public
educatidn free of ctate-created'or state-su pported segreation. A
school system that has operated under state segregative policies
Ras an immediate duty to maké an effective trapsition\to

unisary schools. The time for delay hak passed: effective acti n,

is required now.

K
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- "M.CD'A-NIEL v. BARRESI, 402 U.S. 3? (197]) -

.
Ak

- ar -

Facts: .-

Bases:

3
i

. “L:."

-

»

- GUFY HUNG [.FF v. TOHNSON, 404 U S, 1215 (1971i

-

Facts:

Holding:

" ¢harged with the affirmative duty to’

- " B N : . .
) "o ' . ' ‘L w -

Y ; T . .

LY

.The Board of Educaticon of Clarke Cdunty. Georgia. (with a
white-black ratio of pupils in the elementary school system of

apnroximat&ly two-to-one) devised .a student assignment plan
for desegregating elementa ry schools. The plan relied prima rily
upon. geograpi‘tic attendance 7ones drawn to achieve greater
racial balance. Additionally. the pupils in f1ive heavily blac
attendance sones either walked. or were transported by:bus t
schools located in other attendance ‘zones. Theresulting black\
elementary enrollment ranged from 20% to<40% in all by two
schools. where it was 50¢ . Parents of the white students sued to

‘enjoin the plan’s operation. alleging that it violated the equal
protection clause “‘by treating students differently. bgeause of

thetr race and that transporting pupils inorder to achi vetacial
balance is prohibited, by Titie‘lV of the Civil Rigbts'Act.“

-

‘ : .
(9x0) School boards that operate,,,éual school systéms are
Tdke whatever steps might
be necessary, including transportihg'studentsabaséd on race. to
convert to a unitary system .in which Tracial discriﬁ‘}i_r{ation
would be eliminated. :

(1) The transition from a dual to a unitary school system will
almost invariably require that students be assigned differently
on the basis of race. and the equal progection clause of the
Fourteenth Amendment requires rather than prohibits this. (2).
[ he plan is not barred by Title IV of the Civil Rights Act since
the act is directed only at federal officials and does not restrict
state officials in assigning frudents within their systems

Uintil 1947 the California Fducation Code provided ‘for the
establishment of separate schools for stydernts of CGhinese
ankeestry. In the years following repesl of that code section, the
San Francisco schod! hoard repeatedly drew school attendance
7ones which tended to perpetuate Chinese majority schools, In
this case. people of Chinese ancestry sought to <tay implemen-
tation of g court-approved desegregation p"]an which would
alter the school attendance of students of Chinese ancestry.

.

(&n&iudgt Qpinic;n in chambers): Where scho | segregation has.

> -

been fostered by srate law and state action, prompt steps to
H ) ‘ Q2 -

+
L3
. -
. .
<
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- ' Basis

e

L7

- o .

Tar per mitted..

- ——
- - - . -

—etlecttvelv d’cseglebate the school system must be taken dnd

delay can only be pelmlt(t—e“d in,most .unusual cirfumstances.
Sifice no such circumstantes cm,st in this case, no deldy can be

. . ) - '- N
I'he equal ppotection clause of the Foulteen[h Amendment
requires that state seglegdtlon of education be remedied
promptly. The Fourteenth A’méndment applies not only to
‘blacks but to all rfcognized minority groups an leq—aues
deseg:egdtlon of all school systems segregated puasucmt tostate
|dW and action.

-

SPENCER v. KUGLER, 326 F. Supp. 1235 (D.N_.J1971), aff'd., 404 U.S.

402‘7 ¢1972)

-

F acts.'.'
>

“ _Decision:

. H c.)l_ding:

. Basis:

< X -

New Jersey state law creates municipal school districts whose
boundaries coineidee with municipal boundaries. Housmg
patterns and population shifts caused some municipalltles and,
therefore. some school districts to have a preponderance of

o black students. In lhlb case, black students challenging this

system of school distr lctmg sought redistricting for the purpose
-0l desegregation and remedial programs for black districts
plest_ntly segregated. - ‘ .

Summarily aftirmed (8x1) .~

(of the thre¢-judge lower court): A state law. establishing a
reasonable system of school districting that is not segregative in
intent is constitutional even though subsequent population

* shifts result in de facteo school segregdtlon under the system so

esldbllshed

(of the lower court decision): The equal protection clause of the
Fourteenth Amendment prohibits state action which
deliberately establishes or-aids racially segregated schools.
However, in the absence of intentional governmental
segregative action. federal courts cannot alter the assignment of
students in order to remedy racial imbalance caused by
population shifts, .

JEFFERSON PARISH SCHOOL BOARD v. DANDRIDGE, 404 U.S.

1219 (1971)

Facts:

+ /

In 1971, after seven years of litigatlion'. the school board. which

93 ' .
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Tyt ~_ .
had |'cpcz|tcﬁ." balked at the desegregation of 1he schools, was
ordered 1o desegregate its schools NAlthough there were no
more than normal difficulties incident to the trgnsition from
segregated to unitary schools, the school hmud sothl astay of

v the desegregation order. R
4
" HMolding: (one-judge opmion'in chambers). Where no more than the
usual and temporary difficulties incident to school desegrega- -
. T tionarcanticipated and where the school board has persistehtly
balked @t school desegregation. further delay will not be
permitted.
Basis: Fhe Fourteenth Amendment. as anterpieted by Brovwnr 1/

(supra). vequites that school svstems segiregated by state action
be desegregated promptly
A
WMWRIGHT v. COUNCIL OF C11Y OF EMPORIA, 407 U.S. 451 (1972)

.-

Fuacts: Unul the 1969-70 school yvear. the public schools 1in Greenville

County. Virginia. were run on i segregated basis. All of the

w hite students in the county attended schools located in the city

ol Emporia. Black students attended schools located largely

- outside of Emporia. There was one school for blacks in

| Empona. In 1967, Emporia changed its status from mgrown™ Lo

a “city” that could. under state law, maintain a separate school

system. However, until & court-otdered adoption of a plan by

which all children enrolled in ® particular grade level would
attend the same school, Emporia chose to remain part of the
county school system. After the desegregation order, Emporia '
withdrew from the county system and proposed a plan foran

Emporia-only descgregated school district. Emporia’s proposal

would have resulted in the perpetuation of the division between

better-cquipped white schools in Emporia and blick county
schools. Its vahdity was challenged here.

- H.alding.' (5 4x0) Segregation has been county-wide. The withdrawal of
Emporia. the site of the better equipped., traditionally white
schopols. from the county school system impedes the disman-
tling of the unconstitutional, segregated school system ar@ s

. therefore not to-be pcrmitted. !

Basis: ..BLLJI.ISL the effect of Emporia’s withdrawal from the county

' svstem would be to impede the establishment ot a desegregated

school system and to perpetuate a dual school pattern. the

94
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- + Fourteenth Amendment forbids theestablishmentlof a separate
- ( Emporia school district at this time, while the trankition froma )
segregated system to a unitary system ig under

. /\ . %\ P - 4 " *
UNITED STATES v. SCOTLAND NECK CITY BOARD OF
EDUCATION, 407 U.S. 484 (1972) - r
Facts: The schools of Halifax County. North Carolina: were

compldtely scgrqgat%d by race until 1965. In that vear. the
school board adopted a “freedom-of-choice™ plan that resulted
in little actual desegregation. In 1968. the Department of
Justice and the school board agreed to a plan to create a unﬁ"tary -
system for Halifax County in the 1969-70 school year. In 1969
a bill was passed by the state legislature enabling the city of
Scotland Neck which was part of the county school district to
/5 cFeate. by majorily vote, its own separate school district. The -
newly created district would be 579 white and 43¢ black.
The schools in the rest of Halifax County would be about 90¢¢ . .,
black. Thus the effect of this plan would be to nullify the 1968
desegregation plan and to maintain a system in which Scotland
Neck schools were largely white and the outlying schools were

largely black. Its validity was challenged in this case. - -
Holding. (5/4x0) The dismantling of a segregated school system cannot
) be impeded by the legislative creation of two new districts, one
- white and one black. The state action dividing Halifax County

into two schooldistricts interferes with the desegregation which-
is requjred by law and.is therefore unconstitutional.

Basis: The Fourteenth Amendment, as interpreted. in the Brown
decision (supra), forbids state action creating, supporting, or
perpetuating segregated public schools. That the state action

+ involved here was by the legislature rather than by the school
board does not change its segregative effect or make it valid.

r- 1

DRUMMOND v. ACREE, 409 U.S. 1228 (1972) . - -

Facts: The district court ordered the transportation of  students to
accomplish desegregation of the elementary sehool system of

Augusta, Georgia’ Iri this case, parents sought a stayaof the

order, premised solely on the federal statute, Title V111, section

. 803 which reads: : o '




~

¢

Holding:

Basis:

o

-

~

k In the case qf any order on the pa‘[dol any»‘émtcd States
- district court which requires the transfer or transpdbrtation of

any student . for, the pdrposes of achieving a balance
among htudents ‘with respect torace . . . . theeffectiveness of
such order shall be postponedimt:l all appcals . . . have been
exhausted. o

"
(one—Judge opinion in chambers) Title V111, section 803 does
not act to block orders requiring the transportation of students

for the purpose of desegregating a school system: It postpones

implementation only of those orders requiring the transporta-
tion of any student for the purpose of achieving a balance
among the students with respect to race.

The district court order was entered to accomplish.desegrega-
tion of a school system not far the purpose of achieving a racial
balance as conte¥nplated by section 803. The constitutional
command to dese egate'schools does not mean that ev€ry
school 1n every com ays reflect the racial
composition of the school system as a whole.

<

\ KEYES v. SCHOOL DISTRICT NO.1, DENVER, COLORADO, 413 U.S.
189 (1973)

Y

—

N

<

Although the Denver. Colorado. school system had never been
operated under a state constitutional provision or lay that
mandated or permitted school segregation, many of the city's
schaols were segregated. In 1969, the school board adopted a
voluntary plan for the desegregation of the predominantly
black Park Hill section of the city. A school board election was

then held which resulted in a majority of the members opposed.

to the plan. Subsequently a court order was obtained which
mandated the desegregation of the Park Hill section and found
that the segregation in Park Hill had been caused by prior
school board action. In this case. those favoring integratign
sought desegregation orders for the rfemaining schools in the
district and the counting of Hispanic.”as well as of black
children, as minority students. 2

-
-

(5/1'/2)“.'/_)) (1) Absent a showing that a school dist:iiqt' 18 °

divided. into clearly unrelated units, proof ofa state action.é.g.,

schoo! board action causing segregation in a ‘substantial
poruon of thatdistrict, supports a finding that the entire district
is segregated. The court may order a district-wide remedy if] in
fact, the segegatlon in one part of the district results in

\s_egregatlon in the rest of the district.

96
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Once segregation ioletd by state actjon is n one part
g nﬁ[hc district and it 1s shown that other schools in the dlst‘ru.t

-2 arcasegregated, the state would have 1o prove a lagk of
/, “segregative intent’ with tcsﬁ&:lu the other schools lo avold a-
? ' distrnict-wide dt_‘\t,}__,lcg,dllun order. (2) For pmpu»c.s ‘of defining .
- La segregated school, blw Hispanics shibuld be considered

S together as minorily studentysince both groups sufter the same
educational inequities when compared to the education offered
-~ /\ngl‘u students. ‘ 3 .

<

Basis. g lhe Fourteenth Antcadment prohibits alaé\g action Which

results in segregated public schools and which denies minority
“students cqual protection of the law by denymg thcm cequal
cducational opportunity. ® :

NORWOOD v. HARRISON, 413 U,S 455 (1973)

Facts: Siace 1940, Missisaippt had been buying teathbooks and lending

them tree td students in both public and private schools without -
reference 10 whether or not any pargicipating private school had
racially discriminatory policies. The number f private. non-
sectarian schooly had increased from seventeen in 1963-64 -
'(-whitc students enrolled numbered 2.170) to 155 in 1970-71
Jwhite students numbered about 42.000). The creation and
enlargement of these private schools was in direct response to
the desegregation of the public schools. Thousands of students
who were attending private. all-white schools were receiving
free textbopks. While 90¢; of the state’s school children still
attended public schools, some school districts had lost all of
their white students to private, segregated schools. There was
. no proof that. absent the free texts, any children would
withdraw from segregated. private schools and enrolP®in
unitary. public schools. The provision of texts to segregated,
( private schools at state expense was challenged here.

N
Holding: (7:2x0) The state may not grant tangible, *ﬁgﬁc financial aid,
¢.g.. free books. tuition grands, to private, segregated schools.

Basis: Racial discrimination in state-operated schoolsis barred by the
# equal protection clalise of the Fourteenth Amendment. The -
statermay not induce, encourage, or promote private persons to
accomplish what it may not constitutionally accomplish itself.
/ The state provision of free texts may not be essential to the
» T continued operation of private. segregated schools but it does
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constitute .substantial state support of discrimination and _is

- < theré"i‘qt'e prBh:b:tcd by the l-our’tcn.nth Amehdment, ,
LAU v JHOLS, 414 U.S. 563 (1974) ~

4 N B ,
Facts: The San Frangisco school systeni. which according to state

statuté has the teaching of proficiency in English to all students

as a major goal, failed to offer ggfedial English language

instruction or any other speciaﬁf;mpcnsamry program to °

" about 1.80Q Chinese-speaking pupils. This class of pupils

AW claimed that the school board was in violation of the equal
jprotec,tlon clause of the Fourteenth Amendmentand of section
601 of the Civil Rights Act of 1964, which prohibits recipients
of federal aid from discFiminating against students on the basis
- of race. color, or national origin. H.E.W. has authority under
section 602 of the 1964 Act to promulgate regulations in
furtherance of section 601. A pertinent H.E.W. guidclimes

statesi “where inability to speak and understand the English

" laggugge excludes national-origin minority . group children

from effective participation in the educational program offered

by a school district, the district must take affirmative steps to

rectify the language deﬁuency m order to open, its mbtructlonal

- program to these students.” - :

| 8

Holding: (5/2/2x0‘) A school district receiving tederal aid must provide
special instruction for non-English bpedkmg students whose
education is severely lmmpered by the language barrier, at least
whehn there are substantial numbers of such students within the
district. -,

- Bases: (1) Thejfailure to provndc 1,800 non-English spgaking students
: with spg =€:|al instruétion denies them a meaningful opportunity
to partifipate in the public education program and thus violates
_Section |601 of the Civil Rights Act of 1964 and the HE.W.
regu’létl bns dnd gu1delmes implementing the Act. (2) The Court
~ does no dec1dc whether the failure to provide such a program IS
violativd of the equal protection clause of the Fourteemh
Amcndnent

CLEVELAND BOAR ‘OF EDUCATION v. LAFLEUR,- COHEN v.
CHESTERF]ELD COUNTY SCHOOL BOARD 414 U.S. 632 (1974)

Facts: = Public school teachers, who Became pregnant and who were
obliged to leave_work under mandatory maternity leave rules

®



e

Holding.

Basis.

™~ : o S

[

bLfUl‘C thcy SO desrred challenged | lhe constitutionality of the
rules. The Cleveland rule.. requ\red every pregndnl teacher to

gL‘[’dlv:c: 4 maternity leave without. pay beginning fivé -gonths
betore the expected birth. Ap’hcdﬁunM s
requiredto be made no later than two week€prior to the daté of

departure. A teacher on maternity lea s> nout allowed to
return to woirk until the beginning of the neXt regular school
semester tollowing the date when her child reached three
months of afe A doctor’s certificate of health was required.

The Chestertield, Virginia, rule required that a pregnant

teacher leave work at least four months prior to the expected

birth Notice was required to Be given six months prior to the
expected birth. Return to work was guaranteed no later than
the first day of the school year following the dgte when the
teacher presented a doctor’s certificate and could assure the
board that care of the child would  cause only minimal
interfoience with her job,

(5 2x2) While notce requiiciients are aveeplable, mandatory
termination dates established in both rules and the mandatory
three-month period of ineligibility for return to work
established in the Cleveland rule are uhconstitutional.
Pregnancy should be treated like any other ‘lc:mporary
disability for all job-related purposes.

l he mandatory termination pluwsluua and the mandatory
waiting period before return to work in the Cleveland rule
violates the due process clause of the Fourteenth Amendment.
Freedom of personal choice in matters of family life’is a liberty
protected by the Fourteenth Amendment and state rules
affecting this liberty must not needlessly, arbitrarily, or
capriciously iplpingc upon it. Since the ability of any pag@icular
pregnant teacher to continue or return to work is an individual
matter, the rules creating conclusive presumptions of inability
to work are violative of due process. The notice peovisions are
rationally related to school board needs for planning and do
not impair the teachers’ rights or offend the constitution.

MAYOR OF PHILADELPHIA v. EDUCATIONAL EQUALITY
LEAGUE, 415 U.S. 605 (1974) ° )

Facts:

- -

7
Under the city charter, the mayor appointed both the

Educational Nominating Panel and the nine members of the
school board, who are nominated by the above-mentioned
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panel. The nominating panel contains thlr’een membegs, touw
of hom are chosen frdm the ¢itizenryaat large and nine of
whom, must ea be the highest ranking officer r;.L\a_
governmental, communlly or c,dU(.dllundlOlgdnlldlu)n ‘here
Vel ,was some;evidence that the mayor was unaware of black civic
. groups. ‘whose -officers oughl to have been chigible tor
consideration. there st a’ newspaper report ol the mayor’s
\ statement that he woilld apgpoint no more blacks to the school
d board «n 1969. | . y

- The Educational kquality | cague charged that Mayor late
“\‘ unconstitutionally discriminated againgt blacks in making his
appointments to the 1971 panel and :sought an order bdrrm’g
that panel from’ nominating prospective school board
members. 11 also sought an order mandating that the mayor
correct the racial.imbalance of the pr»e;ent pancl and appoint
racially balanced panels in the future, but iz did not seck
imposttion of strict numerical quotas on the mayor’s appoint-
ment power Mayor Tate was syecegded in office by Mayor
Rizzo.  No evidence as to Mayor YRizzo’s policies had b&en'

“introduced

Holding: (5x4) Wheice there is no clear evidence ot taclal disvaiuliation
in the appointment of the school board nominating panel, no
action will be taken by the courts to alter the method of
selection ofappom;e::a The fact of numerical 1acial l['l'lbdldu(.c
is not proof of- unconslnuuonal discrimination in lhlb case.

Basis: Absent clear® evidence . a violation ot the Fourteenth
Amendment, lh,c Court dé8lines to interfere with the appoint-
ment power, ol govérnmental officials.

BRADILLEY v. SCHOOL BOARD, 416 U.S. 696 (1974) (“Bradley 11)

-

. ]
Faces: Following a long court battle tor a morc cttective school
desegregation plan which reached the Supreme Court (see
Bradley supra) the federal district court awarded th rents
and guardians of black students their expenses and attorneys’
tees incurred during the litigation, and found that the actions
taken and the defenses magle by the school board had caused
unreasonable delay in desegregation of the schools and had
caused the parents to spend large sums in order to protect the
~children’s constitutional rights. The court of appeals voided the
award of fees because there was no federal statutgauthorizing’
such payment either at the time that the-legal services were

AN -
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tHolding.
\

Basis.

-

GILMORE v,

Facts:

Holding :

~

rendered or while the desegregation case was pging. Before
the court of appeals reached its decision’as to the propricty ot
the fee award. a law was passed authorizing such payments to
deservifg prevailing parties ¢

(7£0) The law authorizing tec awards became clicctive while
this case as to the propriety of such awards was pendimg. The
law, therefore, may be applied to*this case and may authorize
payment for legal services rendered prior to the law™ enact-
ment. ~

. -

A r

An appcllalé couwrt njustapply the law In ettect at the time of the
decision unless to do so would be unjust. The nature of the
parties and rights involved and the law?s effect on those rightss
determine the justice of its application to cases arising before its
effective date. The law is properly applied to compensate
parents who bore a heavy financial burden in order to vindicate
a public’ right, and its application works no injustice on the
schb6ol board whose duty to provide a unitary school system is
unchanged by the law.

MONTGOMERY, 417 1).S. 556 (1974)

In 1959, the district court ordered the city ot Moutgomery,
Alabama. to descgregate its public parks. Thereafter, the city
coordinated a program with the racially segregated Y. M.C.A.
and managed to continue to run segregated recreational
programs. This case was begunin 1971. The complaint was that
the city permitted racially segregated, private schools and other
segregated, private groups to use city recreational facilities.

(5/3Ax '/;‘) (1) T'he city may not permit segregated private
schools and school groups to have exclusive access* to public
recreational facilities. (2) If non-exclusive use by private school
groups directly irn%irs an existing school desegregation order
or constitutes a Vestige of the type of state-sponsored
segregation -of the city's recreational facilities that was
prohibited by the district court in 1959, it should be enjoined.
(3) Unless it is shown that the city is actively participatingin the
discrimination practiced by segregated, non-school groups, it
should not be enjoined from permitting such groups to use park

*The term “exclusive access” does not include the situation whereonly partofa
facility may be allocated to or used'by a group. For example, the use of two-ofa
total of ten tennis courts by a private school group would not constitute an
exclusive use; the use of all ten courts would. .
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N MILLIRKREDN v,

Facts.

Holding

- Basis:

= %y

s
- N

facilitics on an cqual basi> with other members of the public.

(1) Vthe city was unde_an order to dc»;brc.gate its schools in
accord with :cqunum.nt_ssl the Fourteenth Amendment. The
allocaton of caclusive use of park facilitics to pgivate,
scgregated schools works to‘buppml those schools and
constitutes state interference with the. desegregation order
which is unconstiwtional. (2), T he First Amendment's freedom
ol association prohlbllb the staté from refusing access 1o private
mon-schogl groups mu;ly because they are sc.lgr::ggdlcd.
However . the l-ourtccmh Amendment prohibits stdte sdpport
ol segregationd.

'
~

BRADLEY, 418 U.S. 717 (1974) (“Mullthen 17

I his Case arose alter a distiiet court ordered a descgiegation
pldn for Detroit’s schools which encompassed a number of
outlying :s(,huol districts as well as the city of Detioit proper.
Detroit did not have a history of scgregation ordered or
pcrmltlcd by law However. there was a long history of public

and_ private discrimination that had helped to produce,

residential segregation. Detroit school children and their
parents claimed that the school board’s imposition of school
attendance sones over lfbﬁmsling segregated 1esidential
pattern had produced an unconstitutional dual school system
in Detioit. They cited the school board’s policy in school
construction and its approval of optional attendance sones in
fringe Aarcas Mhat unconstitutional segregation caisted in
Detroit was not questioned here. What is in question is the
collslllutior;ulity of the court-ordered desegregation plan
extending to outlying districts with no history of segregative
action on the part of their school boards or local governments.
(5x4) Absent a showing that the vutlying districts have failed to
operate unitary school systems or have committed acts that
fostered segregation in other school districts, a court-ordered
school desegregation plan cannot cross school district lines to
include them in the plan. ’

1T he Fourteenth Amendment prohibits state action which
denies minority group school children equal protection of the
law by maintaining a segregated school system. The argument
that'the outlying districts are subdivisionsof the state, that the
state contributed to segregation in Detroit; and that. therefore,

102 -

~~



Fuacts:

-

K3

Decision:

AN
Holding:

Basis:.

- EVANS v. BUCHANAN, 393 F. Supp. 428 (D. Del. 1975), aff’d., 423 U.S.
' 963 (1975) o | .

1

the-'" ﬂtlyiég districts are subject to a multi—d/i\strics Sf:hqol
desegregation plan, is rejected. In order for a multi-district
remedy to be ordered by*a court, the locgl governments of
outlying districts must have committed. segregative acts.

b4

bt]

-

segregated schools. The three-judge trfal court held that
presence of de jure biack schools whichiej 1ained identifiably
black Wes a clear indication that segregdted schooling had
never be€n eliminated in th®city and thit there still existed a
dual school system. d;spite adoption® _,,jj.-':.'hacially neutral

¢ attendance zones.. The/court required the State Boa of

Education to comhe forward with plans to remedy exjs
segregation. Consequently,_the state passed’é"nj,act authorizing
the Board of Education to consolidate schooldistricts accotding
to the dictates of sound’educatichal administration. The
, Wilmington school distri&%ﬁ%as explicitly excluded in the act
from reorganization of state™oards. The lower court held the
statute to be uncorstitutional. The school board challenged this
ruling.

’

Summaril

(of the three-judgs_court): Where a statute explicitly or
effectively makes goaly of racial minorities more difficuit to
achieve, such statuyte i unconstitutional.

. Action was brought complaining that black :t:hildr'er,_l in
e Wilmington, Delaware, were" being” é.('t{_mpelled to attend

(of the lower court decision): Neither the purpol'%gﬂzte
1

constitutional requirement=nor the state interest in preg¥fving
historic school district béundaries, nor the state interest in

maintaining school districts With{ enrollment below 12,000 was,
individually or cumulatively,.a compelling state interest. Such .

an interest must be shown in' cases of a suspect classificatiqn
under thesequal protection clause. 5 '

L
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_WASHINGTON v. DAVIS, 426 U.S, 229 (1976)* - (
o “».- Y

-

Bacts: cer~\S part of 1ts selectlon prou:dure for pollcc academy recruits, -
- Wpshmgton DC.. offlcml:. adminstered “Test 21.7 which was
N also used},gcn‘era,lly in the federal civil service {oftest vcrbal
ability. It was shown that a passing score on the test was
positively correlated with successful completion of she course
. : of study’at the police academy. Ffowever a positive correlation
between a passing score on the test and the quality of an
€ . applicant’s on-the-job performanc.c was not shown. The Police
Department actively sought black recruits and raised the
> percentage of black recruits so That it was roughly equal to tHe
pertentage ol 20- to 29-year-old blacks in the area from which
persopnel were drawn. While there wps no showing of
discriminatory intent or action in administration of the test.
four tighes more blacks than whites had failed the test. In this
"case. “black applicants claipned that’ the test had a racially

~ o, » disproportiomate impact and i therefore unconstitutional.
. . s
- Holding: T4/3x2) A test that is racially neutral on its face, that gs
administered without racially discriminatory action or intenf,
and thatis reabonably related to a legitimate state purpose, .

that of insuring a minimum level of verbal ability in police
reeruits, is constptutional.

Bases: (1Y®The due process clause of the Fifth Amendment prohibits
the federal government from 4cting with racially dis-
crimhinatory purpose. However, a law or other officialact is/not
necessarily unconstitutional solely becausé it has a racially
disproportionate impact. Here, the test was racially neutral on
its face and was administered tQ serve a legitimate purpose.
There was no official intent to discriminate and there is,
.. therefore, no constitutional basis for invalidating the testing
- procedure. (2) Title VI1I of the Civil Rights Actof 1964 requires
that* applicant screening tests with disproportionate racial
- impact be abandoned uﬁ’@s«t—h«r employer can show a digect.
correlation between skills tested and Yob performance.
However, Title V11 was not a basis for this decision since it was;
atthe time of this case, not applicable to federal employees. It- .
has since been extended to cover such employees. '

' - °

‘*For a subscquem Supreme Court decision that was vacated in light of
" Washingion v. Davis, see Ausidn Independent School Dist. v. United States, 45
. U.S.L.W. 3413 (Dec. 7, 1976). )
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RUNYON v. MCCRARY, 427 U

Facts:

el
-

v

<l Wo blick chil

- solely on the basis of race.

160 (l_9’76)

ren app,Lled tor admlsuon’ 10 priv;
tariaiischools which ddvertlsed in the yellow pages gtk
bulk ma:lmgsil: order lo attrdct siudents Both ¢l .-,-:,;’;_-f"'

denied admisston solely nn the badis of race. In thivCase, the ;
. children ech.ﬁlengcd the pl‘lthi schools -acts of racid” dlb-
-~ crimination. _ R el

L

(5/?x2) PnMensectandn schools thch off r enrollmbnt | ‘

to qualjfied applicants'{rgm the puplic gﬁ 1grge May not limit.’
thein offermg to whites only. and refus admnssnon_to others

-.' "~

(H T he [h:rfeeqth Amendment to the Const:tutnon pr()hlblt‘i
slavery and the badges and incidents of that condition. The
Fhirteenth" Amendment also provides that the federal govern-
ment shall enforee these prohibitions by appropriate legila-
tion. Title 42 U.S.C. section 1981, which provides. in pdlﬁhat
all persons shall have the same right in every state to ma nd
enforce contracts, is appropriate legislation under the -
Thirteenth Amendment It_ prohibits private acts of racial
discrimination in the offcrmg of contracts to the public, e.g.,
contracts for employmem or education. (2). The Court does not
state that promotion of the concept of racial segregation is
barred by 42 U.S.C. 'section 1981 and only prohibits
implementation of such a policy. (3) The Couft does not decide -
whether sectarian, private schools which practice ratial
discrimination for religious reasons are prohibited from doing
so by 42.U.S.C. section 198].

A
it

PASADENA CITY BOARD OF EDUCATION v. SPANGLER, 427 U.S.

424(1976)

Facts:

-

As a result of 4 law’suit brought by parems students;and the

United States Government, the Clty of Pasadena ‘was_ordered
to desegregate its public schools. The court order required that,

beginning with the 1970-71 school year, there would be no .

school *with a majority of any minority students.” The board of
education assigned st nts in-a racially neutral mannerandin
1970-71 the “no majofity” requirement was met. In the’ Vears
following 1970-71, theé school system had an increasing number
of schools th ere not in compliance with the requirement.
This ‘change —in student"prppulat{on was net cdused by
. 105 - o
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,Ho lding.\'

Ty

Bases:

'sebrcbdtwe schmﬁ board dCLlOB ut by rdndom. opuldtion
shitts 1n t_he dastrict. The board’ of‘&uccmun soug,ht 1 have the

TNo Majority of‘mmont}"‘studcnts requirerpedt dropped.

L3

(6x2)-(1) Although the’students who ortginally brought the
desegregation suit hdvegmdudted from the school system, the

court orders may :,t‘;fl be litigated sipnce the Unitéd- States

remaing an mterested . (2) Once dengregauon of student
populations is dch;eved o ellmmdte school system"dlscnmlnd-
tion brought dboyﬂ, by official action, school officials may not
be Tequired to mﬁLk;e yearly alterations of student assignment
pidnb in order to,mémtdm a strict numerical ratio of majority to
minority studer{gls‘ Such ratios may be used’ only s guidelines
or starting pol}mts for the initial ll‘dﬂSlllOl’l from segregated to
unitary schoojs: - - '

(1) Since th L_tudenls have alrcady graduated and no lohger
have a legalfnterest in Pasadena's public schools'and since their
court actioffwas not properly certified as a.classaction, the case
would be ghoot under Article 111 of the Consutuuon and the
desegFe plion orders would be void but for the continued
interest o'- the United States as authorized in the Civil Rights
Act of 1964 (2) The Fourteenth Amendment requires the
debegregatlon of school systems segregated by the public
officials. Once desegregation is achieved there is no con-
stitutional requirement .of any particular racial ratio in the
public schools. '

*, -

ARLINGTON HEIGHTS v. METROPOLITAN HOUSING
'DEVELOPMENT CORPORATIQN, 97 S. Cri568 (1971 .

. Fdcts:
~

.E? .

-

Metropohtan a non-profit builder, contracted. to purchase
land with boundaries on A;zllngton Heights in order to build:
rac1ally integrated low- ‘and “ moderate-income housing.
Met;opolltan applied for the necéssary rezoning from a single-
family to a multiple- famnly classification. The Village of
Arlington denied. Metropolltans request. Metropolitan and
mdw:dual minority persons filed suit to compel acceptance of
their- appllcatlon alleging that the denial was racjally
dlscrlmlngtory and violated the equal protectioniclause of the
Fourteenth Amendment and the Fair Housmg Act of 1968 The

»

Me.rropohmn School Dist. v. Buckley, 45 U.S.L.W. 3508 (Jan. 2

“For a subsequent Supreme Court dec:snon which was vacatea in light of
Arlington Heights v. Metropolitan Hoitsing Development Corp rationy, see
977N

.
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_ federal district court held that Arlington’s denial was motivated
not by ial discrimination but by a desire to protect property
values. Theourt of appeals reversed, finding that the “ultimate
effect™ of lington’s denial was racially discriminatory.
Arlington appe d -the court of appeals’ reversal. )

Holding: (5/1x2) An official action that results in a racially dispropor-
tionate impact is not unconstitutional unless proof of aracially
discriminatory intent or purpose is shown,

. Bas;’s; : Disproportionate impact is- not irrelevant to the equal

: protéction clause of the Fourteenth Amendment, but it is not
the sole touchstone of an invidious racial discrimination:
Because legislatdrs and administrators are properly concerned
with balancing numerous competitive considerations, courts

refrain from reviewing the merits of their decisions, absent a

‘s‘howirig“ of arbitrariness or irrational‘ity:.;.d,:lowever, racial
discrimination is not just another competing factor. When
- there is proef that a discriminatory aﬁurpose has been a

’ L motivating factor in the decision, this judicial deference is ng
"lehger justified. N A C

.

- 1

)

VORCHEIMER v. SCHOOL. DISTRICT OF PHILADELPHIA,
<32 F. 24 880 (3d Cir. 1976). aff'd. ©7 S. Ct. 1671 (1977)

Koot

"The Philadelphia School District offers college preparatory
programs in two different types of high schools: academic and
comprehensive. Comprehensive schools provide a wide range
of cotlfses. including those required for college admission. The
criterion for enroliment in these schools is residency within a
desigmated area and most of the schaols are coeducatiqnal.
There are only two academic high schools. Thése have high
admission standards (only 7 percent of the city’s students
qualify) and serve the whole city. One school accepts only male

~~\, Students and the other accepts only females. The two schools

- ‘are comparabie in quality and offer essentially equal
educational eXperiences. Enrollment in either school is
voluntary and a student is free to chgose a cdeducational

3 - comprehensive school as an alterna;gz In this case, an
" &cademically, qualified. female studeht. who would have

preferred to attend the academic high school for males and who

was' denied admittance there solely on. the basis of her sex,

chailenged the cofstitutionality of her rejection.

-~
o
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LY , . * -

Decision: Summarily affirmed (4x4)*
- ‘ . - ' \ . ) -
Holding: (of the three-judge lower<ourt): If attendance at single sex high
s - schools is voluntary, if coeducational alternatives are available, -

-

mates and for females are comparable, thenthe maintenance of
such schools is constitutional. , -

and if the educational opportunities offered at the schools for

" Bases: (ofthe lower court decisior): (1) The equal protection clause of
' the Fourteenth Amendment requires the states to provide all
students with an equal eduéatibnat opportunity. Students of -
both'sexes must be afforded equal educational opportunity in
all intellectual fields. However, the value of sex-segregated
education has long been recognized and the existence of two
voluntary, single-se Xgchools offering comparable services ina
? ' school system which is otherwise coeducational does not offend

the Amendment. (2) The Equa! Educational Opportunity Act

- of 1974 does not proscribe the maintenance of single-sex

’& schools. Its language requires “equal educational Oopportunity™
without regard to race, color, or sex: but the Congress,

choosing to study the ‘issue further, did not in thisgAct ban

separate but equal sex-segregated schools.

. ~
MILLIKEN v. BRADLEY, 45 1.S.1..W. 4873 (June 27, 1977)
(“Milliken IT") :
Vomets In AMilliken 7 (supra) the Supreme Court decided that the

district court’s interdistrict remedy for de jure segregation in the
Defroit school system was not constitutionally mandated and
the case vﬁ" sent back to that court for the formulation .of a
/ Detroit-only remedy. The district court’s new order consisted
of a Detroit-only pupi) assigniment plan and of four remedial
educationy] programs designed to combat the effects of prior de
Jure segregation. These programs, which had been proposed by
the Detroit Schoo’! board, were in the areas of remedial readin
in-service teacher training. student testing. and counseling. 75%;
district court ordered that one half the cost of these programs
would be borne by the school district and that the other one half
wallld be borne by the state. In this case. the state challenged
the district court’s authority to order remedial programsand its,
power to allocate one half the financial burden for such

programs to the statg.

*Negligible. if any, precedential value,
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Holding: (8/ 2x0) (1) Aspart ofa desegregation decreea dlStl‘lCl cour\an _

' ' order remedial educational and supportlve programs for
t < children who have been subjected to de jure segregation in the
past. This is especially true when such programs are supported

"by evidence and proposed by the local school boar 2) The
-court may constitutionally require that the state pay one half of

the cost of such remedial programs. .
Bases: (1) The Fourteenth Amendment prohibits de jure segregation
in public schools and requires that de jure segregated schopls be
converted to unitary ones. The federal courts giving considera-
tion to the scope of the constitutional violation, the interests of
local governments in managmg school affairs, and the remedial
nature of a desegregatlon order may require programs as wellas
pupi! assignment plans in order to implement the transitiontoa
unitary school system. (2) The Eleventh Amendment, which
protects the states from financial liability for past acts of state
officials, does not bar courts from ordering a state to
participate in or financially support compliance with the
constitutionally mandated desegregation of public schools. The
Tenth Amendment protects the states from federal 1nterfe1:€.nce
with their governmental form and functioning, but does ‘got
preclude a federal court ordering that state funds be expended
in the iI!:lplerv)?!!tat_i(\ll of Fourteenth Amendment guarantees.

HAZIEEWOOD SCHOOTI DISTRICT v VINITFNDSTATFS 45 U,S.T. W
4882 (107 7)

Faces In the Haselwood School District, which is located in St. 1.ows
County. the percentage of black teachers was 1. 4% in 1972.73
and 1.8% n 1973-74 In St | ows County as a whole. the
percentage of black teachers was 15.49% during those years. T he
city of St. L.ouis was, during that time, attempting to maintaina
50% black teaching staff. Excluding the city, the percentage of
black teachers in the county was 5.7 percent. Title VII of the
Civil Rights Act of 1964 which prohibits racial discrimination
in hiring and employment, bg€amie applicable to school district
in March of 1972, Hazlewood school district hired 3.7% black
teachers in 1972-74. In this case, Hazlewood school district

. challenged a lower court ruling based on a comparison of the

N racial composition of St. Louis County teachmg force with
that of the schooldistrict’s. The ruling states | at the districihas

engaged in dlscrlmmatory practices in mlatlon of Title X{;l.

L
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Holding: (8/2x1) Citing the Teamsters case (supra). the Court ruled that
- “where gross statistical disparities can be shown. they alone
may in a proper ca’ nstitute prinéafacie proof of a patternor
practice of discrimination.” In deternmiining whether an
.employer’s hiring practices are in violation of Title VII of the
1964 Civil Rights Act, a court should compare the number of
qualified mingrity group members available foremploymentin
. the relevant labor pool with thé number of minority group
' ‘members hired by the employer in question. (1) This
comparison should be <oncerned only with the number of
" minority group‘glf:mbers hired since the effecgive date of the
- Act, as'employgrs‘are not liable for pre-Act discrimination. (2)
. When argd empldyers make special efforts to hire minority
: group mbers the percentages of such employees in their
work force may not properly reflect the number of qualified
minority group members as a whole in the labor pool. and this
should be taken into consideration when a determination as to
employment discrimination is being made.

Basis: - Title VI of the Civil Rights Act of 1964 prohibits discrimina-
tion in hiring and employment but will not require that
remedial measures be taken when a low percentage of minority
group employees 'in the work farce is cansed only by pre-Act
patterng of discrimination

DAYTOM BOARID OF FRPUCATION v RRINKNAIAN 458 V'S T W 4910
(June 77 1DV 1)

I he district court found that ofr e sepgregation existed in the
Davton. Ohio. school distriet It based it< findings on the
following thrers factors: (1) snbstantinl racial imbalance in
<tirdent badies throughout the svstem, (2) the school board’'s
use of optional attendance zones for high schools which had «
segregative effect. (I he district court folind that the use of such
7ones was racially neutralat the elementary schoollevel and the
court also found that no students in the optional zone were
denied their choice of school because of race.) (3) the school
board’s rescinding of a prior board’s resolutinns acknowledg-
ing the hoard’s role in racial segregation and calling for
remedial measures. The district court at the insistence of the
. court of appeals ordered a school system wide remedy. the
propriety of which was challenged here
i

Holding: ) (7/2x0) Where segregative acts of a school board are not shown

11




; Basis:

to have system-wide effect, a system-wide remedy cannot
properly be imposed. (1) The existence of racially imbalanced
schools does not warrant court-ordered remedial actionin the
absence of a showing of cdausation by segregative acts of the
state or schoo!l board. (2) Such a segregative act, the use of the
optional zone for high school students, had only been faund at
the secondary school level. (3) The rescinding of the prior
board’s resolution calling for desegregation action is not a
segregative act unless evidence establishes the existence of prior
de jure segregation. The case is remanded so that the district
court may establish whether other segregative acts of the school
board .can be established s0 as to warrant a system-wide
remedy. or whether a more limited order must be tformulated.
Pending rfew determination, the district court's present plan Is
to take effect. .

The Fourteenth Amendment forblds the statesto engage'in acts
which establish or further segregate public schools~ The power
of the. courts to order remedial measures to combat segregation
is dependent on the scope of the Fourteenth Amendment's
prohibition. Therefore, courts can only order desegregation of
schools in which segregation ‘s the product of governmental
action.

-



VI. PROCEDURAL PARAMETERS

= '..' {

Reviewers: ‘Aviam Soifer
Professor
School of Law -

University of Connecticut

-Perry A. Zirkel .
Dean 'and Professor"

School of Education:
Lehigh University

+

The cases in this chdpter illustrate some of the procedural hurdles which
must be' overcome in order to obtain a ruling on the substantive lssue(b)
".presénted to the Court.. The two major procedural hurdles relate to the
Justiciability of the issues and the standing of the parties. These concept$ are
interrelated and flexible, presenting a source of discretion and evolution for
the Court. E

There is a cohstitutional‘-requirem’ent that cases or ‘'controversies be

“condréte.” which in legalterminology is referred to as justiciability. Thus, the
substantive claim may be moot and not proper fordecisions due to the lengthy
trial and appeal process before the case reaches the Supreme Court. For
example. in the: Doremus and DeFunis cases. the substantive issues had
become moot becauyse of the graduation of the pl‘nnnff—studenls during-the
course of the litigation. A jurisdictiofial requirement of federal courts related

to concreteness is the limitation to “substantial federal questions. 4.e.. those”
involving federal statutes. treaties, and the Constitution. Thus. the Court

declined to decide Ellis and Sarn Marteo for lack of this jurisdictional element.
Another restriction is the impropriety of deciding collusive suits. when the
parties are not truly adverse. Finally. it has been held improper for a federal
court to issue advisory opinions. which either are not frameéd as law suits or
involve issues not properly subject to judicial resolution.

Standing of the parties similarly stems from the Court’s institutional
avoidance of abstract or hypothetical matters. The complainant must show an
actual stake inthe outcome of the case. The interest orinjury may be financial,
as in Féu51. or personal. as in Mercer. Plaintiffs. generally, may not plead the
interests of others except as they quahfy for class actions. as outlined in the
Jacobs case.

1z n
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The cases which.fol'l(')w; -although they often represent vacated and
dismissed decisions, provide perspective as to the institutional parameters o
courts generally and the singular position of the Supreme Court specifically.
For thtse who seek a hearing from the Court or wish to understand its
decisions, such procedural parameters provide an important, but often

ncglected. context. Thus, these cases are a fitting end to the digest.
- 4 »

DOREMUS v. BOARD OF EDUCATION 5 N.J. 435 (1950), disrnisséd,
342 U.S. 429 (1952) .-

., .

-

Facts: The parent of a child. whq in the interim graduated from the
school system. and a resident,.who is a taxpayer of the school
district. challenged the validity of a New Jersey statute which

B - provided for the reading of five verses from the Old Testament
at.the beginning of each schoot day. -

%

- Holding: " (6x3) The Court cannot decide the constitutional issue raised by
_ . these two complainants since (1) the claim of a child who has
. graduated from the school system is moot, i.e.. no longer a live

controversy: and since (2) the taxpayer cannot show how the
time spent in Bible recitagjon directly costs sufficient tax dollars
to give him a pdrtlculdyhnancial interest in having the statute
invalidated., :

Rasis Lhe Court is limited by Article 111 of the Constitution to
consideration of cancrete cases or controversies. Since neither
ot the complaining parties has a sufficiently active'interest in
the assne the C onrt lacks jurisdiction over the case

FILIIS v DIXON, 120 N Y & 2d. 54 (1953), dicrmicsed. 240 U1 & 48R (1958)

-~

Farrts Members of the Yonkers Committee for Peace brought an
action claiming that the school board had unconstitutionally
denied them the use of a school building for a forum on peace
and war. The members did not challenge the school board’s
right to regulate reasonably nonschooluse of school buildings,
nor did they challenge the board’s regulations as un-
constitutionally vague. 'They asserted that other organizations
had bé¢en permitted to use school buildings; however, they did

e not presgnt evidence that they were similar to those other
oré,am/dnon&. and had therefore been unfairly treated under

. school board ¢lassifications and regulations. Their complaint

D ) was dismissed by the state trial court and their fequest to be
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FLAST v. COHEN, 392 U.S. 83 (1968)

Facts:

Holdirmp

Rases:

heard on the state appellate level was denied. They challenged’
the state court actlon

-

(5x4) The Cbmmittee did not present a case . which must be

- decided on federal grounds, since it now appeared that the state

court sulings-rested on.adequate-state grounds. The Court

. dismisses tHe writ of certiorari. as improvidently presented.

(1) The Court cannot decide this case on fedcral constitutional

grounds since insufficient facts were presentedin the record of |

the lower court proceeding to form the basis for such a claim.
(2) Since the Coust assumes that the state court’s denial of the
Committee’s request to appeal was based on adequate

nonfederal grounds, the Court has no JurlsdlctlonD consider

the case anew.

’

Titles I'and 1 of the Elementary and Secondary.Education Act

of 1965 mandated. the expenditure of federal funds for
educational materials and inschool services to both public and
rellg:ous school children. Federal income taxpayers sought a
deciaration that the disbursement of public funds to religious
schools was unconstitutional. A federal dlstnct court dismissed
their complaint and ruled that, as taxpayers, they' lacked
sufficient interect in the matter to maintain the federalactmn in
court. =~

(5-3x1) A taxpayer may challenge a statute in federal court if
he. she canshow thatitis: (1) an exercise of Congress’s power to
taXx and to spend (rather than a primarily regulatory act
requiring only an incidental expenditure of funds for
admlmbtratlon) and (2) in vidlation of a specific constitutional
guarantee, e.g.. the First Amendment’s prohibition of
governmental establishment of religion and therefore beyond
the Congress’s spending power,

(1) Articie 111 of the U.S. Constitution requires those persons
bringing federal suits to have “standing.” that is, a personal
stake in the outcome of the litigation. Taxpayers have a
personal stake in being free of taxing and spending that is in
contravention of specific constitutional limitations of Con-
gress’s taxing and spending power. (2) The Court does not
decide in this case whether the statute in question violates the
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establishment clause ofthe Figst Amendment. The Court only
decides that federal taxpayers have standing to seek judicial
dctermination of this question.

-
-

- JOHNSON v. NEW YORK STATE EDUCATION DEPARTMENT, 449
F. 2d 871 (2d Cir. 1971), vacated, 409 U.S. 75 (1972)
T acts: - New York enacted a statute providing for state financial
assistance ($10 per pupil) for the purchase of textbooks for
grades seven through twelve. The statute also ena®ed qualified
voterswvithin a school district to vote a tax for textbooks for
‘-grades one through six. If the voters failed to approve a
proposed-property tax to finance school operations. textbooks
could be obtained in grades one through six only upon the
> payment of a rental fee (37.50 per pupil). Indigent mothers of
" minor children brought an action clanmmg the statute to be
unconstitutional. The court of dppeals upheld the con-
;stitutiondlity of the statute, flndmg that the legislature's
o infention to promote education in certain fields by purchasing
B textbooks to be loaned free to grades seven through twelve. but
' . not grades one through six, was based on a constitutionally
' réasonable classification. While appeal to the Court was
pending. voters in the indigent mothers® schobl district agreed
: 10 levy a tg@eforehe putchase of textbooks d]sn to be loaned free
to grades one through six.

Haoldiae (R 1x() QIncethe votersinthe schooldistrict vated to levy taxes
for textbooks to be loaned free to grades one through six as
permitted by statuté. a claim by the indigent mothers that the
statute constituted a discriminatory burden might not present 4
case or controversy. The caseissent back tothe dictrict conet to
determrne whether it had become manot

Basis Conrts will dechne to decide arguments based on maot issnes
~ ' & . cases no longer presenting live controversies,

DEFUNIS v. ODFGAARD._ 82 Wash, 2d. 11 ‘;07(1071) vacated, 416 U.S
312 (1974)

Facts: After being denied admission to a state-operated law school.
' DeFunis brought suit for himself alone. and not for a class of
applicants, asking that the school’s admission policies be
“declared racially discriminatory and that he be qdmltltd to'the
school. The student was admitted under court order, and while

s
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| Holdfrig:

Basis:

__MERCER v.
Supp. 580 (E.

Facts:

Deciciorn:

Holding -

Bases:

appeal of that decision was pending. completed all but the final
quarter. The school assured- that he would be permitted to
complete this. final term.

(7x2) Since the student would be allowed to complete law
school regdrdlesb of any decision on the mierits of the case, there
is no’ present controversy and the case is no longer a proper
vehicle for judicial decision-making.

Articfe Il of the U.S. Constitution ré%c;‘ that the .courts
decide active controversies. §ince the issuéSraised in the case
are likely to reach the Court again and since  this student’s
opportunity to complete school is assured. fhe wusual rule in
federal cases that an actual controversy must exist at the time of
review as well as at the legal action’s beginning is followed here
This case is moot. =~

e .

MICHIGAN sTATE BOARD OF EDUCATION, 379F.
D. Michigan 1974), aff'd, 419 U.S. 1081 (1974)
° . ) :‘%’:

A Michigan statute prohibited the giving of instruction, advice,
or information on the subject 'of birth control by any person in
the course of sex and health education classes in the public
schools. In addition. parents were also permitted to excludeé
their children from-such classes. .No person had yet béen
charged with breach of the statutes. A tedcher in the Detroit
public schools and a local physician sought to have the statutes
declared unconstitutional on their face rather than asapplied in
any particular instance.

Summarily affirmed (67 3<0)

(of the three-judge lower court): (1) The doctor has no standing
to challenge these statutes in federal court. (2) The teacher has
standing to challenge the statutes, but only with regard to how
they adversely affect his/her interest and not the interest of
other persons, e.g.., students or parents. (3) The state’s
elimination of birth control instruction from the public schodT
curriculum is constitutional.

In order to h‘a,ve staﬁding in federal courts to raise an issue
concerning an alleged violation. of a constitutional right, a
person must first be ableq,how an actual interest harmed or -
threatened by the challenged action or statute. The challenger
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must have a personal stake in the outcome of the contrO\;e'rsy
such as to insure that concrete adverseness will sharpen the
presentation of issues, and the injury claimed or threatened
must be to an interest arguably protected by a federalstatute or
a constitutional provision. (1) The dector has no standing since
he cannot show an injury giving him sufficient interest in the
matter. His status as a doctor does not have a sufficient relation
to the statutes under attack to qualify him to challenge them in

"federal court. (2) The teacher-has’standing to challenge the

statutes as they affect his status as a teacher (and if the case is
properly certified as a class action. the status of other teachers),
but he cannot challenge the statutes for theirefféct on the rights
of others, who if they so wish are able to bring a challenge of
their own. (3) The statutes are not overly broad so as to be
violative of the First Amendrhent freedom of speech guaranty

~ nor supportive of religion so ‘as to be violative of the First

Amendment establishment clause. The states have the power to
establish public school curricula and to permit parents the right
to’ determine which courses their children will attend.

BOARD OF SCHOOL COMMlSSlON,li?lS v. JACORS, 490 F. 2d 601
(1973), vacated, 420 U.S. 128 (1975) .

Focts:

Hoelding

Basis:

ERIC

Aruitoxt provided by Eic:

Six students who were involved in the publication and
distribution of a student newspaper successfully. challenged
certain actions taken by the school board and other school
officials which threatened to impair the students” freedom to
publish and distribute the newspaper. However. the students
failed to define properly in their pleadings a class af peicons
adversely affected by the challenged rules. In this case. the
school board challrnger] the court rulings against certain of its
rules and actione The atndente have all pradnated from the

schanl ey stem

(Rx 1) Since the class of students adversely affected by the school
hoard's actions was not properly defined. there wa< no “class
action " Therefore when the six students gradnated. their case
ceased to have validity as a controversy. The students are no
longer adverselv affected by school board actionand. therefore.
have no right to challenge it..The lower court decision
protecting the students have no present validity as to any%rj
and are void.

Federal Rule of Civil Procedure 23 (c){1)and 23(c) (3) requires
that class actions be properly certified and that the class be
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ERIC

Aruitoxt provided by Eic:

are not likely to be actively mvolved in the co
time the case is appealed.

roversy by the

properly identified, especial}y when the originf‘lfomplainants

_. CITIZENS FOR PAl’I\ﬁNTAL RIGHTS v. SAN MATEO COUNTY
BOARD OF EDUCATION, 51 Cal. app. 3d (1975), dismissed, 425 U.S. 908
(1976), reh. denied, 425 U.S. 1000 (1976) -

Facts:

Halding:

Racis

‘Five California public school districts instituted famil);_life and

sex education programs for public school students. The
programs did not promote any particular religious viewpoint in
their curricular coverage. The programs were operated in
compliance with two state statutes which required that parents
have both advance notice that such courses wéuld be offered
and an gpportunity to preview any written or audiovisual

“materials to be used in them. The statutes provided parents with

.~

the right to have their children excused from the programs or
from any portion of them which were offensive to the parents’
religious beliefs. The three-judge federal court on a vote of 2x 1
held that family life and sex education courses, which do not

promote a particular religious viewpoint and which provide -
parents objecting to the programs with an oppertunity to .

withdraw their children from them. are constitutional. Appeal
was sought here.

) : ¥
(9x0) Where the Court does not find a “substantial federal
question.” e.g., violation of a federal constitutional provision;
presented. it will not fisrther review the case Thus the Court
dismiceed the cace

Under Article 111 of the Constitution, the judicial power of
federal caurts includes cases involving “federal questions.” i e.
those involving federal statuteg. treaties, or the Constitution. A
case which does not fit intosthis or any other of the specific
categories enumerated in Article 1ll. e.g.. controversies
hetween citizens of different states. falls heyondjthe‘juriSdiction
of the federal courts. The Court. therefore, cannot maké a final
decision in such cases. Furthermore. the federal question must
be a substantal one.

- -
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. GLOSSARY "
Ad valorem: cord'mg to, the value;” a ‘tax ‘or duty assessed in -
: pro ortion to the value of the property -
. Appellant: X Party. be s/he plamtwe or defendant at the lower
T ' courtlevel, who uponlosing-at the lowerlevelbnngs-an_-_-_,,_.
.. appeal. .
Appellee: o Party. be s/ he plamtwe or defendant at the lowe!:

court level, who is putin the position of defending the’
dec151on upon its appeal. It should be noted that the
.§ame: party may become “appellant ‘and “appellee at
. successwe stages of the htlgauon

' Certiorari: . | "“To be made certain of;” the name of a writ of review"
RN " for a case falling in the discretionary area of the
- . ‘Supreme Courts appellate jurisdiction, requiring an

B afﬁrmativc vote of foui'..lustices. '

' -chs_s Action: 'An action’ brought on behalf of other persons similarly
- sntuated :
~ Concurrence: - An opinion separate from that of the majority ﬁled by

. one or more Justices who agree(s) with the general .
' result of the majority decision, but who choose(s) to
emphasize or differentiate the reasoning or grounds for

the decision. ) : )
De facto: - “ln fact:™ actually occurring.
De jure: ; “By law;" occurring as a resuft of official action:
. . .
Dissent: ... ( An opinion which, dnsagrees with that of the majority
o and‘is handed down by one or more. members of the
- Court. * . S - —— T T
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3

Dismissal;

/

g
.

Due process:

‘Enjoin:

~Ex post facto:

1

In loco
parentis:

Y

In re:
o,
s
» 3. >
(- 2N
Incérporatibn:

ERIC

Aruitoxt provided by Eic:

[ i '9 \ Lot S

Te¢ r'equfre a person by an injunction tg perform'or to.

abistain from performing some act?
-

N e .-
*Decision without “opinion- by the United S_tatés;
Supreme Court in the“manda’tory_ area.of its appalate i
jurisdiction which summarily disposes of the case
because of the procedural status of the parties-or the’
issues e.g:, mootness,*standing, or lack of substantial
federal question: ’

The regular course ofadministration of justice through

- the rules and forms which have been established for the

protection of private rights in courts of law. -

) -
- ' .

* “After the fact;" a law passedafter the occirrrence ofan

act which retrospectively changes the [ggal conse-
quences. of the act. -

*

“Upo.n‘ information of;"-legal Ipro'ceed.iné' which -is

“instituted  by. the Attorney General or other ap-

propriate official in the name of and on behalf of the
state, but on the information afnd the instigation of an
individual who has a private interest in the'matter.

“In place of parents:” charged with a parent’s rights,
duties and respoﬁéibility. In the case of a teacher, this is
a condition applying only when the child is under the
reasohable cbhntrol.and supervision of the school,

y

“In the, matter of:"d ighating a judicial proceeding.
e.g.. juvénile cases, iny whick the customary adversarial >~
posture of the partieg is deemphasized or nonexistent.
Evolving doctrine by which\the' United States S'\':ipremef:;;_;‘
Court has applied a substantial part of thelBill of
Rights, e.g., First Amendment, to the states and
thereby public school officials via the Fourteenth .
Amendment. o .

& N
“*Below," cross reference to a fuller,citation appearing '
sibsequently in the document. ’
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Inter alia:

O‘néfjﬁdge opinion
in chambers:

Moot:

Parens patriae:

Per. Curiam:

-

Police power of
state: )

Prima facie:

Remand: .

- Standihg: - -

' Statﬁté:

-

Sub nom:'

———

“*Among other things.”
Special ruling issued by a Supreme Court Justice under
unusual circumstances and thus not carrying full

precedential effect.

An issue which is not considered by the Court because

" it no longer contains a live dispute of the sort proper

for a judicial decision. A moot case seeks to determine
an abstract question which does not arise upon facts or
rights existing at the time.

“Parent of the country;” referring to the states as
having sovereign power of guardianship over persons
under a disability, such as minors and insane persons.

“By the Court;” an opinion concurred in by several/or
all the members of the Court but without disclosing the

~ name of any particular Justice as being its author.

The power vested in the legislature to make and
establish laws. statutes, and ordinances which would
be for the good.of the state and its people. This power
extends toall areas of health, morals, safety, order, and
comfort of the people. :

“On first appearance” or “on its face;” evidence which
is presumed to be true unless rebutted by prooftothe
contrary. .
“To send back;” action by an appellate court to send
the case back“to a lower court for further proceedings.

-~
-

Status as a proper party before the "Court “as
determined by the Court; requires an actual injury or
immediate interest in the action at hand.

A law enacted by the legislative branch of the fedgralor
state government.

*Under the name of;™ designation for thechange in the



Supra: ",7 ‘_

"Summary

afﬁrmanqe:
R Y

U.S. Re'p}rts:

Void for
' vagueness:

name of either p‘arty (or both parties) in the course of
the litigation, e.g., upon the death of one of the parties
during the appellate process. '

A

“Above:” cross reference to a fuller citation appearing

earlier in the doecument. -

Decision without an opinion by the United .States’
Supreme Court in the mandatory area of its appellate

‘jurisdiction which gives binding effect to the lower

court's decision* but which does not have as.much
precedential value as-afull opinion by the Court on the

mus. the Court feels less consirained to
‘overrule su 'maryafﬁrmancestl;an full opinions while

+ it expects lower courts to follow both equally. The

jurisdictional statement filed in the parties” briefs to the
Court. ratiger than the lower court ofinign. must be the
focus of any inquiry regarding the scope and meaning
-of the summary affirmance.*** :

Official reports of the Unitedétates‘ Supreme Court

decisions. as contrasted to .parallel citations of
unofficial reports of the decisions which are available
through Shephard’s and other such reference volumes.

Constitutional infirmity whena law is sownclear that it
does not provide the specificity reﬁred by due
process. thus making it void.

L
N

! *

© T Hicks v Mirgnda, 422 U.S. 322,335 (1976) (summary dismissal). The Hicks rule was applied
to summary aftirmances in Doe v, Hodgson, 500 F. 2d 1206, 1207-08 (2d. Cir. 1974y Virgin
Idaneds v. 19.623 Acees of Land, 536 F.2d 566.571 (3d. Cir. 1976). Thonen v, Jenkins, 517 F. 2d 3.
7(41th Cir. 1975). Whitlow v, Hodses, S39 F. 2d SK2. 584 (6th Cir. 1976). Bentidkv. Stantaon, 528 F.

2d 688, 691 (7th Cir. 1976): Bractv 1 Stare Bar of California, S33 F. 2d 502, 503n. 1 (9th Cir. 1976).

LY 7 7737 S .Uirm;du. 422 U.S.' 322, 345n, 1 (1976). McCarthy v Philadelphia Civil Service

Cenninr’nt (supra).
) ’

e fdelnian v, Jordan, 415 U.S. 651,671 (1976} . . -

b
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Amish, 24 e

Aptitude tests, 88-89, 104

Arizona, 58, 85-86

Arkansas, 56, 61, 82

Arm bands, 33, 38 .

Article I: Commerce, viii, 60-61; General
Welfare, vii; Impairment of Contiacts,
viii, 6-7, 50-51

Article H1,7 106, 113, 1!4-1!5

Article IV, 7

116, 118

L Article VI, 82

Assembly, freedom. of; .S‘ee Freedom of
Assembly Cos
Association, freedom of See Freedom of
Association
Bible reading. 15, 19-20. 113
Bills of Attainder. 52 '
hablllty employment, 4-6;
}-4 7-8. 9; validity. 3-5: voter
S n 2,13
‘ Busmg. 752 30—92 95-96
,Cahform? }$I~52 65, 92-93 98 IOS-}OG
2T
Cahforma Educat:omCodc 92
Chinese, 78-79, 92-93,98 -
Civil Rights Act of 1964: aptitude tests,
88-89, -

education, 98; desegregation. 106;
hiring, 72-73, 88-89, ‘104, 109-110;
promotion, .73, 88-89 seniority sys-

tem, 73 . \
Class action,_ 106‘ 112 11741 MY
- Collective b&rgmmng. 48, 69-70 72

College: See Higher educatlon .

Colorado. 96-97

14g

state’.

104;" busing, 92; compensalory,

128

'i‘v’amrﬁunist activities, 53-55. 56-58. See

also Proscribed organizations -
Compelling state interest, 10, 103
Compehsatory education, 98, 108-109
Compulsory attendance: Amish, 24; public

schools, 16
Connecticut, 23, 4] - .
Constitution; See specific  Articles,
Amendments, and freedoms
Contracts: employment,

64; _private,
schools, 105, racial discrimination, 105, -
- religious schools, 25; retirement an-
- ‘nuities, 50; school district boundaries,
. 7; tenure, 49-50, 51, 64-65

Corporal punishment, 33, 45-46

Creditors, 3-6

Cruel and unusual punishment, viii, 46. See
also Corporal punishment

Delaware, 80, 103"

Desegregation, 74-76; atttndance zones,

- 82-83, 87-88, 90-91, 92-93, 102-103,
110-111; busing, 75, 90-92, 95-96;
Chinese, 92-93; closing public schools,
83; delay of implementation, 81-82, 87-
.88, 92-93, 94, 100-101; free transfer
plans, 82-83, 85-86, 90: freedom of
choice plans, 74-75, 85, 95; grade-a-
year plans, 84; neighborhood schoo
concept, 91; non-racial faculty assign
ment, 84, 86-87, 90; public recreational
facilities, 101-102; racial balance, 75,
86, 90, 92, 93, 96, 105-106, 110-1}I;
reimbursement of legal .fees. 100-101:
remedial education c¢osts, 108<109;
school districts, 76, 93, 94-95, 96-97'
102-103. See also Racial Dlscnmma—
tion; chreganon

*



Discrimination: compensatory education,
* 98; educational funding, 1-2.9, 12, 13-
“14; federal aid, 98; school district
elections, 9-10, 11-12; school facilities,
_ 113-114; supplying textbooks, I15. See
also Age discrimination; Dcsegrega-
tion; Minority Groups; Racial di
crimination; Segregation; -Sex d_s—
crimination
Dismissal, employce';
‘employees, dismissal.,
Dlstnct of Columbia, 81, IO4
Due process. 32-33; ‘compulsory afttén-
dance, 16; constitutiona! clausd, ix,
contracts, 50;- definition, d20;
. educational funding, 9; employee dis-
missal, 52,-53-54, 62, 63, 67; expulsion,
44; fore:gn language teaching, -48,
fraternities, - 34; hearings, 62, 63;
juvenile courts, 33, 38; loyalty oath's.
$2, 53, 59, 62, 63; maternity leave, 99;
noise ordinances, 40; perjury, 59, racial
discrimination, 104; right to teach, 48;
state aid to religious schools, 17,
suspension, 43. See also Liberty in-
terest; Property interest
E.S.E.A., 27-28, 114-115
Eighth Amendment, viii, 46
Eleventh Amendinent, ix, 109
Employees; See Public employees
Equal Educational Oppcrtunity Act of
1974, 108

See —_Pub'lic

- « Equal protection: age class:ﬁcatlon 68-69,

compensatory education, 98; con-

. stitutional clause, ix; desegregation, 80-
88, 91-95, 97, 102-103; educational
fynding, 1, 2, 9, 12, 14; fraternities, 34,
housing. 106-107; picketing, 39; public
office, 10-11; public recreational
facilities; 102; pregnancy disability, 65;
retirement, 68-69; salary reductions, 50;
segregation, 77, 79, 80, 81, 97-98;
single-sex schools, 90, 108; state aid to
segregated schools, 83, 97-98; voting,
11-12, 13

Establishment of religion: bible reading,

15, 19-20; constitutional clause, viii;
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3":5. prayer, 15,

Fourteenth Amendment:

higher education, 30;

19-20; released time, 19;
religious instruction in public schools,
18; sex -education, 117; state aid to
religious schools, 15, 18, 21, 22-23, 25-
31, 114-115. See also Free exercise of
religion; Religious instruction;
Religious schools, state aid 188

Evolution, 15, 47, 61

Ex post facto laws, 52, 120

Exclusive access, 10[=-102

Expression, freedom of; See Freedom of
speech

Expulsion, 36-37, 43-44

Fair Housing -Act of-1968, 106

Fair Laboy Standards Act, 60-61, 68

Federal Rule of Civil Proccdure 117-118

evolution, 61;

“

» Fee Award Law, 100-101

Fifth Amendment: due process, vihfl,
104;.  liberty interest, 78, property
interedt, 78; self-incrimination, viii, 37-
38, 54, 55 to o

Financing of Education; See Bonds;
Creditors; . Per-Pupil expenditures;
Religious schools state aid to -

First Amendment; See Establishment of

religion; Free exercise of religion;
Freedom of assembly; Freedom of
association; Freedom of speech;
Freedom of the press

Flag salute, 16, 32, 33-35

Florida, 12, 20, 46;.56-57, 62

Foreign language. leachmg, 47, 48, 77-78

desegregation,

106, 109, 111; employee nghts 47-48,

school board appointments, 100;

. segregation, 77, 79; student rights, 32-

33; voting rights, 8. See also Due

process; Equal protection; Incorpora-
tion; Liberty interest; Property mtcrest
Void for vagueness

Fraternities, 32, 34

Free exercise of religion: Amish 24;
compulsory attendance, 24; con-
stitutional clause, viii; flag salute, 16,

35-36; Jehovah's Witnesses, 36; releas-
ed time, 18-19. See also. Establ:shmcnt

o,
h
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of religion; Religious instruction;
Religious schools, state aid to

Freedom of assembly: constitutional .

clause, viii; proscribed organizations,
53 .

Freedom of association: campus
organizations, 33, 41, investigations of
employee fitness, 55, 56; loyalty oaths,
53, 58-59,- 62-63; proscribed
organizations, 56, 58-59; segregated
groups,. 102

Freedom of religion; See Free exercise of .

religion

Freeddm of speech: arm bands, 33, 38:
constitutional clause, viii; flag salute,
32, 35-37, investigations of employee
fitress, 55; loyaliy oaths, 58, 59,62, 63;
minimum education, 14; picketing, 33,

39-4(); proscribed otganigation, 53;.

ordinances, 40; sex\ education, 117;
student newspapers, 42; union dues, 72
Freedom of the press, 33, 42

. public statements; % 65, 69-71; noise

Georgia, 10-11, 92,9596 .. ,, -

H.E.w, guidelincg?98
Hawaii, 77-78

Hearings: Corporal punishn 33, 46, "

employee dismissal, 52-53, 4-55, 56,
60, 62-65, 66-67, 71; juvenile courts, 37-
38, suspension, 33, 4243

" Higher education: admissions discrimina-

 tion, 115-116; campus organizations,
41, employee dismissal, 54, 63-65;
fraternities, 34; junior co lege districts,
H-12; loyalty oaths, 53, 57-58, 58-59;
proscribed organizations;'53, 57-58, 58-
59, segregation, 79-80: ,singlesex
schools, 89-90; state aid, 29-30; student
newspapers, 42 '

«Hispano-Americans, 76, 96-97

‘Housing, 106-107

Illinois, 9, 18, 3840,60 . i
Immunity from suit, 33, 44 P

Incarceration, 37-38 : - o

Incorporation: definition, 120;

First Amendment rights, 15, 18, 20, 29, 36,
37, 38, 41, 56, 61, 65, 71
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Indiana, 2-3, 5-6, 50-51 —_—

Interstate commerce, 60-61

Interstate travel, 66 :

lowa, 34, 38, 49

Japanese, 77-78

Jehovah's Witnesses, 36 .

Jurisdiction of federal courts, 12, 81, 112,
113-114, 118. See afso Article 111

Jury selection, [0-11

Juvenile courts, 37-38 -

Kansas, 4-5, 80 2

Land grants; See Public lands

Liberty interests: corporal punishment, 33,
45. 46, employee dismissal, 63-64, 67,
71; foreign language teaching, 49, 78:
hearings, 71, juvenile courts, 38:
parents, 16, 45, 78, police power, 34;
pregnancy leave; 99: reputation, 43, 63-
64, 67, 71; suspension, 43; vaccination,
33-34 ' )

Louisiana, 6, 16-17, 76:77 ’

Low income groups, 26-28, 65, 106-107

Loyalty oaths, 47, 51-52, 53, 56-59, 62-63

Maryland, 29-30, 59, 60-61

‘Massachusetts, 33-34, 62-63, 68-69

- Michigan, 6-7, 8, 72, 102-103, 108-109,116-

117

Minority groups: Amish, 24; Chinese, 78-
79; 92-93, 98, elderly, 68-69; Hispano-
Americans, 76, 96-97; Japanese, 77-78;
Jehovah's Wimessés. 36, low-income
goups, 13-14, 26, 2728, 65, 106-107.
See also Discrimination; Desegrega-
tion; Racial discrimination;
Segregation

Mississippi, 36, 78-79, 87, 97-98

" Missouri, 11-12, 27-28, 42, 109-110

Montana, 7-8°

Mootness, 106, 112, 115, 116, 12} '

Nebraska, 48 .

Neighborhood school concept, 91

New Jersey, 17-18, 49-50, 93, 113

New York, 9-10, 18-19, 20-21, 25-27,52-53, «
54,55, 58-59, 115 :

New York City‘ charter, 54

Newspapers; See Student newspapers

Noise ordinances, 40

-
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North Carolina, 45, 90-91 -
Ohio, 30-31, 4243, 49} 98-99, 110-111
Oklahoma, 53, 79-80
Oregon, 46
« Parens Patriae, 24, 121
Parents’ rights, ‘16, 45, 49, 78
Parochial schools; See Religious schools,
state aid to
Pennsylvania, 19-20, 21-23, 24-25, 27, 28-
) 29, 35-36, 54-55, 66, 99-100, 107-108
“iPer-pupil expenditures, -2, 9, 12, 13-14
Perjury, 58, 59-60 :
Picketing, 33, 38-40 :
Police power of state, 34, 35, 51, 121
Prayer, 15, 19-20
Pregnancy disability, 65 98-99

Private  schools: admissions discrimina-

tion, 105; foreign language teaching,

49, 77-78; Hhigher . education, 29-30;
property interest,
, 83, 97-98, 105:; state aid, 29-30, 83, 97-
98. See also Religious schools, state aid
to M
Property interest: employment, 63-65, 67;
private schools, 16, 78; schdol district
boundaries, 1, 7; student’s education
33,43
Proscribed organizations, 51- 53 -56, 57 .59
Public employees, 47-48; classification, 49-
50; contracts, 50-51; dismissals, 51-57,
58-59, 60, 62-65, 66-67, 70-71; hours,
60-61, 68; minimum wages, 60-61, 68;
residency requirements, 48, 66; retire-
ment, 48, 50, 68-69; salary reductions,.
49-50
Public land$2-3, 7-8 .
Public office, 1-2, 10-11
"Racial discrimination, 74-76; aptitude
tests, 88-89, 104; contracts, 105; hiring,
72-73, 88-89, 104, 109-110; housing,
106-107; job promotions, 72-73, 88-89;
jury selection, 10-11; religious reasons,
105; school admissions, 105, 115-116;
" school boards, 10-11, 99-100; seniority
system, 72-73; teacher assignments, 84,
86-87, 90, 109=110. Seeaiso Dcscgrega-
tion; chreganon '

16, 78; segregation,’

2
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Religion; See Establishment of religion;
Free exercise of religion; Religious
instruction; Religious schools, state aid

to - : : :

Religious instruction: Bible reading, 15,
19-20, 113; evolution, 15,47, 61; prayer,

15, 19-20; public schools, I8 released
time, 15, 18-19; sex education, 118

- Religious schools, state aid to: contracts,
24-25; facility maintenance, 26-27;
federal funds, 27-28, 114-115; higher

" education, 29-30;. instructional
materials, 22, 28-29, 30-31; personnel,
28-29; remedial services, 28-29, 30-31;
salaries, 15, 22-23; tax credits, 16, 26-
27; tax exemptions, 21; test administra-

' tion, 25-26, 30-31; textbooks, 15, 16-17,
20-21, 22-23, 28-29, 30-31; transporta-
tion, 15, 17-18, 30-31; tuition reim-
bursement, 15-16, 26-27

Remedial education; See Compensatory
education

Reputation, 43, 63-84, 66-67, 71

Resldency requirements, 48, 66

Retirement, 48, 50, 68-69

Rhode Island, 21-22

SDS, 41 :

School boards: electnons. 8, 9 10; liability -

for bonds, 4-6; membership re-
quirements, 10-11; racial imbalance,
10-11, 99-100

School districts: boundaries, 1, 6-7, 93;
desegregation, 93, 94-95; 96-97, 102-
103; elections, 9- Jg funds, 13-14; junior
college. 11-12; taxvanat{ons 9,12, 13-
14 < "\ )

School finance; See Bﬂnds Creditors; Per-
pupil expenditures; Religious schools,

- state aid to

Sectarian schools; See Rchglous schools,
state aid to ©

Security laws, 55 . .

Segregation, 74-76; Chinese, 78-79; high
school, 77; higher education, 79-80;
private schools, 83,7 97-98, 105;
railways, 76-77; violation of constitu-
tion,. 80-81. See also Descgregation;



Racial discrimination

Self-incrimination; See Fifth Amendment,
self-incrimination

Seniority system, 73

Separate but“equal; See Segregation

Separation of church and gtate; See
Establishment of religion

Sex discrimination, 74, 76, pregnancy
disability, 65, 98-99; single-sex schools,
89-90, 107-108

Sex education, 116-117, 118

Slavery; See Thirteenth Amendment

South Carolina, 80, 89-90

Speech, freedom of;, See Frecdom of
speech

Standing, 112, 114-115, 116-“7 121

States® rights; See Tenth amendment ‘

Strikes, 67

Student newspapers, 42, 117

Subversive organizations; See Proscribed
organizatiops

Suspension, 33, 38, 42-43

Taxes: accounting, 6; ad valorem, 12,119;
collection, 1, 2, 6; Congress, 114,

s .-
varia‘tions,- 1.2,9, 12, 13-14; state limits,
9, 12; supplying textbooks, 16-17, 115;
voter ratification, 13, 115 '
Teachers; See Public employees
Teamsters® Union, 72-73
Tefinessee, 82-83 :
Tenth. Amendment, viii, 61, 68, 109
Tenure, 47, 49-50, 51, 54, 64-65

. Texas, 13-14, 35, 64-65, 79

Thirteenth Amendment, ix, 77, 105
Title VIII, section 803, 95-96

Title 42 U.S_C., 43-44, 105 ’
Treasonable acts, 58

Union dues, 72

Vaccination, 33-34, 35

- Virginia, 80, 83, 85, 98-99

de for vagueness: definition, 122, loyalty
" oaths; 47-48, 56-58; picketing, 39, 40;
proscribed organizations, 52-53, 56-58

Voting: 60% rule, 2, 13; eligibility, 1-2, 9-

10; school board elections, 8; school
district elections, 1-2, 9-10, 11-12;
taxes, 13, 115 '
Washington, 57-58 -~

[4

credits, 26-27; -distribution, 1, 2-3; West Virginia, 13, 36-37
exemptions, 21; school  district Wisconsin, 24, 63:64, 67, 69-70
. * . . ) H o “
t — -
- L]
4 o ' _ k32
* . *




