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Thls report contaxns the recommendations of the.Softw re Subcommlttee

3

of the Natlonal Commlsslon on_ ﬂew Technologlcal Uses\of Copyrlghted Works . NTU)

concern1ng the way;;n whlch computer programs should be dealt-w1th by changes -

_;;; 1n Tltle 17 of the- Unlted states Code (the COpvrlght law. of the Un1te& States)r .
| PR 1/ .

e, - .
7 , atlons have not been adopted by the, Commlssxon. They are belng .

prlate, oral com-'*

circulated at thls tlme in order that wrlttep or, when appro
terested part1€S*SO tBat the Comm15510n will be able to
= =

-

ments may be made by in

. base 1ts f1na1 report in this 4rea on the broadest posslble foundatxon. -

TR The Software Subcommlttee'has souéﬁt to determ1ne how tod baiance

o

.

..1mportant 1nd1v1dﬁhl and socletal lnterests whic h confllct thh one another

- -
D~

\

to-a certaln extent. Those lnterests 1nc1ude the broad d1ss

" . T
. . .

toadthorshlp - here 'coqputer programs, the ablllty of authors to recover

emlnatlon of works

’ T ds

e dlstrlbutlon of thelr wares, d the protectld%~ofrworks
oy

thelr costs' from tn

u ' -

< ."of authorshlp agalnst e mlsapproprlatlon. The Sdb;dmmltteé Submlts that

. _ . <
these interests ‘can best be balanced thh respect to computer programs3 as;?i'
S R

« e ' T -
- - . . - . ,.‘ K - S e X
. . . ; a
. .- -
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. . . . ) . .o ;

: : :
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.

"‘ 1/ Indeed, ce?tain Commissioners: are skeptlcal about the need fo
JERJ(: .protectlon for computer programs as well’as the copyrlghbablllty of. such works.
.See Part v, entitled “Eostscrlpt. , L s . . .

r any form of .
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. 'with. all other uorks of authorsh1p, by affordzng such vorks copyrxght protec-. '
2/ . . ‘ o . Cy
. The Un1ted States Const1tdt1on provrdes that Congress Qas the power
hd A . é. R — )
' to-promote artistic and sc1ent1f1c progress by grantdng 11m1ted monopolles to o

-~ . .

R . " . - ' . 1 - "tl . Co
. authors and 1nventors. Congress has exerclsed th1s power by enactzng copy- '

s ¢ .‘ ' *

= - right andﬂpatent laws. Tpe underlylng rationale for such lavs is that they '

- ’ . . . -

- . - r

prov1de Incentlves for the creat1on and d1str1bht1on of orlglnal works whrch

N \ . LI ) -
P

,q‘areqpf vaIbe’to society. "Copyright lawlgrves modergte‘protect1on to the 7
o~ ) s ’ . ] , -
’d"_orlglnal writings of authors for an extended perzod of time w1thout regard
. 4 '.‘ N "wJ_';) . . R .
;¢é§ to the qual1ty of the work -Patent. law,. on the other hand, gives stronger
‘-" .. ‘,\33; i ' - . - T - ’ -
# x' ~ '.% . ; '{/ [ * . ’ B °
e 2/ It is 1nterest1ng to note that after a tbree-year study, the Br1t15h Com-",
’ fy,mlttee to copsider the.Law on Copyright and Designs, in its report to Parliament,
) : made - recommend3t1ons concerning computer programs which are very similar to those
-;g;tconta1ned in this- draft. Paragraph 520 of that report (known,_after ‘the commit-
T oLteels chalrman as the Whltford Report) contalns the follow1ng recommendatlons.
| ' l) Computer prografis should be' treated," for copyr1ght T S~
- < - ‘ purposes, as literdry works. . ) - )
. R S N - ¢ .
2) The storage of copyr1ghted mater1a1 in ‘a computer )
‘WEMOTY, should be an action over whzch-the copyright .
, - owner has control. « AR
-~ ' ,. : = : - - T
] ) —~—
l - 3) Programs and data bases should enjoy . the same ‘terms '
SO . of protectlon as other copyr1ghted works. .o :
S - o ' : . T
4) Copyr1ght 1n works. produced with ,the aid of a.computer )
. S ‘Should belong ‘to those who devised the instructions . )
. F A and originated- the data whlchﬂled to that particular .
. - ‘ ) . rESUIt. . '. . " - ‘-'\' i‘ ' * T
> : 5) The unatthorized "use" of ‘a ‘copyrighted program should = °
B . - . [
. -~ bg an 1nfr;ngement . - :
e P - ..
£
. The Wh1tford Comm1ttee was unanlmous as .to the flrst four r?commendat10ns, but N
- . there wis a division concerning the flfth w1th ‘a maJorzty favorlng the “use= 3
1nfr1ngempnr result. v Lt ‘ S ;4; ' .

-
-

. . {. -'."" ’ .




protection‘to certail
f.time_if and only if the fe

useful, novel’and nonobvxo

f‘Very broadly, copyright is
L

-patent 's purpose i

expllcate varzous problems by the use of

. A /

}%"computer\pfograms are more

- 1
e " .

4 -

e the ideas themselves.

. -3 =

:,

n_discoveries.of-inventors~f6r a much.
' A

r

shsrter perlod of ¥

deral government 1s satxsfled that the work is’ ’

us to those fam111ar Wlth the related technology.

v

deslgned to protect the express}on of 1deas while

t
Fl

1

. . %! - : :
“In dlscus51ng computer programs attempts are often made.to

! s

-

thefsubcommittee has. 1n the past resor tQ such devices.
' ’ ! __/

1unfortunafely ot ptherw1se are “llke" 11tt1e else. They

N

;//;fftings whlch set forth 1nstructlons or sets of 1nstruct
<

J—t‘ \ .-

L _\

or telev151on sets.‘ They

-—-

| .

are 1nstruct10ns flxed/an a. tan

@
L 3

thhln the “ambit of tradrtlonal Amerlcan copyrlght.r

2

can ﬂlrect the operatlonzdﬁ an automatig s

retreiving OY transferrlng

N

R A computer program is a writing whlch sets fort

P

LY

analogies in which,thefstatement

as‘thls sounds it bears empha51s. . they are nof’"llke“ books palntlngs,' “

s to protect‘what.are generally understood to be 1nvent10ns -

- N .9

1

or less like..." is frequently used. Indeed; SO

. Programs,
are, however, )

1ons As szmple

® .

glbLe form of f;f .-

P

expfes31on° As will be. dlscuSSEd in some deta;l below, they are thus ": .

« - . .
' . £

. . -
A . P—

h 1nstruct£ons whlch;

ystem capable of storlng, processlng,;a

information. It is an explanatlon of x process 7

A sl T

and not the process 1tse1f. THis. d1st1nctlon between the process and the

r1t1ng which descrlbes 1t 1s of crxt1cal rmpqrtance t
P /'J

W1th a computer program as w;;h

L

copytiéht.applles to computer programs.

o understandlng how -

N ?

. | p

-
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-

- all -forms of creative endeavor, there are three dxfferent phenodmena:

- - w .
. . 1) A descrxptlon of the act1v1ty (process)

©

2) The act1v1ty (process) 1tae1f and

'3). The results of the act1v1ty (process)
. . Descrzptzons of 2 process are. protectable through copyright wzthout
L . . . 3/

regard to whether they ‘are narratxve descrlptzons or llsts of 1nstructzons

Processe§ or prxncxples of operation -- 1nd1cated by the second category -

2 - L

.
are protectable, if at all, through patents or trade secrecy. ‘The ¢opyright -
N B .
« status of the results Ek

-

the 3ct1V1ty or process is not dealt with in th1s

g report wbxch is concerned onﬁy w1th the copyright status of the computer pro-

.gram., At all events the program 1s. not the process itself but is a writing

==
.. .- . o
ki 1
-

o
.

.3 - ” -’ Y-
N \ .

o

¢ .

3/ oIt has been éuggested that a program, in obJect code =-- that form of the
program which when insérted in the computer activates machxne operatlons -
.might be constztutlonally anopyrlghtable because of its lack of communicative
‘potential. To the. untrained reader the obﬁect code does seem to lack communi-
+ ;- cagive potential. That-could also be" said,” however, of such c&early copyright- -
. aﬁiﬁ works as a book :in Sanskrzt or a mathematical table of numbers. The
’ Subcgmmittee is strongly of the'opinion, that, if 11nes'must be drawn between"
thosesforms of programs in which oopyrlght may, and those forms in-which 1t
. may not. constltut1ona11y subsist, that should be done by the judiciary to whap g
such tasks - have tradztlonalLy been given- in JFight of. changlng technological and
marketplace conditions rather than by the Commxssxon ig its recommendations: to .
Congress. . . . e o . S ST .

. Lo Copyrlght protectzon for programs would clear}y be constitutional and
1nvulnerab1e to attack- directed at their utzlxtarzan and-apparent non-communicat ive
¥ nature. . It is noteworthy that ever sxnce the 1909 Tevision, such diverse works bf
a ‘authorshipras telephone booksu Leon v. Pacific Tel. T Tel. Co.% 91 F.2d 484 (9th
Cir. 1937); freight-tables, Guthrie v. Curlett, 36 F.2d 694 (2d Cir., 1929);
. interest tables,, -Bdwards & Deutch Lichographlng Co. v. Boorman,. 15 £>2d 35 (7th v
Cir. 1926); 11st3~of motor vehicle registrants, New Jersey,Motor List Co. v, X7
», Barton Busxness Serv., 57 F'ﬁd 353 (D.N.J, 1931) ‘angd lists of otherwise mean=
,1ngless five-letter,code "words" Relss v. Kational Quotation Bureau, 276 Fed. 717 -
| “(5.D.N.Y: 1921); whose value laes in utility rather than artistic merit; hrave all
=, been found copyrzghtable. The intellectdal effort required for the creatxon of a'

computer program is-.really not- different .from the'efforts vhich created the above-

- ﬂoscrlbed works whlch-have been héld to be copyrzghtable."~ LT .5:7

4

‘., .-'. _‘[." ' o “f‘ . S ] ' , v v oo :




\
\ f '
that\sets forth a set of lnstructlons perm1 ting the process to occur. {

TR

o~

“As such ‘it 1s copyrlghtable. The Subcommrttee, therefore, beL}eves‘thatf

-

.
~ . -

.
%

Congress was correct in treating them as works of authorshlp in a }
4 5/ | f
1egxslat1ve report accompanylng the new’ Copyright Act. . ' S e 4
) II. ﬁhy Protection? ‘
' The cost of developing a complex computer program is far greater ’ a
i . “.' A - / L] i *
than the cost of duplicating it. Coniequently,,computer programs are likely
to be disseminated'only)if: T . \ _ N R
_ 1) 'The creator can recover all of his €osts !
. i gl,’ plus a fair profit on the first sale of _ : .
? . ‘the work,.thus leaving him uncqncerned - . ﬁ/}/
s about the later duplication of the.work; : ~
b i - . . * . : _ ”
. . '2) The creator can spread his costs. pver - - C L
' . mltiple copies of the work with some ; .
form of protection agajnst’) unauthor- , '
e ized duplication of the work; | \\ )
AT 3)4 The creator's .costs dre borne by another, ' :
T > \as, for example, #hen the gavernment or a .
oundation offers. prizes or awardsj or, )
. . 4) Thé 'creator is indifferent to his costs . )
7 '_ — and’ donates the> wofk to the pub11c. 5 . . ' N
z . \J . {
. The consequences of the flrg; p0551b111§y'wou1d be that the pr1ce of
v1rtca11y any program would be astronomlcal leadlng necessarlly to a drastlc -
” - _v’, I
reduction in the humber of‘programs markeaed. In thls‘country,,pOSSLbrthles 4.
! o LNy -
: three and four occur but rarely outsidé of academic and g%yernment-sponsored \S .
- : - Lol : 4%3 Sl . T
.« Tw A ""‘.'—‘\‘ “ . ‘- ' . 7. ) §, : i . ‘ . S - 2
4/ H.R. Rep. No.-1476;794th Cong., 2d Sess. (1976). S oz -
.5/ P. L. 94-553 (1976). o ) Vo )
o == . : . . ‘ “’\ - . N ' . ' ¢ .
. :
. ’ '- - .- 6 J .
L I . - % . y ,
Y | i éﬁ .
. . - -‘—‘_\ . .", -



T K -
v .

PR NN L : .
research. The Subcommittee is, therefore, satisfied that ‘some form of protec-

&
\l
L . W a :
‘tion is necessary to encourage the creation, and Broad distribution of tomputer Ea[/
: : 6/ e N ) . - P
programs in .a competitive market. These works are the p}oduqt of great ’

. . 4 ® ' M ! .
intellectual effort -and their utility is unquestionable. _They permit the* ?:
rapid and accurate completion of tasks that otherwise would have to be per-

in this instance is clearly of great

—

- formed manually. Copyrjght protection
. %

2 . ‘ : _ ‘

social benefit in that it.prevents the unjustifiable utilization of another's

. r -
. : . .l ... N T

. creative efforts without the. permission of the original creator,
. ~at , ; 1€ O

/s
}

4

sy

ks -

III. ’ﬁﬁyACogzgightZ

8 - -h';zf In examining numeroué'non-éopyright and "hybri&".proposéls for pro- -
N T - . . : S
".\ceé{ion;f/as well asin giving thought to other considerations, the Subcommittee ~ -
5 -, S ! . - . . ¢ .

concludgé 1;_tﬁét pfograms are nog diffefent'fronLétper works now subjéét_to .

égiyriéﬂﬁ and, therefore, do not require é.sepagate form of protection;'?) that

L] - . -

the use-of any of the other mechanisms for securing rights in‘iﬁter{ectual pro-
/ perty impairs-broad access to or use of;, information to a %ar greater extent thaf
) .‘ ' . 8/ Lo . '- ’ '}_-7 S . - (_/
. does copyright; and 3) that many proposals for ne% forms of protection are in
e _ A _ 9/ v . . )

’

most respects’indistingﬁishable from'copyright.. BN T .

N - \ \ g P

6/ Indeed, several gmore or less mutually exclusive forms of protection are cur-
Tently utilized. AS discussed below, the.Subcommittee believes that the publjec
- interest can best beisprved by clarifying the availability ‘and scope of_these
| forms, and, fnrther,&by providing.forsclear copyright protection. For a’dis-
- cussion of the economic impact of various forms of protection see Braunstein

-y

et al., Econopics af Property Rights as Applied to Computer Software and, Data ' |
R 3jtﬁhses,(1977) INYU Réport prepared under contract with CONTU]. . 7 o
LT ; : ) . ) e s J
.%2{ Such hybrid proposals generally com%ine~e}ements of patent and’lcqpyright. .
. See, e.g., the various proposals found in Kinderman: . ' , Special Protection
" Systems for 'Computer Programs, .7 I1.1.C. Quarterly 2 . TL376).and made, to .the
World Intellectual- Property-Organization (WIPO) in ol "Computer ‘Software
Prétection -- Present Situation and Future Prospects,' .. Copyright (Mar. 1977);;5
"'7.2.- ) . e . - - X ‘ . ."- . -
" .8/ For a comparison of the cHaracteiisticé of'thg’thrée,mgﬁbr pfo&ective- - .

Eéchanishs‘see.the teble-and the comments thereto, pp. 13-15.
See Kolle, supra,unote 7. . S . YL -

.
~ 1/ . -

RIC . L SR -

’ . . . h - . -
R C . ’ . . , . . . )

, |
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- '

A reading of the Act.of 1976 dnd <onsideration of its legislative .

-~ 10/ A ’ . 1 ) -7 .

history indicates ELNECL was Congress' intent that computer programs be *\\-
. o L - b o v _ 2

witﬁi; its ambit. The'Softwarg'Sd?committeg does mot, of course, base its .

Al ~ -

conclusions solely upon Congressional intent. The Subcommittee does gelieve. '
- . . \ . X ) . .

:

J qghai_copyright is appropgiate f?& computer prograﬁs and that, because of a .
A . s i ’ N

lack;of precision in the new law, amendments, as indicated on pp. 16-23, are
\ . . . L ‘\ !
57

. - -2 N . ','r . . . ) ’
. necessary to state clearly that it encompasses computer .programs and\if

"

a 2 :

clarify the scope of copyright "in such works. L.

- \ - From a policy standpoint, the worth of copyright protection is mani-.

: : I
; - . . . / es ]
fest. As one commentator observed at the time the Register of Copyrights first {,

M L. . FCe C11f _

agreedgto accept programs for cdpg£1ght registration,  the other forms of protec- °\ﬁij
‘ g s . 12/ NG

tion do little to encourage th dissemination of information: Any form of

. .
PR ~ -

protqctioh'fprfbomputef programs other than copyright would restrict society's

o .,
, : :_\v

10/ See Piir 94-553, §§101, 102,301 and accompanying'House_and:§enate'Réport;.
The House report is particularly instructive. Concerning "literdry works,"-in .
“which copyright subsists, it states: ' "The term does not comnote any criterion

of literary merit er qualitative value...it includes...computer programs...."

H.R. Rep. No. 1476, 94th Cong., 2d Sess. 5& (1976), ’ o o
.11/ From 1964 -until January 1, 1978, the authority.fd% seeking copyright in a‘ _
program has beem, and will continue to be, the Register's lettern of May 19, 1§E§{

o A}

. . -~ . L
12/ '"Without czsyright protection, the developer of a computer progr;ﬁ_is con— .
fronted with.a choice between carefully concealing the' program or contributing
it to the public by disclosure. Nedither alternative permits a large scale
distribution with the reasonable- expectation of.financial cdmpersation. There

is a possibility of protecting computer programs under the law of unfadir competi~

"tion., The sst likely source of'protecti?n, however, the doctrine of trade’secrets,’
S

would not seem capable of supporting a syStem of wide scale commercial distributionm.

An idea will not be protected as a trade secret if examination of the marketed manu-—

. ¢ factured item would completely disclose it to the observer. .Moreover,’the ‘require-

ment-of secrecy is both stringent.and unclearly delineated, and the remedies, available

‘\are Iimited." Note, Copyright Protection for Computer Programs, 64 Colum. L. Rev.
, k274, 1298-1299 (1964). R B
S . ‘ DS _ 5

« - .
. -
‘ ) l 8 * ‘
L. . .
: . ¢

~
~
-
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access to'information to e greater extent than does copyright because ‘such
. | . . ) .

other forms afford proprietors far greater monopoly power over their wares. -

" The most ‘significant of these forms are (1) federal patent protec- f

.
—

jfion, (2) the various state laws of trade secrecy, and (3) the laws of unfair
tition.  The use ‘of pécents to protect software gives rise to at least

three problems. In the first’place, the availability of patenfiprotectibn for
. 13/ S . . . . ‘ _
programs 1is unclqar._— In the second place, even if available, only software

meeting the rigid standards of'novélty and nonobviousness requireh,by Title 35

"« - of the United States Code could be patented. 1In a "Ra;ent-only" world, there~
fore, most progyams would be unproﬁécted and those which were patentéd‘yould
- a i . - . ‘? . f . ,~ . “ -

“feceive protect on -- extréme1y7strong protection against use ﬁy.others of.

- the unéerlying concepts or.princigles of‘opgrat%pn ‘ ThejreqairemEntsffor copy-~

right protection -are much less stringent, which means that all .such works will -

7 .

be protected subject oﬁly to the requirement of originality. The strength of the |

p%btection will be substantially leés thén tﬁéc>afférded by a patent. And, in'fhe
L - o 14/

" and

©S~ third place, unlikecopx{%ght, Patents cam be used to protect "processes,

-----.q.---.‘---‘------.-----------------..,----~-..-_------

K 13} ]Recent decisions in the Court of Customs and Patent Appeals oxrdered the
&;-E;hrd of pateats-to software (or softvarefike creations) over the strenuous
objection of two jydges who held that Gottschalk-v:-Benson, 409 U.S. 63.(1972)
° and Danii-v:-Johnston, 425 U.S. 219 (1976), cases in which the Supreme Court
* ' found software to be-ineligible for patent protection, precluded .such .protec-
— tion. In-re ‘Chatfield, No. 76-551 and In-re-Noll, No. '74=541. The preceden—-
tial value of these cases in the face of possible Supreme Court review seems
t and Trademark Office annouhced

’

7' questionable,'at best. In any event, the Pat

* -on December 14,. 1976, that it would rely on Bemson rather than Noll or ‘Chatfield
"since fuither-:eview or clarification [of tWem] may be forthcoming." 954 0.G. -

550, 312 E.T.C;J. at A-12. The Solicitor Geperal has asked the Supreme ‘
Court to review the decisions in Noll and. Chatfield. d

’

. 14/ Cf. Title 35 U.S.C:_SlOl and Benson, n. D§>4§G;;!Q with'P;L.'94-553,‘§102(h),
o - NG




fringement.

— . o (g

[ -9 - :
\]' . ; . )

-

Ihe 1ndependent creat1on of a work 1dent1cal to a pre-ex15£1ng

;copyr1ghted work does not 1nfr1ng§ the copyr1ght in that prlor work.

>

Secrecy.

35
7

¢
.

Its deficiencies mIv o T2 brlefly 11sted: ' : N

The most w1de1y used\fonm of protect1on currently employéﬁ’1s trade
15/ .

ey w\‘,\;’ .

P
. -
T~

v

1). Host111ty to the free exchange of ideas —— A secret

~is ;ust that--if malntalnedalt may coatribute to 1ts,d

owner's. prof1t but’ not to'the broad dlssemlnatlon

vand interchange of information. o

I
\

2) Inappropriateness with raspect to generai purpg}e

programs having a potentlallyelarge market -~ A
trade secret by its -very nature is soicthing :hac
its owner cannot distribute wxdely, anCc ~he .
dlStn&butlon of each copy of the itex= in w.:ich’a
trade secret/is asserted makes It 1ﬂcrea51ngly

likely that a breach in security and, therefore, y
loss of the secret will occur. - ) . )
39 Ease of loss —— Trade sécrecy protecti 1.geﬂera11y be- -

-

4) Expense -- Each.transactlon involving a "secret' - .

comes unenforceable through ¢i:closure of the confiden-
tial process or formuta to ¢ .7one outside the scope of
the agreement between the entfrepreneur and his custom— |
er(s). Whether such disclosure.is intemtional:, inadver-
tent, or causéd by the “disclosee" is. of no moment as -
far as. the losg of the secret is conce-ned. ~Not only

can a trade secret be-lost through laxity on- the part

“of its owner but tenacity can vield the same result

as where the record of the ‘trial recders the secret‘”
pub11c, and thus unenforceable. *

."

e

program requirgs substantial expenditures to main-.
tain its security, thereby addlng cons1derab1y to
the cost of the product. i

2

_\f..\
A

® t m mfEm m e h mem A EE % E o mm e = m ek oaaAatm & & aa®wes .- aae s a-

’ - 4 -

15/ For a general diséussion of the use of trade secrecy in software.pro-

w

‘tection, ﬁee Bender, Trade Secret Protection of Software, 38 Geo.. Wdsh. L.
Rev.:909 (1970) and 3 Computer L. Serv. 54-4 art fZ (1975).

A ol ’ ‘ .
. ! ¢ N s? . -

‘under the'patent system the independent development of the same work i an in-

—_—

[



secrecy serves poorly. Its protection is provided by uniform federalilaus;

..\ , : £ e

Ly L2 '
5) Non-un1form1ty —- Each state rs\free to develop or
not to develop the doctrine as it sees fit. 16/ - " a
Horeoveg, as’'a judicially created concept there : S
is frequently ambrgu1tx as to.its existence and . .

scope. ) L7
: ) r
. Copyright,.in contrast, serves well those interests that trade
N .
[ )

~

J

- -

4 &

'

. transaction Gosis associated with copyrzght are smaller than those assoclated

-wzth other form o}\protectlon for 1ntellectual property; - under Chapter 4 of

-

'S . ! 17/ :

the new law copyr1ght protect1on is d1ff1cult to lose " copyright 1# desmgned

to promoce.fhe-d1ssem1nat1on of 1nformat1on and 1is part1cularly well- sulted to.

-+ large scale distribution of intellectual property; and, unlike trade setfet
! : perty;, rac _

protection, it does not inhibit development of ‘the art.

- .2 = -3_8'/ h : !

l

The common ﬂaw doctr1ne of’ unfair compet1t1on also may be used to
~

protect software. It is based upon ‘the pr1nc1ple that one may not approprlate.

/

_ a competitor's Sklll, expend1tures and .labor and prohlblts false advert151ng

AR
or the "pass1ng off" of another s work as one's own. Its utility is 11m1tedé_ .'

—
~

-

' by one of the same shbrtcomlngs as trade secrecy —- lack of nat1onal un1q§rm-

-

vxty - and by the absence of one of copyr1ght s strengths - appl1cab111ty

to th1rd-party users as well as to part1es to an orlglnal transact1on A

small body of federal law developed around §43(a) of thg Lanham Act,

..............

19/ '_‘1-

---------------------------------------

! 16/ See Nycum, S.H.» The Criminal Aspects of Compueer Abuse. Applicability '

Sf'the State Penal Laws to Computer Abuse (1976); the article contains .a

I

r

. discussion of the’ developmeno of trade secrecy protection in its civil and
“eriminal forms. :

«
>

17/ See generally P.L. 9&—553 §5405 & 406.

e

-18/ See pps/ 20°& 21, infra, for a dlscuss1on of the ‘extent to whlch ‘the new Copy—
rrght Act y affect the vitality of trade secrecy protectlon for computer=programs

19/ 15 U.s. c. 51125(a) R Y

+
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. has, to a certaln extent made unfalr competltlon a féﬁeral doctrlne R f -
- 20/ 1 » RO . o :
" as well. -Thxs prOV1des rlghts suppiementary to those found in, copyraght
- :/ : 'l. .

- ~“but’ because its §!ope 1s not as bnoad=as copyrdght 1t alone does not

.
, . "

' offer SﬁfflClen protectlon._ For example, the unauthorlzed copylng of a‘
. ( R

- than resale, could be a copyrlght 1nfr1ngement with- - L

»;work'for]use,.rathe

- “ . . " I Sata L ) . - ) ‘ .
qi‘outr§;~unt1ng to unfa;r competltlon. Y S .,}-
A R ' . S, . <

L3

The Subcommlttee, ‘of course, 1sr%ware of some tgg lmony recelved R

S . .
’ P ‘ , - \ r‘ .
by the Comm1531on to the effect that copyrlght may be nelther needed nor use- , .

:

' ful in protecttng programs.. Two general contentlons were € made: flrst that .

1

the software industry is hurgeonlng in a market where the avallabllzty and

‘. L4

. efflcacy of legal-protectlon is, unclear and second that, since - 1nfr1ngements

&

g of programs are “difficult to detectkvenforcement of any. law 1s rendered diffi~ .

cult.

A4

As to the fLISt content1on, 1t 1s not true“that the software explOSLon
T
e . - e ov . -4

has occurred 1n the absence,of copyrlght. Rather, it has occurred in a‘world in

J .. P
" which aﬁghmorphpus mix of-trade secrecy, copyright, contractual and, peérhaps,
‘ y.ooo ° e rLT . _ . : .

patent protection.has bsen availablé and has been employed by various proprietors. ’

(] ! .
@ oo : . Lo -~
S, . . . : &

.. .. . . . . - -’

r - ‘

e e s ' . . . .
AT e - 4 : . . . oo . o, x

3
?"h2ﬂ7 See Alllson J. R., "Private Cause of Action for Unfalr Competltlon Under
;'che Lanham Act",‘l& Am.Bus L.J. 1° (1976) o \ : - ' ’
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T For example jalthOugh no cases deallng d1rectly with copyrlght 1nfr1nge-
PN

" “ment in computer programs have been reported and desp1te the fact that to

v ., o € -

<. ‘datéeonly some: 1300 programs have been regzstered w1th the Copyrlght Offlce,

;lr 3

.)Q )

- -

large number of general purpose programs avallabze for sale or lease bear ’

I\‘—— B 21./". - L
copyrlght notlces. - These notlces have permltted copyrlght holders to o

N A
achleve settlements with susPected 1nfr1ngers W1thout ‘the nece351ty of 1nsti‘,
. . 22/ . . : . :
tutlng,sultb Thus, ‘it seems that, in at least some cases afftxatlon ef

a copyright notlce, wlthout more, creates a level of protectlon in the market.

]

. The real quest1on 1s not ‘whether the 1ndustry is burgeonlng —eswith or w1thout

copyrlght - but whether a change 1n tﬁe status quo that would decrease re-““

liance on trade secrecy and other means of legal protectlon that restrlct

'access to these works LS des1rable, part;cularly 1n view of trends in the

-

1ndustry toward the marketlng of software products totally 1ndependentL$
fromlthe'machines themselves. ' ' - : _ F s
) . \ ‘ ' '

: ~In’ short, ‘as stated above, the Subcommittee belleves that the

Commlsslon s recommendatlons should be that the law specfflcally provzde
/for‘the protectlon of progran&’and that it do s0 in a manner de51gned

to avoid the rapid obsolescence vhlch befell the 1909 Coptf;ght Act. If

"'. \ —__@\ h)

."those recommendatlons lead to reduced rellance on trade secrecy protectlon,

»
- - A

"’_'athey wlll undoubtedly have the’beneflclal effectrof cau51ng the products

-.of the 1ndustry to become ‘more W1dely available at a lower unit prlce.

oo . T . Y 3
g I i Al 4
-~

.~y

..

-

o '21/ Includlng, for example, all of the prograi—prodacts from IBM and the
) ngltaL-Equlpment Corporation. ¢ _ : 3

22/ Testzmony of Danlel McCracken at the: November, 1976 meetlng and telephone
conversatton with Elmer Galbi, Esq. of IBM. . ,

——
o

);‘4 .
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- o With respect to the second contention ~—- the asserted difficulty con=

a

v -

T e & .
.r—'.' ’ - /

cerning enforcement - the p0551b111ty that v1olations of law may go unﬁetected '

-

-~ cannot militate against the law s existence, it merely suggests that more

T . s : [
£ - : .,

4 .
‘ efficient means of enforcement need to be sbught. e L
s - - o Y -

- . , ‘l'. . )
< . . The following table shows, at a glance,ﬁsome of the considerations weighed

by the‘Suhcommittee in making its determination. We have included comments to those .
N . . , . . . - . 3 - « "

items which-are starred (*)P-:in_the Subcommittee's view, the'ansyerS'to~snch.econo~

»'. : . - t <]
- i
questions as the effect of protection on the market and the opportunity it createS'

7 3 !'.,.0& E <

for an uncompetitive rate of return tend to show that, of the‘various potential mode

“The reports from the co

: I's
of protection copyright has the smallest negat1Ve 1mpact.

tractors retained by the CommLSSLon to assess the economi.c impact of the several
) 23/ \ NS

modes of protectlon should shed more light on thls important topic.. : : e U

-
- . o . -

N Characteristics'of'Protective'Mechanism% R
. o ‘ ‘ ‘ - ! P .' ) : ~_:Ay s
Lo _ . ¢ ~ Copyriglht Patent ... Trade Secrecy
- ) ’ o e - N . - \'
- General : B ' . L R .
R Considerations . - : -;:,/( . - o o SR
1. -National Uniformity- . .yes yes S no’
2. Protection Effective" creation of successful prose—  entrance into
Upon L . - work ~ ** cution of appllca—_g contractual
- B . . t10n ' . .relatlonship
. '3, 'Cost of.Obtaininmgl  ° . mil ; moderate. - moderate - -
. Protection.” .© . - o, ' -
“t 4. Term of Protection . .life-plus 50 17 years R pOSSIblllty of bot -
‘ -, 7 ... » ’.years or 73 . perpetudl protecti -
o e , ., years T ' _“and terminatiom at
% St ) SR - " o . " any time
* 5. Cost of Maintaining . nil - “ nil ' significant
, --Protection . - . - . T

.

'23/ The NYU Report supra, note 6, received May 5' 1977, suggests that copyright i~_-
-Is superior to tride secrecy with respect to incredsed infprmation in the.market-— ;
place, the development of mlti-purpose software, the reduction of duplicatioh of

j efforts-and diver51fication of available products. ‘ .

'I'EKC SRR 14 T

wll Toxt Provided by ERIC - - .
. R X . . B

. -
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Trade Secrécy |

- - - s
7. Gemeral _ .. Copyright - Patent
AT . ' . =
. _Considerations (cont'd) ‘ -
. ; ) ¥ . S : . -t ' o - 7
s * 6. Cost of Enforcing - ‘moderate - moder . higher
.= ..nghts A; alnst Viola- A ' _f o T - ) -
s . _tors . 5 S e L 1. <
R RL Avallablllty—of (a) Stath - @.'yes a. nd o " a. no W
: /,//" 'dory Damagbs (b) Attornmey's b. yes . b. yes = . -+ b.mog_ .
AT Tees from Infringers . . - L \N
. 8. Protection Lost by | gross neglect - unsuccessful: . * .disclosure
. ©o ' : oo ~litigation - S, ‘
Software Considerhtionsﬁé:/ . L _ . . B o d
- Including Effects of T L :
. Subcommittee Proposals _ . T
9. fConsistency with other f\§€;~f . no . Uy B . no
. copyright areas -~ o . . L A
* 10. Avgiiability,of yes . unclear  yes.
i protective mechanism R o T : a0 T
/ : fot some programs ' ' _ e T o :
o * 11.. Uniyersal évailgbili?y ' . ies . nof }(ff' ' E no .-
L, of protective mechanism oL oA o
' for all programs o ' .
S12. ‘"Process yrotectable L no T yes I yes
- ~? ' . - . x ’
s . S ’
o 13, $u1ted to Mass. L yes. yes AR ne -
o -+ Distribution ‘ o e - ,
. . . - N ;. . . . .0 . ' . . . . . N -
. COMMENTS WITH RESPECT TO STARRED ITEMS IN THE TABLE
z. o : 'd ..
. - Item NO.. ) . !
5. Once copyrlght : patent is secured it costs llttle or nothlng to
: keep it . in force; on the other hand, expens1ve securlty measures must-
. . be taken to avoid losing a trade secret.. The cost of thls securlty 1s,
3% -« ., ‘oficourse, passed on to the user. . o ‘ . RN
= Copyright and patent infringers in some instances can be persuaded to =
P . comply without ‘the <nstitution.of a lawsuit. If litigation. is necessary,
.+, .t may be expensive; but'in copyrlght and. patent cases attorney's fees may
. = be awarded to successful plaintiffs. Af trial the proprietor bears the
B . burden of proving that the trade secret is valid; in patent cases there
s w7 1s a presumptlon of valldlty and in copyright actions a registration-
4 B . N
< - » s
. e - Nl %
S 15 ERETE » :
. L T :
l9 C } . : ‘,\ . .
- ‘ - o L 1



[ T LA g
certlflcate is prima. fac1e ‘evidence of the copyrlght s Valldlty.. The -,
- ﬁroof of the:validity of. a rrade secret may be expensrve and difficult,
' as ‘it almost necessarlly lnvolves the retentlon ‘of expert witnesses.

" Although such w1tnessesrmay be needed in copyright-.-and patent suits in
~ those cases there will have been at least some cﬁmpllance with federal
law regakrding public notice of. clalmed rights before the lawsuit 1is
 imitiated. A suit to. enforce a trade secret, even though successful

may destroy the -Secret if it is offered into ev1dence and becomes part

" of the pvbllc record of the. trial. ) . . .
-10, " As of the"present doubt exists whether programs are proper subJects .
- for patent protection. (Seeep.-§°'supra) S : o '
11. - Even if programs are patentable, only»those which are truly novel and. =~
) nonobvious will be protected. “Trade secrecy is, of/iourse, unavailable .

when the contents of a programnhave been dlsclosed.

L T _d Iv. How Copyright?
‘ : - e T o P T

"+ The object-of'any,amendmentS‘to the copyright law should be to‘clarify -

the rlghts of the holder of copyrlght in a computer program and of its users.

‘The need for sudh clarlflcatlon is created by the way in whlch prograns—are used.
: 24/
-'In the absence of §117 _»the loading or lnputtlng of a program into .a cowputer would
. v b B .

constitute the preparatlon of'a.copy. Sectlon 106(1) of the 1aw provzdes that

'copylng-ls the exc1u51ve rlght of the copyrrght owner. Thus, any use of programs
5 n,41 -
by strangers would const1tute 1nfr1ngements unless language of the type proposed .

< . - -
' be;pd/:s adopted to replace the current §ll7..._<..", :’1r : . .

-

L. The curren: copyrlght practlce would be’ but slrchtly affected 1f the

-

.Subcommlttee s recommendatlons were adopted. Indeed it zs belleved that the

N , -
suggested changes wlll lead not only to satlsfactoryﬁprotectlon agalnst the
. ‘ =

v

mlsapproprlatlon of software but also _to lncreased consumer and competltor

-
S

Y -2

knowledge concernlng the nature of the goods in the fr\ketw B S _*'

. - - . B T e e e e e e
e . .
-

-

24/ The Subcommlttee antlcrpates that any Congressronal actlon w1th resPect to-
any . computer-related Comm1531on recommendations will include the deletlon of
the’ lnterlm or ' moratorrum provrslons of-§117.

~

°r
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1. Propoaea New Def1n1t1on. - R S e,

. The Subcommlttee belleves that it would be appropr1ate to 1nc;ude
A ! ! ~ ' : < > .

among the definitions in ‘§101 the def;nition of a computer program. We s
' o . : = . L ) ¢

: s : SN :
" suggest the following language: L " g - - -
- M . Lo . - o . . . o
“A ‘computer program' is a fixation of a series of state- o

_ . ments or instructions to be used in conJunct1on with a C
- . computer in’ order to brlng about a certain result." ', .

>
.

. A statutory def1n1t1on ms needed 1f as\;rqposed a. new-sectlon
, :

. t &
perta1n1ng to. computer programs is to be 1nc1uded 1n the Copyrlght Act. There

Ve

: are three :éasons whycthls def1n1t1on 1s useful.' Flrst, “since it lacks data

o

-
. -

proce351ng Jargon and phrases concern1ng the way in wh1ch programs are used ,
. At

it is, not t1ed to current technology. The Subcommlttee be11eves that changes

-

_in the way computers work should not change the extent to, wh1ch copyrlght sub-

A1

L4 . @ .
L) »

sists 1in prograds. The deflnltlons oi "11terary vorks“ and ,cop1es nov_?

» -

. found in §101 prECIude the necess1ty of descr1b1ng in the def1n1t10n the forms-

or media in which programs may be f1xed And th1rd no attempt ‘need be made in

o the deflnltlon to:. address exp11c1t1y the program/algor1thm version of the 1dea/
express;on dlst1uct1on._ Thls dist1ncthon, whlch has caused great uncert;inty
jrin_the’worldiof.coppright is not, of éourse, unlmportant._ However no further
statutory elucidatdon is‘requ1red becaﬂse the new 1a§ alreadyudeals with 1t

\ adeéuately.v"x' . f' o S ,A-'. N - T LT
A §102(b) now provxdes that:

"Ip no case does copyrlght protect1on for an i;‘f‘
original. work of authorship éxtend to ‘any idea, "
procedure,’ process, ‘system, method of operation,
concept, pr1nc1p1e, or discovery; regardless of .y
: : the form in which it is descr1bed explaxned TR .

1;1ustrated or embod1ed in, such work. ' : -

. L
W4
L

R
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- That portlon of the House report whxch deals w1th that prov1s;on contaxns SR
the follow1ng passage. e S -V S L \
o v ) - .. T [ . - \‘ . ,
. . "Some concern has ‘been expressed 1est copyrl ht%!n e &
"~ computer programs Should- éxtend protection td the = ! <

‘methodology or processes adopted by the programmer, -
rather; than merely to the 'writings' expressing
his edeas. Section 102(b) is intended among other <+ - -~ =
: things, to make clear that the eéxpression adopted' .. .
. by the programmer is the copyrightable element in o .
- _ a computer program, and that the actual processes o
T or methods embodied :in the program are not within PN
S\ the scope of the copyrlght Faw., " 25] ’ ' -
. _ - . - ay
Also 1mportant is the House s statement of the qontent of the term "llterary

. S |

works" to which copyrlght protection extends:
"It also includes . . . computer pfograms to the - '
.o extent that they incorporate authorship in the
. programmer's expres$ion jof original ldeas, as .
¥ dlstlngulshed from the ideas themselves. - v
[Emphasxs supplled] 26/ ' ' :

-

‘s ;-‘ These prlnclples have been employed by courts in dlsp051ng of copy—
R : 27/ ' -
fo rlght cases 1nvolv1ng the 1dea/éxpre551on issue.w, In each 1nstance, where - -

\ -
’

'the questlon arose, the court made clear that copyright protectlon cannot

sub31st 1n works capablé‘&f belng expressed in only a. partlcular and 11m1ted

. -

.-

‘manner on the grounds that free access to the express1on is necessary 1n
;order to utlllze and convey the unprotectable 1dea- Any-work de51°ned to

. . . . _
control the operatlon of a computer that can be expressed only 1n a partlc-

. 4- oo
3

'fuLar and 11m1ted manner is no more subJect to exclu51v1ty under the aegls'

..........................................

1,26/ ’H R. Rep. No. 1476 94th Cong.

| 27/ See Baker Ve Selden 101 U.S. 99 (1879); MJ rissey'v.'ProcterfE'Gamhle Co.,
379 F.2d 675 (1lst Cir. 1967) Crume V. Pa ific Mutual Life Ins. Co., 140 F.2d
182?/(7th Cir. 1944) o C - - . .

. . PR : 2, . - : . .
QO : o ) < . e : :
: Provids c C . e -’ . .' . . o . : ' -
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,of copyrlgbt than is a method of ar.‘.z:.oum::i.ng,"an a set dE Soclal Securlty Acco t
. : 29£ e AN 30/ '
Number Sweepstakes Rules orﬂthe plans for a- company s reorganxfatlon, v

g

. ) :' It should be emphas1zedathat the protectlon whlch would be afforded pro—
‘ £~
-'grams by cOpyrxght would’ ‘not serve to block the use of a program 5 underLy1ng con- .

v'(rl\\ .

cepts by others s1nce copyr1ght never protects 1deas, but only the express1on the;e—
T

When speclfrc computer 1nstructlons, even though prev1ously.copy§ﬁghted

‘are the only and essentzal means of accompllsh1ng a’ g1ven task3 tiredr later :
i
A

use by another Vlll not amghnt to an 1nfr1ngement. In d1scu531ng an 1nsurance /

-y
v -~ -

company 's use of a lawyer's copyrighted forms, ‘ffederal court of appeals stated
. '

- - 31/ _
R4 in Cont1nenta1 Casualty Co:.v. Beardsley = ) . - ) //4;‘;‘ N
"the use of spec1f1c language...may be so  essential - '
to accomplish a desired result and so integrated ‘with R
the use of a. ..conception that the proper standard of - ©
infringement is one which will protect as far as pos-— ) ,
L sible the copyrighted language and yet allow the free: : . -
<7 . - 'use of the thought beneath ‘the language. The evidence T @
_ ~ 'here shows “that - [the" company] insofar -as -it ‘has-used
™ - the language of [the lawyer s -forms ‘-has done "so-only
' Incidental -to-its’use-of "the- underlying -idea::.. In
so doing it ‘has not"- 1nfr1nged. Empahs1s added].

I

[y

A ';" ‘ . In the opinion of the Subcommlttee, the above underseored language
in Beardsley indicates that copyright protectxon for programs “would 1ndeed be

?thin,“ because in‘the’ programm1ng f1eld the use of spec1f1c language -_ -

~ -

1nstruct10ns -- may, .in some 1nstances, be(so bas1c, essentzal and inte-

grated with tHe underly1ng 1dea that use of the same language would not

-

constxtute 1nfr1ngement.

28/ Ba%Er v Selden, 101 U S. 99 (1879) - ok
29/ Horrissey v.- Procter & Gamble; Go. 379 F. 24 675 (1st Cir. 1967)

30/ - Crume:v. Pacific Mutual L1fe Ins. Co-, 140 F. 24 182 (7th C1r. 1944)

31/ 253 F.2d 702 (2nd Cir. 1958) See, also, Harcourt -Brace-&- World “Inc.
v. Graph1c Controls Corp., 329 F. Supp. 517 (S.D.N.Y. 1971).
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\,ﬁaélﬁrﬁropose& New §I17 (to replace §117 as enacted): _ . _ <
- ‘,.. ‘ ._ <A . . “l _‘./ . ) “ X . - ;' ) .V.‘ - v/ . . v
@ © . _"§117: , Limitations on Exclusive Rights:. Computer Programs : S
| ¢ I ! X : gnts P . .

B . N . . ] .
‘ NotwiLhSténding the provisions of §106, it is not an infringement
- ‘for the rightful possessor ¢f a copy“of a computer program to

/ . ¥ ake or authorize the making of anﬁther copy of that computeg ¢ R
- &program— provided: s (A o ) _— '
T (f) . ti¥t such new &opy is creatég/as an essential step WZ)
X - in tHe utilization of th computer program in con—
' junction with a maching and that it is used in no . " 2
cother manner, ot Al : ¥

o %@) that such new copy is for archival purposes only.
T and:that all archival copies are destroyed in the - ¢
¥ event phat»cdntinued possgésion of the ‘computer =~ .
* - program should cease to.be rightful. o _ -

tkk' Any copies prepared iam accordance with the provisions of this
section may be leased,. sold, or otherwise transferred by the
. . person making such copies only as part of the lease, sale, or .
. other trausfer‘of all rights in the program.” o

——

The proposed §117(1) -is designed to make it clear thag the "inputting"
. : . . . _ :32/ o

of a program by a rightful possessor is not an infringement. Section 117(2) is
 designed td'pefmi; a usexffbdﬁreparé_a copy fo;'sto;age as insurance against‘ioss
. . R . '. . . . i . '.- - . i . - L . K
Y in the event of destruction of the copy rightfully acquired. This section
- . ' ;. TS 7"’ ‘( b.\
- . is worded in a mamger similar to se eral already existing limitation '
, 3/ .- N | o
sections. Provisos (1) and (2) serve to make it clear that blanket permis—

sion to copyvis not granted to an intended user and‘chat any éopying by a
wrongful possesso:’is a violation Qf-§IOE(l), :M%dngful posseséion.would

' 32/. The Whitford Report, note 2, supra, reflects a similar result. Its fifth’
Tecommendation — declaring‘unauthorized use an infringement — 1s redundant if ¢
the loading of a program into a computer is the preparation of a copy. -If, as '
seéms clear, U.S. copyright law provides in effect that loading is copying, then,
. no separate 'use" prohibitidn. is necessary.. Many interested parties have suggested
that the law should provide the owner of copy:ight in a computer program with a
right similar to the right of public peérformance found in §106(4) of the new law.
Because all use-of aprogram requires the preparation of a copy, the .Subcommittee
'is of the belief that mo "use" right, beyond that in the proposed §117, be recom-
mended. Simply put, by fegulating the copying of a program, its. use is also .
regulated. -~ - C R S o ' '
20 . —

- -

© §§107¥109.

- ‘



t-be limited to, I, , R .
posse531on of a "plrate"*copy,- S ' - NN
posse551on of a stolen but "non-plrate" COPY, . -
retention of any copy after the expxrat1on of _

. a period of‘rlghtful possession, or . . ' Do
(d). retention of any copy. after transferring all . o T
S ,rlghts in a program to another. - . , IEREEE

- . B

'Copylng by a rlghtful posseSsorgout81de the Scope of the proV1sos would also be ' L
te @ .
. ; . - .
,harred. Thus,‘ln the absence of exp11c1t authorization from the copyrlght owner, s
o - .
: the preparatlon by the user .of mu1t1p1e ¢op1es, whether for 1nterna1 dlstrlbutlon

/
or transm1551on to others would be an 1nfr1ngement.

v

It should‘be noted “that the conversion of a program from one computer

."language,' such as COBOL to another, such as FORTRAN would amount to the
preparatlon of a derivative work and would remain the exc1u51ve right of the .

copyrlght owner. .

-

Owners of copyrlghts in programs of which coples are'sold could-in no way

restrain the further a11enatlon of such copies, but their vendees could not make and;

'vend or. reta1n add1t10na1 coples wlthout inf nglng the copyrlght. The utlllzatlon

Al

of a p1rate copy would 1nvolve two 1nfr1ngem§n ts — f1rst, the preparatlon of the

/.

pirate copy and_second, its ‘use 1n vhlch another COpy would necessarlly be prepared.-
3. Preemption.

jgection 301 is designed to make it clear that trade secret protection 1is
. oreempted'to the extent that such protection is not "different in kind from-copy—
S 34/ , : |
-right 1nfr1ngement. Thus trade 'secrecy protection could not be asserted where its

purpose was to,pvevent the copylng of a work After January 1 1978 copyrlght w111
subsist in a11 programs from the time of their f1rst f1xatlon in tanglble medla of

6
expre351on. The proprletor Wlll be requlred to seek compensatlon for misuse of the pro-

o Y
' gram through an Zction against the- 1nfr1nger for statutory damagés or actual damages

34/ H.R. Rep. No. 1476, 94th Cong., 2nd Sess. 132 (1976).

.._EKC |

ulText Provided by ERIC . . . . L . .
- . i -~
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.marketed or otherwise broadly distributed.

4. Term-of Protection. o -

SN it T S, T
d prof{ts, remedles to whlch he, as all othgp copyr1ght owners,Awould be entitled.
v '~‘| e o -

Slmply put -the proprletor who seeks revenues from users of his c0pyr1ghted work -

Y -

be 1t a book, photooraph or computer program - ought not to ‘be ent1tled to allege

Al

that his wofk,_although avarlable‘to users, is somehow "secret,":in the same ‘way

that a carefully,guarded'formulation for a soft drink syrup may be.
Any resultant reduction‘in the use of trade secrecy should have at least
two salutary effects. -It'should reduce the number of oggasions when a programmer

N

- has to repeat the pr1or effort of another because that. prlor effort is kept secret.

- - 35/

It should, accord1ng to the NYU study, reduce the social waste 1nherent under

-

trade secrecy whrch fesults when new ‘prograps are made unnecessarlly complex

so that their essence is d1fficult for evgn skilled readers to discern. None
. , b P . _

’
e

~ - - P

of this, however, should be taken as suggesting that no program may ever be
protected as a trade secret. Nothing in this!proposal compels & programmer to

publlsh hls work.‘ Nor would the programmer be. prevented from enterlng into

contracts designed to restrlct dlsclosure of the program. However, as seems

se1f eV1dent* trade secrecy could not be relied upon 1f a program,were w1de1y

t

Because all'other works of authorship.receive the period of protec~
tion prov1ded by §302 of the 1976 Act .ard because the scope of protectlon
. . .36/ -

- afforded programs by copyrlght ay be relat1vely "th1n w there seems to be

no persuaslve reason to add further complexlty to the law by alterlng the

g ..... ;- . S C e e e e e e e _.‘ -
22/' Supra, note 6. e e e T
"36/ "~ Supra; pp. 16-18. . S 3 ST -
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un1form term of protectlon for these works., Although most programs may have
: ' 31/
shorter useful 11ves than the full te/57prov1ded by the statute, this alsoc

y

is true of other works,\such as d1rector1es, vhich receive full-term protec-

tion. W1th regard to all types of works, if is the except1ona1 One that haS'

- d
-

a useful life of several decades, but it is exactly those works that the lengthx//
perlods of protect1on in §302 were enacted to protect. It should also be noted

that no one is harmed when short‘11ved works remain’ protected beyond their br1ef

periods of utility. For example, a‘telephohe directorg‘puhlished in 1978 will
_remain under copyright through 2053 with no apparent adyerse effects upon'society,

‘ . ol % ‘_“ _' ’ E . ’ o J I L
5. Suggestions'Concerning-Regulations. :

1

-

The Subcom@ittee recommends:that notice, deposit and registration

regﬁlations Eé promulgateddby-the Register of Copyrights;' However, certain

‘gemeral couments seem in order. g ‘ | ' -

Qs

@

ce o - . . &

Copyrlght notice in the form prescrlbed in §k01(b) should be requlred
- 38/

on a11 formats in whlch a program is marketed. On programs-capable of be1ng read

4 -

by the unaided eye such notxce.should appear prior to the list of instructions gy

-

that comprlse the program. Those‘programs\which can'be read only with the aid

- of a machlne or dev1ce should conta1n notice in the medlum of flxatlon sucﬂ that

" the contents of the _program canno,t be 1:Lsted V:Lthout reproduclng.the not:.ce
in the position -just described. Further, containers in which copiés'of such
& ' ‘. ) — . ' ’ ’ ’ . -, ..'., N ’
Mmachine-readable! programs are sold, leased or transported should bear -7
LS - - . N

- : - .
’
v e ma s ek meew EeE @ %k e os s oA eeEmeE S Ear e .aseEsar aee e " SE e -

b ~

* 4

37/ In addztxon, the Comm1351on received testiw:iy that operatxng system soft-
%ware and. pr grams, such as DIALOG, useZd i. conJunctzon w1th data bases, often.
have uyseful lives. in excess of tr:. years. = » _ . .

38/ Such notice must consist of the word."Gopyrlght,' the abbreviation "Copr."
or the symbol (E) together w1th the year of flrst publication and the name of

the copyrlght owner.

I:R\(] , ~ R o r_l 22;; o - ; hfjirgfgy
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‘notice as should such'devices as.l)_reelsiupon which magretic tape is wound

»

or: 2) semicbnductor chips in which programs are storé&Lﬂ n

With respect to“depOSLt and registration requirements, the Subcommit—
. tee 1 believes that regulations should promote public access to’ computer programs

while being fluid. enough ‘to accommodate future changes in software-technology..

Several options appear available. A system of "temporary" deposit, similar
. v »
to the prachice followed with respect to motion pictures, might be appro-

- priate. In the alternative, permanent dep051t of complete copies of

Id

original versions of programs could be required Wlth descriptions rather
_than complete copies of amended versions being filed thereafter. In any

event, such requirements can best be established by the Copyright Office.

-

V. Postscript

A previous version of this report was discussed at the Commeission

meetings in February and April 1977. On those occasions there were expres-—

- 3

sions of reservations about the Subcommittee s recommendations. This draft
of the report includes changes that respond to comments and criticism made

at those meetings. In addition, it is antic1pated that dissenting views\will

e -

.

accompany- this report when it is publicly c1rculated for comment.

Substantive issues'discussed were: o L T

- . o . . . * ' .
\\\} . © .1. Wnether, as a policy matter, software should S
be . protected. i’ . :

rd

- 2. ‘Whether the intent underlying the copyright
” clause of the Constitution encompasses

software. - _ -
3._'wr‘“her the incluSion of software in "the scope '
of copy:-zht deprecrates the nation's cultural S e
heritage.,_ . : SR
-4.-:Whether new teghnologies, deservrng of protec— “ i "
" tionm, should be protected by a new law other .
than copyright. : . L

X . I . .
r C o @
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. e . _ : . - _ : .
— . ifbncern‘has exgressed with respect to the Software. Subcommittee's
L s SR . _ Y '/" o o " ._ ~ . - N
‘. Teport regarding: - o oo L& '
a) Why witnesses from the computer lndustry
o . ‘but notvrepresentatzves of authors and the
T S publlc interest have been hezrd.
- b),,Hhether the Subcommittee had considered ’
"* 7 publie policy 1ssues in maklng 1ts deter-
X mlnatlons. . . . ‘ - ' 7
. _J ) - t . .
. ¢) How the Subcommittee reacted to a- d1v1s10n - -
oL among software witnesses' that appeared - ' L
- . to be eleven for copyright protection and L.
:” slxteen for other: forms of protectlon. -

The current version of thls report is responsxve to several o£ these

~
>

. ,ltems.' The ratlonale for protectlon in whatever form 1s ou:llned lnﬂgart I

entltled "Why Protect10n7" and 1ﬁ the NYU report. The const1tut10na1 questlon

7

is. d1scussed 1n note 3.-‘The pollcy issues whlch are the foundatlon upon whlch '

;{the Subcommlttee based its report are dlscussed 1n vary;ng ‘detail at pages 5,

AR - ~
: . iy
7—10 and . 13-15 A new form of protectlon is not recommended because programs

> ’ .
. R \

are 1nstructlons flxed 1n a. tanglble medlum of expresslon and by that token,-

~

presently copyrlghtable and because Congress is 11ke1y to prove unreceptzve

>

- e
- Tt - 3

to proposals to,protect each nei form of expres31on wlth a’ separate spec1a1

statute. In a recent study for the World Inte11ectua1 Property Organlzatlon

/
(WIPO) the author, who generally proposes that a new ﬁorm of protectlon be

- . '-.'. . . . . . . . ‘ » . -
_‘created notes that 7£ -/// - C . IS Lo

-0 . he

. , :
. J > "in a ‘number of countrles it would ‘already be-
R e .~ .7 possible to give such.protection [to programs]
I %:" on the basis of- current legislation on copy-"
: S * .. - right...and consequently speczal legislation | - . -
o - would not be  neéessary. . In-various: countries, P R
il ... including‘the United States.:.there would seem. e e
e .. - to'be-no:particular-desir€ to set - up “special - - - .
' ~° . provisions to protect software.f 39/ R N
(Emphas1s addeaj o A Ly L

“"““‘;‘.." —

- o . Vvt e ...-.‘-..,-.--,-..-..-.

- o s . T " T2

39/ Kolle, Computer Software Protectlon-—Present Sltuatlonﬂand Future_Prospects,
b Copyrlght Harch 1977 2. o L L - x -
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Turnlng to the asserted d1v1s1on of the software W1tnesses, it should .

+
-~

be noted that it .was not preclsely 11 for copyrlght and 16 for somethlng else.

In 1976’ the Comm1551on recelved oral and written testlmony from 20 w1tnesses S

)

representlng 18 organlzatlons. Thelr v1ews may be lnterpreted as’ follows: 11
favored copyrxght, 3 patent, 3 trade secrecy, 8 had noﬂpreference and 2 per~

ce1ved no need for protectlon. Slnce several persons supported copyrlght and

one or more other forms of prdtectlon, the same person may be countedpln ‘the f1na1 .
tabuiatlon as havzng "cast" ‘his. "votes" both’ "for -and ' agalnst copyrlght.
Flnally, of course, the Subcommlttee has based ltS recommendatlons not upon a .

headcount but upon a cons1derat10n of a11 the factors that bear on the Lssues

£

. at hand. It belleves that the needs of all parties and.the pubrnc may best be

served by amendlng the Copyrlght Act as 1t suggests._ _'[ o _" '~”,s

Wlth respect to the nature of the w1tnesses, it should be p01nted out .

tbat notlce of a11 CommlsSLOn meetrngs, as well as 1nv1tat10ns to 1nterested par~ .

- s

ties, have béen publlsned in the Federal Reglster and ‘in more than -a dozen press L

/ )

releases whlch were sent to the addressees on a malllng 11st currently contaln—‘

&“ o .

EK A
lng more than 400 names. The Author s.'League was. speclflcally asked to encourage

-

1nd1v1dua1 authors’ to contrlbute to the proceedlnos of the Comm1851on.. Althongh

some publlc 1nterest organlzatlons apparently screen the Federal Reglster for
5 .

- *itens of’interest,'the Commission's work_has apparently;not aroused 1nterest_ e
~within such public interést and consumer groups. *TU ensure-that a11_view—
poxnts are.made known,'the Commlss1on has entered 1nto two contracts w1th

- . ‘\

N .
L -

- ' v . N -
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public interest organzzatxons to ovide additional input ofgthe type not

.\ ’ STt .
yet received.’ The results of those studles shoul? be avallable by July,

1977 R RN | F_, A

y v

The Subcommlttee belleves that affordlng copyrlght to software-

’- v

could not constitute a threat to cultural values. That publlc percept1ons, N

R

bellefs;and actions mlght vary depedﬁlng upon whether computer programs'

.

L are in or out of copyrlght/seems rather unllkely. -Works of both great

and small aesthet1c value should be szmllarly protected lest the government .

-

acqulre-the power to assess the merits of & work.and choose only those‘ ‘
TR . o v o Y

_works whicu in 1its view arew"good enough” for cgpyright. The copyright

-law, applyxng as 1t[does to all forms of expresslon, should be broad

_-enough to shelter the works of Nobel laureates and combuter programmers

' withOut:cau31ngkany confus;on about“whleh is which.

: . . ; . ~




