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; "Bakke and Beyond,”;a conferénce cosponsored by’ the Educanon ComrmL
sion of the States and the Justice Program of the Aspen Institute, fook plaqe
on April 26,.1978, in Washington “D.C. The participants confronted the fa
and implications of what jone of themr called the most’ nmgortant issue for
higher education that has er come before the Suprerne Court of the Umted
States- .’ . ) . -l

v— ” . ’ 4 '

" The issue, of course, is the consmtutlonallty of s‘peclal admisSions.progran(s
for mingrity apphcan The cqurt's decision on the Sakke case will have
profound\‘:rnpact on institutions of higher education in which there a
ﬁbmnttaliy more apphcants than places and where di*effort has been ma
to enlarge the number of mmorlty regns:trants by giving some. kmd
preférence to .iuch appl:canm :

This booklet’ offers s‘gm,e papers and remaris delivered at thacOnference, ih
the hope that they, may be useful'to educators, political leadems and’ others
who are struggling to fm’u’ the right course |n a difficult area of social pollcv

.
. R,

NOTE: On June 28, 1978 the' Supre}ne Court of the United Sfates
handed down its declslon in the Bakke ¢ase, Notes on this decision
.are found in Appendrx H1. We are inde ted to Newsweek, Inc, and
The New{Ygrk Tme?&ompany tdr pe._ itting repreduction of thg:r
material. - '

Fad

touis Rabineau .r» « " Robért B. McKay v
Dirgctor, fnserwog‘Educanon gfogmm . Director, Program on Justice,
Educanm C‘ommfssfon of tffe Stareq Society and the Individual |,

. . « Aspen IpstitutéYor Humbnistic
, - Studies
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Howevec the U.S. Supreme Court rules on the Bakke cﬁse, we are left with

the basic need to make higher -education accessibie to minority students. If

qur traditional approaches are not effective, or if they are illegal, then we
must find othiers. We must develop’ strategies thdt are legal and contribute to

the attainment of our long-sought objective of equality. We must continue

our efforts to provide opportunity to those yaho h1aue been denied it in the'

past. ’m N
Discrimination has been with us for a Iong time.. No mgner how fervent[y we
might seek 4ts elimination, it is tied into the warp and woaf of our lives —
not only in education or in admissions to professionat schools. Some progress
has been made in correcting the situation, but |t often seems that we began
"a day late and a dollar short.” Educators alone capnot solve this national
problem. Yet, betause of the critical importance of education in the lives
and ,futures of people in this country, they have an obligation to play a
major role.

-
¥

We must review with extraordégary care our current practices:in higher .

H "

education. The in this review should not be limited to admissions
officers or even the faculty senate, b;.lt should include all those responsible

for providing institutions, programs and dollars, as well as those who are °

affected directly by admissions policy — the students themselups, and

n'nnorlty group representatives in garticular. We need lawyers and other- .

experts to, help us find ways to get something done, not to tell us why we
€an’t do {t. We need to create- understanding where it does not currently
exist.
- . ' : e

There is much mtsunderstandtng of what p05tsecondary institutions are
trying to do to provide greater opportunity for peopie from minority groups.
Working in a web of uhexamined beliefs, shgbboletﬁs, traditions, circumstan-
-ces and ‘an acceptance of things as they are, we need to cormct the record,
provide information and clearly show the advantage to.a/f of assaring the full
involvement and maximum contribution ;6f all segments of society. We
cannot do  this quickly or alone. We, need to form coalitions. Officials,

0rgan|zatsons associations and individuals all -have a role to play. We must

agree on what can be done artd the strateg?es for aocompllshlng it.

As we proceed, we must avold mechamstlc approaches. {t may sound snmple
to set up a lottery with a minimum dalifying level, for example, or t¢ run
admissions by means of appointments;by elected officials and others, or to
establish contractual arrangements whereby people are referred by other

agencies. But if we are looking for success we Qeed to be realistic. We need
v . ‘ - -

] ! . vif .
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1o rqgognize ‘what can be accomplished within the existing #framework of.
hlgher ed,ugatlon mstl,tutlor;s iR’ this country.

- - FA

ﬁﬁhate\?er the court demdes we need the best ideas that can b% generamd by
all of the interested parties. Only by proceeding on this basis can we make
headwa?‘ in our guest to provide equal opportumty for all \t wnll riot be
easy, but | bei”eve it can be done.

Warren G. Hilt
Exegun’ve Director
Education Commission of the States

PAFullToxt Provided by ERIC




An Gverview of the Bakke Case
| and lis Possible Implications-

' 'ﬁ
) ,.,' ﬁobert B. Mc!{ay - B
D;rector Program en Justice, Society and the Individual
A.gpen Institute for Humanfst;c Studies
t o ’ t'l N ' e k]
The, Bakke case frmore formally. Regents of the Umvers:ty of California
(Davis) v. Aﬂaf: Bakhe — 15 the case wlth everything, or at least sornethmg
for everyone . R
‘ N . o ‘ L]

In -the Amencan constitutional law tradition, lpornentous issueg are oftel;l
tnggered by a single individual who /may be almost forgotten-in the process.
Although the case technically involvds only the validity of denying Allan -
Bakke admission to medical school .in 1974, there is no assurance that he.. |
will get a final answeF/in 1978. In effect, it has beconte a class action for the ~
decision of large questions of “constitutiona! law with a potential for

* enormous 1mpact on higher eduéation and even béyond into other areas of
affirmati

»

issnes. The ddmissions program at the University of California Mediéal School
at Davis was not typlca.l of other spectaf admissions progtams; indeed, in
respects to hbe noted it was extrerne Moreover, the 'facts surrounding the

" may ‘not be the ideal vehlcle for decidIng thege \ntai questions of educatfonal
and constitutiopal policy, the U.S. Supreme Court has accepted the case for
decision, and e decmon wﬂl ,probably bear the .burden of fixing the‘ :

to ‘medical school ill be overshadowed by the larger questlon of whg_t.her

. _ _u the admissions pro at Davis ig, constitutionally valid or not. A rulmg on;

the latter question Will carry vast implications. for preferént:al adroissions
y programs at all medleal schools, law schools and “other unlts of . hlghef' ..
education. The decisio w:!l .almost inevitably have lmpllcatlons fcm other
affirmative action pro , mcludmg embloyrnent genera.lly "‘ "- . ; ’

:\o
..u

-t

What the Supreme Court says in_ Bakke .will also be studjed for‘,;elbvance to
its 1954 decision in Brown v. Board af Educution, forbidding’ govem'ment-
imposed Segregatzon because\of discriminatory intenfyggd imphdt. The new ™
question is this: Did Brown\assure equal educafion opportunity through
secondary school, only to have the door closed ‘at the cbllege and ptofession-
al school level for lack of suff.lcmn‘t education’ attamment:?

'!
Mr . . . L L 4 :.'{.
.- . - L]
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* We must ask what the Court's answer will
say of “the Amerjcan character. Racism, we
know, persists in the United States. Can its
impact ‘be limited by private voluntary ac-
tion, as was the intent
School, ar does that effort, however benign
in purpose, unconstitutionally deprive other
Americans of the equal protection of the

laws? In shott, is it possible -to begin the

process of éompensati?g for past’ Injustice
without inflicting new’injustice on persons
innocent of any discriminatory practices? 3

Undengtanding' of the issues in Bakke is

impeded by the use.of ‘code words and
phrases to characterize admjssio
" to ntake them sgem relativel
relatively malevs(i-nt. Consider
of the use of semantics to cloud

“ First, the admissions progranl.at Davig Medi-
cal School *has been characterized by f¥j

enough, and by foes as “reverse discrimi
tion,” which sounds pretty bad. In betwge
are the more neutral (and »probably more
accurate) descriptions of “minority-sensitive
admissions,” “special admissions’ and “pref-
erentia] ad migsions."

“Second, the program at Davis is sometimes
described as a “quota’ system, a term carry-
ing historic connotations bf discrimination
on grounds of religion, race, sex and ethnic
background. The same program i¢_described
by its supporters as a system of “goals and
timetables,” the phrase oftem used in federal-
ly mandated programs of affirmative %ctipn.
In fact, a number of the amicus curige briefs
on behalf of the University of California
affirm their disapproval of quotas, but pro-

= claim this a,system of goals. What both,

descriptions have in common is an ingredient
of nu:r%{aers of minority students whose ad-
+mission™ is sought to redress a past and

continuing imbalance,

The Facts (“Jf the Bakke Case. In view of the
semantic confusion that surrounds Bakke, it

is‘ time to s
. central facts of the case. Allan Bakke re-
, ceived a 'deg in mechanical engineering
from the Univetsity of Minnesota in 1962.

bl

%he Davis Medical -

as objectively as possible the -

After graduate stydy there and service in the *.

-

United States Marine Corps, he completed a
master's degree in mechanical engineeying at

. Stanford University in 1970.. By 1972 he

had complefed the prerequisites for medical
$chool. !

"In 1972 Allan Bakke abplied for admission

to two medical schools and was rejected by
both. In 1973 he applied to, and was reject-
ed by, 11 medical sehools. In 1974 Davis
tumed down his second applicatioh. to that
school despite the fact that his prelaw

" school grade point average (GPA) and his

Medical College Admission Test (MCAT)
scores were higher than most or all the 16
minority applicants who were accepted.

The Davis Program for .medical schoo} admis-
sions operated on two levels. Inla class of
100 the general admissions_program made
decisions for 84 places, based on a complex
formula of GPA, MCAT, interviews and even
some ‘preferences based on geography or
other special factors. Although race and eth
nic background were not taken info consid-
.eration, sbveral mhinority students were ad-
mittéd in 1974 as part of the ggneral admis-
sions program.

. The Task Force Program, separately adminis-

ered, was ostensibly a program to select 16
‘disadvantaged” applicants. In practice, the
laces were almost invariably awarded appli-
cants of minority race or specified ethnic
background. £\

s S

When Allan Bakke Was denied admission to
Davis in 1974, he sued in the Califomia
state courts, alleging violation of the equal
protection clause of the 14th amendment to
the United States Constitutign, "a ‘similar
provision in the California Constjtution and
Title VI of the Civil Rights .ﬁct of 1964,
which bars discrimination” on grounds of
race, sex or religion in federally assisted
programs. ’ S .

The trial court upheld Bakke's clairn on ajl

 the grounds he had urged, but conditioned

his_admission on proof that he would have
been admitted if there had been no Task
Force,Program. The Supreme Court of Cali-
fornia also held the Davis program invalid as
a violation of the United States Constitu-

-

8 - Education Comimission of the States'
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tion, bute without reference to the state
constitution or federal statute. Significantly,
it shifted the burden of proof on the
sion decision from Bakke to the university,
ordering his atimission unless the university
could establish that he would not haye been
adnfitted if there had been no Task Force
Program. .

. When the university conceded that i} could
not meet that challenge, the Califomia Su-
preme‘Court ordered Allan BakEe admitted.
That order was stayed by the Supreme Court
-of the United States in agreeing to review the
case in a brief order in February 1977. The
case was argued in_ October 1977. Soon
thereafter the Court asked for additional
briefs on the applicability of Title VI of the
Civil Rights Act to the case. Following the
filing of those briefs a decision is expected
before the end of the presen? term of the

¢ Court — sometime in June 1978. '

Meanwhile, the case has attracted the highest

level of interest of any Supreme Court case in
recent years. More than 50 briefs amici curige
were filed by early June~1977- Additional
briefs were filed when' the. United States
subsequently entered the case in qualified
support of the university. The United States
brief argued that it is permissible for a
university to adopt a mmonty«senmtwe
. program, but that the record in this case was
not sufficient tq establish whether the Davis
program met the recommended test ot trans-
gressed the permissible. Accordingly, the brief
asked the Court to remand the case to the
California courts for further fact-finding.

Points of Agreement. Although differences
remain sharp as to the proper outcome of the

Bakke case, there are a number of proposi--

tions not at issue’

1. No one disputes ’the importance of the
case. Higher education is generally recognized
25, the gatekeeper to conventional success in
the United States, If ways are not found to
assure 4dninority group members access to
higher education, including the professions, it
‘will be increasingly difficult to attain‘ the
integrated society to which all aspire.

. . .
‘2. Racism persists in thé Unitéd States. Af-
.{firmative effbrts on the part of the private

- Bakke and Beyond + 9 g

mis-

-
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miX in-this country.

and the public,sector are essential to the
rooting out of discrimination on grounds of

tace or ethnic background. '

. . o«

3. Minorities are seriously underrepresented
in higher education, when measured in terms -
of their proportion of the total population or
even when measured against leve]srgenerallyb
conceded to be desirable for racial and ethnic

.

4. If even the present proportion of minori-
ties in selective institutions of higher educa-
tion is to be maintained, some preferénce
must be continued. The figures are very clea.r\
for schools of medicine, law and engineering,
for example, that the percentage of minority
students now in those schools {on the average
8 to 10 percent). would decline bg 50 to ’7{)
percent of present levels.
5. The adrnissions process is imperfect, par-
ticularly in placing pnnc1dal reliance on such
mechanical standards as tdst scores and grade
point averages. Even though those factors are
reasonably reliable in predicting performance,
particularly in-professional schools, there is
no claim that they can|be Wsed to predict
posheducation sucecess g a -profession or in
life. However the partl lar case is decided,

" efforts should be redouljled to find new ways

to test for determination, perseverance, abll-
ity 1 to ‘ovetdome obstacles (such as racial
dlscnml.natu,n] and progpects for Mwe in
needed sectors of the ecéhomy.

6. Finally, in this roster of agreement, it is
generally acknowledged that, Davis did{not
accept any appllcants, minority or ma]onty,
who were not qualified to perform the level
of work requlred at that séhool at that time.
Similarly, it would be a disservice to individ-
uals'and to the need for educated profession-
als to accept any individual not qualified to
corriplete thesprescmbet! céarse at Davis or
any other institutlou of higher education.
"Points of ,Disagreement, Despite the areas of
agreement above ldentlﬁed there remain im-
portant dlfferencesl' .

1. ,Does the Constitution permit taking race
or ethnic background into account in admis-
sions decisions? The debate:6n the constitu-

. tional’ issu¢ is fueled by the.fact that the

.,
Xt
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precedents pmnt both ways. Brown and some
of'its progeny suggest a color-blind Constitu-
fion. But a number of cases in the same line
< have permitted the use of race as a factor in

determining the need for busing or the draw-

‘-—4"'

ing of school district lines. Election cases and.

employment cases have also taken race into
acc’ount for some purposes. The reality is that

*

a lawyer of average competencé could writea °

rational constitutional argument either way.
There is no controlling precedent on this new
problem.

2. Disagreement is sharp as to the workability
of alternatives to preferential admission. The

California Supreme Court acknowledged argu-,

endo that there is a valid sacial purposé served
by enlarging the proportion of minority medi-
cal students, but said that result could be
accomplished by enlarging the size of medical
schools, increasing recruitment efforts or giv-
ing preference to the disadvantaged without
regard to race. Proponents of special admis-
sions reject each of these alternatives, arguing

that classes cannot be, enlarged sufficiently to

bring in significent numbers of minority
students: recruitment efforts are already sup-
stantial, and the “disadvantaged™
would principally produce more \bhlte appli-
cants.

~ -» .! .
3. More speculative is the question as to what,

impact a denial of preferential adrmission’

would have on affirmative action programs
and on race relations generally. Supporters of
preferential admissions fear that an adverse

criterion

-

decision would also jeopardize affirmative

action programs and predipitate racial styife as
minorities came to believe that epportunities
for access tg higher edvcation and for ad-
vancement in employment were losed to
them. ‘

.9
The Three Most Common Questions About
Bakke. It is of course not possible to offer a
definitive answer to any question until the
Supreme Court speaks. But’ It»als 1mportant to

think about the fuﬁire Here are some spel:u‘
lations, all of whlch will soon be overtaken b
the action of the Court

1. When will the tase b¢ decided? Before the
end of June 1978 (unless the Suprgme Couxt
puts it over for reargument or rejménds the
case to the California courts for further
fact-finding). : - L’

f} '
2. What are the possible decisions? The Su-
preme Court could affirm the decision of the
California Supreme Court, holding the Davis
plan invalid, But this could be for three quite

& , different reasons: () the Court could hold

that race could never be taken*into account,
thus invalidating the plan; (b) the Court could
hold that race is a permissible factor, but the
Davis plan is defective because it involves a
quotas or (c) the Court could hold that race
may beé taken into account, but only on the
dxplicit directlon of a legislative body, state
or federal. On the other hand, the Supreme
Court could reverse, upholdmg the Davis plan
(and by inference nearly all others). Taking a
less strong position, the Court could hold th4t
race ¢an be taken into.account in a goalsand
tim;etable way, reversing and remanding to the
California courts for fact-finding.

3. What next? Whatevergethe ~decision,” the
immportant thing is for the media and the
‘higher education community to react respon-
sibly and carefully, not reading more into the
deciston than is there, and planning thought-
fully for a future to include constitutional

" efforts for a rational system of successful

integration of higher education.

Organizations such as the Education Commist |
sion of the States, the State Higher Education .

. Executive Officers. the American Council on

Educafion, the Association of American Law
Schools and the Association of American
Medical €olleges will-be confronted with an
important challenge to, keep the, APnenca.n
Dream from fallmg apart.

Educatfoq Commission of the States




Brief Remarks of Four Conference Participants
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.+ -lofyM.lavinsky .
- - . Attorney,-New York City
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The Task Force Proéragl of the Davis Medical School provides an excellent
example of How not to organize special admissions programs from «<ither a legal

or education stapdpoint. - . .

*
2

.. o , -
First, there was a fixed racfal quota — initially 8 out of 50 places; thereafter 16
out of 100 places in each entering class. Archibald Cox conceded on oral
argument befere the U.S. Supreme Courf that 16 places were “set dside” for
“Gualified disadvantaged minority -applicants” and that this “put a limit” on
the number of places for which nonminosity -applicants cduld compete, The
recent Carnegie Council Report on Selective Admissions in Higher Education
states that “‘from the perspective of sound educational policy, we-agree that the
use of predetermined quotas are undesirable. Moreover, they serve no useful
purpose, save a beguiling administrative simplicity; better strategies for

- organizing the)admissions process dfe available.” .

Second,*minority applicanis for the Task Force Program were not compared
with white applicants. This too was admitted by Archibald Cox in his oral
argument. The Carnegie Council Report rejects sich an approach: “All
applicants should be processed. through the same set of procedures to assure
that they are looked at together and not separately, that an effective student ,
body is being asseinbled and not separate quotas being met, and each person is
being evaluated on his or her own merits.” .

Third, minority applicants were accepted below mintmum standards requiret
before the school would: even considet a white applicar;g. The Carnegie Council
Report states that “no students should be admitted who cannot meet the,
general academice standard set for all students.” ' {;

Fourth, arientals wete eligible for the program though far better Jepregent,ed in
professional, managerial.and administrative positions in the state of California
than many of the white ethnic minorities who were excluded. Martin
" Meyerson, president of the University of Pennsylvania, gave-an apt critique of
the Davis program in the following quotation appearing in the New York
Times: “I think the Uniiversity of California behaved in a foolish fashlon in
this. It was rigid and -stupid. I think what Davis should have done was stive to
get 16yvery able minority students, recognizing the fact that in some years they
may have 20 and some years they may have 12.” . '

L]
-

3
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' oppressed groups.

Whatevet the outcome of the Bakke case, we must. fulfill our comrnltment to
afford mmon!;y group members increased education opportunitjes. But if we
are to avoid the kind of divisiveness Bakke.has engendered, we must meet this

. commitment Within the context of equal opportunity for all peoplé. This poses

an’immense challenge. How well. we meef it will determine the future health 'of
our soclety . ‘\ s

Kenneih S, Tolletl - '
Direcfor, Institute for the Study of Educoiionol Policy
Howard University, Dunbarton Compus

. Woshlnglon, DC. _ .

Bakke poses an unprecedented threat to affirmative action not only in
_admissions in higher eduecation, but also.in govemment and industry. The
assadlt,on affirmative action throughout somety, of which Bakke is a major
instance, is the product of three converging farces that intentionally and
unintentionally seek to constrict equal opportunity for_ blacks and other

-

The fifst force is the prpdﬁct of tired, jaded and winerved int,eilectuals and past
reformers believing that society can accomplish more by doing less. The second
force, closely related to the first, is the-product of such reports as the €oleman
Study for HEW, Banfield’s Unheavenly City and dencks? Ineguality, which
teach that there is no correfation between educational inputs and educational
outputs that class is a matter of attitude, parentage andmneighborhood and not’
of socioecqnoniic conditions. The third forCe is the rewva.l of interest in the
genetic thedis ing intelligence.

"I'he effect of the convergence of these forces is to challenge the educability of
blacks and, other oppressed nlinorities and: thus place ‘nto serious guestion the
feasibility and desirability of special efforts to advance the status of these
groups through educﬁ.tlon

Special admissions progr;nhs in gradunate and professional schools are mdlspen—
sable for mamtammg and-expanding black presence in those schools. A negative
decision »in Bakke will also put a damper on operfr atmissi

- -automatlcayy have a negatwe 1rnpact on. rnmonty m

.
w

_ uate programs .

- Finally, if ra¢e may not be taken mtq account in‘the admissions process, then’
there may be a serious question raised aegardmg thelegality of minority *
sensitive higher education institutions such as predominately black colleges and
universities, which still graduate the majority -of black undetgraduate students.
However, since I think there is.a reservoir of decency in our society, the U.S.

1

Supreme Court ‘will recdgriizauthet constitutionality, propriety and morality of '

special admissions programs and reverse the decision of the California Supreme
Court against special programs. ? ) .
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+ James L. Curiis, MD.
- Associale Dean’
- Associale Professor af Psychiatry -
gornell University
g New York Cliy

Afﬁnﬁatwe act:lon admissionis programs, speclﬁca.lly aimed_at remedying the
longstnding legally and’ culturally mandated racial exclusion of, blacks and.
other “hdemrepresented minority groups from medical schools, have been ,
voluntarily undertaken by all the nation’s medical schools sinte 1970. The
. Association of American Medical Colleges’ (AAMC) recognized that only two
percent of all medical students and a similarly small percentage of-all physicians
were black, because medical‘ education had tbeen controlled by de jure
segregation {up until Brown in 1954) and de facto segregation, which exists
‘even now. The AAMC, with full sypport from all major medical organizations,
set a-target of ‘enrolling 12,percent minonty students by 1975. Tfns goal was
"not me} but minority enrollments reached 10 percent in 1975 and have been
’ holdin at 9 pgrcent for the past several years . ¢ '
! K

LY
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e Indmdual schools have had variable conswtency of sticcess in thelr progra.ms, s
but their success has invariably been accomppanied by stron adminisirative and.
> faculty subport efther preceding or following a strong corg of student support
<% minority presence in the faculty and administration } essentxa] and it is
1mportant to have a progrant of high msublhty requmng a i

enrolled at Comell in the past nine years were in thls simmer progr
. remainder have nen/re—fs;m ‘the regular admﬁsxons process . .

in all, 109 students, dbout 13 percent of al] enrollees, have“besh minotity
students in the last nine years. Of the 109, approxima 8 are currently
enrolled, 48 have graduated and only 3 have been diopped. coniragts mth
the fact that since Comell University Medical College was founded in 1896, "
only half a dozen Ametican Blacks’ were gradudted before 1969. The médical
school is stronge} by having increased its base of alumni; the medical education ™
program is more realistically based in a bPoader angd more Jiverse student bedy;

and the impact of all this on improving medical servicés to American
commumt:es is already becommg evident.

Mlllard H. Rdd' .

Executive Director
Associoilon of American Low Schoo&k
' w::shington. D C -

%

Fl'om x hlstoncal perspectwe we have come a lo.ng way in ;‘dﬁbrt fime,, In
1948 the Supreme Coust of the Unifed States in Sweatt v. Painter was being
asked to decide the relatively easy question whether a separate legal education
program for blacks established by 1@4&0‘&0 of Texas &ﬂd be equal to that
provided by the University of Texas for nonblacks.

.
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Th.l.rty years later, the Supreme Court is being asked in Bakke a more dlﬁficult
and quite différent question, Reflecting a dramatic change in our'soelety, the .
question now is whether a state-su ported medical school may use race,
specifically the fact that an applicant’is, black as a factor.in deciding to admit ~
the spplicant. Thu'ty years ago a state: was\u tlme fact that a person was
black to exchide that person M slate lmsbltdbli, toﬂay a medical schgol
has used the fact that a person iebla

medical school student hody.

k as afactor in n‘icludmg that person in its
eq -,

F:om the short historical pets%ectlve of just 30 yeard, it now ‘seems that the

question facing the Court in Sweqtt was almost a rhetorical one. The historic .

Brown decision rejected the notion that our country should be two countries.

While we continue to cherish our ‘cultyral, national and racial dilfermtles, we

affirm’ the access of all to the public benefits.
2]

Tam uncertam how historians view Hendrick VanLoon 's bpok, Intolerance, but
its cen pomt is that the insecurities and 1gnorance of the<majorify often -
explain ;its_ intolerance and fear toward other groups that it does not know.
Perhaps we cannot realistically hqpe for a complete elimination of prejudice of
one sort or another, at least in private relationships. However, I think we have
done quite well in reducing that intolerance in th_e private sector. And this is in
Iarge part a product of actions we have taken in the public sector. Most bf us

. wnh for that ideal sociely in which each person is judged for her or his intrinsic

and not upon the person’s sex, race, religion, national origin, political

1. tmaf ion or other characteristics. In this larger sense, it is important that the
N@s"‘ﬁ momentum of striving for that ideal society not be slowed by an adverse

Wmﬁ in the Bakke case.

Minqrity, Group Enrollment in Ac;l‘edlted Law Schools. About-two decades
ago Mw schools became concemned about the fact that there were limited
numbers of minority group stydents enrolled in their schools, other fhan at the
predominantly black schools. Efforts were begun through admissigns criteria,
financial aid and recriitment to increase the nymber of minority group persons
-bemg enrolled in accredlted law schools. It Was not until the fall of 1969 that
comprehensive nationat statlstlcs were gathered concemning enroliment of the -
target minorities in ‘law schools. The gumber -of minority group-students
enrolled in schools approved by the Am Bar ‘Association has more than
tripled since the fall of 1969, However, it is interesting that the enrollment of
black and Mexican-American students declined slightly in’ the fall of 1977. We
do not know the factors that explain this decline. My communications with
admissions officers indicate that it is nof a product of reduced recnntment or
admlssions efforts. 1 - : o

\-_.," -, . v

4
L]

.

thle mmonty group enrollment has more than tnp]ed gince fall 1969, the -

substantlal increazes in total em'olllhent (from 68,386 in"1969 to 118,453 last
) means that the percentage that mmqnty group enrglhment is of the total -
Just doubled mcreasmg from 4.3 percent to 8.1 perdent.

Increased Demang__ftrr Lesal Education.. The period of great interest on the
part of law scho inh minority group applicairts and minority group college
students in the lgg Professnon and legal edication coincided with the doubling °
of demand for" .ld pducation: During the Jast decade, about half of those who
sough 'aainlfssi‘bn' "UB‘ law school have been unabléto gain it.’ Nevertheless, law

»

» - e ’
’ . . Education Commission of the States

. -




g o "%,
mhools have developed and expanded their speclal admlsslons programs, . -‘. .
, providing specwl admissions, ﬁnancnai aid and ‘academic programs. S

ThJs expanmon of oppo hes for mmonty ‘group persons fo study law was
done by the law schodls to serve’a complex of educational and pubilic purposes,
We all recognize.that students arg part of the teaching team. Legal educators
are especially coﬂgcrous of the role of stidents in educating aach other, and
even tiie feacher. Divérsity.in the student body has:long beén viewed an
educational plus. Racial and ethni¢ diversity has been added in the last several
decades to "geographical, experiéntial and other diversities in choosmg an
entering law schoo! class, All students benefit as a consequence. '
We have historically admitted certain law students because of our judgment.
that they were very likely to make spet,'lal contributions to the public once in
- the profession. To make a dramatic example, not many years ago there were

. almost literally a handful of Native American lawyers. A law schob) given the

. opportumty to admit an academicaﬂy qualified Native American would do so
and, thus provide that.community™ with’ lalv-educated leadership’and legal

« - services. The benefit to us all from that action is readily apparent. The role,
model that thé essful black lawyer or doctor provides to the black high'
school student tay motivate that student to seek professional education.. -
Again, the benefits that ﬂow to us al} from this are readily apparent

Conventional Admwsnon Chtena Law- School Admission Test (LSAT) scores
and undergraduate grade point averages have pfoved over the past 30 years to
be@ most reliable predictors of law school performance. And what research
has been done shows that these predictors work as well for minority as for
nonmmonty students. There is, of tourse, a-cultural bias in any fest using
. language, and so there is in that sense’ a culturaP bias in both predictors.
Howaever, the culture in the tést seems to be t-.he same as in legal education
generally. The research suggests, in short, that there m.no. erent discrimina- -
tion against any group in using these ptedictors to predict the Jlaw school
-performance of all applicants.

It should be apparent from the foregoing dmcussuon that the appropnate
admission qualifications are more than the quantitative criteria that may. be
used to predict law schoo! performance. Special work experience and education
have long been used. Race and ethnic background are ‘only more rpcent
applications of established admission principles. . ) .

, . ' g
Comparative Prediction Criteriz. At the request of the Law School Admission
Council, Franklin R. Evans of Educational Testing Service studied the
gpplication and admissions of 'the fall 1976 entering classes of .American, Bar
Asgociation accredited law schools Segregdtion. and discrimination were found ,
to have left their legacy; there were significant differences in the LSAT sceres
and undergraduate point averages of ‘miinorifx, and nonminority applic ts as
_groups. If the lawschools had made their admission decisions without knowing
. the race or ethnic background of the applicants, it is estimated that only 0,
percent of thé blacks admitted would have been admitted and only 60 percent
of the Chlcanos These numbers dramatically demonstrate the public 1m'por-\
tance of the schools continuing to be able to uke race and'ethpic background as
t actors in making ddmissions decisions.

Ba:tke and Beyond

L3

bl




+

Beyond Bokke Thq Unfinished Agenda
S Admissions

Tl Wmtan . Manriing., |
- " Senigr Vice President
+ Educational Testing Semoe

\ QK . Pringeton, NéWJersey‘- N -
*n- . . . . c

o In ng, Iast year, I was mmted by the Camegie Counmlto‘PIePare a pohcy

. paper on sglective admjssions, mth‘pa:tlclﬂar reference to the issues presentéd

by the Bakhke Many of you'have read the réport of the Camegie Council,

Selective Admggns in Higher Education (1977) and are also familiar with my
paper on the ursuit of fairness in admissions {Manning, 1977), whick is .

* contained it, Although I do not propose to" discuss st length the policy

. ana.lyse.s and recommendations contained within the Carnegie, report, it seems

negessary to begin with afew summary remarks on the position set forth in the

Carnegie pubhﬂatlon T

"

-

N .
. Fairness m Admnsslons, The central social and educafion issue of the Bakke .
case is how to balancg individual ahiigroup equity,2 probleth whose resolution
© tums upsn difficy }t value choices. Nob.all individuais.or institutions will agree

with whatever choice is.made. But in cucumst'nce, the public must have
confidence in the process by which isions are made.) The selective
_J...professlona.l -schopls of edicine and law, in\particular, must/be prepared to
face publie scratiny of their processes and, theit\policies. BotH their processes
‘and policies myst Tonform to their own missions’ d to the/demands of the
public that admissions ‘decisions be fair. Addltlonally, colleges and universities
must be concemed with making optimal use of their facilities to develop
. huméii fesources fot service to society. In the effort to reach this goal, race is
relevarit : within - the admissions process hecause mponmt education and
professionaj ob]ectwes will not be attainable unless, as colleges and universities
go . about p:lakmg adlmssuons decjsions, the, racial experience of mm)anty
applicants is, given ccmsuderatlon Simple justice requires that admissions
. .officers tak into account racial expenence. particularly any evidence of an
. applicant’s efforts to surmount the barriers of racial discrimination.

Nevertheless, a deeper apprematlon ot admissions procedures suggests that how -
race is-considered may be very important in creating a fair admissions policy.
-Admission to college or graduate study should not'be.viewed as a.contest.
Ratl'ier, it~is better understood as a complex system of “sponsored" admission
in"which responsible. educators seek to advance the objectives of society and
the professions thxough,admlsmons policies an:nmg at optimal uses of human

tﬂlent a, , . . '+

. * . Fa .

" Itis clegr that there are"ways in which the consideration of race — indeed, of

y any .human characteristic —< could defeat the aim of fairness in

issions A writer in the New Republic-(1977) recently put it weli:

i »
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. Dakke.

T be classsﬁed B to be Judged as a
%member not as a partncular person. That
Jis doubly threatening: first as to individ-
ual" rights and then’ to the integrity of
co mumty life. Clasgification for a pur- -
other than sheer descrlptlon . i
a hierarchy of classés. So :.trdnves
people to choose their groups, Jf they
, for reasons other than-their private
f l.lngs ‘and commitments. Admissions
offficers should™ look for. personal
stength — pnde, energy, emterprise, «
c mpassmn —"with the understanding
at these qualities ate differently ex-
pressec'l in different cultures, and tested
fa.r more harshly in some parts of our
society thah in others. But personal
stzength, by deﬁnltlon, is an individual,
trait, not a group trait. It cannot be
recognized unless all members of groups
dre treated as individuals. It is difficult
to.do that with any degree of fairness in
an . egalitarian society. But that is what
doing Justice regiires. [Emphasis -
supplled ] .

Whit 1 argued in the Carnegie report is that
race is a relevant consideration in admissions,
but that it is the racial experience of indjnd-
uals, rather than racial or ethnic iden tity, that
shoyld be emphasized as admissions officers
look in depth at each applicant. Simple justice
requires that admissiohs™ Sfficers do no less
(Manmng, 1978).

With this somewhat lengthy preface, Ishould
now like to turn my att,ent,ion to some fuyfher
lmpllcatlons of the.Bakke case for admissions

pollcy in other words, look beyond Bakke
\o the un ﬁmshed agend'a m\adm issions.

nsive dtscussmn than they

nderstandably, they have

owed by the agonizing issues of

racial justice:and .equa]ity of opportunity,

which are the tral themeés of the Camnegie

report anduof\mg{t\ of the vast and growing

literature stemminfxfrom " De Funis and

The two problems_ that I wish to

address are. “soft data”
process,”

Carnegie Council, 1 urged the im
using . additional admissions” criteria

M

Bakke gnd Beybond

“educatlonal due’

%

¥

test scores and, grades, not because these
objective measures are invalid, but becayge I
believe it is important for institutipns to have

. a broad view of talént and to give appropriate

afténtion to those personal characterigtics of ,
students that they believe to be especialiy
relevant to *the unique objectives of their

-pfogramé. Whatever the outcome of the
' Bakke case, it is critical that institutions

develop and maintain a’ wide variety of .
admissions criteria that a¥e defensibly relevant
to the institution’s objectives. Many criteria
" heyond test scores and grades are used at .

present, though-their_use qzs..oﬁten-z;ubje.c;t;tswe__,_..,_w -

and unsystematic. In this sense, they are the
“soft data” of admissions because they ard
typically not objective or quantifiable, and “
they 'are very often unreliably observed.

Let me e!.aborat:e a bit more on what I mean
by soft data in admissions. The term ight
usefully refer to information rélevant to the

"admission of students that is not readily

scored or quantified, but. that is_subject to
reliable assestment under proper conditions.

.In general, this means reliance on informed,

systematic judgment. A prime example would
be the admission officer’s impression of an
applicant’s character and background based
upon interviews, recommendations, autobio-.
graphical essays, records of expenhnce, out-
standing qccompllshments 'etc. ‘What™ is too

. often the case now is that such judgments are’

not systematit; nor are they checked for
evidence of reliability or validity. The use of
expert judgment in admissions is paradoxical-
ly fairly primitive even though widely used.

" Certainly the experienced admission officer is

more likely to be able to integrate such
information and fo make decisions wisely, in®
the best interest of both the student and the
institution. Some can probably even pick
applicants more.likely to succeed than would _
be indicated by objective criteria, of grades
and test scores. On the qther hand, many
admission officers do not have the benefit of
long® experience; and for this reason much of
the research literature concerning the reliabil-
ity and vakdity of subjective judgment does
not appear reassuring. A good deal the
discouraging Yesults concerning soft Qa
admissions results, I suspect, from the™ fact
that too much attention is given to the
narrow netion of enhancing the prediction of
grade point average — -the traditional

Fl o~
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cntenbn Prospects fos the usefulness of soft
criteria are much more promising if one takes
a Yreader view of the objectives’of institu-
tions and the variety of worthwhile education
outcomes. that signal success: “Furthermore,
"work needs to be done regardngg the t.ralnmg
of those who use expert ]udgmen‘t in the
admissions process X

Wlth this in mind, what soi‘?cntena do show
promise? Let me cite four types, each con-
nected with a rationale other than improving
-the -statistical pfredtcporq of conventionat
grades - — the shoal on which many efforts
haye foundered:
. [ <y > -
¢ Demonstrated acl'uevernent ahd acéom-
plishment relevint to education out-
comes sought by the institution (eut-
comes siuch as leadexshlp, mdependent‘
research and schol@shnp] ;
Characteristics especially relevant fo the
mission of the institution (e &y -artistic,
., scientific and re11g10us mterests a.nd
accom llshments) T T
Chara tics that will contribute to
the education environment (e g cliltural
' drversn;y, unique experiences).
Evidence of unusual strength of charac:
ter, petsonal qualities or'sheer dogged-
ess or perslstence in the face “of obsta-
cles (including racial expenenee in over-
coming obsfacles of dlscnrnmgtlon)

These soft criteria can be assessed and used in
gelective admissions with reasonable confi-

dence, I-believe, assuming that they are part
of a larger picture of the stugdent’s many-
qualities and als0 assuming that the proce-
dures for making such assessments are ade-
quately specified and monitored. Each of
thede four types of soft criteria.has a priori
valug in its own right, but each is also
conceptually tied to something that the insti-
tutioh seeks' to accomplish either through or
on behalf of its students.

m needs to be done? 1f such suppierhentai\’
ria re to receive adequate emphasis in
seler:tlvé drmssmns, the rationale an‘d Justifi-
cation ?n st be carefully and conwncmgly
demonsttated in relation to accepted objec-
tives of }pstltutlons. Appropridte asdessment
methods will need fo be developed. Some of
these new, ?ssessments will need to be de

3

signéd so that they can be camed out-loca!iy,
sofie will probably need central *spppoxt
s¢rvices from testing agencles In the cun"ent
« flimate, of public tiny «f thd-admissions’
/process, great.care will bé necessary toim-
plant new assessmeént procedures in an adrnls-
sions process that has desirable chayacteristics.
This is a large task that will require very
substantial research and deve‘lopmént of the
most practical sort. It will take Yime and, will
require the close involvement of institutions. I
believe it is an inevitable adjustment.higher
Taducanonwrlkhavemmaké‘butttis*ﬁa
likely to be easy.
. E '
When one ‘considers the role of soft data in
adiissions, it seems’ to me that the, Bakke
case poses a serious threat not only to racial,
and ethnic. minorities but to all students, and
indeed to the vitality of higher education
institutions. The very notion of preferential.

* treatment implies the'existence of a unique’

order of merit among applicants. This assump- -
tion of a singular ranking leads “logically” to
th®" allegation of invidious discrimination
against those who rank higher in the ordering
when preference is given to those who rank
further down the scale. There is, I submit, no
single unique order of preference among
candidates, but many different ones; a pa{tido
ular ordering will depend- heavily upon-the

* weight attached not only to tests and grades

but also to the soft criteria.
The very concept of preferential treatment
implies reliance on a narrowly based concept
of merif. The inexorable trend 'toward legal
scrutiny and.the demand for public account-
ability, often in very simplistic*terms; also
greatly threatens the use of such soft criteria
and thus may lead to a rigidifying of admis.
sions that .is inimical to its conduct in .
educationally responsible and morally just
ways. ° T X, .
Beyond this, Bakke poses additional, very
serious long-term hazards. One possibility is a
move toward a more mechanistic app_roach to
lective admissions. Another is’ a serious
ilution of the traditions of excellence and
triving that have-been a wellspring of vitality -

" {for American society. Either development is

potentially damaging to higher education be-

' cause either can easily stifle  institutional

.diversity apd responsiveness. A wooden ad-
o™ :
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and sterile curriculum. Consequently. Ifgel it
is critically jmportant to harden the- ¥goft
criteria” and to move toward'a more enlight-
ened view of talent and more defensible
procedures in selecting students who have'the
personal qualities and characteristics that fit
the educational objectives and responﬂbllltlas
of higher inlstitutioné. !
I should now like to tum to COILIderatlon of
the second message of the Bakke case — t;pe
critical importance of de\relopmg the concept

some practices that need to be strengthened
and others that need to be abandoned. A
primary, consideration that must govern ad-
missions policies. I believe, is a concept of -
“educational due process,” as I caligd it in my
Carnegie Council paper. Unless the concept of
“educational due process'! is articulated by
higher education and incorporated into their
policies, we risk the stultifying ‘consequences -
of the litigation that will ensue. The lack of
demonstrable, systen_'latic, clearly documented -

.. guidelines for making judgments about appli-

cants_is_a keenly felt issue in\all quarters of

"oF “educational due process” in admissions.
{Manning, 1977; Gellhom and Hom by, é’1‘37’4
Willingham, 1978.) :

~ I'
Ecatio.l‘lal Due Process in Admi&sléﬁd

rny paper for the Carnegie Council I m

gollo wing statement: - ) *
~ Bakke has castm eold and releritless
beam of_light upon an area of ingtitu-

' tional policy making — admissiofis —
that has for too long lingered Lg‘n the .
shadows. ‘It is not merely for the benefit- '

" of applicdints that admissions pélicies

_and 'procedures need illumiriation.
Rather, the gatekeeping functidn ,of -
higher education requires that %ﬂnec-

In
the
F

tions between stated institutionfl mis-
sions and goals on the one hand, and
admissions’ policies and proceddres on
the other, be understood by :ivarious
constituencies the institution ; serves.
Some process akin to accreditatibn may
be needed,,in which an institution’s
admissions policies, procedures’and prac-
tices are documented, qarefully ,assessed
and publicly evaluated by mdependent ;
authorities. If tHe pursult of fairness in
admission to higher education ié to have
"lasting, practical significance .; . admis-
sions — no less than other :areas of
edycational policy — should démonstra-
bly express the values of the larger
society, not only at the level:of broad
geheralizations, but at the level; of specif-
ic working principles (Manmng, 1971, p.
41.42), i e
N > . 3 o.r,‘
Higher education institutions dan legitimately
claim rights to autohomy'ahd Yoroad discre-
tion in their admissions decisions. Neverthe-
less, both Bgkke and e Funis havé revealed

, Bakke arid Beyond
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good practice in admissions. iI‘hese

L. Education institutions should ¢l
scribe their admissions policies and e
state how these policies are related \to the

- goals and’objectives of the institution.

2. Institutions should“publjciy describe \their

* . admissions criteria and provide informatidn to* - 1

applicants sufficient to permit, studen

' make a reasonable estimate of the likelihdod

of their meeting these standards. .
3. Whatever criteria are used, the educati
4nstitution should routinely allow applican
the procedural opportupity to demonstra
that those particular critena or stangards are
inappropriate for assessing their qualifica-
tions.

N /

4. Institutions should use ‘the same admis-
sions process for all'candidates consuderecl for -
the same program,

5. Wherg exﬁceptions to uniformity of 'proc-

,ess, criteria and standards are;*made for

. particular ciasses of applicants, this policy
-should he publicly articulated with particular
attention to the legal restram%s on such
actions. )

6. ‘fhe criteria employed in the admissions*
process must be validated — that is, shown to

fteasure qualities relevant to the legitimate

T3
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‘education Objectives of the. educationat pro-

1

5 way. -,

A

ﬁ Additionally, criteria should not be

assessed

se qualities shown to be relevant, rather
relying solely upon a single index of'
‘tence derived from ability tests @nd
: L

-

. Institutions .should” insure that all thdse
who' participate i implementing admissi
decisl\ons are trained and eompetent to pe

.form ‘the ¢ompled task of evaluating candi

i‘dates \for admissioft in a fully satisfactory
4

10. Dﬁituhons should periodically invite ex-
ternal audit of their admissions policies and
practlcgs in order to assure the public and
other fonstituencies that the process that
actually goes on conforms with publicly
stated policies, principles and procedures,

Implerentation-of these principles will not be
easy. 1§ will require that many higher educa-
ion institutions make a substantially larger
investment of resources in the adinissions
process than they are accustomed to. For,

some [institutions, it will require a major

{ of their policies and practices, entail
even larger financial commitment —
easy step to contemplate in these days
budgets. .
Higher education in the United States oper-
ates {today something like a publie trust. It
reqyires a mutual appreciation of the special
relationship between the Dublic’s right to
kndw and tie instifution’s right to education
autonomy. The adoptién ,of these principles

ould go far to dispel the suspicion of'

“'u apricious actions and veiled: motives — sus-

picions that too often seem to characterize
attitudes toward admissions that are widely
held by applicants,” their families and "the
public at large. Bakke has not strengthened

14

‘that. cannot <,be ‘shownt to be reliably |

#

¥ groups in. our society,

e autonomy of Institutions, by demonstrat-
ihg “the concemm of hlgher education for
rofessional integrity and thoughtful atten-
fion to- the feeds “of soclety” (Camegle
ouncnl 1977)..

onclusion. These two broad messages of the
Bakke case — strengthening the soft criteria of
admissions and implementing concepts. of
educational due process in admissions — exist
in' some tension with one another. It is often
soft data .whose use is hidden from public
view; thus sécrecy serves to cloak unreliable —
even arbitrary ~ actions. Yet it is by way of |
the soft criteria that the vitidting effects of a
narrow, wooden admissions policy are avoid-
ed. Soft data and educational dile process
must be pursued as parallel efforts, for each is
inextricably linked, with the other, and both
are necessary to the maintainance of institu-
tional vitality and publlc conﬁdence and
acceptance oo .o

* “The capacity of universities to continue to

fuifill [their] critical role requires the devel-
opment of educational. policies that are-sise .
and just — no less so for admissions than for
other parts of the educational process. Where
error ‘exists, critics should'root it out; where it
persists the courts should eradicate it, but
always with an eye toward preserving to the
maximum degree [the] essential ingredient of
education — freedom from unnecessary re-
straint. For universities, no less than for the
community of learners generally, ‘simply as
education, freedom is indigpensable’ ” {Man-

" ning, 1977).
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. Toward a Fair and Sensible Policy |
for Protesslonal School Admussion
A

ter J. Liacouras .-
Dean, and Professor of Law
Temple Unjversity Schoaf of Law

Philadelphia

. 0 - . ]

To demonstrate the need to Jook beyond code words and behind sacred cows,
permit me to poke fun at myself. During a récent televion discussion show on
the Bakke case, 1. was askéd to define “reverse’ discrimination.” There was an
awkward pause while I silently outlined, with some sophistication, the complex
subject matter which, at various times and according to different speakers, falls
under that rubric. “Reverse dlscrimmatlon > 1 blurted out, “is the opposxte of -
old- fashzoned of ‘forward dxscnmmahcmi and it is just as bad "

Sometime later Ifeahzed that although substantively empty, such television
rhetoric at least neutralized both-sets of code words. It underlmes our duty to
reexamine in context the major assumptions and goals on whi¢h admission
decisions are based if we are serious about, md}'rmg toward a fan-And gensible -
- policy for professional school admission. "~ ‘
- “\)
We have had more than a decade of experience.with th,e m:pact of “raclal
rnmonty admissions” on professional schools - sote of Jg1i; ‘bad, but mostly °
good. The attitude we should have developed is not a “15 wyears 'ago or
nothing” Hobson’s choice by suggeshng’ t we either continue business as
usual or go back to 1963. The questlon is whether we have leamed;{mytinng -
since then

3

-

Fair and sensible criteria based on true merit, quality. and potential perform:
ance as lawyers And community feaders will, ip my judgment, .produge plenty-
of blacks and other minorities in the professions, Such’ cntena will-also produse
a fair share of professionals of all*races from economically 9001' backgrounds. .
We certainly should-use scholastic achievement indicators such as grade point -
averages and standardized test scores. But we should not begin ot stopthere in* *
our minds or actions; yet we have. We should not bé conclusively bound by
such indices; yet we have been. This should be the rule for everyone,. notonly "
for racial minorities or any other dzscrete group in society; yet it has not been. .
SN

Racial minorities have been, but spould not be, thescapegoat for the nl.lmbem
and adm:sslpn cranch in progessmnql schools. We ghould, instead, reexamine™.
the larger issues of admission -~ the]traditional admission standards and
procedures. We should ‘question the .assumption that only numerical indices
such as grades and standardized. tésts ~ the sacred, cow — can-feasure. quality,
merit, individual worth or potential for performance in the trenches of a *

_ professiofi or commumf.y leadbmhip And we rust pierce_ cost-benefit analysis -\

i
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‘m}‘“ it .

that ratidnalizes over-reliance on thege indices
and drgues that faculty tifne is too valuable to
be diverted to ‘the taqugh task of making
admxsmon judgments.” »

Properly understood adniﬁnon to profes-
sional schoel is an issue that raises a series of
pollcy judgments: who, from whét grpups/ In
. soclety, with® what bac unds and to
achieve what kind of future fession and
what kind of society,, will be given_ the
opportunity to enter the profession dnd be-
come our future community leaders by first
getting into the professional school? The same
typology would apply to all professions, but I
will use the, legal profession as'an example to
help Proyoke a contextual analysis of these
fundamental policies. With several quahﬁed
applicants for’ each available place in law
school, and with the realizatfon that access to
, the legal profession is a significant ladder to
social, economic and political mobility, is
there any other context in which to pssess
admission stzu:dards and procedures?

‘.
*

3 .
" “Group Needs vs. Individual Needs: An Irresis-
tible Force Meets an *Immovable Objegt.
There are two fundamental societal g in
compeﬁt!on here. The first is thé neéds of the
(e.g.,’ the Puerto Rican’ community
ne more Puerto Rican lawyers comimue
leaders) The second is the 1 of the
’ﬁ) lividiad (e.g., Jane Doe should treated
o het own individual merits).
-
Group Needs 5..4:1 Irres:st:b!e Force Sm:ply
put, thete is an overwhelming group Yeed for,
more black and other racial minority profes- ¢
sionals in law, medicine, etc.. Blacks, Hispan-
_ %ics, Asian Americand and. Naﬁve Americans,
“ who constitute betweep }5 and 35 percent of
%he populttion, depending on regions of the
ation, constitute only gbout 2 percent of the
professions .of law, medipine and dentistry,

A

.and about 8 pergent “eaf Jhe students in

. professional schools. &

P -(
)

T

“The need for more racial minority profession-
als is obvious to péice-loving Americans. We

_ recognize the pemicious residual effects of
.+ the institution of slavery and other types of
.old-fashioned or “forward discrmination”
even today on-all of us. We also canobserve
the tel}dency of professionals to become role

¥
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* recently to Mayor Rizzo of

. oint J's not that a black lawyer is

ed to serve only black clients, a white

r-only white patients, etc. The clear-cut
ter;ﬂency, however, has, been along those
lines. Especially in the Northeastern quadrant

. where ethnic neighborhoods have been pre-

served,pthe political leaders of a ’community
come from such discrete or identifiable
munities.” This is cultural pluralism and
responsive democracy in action. We should
not’ begin “reform,” as the pro-Bakke forces
urge, at the expense of biacks and other racial

ning to produce
leaders for their
nation.

group of professionals and
mmunities and the entire

' minoritis just w}:{n—u-ey‘are finally* begin-

+

Traditional White Ethnic Minorities and Some .
More Social History. The “group needs” goal
refers not only to the Black, Hispanic, Native
American and Asian American communities.
It also applies to Americans whose roots are

“Polish, Italian, Lithuanian, Greek, Irish, Cath-

olic, Jewish, etfc., the “bluecollat, rowhouse,
workmg class, Sunday sports -nut” prototype

.in *elitist’’ cartoons. *

In debates about access to the prolessions,

- however, theré has been a clear tendency

during the past decade to consider everyone
who is not a racial minority member as part
of one Anglo-majority group. Such lumping
has certainly worked to the.detriment of

. traditional white ethnic applicants. They have

been ignored. They have not been getting into
professional | schools at what they think is a
decent enough rate. Perceptions count as well
as actual results. Hostility between and even
‘within minority groups has resulted, with the
most extreme position being attributed
iladelphia.
Rather than unmask policies that have Bal-
kanized the black and white minority cof-
munities, a typical white ethnic response has
been: “When it hutt to be a ‘minority,” we
were minorities; now that being ‘minority’
helps, we are not. Therefore [sic], the blacks
are to blame and affirmative action pro ]
must go.” Lo

Yet, if the four blacks who were pirtof the
affirmative action program of 16 racial
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- person’s own

minorities at Davis Medical School in Bakke
were rejected, is it even probable that those
seats would go to Italian-Americans, Polish-
Americans,: Appalachian or rural whites or
other cl'rxk{ren from the blue-collar commu-
. nities? Are white ethnics fairly represented in
professional schools, the profess:ons and fa-

“ tional leadership?

Theproblem, I suggest, is not with affirmative
action for blacks or Chicanos or wbmen; it is
that fair affirmative action is not universal
enough. The problem, more du’ectly, is with
the 84 seats at Davis not subject to affirma-
tive action. The real issue is the regular
"admission programs in professional 'schools.
" Are the standards and procedures that yielded
this class fair and sensible, job related, demo-
graphically defensible?

' Admission policy musj be fair to all groups.
So many groups should shaxe in the American
, Dream that it is counterproductive and unfair
to single out one group or to ignore othe%s

tco many pro-Da\ns forces have urged. My
first point, then, is a societal “group need”
for all communities to get a piece of the

«®ction. This is an irresistible force.

Individuai Needs: An “Immovable Object.
Simply put, the second socigtal goal is the
individual’'s needs. By this we mean that
access to the professions should be within the
‘reach of every American determined by that
individual’ merit. Individual
merit dictates that one innocent person not
be deprived of fair tregtment -because of

another person's wrongdoing. But merit does .

not atthch mmply by achieving bettér grades
or scoring higher than the next person on
multiple choice “aptitude’ tests (e.g., ISAT).

Individual merit means that we should look at
the total relevant record and then select of
pass over each person on the basis of what he
or she has done and probably will do.

My second“point underscores the nieed to look
at the record of the individual rather than the
group to which he or she may belong. The

tendencies in our social history. to freat

persons conclusively as members of ap
lar group, and to grant them benefits or

. impose burdens solely on that basis, have

been pernicious. It was not long ago that
*Catholics need not apply” signs and Jewish

=

. quotas were facts -of life. The newer call for .
“‘proportional representatjon” is beginning to

take on E:haract,enstlcs of the old Jewish

quota and should be exposed % such.

Should a wortl']'y, innocent voling man or

young woman in 1978 pay for the sins of the

general society or the sins of particular
members of this or an earlier generation? If
s0, should such a burden be assessed in
determining access to the professions? Will |
not racial, religious, ethnic and other_inter-
group bickering, turmoil and even violence
predictably result from such policies? Or, I
repeat, from- policies that effectively deny
access to the professions to almost all mem-
bers of a minority group as does overreliance

on the LSAT"

&
'I’hls, then, is the immovable object.” -

The Need for Honest Pragmatism in Clarifying
Common Interests of Everyone. Pluralism is
the lifeblood of a nation built on freedom,
equality of opportunity to succged or fail on
your own merits, and a legitimate diversity
that emphasizes our common humanity. Each
of us should, on individual merit, be given an
equal*opportunity. Equal opportunity is not
the exclusive preserve of the members of just
one ot several groups in society. It is due each
of us. We must learn to think notin either-or 3

terms, or as majority versus.minority, or by -
ostensibly neutral-pﬂnciﬂasking real in-

teritions and results, or
surdum logic or o en with patricians’
burdens. Honest pragmatism _is needed to,
clanfy our common mLerests

y réductio ad ab-

The Inadequacy and Mischief of the Sacred
Cow. One might respond that all we have to
do is “‘apply ithe standards.” Certalnly, that
response cannot mean such discreditad, non-
egalitarian standards as the “‘good old boy" or
“Harry’s son” or the *‘Congressman’s candi-
date” or the “old Jock’ or the *school’s big
dongr.” These standards have quietly been
used’ for as long as memory, but practically
never to help racial minorities and the poor.
Such policies have not yet been overcoms,
and insufficient scholarly and lay att,enhon
has been directed at them.

By the response “apply the standards,” one
may mean to let those jn who are qualified

1]
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.*. and keep out the others. Evdtyone agrees, Our
challenge is this: If there are three times as
many qualified applicants as available seats,
who should sit in them? Why has the answer
been the sacred cow, i.e. the grade point
average and the relevant standardized multiple-
choice test, and even more particularly the
so-called. aptitude portion (LSAT, MCAT) of
it? The designers and even the sellers of the
LSAT warn against overreliance on” them

(“they should be used only in conjunction .

with other valid admissions factors™). But the
cavea} seems more like a whisper and has not

been heafd

The LSAT Is Too Narrow 4s 4 Lawyering
Aptitude Test and Is Not Synonymous With
Merit. The LSAT does not measure, and
indeed was not designed to measur#,,a per-
son’s capacity for being a good lawyer or
community leader. The LSAT was Hesigned
solely to predict performance in the first year
examinations of law school. It purports to
measure narrow analytical skills and quick
response. The analytical skills it is primarily
aimed at are the syntactlc (implication, coim-
plication and other loglcs more_like a closed
language system such as mathematics) and
semantic (reférents to the real world -of the
tester) rather ‘than pragmatic (the “so what”)
skills. .

Do your first-year law school grades tell us
how well you will do in the real world? Does
the fact that you rank higher in the class than
the pext person mean that you are more
qualified to be a lawyer or more likely to bé.g
better lawyer? You may be a great law
student but a corrupt or incompetent lawyer.
In fagt, there is no systematic study validating
which law students actually do become the

best lawyets — although there are apocryphal”

stoties such as the one holding that “A”
students become the professors and “B”
students the judges, while *C” students make

all the money!
rf

What the LSAT does not e#en purpcrt to |

measure — and what is not seriously and
systematically measured in most general ad-
mission_processes — turns out to be so much
of what does count in lawyering and good
commuiity leadership: common sense, self-
discipline, motivation, judgmént, practicality,
idealism, tenacity, fidelity, character and ma-

s
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turity, integrity, patience, preparation, the

. ability to llsten, perseverance, client-handling

.skills, creativity, courages personality, oral
skills, self:confidence, orgamzatlol'lal ability
and leaclershlp ,

"These quahtxes you may have in abundance,
but the tests and the professional gatekeepers
may pay them no.mind. Does the fagi that.
you study 46 hours a week to achieve a 3.0
grade point averagb and’ that another appli-
cant- studies only 10 hours weekly fora 3.5
average mean that you are less meritorious?
Does the fact that you hold a 40-hour-a-week
job+ during the school year ® pay for your

education while earning a 3.0 average mean
thgt you are less qualified than another
applicant whose parents pick up the entire
tab, who does not hold any job and” who
“achieves” 4 3.5 average? Which person is
more likely fobea good lawyer?

, .

Does the fact that you ate black, the son of
professional parents and score in_the 70th
percentile on the LSAT.mean that you'are
more meritorious or will do better in practice
than another applicant who is white, the
daughter of a first .generation coal mimer

. father and stay-at-home mother, who slept in
"the same bedroom with six sisters and scores

in the 50th percentile on the LSAT?

Why should you obey your parent’s injunc-
tion to be honest, to help others, not ta_be
selfish, to persevere angd not to be fempted by
material opulence if none of thése facts

in competition’ for scarce resources £
professional school seats? Are these not’

id of merit, aptitude for lawyering or comniu-
nity leadership? Why should y e”a good
citizen if all that goppts in gﬁé
professions is test-thking-skill?

When we are told that “when_other thfngs are
equal, the applicant with the Better test scores
is more likely to succeed,” is'there 2 commit-
ment to search out and consider for everyone
such facts and judgments as these? Is such a .
commitment limited only to racial minorities?
Is that fair and sensible? How can we assume

s other things are equal” unless we look at the

record?

»

. . “
it bears emphasizing that we are.not disctiss-
ing unqualified applicants. We are focusing on

to the ~



qualified applicants, regardless of race, nation-
al origin, etc., who are passed over because
their test, scores age lower thax; those appli-
cant¢ who are admitted, not’ necessarily be-
cause they are less qualified on merit or job
potential . .
There are other problems with the ESAT. It
was on the questiongof racial minority admis-
sions that thé discriminatory effect of the

LSAT was first realized. The social history of

the 1960s called into question one of the
features that had recommended the LSAT —
its apparent fairness and freedom from bias.
As reliance on the LSAT increased, the
number of blaék law students in predominant-
ly white_schools. decreased to virtually nil,

Overteliante ®n the LSAT was excluding

Black and Hispanic applicants disproBortion-
ately. Rather than calling into question the
major premises of the sacred cow, this glaring
defect was considered to be merely a unique
social exception that ‘'proved’™ the validity of
the LSAT and similar standardized criteria.
We believe what we want to believe.

What has not been fully realized, however, is
that white ethnic minorities are also being
tumed back by the same professional school
gatekeepers. Data from 1975 indicate that the
median LSAT score for students from two
colleges wnﬂw a substantial number of Slavic or
Polish-American students (Alliance and St.
Procopius, now Illinois Benedibtine College)
was 473 and 468 (about the 28th percentild).
Meanwhile, the median LSAT for students at
two predominantly black universities, Howard
and Fisk, was 418 and 400 (about the 15th
percentile). These scomes compare with the
M.LT. median of 674 (93rd percentile). Com-
parable studies of colleges with substantial
numbers of other ethnic or racial ‘minoritieg
would probably yield similar results. There is
" no way, given the overreliance on standard-
ized tests, that the door will open tothe 28th
or 15th or 50th percentiles when the 80th or
93rd are also knocking.

But is the median M.LT. student necessarily
more likely to be a betler lawyer or commu-
. nity leader_for some groups or the nationin a
. Pluralistic society than the median Alliance or
Fisk student? Hardly. It all depends on ahost
- of relevant factors that do not become “other
things being equal” unless you look at,

L4
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consider ana.fairly weigh them. For me the

LSAT median, in general, may count less than _

the language and subcultural experiences that
the median Alliance ok Fisk student probably
possesses and that the médian M.LT. stydent .
probably does not have. Before makmg my
final decision, I woyld want to know more
than such limited, abstract probabilities about .
each applicant. Yet, our sacred .cow, dur
societdl mind-set, blocks further serious in-
quiry and preclydes empirical ve*nﬁcatlon of wg
the advantage of the M.LT. student and the
detnmént of the, Alliancé and Flsk students

.I
o

_Incleed, the advantage of fluency i in a second ‘

language, culture or subculture is somehow

transformed by rhetoric reminiscent of colo+

nialism.so that one becomes ‘‘culturally de-

prived,” “disadvantaged,” “not fully devel-

oped,” or “unqualified to learn.” These are

the same Slogans used to thwart the national

independence of peoples in Africa and Asia.
In the United States this attitude defends

“regular” standards that systematically ex-

clude blacks who then become the proper

object of patemalism as in my Fisk exampgle, ...
and that have only marginally diffefent restilts

" «for white linguistic or cultural mmonties

{ such as Polish-Americans) who a::e ignored as
“one o&f the majonty as in my Alljance
example. - . i
y, 3
Isthata &u; and sen51ble admlsswn policy?

.»,Bﬁsed on p):esent trends, out youﬂg ethnic

snds will, probably find the .door to the
praqus:ons closed. It is a statistical fact that
not only Blacks, Hispanics and Native Ameri-
cans, but also othef’ groups whose first or
family language is not standard English (our
traditional white ethnics) and who are not a
product’ of the elite preparatory scheol sys- -
tem, are outscored on such tests by native:
bom majonty Ameritans who are. This has
little, if anything, to do with brains ot ahsllty
or merit or predicting who will do best in the

L]

These ostensibly objective tests are. not the
easy-to-recognize “minorifies keep out” ob-
stacles such as the Jewish quotas and **Catho-
lics need not apply’, practices of the early
1900s. But they are just as effective barriers.
The systematic exclusion of racial and white
ethni¢ minorities by such continued overre-

r
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liance ‘on the
‘inde.fknsible .
How then, can’ one re
words of the Pri

Bakke, that “soci

University
benefits are so doubtful”

" from ‘their possible dbanclom,'_nent as not to

warranta change foy any except racial minori
‘ties? Those who argue for true mdm@ua]

% merit must answer thls questlbn

From the cradle to the grave, we are lncreas-
ingly being judgecLon the basis of artificj

“‘objective,” standardized tests, rather than on
our total merit and practical performance.

—5. N 1*-"'Q -y
@fm discrinfinktory and™ -

2 Such, overreliance on standardized’ tests isnot _ .-

only bad for racial minorities and white

ethnics It also inhibits well.roundedness in.all

23 ‘youngsters. It tends to pollute our
tional processes with an instant-result
onentatlon ahd a phony elitism. It glorifies
quick blevemess Unchecked, it may preduce
a superabundant monotony, a sameness in our
-professions and nation. .

13

f&me Concluding Pornts What is the next

One partial scmon woulc} be to take Several

times“as many students into medical, dental,
law ‘and other prdfessional schools. Indeed,
we could let everyone with minimal qualificd-
tions attend #nd plate the burden on law
., faculties to weed out those who are actually
*incompetent. Such an approach takes cous-
. age. It would require a major reorientation tn

( thought and action. Each professrons lobby

. cants), almost all of whom are qualrfiedtal’nder

would, of course, resist such solutions, al-
though ¢he legal profession has demonstta

a much greater inclination to expand. Law-

school enroliments virtually tripled during the
pdst 15 years. There is a great temptation to
_pull up the rope wl&gn you reach the top of
. ‘the mourftain! . o

"Even theri we - WOuld probably contrnue to
eﬂperienée a fiumbers crunch; even if ifiwere

¥not the present excess pational demand- of

‘three applicants for each available seat (or
that of “selective” schools with 10 appli-

reasonable critetia. The major thrust gf our

#

Certainly, each profession must maintain the
highest practical and fair standards, and pro-
tect the public., from incompetence .and
treachery. But we see that, under the false
ban of “neutfality,” “high standards,”

r

- Y“objectivity,” “the need for one-on-one clini-

cal education” and the like, plenty ,of mis-
chief has been and contmues to be perpe-
trated. . .

¥

,A fundamental caveat is appropriate at thiﬁ“.,’:r'

-, point. We should be fully aware of an earlier

social history filled with excessive, unchecked

", use of subjective factors to the defriment of

13
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criticism #hd reexamindtion of admission poli+ »-

cies would ofill have to be faced! " | .

€
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Jéws, blacks,
apd procedures

. Accordingly, the standards
to supplement numerical
relevanj; portions of each ~
t’s total person must be subject to,
audits. Those audits should be botly

, within the law school, and external,

The goal of increasing}he number and quallty
of racial minonty. lawyers in the United States
is a natignal goal. It should not come about at
the expense of white ethnics (such as chlldren
of the last generation or new immigrants) who
are mdmduaiiy and, as a group, blameless for
slavery, the olds barriers and the woefully
inadequate number of ractal minorities in-the
proféssions. Neither should the present, mayor-
ity suffer for transgressions of an.earlier
generation. Fairer and lesgjrbrtrary approach--
es should be given a chancg to work. But not |
with"“deliberate speed" if that means slow.

As an example of one possible a]ternative -
realizing that it is hot a panace# —I willflow °
briefly describe the Temple Law School

Sp.A.C. E Program.

*ho.:['emp!e Law School Sp.A.C.E. Program

At Temp'!e Law School there are two routes

to, admission: nondiscretionary and discre-

tionary. As to nondiscretionary admrssions,n
roughly 60 percent (this percentgge varies

annuaiiy)rof the 1977 entering class were

admitted “through the numbers,”, which

"means using dlmost exclusively the college

grade point averages and the LSAT scores. At

" Temple there was room in fall 1977 for only

.one in nine of our applicants, The median

grade poinf average of thai group was above

3.5 and the median LSAT well up in the 600s,

which meang in the top 10 percent of the




takers of that examination. Almost all of the
persons admitted through this nondiscretion-

ary formula were white méf and white

women,

AsY to discretionary admissions (i.e., the
Sp.A.CE. Program), during the past six years
there have been approximately twice as many
- whites admitted as racial minorities through
the Sp.A.CE. Program The Fall 1976 and
1977 entering class experiences were not
substantially different. Our Sp.A.C.E. Pro-
gram seeks out and carefully, individually and
affirmatively selects those appllcant§ ninor-

ity and majonty group mémbers — who have

an outst.andmg performance record and an
exceptional aptitude for thg study and prac-
tice of law and community leadership, not
necessarily reflected by tlieir LSAT scores.

Our student body of 1,145 is, we believe,#he
equal of any in the nation. Although women
now cqnstltute 39. percent of our student
body {not the 2jpércent of 13 years ago), our
racial minority students are still only about
12 percent, with’ blacks. making up 9 percent
of the total'enrollment, up from less than 1
percent 10' years ago.. The percentages of

-women and minorities in the fall 1977 enter-
mg class were somewhat higher. We do not

shoot for numerical goals or quotas just the
best avallable persons.

Temple Law School’s Sp.A. C E. Program has
followed in the spirit of fhe founder of our
university, Russell Copwell. We have -main-
tained “our populist tradition in making a
supenor legal education available fo hlghly
quallﬁed working men and women and
children, irrespective of ethnic or raci
soc:a.! origin or religious heritage or favont—
ism. Each is.treated on his -or her mdmdual
erits,

-

Every applicant admitted to Temple._La\;r .
Schopl brings in a very strong académic,
record. Some, thus specially admitted, have

extraordinarily high grade point averages from
< college but LSAT scores  below those regul arly
gdmitted. -Others have exceptional work ‘ex-
-perience, two of three langusges, experien
with rmnonty cultures, a record of leadership,
overcornmg racial, religious, ethnic bias o
physkal handicap that would have neutralized
’S'the sambition ‘and ability of the average
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_ person. Many picked th selves up by t.heu'
ﬁm bootstraps. As a group, they include men

ds women from practically every racial,
ethnic and economic class, relifion, age group .
and walk of life. \;

Every student at '\Ternple' Law Schdol is

.treatéd precisely the same. Each has an equal - ’

) opportu’mty to succeed of not to succeed on
his or her owp merits. We do not have two
classes of citizenship, in body, rnmd ongpirit.
There is no second:class citizenship syndréme
holding that_“whites are admitfed ‘on their
merit’ as a right and blacks are ‘allowed' in by
sufferance.” "That .point is crucial to our

Our program.is popular with our students,
who prefer to be treated as ifidividuals rather
than as, members -of a majority or minority
group. [¢ is popular with our faculty, who are
primarily concenéd with the maintenzance of
the’hlghest academic and professional stan-
da.rds of excellence. And it is popular w*th
Qur alumni, who are very practlcal people.

’We have sought..to fulfill our historic
commitments 'to excellence and populism
by damg the extra work — literally 10,0Q0
ersorihouts last year logged in admissions by
us faculty members and administrators. Such
aIlocationt of resources. is an indispensible
reason fOb our success, and we reject the
argumnent of others who claim that “the
enefits are . so doubtful.” A thoughtful,
reasoned defense Js made by three (and
sometimes up 8 five) faculty members-and
administrators for each Sp.A.C.E. decision.
The process is long and frustrating, but we are
developihg some objective. standards in exe
cising sound discretion ifi edch case. P‘
To illustraté ‘the scope “and yield .of ‘our
admissions process: There.were 3,250 appli-

" cants in+1977, and sbme 2,000 of these were

individually and personally reviewed for con-
sideration under the $p.A.C.E. Program. This
means that in each of the 2,000 cases, some
dlscret:on was exercised. *

In the 1977 entering class there are 382
students. Of these, 224 were admitted
"through the numbers,” havmg scored at least
2,470 on the nondiscretiohary numerical in-
dex. The, remajning 158 persons in" the first

~—{  Educanon Cofhmission of the States

-

*




year ¢ were admitted via discretion, i.e.,
by tite Sp.A.C.E. Program. Of the 158 admit.
ted through the diséretionary route, 44 weré
- vacial minority gioup members and 114 were
ma]ont.y grotip members, mcludmg many
white ethnic mmontles ~

" '

fhe number .or percentage of studehts enterx-
ing Temple Law School via discretionary or
nondisctetionary routes is not fixed. It isnot
necessarily repeated. Nor i5 it set aside exclu-
sively for members of any particular group in
society. Indeed, discretionary admissions have
‘ranged from about 3 percent in 1971 to 40
percent in 1977. 'Ihe basls for adm)smon is

* 4
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our judgment of the individuai merit and -

potential for lawyering-and community lead-

ing with all others that year. .

T At Temple, we begah six y

slowly and, we fully in ﬁle right
direction. We are fiitiing that overreliance on

society a share of the
t a good percentage

from many ‘gro
American Dre

_grades ang tes%:ores was denying individuals *

of those excluded are at least as deserving and
as Gualified as many who were getting into
law school “through the numbers.” So'we are
doing something ahout it. We are not perfect,
but we are trying t6 be honestly pragmatic.

-
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Appendix l;— A H:StoncaFPerspectwe
.. .. What Led to Bokke -

M . Ty -
1

oo Kenneth S. Toffett " <«
Dmecto.r fnst:rute for the Study. of Educationak POfICV
“sHoward Umversigy, Dunbarton Campus =
Washingtan, D.C.- « . .. . [

1

L] . ;
» - . - ' i -
-

Most major poht,xcal and ‘many socual questions or problems in ’{.he Unibéd
States terid "to be formulated or posed as¢ constitutional law questions.
B Whether\under any: -circumstances blacks could be considered as en]oymg any
of the rights, pn?i.leges ot immupities under the U.S. Constitution was
answered before the Civil-War,- in 1857 in the infamous Dred Scott decision.

o The effort after the ‘Civii Warsto protect nationally the privileges and
1mmumt1es af the citizens of the several states in-the 14th Amendment was
frustrated in ‘1873 by -the sophistical interpretation of the pnw.leges and
imMunities-clause in the curious Slaughterhguse cases. The protection of the =
civil righte of blacks to pubhc accommodaitions enacted in the 1875 Civil
_Rights Act*was absorbed in 1883 by the Civil Rights cases. In 1896, Plessy v. .
"Ferguson enunciated the vicious and pemicious separate-but-equal doctrine. *
| I 1954, JBrown u. Board of Educatiorr overturned the separate-but-equal
" doctrine, of Plessy v.- Ferguson. All 6f the preceding cases were of signal

, 1mportanc in determining the righfs, Privileges and welfare of blacks in the ,
United 8 . Today the Bakke case is of comparable agmficance, and “its
unpllcatlons may be ewen more far reaching. -

-

Few cases in COnstitutlonaI litigation have engendered as much controversy -
and. agitation as the Bgkke, special minority admissions case. Few peoplé of
good will and discernment ‘can apprgach with unreserved comfort the motion
that rack-should be taken into conai%leratlon in the. admlssl\o’p of .students to

higher education institutions, . , >

. .

However, good will and*discetnment are not the only qualities of mlnd "that
should inform the perception 6f individuals logking at this case. There is the
torical perspective 'The historical perspective tglls us.that blacks suffered
_this country more than 200 years of slavery and nearly 100 years of
. ofﬁcmlly sanctlened gegregation, all of whic oppressed . dehumanized and
injured blacks, ag human bemgs The cou?ﬁ' madé ‘a positive attempt to
and 15th Amendmerits to the
- Consttition and in the Reconstruction Civil Rights Act; but, due in part to
some of the Supreme Court decisions already mentaoned the attempt was
-unsuécessful. A decjsion in the Bakke case cannot appropnately be made

wlthout takmg this history m}o account. )
. Q Py K "";L-\

*This article, which appearéd ip the Jnnuaryfl&bmsry issue of u-%ler Magazine (reprinted here with permission),

is adapted frém a chapter in Kenneth Pollet’s recent book, Beyond Desegregation, Urgent Issues in the Education of
anormea, © 19’!,§ by the College Entrance Examination Board New York City.

T, comﬁ;utheshlstory of glavery ip the 13th, 14th
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The white majority group in this society hias

- been unjustly enriched and advantaged for

more thah 300 years at the expense. : and to
the injury of blacks and other oppressed
minorities. ‘Principles of equity, justice. and
morality require that when one hd betn

* unjustly enriched at the expense and to the _

¢

injury "of another, he should make restitu-
tion te the injured party Providing restitu-
tion’ to those who have been¥injured by-
gross deprivations .and oppression is not
“preferential treatment” opAeverse discrimi-
‘nation” but compensatory asfistance and the .
reversa.l of discrimination.

The participation of blacks and other minor:
ity groups in higher education, particularly
in graduate and professional schools, has
been substantially increased or ifnproved by
special minority admissigns programs. If
these programs are discontinued, the admis-
sion of. blacks and other minorities into
graduate and professional schools will be
terribly curtailed. Blacks’ acce .and dis-
tnbution in a broad cross-sectifn of institu-
tions .will be lrnpaued by eli inating thesq
. programs. Black and *other ethnic studies
programs will be brought into some ques-
tion. Predominantly black colleges and uni~
versities, particularly their graduate and pro-
fessional schools, will be threatened. The
entire afﬁrmatwe action program will be
erishrouded in doubt and uncertainty.

. No matter .how much one may disagree
" abdut the proper interpretation and applica-
“tion of the relevant abstract principles to'

this controversy, if the programs are not

, upheld, if Bakke is not reversed, the forward

‘

progress of blacks and other similarly situ-
ated minorities will be severely stymied.
Indeed, I maintain that the affirmance of

+ Bakke would .mean the reversal of affirma-

tive action; it would be an%officially sanc-
tioned signal to turn against blacks in th:s
country

What 1 propose to do. here is briefly review
Bakke and similar related cases; ‘state their
impligations for the higher education of mi-
norities; def.end Special minority adrmssxons
programs; and argue that opposition to such
programs probably conceals hostility to
blacks. ) )

Bakke gnd Bayond® *

* the speclal admissions program. Another

Spec:a.l minority at;lmlsmons prdgrams ares
under attack. ;Ten recent “gourt have
challenged their legality. The challdnges have
thrown a storm cloud over the affirmative
action concept in employment. The deci-
sions in both the educdtion and employment
areas are umeven. Overall, blacks and other
minorities have expérienced education ad-
vanices that are now threatenéd considerably
by some of this litigation. Special minority
admissions pro and aff'u'matwe action
can be defended. Opposition to special mi-
nority admissions programs and affirmative
action is antihlack. .

I am amazed at the upsurge of interest in
merit and racial neutrality. This-interest ab-

" hors any classification or regulation based on

race or sex. Where were the present holders
of this interest for the past 300 years? -

The first court case to capture "widespread
interest in special minority sadmissions pro-
grams was DeFunis-v. Odegaard in 1973. In
that case, the Washington State Supreme
Court, applying thé “compelling state inter-
est” tests, upheld the special admissions poli-
cies of the University of Washingtom School
of Law. The court maintained that the con-,
sideration of racial or-ethnic background as
a factor in the selection of students did not
violate the equal protection clause of the
state and federal constitutions, notwith-
standing "that, white applicants with higher
test scores were rejected. The U.S. Supremé .
Court determined in 1974 not to review the
case on its merits because it had become
moot;-DeFunis, the person who brought the
suit, was' about t¢ graduate from law school.: -

In Stewart v. New York University, in"1976,
a white female claimed she was not admitted
to a private school because of racial discrimi-
nation. The court held that 42 U.S.C.
§ 1981, which was a part of the 1866 Civil
Rights Act, protected whites as well as mi-
norities, but dismissed plaintiff’s, cornplamt
because she failed.to show she was denied
admis$ion solely dué to her race because
she did not show substantial federal funding.
Another white female lost such a suit against
the University of Arkansas Law Scheol in
1975 because she failed to prove that she
would have been accepfed in the absence of

25




' here decided that not -,onlY mi
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Toledo lost such & 1'n 1976 on/ the

ground that schooIs not" restricted to

purely’ acidemic sta ard"é in their gdmis-
sions procedures, L . .-

. - . t\ f

Stilt another whit2 femble Jost an afimission

case in 1975 in North Ca.rolma fhe court-.

brity and

poverty statuses legitimately werk relevant,

but also state residency: and ¢ fspti.ng of -

alumm statuses in the admissk
The consideration of jpoverty

fal concernr for
s a legitimate

s considered rea-
sonable since the school

Since alumni provided gubstantial support
for the school, it was legitimate to give their
children special conside

ation.

‘ % :
A '50:50 white-nonwhite, ratio ‘was struck

! ard of Higher Educa-
York in 19?6‘ The

down in Hupart v

tion of Cily-of Ne
school also-failed  tb “follow its own yegula-
tions. -Targeting a flefinite amount of finan-
cial ald for mingrity studenfs was ‘stru

down in the Georetown Law School case in
1976, because the couwrt determined that
financial’ need was not peculiar to minorities
and that financial assistance should be grant-
ed to whoever demonstrated need. -Sixty

percent of, scholgrship funds were allacated .

to minority law students, although th

made up only 11 percént 'of the student .

body.gNevertheless, the court coneceded the
school mlght have to deviate from tradition:
" al admisston procedures-because of cultural -
and social factoks that had a negative impact
on mmontles “

o * "\.— ¥

In still another Néw York case in 1976, the
court of appeals, ‘applying the “subsfantial
interest” test, held that [reverse discfimina-
tion” may be constitutional if no “nonracial
or less- objectionable racial” classification
would accomplish the same godls. Neverthe-
less, the court did not make a full determi-
nation op the merits because Alevy, the
complainant, did not prove that ke would

e state-supposted”,
8 uppo -ér'% ,

N
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[ “havr‘bevm"admim—mr'absme—of"n‘m
i .

specna.l admtssmns -program.

The above cases set the stage for the Bakke
¢ase. A number of points should be noted.

.. = First; quite-a few white females have chal-

lenged" special minority admissions programs. -
Thig confirms my aclumbrahon at tie 1973
_American Council on Education nigeting
that the feminist movent and. the black

civil-right§ struggle might unfortunately be
on a collision coubse. Second, white com-

‘plainants should be required to show. injury”

by these programs, and that is not easy to
do. Third, it is critically important to deter-
mine whether minority participation in grad-
uate and professmnal education can be main-
tained or expanded without taking ra,ce‘into
account. . ) T

"The Bakke case is very troubling on the last

two points. Although the superior court
(trial) found that the University ‘of Cali-
fornia-Davis Medical School’s special admis-
sions program was unconstitutional because
race was considered in the admission proc-
ess, it held Bakke was n6t entitled to relief
because he failed to prove that he would

- have been admitted were it not” for the

program. However. the California Supreme

" Court held that the burden of proof was on
. the University of California to establish that

Bakke would not have been admitted even
in the absence of_ 2 special minority admis-
sions program. The evidence 15 very scant on
this matter, and the issue is inpeffect stipu-
lated away. However, the California Suprere
Court did a_Pply the “compelling stat® inter-
est” test and required the school td show
that no less’ objectignable alternative was
“ available to increase- minority enrollment in

the medical school. I submit there clearly i

not such an available alternative which
means that a refusal to appgove such pro-
grams is, in effect, to opp the maintain-
ing and expanding of*minority’ presence in
the professions. |,

It may be useful fo turn now to a discussion
of the implications of the Bakke.case, partic.
ularly for legal education and the bar. It is

- noteworthy that the deans of the four pub-

licly ‘supported law schools .in the state of
California filed an amicus curige brief in
which they urged the U.S."Supreme Court to

Education Commission of the States




T gant @ wilt - of - eertiorar!” wthe ~supreme -

[

-

iy

Court of California so that the issue could
be authoritatively resolved upon its merits.
They note that blacks make up barely 1
percent of, the legal profession; although
they constifute more than 11 percent of the
population/ | would add that, in 1964-65,
udents constituted 1.3 percent

e enfire law studert enrollment that

year] In 1974-75, 10 years later, 'in large
due to special minority admissions pro-

grams, the pefcentage had risen to neary 5.

The deans say at page 27 of their brief: “If
there is a race-blind imethod of selection in a

_ unitary program .that will select out a mean-

ingful number of pesons from a relatively
%mall group of minority applicants in compe-
tition with a much larger group of whites,
we do not know what is is.”

This conclusion is reached after a fine-tuned
analysis and. comparison of the admission
credentials of minority and nonminority
applicants,

LIS

I must confess that it is troubling for me to’

advance the argument here, because I do not
like spreading further on the recordfjhe gap
between the admission credentiais of blacks
and whites. I will not deny or falsify the
facts, no matter how unpleasant or embar-
rassing they may be. For example, the mean
score of blacks on the Law School Aptitute
Test (LSAT) is at least 100 points less than
that of whites. Black appllca.nts for medical
school in the 1977-78 academic year have
mean scores on the verbal, quantitative and
science parts of the Medical ‘Colleges Apti:
tude' Test (MCAT) that range from 102 to
127 points less than thbse of. white appli-
cants. Although the gap is less for thpse who
aré aetually accepted, it is Qt;l] clear that if
decisions were based primarily upon test
scores, the size of the white pool taken
together with the average test-score compet-
itive advantage of whites, would have prac-

tically eliminated blacks from admission to

medical schools last fall. And those scores

-are not atypical. Admissions based on appli-

cants’ grade-point averages in their under
graduate work do not significantly change
the picture. .

‘Now I could discuss — and I have discussed

~ the social and cultufal bias of standard-

L3
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ized tests, inciuding the Scholastic Aptltudt},
Test, LSAT and MCAT. These .discussions
are necessary for the self-esteem of blacks
Our scores just do not look goed. Howev.er,
some time ago I whote that tests and other
norms developed by the dominant white
society will reflect and confirm their va]ues
and evolved skills, Car there really be a
serious claim that they should be to the
, contrary? 1 could easily take some cheap

d groovy, but I spggest that
ur pleadings, copipose your

. You are more likely to
" We are going to have to
g our performance on these

succeed that wa
work at improvi

tests.

Some people feel that if we do not attag'k
standardized tests relentlessly we will be
giving aid, comfort and corroboration to
Arthur Jensen, W.G. Shockley, Richard

“Hermstein and others who have questioned

the innate intelligence of "blacks. My ap-
proach to tests is like my approach to most
issues involving blacks. I do.not automatical-
ly deny data that adversely reflect upon
blacks. I do check the data very carefully. If
they prove true in some respects, I follow a
course frequently followed in law. I “confess
and avoid.” It is to be expected that because
of the unequal history that blacks have
experienced in this society, a dispropor-
tionate number of us will deviate from white
norms. ! will say more about black hlstory
" later.

1

" The Bakke &ase has already bad a chilling

effect upon black enrollment in California
law schools according to a report in the
Chroticle of Higher Education. It is inevit-
able that, in time, if it is not reversed, that
will be the effect throughqut higher educa-
tion. The latent and not so latent racism in
this country will jump out of the cracks in.
the wall when it can be camouflaged or
justified on the pretext that the law of the

_" land requires it. The separate-but-equal doc-

trine would not I%s[ve been s0 detestable but
for the fact that it gave a patina of spugious
evenhandedness to the .blatant oppression
and subjugation of blacks. Some may not
realize it, but in answer to the claim that

|




segrégation laws were designated 't.o‘,oppress
“blacks, Justice Henry B. Brown wrote for
the majority in the Plessy-Ferguson case that
Jaws must ' be “reasonable’. .. enabted in.
good faith . .. for the promotxon of the pub-
lic good, and not for the annoyance of
oppression of a particular class.” Opponents
of affirmative action and special minority
admissigns programs like to refer to and
focus upon the color-blind rhetorical dicta in
‘Justice John M. Harlan’s dissent in Plessy-
Ferguson, The key thing to focus upon in
that dissent is Justice Harlan’s recogmtlon
that “‘equal” in the separate doctrine wasa’
thin disguise for degradmg and treatmg
blacks as inferiors,

In all ‘candor I° must confess that 1 am
pro-black. I am deeply committed to meet-

Jing the needs and aspirations and to over-

coming the racist oppression of blacks.
Moreover, supposi.tlous talk about volor-

Whlindness and mefit strikes me as less than

thinly disguised hostility to blacks. If oppo-
sition to special minority admissions pro-
grams does not disguise hostility to blacks,
then certainly it discloses a lack Sf serious-
ness about facilitating a significant increase

in blacks' access to graduate and profssgonal °

schools.

+ " s

1 recognize that no matter how strongly we
might feel on these issues one way or anoth®
er, we are bound to attempt to engage in a
rational discourse. Decisions and reasons
need not always be rationalizations of preju-
dices and self-interest, although- they fre-
queritly are. Yet, it is obvious that if one
understands how a given position or propo-
sition will serve his personal interest-or those

interests with which he closely identifies, he ;
=il tend strongly to favor arguments that

support thateposition or proposmon, Chaim
Perelman has noted “that good reasons atre
always relative to an audience which appre-
ciates them as such.” Thus, our ana]ysns and
mterpretatlon of special minority admlsswns
programs will be influenced, more or less, by
our perception of th
the interests and values we Hg?d degr. Surely
we know that it is rare foran important
decision not to have conflicting relevant
principles and values. Nevertheless, we must
face the results and consequences of the
decision forthrightly and squarely.

impatt ‘of Bakke upon ,

Special minority admissions programs are
definitely needed and are in the interest of
blacks. Moreover, a decision in favor ‘of the
University of California Board of Regents in
Bakke will not produce the same effects as
Plessy v. Ferguson, because blacks do not
have the power to inflict the type of injury
upon whites that whites were authorized to

"inflict upon blacks by Plessy’s fraudulent
, separate-but-equal docgrine.

Specidd minority admissioris programs will
cause¢ minimal injury to whites. Even with
special admissions programs, minorities will
continue to be a small percentage of the
entering graduate and professional classes
acrpss the country. More, students are ex-
cluded "because of other forms of perference
(e.g., those favoring children of influential
legislatots "and alumni) than by special -ad-
missions programs. Moreover, the standing or
injury problem in Bgkke is not just a proce-
dural technicalify. Bakke is really not enti-®
tled to relief unless he can prove that he
would have been admitted if there had not
been a special minority admissions program,
The comparatively limited scale of most
minority admissions pro s Should make
.proof of personal injury}very difficult in
pracfically all cases.,

Legal Pefense. I should now like totum toa
legal defense of special minority admissions
programs. My defense will entail sorte his-
torical exegbsis,

The need and desirability of expanding mi-
nority group participation in graduate and
professional education can hardly be contest-
ed. It is also difficult to challenge whether
this expansion can take place without special
programs and effotts, including@ffirmative
actiorrqnd minority admissions. However, in
dealing with this problem, provisions of the
U.S. Constitution and other legal rtaterials,
together with certain fundamental principles
of legal analysis and exegesls, must be taken
into account,

Three overlapping and mterrelated constitu-
tional argitments can bé made in support of
special minority admissions programs. One:
the Civil War and Reconstruction Civil
Rights Acts, when construed together and

structurally, lead to 4he conclusion that they
on

-
-
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were adopted apd enacted primarily f‘g? the °

benefit of blacks (fréedmen); also, they can
be used for/the benefit of other discrete,
insular, dis#dvantaged minorities simitarly sit-
uated as blacks; and they can pe used for-
mally and incidentally for the benefit of any
group subjected to invidious discrimination.
Thus, the primary and secondary putposes
of these laws not only prohibit discrinina-
tion against these groups, but also impose an
affirmative duty upon states to establish and
secure equity and justice to these groups.
The primary and secondary purposys take
priority over the formal and incidental pur-
poses of these laws. '

Two: although the equal’ protection clause
of the 14th Amendient may make a clas—
sification based upon race suspect, and thus
subject to rigorous critical scrutiny, when a
compelling legitimate state interest is secured
by the classification, it will be constitution-

al

Three: the majority may constitutionally
discriminate against itself. Professor John
Hart Ely in his 1974, University of Chicagq
Law Review article, “The Constitutionality

, of Reverse Racml.‘Dlsmmmatlon," has stated

this position in the following terms: “Re
gardless of whether it is wise or unwise, it is

‘not ‘suspect’ in a constitutiona! sense for a

majority, any majority, to discriminate

_agaipst itself.” This means a minority special

- admissions program needs only to pass the
“rational basis™ test of constlts.ltlonah!:y

" Béfore setting forth the arguments of the
above three propositidns in support«f special

*lt,erpretatiqn of legal principles.

minority admissions programs, two general
observation$ must be made about the contex-
tual constraints. upon the explication and

First, legal ¢oncepts and propositions are
value- and rhetoric-laden.. They have the
qualities of what C. L. Steverison has labeled
ag “persuasiye_def‘mitions.”' In his book,
Ethics and Language, Stevenson writes about

. such def‘mltlons “In any ‘persuasive defini-

* tion® the term defined is a familiar one, whose
meaning i85 both descriptive, and strongly
emotive.” For example, whenever “right” is
used in the law, it not only denotes some
claim recognized and presumablyenforced by

.‘
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Fa
~ the law, but also connotes gomething that is

good and ethically proper. Thus, the very use
of such terms “consciously or unconscious-

: ly...by [the] mterplay between emotive

and descngtwe meaning” redirects peoples
at&xtudes .

Unfortunatély the very use of the term
“preferential” tends to imvoke a negative
emotional reaction which creates a hostile
attitude toward preferring any individual or,
group over "another — particularly in a spciety
which professes egalitarianism. This prublem
is especially troublesome in the context of
admission to college, since public and educa-
tional policy purports to advance “open

admission ot acless” to and merit in college
today. :

Moreover, as has been argued by criticg of the
Warren Court, proper admission criteria as
well as legal principles for decision makmg
should be “neutral.” Neutrality is largely an
illusion in both instances. Value choices are’
inescapable, both in formulating legal con-
cepts and principles and in decision Mmaking.
Legal analysis — and for that matter public

* debate over any issue.— can be advanced

rationally and fairly only when value choiées
and emotive connotations are brought to the
surface. Even when this desirable state of
disputation and communication is reached,
persuasive arguments always seem to be the
function of an audience that appreciates ot is
sensitive to the wvalues advanced. In most
contexts very few would object to preferifig
law-abldmg citizens over lawbreakers. For
more than 300 years the majority of Ameri-
cans have had vety little difficulty with
preferring whites over blacks, THus, it is the
attitude of the majority group toward a
minority group that will determine its reac
tion to compensatory treatment of the latter.

Second, and related to what has already been
said, all laws in a sense discriminate or make
distinctions, They create lassifications, and
clasgifications, just as conceptions, if they are
meaningful and minimally ambiguous and
vague, include some things ang exclude other
things. This i3 the reason why the Constitu-
tion condemns invidious discritnination or
clasgification, not discrimination or classifica-
tion per.se. Furthermore, it does Not follow
from this that all racial classifications are




necessarily invidious. What the draffers of f.h.:e
13th, 14th and 15th Alnendmerits were pfi-
marily conce¥aed ‘with was invidibus discrimi-
nation against freedmen or blacks. They were
attempting to prevent -the tment and
enforcement of laws and prad¥ices'that would
denigrate the position of l;lacks The black.
codes .and pther oppressive activities of the
Confederate (States after the Civil War not
only derggra%ed the positions of blacks, but
also destroyed the lives and property of many
blacks. The historical mistreatment of blacks
and other minority groups supports the prop-
_ osition that opposition to spec1a1 minority
admissions programs really provides an excuse
for expressing an iil will and hostility tow
blacks that already exists.

The Reconstruction Amendments‘were.adopt-

ed primarily for the benefit of blacks (freed-

men). This does not mean that all Reconstruc-

tion laws were only for the benefit of blacks

or that specific provisions were not primarily

.for the benefit of all. What it does mean is
that at the center of the problems and

mischief that the Reconstruction laws were

designed to correct were blac

plight. ) 4

“The 13th Amendment freed theyslaves. The
ivil Rights Act of 1866 ektendeff citizenship

to blacks, the right to make contracts, to hold
and énjoy property, to'serve as witnesses, and
. to enjoy the equal benefits of all laws. It also
provided criminal sanetfons f or molah,ng these

rights.

Except for formally freeing blacks, the 13th,

Amendment and the 1866 Civil Rights Act
remained practically dormant, as far as the
welfare of blacks was concerned, until 102
years later when the Supreme Court held, in
Jones v, Alfred H Mayer Co., 392 U.S. 409
(1968), that the amendment empowered Con-
gress in the 1§66 Act to prohibit private.
individuals fYfom discriminating .against: blacks
in the saie of property. The Court méiritained
that Congress could enact any legislation
appropriate for “abolmhmg all badges. and

incidents of slavery.” Obviously, this.line of_

analysis supports not only reversing discrimi-

nation (special admissions progfams) but also,
most certainly,

k.
Some lingering d oubtd about the constitution-

-\\l

ative action programs.’

and their sad .
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_ ality of the 1866 Civil Rights Act resulted in

the proposak doption and ratification of the
l4th Amendnent. The first sentence of this
amendment ~ovefruled the infamous - Dred
Scott decision and made blacks citizens of the
United States and of the states wherein they
resided. It prohlbited abridging the privileges
and _immunities of citizens of the, United
Statéé depriving any person of due process of
law and denying any person the equal protgc-
tion of the laws. Although the privileges and
immunities clause was made practically mean-
ingless in the Slaughterhouse cases, Justice
Samuel F. Miller in the course of his opinion
stated that he doubted whether any discrifni-
natlon directed against a *group other than
“Negroes as a class or on account of their
race, will ever be held to come within the
puryiew of [the equal protection clause].” He
further stated that the “pervading purpose”
of the 13th, 14th and 15th Amendments was
to secure the .“freedom of the slave race” and

" to protett them “from the oppressions of

those who had formerly exei—clsed unlimited
dominion over him.”

Of"all the provisions of the 14th Amendment,
the due Process clause is least amenable to p*
pro-black interpretation. However, although it
is relevant to the admission, process, it really
does not raise a high hurdle to special
minority admissions.

The '15th Amendment was almost, if not
.completely, concerned with protecting the
right of blacks to vote. It prohibited abridging
the right to vote “on account of race, color or
previous condition of servitude.” The Latin
maxim of construction, noscitur a sociis,
makes clear that the 15th Amendment was
primarily, if not entirely, for the benefit of
blacks. It means that words are known from
their accompanying words. Thus, general and
specific words capable of analogous meaning,
when associated together. take on meaning
from each other such that general words are
restricted L0 a sense analogous to the less
general words.® “Previous condition of servi-
tude” is less general than *‘race” and ““color.”
For, all practical purposes, at the time of the

.adoption o6f the 15th Amendment only blacks

had experienced a previous condition of

- Bervitude. .

In addition to the 1866 Civil Rights Act, gix

- %
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other acts were enacted by Congress betwWeen

<, 1866 and 1876 that could be characterizéd as

ivil rights aets. In 1867, Congress made the

establishment of govemment in the Confed-
erate States conditional upon the ratification
of new state constitutions wii
gates elected by citizens “‘of et race,
color or previous condition.” Two -more Civil
Rights Acts wgre enactéd in" 1866 and 1867
to prevent*a. retum to slavery in different
dlsguwe One .act prevented and punished
kidnappi
ited for ver the syitem of peonage. In 1860,
Cangress'enacted the Enforcement Act which
was amended in 1871. This act provided hoth

civil and criminal rehef against those who,
" flouted or circumvented the rights secured by

the 14th"and 15th Amendments. In 1871,
Congress enacted the Anti-Ku Kluz Klan Act

‘ &in ordér to deal comprehensively with the

-violence of the Klan by prohibiting conspira-
cies to obstruct justice, to interfere with

-elections, and to deny to any person equal

privileges and immunities. The seventh”
final Civil Rights Act of 1875 p
discrimination on the basis of race ot color in
inns, public conveyances-on fand ot water, the
theater and other places of amusement.

This brief review of the Reconstruction
Amendments and Civil Rights Acts is most
important to make credible the contention
that Congfess, in proposing the amendments
and in enacting the acts,” was preoccupied
with the rights and interests of blacks. Struc-
tural analysis of these legal materials means
that when they are all considered together
they require a pro-black interpretation strong-
er-than any single amendment or act alone
may dictate. This is an example of the
modified EBuclidean axiom that the whole

.. may be greater than the sum of the parts.

Constitutional Issues, There are three major
co,nst!tutaonal issues posed by race-cqnsciousg
admissions programs. The first. is whether
racjial classifications are per se invalid. The
second is whether they can withstand the
strict scrutiny and compelling state interést
test that i5 applied when classifications are
pased upon suspect classifications such 'as race
or touch fundamental rights such as travel.
The third is whether in some $pecial situa-

tions; race-conscious classifications need only’

meet the “rational bagis” test.

.
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by dele-

the other abohshed and prohib-’

Racigl classlficataons are _not invalid per se.
Racial classifications have been resorted te in
order to remedy racial discrimination in hoth’
public-school desegregation and® public-
employtent cases. Busing amd considerations
of racial balance and proportion were upheld
in 1971, in Swann v: Bodrd of Education.
Strict numerical quotas and ratios in hiring
minorities have been decreed.or approved by
lower federal courts without.the dlsapprova.l
of the U.S. Supreme Court.

a -

Clearly, where injuries and injustices have -

bedn inflicted on the basis of race, race
cannot be totaily disregarded in compensating
-for or correcting them. The 1.8, Supreme
Court has not held that racial classifications
are invalid per se. The Court has simply held -
that legistatiyn and state action based upon
facial clhssifichtions carry a very heavy burden*
of }ustaﬁcatlon, which must ‘Wwithstand the
most rigorous scrutiny. This means the classi-
fication must be proved “necéssary to the

¢

accomplishment of some Permissible state -

objective, independent of the racial dmcnmu-
nation which it was the object of the 14th
Amendment to .eliminate.” This means the
Slassification must be proved *necessary to
promote a compelling governmental interest.”

The reversal of discrimination is a compelling
interest. The Supreme Court has not clearly
articulated what is meant by a compelling
govemmental interest. In the educational con-
JAext, a strong argument could be made for the
proposition that integfation is a compelling .
governmental Interest. .

Thus, special minority admissions programs

. should not beJcharacterized as “‘reverse dis-

crimination,” but as the *“‘reversal of diserim-
ination.” The Washington Supreme Cowt in
DeFunis found that the state had a compel-
ling state interest in correcting the underrep-
resentation of minorities in law schools and
thus in the legal profession. Minorities are
grossly underrepresented throughout higher
education, but particularly in graduat& and
professional schools. Professor Ely writes: *“If
we are to have even a chance of curing our
socidty of the sickness of racism we will need
a lot more black professionais, And whatever
the complex of reasons, it seems we will not

get them in the forseeable future unless we
/’ ’
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take blackness into account and weigh it
positively’ when we allocate opporifunities.”

Benign racial classifications are not always
necessarily suspect. Although supporters of
special minority admissions programs usually
believe that the “suspect classification” and
“compelling state interest” tesis apply, two
closely rdlated arguments can be made in
support of applymg the conventiondl equal-
protection analysm to benign racial, classifica-
tions. The conventional test requires only a

Ll

sta'ong statements on affirmative action be-
cause of that misleading headline.

Frequently in conversations, and by implica-
tion in articles and news stories, affirmative
action and special minority admissions pre-
grams are discussedeas if unqualified employ-
.ees are hired eor incompetent students are
admitted. Nothing could be further from the
fruth. ¢ -
%,

The recent Gallup Poll, which reports opposi- «

tion even by blacks to affirmative action and J'}v
special minority admissions programs, reflects 3
the way the issue has been publicized in the *
medin. If* media falk is constantly of ¥
“quotas,” “reverse discrimination,” and color- 3
blindness in the abstract, then it-is natural for A

rational relationship between the classifica-
tion ard a legitimate governmental interest.

‘First, if blacks and other similatly situated
inorities ate considered as the primary and
condary beneficiaries of the Reconstruction

Amendments including, of course, the equal
! protection clause, then racial classifications
/ clearly designed to benefit therg would not

violate the equal protection of the laws.

Although on a number of occasiofis it might

be difficult to determine whether a racial

classification is clearly designed to benefit a

minority, that is not the situation with special

minority admissions programs. They are de-
signed to expand minority-group access to
gradudte and professional education.

Second, the equal protection requirement
obviously is designed to protect discrete,

insular, disadvantaged minorities from exploi- _

tation and oppression by the majority. How-
ever, if a" majority wishes to disadvantage
itself in order to correct past and present

the equal protection clause should not be a

'injustices perpetrated against a minority, then -

. r_.,bzgr'l;‘o this legitimate state interest and goal.

Much has already heen said to substantiate
the claim® that ogposmon to affirmative
action conceals hostility to blacks. Howéver,
sometimes things are done that hurt affirma-
J;we action perhaps unintentionally. An exam-
Ple is the March 18, 1977, New York Times
story of an interview with Joseph A. Califano,
Secretary of the Department of Health, Edu-
cation and Welfare. The title of the story was,
“Califano Says Quotas Are Necessary to
Reduce Bias in Jobs and Sghools.” Yet
nowhere in the story or interview did Califano
(use the word ‘“‘quota.” A storm of protest
arose and Califano later retracted his sound,

LN

there to be considerable. opposmon “Goals” &
should be used in place of “quotas”; “reversal 45

of discrimination” in place of “reverse dis- %
crimination”; and “color-conscious correc-
tion of color-blased mjunes in place of
“coler-blindness.”

Few people familiar with the basic facts in .
this area believe one can deal effectively with
minority-group access to graduate and partic-
ularly professional schools without taking
rade into account. Special admission of cer-
minorities is necessary in order to correct
their underrepresentation in those schools.
is correction will help accomplish the
compelling state interest of integration (rever-
sal of discrimination) and approximate pro-
portional representation in the professional
classes.

Resistance to these objectives is largely a
vestige of racism. The constitutional barriers
to them are more apparent than real..The
Recongtfuction Amendments and Civil Rights
Acts“were primarily and secondarily for the
. benefit of; respectively, blacks and other
discrete, disadvantaged minorities. almllarly
situated. .

If racg is regarded as a suspect classification
requiring rigorous scrutiny in preferential
admigsion programs, it is necessary to accom-
plish thg compelling state interest of integra-
tion and approximately proportional minority
participation in graduate and professional

. education.

-
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Once it is determined that the racial classifica-
tion is Denign, it can be argued that the
rational-basis test of constitutionality under
the due process and equal protection clauses
is applicable, which means there only need be
a rational relationship between the classifica-
- tion and a legitimate governmental interest or
objective,

Antidiscrimination laws have moved from a
process orientation to a result orientation.
This parailels the movement in school litiga-
tion from desegregation to integration. Clear-

L
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ing away arbitrary racial barriers, although
necessary, was not sufficient to do justice to
blacks and other oppressed minorities. More
and more there has been an insistence upon
results. Therefore, programs of affirmative
action and minority preferential admissiohs
have been instituted.

Logically and practically it could not reason-
ably be expected that wrongs that have their
source in invidious racial classifications could
be corrected and compensated for without
benignly taking race into account.

bt
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REGENTS OF THE UNIVERSITY OF CALIFORNIA v.
BAKKE -

’ *

CERTIORARI TO THE SUPREME cOuURT OF‘CALIFORNIA

No. 76-811. ﬁrgued Octobier 12, 1977—Decided Junc 28, 1978

= The Medjeal School of “the Universidy of California at Davis (herei ter
Davis) had two admissions programs for the entermg class of 100
* studénts—the regular admissions program and the special admissions
program. * Under the reguldr, procedure, candidates whose overall' under-
graduate grade point averages fell below 2.5 on a spale of 40, were .
" summarily rejected. About ongout of six applicants was then given
* an- interview, following whith he was rated on a scale of 1 to 100 by
each of the committee members {five in 1973 and six in 1974), his rating
being, based on the interviewers’ summaries, his overall grade point
- average, his science courses grade point average, ayd his Medical College
Admissions Test (MCAT) scores, letters of recommendation, extracur-
ricular activities,And other biographical data, all of which resulted in-a
total “bmchmark:,pcore ? The fpll admls.smni cdmmittee, made -
offers of admission on tlte Basis of their review of the apphcant’s file
and his score, considenbg and Keting upon applieations as they were,
", received. The committee chgitman was responsible for placing names
on the waiting list and had ‘discretion to include persons with, “special
v gkills)” A separate_commtittee, s majority.of whot were members of
minority. groups, operatedpthe special admissions program. The 1973
and 1974 appllcatzon forms, respectively, asked cand&;lafes whether they
wu;hecl o be consldqred a8 “ecomomically and/ar edueationally dis-
-advantnged” appli¢ants and ghembers of o “minority group” {blaeks,
Chicanos, Asians, American Indians}. If -an applicant of & minority
- group was Jound to be “disadvantag€d,” ke would be rated in a manner
simildr to the -one. employed the gepeml admiissions committee.
Special candidates, however, did not have to meet the 2.5 grade point
cut-off ands<were not ranked against candldawa in the genersl.admis-
sions process. About one-fifth of the special applicants were invited for
-mtemews in 1973 'md f9'74 following, which they were ngen bench-

.t
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xhark scores, and_tha top choices were then gy:ngto the general admls-
sions committed, which could reject special candidates for failure to
meet courss requirements or ‘other” specific ‘déficiencies. ~THe spetial
- committes continudd to recommend candidates 1’{1&1" 16 special admis-
gion selections een made. During 3 four-yeat périod 63 mmonty
students were admitied to Davis under the special program’ and 44
ungder the geneml program. No. disndvantaged wljites were admitted
under the program, though many applied. Respondent, o Wwhite
male, applspcio Davis in 1973 and 1974, in both years being considered
< only under the gencral admissions program. Though he hd a 468 out
of 500 score in 1973, he was rejected, since o genera! applicants with
scores less than 470 were being accepted after*respondent’s application,
which was filed late'in the year, had been processed and completed. At
that time four special, admission slots were still unfilled. /in 1974 re-
spondent applied early, and though he had a total scbre of 549 out of
, he was again rejected. In neither year wag his name pleced op the
dmcretmnary whiting list. In both years speciahapplicants were admitted
with algmﬁcantly lower scores than respondent’s. After his second I'B]ee-
tion, respondent filed this action in, state court’ for mandatory injunc-

tive and declaratory relief to cOmpel his admission to Davis, alleging
that the special admissions program operated to exclude- hiri on:the .
* basis of his race in violation ‘of the Equal Proteetion Clause of the
Fourteenth Amendment, a provision of the CahfommﬂConstlmtlon and
§601 of Title VI of the Civil Rights At of 1964, whith providés, inter;
~ glia, that .no pemn shall on the ground of race or* color.mdedo

frbm participating in any program recerqmg federa] finaneial nce. ,,
Peptoner crosgsclaimed for a declaration that its special admmlons pro-
gram was lawful. Jhe trial court found tﬁat the special program operated
as s racial quots, becouse minotity applicants in_that progtim were .
*rated only against one another, and Iﬁ:placa in the class of 100 were
Iarmg that petitioner ‘could not take race into.
issions decisions, the program was held to violate
e Constitutions, and Title; VI. Respendent’s ad-
ted, however, for hck of proof that he would have
dmitted but for the special progrant. The Oahfornu{\Supreme Court,
a )Zns‘a. strict-scrutiny standard, cohcluded that thesspecial admis-
" giops program was not the least intrusive mesps of achieving the goals
of the admlttedly compelmg state interests of integrating the medical
ezsion gnd mcreasmg the number of doctors willing to serve minor-
et Without g&smng on the state conftitutiong} or federnl
statutory grounds the court held thai petitioner’s special admissions
progruat wofgted the Fquaf Frotectfon C’fnuse. Since pet;troner conld
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v o, not satisfy its bu%:den oi' demonstrﬁtmg that mpondent absent the spe-
et ) . cial yrogram, would. not have beeli adzmtted the court ordered his
s L aduission to Davis. y
Ta vk Held: The Juidgment below s afﬁrmed msofar ag it orders reSpondent’
Yt A " admission to Davis and mvahdates petitioner’s” sbeeml adm;sslons pro-

grain,'but is reversed insofar as it prohibits petitioner fr

. ¢ intoaccount as & factor in its future admissions® decisions.

> ° - 18 Cal, 3d 34, 553 P. 2d 1152, affif;ed in part and rex®
) Mr. Justice Powent, conclided: -

1. Title VI proscribes only those racial classifieations tl'aat would vio-
Iate the Eqital Protection Clause if employed 'by a State or ils agencles
Pp 12-18 f‘ \

A %2. Racial and ethnic class:ﬁcatwns of any'sorf. dre ml'ierently

d call for the most exaéting judlexal serutiny. . While the poal of
eving a diverse studen.t body is sufficiently’ compelling to ystify
consideration of race in admissions decisions under some circumstances,
petitioner’s special admissions prégram, ‘which forecloges eonsideration to
_porsons fke respondent, is unnecessary to the sehievement of this com-

Pp. 1849,
3. Since petitioner cou]d not satisfy its burden of proving that respond-,
ent would not have been admitted even if theré had been no special
.admissions program, he must be admitted, , P249.
Me. Justice Baginan, MR, JusTicE Wrm'p Mg. vancBMABsmLL,.
L, =, ‘and MR. JusTice Brackmun egncluded: - ‘©

. late the Equal Protection Clause if employed by a State or ifs agenclea
i . " Pp. 43l (4
) 2. Raeial classuﬁcahons call fop striet j_l.ldlcml scmtmy Nonetheléss,’
. the purpose of overcoming substantial, chrénié minority tinderreprgsenia-
tion in tbe medicalyprofession is sufficiently important 15 _justify. pzu-

revérsed in that it prohibits mco..ﬁ'om bemg used a,s a factﬁr in unwty
admissions. Pp. 31-55. - L
Mr. Justice Stevens, )omtd by Tue dnmﬁ Jt‘!smm Mn Josmice
Stewarr, and Mg. Jusrice R
.o _ race ¢an ever be a factor in an admissions poll@ i8"not gn issue bere;
: that" Title VI applies; and that’ respondent a:excluded from Davis
in violation of Tifle ¥I, coheurs in the “Cowrt' judgment insofar as. it
: sffirms the judgment.of tho-court below ordé’fh:g.reapondcnt admitted, to |
s " Davis, Pp.1-M. ‘. _ \

IR ! 4 ’ ar

pelling goal and thereforg -invalid under the Egun[ Protection Clause. -

1,"Title VI proscribes only racial classifieations that would vw-'

tioner’s remedial of race. Thus, the* “jidgment below muyst be

HNQUIST, bemg of*the view that whbether -

-
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Powris, J-..,announced.,ﬂae Court’s judgment and ﬁled an opinion
expressing his' views of the case, in Parts I, ITI-A, and V—C of which
.» WHmE I, ]hmed_ and {m Pitrt.s T and Y-U of which BRENNAN; AlarsHatLL,
, nd Buagxaun, JJ.f ;oméd. ,Bmm, Wuire, MassHALL, and Bracxk-
. Muw, I3, filed an opuytm Séncurrmg in tHe judgment in part and dis-
eenting in part. WaITE, Mmm and Brackumun, JJ., filed separaty
¢t opinions. Stevens, .f,, ﬁled ari opinion concugring ift the ;udgment itf part
and dr.ssenung m'parl: in dwlnch Burgex, C. J., and Srewarr and Renx-
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