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S This report is one .ot aeberal studies supported by a grant from .
.. * the John and Mary R. Harkle Foundation to Rand's Cmnunications . T
L _' Policy Program. . ‘The Bork in this program has included ecanomic. '

social and lega]. analysig in such areas as competit;;zn and pricing
.. ¥
‘in the telepbone industry. the developnent of cable tﬁevision .and'

ité impact on broadcasting, and problena of. media crpeq-owuership. 7

The issue pf copyright 11ability for signals d$sp ayed by cable
systms ‘has conﬁs

nded widespread industrial, judfe 1, ‘and congressional
concern fty more than a decade. Recently, the President signed the:
General Revision of the Copyright Law, which embraced compulsory 1-
censing ss a resolytion of this issue, cable syitems will be able to
o carry- distant osignals authorized by the’ Federal Comunications Comnission )
PR upon payuent oi/ specified percentage of thei: revm\ks. without nego- .
i ‘ 'tiating wIth program :suppliers for the retransmitted signals This
-~ . - report’ analyzes the historital background of the controversy ~and the

economic: issues invblved~ it concludes that future difficultigg"“with ~
the adoption of conpulsoNcensing will arise as the cable industry
}
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.In"the absence‘pf“auch cpncrol p‘fj- 5? and unauthorized copying ; R

, _ﬁ,i uogld signtficantlyﬁb}minisb the reuarda accruing to innovative activity. K
. & |

Por.almost seventy years. prbtection to authors uas provided by

.. the Copyright Aet of 1909, With time, the ‘parts of the Act that failed

‘L - to: deal directly futth cbanges in the methods of distributing copyrighted

A 1paterihls became obsolete. Cable television, with its ability to carry

_ television’ aignala from distant marke;s and redisplay ‘them to its sub-

X scribers: uss .one such development that could not have been adticipated
in.1909. In 1974 the Supreme COurc ruled that cable systema were not
eogaged in a pe?formmnce when they retransmitted distant aignals and -
thua were npt liable £or copyright infringement. ) iy R T 'a‘f )

The Géneral ReVision of the Copyright Act. which took eftect in : .
-19%6, provides a: compulsory license tbat permits cable systema to carry S

‘those signals currently authorized for retransmission by the Federal _

,_Communications.Commission (FCC) "upop payment of a specified percentage

"of revenues _(except ﬁor amaller cable systems. this payment 1s baséd on ..

. the number of distant signals carried) . The fees colleeted in this man-- |
ner are to be distributed among the owners of copyrighted programs car-
ried by cable systehs. e SRS A S
‘ The- congremsional review of thé 1909 Copyright Act provided an. ’
unusual opportunity to reorder the structure of thé cable and broadcast _

___c___;telenisibn—ma:kets—by~removingﬁthe—constraints—on~the~table“industry“and“_“““_TT_*

by creating a mechanism that could register more direetly consumers Lo . !

preferences to prbgram suppliers. The basic thesis of this report 1is ‘

that the congressional choice of a compulsory licenae. instead of full

’copyright liability (i.e., requiring the usersg of'copyrighted material

'}o negotiate vith the owner to acquire—the right to’ uae that material)

for distant signals will for several reasons, aggravate the problems oL
associdted with distant signal importation.- Firse, a compulsory license . . -

. . . ) ‘, . 7 ., » v . v .- , " - ‘I'. ) | '
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- is 1es&eftici,ent than full uability because ‘the conbumers willing- -
ness to pay‘ for prograns is perceived only indirectly by program sup-: -
pliers. | Second, the lack of specificity in the gnidelinee for allocating
the connulsory license fees among suppliers can only aggravate their
tevenue ptoblems as they arghe over the diviaion of chese fees., Pinally,

- s
- '_":.‘ . ,.'v .of the copyright liability for cable, the General Revision provides only )
'. g tenporary solution, for: as cab].e 'syst’ems bécome more wide*s&'ead their .
%}; S inpdrtation of distant signals vill erode both the revenue base of inde- s
pendent ststions apd the ayndicaticr} fees paid by independenta for non-. t \)
: netvork programs S ."‘bf . . Lo

Ve expect reneved controversy over both distant signal importation
and copyright liabiIity fox cable, despite the fact that the General
Revision is supposed tq settle the matter. Resolution of this contrawer,s))
night take the forn of either a revision of the 1976 Generhl ‘Revision to -
impose full liability or t'\urther FCC restrictions on distant sigﬁ‘#l impor'"
-.‘E‘atton. Sinceé FCC regulation appears the more Yikely outcome, ‘the ulti- "
mate effeot of. the General evision may , be to increase the amount of

-regulation ‘that restricts c suners -abi. ty to viev,programs of ;:heir-
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U 1. INTRODUCTION =
.' . : g - . . ’ .
, ;oo o
, / . One of the purposes of- law is to pro?ote -an efficient allocatlon_

- e -, of re rces. The goal of the copyright laws, in %articulag. is to

" provism’\ finapcial incentive to authors to produce original vorks

-\ by granting them control over- th® Ms8e of - their products. In the. ab- -
¥  gence of such control.a:lagiarism and un’anthorized copying woul'd

dininish the rewards to innpvative activity to the point where anany .

t potentially valuable works'might not be prpduced.

/e,‘ - F&r alnost seventy ye:rs._ protection to:authors was prpvided by'
the Copyright Aet of 1909." With time, t?he parts of the Act that,
faLiled .to deal directly with changes in the methods of distribg:ing a

- copyrighted materials Beca.lie obsolete. Cable television (CA'I'V).

5 .I . w:lth its ability to- imporgt television signals from distsnt geographic

¢ N aress and redisplay them to. its subscribers. was one such develop-

pent that could not have bgen anticipated in 1909. - Initially. tbe

' , courts attenpted to deal %ith the copyright issues concerning CATV - '

' uitt{in the terms of- the Copyright«Act in the two leading cases. the

- Supreme Court ruled that' cable systems were” not engaged 1in & per-

nce" when, they retransnitted distant signsls ando thus were - not
liable for copyright infringement.z- i :

In 1976 tlp General Relision »£ the Cogyright Act3 took p].ace.
providing a compulsory license,,{pr cab stems to carry those '
signals’ currently. authorized-for retrat!sion ry the Federal Com-'
mnications Commission (FCC) upon payment of a specified percentage "y

-

N o

»m——of—rmnuermﬂhtswercmrsgﬂs—meprtormner*csb‘rs‘systems .
. basgd on the number of distant signals carried.) The copyright ‘fees
- . thus collected are -to be di,stributed amohg the owners of the copy-

.righted progralﬁ used ' -

. The congressional rev of the 1909 Acg_,pfpvided an unusual

’opportunity to reorder th;ructure of the cable and’ broadcast tele-

vigi6n markets by,removing the constraints on the cable industry and

\ bf{creating @ mechanism that could register more directly consumers'
N -

- . ) o




.preferences to 1 program suppliers. The basic thesis of this report

is that the choice of compulsorxkiicensing, instead of full copyright
_' liability, for _distant signals will for-the: ﬁollowing several reasons, .

NI

-Ls

v,
'

. ~ e
.
., .

] aggravste the problems associated uith ‘distant signal ort tion.

‘a e

4

'Feesﬁgixed'by law need bear no relationship to prices
inegotiated in a free market. In particular. ‘the fee .
‘schedule 1in the" General Revision will provlde program sup-
',nliers too little revenue.

-

. THe formula contaimed in the law is like!y to prove inflex-
"ible as economic conditions change. Although the.General

Revision allows a royalty t¥ibunal to ‘reassess fees. 1t ¢

provides o guidance for altering the schedule,

The co‘bulsory license will be less efficient in providing
authors with the. financial incentives to produce original

, vork than wou}d fees negotiated in the marketplace’ if

cable systems .were required to ps?chase the right to re-
transmit a distant signal (i.e., full liability) becanse
tﬁe payments to suppliers will be at most indirectly re-

’lated to consumer willingness to pay for the programming'
.viewed. Under the Generag Revision, the division qf the
- ‘fees 1is by mutual agreement of suppliers. An efficient

allocation requires that the individual supplier _receive a

‘payment that reflects the marginal value of* the programming

to konsumers.

The most -significant problem is the detrigental long-run

) ""f'\:&

.

-

twpact~of compulsory 1i€ensing on program suppliers. With
fees, too low and the stations' ability to pay for programs

" reduced by'the diversion of audiences to distant signals,
program suppliers will earn less as cable systems and dis-

‘tant signal importstion spread Some programs will not_be

produced.because of inadequate compensation, even when con-\

sumers value such programs more

the costs of producing
and distributing them. - -



. . | ‘l'he.hiatory"and ohortcomings' of the compulsory .lic'gnsing' provi- / !
L . sions for distant signal importation in the.General Revision are - ) '

discussed in the following three sections Section 11 describes the
‘ cable ,provisions of the bill along with the judicial. regulatory.
J ,and legislative backgrougds of the cable copyright issue. Section I11
~ . + shows why cbmpulsory licensing is an economically in*icient substi- .
tute for full liability. Section IV examines the policy choice between
) adopting compulsory licensing and full liabi\iit.y a8 a_ Bolution to the
_— ' cop’yright issue. /Section V examines the probable financial implicd- _
tions.of distant signal importations under the General Revision for .

-

the cable and television markets, and regulatory responses to oiti-
gate the: inpact of the General Revision on the aupply of progranming.

( -

Q' T .‘ B . LY B ) .
. . . . .

Footnoteé

. s °* | e
lllnited States COde Title 17.°

. 2Un1.te’d Artists Televz&wn, Ine., v. Fortm.ghtly Corporation, ,
392 U.s. :390, and Teleprompter C'orporatzcm v, Columbia Broadcastzng ‘ .o
Syetem, Inc. y 413 U.8. 394. . . «z, o

"3General Revision of ‘the Copyright Law. Title 17 of the United
States Code, hereaftet cited as General gevi‘sion. A .

® L e : o .




11. ‘THE NEW. 3T MWD ITS LEGAL. BACKGROUND
A \ | '.""\:. | | ;
o .0 i . ‘
THE 1975 GENERAL nmsmu .
The General Revision oﬁ the Copyright Law grants eable systems
‘a conpulsory license tdjcargy distant as well as local signals "where*-
the carttage of the -signals. . .is permissible under the rules, regu- -
1atiqns. or au?horizations of the Federal Commnnications Commisslon."1 :
i That. is,,bytpaying a fee a cable system can obtain the right to carry
. . 1into a -rket any distant- signal pernitted by, the FCC, even if’spere
is a station in that market that. has contracted to ‘carry the proﬁkams
‘ - exhibited on‘the distant signlI” -While FCC "nonduplication" ‘rules ’
h /’ontinue to apply, neither the local. station. nor the distant station,/

. nor the programs' owners can. preclude the ‘cable system from inporting
v _ the distant signal.2 ' ' -

. [

-

L

The conpulsory license fee schedule is specified i1 the law. As

2 Table 1 indicates. small .cable systems will pay a given percentags-of
. . their revenues, independent of the number of distant signals imported.
Larger sy%fema. witH'receipts Ain excess ,of §160, 000 per half-year. pay

L a perczntage of their revenues for each signal {mported, with the per-.
. centag declining as the number of imported signals increasesj
“" . The law'provides ‘for the Register of quyrights to distribute the

d " 1icense fees cotlected by this.fornula among copyright owners. If

there 1is no controversy surrounding ‘the disttibution, all fees will be
paid at oncdi3 However, iﬂ" controversy exists, a-Copyright Royalty
/~ + . Tribunal will adjudicate the dispute and male a final ‘d1sposition of

tne*fees'EUIIEEted’A“‘The Ttibunal 1s. aIso charged with nodifying the-
fee schedule to reflect iaflation or changes in the ECC rules on dis-
tant signal inportation.? The General Revibion proyides no guidelines '
tag the Tribunal for allocatigg feeg or for revising fee’ schedules
- other than She !_1§unal ahould behave in g "reasonable" ‘manner.
Y The ba ground against which the debate over revieing the Copy-
right Act took place is a nosaic of court decisions interpreting the

_' \_ th, adninistrative“rulemaking By the FCC, and legislative attempts
Lo . 11
* .4 . - ’ !
# N * - \ -
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g AN L Basic Charge 1f Omeb o Charge for . ' .

© ‘System Size, GR® mafan: Signal ltported . . Additional, SIgnals R
Less than® $80,000 . 815 or 0.005(2 GR - - ° . 9;8: AT
’ C ' .. $60,000),, whichever-1 < v o T e
greater , Z , ) S _ I
. P . R : - — [] » E |
- ~$80,000 to $160,000 - $4D0 + 0.01(GR - $80, 000) oy o Ded. .
© Gfegter than §160,000 0.00675GR -~ % 0.00425 * GR.'per signal b -
s AR . , - “formignals 2, 3, 4. . "
oo - Ny ’ S g bl J 0. OOZXGR.persignal o
A / L} R S *® ' . " . . for signals 5. and -
.- o o - beyond N
',‘_ - r SOUR%neral Revision of the eepyrigh: Law.\ule ‘17 of the United - o
'Y~ States (1976). . _ i - _— e
8GR = seniannual gross receipts from subscribers for basic cable ' ‘
- service. - , .o . ‘

ng : ' r

Or any frac on of one equivaieﬁ‘t station. . An independent station

counts as one eunaIent station, if showm full time, and a network _

. station counts as one-fourth of an equivalent station. See the General . ‘

[ - Revision 17 United States Code 111.f. At this writing, it is unclear '

. - o*

. ‘ vhet,her all ‘cable systems, or only those that carry distant imported N )
ggls, must pay the basic charge. * The Royalty Tribunal wi,ll have to . - .
. address this issue when 1t convenes. R .
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\ ; e —to find workablra@tematives to encomp%s the technological oppor-
‘ <. ttmfties created' by CAT}I “The legal -and administrative .context in
CATV operates has evol,ved\ns its technology improved- and 1its

.,“ ‘,'Vv ~markets exﬁ%n.ded. ‘For expository convenience we have. separated this
~ background discnasion into its judicial administrative, and legisla-

tive facets however, during the history of .CATV, dévelopments in each
S sector have been closely interlinked aid we will indicate these cross- '
" connections, below. ' P SR D e
' . . ‘ . » ' . . .‘ il 4
L ooum' DECISIONS " A \ i
. . \

( "im;og cases related to the liability of CATV systems to .compensate copy-

Durine the history of CATV the federal courts have dealt with two T

ht holders for ptograms carried t;o the CATV system subscribers. In 4

- each case, ‘the Supreme Court ult:l,mately d,that CATV systems that
engage ihthe retransmission of programs ori,ginally shown by t?"ro .
g casters are not liable for copyright payments to ﬁ\e suppliers of ‘these

' 'programs.; In the first ‘case; United Artwts Televmon, Ine. v. Fort-

nightly Corporauon, the location'of the defendant's cable,s‘ystem wé/ b

‘relatively close to that of the originating station, but the local topog-

raphy precluded the "direct reception of the station 8 prQrams by some " L

viewers. . By means of antennae on nearby hills, the cabﬁe system could

Provide its subscriberd programs ‘that , they would. otherwise .have been *-""f' ‘

.unable to receive. Since television, let alone CATV, had not. been eh- -

visioned in the Copyright %courts -were vitbout direct guidance
- 'in determi.ning whether I-‘ortnig incurred any liability in engaging

S

oo . -

5in these activities. Tbe ‘courts might have interpteted thes Act in <

terms of its objectives of providing a financial iﬁcentive to authors
' to produce original works by granting them control over the use of

L Atheir prodacts. Instead,»uhile the courts were not always, in’ agreent L

-with eath othér in either approach or c@:lusion, they generally avoided
. reaching, an economiq i-nterpretation.~; S e

In. 1966,. the district court found that Fortnightly "created outpup
'si~gnals which are replicas in electronic terms of . the input signals. . v
- [which] duplicate[d] and reproduce[d]. EF “the pattems.
nated from tbe broadcast antenna"6' and éas ’thus e'

«that origi-

in a 'f:perforﬁance"



within the meaning of the Copyright Act. In 196], the ‘Court of e
Appeals affirmed the district court 8 decision. In its opinion, the
: _cdurt was less concerned with the question of electronic duplication :
B I 2 “than with "how much did [Fortnightly] do to bring about the viewing ’
']. ' and hearing of "a copyrighted work?"7 "In effect, the Court‘aecided
: | that Portnightly had done enough to incur fu11 copyright liability. .
But in 1968y the.Suprige Court, in reversing this decision, divided N
. participants in the television industry:into broadcasters, who actively .
; perforn, and viewets. ‘'who 'are. passive beneficiaries, and held that cable .

.;}Q ..’"fallsﬁon the viewer's side of the line."g It based this conclusion
o on the fact that "broadcasters select the prognams to be viewed' CATV
-systems simply carry, without editing, whatever programs they receive. nd

".;\ * - Since Fortnightly effected the rétransmission of. progréms from a C e
R nearby station through nothing more sophisticated than an antenna .
o ‘erected at a strategic location, there was. some - doubt as to whether
: %:_,.. :f'cable systems which used microwave ays to. .carry’ signals for hundreds
i 'vibf' _ of miles were similarly exempt from fiability. This question was re-
o solved in the second major case to reach the courts, Columbta Brdﬁﬂé&stzng
. Syatem v. TeZeprompte.r. In 1972, the district court, relying on the
i~Supreme Court 8 ruliﬂ&.in ROrtntghtZy, helqlthat no copyright infringe--

ment had occurred a1though Teleprompter imported signals over great : ;g

T

'distances.;o Since the Supreme Court had previously he1d that -all a

cable system did was to provide "a well-located antenna with an effi- )
11 )

Y PR

cient connection.to the viewer s television set," it would seem that

":Teleprompter diﬁgzred from Fortnightly only in having'chosen an even

better locatibn for its antenna R o T e

' - But: ‘the mnext year the Coun!?bf Appeals reversed thislfin;ing and - 55
. said—that the distarce of the cable systed f rom the originating station R
‘l. :r.was of critical impor,ﬁance.12 Since no one‘could receive ‘the distant,' o
. signal in the Teleprompter cable system s market, no matter how efficient p“

1 for well placed his antenna, the court found that something more than the Q?_f
< passive" activity of Fortnightly was involved "_ R . ‘ ?}‘J

. In 1974 the Suprqne Court reversed13 the Appeals Court decision’ :
e.on essentially the same grounds as it employed in Fbrtntghtly. Using“.:
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‘- Jits "functional" analysis.fthe Court held that "by importing signals
that could notonormdlly be received-with current technology in the =~

‘commupity it serves. a .CATV. system ‘does not, for copyright purposes.
'alter the function it performs/for its - subacribers._. .The .reception
and rechanneling of these signals. . .1is esgentially a viewer function,
~_4» T irrespective of the distance between the broadcasting station and the

: 'ultimate viewer. nlé oo -f : - ' --4 = i‘

4 . - . -

,' . . In Tbleprompter. the Supreme Court also presented an economic s
3 ",analysis of the effect of itﬁ“ruling. -The court argued that "holdérs
- of copyrights for television programs or their 1icenses are not’paid
'directly by those who ultimately eqjoy the publication of the m:%erial-‘
" that .1s, the television viewers-but by adyertisers"'and ﬁh3t by - o

., ot
A E T

» .

.
’

-extending the range of viewability of a broad t program,

~ CATV systems do not interfere in any-traditional sense with

, - the c0pyright holders' means qf extracting recompense for

: e _their ‘creativity or labor. . . .From the point of view of

~ . . copy¥fight holders, such market changes will mean that the.
T compensation a broadcaster will’be willird &b pay for the

 « use of ‘copyrighted material will.be calcuiated on the basis:

v . .- of the size of. the direct broadcast market augmented by -

the size of ‘the CATV market.15

The Court noted' - e e -

) o

ﬁ‘-,It is'contended that copyright holders will he‘!gsariiy ,
~ suffer a net loss from the dissemination of thelr copy- . -\‘
. righted . material if license-free use of. "distant signal" = '
‘ "importation is petmitted

- . P i -

B b . ha T . C S N
T s e |

‘such a showing would be of vé 1itt1e relevance to the’
- copyright question. . . ..At sue. . od8 the limited . I
w0 7. questions of whethet CATV trapsmission of "distant". sig- ' o
.. . nald constitutes a "performance".under the’ Copyright oo
R . Act. While securing compensation to the holders of copy- S
D .7 . rights was an essential purpose of the Act, freezing eco- o -
nomic arrangenentb for doing 80 was not.- S

“ e . - 3 -

.
B L .
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- viding compensstion to pyright holders, or a prediction
of the possible evolutidn in the relationship betueen ;
advertising markets and|thé television medium is beyond -

* tﬁe competence of this urt.16 |

. L I . Lt - “ '

_ In.its opinjon the Supgeme Court placed the narn
‘construction on the issué of liability. By confini
to the ambiguous term'"perfarmance," it avoided'the q

est possible

its attention .
tion of how °
thin. the tele-

17’ " . : ' o

L N its decision would sffect the allocation of resources
vision industry. S RRE

"

A
ADHINISTRATIVE RULEHAKING

S From(IgbK‘to 1974, when the courts were struggling with the Fort-

| mghtly and Tclepmmpter fabes, the FCC steadily increased :l,ts regula-

. tory control over the groviag CATV industry.‘ In its Second Report and
" brder, '1Bhed 1n 196,18 ¢h

ability oﬁ cable systems to import signals into the core cities of the

Comnission significantly‘restricted the

nation's major television m rkets'l by requiring proof that the public
interest would be .served by such iMportation. At the.time this order
was- issued the {Supreme Cou had not yet ruled dn Fortnoghtly, and the _':
Commission s approach may we l have beEn a holding -action in anticipa-
_ tfon of a Court ruling impos ng copyright liability on cable systems.20
In 1972, the Commission issued somewhat less restrictive rules
that permitted the importatio of two signals into most @ajor markets.21

The combined effect of these leb,and the Tbleprompter decision was to
_ place distant signals into two categories. those which could be imported -
'1l%‘, with no copyright liability (1:e., at a copyright price of zero to the
| cahle system)‘ and’those that cquld no; be imported at all.
LEGISL‘[}VE REVIEH OF THE 1909 PYRIGHT ACT AL

B Almost two" decades ago Cong%ess began congidering modifications
e to the 1909 Act to ‘bring it into greater conformitiiuith the new tech-

- nologies of cable television, xerography, and compgmer-aided information'

o

Q S s . .; - ‘ . . 'if-; .
L R . - -
- . . . . 1 . - T

’-.?-lg‘i.l_ﬂ. ; ';i{ . .flf;,1!
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_ renrieval._ During this period-copyright policy vith respect to CATV
- ,' becsnd a focsl oint in the delibetdbions over copyright revision. ‘
o < * The, first phase of congressional\consideration of revision -of the -
Gopyright Act as it applied €o ;CATV took place during '1964 and 1966. 22
The various billa proposed during ehat period would have held CATV
o fully’ liable for csrrying any brbadcast signal. It was generally bew-
li!bed that cable systens were liable for signal retransmission under .
' ’ the existing copyright 13".23_ Nevqrtheless, it ‘was fqlt thst the re- 1.f..
¥l.. . g}sed llH should deal explicitly vith the question..‘Section 5 of |
H.R. ll94f and its successbr, ‘H. R. 4347 (sleo Senate 8il1 S. 3008 and
. 1its successor, 1006) , the first billb introduced to revise the COpyright
Act,~held that "the owner of copyright. . .has the’ eaplusive rights. .Z.'
v " 'to cqumunicate a performance or exhibiniOn of the uork to the-public
- ,by means of any device & process.‘za?A 'ﬁly&discussions assumed that -,
. {::le syutems should be liable and coz;entrated on uhether exemptions

t were proposed for master antennas and for television sets in hotels

\

v l | and reptaurants could be drawn so that they would not also apply td
v 5o L

. CA _,-- Y. - N - . Ai .

The second phase of the legislativeaﬁynatment'of éﬁfv-stsrted with

‘an amendment to H. R. 4347 which was proposed by Subcommittee No. 3 of
the Hodse Committeeﬁon the Judiciary in 1966. 26 Carriage of television
. signals by cable. systems was placed into three distinct clasaes with

differing copyright treatment for each asxfoliows LB <

4

. . !
1. vNo.copyright liabilityluould be imposed where “the;secondary
) transmission is made for reception sdlely'within tbe‘limits d
. .of the area normally encompassed by the primary transmission."27 .
- Im other uords, cable systems cquld csrry lgcal signals with-

out’ indurring 1liabilicy. Tbis 18 consistent both with what
brosdcssters had called cable's "traditionsl" role snd with -
the’ requirement . imposed in the Sbcond Report and Onder tbat .

_ 5 cable carry all local signals.‘ . - . ‘

s 2.7 Full eopyright liability would be imposed 1f "the secondary . °

' ' transnﬁqg}on is made for reception. . outside the limits

-

s . L '
s . . ) o *
: : . . . - - . . . R . . R
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‘o the area nornally an.oupassed by . the prinary trans-

T

_ nission. and._ . «the sech ary transnission is made for re--
<« ception within tbe lilnits f an area normallyﬂencompassed
'“by one or mote transmitting facilities. . .1if, within that

area no such facility is authorized to trausmit the same. . . ,
28 , . : : . -
(1] . o . " . .

© o

Y work.

L] e

‘3. And- f1indlly, where cable carries a signal:

- a .
“o . .

‘outside the linits of {he area norm\lly encom- - f?';.
passed by the primary.transgission. .,.and th ”‘*"_"
< secondary transmission 1s made. withir&he 11

: of an area normally encompass®® by a tranamitting

e ’facility. . +if such facility is authorized to .
T transmit the same. ’f .works . .or the gecondary

-transmission is made: for reception. . .within the

- limits of an area not nomally eqeompassed hy a
'.transnitting facility. . .29

LI | o
. l‘. .o
- the copyright owner would be fimited to the’ recovery of "a rea— )
o o sonable license fee." By paying such a fee, a cable system )

would be able to carry a distant signal into a market in which '
- a station already had the rights .to some ©f sthe programs or
into aﬁ' area with no television station. ,
'l'he proposedc anendnent is noteuorthy because it iavolved the first '

retreat frou the principle of full copyrig!lt liabilitx\ﬁ_or ‘cable .re-
transuisaion. While the exemption for local signals waa;fi‘nnocuous.:’o

be requirenent that the copyright owner accept a reasonabi:a sfee is
the first instance in which‘Congress cousiderecr that the prini‘iple of o
ful,l frpedon of contract be limited. The: Suprene Court's decisio‘ngfq;, ™\
- Porbightly that cable systems vpre not liable for copyright may have {
Q.S to the abandonment by angre’si of the principle of full 1iabi.],i;4f-"r‘5‘.'f-'
'l'he third phase of the revision of the COpyright Act. as it per-
“tains to carv\ began in 1971 with the introduction of Semate bill.S. 644. .
UnI:lke earlier cgpyright_, revisic_m bills whith had rgcognized that--at

by + . . - . : .
' . ' . . - . e . .

- ) . . . . . .
: ) . (I - . . . ) ~ .

. , .
. . L ‘v18 ) .  J L \'»z’]‘,'}“
) - : .‘- . . . . .
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least in some situations-cA'rV should be subjected to full copyright *
_ 1iability, S. 644 introduced the idea that CATV carriage of television
MaMuld be subject to conpulsory licensing. A secdndary trans-

mission (i el., the ?etransmisaion o‘f a station s signal) would be
® - subject to conpuleory licensing *

' " [wlhere the_ reference point'of the cable system within
the local service area of the primary transmittes; or :
- [wlhere.the referemce point of the cable system is outside.
_ i ‘ any United States television market. . .[or}: [w]lhege. . . =~ .
e .~ the signal of the primary transmitter when added to the _ .
. : sighals of thoserbroadcast stations whose local service., : -
areas are within that market, .and of any other ‘television ;
" broadcast stations whose signals are being used. . .by the
. . . . cable system. . .does not exceed the number of signals of
stations, . .as conprj.ain. adeﬁuate television service for .
. N "that. market; ‘and.is the signal®of a television broadcast ; "
v - .. station of the type whose,lagk deprives the market of ade-

-

L

] T . quate services. .. «and is r to the market than the. .
- , *signal of any other station of the same t}x S « -

A

The J)rovisions.of S. 664 applied separate standards to the top 50
na:,tets and to all smaller onés. - In the larger markets, adequate tele- o
vision service would consist of the reception of the three netuorks "
¢ three independent stations,’ and_one ?cmercial station. 1In narkets
\ o _be).qv 50 adequate slrvice would be @iree network signals, two inde- _
' .,pendents, and one noncounercial station. However, in the top 50 markets,
R carriage by a cable’ systen would represent an act of copyright infringe- /
ment i1f-a local station had the exclusive righta to the progrdm carried.
In other narkets, this exclua‘ivity protection would also apply but only
1f the progrn had dever been transiitted to the public. , =
" The conpulsory‘ license fee schedule was specified in the bill.: A
.- cable systen ‘would pay a graduated percentage of its gross receipts from
,, subscribets rax;ging fron 1 pereent .of the receipts under $40,000 to : -
5 Jpercent of receipts in excess of $160,000 If the FCC increased the :
'+ mmber of signala vhich' conprise "adequate service, the fee would rise
- by 1 percent o uai: gross reteipts {.or each signal ‘added. _
J - . Finally, Bill provided ford the. Resister of ‘Copyrights tq dis-:
' trﬂmte the licenae fees alu-g?copyright o'v‘mers. A11 fesa would, be

-

A}

[
w
{
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peid at once solessﬁ cor.nt.rove’ ex‘f'sted, in \;hich_cés'e a’Copyright

Royelty Tribunal would adjudicate the'dispute and make affinal disposi-

tion of the fees-collected. i R (/ ’ ‘ . oo
Senate bill S. 644 set the tone for a11 subsequent copyright bi}ls' w

“which differed from it in only two respects. First, rather than speci- '

fying the. number and type of signgls. subject to conpulsory licensingv

= . . the later prop‘assls deft thgdefinit;lon of those signals to the ¥cC.

Second, in successive proposals the schedule of fees wag gradually

reduced in an effort to ‘!esch a conpromi‘se acceptable to program sup-

pliers and cable system operators.

‘> ’ ) a . -

+ . Footnotes
lceneral Revision, Section >111 el . ot
- 2Nouduplica(:i.on ‘Tules preclude the cable system from carrying "
' a ’rogran that is betng shown simultaneously by a loctl stdtion. < ol
. - 3General Revision, Section 111.d. - ‘ . '
. +%m1d.; Section 804. - . I
: 5Ibid., Section 801.b.2. : | '
6255 F. Supp. at 192, _ .
7377 F. 24 ac 877. ﬁ ’
: 8393 u.s. at 399. - . a “
- .,9 .8 ‘ : ) EN s "
, 392 U.S. at 400. . I ‘ -
(, LA 355 F. Supp. at 618\ ' ) k ) N
o Mygoysac3ee. |
~ : 12676_?. 2d at 338. . ‘
13... . : _ L™
-+ 415 U.S. at 394, » - Co
T35 0.5, at 403, - IR
15, : s P
) 315 v, S\)t 611-613. _ A P g ®
; _ 16lolS U.S. at 613-616 . “f _ s g '
" -0 17This may ‘be .an important counterexample to a bas?_cl,_\tineme of
A , R. .Posner, Analysis of the Law, Boston: Little, Brown, 1972, P
_# .. that many legal declsiqps can best be understood as attempls by the

RS

e For an analysis see E. Greenberg, "Wire Tefev:lsion and the FCC's
Second Repart and Order “on CATV Systens. Joutmal of Law'and. Economics,
°c=°ber 1967. . . . . ) . - : o T~

. courtt to promote" econouic efficiency.
8
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L . Lot ~ !footnotes XContd.) > h

90 o \ \. ' .
The core’ city is the one from vhigh the market draws its name. L
o 2ol’ersmxsl correspondence gron Hevy _Geller,‘foruer general
counsel of the FCC:i : ’

= o+ gt an mlysis 'see S. M. Besen, “fhe Economics of the Cable - -‘f'-'

Televieion 'Consensus’," Jggmal(of Law and Econamice, April 1974. IS N

: : 220 S. Housemf Rep sen;u es, Cornittee on the Judiciary,
Copyright Law Revision, t 5, Revision’ Bill with Discussions \gn a
Comments, 89th Cong., 1st Sess., Washington, D. c., l9§5.

23In a case “decided in 19%3 a Boadcast station had sued sb],e .
... . system for importing its. signal.” If: disnissiqg the' case, the. cwayre
+~ . advised the station to seek redress under thé terms of the Copyright G
Actn 'Cable Vuton, Ine. : V. Xurv, Ina.,*335 F. 2d 348.

2I‘U :5, House of" Repreunl‘..ives, op. cit., at 4-5. A preliminary
: draft. qf the. copytight law révision prepared by the Regintxr of Copy-
rights Mbeen_ eyen _more” explicit. Sec. 13 stated, "t;ne exclusive

R

‘right toperform work publicly. . .shall. . .include the right to -~
transmit the program by broadcasting, rebroadcasting, diffusing, re-
« diffusing, or otherwise publicly communicating it '5 Ibid., Part 3,
. 88th Cong., 2d Sess., 1964, at 13.
R 4 ., Sfhere were a few claims made that cable systen? should not be -

. , l:l.ah‘le, the claims coning from cable systems, but this was not a promi-
‘. nent.view. .

LY
‘ . 26y.s. Senate, Subcounittee on Patents, Tr_adenarks and Copy: ghts,
% Committee on the Judiciary, Copynght Law R evigion - CATV 89th Cor
N, 2d Sess., at 2-4. A - "
) Ybid etz . i S g
3 ..zslb_id. at 3-4: N — .. : -
- . . 29ibid. at 4. ) R a Y . e : A .

- _ 300008 the program supplier sells a program to a local ststion, '
. he obtains access to the entire local markety either over-the-air or on

the cable. rules require cable stations to carry all local stations.
- 3]11.8. ress. Senate Bill 9. 644.° . 3 A ‘
’ ’ ° ‘ > :
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, { R ¢ ¢ # THE PCONOMIC CONTEXT - ' .
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Beyond the purely legal interpretationsvof the current Act and
the evolution of rulemaking by the FCC, the copyright i‘bul is 1nti~
nately intertwined with the econonics of the television, CATV, and -
pr?grln ‘supply induséries. To conpare the effects of'the General ..
Reviaion ‘with full liability, we will, first reviev the principal eco-
. nbémic factors that affect these industries, .and then exanipe how the

arrangement of economic transactions between program suppliers, broad-

cast stations, and cable systems may be fundamentally affected by the S
mature of the property rights established by the copyright lavs. .
Pinally, we consider how.the "public good" aspects of - television pro- .
gra-a int;oduce additional conside‘tions in(to the analysis. /\,.

- [ X

3

gchHICS OF BROADCAST AND CABLE ﬁ'ELEVISION
" The elect;ohagﬁetic Frequencies at which tel'evision siations
operate' and the naxinun pqver that they may use are established by

" the FCC. Each station's opeption is confined’to a particulQr geo-
’ graphic area, or "markct," and.no station may retransmit the progtam-

nﬁng of another. To obtain programming, stations either affiliate
thegselves with one of the- ‘three national netvorks or purchasa progran--
ning fr independent suppliers.

: t
Aff tes enter !ntg contractual relationships with the networks

that lpe\ify the terns on which they will be conpegated for carrying .

any network progran.]f These affiliated stations fill a substantial ‘
portion of their broadcast day with network progr ng, which is pro- -
‘vided simltaneously to all® affiliates in the same tipe zone.® The cerms

E of the netvork-affiliate contract gtve %ghe affiliate the right of first

refusal on‘such progralning and provide that iﬁ _the afffliate carries
a network, progran, 1t has exclusive use of the program in its own narket.

€

t‘%

-

The networks, in turn, purchase the majority of their programs fro- inde- -

pendent progran producern and alsc‘roduce some proggyns themselves. ~
o Hhen a netuork obtaifis the rights to a program, it supplfes that
progr- to every affilgﬂe ¥rom vhich it can obtain a clearance. .The
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‘- -pri.ce\ .that' the nettork pays for a program depends on the number of
< affiliates 1t 'expecta to ‘Q the program and on the share of the

advertising revenuea it can.retain for itself.

. .An affijliate also obtains programs from non-network sources by
purchasing programs directly from p_ﬁ:‘g’ram suppliers {n the so-called
ayndicatign market and by producing prograng itself. Simdica<éd pro-

< grams condist predominantly of programa that have previoualy been shown , '’

on a national netvork and to a lesser extent of neuly produced programs..

'l'he.priCe that the affiliate is villing to pay for non-network programs

s . 1is baaed on its assea:ment of the adve
relative to the receipts from cleari

aihg receipts it can obtéin
etwork program during the - -
'A' o , _sama. time period' local station revenueés consist of network compensation
) to the affﬁiaee as well as advertising revenues from local commercials
. during network shows. Since the ae)t of independent stations that pur-
¢ chase syndicated programs varies accorgling ‘to the program in question,-
- : -'sinultaneous broadcast of syndicated t:graming is rare.3 Instead,

each station obtaina ‘a filmed copy of the program and deternines the

tine at which ic vill be ahown as part of 1its qver&l scheduling of -
’ filned and 1live programing

o,

e lt 18 common practice for both.“affil.iated and independent stations .
) to acquire the rights to a syndicated- progran on an excluaive baais. |
. in which case no other statiow in the same narket will be licensed to ~
. carry that progran fo‘ a specified,s:riod-the life of the contract be-
tween the program supplier and the purchasing atation. -
€ m e ' CATV owes its existence to three services vhich it’ provides.. Firse,
' Af offera improved ‘reception of local signals, an _especially inportant -
) factor in places such as New York City and L’os Angeles ‘where man-made or ° _
natural barriers contribute to pobr quality over-the-air reception. *
‘Second, ft brings to viewers programs that they would otherwise dever ,
_ be ‘able 'to see because no local station would ever ‘carry theam. This
) . service 1is eapecially}i-portant whege there are fewer than three sta-:
$ . ‘tions, since only. ove:;?le can viewers 1o these markets 'receive a
~ full eoq:le-ent of netvork service. Finally, cable p;avides the oppor-
‘ tunity}or viewers to rqgeive a prograa at a time' other than when it is
?\u La‘m wcarried by a local station. Except for the retransnission of local sig-
g‘é mh, hovever, CATV s ability to provide increased aervices il restricted’
' .”‘r.‘v R T ] B R v ,:{ -
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. R C i by the Nc"a carriage,. nonduplicatipn, and exclusivity rulea.
- TH{ present FCC rules set a limit of two on the number of dig- !
,lisnala that may be inpbrted_ into most television markets.

ver, the nonduplication rules apecify that a cable systen may
nq;\ carry a distant signal to 1ts aubscribera during a‘time at which
the same prog‘i-an is being shown by a local station. Because almost
all network affiliatea carry a given progran-a; the same timn./ the
nonduplication rbles serve chiefly to confi‘ cable systems to show o
. * network programing by retranmitting the local nétwork affiliate
’ stationa.s- -The effe% of the nondnplication rTule 18 to diacourage
a CATV ayaten fron‘lnpo:tiﬁsg signals of distant network affiliates °
because the costs of microwave transhission frequently outweigh the
.attractiveneas to subscribers of the relativﬁ saall, non-network
. proportion of the programing that could be sham. « By contrast, inde-
| ' pendent programing is,only slightly affected by the nonduplication
rules because it is typitally shown at different’ tinea in different
uarket:s. Finally, FCC exclusivity rules provide an additional
linitation on the tervices CATV can provide in the top lOO narkets.
In tbe top 50 narke.ts, a cable \s}sten cannot carry a program for
one year from the date it 1s first sbld anyvhere in the country and .
caonot carry a progran at all if a local station hds purchaged exclu-
aive rigbts %o 1t. Im the gecond 50 markets somewhat less restrictive -
prohibitions apply, vhich however, limit the availability of the '
program to CA‘ﬁ until broadcast stations in the narket have had an

e h . ' : _ =
, ;opportunity to'a ow it T , .

R

; o V, i COPYRIGHTS AND PROP%IGBTS -
e -7 " The right to use a- television‘progran, or to prevent its use,

- is ai-ilar to a large number of other rights that have beenlestabliahed.
It is reason%le to think of property rights as involving not physi-
cal posaesai.on,. but rather the prerogatives and obligations pertaining
to the use of a partitmlar resource. For example, although a person

+  wmay possess ~the right to conatruct a ho\meoﬁn a_piece of land, the -
righ;, to fl’ over that land or to exploit the ninarals below it wmay
. :z*vell belong to smeone elae. Furthermore, the mmership of .a parcel

s
£
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may not carry with it the right to use it to engage in'certain-activi- .
ties, such as those judged to dIse 'a nuisance by E’he law. As another '
.example, even though one "owns one's_body, the riglits of’ ownership

go not énerally extend to. allowipg one to self oneself into slavery i
or even into indentured, servitude. for a fixed term. . ‘ <.

[

| e—

. - 'rhe value that is placed on a particular iten of,fproperty is
detemined by the rightsa that accompany its ownmership. An i’nportant'
discovery of- modern velfare economics is that, under ‘certain circum-
stances, the afi/cation of resources in the economy is unaffected by
the madner id which the rights to property ar: distributed.7 Provided
that these ights can be rearranged costlessly, so.that there ayxe no
"transact-ioxosto," then regardleps of how property rights ar® initially *
distributed v@ultipately they willag
* them most highly.‘ Moreover,’ 1f rearrangenents in the initial alloca-

~ % rtion of rights have no effect on behawior (i.e., that the resulting

<
e possessed by- the persons who value : \

redistribution "of)wealth does not® alter aggregate denands.' for the com
modigies in question), thm\e manner in which the property is used

£ .

"will bes unaffected by the initial distribution of rl.ghts.8 - [

° ) <. - What 1is the relevance of this theorn, first enunciated by Coase,9a .t

for. CATV and copyright liability? It is this. If there are no costs
of making: transactions, then .both the number %d nature of the programs ¥
that cable syatas will inport will be the sané whether cable systens are‘

‘\, peruitted tq import distant‘ign‘ls without compensating program suppliers,

-~ ~ or, instead, if program suppliers can deny cable system$ the right to’
*# \ retransnit a progm unleﬁ they pay co-pensation. u‘l‘he "only" ‘thing that
’ - will be aff'ted is the distribution of income between program ,suppliers .

* . .and cable systems. Bovever, if negotiation and transaction costs do . .
. ‘ ) exist, th{ the form of liability will affect the supply of programming. =
1 o . / . ,! ) 4’ ) . : “‘~~.’ \ o
"+ Pull Liability: “‘uith Two Stations and One Cable System , -

To illustrate the rewance and limitations of this thedrem, we

‘w11 develop an example-fn some detag]l. Camsider a situation\l.n which
 there are only two: tefev'filon markets, A and B, and no cable system.®A
1 }rogr- supplier is eonaiderir; vhether tq.produce and- :ell
SRR ,pro;ra- to sutions inhot’h of these markets. Assz-e that if the"
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) pfogran 1s shov:n in nagket A. ‘the mximun anount thst a station woyld
be willing to pay for that pmgrsmn the slternative uses of the
ststib\ls tine. 6_0. stmiis"'h, assume that a ‘station 1in narkeo B ‘g
\ : vslues"‘the prog&'in at 25. ;[f the program can b@produced at a cost
less than 85 (60 + 25). it be produced and shown ie both msrke;.
‘l'he gains--the difference betwegn the combined vslustions and’ ‘the cést
of the program—-vill be di\rided smong the two stations sud the supplier
- , of the progrsn. If for exsuple. the cost of the progrm is 82, joint
. ‘profits will be 3 (85 -82).

R Bow suppose that a cable system 1is constructed in market B. If
. tbe program is not shovn simultaneously in both urket’s—-the usual
1 case with- syndicsted prograns--the cable system may find it desirable
o s to "i.nport" the Program fron market A. Importation will enhance the :
. - value of the p:ogrsn to the A ststiou. sil(ce its sdvertisemeuts are o

nov seen by viewers who would not: otherwise have watched it. Some
. * . cable subs‘cribers in market ‘B now vievfthe progrsn on the A rather than
K ‘the B channel Hith the result that advprtisers will .pay less for access
' _to station B's time. To thé cable systel-tﬁe value of csrrying the _
-signal is equal to t),revenue from the extra subscribers ‘that this T
progrs_fng uill attract ‘and any hig,her subscriber’ fees it can c'hsrge.
less the sdditional costs of inpbrting the program. - »

Uuder .certain circunstauces‘ the"otal revenue geuersted by the

P

'px‘ogru vhen it 18 carried éver cable can exceed the value vhen it 1is i

e

. carried only by brosdcsst stst:l.ousl.m This will be the case, for -
exsnple. if the A station receives a large sddition ‘to its sdvertising
"% Trevenues as LY result of distant csrrisge'a or if the loss to ‘the B sta~
" tios from bsvling its audience frsgnented }s small, of 1f cable sub- .
scribers are iiill:lng to pay a grest deal tot the opportunity to view
' the pregru. oﬁ if the audience incresses as a consequence of better

Muqn” o - el . . » {7,; . . ,'&

- : 3 ;

Dl ~ * Suppose thst the. value of the progm to tbe A ststion :I.ncresses
76 _ fro- 60. ‘to 70 the vslue to the B ststion in market B is reduced from
. f 25 to 10 snd -that csble viesers are wiuing to pay 10 to see the pro-

DR gr— ﬂhen the value, 10 af csble,carrisge in market B 1s included,

S
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the total value of 90 exeeds the initial amount of 85. IE the program
4 supplier can deny the cable system the right to import its program 7'

‘unIEss a payment is negotiated the cable system will be willing to -a™

pay—as~much as 10 for the privilege of doing so. At the same e,

the' program supplier can extract an additional fee from the station

of as much as 10, since that is the increase in the value the tation

‘pliceqkon the program as a result of its cable carriage. However. the

N fee chﬁiged to the B station must be reduced since that station 8

‘loss of the exclusive right to the program has reduced its value., Even ot

o when the. program _pplierereduces his price to the station in market B :

by 15 the total reduction in the va1ue to that station, he* will gain
as a result of thé increase in payments of 70 from the A station and
the cable system combined. Consequently importation will increase :

"~ the revenue of the program supplier if the cable system is subject

" to full copi;iz;t liability. . . R

N

No Lisbility: Example with.Two Stations'and‘One'Cable'System

-

~ Suppose, instead that the program supplier is unab1e to prevent E

the cahle system from carrying his programs a?d that the cable system f

_has the right to import the program without charge. “In- this cage the A ﬁ_—;

station will still be willing -to increase igs payment by 10 and the B

'”,station will insist on a reduction of its payment by 15. 1eaving the

suailier with a. red“Etion in revenues. If the reduced revenugifrom

the stations neverthsless werg to exceed the supplier 8 cost of pro-l

ducing the program, the cab1e system need contribute nothing to get ‘the .

program_ehown.——Howevery~in~our«example,~the~maximum—payment*which~can~%

" be extracted from the two broadcast stations is now on1y 80, less than ~

.. amount sufficient to have‘the program shown, even thaugh it i8.not

rgquzred to da 80, for if it doe® not volunteer such a payment the
N,
program.gillvnot be provided and the cable-system will be foized to

- choose its next best alternative—-one that. by assumption. will result

l

it

iﬁ'foregone profits of 10. Thus. whether the property rights are -
initially possessed by. the programtsupplier or by the’ cab1e sygtem,
the program will be/“?ovided and the cable system will carry it. L

R
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the program cost of 82 Hpre, the cable system wmll affbr to pay an 3

et —e—sebe e
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© our example, that the value to the A station including the audience

N ERN
In the above example the value oféthe program increases as a
result of cable- carriage. but, of course, this need’ not be the case. '
Cable carriage can reduce the value o he program - in many circum-
stances?éwhen advertisers do'notvplac’ high value on the distant
viewers of the station An marke' A, when the loss from audience frag—

mentation to the station in ket B is large, and when the cable

viewers do not place a high value on the program. Suppose. to change

. from cable carriage 18 65, that the value of the preogram to the B

 remains 10. Now the total value of the(program ‘when 1t 1is carried by -

station when it is carried on cable is 5, and that the value to cablef

. ‘cable’ 1s only 80, ‘less than the value without cable carriage and also

n

1,

less than the cost of producing the program._ g i. : :
“difficulty arises when the property rights reside with the pro—
gram supplier. He will simply refuse to allow the cable system to ‘.
carry&the program and ‘the cable system will be unable to bid away theﬁ.l
local station 8 exclusive rights. However, if it is the cable system
that possesse& the rights. 1t will carry the program unless it is pazd
not to do so, The maximum payment that the stations and the supplier
would jointly make to the ‘cable system is equal to'the profits that .

', they would enjoy in the absence ‘of cable carri,ge. In bur example,

this is 3’ (85 - 82). While the cable system would appear to earn '

profits of 10 from carrying the program, {f 1t were to insist on doingtﬂ '
so the Pro&ram would not be provided. For. 1n ‘this case we assume that ' o
when ‘1t is being carried over cable the two stations do not value it

enough to pay its ‘total costs of production. Once again. _the example

\.

'.. whether it is carried over cable.

demonstrates that the allocation of rights‘tween the supplier and -
the cable system does not affect whether the proéram is produced or :{Aﬂf{i;f}:‘

. b T .
i - . I

: B I .- PR C, ate
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The Effect of' Cable Carriage on Program Choice o

_fa?.._

_ Until now. we have assumed that cable carriage has no effect on
the nature of the program shown by the distant station. However, an’

important consequence qf cable retransmission may be to increase the .



) ,program than would be supplied to broadcasters alone.. Regardless of v
-whether th' propetty rights are held by he supplier or @e cable system, -

f -+ the program with the: greatest total ‘value| net of its cost of production
: will be chosen. . R . . ' ,
“To demonstrate this, let us continue our previous example. Sup-
_ pose.that there 1s. a second new program that is especially attractive
' to-the pable audience' it is valued by the ‘A station at 65 by the B _
£ station at 5 and the cdble system at 25. . For simplicity, we will also

_suppose that the cost, 82, of producing .this new program 1s the _Same
. as- that. of the program previously shown. The total value of the new'“
"“program, 95 exceeds the prevtous value of 90; the increase in total ‘
"value has ‘occurred because - the value of - the new progsam to both stations’
_has fallen by a smaller amount,‘lO than the value to the cable system,
.v 15, has increased. o S T < .
If the cable system' is free to import programs without incurring
»,‘copyright liability, it will nevertheless increase its voluntary con-
tribution to- the program supplier to gec-t&e new program produced.
Although stations will reduce their payments, the total payments. from
"+ the'cable system and the stations combined will be sufficient to. bring'
.forth the new program. If, on the other hand, the cable system is-
" 1liable for coﬁ’gight, an increased fee can be collected from the cable -
- system: 1f the new program is supplied. !l'
v‘- Although for this example we have taken the costs of producing the -

- two programs to be equal, the bropositlon does not rest on this assump-. .

tion. In_generalr-the*program—that*willhbe produced—wi1l~be~the—one

(e

for which the difference between' the total value of the program,to the
stations and the c‘hle system and the cost of producing the program s
’ g greatest. In our particular example, the new program would displace
the old one even if 1its production costs were as high as 87. We can
therefore conclude that when contracting costs are unimportant, whether
or not,cable systems{gre liable for copyright will have no effect on-
| either whether a program is imported or on the nature of the program

‘that is produced. . o ST co T
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PUBLIC GOOD ASPECTS OF TELEVISION PROGRAMMING , .
'/ . B To thisapoint, our adalysis has examined the situation in which
a ,dthere are only ‘two cities, each" with broadcast stations, and one cable
h'system. We have established that under these circumstances. the volume
" and nature of progrsmming is’ unaffected by the liability imposed for
'jthe’retransmission of programs In fact, however, there are ‘many tele-
. ‘-fvision markets, most with- more than a sing roadcast station, others 3
:.'"7'-iffwith cable systems only, and:many with both. It is the multiplicity of "
o ‘;gjtelevision markets and cable systems that requires a fundamental modifi-.

' cation of our results. . .
.. Im order to extend our analysis ve will first consider the f%ft
that television programs are a type of "public good" and thps give™
rise to problems not encountered in the ususl economic analysis of
- Egrerty rights. The essential feature of(s public good is-that the N
... number of use;s of . the good can- be increased at no added cost; or, to
:put it differently, an increase in the amount of the good consuméd by

one person does not reduce the amount available for consumption by all 3

_others.ll

The supply and marketing of public goods poses an interesting
C - dilemma - O the;one hsnd ohce somiée amount of the good has been pro-
- ‘duced, 1t 1s social

v 'goqd from using it, since they can be served with no fncrease in cost.

ly inefficient to exclude persons who vélue the

Y

To exclude someono would reduce his satisfaction without incr-=sing

in any way that obtained by those already: consuming the good. £ ;owever,

-'unless there 1s a mechanism for charging each- potential userf;”

e On the other"hand,'if,a'price'of zero is actuslly chaf“T=§

. Alterna-
- tives to direct user payments, such as taxes or higher pr e, for other
goods, may themselves produce inef?iciencies. Second sf‘,




E an incentive to make a voluntary contribution._ The problem is that a

-+ In different ways the‘various mechanzsms employed to finance .
public goods attempt to balance the two fundamental considerations '
described above. Those mgchanisms which rely on a zero price to

o
A

users lean in _the direction of not excluding those who can be cost-
lessly served. Those that rehg’on charging positive prices strike the

'.'balance in favor of the information about consumers preferences that
) is obtainéd through the)pricing mechanism.. In practice either arrange- .

ment--as compared to the efficient mechanism that charges*ea\h user a - ¢
price equal ta his marginal valuation of the public good13-wfll rgsult
in some unavoidable reduction in ef!iciency. IR o T:ﬁmi

7:* ’

"In many cases it may " be very costly to exclude users of a public
good from enjoying its benefits. In_such circumstances, the good may .-

“nonetheless be supplied on the basis of voluntary contributiong from
- the beneficiaries. For example, two farmers -are. 1ikely- to be able to

agree on a method of sharing the costs of a road which serves their
sdjoining properties._ However, ‘when a ]‘pge number of farms benefit
from the road, such ‘an outcome 1s unlikely, any one us!r obtains only.

- a small share of thetotal benefits from a- public good and none has

.small usel\\ho volunteers a contribution imposes a cost!ap himself
without changing significantly the amount of the good that he obtains, ,

since the amount of the good is almOst totally dependent on: the total
amount that others contribute i1f.all users make similar qglculations,

no resources will be obtained to pay for the gOOd.l4 Thus, unless T~

nonpayers‘ian be excluded from the benefits, each ‘consumer has a strong

,'if puﬁiic goods are to be provided by private firms. First, it must

hly_unlikelys______a__a__

that a public good will be privately suppl : to a large number of users.

‘Furthermore, even where exclusibn is possible, it 1is in the interest of

o«
each ‘user to understate the amount he is willing to pay. This is especially

but not exclusively the case where the number of users is large. ' ' .

. This discussion makes ciear that two conditions .must be satisfied

‘Fbe possible to exclude ‘nonpayers at reasonable cost, and second, the

( .

‘producer of the good must. have the right to exclude nonpay'ers.15

P
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. _ : I :
1‘l’or an;analysis of this arrangepbnt see S. M, Besen and .R. .Soligo,
“The Economics of the Network-Affiliate Relationship in the Television - '.

‘Broadcasting Industry," American Economic Review, June 1973. ' = W

21n the exceptional cases'tn which a network affiiiate An 1eh .«
market refuses to cAZEY the. tietvork.progrqm. an independent station °
g may do so. o L : | - : R
- ’ .‘____..\.-}'- ‘ - . e - . ) ' -
. S 30ne ex_ce‘ptiop is the carr_iqge of live sporting events. -~ . . .o
4 the top fifty markets, cable systems may import signals until ¢ -
"f:‘,’-.j,ghxihave_ three full metwork and three independent signals, including "
1o

a

_ ‘stations. ‘__ In the next fifty markets, the limits are threé full net- -
: work and two' independent signals. - In addition to these quotas, cable :
. systems in the top one-hundred markets may carry to mor& independent _
" . | statioms. See FCC Regulations §76.51, 76.61, and .63, Y B

?Sonevcab];e'. systems ,,.are able to take advantage of the fact that ’

" network shows axe displayld at different times in different time zones. .
.~ This effect is most significant in the Rocky Mountain Time Zone. o
. - _61{. Demsetz, "Toward a Thgory' of Property Rig_hta}" American Economic

- Review, Papers and Proceedings, Vol. 57, No. 2, ‘May 1967, pp. 347-359.

- 7R. Coade, "The Problem of Social Cost," Jowrnal of Law and'Edbnomiaa.

.

8Demsetz, op.'c,it., p. 349. 4 .
Cosse, op..ggt. e
e tern "value"” may be somewhat misleading. Since the viewers . =
e of over-the-alr stations do not pay directly for programs, the amount ' R

that stations will pay for programs reflacts only their value to ad- .
vertisers. This is the sense in which the term "'value" 1s used here.

_ _'ll‘l;hte'réﬁtingiy enough, in an early article in wvhich the cencept
of a’'public good was discussed, television programs were put forth as
an illustrative example. P. A, Samuelson, "Aspects of 'Public Expendi-

, \ - .ture Theories," Review of Economiocs and Statistics, November 1958. .
‘Izl?or a disc_qssibh of these points, see J. R. Minasian, "Tele- 3

“vision Pricing and the“Theory of Public Goods," Journal of Law and.
~ Eoonomics, October 1964. '3 . .- ..

Py

-

. 13]’,& order te. produce an efficient level of quantity or quality

of a public good, the incremental cost of “an‘additional unit should
equal the gum over all consumers of tHelr incremental valuation of that
~unit of the good; see P. A. Samuelson, "The Pure Theory of Public
Expenditures," Review of Economice and Statistics, Vol. 38, November _
1954. This requires that the producers of public goods be able to dis- - - _
£rimipnate among the Q)onp'umet‘s to capture the incremental value of the :
produced. - B ' :

-
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uln most. ‘cases, even ‘with a fairly large . er of users, some

’ of the good, but not necessarily’the optimal amounY, may be provided.

If there is a user.who dbnafns a’large shire of the ‘benefits so that
‘his benefits from having some of .the good exceed his costs, he will’ .~

. provide some of it even if no one. ‘else™dakes a contribution. The’

classic example of this is the disproportionate contribution’ of the .
United States to various international agencies and defénse ‘arrange-

‘ ments. This has been describped as the "tyranny of the weak-over the

strong since small bcnefician?/ are syccessful free riders' at the.
nee of large ones. _ 7
15

, . . e

For son?‘goods;‘ say the provision of a fixeworks display, 1:

. may literally be impossible to; exclude. For others, say the provi- -

’

 the risht to do 80

"-sions of scientific or literary works, it‘may be exceedingly costly/
to prevent the photocopyiag of the works even 1if the law gave one

-
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1V, THE CHOICE BETWEEN COMPUIBORY.LICENSING
AND FULL COPYRIGHT EIAB;LITY

w

With the 'bsckground of tbe p;euious df#scussion, ye can see that

‘the econonic justification of copyright! lavs is to enable public goods
" to be supplied in a private market by estsblishing the riglﬂ:s of the

producers of particulsr public 3oods to exclude nonpayers. Although
this right 1s not absolute (for .example, nonprofit performances of a /
copyrighted .vork are frequently exenpted from- li,s.bilityf. the intent
of the lav is to provide rights of exclusion 80 that. the producer of
a “rk csi:\chsrge users a positive price snd thus obtain conpensstion
for his efforts. .

Let us now consider the implications for copyright policy of a .
large nunber of television stations and cable systems. 1In an esrlier
exs-ple in which thq,re was only a single ‘cable systen and two broad-
cast markets, we concluded, that the volume of programming would be ‘un-

sffected by the absence of copyright liability. Hén s voltmtary jly-‘

ment was necessary for a progrsn to be provifled, the cable system:saw
it in its own interest to make such a paymént, ‘since otherwise the
stations would csncel the programs and effectively exclude the non-
payer. But. in the more res°.listic case' in which there are.a large -
nunber of csble systems with access to'a station's progrming. no
individusl cable system will make a voluntsry contribution. since its
* own payment is likely to be too mll to affect the snount ‘of prd‘grsn—

" ming provided. Each cable system is better off being a "free rider "o

.“\, waking no payment and- sccepting whatever progrsming is provided as a

' result of, the payments of others._ _ :
Consider. for eunple, the situstion in which the vslue of the
progrsn is incressed‘by csb'le carxiage in each pair of nq,rkets. but .
_ ‘the maximum paynents thst ‘broadcast stations slone sre)willina to
make declines. If cable systens do not contribute Voluntsrily toward
tbe costs of the program, the reduced revemues from brosdcsst stations
nay be insufficient to meet\these costs. Since' each cable syoten has
~ the incentive to tske a "free ride" (sake no contribution). their
collective sc;ion may result in driﬁm the progran’ off the air.

: s. . - : . ‘. ) 34
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I, on, the other hand, the result of cable carriage 18 to reduce ,

. the totsl value. of the progran below.its ‘cost: of production, the sup-

plier cah, in principle. pay edch systedl not to carry the. progfm. \

But each cable system, realizing that the payment that it 1is able to “~.
- extract vill havé little effect on whether the pro -am is withdraun. =y
. 'nay hold out for a larger "bribe .before it will abstain fron carrying |

" the program. If all cable. systena do this, they will collectively .

"succeed in forcing the program off the air. ‘

, The ”free rider” problen occurs under a system of conpulso:y
licensing as vell as in the absence of any liability. A cable system - i *
will pay no more than the conpulsory roynlty fee because it realizes
that*incremental payment will have very little impact. on the progran'
content. ;;he linited inpnct 1ts volnntary paynent would have 1s due ,

to_ the small size of the cable system relatiJg to the entire market for L
‘the distant signal 8 progr‘pa . "f"ii‘ ,A\i : .

Compared to a full liability system, C onpnlsory licensing makes
1t more difficnlt for the progran suppiier to capture the increnedtal

v _ valueloﬁgihe progran to the audience. The compulsory license fees
) ' of the 1976 General Revision are fimed pencentages of subscriber reve-

. nue and: for many systems are independent of the number of signals.
Y These percentage amounts bear little obvious relationship to tbe in-
crease in consuber satisfaction (net of importation costs) that results
from access to new programs and more convenient times’for existing pro- °,

grams. The‘fees ignore the costs of importation and retransmission.

a

~ Por some signals the value to subscribers will exceed thexroyalty fee. ’ <
ut_hccansc_n£_ﬁ1ree_rider2_hehaginf;_the_di££e;ence_cannnt_he_captuted;,_,_;_e,
by the supplier. FEr other signals, the increase in subscriber satis-
action will still .
U

nission cost, but not the conpulsory license royalty fee. Under com-

e large ensckh to cover importation and retrans-

pulnory licensing. the system would not import the signal agd not pay a
'royalty fee; An such. a case, full liability would lead the cable  system
to ‘import the signal and pay a royalty less than the cgmpulsory license

royalty fee. tn*sueh a case the General Revision Zoes not allow cable -
. _ipsystens. stations. and progran suppliers to negogiate a nutually , f

‘ o
' @&,
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,advantageous agree-ent "on rates other than those in the fee schedule.
Subscribers and auppliers are clearly worse off under conpulsory -

censing than with full lisbility. . - -

\

the assignment of property rights for programming will affect the ulti-
mate allocation®of. regources. In such circt-atances the rights should
be assigned to promote eeononic ’efficiency.l Full copyright 1iability
.vill. make it more likely that ~euppliers can capture the’ increnental
_value of their programs to viewers and advertisers. By contrast, the -
conpulsory license provisions of the General Revision and the associated,'

"free rider" problems inpafr the-ability of suppllers to capture that
1incremental value,?*3 : -

.

Some of ‘the supporters of the pOnpulaory license provisions of the
General Revision have raised doubts about the practicality of a system
of full copyright 1iabi1ity. They are struck by the spp&mt conplexity
of cabls syttena having to negotiate program by progran bith every sup-
plier for each statioa whose signal is imported. They also point to the

arnmeme =

AN requiranent” tﬁa: cable systems obtain: retrannission nsent from the

.inported station in o )der to carry a .progran.4 They ar thus led-to
compulgory license as a yorkable nodffication of the principle of fully
: copyright 1liability which will reduce the costs of naking transactions.s
For a number, of reasons  _we feel that the ‘full 1iabi1ity solution, s
' uhich vould have ~5een deairable in principle, wvas also workable in prac-
. tice. ' retransmission consent experi.nent was no; ad,appropriate test
of .ful'.lﬁf iability because of the legal inability of stations to grant ¢

W there are many different television narkets and cable sys%els, .

-

ap

congent under existing syndication contracts. In addition, 'a.ince the
courts had ruled that cable operators were not subject to copyright
liabilicy for distant signals, the operators may not, have wanted to °
/ establiah. a precedent of 1iabi‘1ity for the signals they inporu:ed. ) & o
full liah\ility for retransniaaion had beéen {mposed, then contrse&s end
institytions would have developed to facilitate negotiationo‘ Inda- '
pendent stations do manage successfully to conplete negotiations f’or‘
,pro;ra-a for their whole broadcast day, often with the use of standard

" .\
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contracts with fees based o well known ‘advertisingsrates per thowdand
i households. Since cab systems will have to negotte pnly the fees,

‘instead of the fees and épisodes negosiated by'indepe:zent#stationq.

-

. standard contracts and prices abould'aignificantly re

coata.s The use of aelling and purchaaing asents similar to those now

e-plqyed by broadcaat atatibns could exploit the economies of scale to

ce negotiation

. mten organizationa would have similar effects. ﬂe ,agree.with a atatp:
ment about the retransmission expegiment attributed to Hirschliefer.

’ "If cable were paying for retransmission, the owners of copyrith uould
‘ think of a way of aelling the rights. nl A . :

. - Co-pulaory licenaing like that of the Genera&\’eviaion has loﬁer '
negotiation costs than a ayaten based on full copyright liability. o S
Inatead of having to negotiate\either vith progrdm suppliers or broad- -
cast stations, cabke eyqﬁens«uﬂahind to retransnit thgégignal of a giv
station‘need ainply pay tﬁe prescribed percentage of their revenue ilggff,—‘
the copyright pool.q , : , L - §v;
. ’ . There are, houever, four principal objections to compunsory licens-
in; in genera! and with itgsapplication in the Generqa Revision 1in
particular. Firat. fees fixed by lau need bear 1o relationship to: the

‘l-;
.. 5

prices that” the narketplace would produce if transactions could be
negotiated costleasly. Fhile the fees in the General Revision do vary
b vith the' recefbts of tbé'cable ayatem. “the schedule ,is not baaed on ..1
an ‘estimate of the Ancremental valuation that viewers and advertise ‘
place on inported progrmuning To our knowledge, no evidence has ever j‘~ <\.
——f———«*——been~prebented—ta»juatifydthe~fee*]cheduie*conttined—tn—the—ﬂcvision~b
the- only concern of legislators hag been*whether cable syétema could S

"afford" the fees being’ charged.9 o .

> The following evidence auggeata that the schedule will generate

tevenuea that are too low, in that they do not reflect the marginal

value of imported ‘stations to advertisers and cable viewers.. Fot a o
typical lnall _Bystem (vith”aeniannual aubacriptipn reverues less than ' |
© $160,000-or about 4400 subscribers) the license fee vill amount to less

than &, Sc/nonth per aubacrfber. On larger syatenoi*the “will range

" from &¢ per nonth 1f one equivalent aignai ia inpotted to i,icafor_

'k . e
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'four equivalent tsported signals. “In contrast, the netvdrks their -
affiliates-and dndependent stations earned $2.78 per, month per ‘l'V ) -
household :ln 19 ‘:.,10 Moreover, the combined value of programs to - - %
advertisers -and ievers should exceéd’ tﬁ’dt to advertisers alome. An‘(“ e
. sdvertiser vill fanE access t'the audience on a program. Since a

w viewer vill'vatch the& Progr: ty prefers, advertising reflects ~only

the viewer 8 choice of.one progran over another, not tﬁe intensity

]
‘» vith vhich the viewer prefers that program over the others. Por exa?h.‘
eonsuqers frequertly" pay from $5 to $7 per month to cable systens in v 2."
. order, to- obtai‘.n or i-prove local reception. Using dsta on éable pene- )
e 'tration, several authors have explored consuner preferences for addi-
\ /- tional channels. The formulas repo:(qa\by Comanor and Mitchell (1971)
’ , Suggest that consuners are villing tol pay rfrod. 19c to -24¢ per nonth for
. an additional- independent.n R. E. Park's, (1972) penetration analysis
.-suggegts thag. consuners in a market-with no independents would" be vill-
. {amg, to pay about $2 per montb to import three independents and -
cational channsl' 'and that in markets that alresdy have on VHF and two
" UHP independents, subscrfbers are willing to pay from $1.40 to $1.70
for two sdditional independents and two additional educational stations.
For conparaﬂle sltuations. Noll, Peck and HcGowan (1973) report consumer
;' surpluses on tbe otdst of $10 per uonth and $2.90 per uonth per: sub-
.- scriber for the sane tvo csses. {For many systems, tl!ese amounts are
“’f‘nore than sufficient ro pay importation costs. )]'2 Thus conpulsory .
licensing fees appear to be well below ths average suhscriber g willing- .
ness to gay for additibnal channels and the value of access to audienoes

oty

for—advertisers. 13 . . * g

.
.

Hith the data now available it 1s difficult .to, assess the exact
sagnitude of the change in rsvenue to progran. sup;?liers under compulsory )
licensing. » l_l&ever. we can approxinate the value to progralf suppliers
of a local indepesdent losing a véewer ‘to, a distant s“{gnal. ) In 1974,
the sdvertiaers paid ’32 80 per month for the average TV hone. and inde-~
pendent statibns psid ‘about 25 percent of. their revenues to program A
suppliers. The analysis by Park et al. (1976)3.suggesrs that about half

*of ths I&al independent '8 audience will be lost 1f two additional in-

'%*
Y - ‘depende‘gt stations are imported. Thus in order to conpensate for ths
\ . .o _ ;\\":“.
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lou o~f. audience\pn the local 1ndependent stat:lbh. _program suppliers. :
will have to n.j compensating meuuia .of about-$0 35 per cable
cueto-er pex month: ulsory licensing will gmra:e st offsetting
' revenue of $p 07 pery th for the subscriber that’ ts on a large
cable eyate- hlport:lng ' stations and charging a’ subacriptinn fee
of $6 per month (see Table 1). Additional . tevemes 9111 ' Come’ from '
regionni and netiannl edvertisern. Bovever, the additiqnal. (dver-‘ »
“tising- revenues “to-the. $wo i.ndependeﬁt stations inported are likely
to be less - the local s’ietion Mes. since advertleerl uho valued
the wd:lence highly (t”lbc.l rtisers) are being rep’lec,ed by
thou »p valued it less to begin with (the ddditional. regional and
national advertisere) o "% ‘

* In coytrast to conpulsory J.iéensing. what would be the effect of
CATV on ﬂr econodic return earned by progran euppliers 1n a coupeti—

- tive -‘*g with full copyrightwbnity? Hith respect to the market

* for advertiaing. i.k CATV draws its audience‘latgely from the ranks of

viewers of exieting at.etinna, a lﬂtely', then the total revenue
from advertisers Hdll fell. On he other 'hand. with reepect to the

market for ble v:lewers. the net ec; nust ‘be to increase program-

. suppliers' revemes fron cable eys
" virtuslly noﬁexistent. Given whiat we know abo;}b the willingnese of

viewers to p_ pgtor acceu to additipnal eigna].s,"!:he Ancrease 13 likely

v

>
us , since theee Teveriues are wow ., -

.
Y
r.

X Ly price-elasttc (u Owen, Beebe‘ and Manning (1974) suggest 1n.
ch p:& m‘?u{ she pidbable effect: of JAoposing full liability will,
be to call for
- liability antl

1tiodal prograns.} 1‘% By contrast. if there is no

m’
turns out “that theiaf

will be to’{leduce' the

jct of cable carriage is to

s



qusnt& of progrsss suppued. If the supply"’G! prog-ram’ir is
less thsn pe?fectly elsstic, the inposition of copyright liabilicy
will aiter both the” mssber snd the price of programs. The number
~ of distant signals imported will ult.instely be J“ted by a rising
‘ supply price of progrsusing and/or a d&:line on the snount subscribers
are willing to: psy‘ {or access to sdditionsl signals. 'When the number
. of imported si;gnals reaches an equilibriun, the narginal resources em~- i
ployed in program Production will esrn:no economic‘rents.14 : o -°;%
* A second major difficulty with conpulsory l-i‘t:ensing 1s that the. .1;; ’3 2
‘ ‘ B formula contained in the la\y is 1ike1y $o proVe inflexiblé- to. chsnh
. economic developments. whue the Geoersl Revision does *pon;nn a
isec!mnin for r ising -the fee schedule and eVen requires ﬁhst, under .
) certsin &rcms nces, the schedule should be reassessed by the Royalty . B '.
bleness, neit.ber the Revision nor its acconpsnying .
;‘I"’,“.._ legislstive history provides guidspce to the Roysity Tribudal as to _' ’ #
S < what'is "reasonsble " Nor does it, permit the Tribunal to chsnge the .
et fee scbedule under importaq; changes in circtnstances, other than re-.
N ’ visions in rcc 'rules. or chsnges in subscriber chsrges apart fron those
' ‘ necessftated by general inflstion.' For sxsnple, a ‘schedule that is _ .
l sppropriste for a nascent’ CATV industry nay become insppropriate as
csblp penetration increases substsntislly. Hhile t‘he stteqp,t the ° )
‘e part of CA‘N _industry, to take a "free ride" may be innocm 1f there
. o . are relstively few subscribers, it is likely tq becone impor;snt when e
ujor cities have. widespresd csble service._ To be sure, total copy-
- right Payments will increase with the nunber of subscribers, since

___..._Jthssetsss_srs-sstsblished—ss—s—vcrcestsge“of“subscriber“chsrges .. But

' ' + the prices thst the market wouid produce for inported programs’ would

.. y ‘be likely to incresse even more rapidly than subscription fees. It

will be impossible fsr the Tribunal to react to such a change by chsng-

ow ing the fee, schedule. Te :

Iy : '. " _The failure of the’ General Revision to specify hov fees ati to be .
revised when FCC importation rules am ‘modified promises to be a- source
of controvsrsy. Even before the General Revision had bqen sigued into
lsv. the Nstionsl Csble Television Associstion:ppesred before the .

we




o Commission to argue for a, relaxation of the, rules on the grounds thaf

' -the passage of the Revision obviated the need’ for these restri(:tions.].'-5

knd the Commission itself has indicat!ﬁ that -it will reconsider its '

rules, giving as dne reason the enactment éF the. General Revision.16 k

» But such rule’ changes are precisely those which according to the new _i

3 Q, law, must trigger a reconsideration of the copyright Tee schedule. ”jf

Thus, 1in attempting to establish a def itive cOpyright policy for ‘:“;%

_ CATV ~the General Revision, rather than clearing the way for- program-'_

.(“? mers to receive compensation for their product, will delay those re- _h
i ceipts as the controversy is transferredr\o the FCC and to the courts.

3

A third difficulty withgsompulsory ii:ensingﬁis ‘that it requires R
cted.

.Q R a mechanism for distributing the fees ¢o Under the General Si;?}
o " Revision, if copyright owners can agree oit a divisi&n of cable system Xl j?
N payments§ then ‘that division is: accepted Ifeno such agreement emerges,
f?;>5 o if the Copyright ‘Tribunal must decide on an appropriate division. Unfor-
| .'tunately, here - -again the Revision gives ‘the Tribunal no guidance as to ,
' hou to proceed in the event of controverayg ‘Sipce there are consider-:-b
: able changes in the’ mix and,popularity,oﬁ.programs supplied from. year“
| to year, disputes are qiite likely tﬂpr,ise.i L -,,,_-, o
e :f : The case against cOmpulsory liéensingfwa made quite forcefully
a - in the course of . early hearings on the revis n of the Co_"right'Act.

In‘l966 the Register of Copyrights testified°

H@Q}Sa -T , -for all works used you face all the problems of distribution, whichg4.
b . _ in some cases may . ‘be insurmountable.“17 Unfortpnately, the basic o

.. | truth of. this argument was obscured as the process of revising the

";’1” ' Copyright Act dragged on._‘f o a - “ v _' e : ‘

R 7 The fourth and most significant difficulty with the cable provi- |

N sions of the new law is their detrimental impact on the program supply )

‘f:;:;g :ff markets. Since-the fees generated by the fee sqkfduie arﬁ’likely to -
. _' A fall short of the value consumers place on the imported,sign%}s, the":.‘ff
%;vf o aggr;gate earnings of program suppliers will be too low (although some o
iir:if "‘. suppf?érg may earn too much) At first, the gap be%ween actual and

.-_ ”~ C e R .
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_ efficient revenues will be relatively small because distant signals
;; ",3552. now offer only limited competition to local stations' only one in
E R seven homes has a eable connection. However, as cable penetration .and
distant signal importation increase, the ability of program suppliers
to capture the full value of their programs. will decline. Sifice' local ;
independehts and network affiliates will face increased competition
from distant signalsg their advertising revenues and ability to pay for

g non-network.fare will decline.}s. g-g S S S
‘ The total impact of distant 81 importation will depend on cable
penetration into large markets and the FCC B decisions about exclu-:

sivity. Markets with over-the-air independents appear to be less suscepti-.
. ble to cable penetration than markets without them.' In. addition,\it is-
_i;éy] , in these markets that the ch's present rules,grant local stations strong
R exclusivity protection from competition from’ imported signals--in the
‘top 50 markets, the local station can- maintain its exclusive right to
‘.;f ‘ :_ a program for . the duration of its contract.lgp Since these markets ac—
| . count for the bulk of program suppliers revenue, the continuation 6f
"the FCC's exclusivity provisions will significantly diminish the~poten—
J"\ tially adverse impact .on program supﬂiiers of the compulsory licensing
: provisions of the General Revision.20 C LT . ,mi

-

*So far we'have considered only the efficiency question" do program,'
‘} suppliers receive adequate compen tion for their products? But dis- o
1:. tant signar importation will also affect the distribution of revenues .
_ “because local independents will lose audience to distamt signals. To »
S the extent that cable systems import signals from the large regional
3_ cities, independents in smaller markets will be at a disadvantage. The ’
N FCC, with its. historical cod&ern for. independent stations, may find some
_ : way to- mitigate .the "adverse" consequences of cable expansion on local
"".ﬁjindependents revenues. Although the FCC is not a part of the, mechanism L
t*ifor establishing copyright fees, the General Revision does recognize
i:}the FCC's abilitylto uae rulemaking to regulate cable. ‘In. pafticular,
”f”’the FCC - could further restrict the number of distant signals imported

.;q%f‘ Hhich?would 1ead to Ebnsumers being denied programs when their willing_ T
I ness to: pay exceeded the costs of providing additional channelsg of .
s S PR S . .
Loow RS :
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) programming. the result would be to solve the distant signal proble&

‘;by severely limiting the right of cable systems to import distant

T e

- The workable alternative to this scenario would be -full liability

',for distant signal importation and the elimination of the FCC s ability

‘to restrict importation by cable operations. .Although the case for

"vfull liability on distant signals (presented in Section II. above) holds l

: independently of FCC action, deregulation of the market for signal im-

portation is necessary‘to prevent the FCC. frbm teducing the potential
g ns to viewers by further restricting the ability of cable systems '

A}

to import distant signals.

A third possibility would be for distant signalsiimportéd under the

: current FCC quota to be" bubject ‘to compulsory licensing, but to waive

the quota and permit unlimited importation if a cable*syatem acceptS&
" full thlzty for exceas Stgnals--those in addition to the number now.

o ment over the present compulsory licensing situation. ‘but, whether this-

particular degree “of: copyright liability could come about within the
framework of the l976 General Revision is'presently unc1ear._ From a

L reading of the new law, it would appear that the Tribunal ig limited

Ta

N
¥

. would be necessary to make’this scheme possible, would triggén a revi

to assuring that the fee. schedu1e remains reasonable in light of.’ the:- fi

FCC‘s importation‘rules.zl Revisions in the Commission s rules to °

f authorize cable systems to import additional distant signals‘ which

sion?of the compulsory fee schedule, except when—the Co ission grants, .

’Ii» a waiver to an individual system, Neither body, therefore,.appears to

e

e

Loyt

authorized by the FCC. Such a scheme would represeml[a decided improve-"

be able to impose liability for excess signals, and unlﬁss this obstacle '

_; can be overcole by interpretation of the Act further legislative re-'

// quired to finally£pass the l976 Act suggests -that the prospects for

vision will‘be necessary to_make such a scheme possible. The time. re-

”ié early improvements of the compulsory licensing mechanism are not bright.

);."'."' R ° . P
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t

1Th:ls is the baéig normative theme of.Poshérfs Economie Analysis
~of Law, opi,cit. - S o SO

. - e above argument pertains to the cqfriage“bx’cableAsysteﬁs'of
7 distant-signals. ' Under Cu:rent“ECC'rules,'cabléﬁsystems"aré'reguiréd*,
R ‘ to -carry the signals of all .local stations and these stations are pro+
' tected by the .prohibition against the simultaneous duplication of their:
Programming by cable systems using imported signals. There would seem™
to be little ar t-Ior copyright 1iability for cable carriage of
local signals sinc once the program supplier sells a program to a
_ . local station, he ohtains access to the entire local audience either
S over-the-air or on th cable. In any event, liability could not be .
. . imposed without the removal of the requirement that. all local signals (4 -
be. carried. R R T R
- o 30ur-analyéié‘can_be‘éegn as a straightforward application of t
- "Coase theorem" in ‘a context in which it has not been employed previ-
 ous}y. In Economic Analysis of the Law, pp. 161-163, in considering
. cepyright liability for cable, Posner does not iavoke the theorem but N
" instead discussed a balancing of. the need for promoting creative activity
> - agaipst the monopoly power that the copyright produces. . But elsewhere, -
BRSO £ discussing ‘the -appropriate Placement of liability.in negligence c
_“cases, Posner employs mich the same approach we use -hetre:  "Where the
' costs’'of transacting are high. . .the economic function of 1liability-

,';;}_  ‘,;ié'evidepti it is to bring about thé level of dccidents. and saféty“théf
ﬁ§F~; - A_»thg-market:wOuld,pring;gpgqgjifugraﬂhgétions.we;e.fgdsibleedthe efficient
. ~ level." "A Theory of ‘Negligence," Journal of Legal Studies, January

,,;,1972,.§ﬁf37‘ ‘But transactions would be~féasib1e,.we'argue,;if liability
~ -~ were imposed onfcaﬁlé_hjstéms. B oL L
o ﬂ»QCuriouqu,7despite the ‘oft-made claim that transactions costs -

" would préclﬂde-diréctynegotiatibns.fot programs, there appears to be
little evidence .to support such an assertion. The only data that we :
.+~ . have beely able to uncoyer have been those developed by Seiden to support - -
"~ his cl at "as a constraint on signal importation, the most likely .
_economi¢ effects of .[copyright] costs is one of;tbtal'exclusiOn;"AA(M.-B. .
. '9.Seiden, Cthe'1blbvisionHU.SgA.,uNew;Yo:k;~Praeger;.l972, p. 112.) - -
. ;'Seidequestimates.that'the annual cost of the administration ‘of a cable
. system's copyright clearance activities' would be $33,000 with additional
. . . costs for the capyright:pa téptslthemselves,_"queVer}ﬂSeiden'sfdata vere
.. obtained not by examining cable systems but rather by looking at the e
.- . costs of educational broadcasters fo:“clea:anceTac%idig%ES, And the . _
.- costs he presents are mot even those for individual stations But ingtead -
,are fo:*Nationa1‘EdugationaliTe}evisiOn,'whibh'acquireq pro s for T
- subsequent  cletrances to stations. Even then, Seiden's data*tome not -
from a directanalysiq_gf'tﬁeﬁcost‘of*:hg.clearanCQ'prpcess_baguare _
: ¥ ' personnel

';_-baged:onIfreaaphgblg“fﬁhsuﬁhfions;qbo@t,thg}numbet-and types
.- and the assoctated office spdce and overhead required to arramge for .. . .
' the 'clearances of programs; - A A
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Footnotes (contd.) =~ ' PR e

It is unfortunate that. in the economié? literature,ﬂthe term

- "transactions costs" is used to describe two quite different pheromena. - .

_In the distussions of the "Coase theorem," the term is applied to the
“costs fnvolved when agreement must be reached among a large number of
parties in order -to carry out an activity. ‘Transactions costs are said

to’ be ‘high in- such ‘'situations ‘because the free rider problem raises the "

- cost of reaching an "agreement. A second meaning of the .

inwolves the costs of negotiation, contracting, and enfo e ‘
- which exist even when exchange is. bilateral. Surprisingly, thiq kind

‘of transactions cost has received little attention in the liEerature.

.For'an exception, see H. Demsetz, "The Cost ot Eransacting, Quarterly
Jaumal of Economics, February 1968 e :

6One industry practice, the "stripping of“programs by independent"

stations, also limits- the cost of transactions by cable systems. : A
common ar;angement is for an independent ‘television station to air dif—
ferent ‘episodes of the sameLseries during the same period. during every '
weekday., Thus, ‘there need

’.

Quoted in L. L. .rohnson, The I;'u of Cable Tele;nswm Same
Problams of Federal Regu : ¥ 'l:he rporation, RM-Ql99-I-'F :

\-wf : 0
! ._,- .~ " ... )

-8 One -scheme -to. Fadu

o .itiating for'retransmissfons righné‘is the so-called "block retrans-

5

R

mission" proposal. ,Under this arrangememt, &, program’ supplier*ﬁho sold’

a program to a broadcast station would be required to grant to the sta--

tion the right to sell or. give away. the right to cable systems to re~
ransmit the program. In this way, the cost to a table system of :nego-
’Eiating for the station's. entire schedule of programs would be greatly -

N
- -

o e only one-fifth as many programs to nego- -
e tiate for- than if this practicg were not followed.

IS

the cosps cable’ systems " would lncur in‘negob f

a "2

educed because he could obtain the whole schedule in a single deal with '

- the stationﬁrather than having to negotiate with many suppliers -of bro-
.grams.
Block’ retransmission vould be an‘efficient solution to the lia-
bility problem Zf the sole market imperfection- werefthe costs of nego-
- ‘tiating retransmission.agreements. - However, the fact that imported
_signals-are public goods that can be retransmitted :by‘any number of

: cable,systems from any number of . broadcast stations will lead to a ,

~ situation 1in which insufficient compensation is paid to program. suppli-

. ers: (and to distant stations). by cable sys: :Es.n Independents with -
t

similar programming will ‘be in competition h ‘one anogh ‘sell
retransmission consent. Since it will cost the independe:i

jell the retfansmission rights, the most that it can charge a cable
-system will be. the additional cost of the cab1e system from. importing

- the. signal from the next closest independent if ‘the program schedules.

are the same. -If the program‘schedules of the- independents differ, the-

value of its program. (net of importation costs) and that of the next
" best signal, which is mnot imported. 'If the station -charges more, the
cable will find it mare profitable to go tq the farther station. As

. the number of. "stations that can be imported increases,,the amount that ;'

the'imported station can extract shninhf Unless a program schedule

nothing fo *

- most that a station ‘can extract from’ the cable. system is the: differential
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1s unique to a-station, or retransmigsion is ‘prohibitively expensive, . * - 4

. block retransmission leads to cable payments to stations which are -
. largely locational rents, that are below the subscribers' value of .
- the .programs hown. Thus the additional payments that tan be extracted . .
13 .. from.imported stations by program suppliers will be less than the value

to the.cable audience,. net .of“retransmission costs,
R 9A problem arises as to how to reconcile this assessment with the
. A \fac,t that copyright owriers supported the Revision. . One possible ex-
o Q . planation is that, since the courts had ruled against suppliers in ,
o - Teleprompter and Fortmightly, any dejay ih the -passage of the Revision
worked against the interests of suppliers.. Some payments in the present
" might be superior to larger payments in the future. One might even
._trace the reduction in the praposed #Res and even the introduction of
~ 'compulsory licensing to ‘the outcomes of the copyright cases in the
courts. C : ‘ '

- '.'ﬁ]"OStation and, network revenue divided by total telev

. " Television Handbogk (1976), pp. 6la, 67a. o .
L e va;ue’. of the additional signals is the.price increase neces- 3
“ sary to keep .the ‘penetration rate constant when the signals are added. & ~

ision homes. -
B .

o o 121-'01' ‘estimates of the. costs of importation see Comanor and Hitche'lfl,
... - op eft. ey _ , T ) - e "
R _'-\ = ']"’Co'ng"ress ,estimated that the fee schedule in the General Revisiom

"will produce-$8.7 million (House Report Number 94-1476, 94th Congress,

- 2n¥ Session, at 91). This amounts .té less .than 1 percent of the over- °

all gross revenues of cable systems, Compared to the approximately

+ 30 percent paid by the broddcast induBtry to program suppliers. While

this comparison 1s not entirely apt, the contrast in the figures is

striking, indeed. - SR L

o ']fAThel‘é 18, however, btne situation in which the imposition of

’ ‘ copyright 1iability would have no effect on the ﬁroduct_i@n’ of tele- -

o svision programs--namely, if both ‘the number of hours of televisiom
broadcasting and: the quality of -programming were. fixed. 1In that case,
the imposition of 1iability would redistribute economfc rents from CATV .-
systems to program suppliers but would leave unaltered the. programming

. broadcast by local and distant stations. L '
# -+ It might appear that the number of broadcast hours is indeed o
.+ fixed, since in most markets there are no ‘unused VHF channels. How- -

ever, @ substantial mumber 88 UHF channels remain vacant and, moreover,
‘a’significant number of the ‘independent stations now on‘the air are
. only margfnally viable,. so that .changes in the advertising revenues

-r' ! _i.'E;; theé quality of programming now available in the market is
‘quite variable. ‘ e T TR T e e

Brugarrie Diagnogés Cable Allments, Offers Cure-All," Broadcasting,

-

October 18, 1976, .pp.- 52-53. ~ - 3 D
- 16upee Starts Ball Rolling on Exclusivity and Refranchising,"

. Broadcasting, ‘November 8, 1976, p. 26. - S .
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- ';' ' 1 Copyright Law Revision-CATV, Hearings Before the Subcounittee

. on Patents, Trademarks, and Copyrights of the Comittee on the Judiciaﬁ,
.United States Senate, 89th Congress, 2nd Seasion, p. 12. ,

- Inporting a dietant signal increases the nunber of conpetitors '
for ecéeqs to a given audience. The audience om. ‘each’ existing channel
will fall 1f the new gptation gains any atdience and the total audience
remains constant; total audience size appears to be insensitive to the
. - aumber of stations available beyond four or five- stations. For example,
e . Patk, Johneon,‘end Pishmawy estimate that the eddi.ion of two independeunt .-
‘... VHP stations to be u matket with thre- network and one independent VHF
" stations will. lower' the orfginal indépendent's share of revenues from .
) 19.3 percent tq 8.7 percent, a drop of 55 percent; see R, E. Park, L. L.
.- Johusony #nd B. Pistman, Projecting the Crowth of Television Eroadaaattng.
* ., Duplications for Spectrum Use, The Rand Corporation, Ryl841-FCC,
Februaxy 1976, p. 256. They (py; 308) suggest a drop in ‘audience size
of -approximately the same amount:” 'A&ditinu’a\kaupport is provided by -
an analysis of the individual stations rates in markets-with different
- numbers of stations in Stanley M. Besen, "The Value of Television Time," -
Southern Economic Jgeenal, January. 1976, and by the analysis of R..E.
K‘Park in "The Growgh dfiCable TY and its; Probable Impact of 0ver—the-Air
lx&ldcasting," m&ép; Economic Rem«u., May 1971. R N

lgch Rules ah&iesulations 576 151—159 §76. 91-97.
Under e ‘

(v 3

AN

}'he free rider problem associateéd with distant
rever, in response to the enactment of the‘ceng:
dering a mdifica\Eton of its exclusivity - (;;;,
6). In contrast, under full 1iability,. exclu- .
only when the progra-ler would receive mOEe: - e
_plying a local station’ thau it would frok the ‘

suxy,llicensing, the FCC's exclusivity regulations als L2

f’*hi- fo \ e .the loctl..signals. "As we noted in Sec- -
‘ ' 1§ 1 t0 ers 1s necessary’ to avoid the free rider
;goods, especially under co-pulsory -
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P V. CONCLUSION

A carefully drm copyright law can’ provide a workable solution
to the specisl complications that arise %:e nsrket ‘for television
o prograns Since there are many potential rs, each will have little
' or no incentive to pay for the use of“a program unless required to do
/ 80. As a ksult, even 1if the combined valuation of all users exceeds
a proyan 8 costs, the progrsm may not be prﬁ““ ed. InpOsing full ‘
- copyright liability on cable systens that import distant signals can
"+ be a relatively efficient mechsnisn for aVoiding this "free rider"
f problen. . ot e .
‘ " The courts rejected copyright liability for the. importation of
distant signals .and the 1976 Genernl Revision of the Cepyright Act
" has enbrsced a coupulsory J.iCensing solution. The objective of com-
pulsory licensing is to linit negotiation costs, but unless rates are
set correctly and adjusted. frequently they will creat;#”' the vrong in-
/ cemtives to progrn suppliers. If as we conjecture, the rates con- ;;
' tsined in the Revision will generate too,little revenue,’ then as csbla
O #. penetration and distant signal importation increase, the abilityb‘f pro-
. gram suppliers to capture the increnental value ok their progrsns vill :
decline. Song suppliers uay he forced out of . hnsiness and others enay
_ never enter the industry at all. Horeover, since the distribution of
i . royalty fees need *besr lttle relation to a psrtiecular progrsg 8 vslue,
e the conposition of progralhing will also be adversely affected.
' Due to the existence of negotiation costs, She .cannot establish
that full liability is unanhiguously superior to compulsory licen.sing
® at the present level of cable penetrst:lon of televisiglmrkets._ Never-
theless, the long-run consequences af failing to adopt fullt liabilicy
- .age clear. ‘As cable penetration inc!i‘eases, the "free rider” problem.
: vill dominate the costs of negotistion. A program market based on
co-puhory lice ing will fail to contsin the nu-ber and variety of
_ progi"iii that vm be produced in a lsrket with full copyright lia-
“ hility in vltich producers, cable syste-s, and television stations nore e
fully respgnd to consumer preferences S T ' :
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