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overall national information pollcy dealing w1th present and cnmlng advances,
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swhich their works are put and.in improving public access and ayailgbility °

. to thode Wopks. I believe the conclusions contained in this report strike

~‘that balance. o o ~ ' . s ‘

-7 For me' and alliof my fellow Commissioners, participation in the

[

Jiwork of the Commission has been an exciting challenge. It has been a real
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Théﬁhatibnal éummission on New Teehnolegi al. Ueee of Gepyrighted
s = .
E ngks (CONTU) was creeted by the Congfeee as part of th[* ffert to revise _“
‘ 1/

comprehensively the Copyrigb; Laws of, the United Stetee;; Early in the/;

sgressional hearings on ecpyrig“ﬁt lew revisiong it beeeme apparent that A

problems raised by the use of the new technologies of photocopyin g a and

computers on the authorship, dis ib ition ead uge of copyrighted works

: were nﬁt dealt with by the then pending fevision bill. Beeeue of thé

scomplexity of these problgge this Csmmieeien was ereeted to prnvide the

s ¥

President and the Congfess with recommendations concerning | those ehanes .

in copyright law or pfeeedure needed both to ‘#8sure publie access to eepj%

(¥

. righted wetks used in conjunction with computer and machine duplication
- . ! T ’ .
systems and to respect the rights of owners of copyright in such works,
. i QE i ' L] .

“- while considering t?éiecneefns of the general public ahd the consumer.

This Report presents those reeemmendetieﬁe,'beeed on the three

years of data collection, hearings, analysis and deliberation called for in

" the Commission's enabling legieletiee;k The feeeﬁmendetiene are summarized
~
initially and discussed subsequently in’detail id the ehaptefe of this Report
2/ . 3/ ; :
dealing with computers and photocopying. ’

5 . . o -

1/ ' The result of tgis revision was P. L. No. 94=553 (1976) now codified as
17 U.S.C. § 101 et seq., selected portions of which eppeer in Appendix J.
This law is referred to throughout this report as the "Act of 1976," "1976
Act," or '"new law." The legisletive history of this Act is cnnteined in
S. Rep. No. 473, 94th Cong., lst Sess. (1975), [heteinafter cited as

Senate Report]; H.R. Rep. No. 1476, 94th Cong., 2d Sess. (1976), [herein- K ~
after cited as House Regvrt]* and H R. Rep. No. 1733 94t h Cong., 2d Sess.

2/ See~Chupter III, infra, at 21- llb. ‘ ‘ , R

.3/ See Lhapter 1v, infra, at ll? 197. ’ Ié‘ ; 1ﬁ}1: .. )

S )
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' %\\g; i T B. Recommendations ; ¥
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2 i COMPUTERS '

i

! Recommendations for Legislation
2 .

é*J ) - ) Saftware (}_‘h}’ Pfggrams

H - . i .
The new:copyright, law should be amended 1) to
make it;explicit that computer programs, .to the ‘ v
extent. that they embody an author's original
great;oh,,are proper subject matter of cgpyrigyt;
, 2) to apply to all computer uses of copyrighted
y programs by the deletion of the present Section
. 117; and 3) to assure that rightful possessors of -
P " copies of computer programs can use or adapt
these eopies-for théddr use. .
. Commissioner. Hersey's .Dissent: :
The Act-of 1976 should be-amended to make it
explicit that copyright protection does not
; : " extend to a computér program in the form in
which ‘it is capable of being used to control )
computer operations. _ o ’ \

\ . Data Bases

- \
. The Act of 1976 should be amended to apply to
~ ¢ all computer uses of copyrighted data bases .
and other copyrighted works fixeéd in computer-
- - sensible media by the deletion of its present
"7 . Ssection’117.v

New Works

Works created by the use of computers should be
afforded copyright protection if they are original
works of authorship within the Act of 1976. Conse-
quently no amendment is needed. R

» . Recomméndation for Regulations . ... z

=

The Register of Copyrights should adope appropriate
regulations regarding the affixatjion of notice to
. and the registration and deposit_f works of author-
d ghiﬁ,usgd_in con juncfion with dg%ﬁutéjﬁg

. . .
3 ‘ Do

"y
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’ Recommendation for Congressional Action -

[ L . .
Any legislation enacted as a result of these recommendations
should be subject to a periodic review to determine its ade-

" quacy in the light of continuing technGlogical change.' This

teview should espe¢ially consider the impact of such legislaé
tion on competition and: consumer prices in the computer and
tonformation industries and the effect on cultural values of
including computer programs within the ambit' of copyright.

A

o h PHOTO COPYING
# : L—.,xﬂ

Recommendation for gegislacian‘

The Act of 1976 should be amended at this time only to pro-'
wide specific guidance for’situations in which photocopying
is  done by commercial organizations on demand and for profit..

. ’ ‘ %‘%s,
Recommendation to the Copyright Office

In EDEduGtiﬂﬁ the five-year review of photocopying practices
required by section 108(i) of the Act of 1976, the Register
of Cnpy:ights should begin immediately to plan and implemeat a

‘study of the overall impaét of all phﬂt@duplicatidn practices
~on both proprietors’ rights and the public's access to pub-

lished information. . .o o
Recomme ndatiﬂn to Dther Government Agen cies ’
® : . .
AY ‘ . . ;(%.4:,,

1] .
Publishers, libraries and government agencies should cooperate
in making information about the copyright status of all pub-+
lished works, both current and older publications, more readily
available to the public.

. . B
o 5 = =
: : L
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I1. THE EbIABL.S(MENT,. MANDATE AND ACTIVITIES /?'
OF THE COMMISSION ‘ _ N L :
- . The United States and other nations aré facing a challenge in . : o
1 . - E ) )
= ® . . B - e . = B
this last quarter of iﬁ& twentieth century in the development -of pcllciéﬁ‘ # N

. i o ) w . ] ;
concerned with inf¥¥mation. Forces gf ecgncmic and EE?gLnlﬂgiEal develoo-
A N

s

" ment are leéding Lo wh hES}bEEﬂ alled the pnst 1ndqstfial Eociety, one

» LI : *;/

&

‘. 1in which thE source of wealth liEE not nnly in thE prqﬂuctiﬂn ﬂﬂd distribu— .
: P . 4/ '
tién of goods but also in the creation and dissemination of information.  °
= oo : - .
“ ) b S .
The awnership and control of informarion and the means of disscminating 1t
o ’ 5/ )
are emerging as ﬁatinnal and international palic;si ssues.  C(oncerns about N ,
, e o
the impaﬁt on 1ndividual fIEEdGm posed E§ the zant%ﬁi»af the flow of irfor- —._.

: . . T ‘ s . B "-,,—;‘ B N ~
ation are at the farefrnnt Dt public debate. The adequacy of the legal

structurg .to cgpe éith the pace and rate of technaiagical charz2 frequently
6/ . e 4 ,f
has been called 1n§g questioins  ‘This Répnrt deslﬂ with ceftuLJ aspects of - . P

the wayg in which the c@pyfight law should Spply to Ehe new ;te. lnﬁlugiaal ¢;> ‘
mzans of handling information. ' : ‘ .
- 4
. ) .
This Commission was created to assist the President ud the Con=

a

gress in develaping'é‘natinnal policy for both protecting the ‘.ghts of
1 * B ¥ =

copyright owners and assuring public access to copyrighted wol .. when they

&
Lo ~ Y ] : , w.
are used in computer and machine duplicsticﬁ‘syspgms, having 11 mind the
] ‘ - (
= e T — . . ) mﬁg
4/ D. Bell, The aningrginnst Ind atrial Society (1973), . 7 o
- N i - V 7 . B R = F =
5/ B. Ringer, "The Unfinished Buei.ess of Copyright Revisiﬂn, 24 U.C.L.A, S
L. Rev. 951, 976 (1977). . ] r? o TR
b/ See, e. ﬁ R. Saltman, CEEXIL§FL 1nf&§mputer REEdEblE Woricn (1977): 4 a . 3
Privacy. Prﬂtgctiun Study Commiasion, fPEfEDn§l Privacy in an lnfarmatian
Society (1977); National Cﬁmmiﬁsiun on Electronit Fund Tranaferf, EFT
the United Stafgs (¥977). ’ . - A ]
] l N * . - . K )
: ' ! g
{ ; {'
R NS
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"“industry, éducsza;s and librarians, among Dthff&) became increasingly

. /
right foice nf Ehe Librafy Qf Cangzess to p:epafe ‘a cnmprehensive ét%pgi ,

.y
publié and tpnsuﬁef interest. Copyright in the United States 1s created
; : - 4

by legislatian eﬂactéd under a specific grant of power in Ehe Cﬁnséitus

7/ . -
tion, The f{ fEE Capyright Law was enacted*in 1790 aﬂﬂ has been amended
and revised Lsny times.  Dpfi:g the development and-g;gwth vasugb diverse :
' TR e T 4

technologies as fadipz television, phcnagfaéhs and reéaidg, tape fEéafdéfs,
J

4 "

N

= i

motion piﬁtufEE, pbatadup;iﬁatimn machines, computers,

juke boxes and com-
/ 5

X i o ) : .
munity antenna Systéms,thE copyright law, in effect,” was egsentially that =~ -°

K

of 1909 with a few later amendments. ,} .
. : -y h)

For iﬂaﬁ’ fESEQT}S: 1ncludin the impact: the ter_hnalg explo=
y 15 , E 1p EY exp

sion of the first twa thirds of this century, Ehe Cangregg and the cnpyfight

community (authors, pub;ighefs; filw makers, broadcasters, ‘the recording

dissatdsfiéd with the existing copyright law. * It was generally felt that
@ complete f%visign facher thankgiEEEméal EmEﬂdeﬁt was-in order. - Ta I
sfk\\ Lab

begin that revisinn, the Cnng ess apprcpriated funds #p- 1?55 for the oPy-

i

st

'
recommending changes that should ‘be made in the law. It took twenty=one

yesfs‘fgr both Houses of Congress to agree ﬁpan a completely revised law,

and that agreement may have been made pgssiblg, at leasf in part, by the:

creation of this LDmmihELﬁ: Lo s;ig;itwa of the most complex and contro-
versial problems related to copy ight revision — photo pying‘aj{d
A : ST )
. computers. - <

. 7 - .
By 1967, when the Congress was considering bills to revise the

1909 Aet, it was appafent that the copyright problems raised by computer

i - . i
uses (had not been deglt with directly in the bills then bé{gre the House of

- 7 . o
7/ U.S. Const., Art. L, § 8, cl. 8. -~




. 2\
U 8/, 9/ \ .
Rép: esentatives - and the Senate. It wag alsobcle ear that any adéquste,

i ok By

study of thig prcblem would sezigusly délay ‘the enactment Qf an urgéntly
¢ i .\ f
needed ‘general revisiom bill. =§J; L - ) .

To avert such a delay, in the Suminer bf 1967 the&latéjﬁegatar

John L. Hzgleglag and the. é"%te Subcommitte ﬁh Pate nts, Tfadémaﬁks and

¥
1

Cgpyfighgi'met,with;rgpresenta:ives of authors, publishers, ediicators,
) -¢ = :
o libr§rians, éﬂmputer users and EIEEuEiVE agencies. Soon after that mééting
. s —~
o s 1o/
had beeh hel § S nator,HEClEllan intBQducgﬁ a bill. providing for the

establishmant.af the National Commission an New Technological UF?S of

Al’{_ . ' : .

anyrighted Har, "to study and coppile data on the reproduction and
'\fé

use of’ Qﬁpyrigﬁtéd works’ Di[authnrship (1) in automatic Eystems capable

of atqring, processing, retrieving, and traﬁsferriﬂg iﬁformatinn and

rw'

(2) By Vaflﬂub forms of ° machine*rgprcdgczian.“ This bill passgd the
5 - i . .
! senaﬁeﬁgn ﬂctnber 12, 19(37L during the first sessién; but the House

« oJendte on dctobe
o » ,{'
L « - . .

,af Representatives. took no acti@n on 1t. o ;

‘J ' « ) ‘ . - "3’

copyrighted HkaE in the computer-based informat on. systems’ then coqing

into widespread use. rhey bellgv%d that these
° -y : s ' € o :
b =®¥the Creation and disseminatigg of ‘materials needed for use with computer

estfiztians.would retafd

-retrieval systems and suggested a three-year moratorium on liagility

‘forjcopyright infringement by uses in those systems. During that period

the new Commis slon, to be created by Senator McClellan's bill, could

ERIC

Aruitoxt provided by Eic:
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(! *, confrant and\study the matter. Authors an§ publishegh, however, were

J {

/ tot{ally, opposed to such a moratorium and mad¢ it known that i; it
P wy [ . - - £
: ’ _ . : | .
were attached to the bill they would attempt tow=prevent pass%gefaf the

'eﬁtife bill. The tensiﬁn:easgé when "Senator McClellan prgposed to the,

-inte:eéted parties a middle ground, which wa?ﬁfﬁen embodied in a new
-draft of the general revision bill, %igintrcduced in the 9lst CﬂnngSEl
on January 22, 1969. Section 117 of that,ﬁiil provided £hat the "law

'on the use of copyrighted works in'gaﬁputEE EYEEEFE would be;unaffe:ted,

by its enactment. The legislation included a sEparate ‘titlé to establish

Y'a Commission. No further action was taken, however, during the 9let

or 92nd Congress on either the general revision bill or the proposed

PR ) ‘

Commission.

! During the 93rd Congress another bill was introduced which
included, among other mattérs, a provision establishing the Commission.’
- This biil was enacted on December 31, 1974, as Public Law 93-573,
which gave the Commission three years to study and compile data and
L = ! . .
mske{recémmgndgtiaﬁs on legislation or procedures concerning: "
¥
- (1) the reproduction and use of i ‘ N
copyrighted works of authorship —— - -
I R
‘ . i (A) in conjunction with auto-
. o matic systems capable of stor— s
'/ff } ing, processing, retrieving,
CERVARE and transferring information,
- ) . J B K
" %}F T, (B)Y by various forms of machine .

» w / C ‘ reproduction, not including re- ¢ -
= ';’u,' - = . ‘

_ IR 7 ' production by or at the request
" of instructprs for use in face-
to-face teaching activities;
and

——— - - — - - - {';
11/ s. 543, 9lst Cong., lst Sess. (1969). ’ TR o L

e 12/ 8. 3976,

1 93d Cong., 2d Sess. (1974), enacted as Pub. L. No. 93-573,
., thetextZ¢f #hich is found .in Ap%égldii'B,

1 . - B | 1
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(2) the creation of new works by
the application or intervention of
such automatic systems of mathine

r ) E
reproduction. .
S : - ) 3
On July 25, 1975, seven maﬂths afﬁeé\enactment of the bill, &, .
President Ford announced agp@intméﬁt of the fﬂllgwing Commissioners,
" according to the criteria set out in the organic legislation
- From authors and other copyrighteowners:
B . ﬂ ‘ .
John Hersey, President of the Authors League of America
- Dan Lacy, Senier Vice President, McGraw Hill, Inec.’ ) éj
;} , E. Gabriel ‘Perle, Vice President ~Law, Time, Inc. . )
: Hershel B/ Sarhin, President, Ziff- ngis Publishing Co.
From copyright users: - ,
2 X . ‘fz:' f i:; 2/
“William S. Dix, Librarian Emeritus, Princeton University
Arthur R#Miller, Professor of Law, Harvard Law School ‘
Robert Wedgeworth, Executive Director, American Library ' a
Association Ve i "3
Alice E. Wilcox, Director, Minresota Interlibrary Tele~
3 communications Exchange -~ T -
"From the public: - ‘-
George D. Cary, retired Register of Copyrights
Stanley H, Fuld, retired Chief Judge of the =~ .
State of New Ynfk and theahew York Caurt . . §\
of Appeals i : e T
Rhoda H. Karpatkin, Executive Director, Consumers h
. Unioen . - . -
\ . Melville B. Nimmef, Professor of Law, UCLA/aw School . \%k
~F ﬁ‘ =
The Librarian if Congress and-the Reglster of Copyrights we‘ <ﬂ£¥ignated g« -
b féffig}iei,”be rs of the Gﬁmmissian of these two only the Librarian had a
P . )
vote ih_Cammissiaﬁ matters. . _ b - ,
:?—S - . Ju %é Fuld and Mr.,Nimmer were designated Chatrman and Vice Chair-

[

man of- the Commission, fg p ively,

B —_— - ~.
: .0

iéf Cammissianef Diy died on Fehfuary 22, 1978.
14/ Biggruphitaletatgmcnts abnut the Cnmmisaiuner are contained in- jﬁkig\& /

Appendix C to LhiE\REprt.'

4

S -/faﬂ__ ‘
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: L ) As previously indicated, seven months of the three-year term

allotted the Commission for the EDmplEtiﬁﬂ of its task had alreadf passed

! at the time the Cammigsicnnrs were appointed. At its initial meating'cn

i October 5, 1975, tha Eammissian, after appéintin 'rthur J. Levine as-,

Executive. Dirégtaf and authnfiziﬁg recruitment af a staff proceeded

Su

directly ‘to ocutline its substantive gnsls. ~It discussed the séépe of the

: ' %%wgtk Eﬂtfg?;&d b;ji and noted that it would study not only thé issue; A
Sﬂrelat%d to %Dmputgf uses and ccmpgégr!aséisged creation of iﬁpjrighzéd” i ;"
¥§ , works but algo the separate issue Qfé?ﬁ@tacﬂpyingg ’ s :Y?;
fi The C@ﬁm}ssignl aggafiginally concelved, was désignéd:primafiiy
v i

to assist in the resolution-of 155 1e’s relating to the 1mpsct of the computer:

A{f;x*ﬂx; ) - 7 16/

o k ) on copyrighted works, but the nrgsnic legislation added the phutﬂtcpying

N ¥ i

" 1issue to the Commission's msndateg The concern of. copyright fproprietors
’ \ ’ 1

with the;impa:{ of photocopying epn the dissemfiTr¥ion of their copyrighted
’ \ { = . ) ) ) "y §
U . N ’
+ ' e é ] ;!
: 15/ Bingfaphic 1 statements about the Commission Staff are confained in
. Appen %}tn this Report. ’ o

/ 8. 2216, 90th Cong., lst Sess. (1967)L in wﬁich the Cnmmiésidh was
it ally proposed, referred to Ehe purpose of: t Cumm%ssiﬂn ag being

to study and campile data on the fepro= .
duction ahd dse, of copyrighted works of . |
authorship (1) iﬁ automatic systems cap- - T .
able of .storing, prncéssing, retrieving,
and transferring information, and (2) by - -
r -_;variaus-fgrms of machine reproduction. [
While subkection (2) referred to mathine rgpfadu;tiun the drafters of
that biIl had not envisioned the impact of modern reprography, and ‘photo-
copylng was not cqﬁgidered to be as significant or complex a problem as any
) ‘¢ of those created by the computer. The Report accompahnying 5. 2216 does
C. mention photocopying as one of the problems for which a study commission
was then being proposed, see 5. Rep. No. 640, 90th Cong., lst Sess. (19677,
but téstimony at hearings on bills for the general revieion of the Copyright
Act 1ndicate that the computer, rather than the photocopying machine, was w
) the main reason for the creation of a special study commission. See,
T Hearings on §. 597, 90th Céﬁg., 1st Sess.,:(1967) Parts I-IV.
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17/

works hgs grown considerably 51nce,13§7.== At the outset the Commission-
i * 3

ers' first organizational task was to develop a systematic appr

=ty

vach

I

or

addréssing the major issues in their mandate, Since the Congress was still

considering the photocopying issue, the Register of Copyrights urged the

[E

In the meantime, so,that the Commission could betterf understand
the complexities of the photocopying issue and the views of publishers,
: : w19/ C o

: 18/
Commissioners to concentrate their initial efforts on the computer problem.

authors, librarians and users, it appéinted an ad hoc committee to report

te the full Commission on the various issues relating to photocopying.

The Commission decided that, rather than pursuing. the computer=—

related igsues to the exclusion of photocopying, it Bhould carry on

pgrallel studies. The Commission also recognized that, beforelit could

self on

= E

set any final schedule for its work,, 1t would have to edugate 1

the actual and potencial technologies and practices in.the two areas of

"

- ] ’ R .

A7/ In Williams & Wilkins Co. v. United States, 420 ¥.s. 376 (1975), an
equally divided Supreme Court without a written opinion left undisturbed
the decision of the United States Cpurt of Claims, 487 F.2d 1345 (1973),

EY

that the photocopying of medical and sclentific journals done by the Natiogpal

Library of Médicine and the National Institutes of Health as part of 3
their wedical research'zand edutation activitieés did not constitute
infringement of the copyrights in the journals copied.

+ 18/. Beveral reasons for f;rs% émn%idefing the computer problems were evi-
‘dent at this time. Cer

tain photocopying issues were addressed by Section
lUB of the bill then pending in the Congress which became the 1976 Act,
Legislative proposals concerning the computer 4ssue had not only been

. omitted from that bill, but by specific statutory language (Section 117)

all rights i# computer-related works were to be frozen in their pre-
revision status, presumably pending recommendations of the Commission,
The Commission believed that hearings on phatacapylng might impinge un-
necessarily on the provisions relating to photocopying in that bill and
that the hearings o1 that issue should therefore be deferred until after
the legislative effort was completed. '
\
19/  Judge Fuld appainteaiégmmisgianers, Hersey, liacy and Dix as membors
of the committee, ! : '

= T
iy H

® i
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\ ]
its mendete. ‘It _had mede a'start anvphatqcepying, it mow directed the \
\ . = . . 5 = 4 . . i“ -
eteff te plen an. infarmet Lon pragtem on the computer issue to give the v

r

\

Commission an overall vigw of the eurrent etete of computer sclence end

- teehnelegy, and of Ehe weye 1t might be epplied 1n the fu%ére to the

&

-— v -  storing, proceeeing, fetrieving and E:egeferring ef.inf@rmetiqnf

k)
]

- ] In response to the Commission's requeet for beeic infermetiaﬁl
- on computer teehuelcgyi representatives ef eumpeniee eeneerned wﬂtb

a

information and computers briefed the Eemmieeienere»Qn.theﬁgéggﬁrieel

A develepment of cempuzerEf on the current state and futufe potential=ef:

[

computer technology; 6n the use and epplicetiene of dete baeee and on
the way new works are created by computes use. Professional socie ties

assisted the Commission staff in setting up panels of experts to instruct
@ . . S '
the Cemmiesidﬁere in various forms of information flow and developing

means for information access. Among the subjects covered were the impact

of ieehnelpgy on the processing of information; the educational functions

]
L]

computers; management of information; and the uses of micrographics

. - .
in publishing and copying technology. Representatives from consumer and
20/
public interest organizations advised the Commission pf their concerns,

' The Commissioners"also heard presentations from representatives
of the principal trade associations in the computer and information sclences
who were conversant with - .the new means of trehefefriﬁg infermetng and were

- ' concerned, in various ways, with the need to provide legal protection for

2 . . )
the rights of the creators and publishers of works disseminated by these new

means. The witnesses emphasized that nkw methods of storing, retrieving and

printing data were changing and affecting traditional publishing.practices.

. L
, © 20/ A lldting of all pergons appearing before the Commission. including
- the gubject’of their 1ec1jsien and dates of appearance is contailned in

:;3§Apﬂindix E to this reper%

8

i

[a%
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i
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After coflducting these initial investigations, the Commission

=

to guide its

The Eﬂmguﬁ%f 1ssues were categorized

" . aé follows: (1) computer uses of conventional works of .authorship;
- s et = t 7:" . i VT o . E @, ) . 'y .
o (2) préprietary righgs in®data bases; (3) computer software; and (%) new -
L I T ;’\.‘;' L T .;‘ ) . R . L

7 “ap;ii%a&iéﬁ
pa S 7 & k gt ?a_,} R , )
N : . TR .- - . - v c
f%gecided that it wouldshold public. hearings and initiate the collection of

éfqg—éﬂiﬁ&%ef; Adcordingly, the Commission

-

. ginfa:matign=gn camputer—;eia;;d issues bégihning in the summer fol976.,
| Subcommittees dealing with the camputEf‘issués would then anélyzé this data
and draft reports, which would be circulated for public.canment and irefined
gﬂr a final reémmméndaziﬂn to Fhé Congress at the end of the Commission's
gefmi The photocopying issqe_gas to Ee the subject of hearings beginning
in the winter Dle976a The Photocopy Subcommittee would then prepare its
report én that issue so0 that it could be ciféulaced for public comment and

B

put in final form as recommendations to the Congress before the end f the

K

) Commission's term.
:To expedite the work of the 'Commission, Chairman Fuld assigned

. . L ) , . :
the Commissioners to four Subcommittees.

Photocopying R | k

} Vice-Chairman Nimmer .
Commissioners Hersey, Lacy, Wedgeworth, Wilcox
quputgr Software =
A Chairman Fuld ‘
" : CgmmissiQﬁEfs Miller, FE?IE f
Computer Data Bases \
Commissioners Cary, Lacy, Wedgeworth
Q?mpugqgjpgggcedAQQEE§ LI
Cﬂmmi%siéners Dix, Eafﬁaﬁkin, Miller, sarbin
. . . .
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The Commission directed the staff to arrange for certain

research contracts and to initiate a series ﬂf heariﬁgs to gather the

‘views of both proprietors and users of copyrighted works.. In the photo-
= :oﬁ%ing area the research activities wegﬁ directed primarily toward
o . e

éasgmbligg data on the volume and nature of photocopying of copyrighted
materials, and in ;hé copputer area toward.attempting to define the
" impact on both users and érﬂducefs of proprietary protection for computer-
-
produced works, software and data bases. Une particularly difficult
problem was trying to define the impact on the ultimate consumer of .
changes in éaﬁiright ;gy éﬂé_ptacédure appliéable both to photocopying
andi;amputet uses. : . .

' : :
The results of these studies as well as the views of interested
. 9 ‘
parties were presented to the Commission in a series of hearings beginning
21/ .
in May of 1976. Witnesses appeared representing a wide spectrum of
: Y ) ’

interests concerning photocopying, computer software, data bases and new
¥

works. These witnesses appeared as 'individual experts in some instances
but more often represented interested argani;aéiaﬂs —-- publishers, authors, é\
librariagne, information companies, computer manufacturers, independent

. ;"f! - . 2/
softare producers, computer users and various professional associations.
The information presented by these withesses and collected by the research

pféjectg provided the foundation for the preparation of the various Sub-

committee reports and the supsequent Commission deliberations.

I R —
\

-
21/-" S5ee Appendix G for a chronological listing of the meetings and hearings
conducted by the Commission.

22/ See Appendix F for a listing of witnesses and the organizations repre- =
wented. : . ' » \
iy
S
5 <

O
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I

The studies ccnducted for the Commission éfe discussed in the .

chapbérs of this Report dééliﬁg wiLh the substantive areas to which they
.oF 2_ / - v %

apply. The study that .address ed the questions of impact on the general"”
l 24/ - 1

at this point since it addressed

=

\
erves some mentio

\w

consumer, however, de
all of the areas studied by the Cumm1551uni

Early in the Commission's delibé?atians, the questlﬂnjags faigEd

of the impact of any recommendations that the Commisgsion might -make on the

#

ultimate con nsumer or the public at large. The answer to the question was

he staff ¢

v
L]
el

not readily apparent. CanSéqugntly, the Commission directed
\ ; . - Ts : :

plan a study that would attempt to address this topic. After the staff's

e placed with the Public

"'1

development of a g!néral plan, contracts wer

Interest Economics Center (EIh C) and tha Public Interest Satellite Asso-

ciation (PI5A) to prepare an economic analysis of these issues and to
convene two conferences of representatives from interested consumer and

-
recommendations which follow. -
. =
e

23/ A bibliography of the reports prepared for the Commission and a
summary of each research project appears in Appendix H.

24/ M. Breslow, A. Ferguson and L. Haverkamp, An Analyqib of Computer and

lhutmgupying lssues from the Point - of View of. the General Public gid thL

Ultimatp Consumer [19781 [Hereinafter cited as PIL—L Rﬁpuft ]

25/ A listing of the representatives tfum*thﬁ;; Qr?ﬂﬁizdtiDﬂh can be
ound at page 15 of Appendix H to this Report.

]
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= %%; by ] Lo e
v %%ﬁ ad,lt;nn ca1the héar;nga held by’ Ehe full Cn' is ;ﬁﬁ’anxx .
: ¥

- = H

feguiat basis, the Subcummlﬁtegs met ‘to farmulate, draft gnd revise th31r .

After GammlssLnn :

treviE}i,*EE repm.'ts were affered fQE publ;r’; t:-DmﬂiEﬂt and Ehe fulls

-CDmmiEEiéh,IEVlEHdeﬂEEEEEE Eﬁd took test;many frem EhDEE’WhDQfEﬁpﬁﬁdEdi
" & As wégkgﬁéag'egsed,_ -

*

rears fQE= Q
£ . .

in pfﬂv;dlng three

a]

[y-]

- ' Le X
P
\H

"ven—mgnth dglay bEtHEEﬁ‘EhE 1ega1 trégzibn af
- : : -

the GDmmlEELDn and the app’fﬂtmént af its members; Repre ent lee A
25/ e e, ' 21/
which, after it 'became.law,

thére had bEEﬂ:E

\Efsﬁéﬂmélér introduced a biil

;he.ﬁﬂmmissiagian additional gseven months to complete its work and

i'pzepérehthis report. ST e c
. 7 During the Commission's life, the Act of) 1976 was enacted and °
; . ' T TP
bec effective. In Enticipstléﬁ of the wa%k af*the Gﬂmmission'ané‘af

this Report,
: 25/ .
address or deal with cnmpgtér issues.  ~ Instead, ltraddressed and dealt
with ce ing- thé equitable defense of

ional fighés-af

gly speci fy'ﬁEJQEftaiﬁ addit
30/ .

some. llbfarles and afchlves, -~ Guld&llnes to ald in lnterpretlng, hase-
: - ’ Eoow, B :+z :
prVlElQns relating to interlibrary loan phﬂtcccpylng were dewélaped
B . . - RER ;{st
26/ H.R. 4836, 95th Cong., lst Sess. (1977). )
— : , . : : L.
27/ Pub. L. No. 95-146 (1977). The text of this A;E is contained in
Appéﬁdix B. \ )
28/ 17 U.5.C. § 117, and House Report, §up;§ ﬁGtE 1, at 116
297 17°U.5.C. § 107 s ‘
30/ 17 U.S.C. § 108.
4 T é;\_ oy F = &,
: T, & ) . .
) > < ¢ .

it~bec§me élegr Ehaﬁ Céngreséphadabeen uaff}'

mmis 5; n to cnmplete it's werk s

- granted

the drafters. cf the statute expllcltly “stated that 1t dld not

%




with the,ﬁammisaiﬂn § assistance
31/ )
ference Régnrt. ThEEE are discusﬁed 1n det ail 1
. 32/ . .
Repart devated to phntgcﬂpyﬂng. ' -

id incorporated- by CangteééJin;D the Con-

n the Ehapter of this

The computer use Lssues addressed by‘the Commission, disguZSEd in

33/ : -
Chaptef 111, are of relatdvgly EEEEHE vin:ggeg

In this respeciﬁt"

ct of ‘¢oncern as

:i frnm certain of tbe phatncapying iésﬂe%awhigﬁrwerg thg subj

. early as the l?ﬂoh

[

l_féepyiighé-I&w in farcéAduring,the early

phases of ﬂamputer develapment 1t wa's unclear whether unauthﬂ i

~ment of aaanpyr ght%d wefk iﬂtﬂ a gampuzer amnunted to the preparation of
prep

i i ‘;

a co y in via;atian Gf the ‘rights- nf the tupyri ht owner in view of the
P E E!

) cf‘the music it

‘5upreme Caurz g halding that a pliano roll.was not a

.

2 Ed Tl

. caused Ea be played since it was iﬁ;spable af béing read by the unaided

v .35/

human Eyeg .

T

Even HhEﬂ an apparent wark af authgrship uas préparedéfar com

cupyright cnuld exist under the 1909 Act anly if t

TF work had been publi%hed

) Hith thE &fﬁuisite cupyright natiﬁe. Unpublished works were prétected b{

+

i
— — 5 ) S i
-

Conference Report, #upraf nﬁté'%{%ﬁ&t!s?ga .
- T B — . Ly

31/
32/ Seé p. 117, infra.
7 33/ See pp. 21-115, infra.

i

f
gtate law dealing with common law copyright. But ;f the wnrk was 'blisﬂ'd'.

¥

34/ For example, the Eg=called Gentlemen § Agreement on Photocopying was

established in 1935 to provide guidelines for the most common [ypes of- librarv

photographic reproduction. '

35/ White-Smith Music Publishing Co. v. Apgllg Co., 209 U.S. 1 (1908). -

¢ . :

- ’ [T
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without the notice :equired by the fedetgl gnpyright law it was in the pub-

e dgmain under the_LQQS Act. Again :this mgan: that few federal copyright

questions were raised.

;
|
,
l
\
i

" Modern computer systemg either are used or have t,e ca ability,

’gg ;l In

to ‘transmit, sture and receive’ infnrmatinn across giég dista

lf,
o

,'witﬁ;telgphnne,lines gr spécialized ggmﬁuﬁicat ﬂnE iggiiifieg,wbﬂ

7 .
' a computer, Ecupled with a cathgde ray terminsl or a ptin,

\

may be used to display OF copy inﬁﬂrmatinn located eithery in*iféi}tﬂtgge

r J— R
way . (;;ééf‘the'

unit or in th?y'af another ccmputer ;haussnds of miles
ay often be a copy-

ing device,

new capyrfghtigaw,;ghe information displéyed or copled

righted wekk. -ThEAtErmét"diSplng and ''copy" are important for the pur-
. poses of this Report, since each of those acts, uniéss aqthﬂfigedi"

a

'

" constitutes.a copyright infringement.

vant provisions of the 1976 Act.
. &

may be hélpful inAplaging 1ﬁ(§ﬁﬂ§éxt7§hé ﬂ;sqﬁséiaﬂs which follow. Federal "

A brief overview of the most rele

icpytight,naw pfﬁEEQﬁS Qiiginal‘WkaE of althcrship in conventional or Eléé’
E’ Fd4

Y

36/ K

tronic media frﬂm the moment of their cre7tinn without the need to affix
old law. Since no actian need

notice and publish as Equired under the

if

bﬁztakéﬁ—tﬂ aéquire the ggpyfightr mu;h;éf the material used or stared;;n‘

S i _ ~ . o
) cémputér systems will bE cnpyrighted 'Cﬁbyright ptﬂtectiﬂn ;gsts'fﬂr the
g 371/ . . .
life of the authaf plus f%fty VYears or, 1% the cage of- wﬂrks which are‘
38/
' aru:’nfxytr:cms,i pseudcnzmcusr or méde for hire, for seventy—five st frpm

L

36/ 17 U.S.C. §§ 102(a) and 302.

taz 17 UaS.Ca§, 302(a).
38/ Warks made £gr hirE includé 311 wvorks made by Emplﬁyees within the
. works. 17 U.S.C. § 101, L

k) X &

= =]

5
h
-
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! :-i;g o < ]
;J-’ag. - . o ©oiE . . * b
) xf,, g - == ;:u . . ;A e
publicatign or one ‘hundred yeara)zzam :reatiaﬁ whi:hgver .period . is o ,{5
39/ .o ER . < i !b“ e
Eh@:ter,v ‘ » , » : e ~ o
ThE owner: Df copyright in a worl 3 the exclusive.right to-do or
authorize the fnllnw ng: - -\,{ik\ia
(a) prepare gapies of the work; T : B _
. 4@/
‘(b)g prepare derivative ﬁazk' based upon it; :
ﬁ;(z)“ distribute :apies of it publizly by aale. rental, : . (
: lease., or ;ending, : , oo AR
o i - " : L
T (d) pe fgfm Egﬁﬁ%in works publicly;-and..
e 'é - (E) display ue:taiﬂ works publicly. ) !-'
j When Bumeune other than the gapyright owner — or afpersgn acting
with the owner's pEfEiBSiaﬂ — cnnmits ne ‘of thasg gﬁts 1t is an iﬂffinge-e
. . ment. erihe copyright unless it comes within iﬁ exc p 1Dﬁ pfavidéd by the . ’
41/ ) =’
) law.»7 The Eapyright owner pnasgsaes ‘against such- 1ﬁff1ngers duch remedies E
S e L b2/ R VA LY -
as iﬁjunEEiGﬂE, damageg and prafits, cnsts and gt;arney 5 fees, or .
hal 45/ ! . . 52 . - s =
ccriminal prosécution, L - s ; LT 5 L
-8 ;ﬁ/ e ’ ) f\{f; - Y -
k{ \* . - - Eii, i3 1 "‘S R = .
s ¥ .
L o IS R '
3@./ 171 U S5 /.5 3()2(::) St e T
. s i, - Pe .l L O : : = .‘ir‘;?
AD/ Derivative warks 1nc1ude translatiofis, abridgénents, transformations .
. and adaptationsy" l7 U.S. C. '§ 101. _ e R . .
‘ - ] . S A RS T
41/ 17 U.S.C. § 501(a). f B - ’ o v
42/ 17 U.s.C. § 502. B ' S Cy
43/ 17 U.S.C. § 504. ' B |
44/ 17 y.s.c. § 505, . N
Z 45/ 17 U.5.C., § 506. _ . St oL j}-\
S k‘ } ) :
[ !
O
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RS ai,; be. t:untiﬁue! Ehfm’iﬁteﬂ br mgdifﬂed baseﬁ uprm t'his Cnmmissi n

T

. II1I. - COMPUTERS .AND COPYRIGHT

* iu S

. A. Introduction

Ereatian 6f new works -with cnmputér assistange and the use of cupyg ,
. e .
- r;gﬁ Eﬂ'Hﬂka ii éaﬁjungtiqn with c@mputefs_. Hiﬁh respe:t’ta ;he Eéggnd

gfﬁ L

B bjgg,;the Cﬁmmissinﬁ has considered three separaté issﬁea - the s

placemént into cnﬁputers of any cgpytighte ‘works, the usE of autamated(i

data bases and c pyright prgtgcziﬂn for the intéllectual prdperty in .
computer prngrams; s - . o - . ) .
BEEEu!é this. s:udy»was to be undg:taéZZﬁSZAE Congress included

a section in. the new cgpy:ight 1aw*§§éc1fying that a c@piright'EWﬂef had

1

nf capy;igpted w%fka as.

e, —T R
wefe available under nh ;npyri;ht lsw p{iﬂf to the eff ;ti e date uf
EN N 4 5.[' .

&

' the Act of l 76 -= exishing state statgtes, .case law and the p:avisians _
= - éé/ 7 {.t‘. ~ . i ) .
of the Enpyright Act 3fi1909. “The legisla tive histary af'tHE 1

Act clearly shows that the Congress intended that the

¢

47/, R

i PR

recommendations.

F

. Bagkground . * . ', .

L =

o

.
From the Renaissance through the Indistrial Revﬁlutiaﬁ to the

-
present teghnalogical develnpmgnts have consistently Extended %aciety ..

Lot

' power to control natu;al phennména and to Ehape 1t3 oww ﬁes;iﬁy.

. o . ‘ i "h .;
vty 7 ] &;— A = x!.* _— - ; - .
. 46/ 17 UfS.Cg § 117 - - .
'éz/ House ggpgzé;'sgpra note 1, at llﬁ;'aF B ;

- o 7 N - .
R - o, ' . 3 ¢ .

A ) ? '

= = - 'l. =

The fépid :

pravisiaﬁ would - _ .



-
»
"

,HevelapmenhéeinJEémmuniegtiéns and 1information te;hnalaéﬁ

decades have immeasur blx ex p'ﬁdef nd extended the power of’ human cammuni*

T ﬁatigﬁ.)iﬁu ' O Coa T *ﬁ“ijgii': S ’
Rt o L . 2 07 H L& . i
\ ] fay - - & P
Gne af the mﬂst 1mpnrtant cgn;ributiaﬂs to «the tammuﬁicatign and

il -l

‘; e-;‘.; . ; i— K .
| ing, Etaring and ttanamittiﬁg human thnught_ Hew‘ﬂeans af;ggmmunicatiﬁn’
£ L 9 X % )ﬁ S Vi\
transcefid w wards fixed on Eaﬁar or iméges Qﬂ‘?ﬁlm aﬁd permii authors ta }'

. . = I’

fj cnmmunica;e creatively, adaptivaly and dynamically with cheir

audiencar

Ihe first cgmmércial cgmputers

buil;,sha:;lg gfte; Wérlgnwér*II;

were based largely dn -vacium §ubes and were so expensive that énly the - -\

Dwning them.

—-#

.. 7BEovernment or the largest Egrﬁératigns gguld even coasid’
[ - - . .

in order ta’functinﬁ the typical -early ccmputer fequired an EnvirunmenE in

égj - "which tempe:aturg and Lumidi;y were Earefully manitated.,igt HSE‘C;HLL !led .
by programs creatfr'py igs-manufac;urg; and users gngusivéiy fa{ Lhe
a B : =~ .z - S s - B ¥ ot v
. particular gﬁmpgtef- - 7 s - 5 . ,z
4\5@“ S . = e ’ q?;l . B B H
o, . \Subsequent genetatiaﬁs afecnmputere ‘have been chafacte:ized by
LR e dtamatig reductians in ;he EiEE, energy requirements and ngcé fgf a giveﬁ
R A |

These generations are measured by the

‘amount of Eﬂmpptationsi'pﬁbéfi
) e . : N x[

. .

E:changgs in Eh%xElEEEfﬁﬂié circuitry of the computer, - The four generacians

now ggﬁerailf acknowledged haVE been based .upon vacuum tubes, transistors,

_pfintéd’gireui;s and integrated circuits, respectively;
a ’ - - ’ 4 {
i
) S" ;<\% ' ’ 5 . .
! CE 13 'ﬂ . I
M . i - ,' i a9,
P [ 2 =
: ' T

. wy,-. n
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Ith E ma;hines are opéf}ng new avenues fgr record-
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;G}?rEnundgfiéﬁ for the Recommendations

©.

T R o 48/

: 4 - . 1. Computér Programs” o
e ; _ Computer préérams are a form of writing virtually unk ﬂ-tﬁénty?
. five ygj'*. é They cﬂnsiét Qf sets of instructiana which when' prapgrly
drafted ;fe used 1o an ElmﬂEt limic;ess ﬁumbe: of ways‘tﬁ releasg human;t.fi}*'
giug 'éﬁé;ﬂgé f om Eu;h diverse mundane gaskgfaa_ﬁteparing payrall&,_ggnitﬁring ,
E = . . :
) ‘aireraft 1n§truments, tak data réﬂdings an msking csltul&tignéﬁfar';; -

'research, Eecting ‘type, GpE:Etiﬂg aasembly lines, and ;aking inventary.
* " Thay are,pfepafed by the gareful fi,'tian nf wgrda, phr?ses, numbers and

ther symbﬂls in variaus media. . The' iﬂatructiﬂns-fhat make up a pragrgm f_;‘

s

. ’P

;L =

. . 5 e B
‘can ﬁe Tead understnaé and fallaeed by a human bei§g. Faf bath eco-

"t“fué I’d
Qur manuaily the prﬂégss desc:ibed iﬁ painﬁtaking de;

T T Ndn s

e A's N * -

“out fgpetitiaus; baring,:aﬂdaggq1qgs ﬁssksi B ecayse machifes can‘and do

;péffg:m these tasks, people are free to do those other things whigdh they
alone can do or which they find a-qﬁre :ewardiné expenditure of

fforts.
. ot ; N Y _
/ There h&ve been great~¢hanges in the cnnstructinn of cnmputers -

: .
T Lt . I
3

and changes as well in the media in which prﬁgfams are :gggrded. Pefiédié

-

, préﬁress has seen the develgpment, utilizatingsand in some éases, the

passage,iﬁtn absglescence of bulky plug E rds punahéd paper cards and Eape,

%

mEgﬁEtiC tapea aﬁd disks aﬁd semiganduEth chips. It Ehculdﬁb pﬁ sized

that thesg'develgpme1t efle:t diffefences only in the media-in.which pro-

7 'QB/rSeparaEe Opiniaﬁs by GammissioneJ:#::xxEr, Hersey &ﬁL Katpgikin.fﬁllﬁw
at. pp. 66-93, infra. . - :

¢ ! : S . BT £ -
Fy - ~ .
féLj‘ '._J) g Z
4 K : . E
i )] il g 5
5 . — 2

O
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e

' : T . g
s S * - 2 - '
iggé:ﬁfélséétéd ané'nutﬁchaﬁges in the;natﬁ?e of the prggfgmg-thémselvés;
. £he evglutiaﬁ of these -media is E;Eilg,r tqa that of devices for -
plgying reen:ded music. Cirtuit boards may be campﬁzéé to musié b;xé;i iuij
. £ P A :
- ‘punched psper to piana q£73§ magﬂetig disks an ;g?éé store ﬁusigv ";; :
DU L and programs in précise the gaﬁ;?manner. Both ;e¢ufdeﬁ‘@ﬁgi; and com- ‘.Aﬁi,
o gg  puter pragraﬁé are sé;s Q@flnfgtmagioﬂ'iﬂ aAﬁafﬁ whiéh,fﬁheﬁ pasﬁgggi;'* ;
) - a magneti;ed head cause miﬁuﬁi curren;a to flow: id- Ench;a way tha; desired 7{
' - : ¥ . - L
T » physi:al work gets dunei S - ' j;'i' e .
N B . .
- o -- f.; - The need far pratecting the farm nf’express%nn ehnsen by the -

‘v % apthor. Df ‘a cnmp%}et pfagtam has ggnwn prgpottianally with two re}ated -
Ma;:f s |
| i ‘concurrent trends. vCampuEEﬁijhave bé%ome’less cumbefsnme and Expensive,

: ‘so that iﬁﬂividuals can and :do bwn cgmputers in ;heif homes and’

g = -

2y

ficgs;:d

w - % .
jziggiih moré pmwer than the fitst camﬂér:ial computers, while .at the same—.

ST . . - % i Tk I g

AR fvtimég gragrams have begnme less and less frequently writt é’”té'gémply-'r'l .
.o e oar

i .
@i, sWith thé quuifEmeﬂLE impnsed by a single—purpaseﬁmaﬁﬁine. o _ -

L o o u . .
. " = Just as Ehefe was little- need to prﬂiéc; the ridged brass wheel

I =

in a nineteenth cenfgfy mus}c box, so too thegg was little reason to pro—
ftecgithg wired circuitiﬂr;p%ﬁg boards of early'cé" utefs; The éﬂst QF' ':: .
-making the wheel was inseparable from the cost n% producing the ridged
final product. The cost of copying a rgel ;fAmagﬂEtic tape, whé%th-it
cgntain% a Chopin Eﬁude or a computer érﬁgram,-is'smélli Ehus the ) N

" X following pfapﬁéitiﬂn seems ‘sound:' 1f the cost nf duplicating infor- R

L

: mation is small, Ehgn it is edsy for a less than scrupulnus person to .

<dufjlicate it. This means that legal as.well as physical pratj§tigﬁ for

to be

g

» thd information is.a necessary incentive if such information

9

nated.- " . N Coa
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This prnpusitinn 15 the underlying prfhgiple of copyright, . but

e - .

from 1908 until early ;973 the cnpyright l&wé of the United States did not

'reflect acceptante of it with fespeet Eo one farm of expression — recgrdéd
. \“',

. sounds. Because: Ehe Supreme Court held 1n 1905 Ehat since a piana rnlli

1y

. -

1A n eyes Lt’wﬂs net a Eﬂpj%af the music

“-1Lherg wgs almas; ) pe season, " at least
in Eerms of federal law, on the duplicatinn of)piann rﬂlls, Bhellag and

= i,

. vinyl tg;grd d audio Lape-rezardiﬂgs. Certsﬁn*siates ma ﬁe it 1llega;

£ -

; . to duplicate such wgrks, but federal capyrigh; rEmaingd almgst pgwerl gs

-in Ehis areax While Ehis fulg was aftensgriticized 155 -effect was .
. - o e
b _apparently not ;na dElEEEIi to producers of reco ded Eaunds as,lgng
. -0 PI €L8 !

: ., as the . EBSE af disk duplicstinn made cgmmercial piracy Expensive to underﬁ

# ?.. %

n : . . . S .
tape recording equipment and its use by organized piratés posed serious

etagaiig problems for either the 1908 rule or Ehe_feéagding indugtry.

But the principle persevered and finally prevailed in the Sound Record-
' 50/ ) T s - )

ing Act of 1971, which provided sanctions against those who engage in

the umauthorized duplication of éguﬁd recordings.

. As the number of computers has inzreased dramatically, BO has
=; B &

& N .

. puters were desigﬂed and programmed to do one or ﬂnlf a few specific tasks,.
Ly or N . : o -

o A0 ever in;reas%ng proportion:of all computers are general-purpose machines

B '

which perform diverse tasks, deéenﬁing in parg upon the programs with which

o . — _
49/ White-Smith Music Pub. Co. v. Apollo Co., 209 U.S. 1 (1908).
50/ P.L. 92-140, 85 Stat. 391 (1971), R
- L
LSRN
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take; Recards and piano rolls were d@gbtlessiduplic&ted,andnsélﬂ; but ﬂnha'

thes number of ptﬁgfams with which. they may be used. While the first com- -

5

less than threstéz; ng sgsleiv The'ﬁevelﬂpment_ﬂf ;nexggnsi%e tfansié@ﬂ:izéds'

L



= - 3

VfﬂrA ' _'Qhéy are used, - Early prcgrsms were dEsignEd by machine Egnufactgrérs to be

’ uaed in tonjungtiﬂn with one model or even one, individual tomputer.

Or more manufac;urgrs. In additinn, and perhé&s even mgge impartantly.

s ',mske machines. These penple may be users or they may be, and 1ncrea§ing1y
. afe, pragramme:s or Emall ‘firms who market thgir wa

'machine owners who aré nﬂt 1n a pasitinn ta write their cwn prugramsi Just

did Eafly mgchine manufacturezs write most of the firs 8t programs
Victfala 8 EUEcEssdf, still pfﬂduces sound recardings (but,

- - f enﬂggh not phonographs), but s¢- da hu d ds of Dthe 21 1f presant

writtgn by nan=maghinérmanufgcturers will gaiﬂ an increasing share ﬂf the
.market, not ﬂnly becausg writing progé;msland building machines are two

* very different skills that need not necessarily co-occur,

d

__prngram1Wfiting requifes little capital invegtment.

. The cost of developing camputer programe is far greater than I

caot preqiaus diEEUEEiDﬂ 111u5trates,fare likely to be disseminated gnly if:

ay

Ax, (2).

‘as Victrala once made most of the first record players and r&cards

‘ the cost of their dup;icatiaﬁ.

the:e 1s-a- gruwing prnpgztion of p:agtama created by persons who: da ngt

-=

9.

= B

:
5 i

ia‘Fww .

- aamputer industry trends cnntinue, it is all buE certain that programs

51/ .

"

b &
{ T e o,

fpe?ﬁzeaznr c g recover all.- nf its costs.
plus a fair profit¢ on the first sale ‘of
the work, thus leaving it unconcerned

about the later publication of the work; or

The creator can spread its costs over
multiple coples of theé work with some
form Df protection against unauthor-

‘ized duplicatiﬂn of the work; or

51/ See the discussian of bafriers tD Entty in the hardware

markets, P 59 infra.

[

-
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machineh from one

j fgr bg 1ndividual

5 sa EDD

intéréétingly

but also because

CanEEﬁuently, computer grogréms,'aé the

£
and software



(3) " The creator's costs are borne by another,

ag, for example, when the ggvernment or a 7; - : 7
faundgcioﬂ offers prizes ar,gwards, or Coa o i‘
2 o | : - .
J (4) . The ereatar is indiffgfent'tﬂ cost aﬁ%) ; :

and donates the work to the.public.

" The cpnseqéence a%ffhe fifa sibiligy woild be ;hat the price

of vir;ually any program thldkbé 80 high chat there would necesgarily be
a drastic reductiﬂn 1n Ehe number of programs msrketed Iﬁ this c@untry;

pegsibilities th:ae and,fﬁur occur but rarely gutsiée'ﬂf academic and. . =
. . ‘ - ... . . R . R, . o ' L

“governmentisponsored’ re search. Computer programs are ;he,pradqgt>é£tgfeatr

i
s

intellectual effﬁrt and their utility ié‘ﬁﬂquestiaﬂsble. The Cﬂmmissian ;

is, therefore, satisfied that some form of prntegtian is necesss:y to
engnurage E;E creation and br@ad distfibutiaﬁ ﬂfbcampu;er pr@gfgms:in a
competitive markeﬁ— | , TR S
: The cnnzlusiﬂn of the Cammissian is that the cnntiﬁued avai%“
52

ability of cgpyright prﬂtectinn for . cgmputer pr&grams is desirable.

This availabili;y is in keeping with nearly two centuries’ devélapﬁgnt"af . R -

American aapyright'dqatrine>dufing bhizh the universe of works pfﬂtectible'

by statutory capyrigh; has Expandedialang with the ;msginatian, communi =~ : »‘
aatiﬂnsvmediaa aﬁd.tééhni'ai éapabiiities Qf Eaciéty_

- ) This conclusion 1is i aadgrd with the fecnmmendatiuns of graups' : .

Studyiﬁg,thié issu; for th ,,ite Kihgdémféé/ aﬁd the W§f1d intelléctual

i

egently accepts computer programs for regisﬁ .

tration. See discussion gp. 38-39 and A-4 infra. e RN
i i T :

 53/ Lqpyright and Désiéps Law Repnrt of the Cammittee to consider the Law
‘pn Cnpyright and Degig 5, H M.5.0., 1976 (frequently known as "The Whitford
REprt“)a ' -

52/ The Copyright Office |

: £ .
Ea - - .
. B -

f) L]
(S
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54/ ‘ :
. Prnperty Drganizatian. ~ Both studies re cgmmended that cnmputer pragrams

7 be EffﬂEdEd.pEDfEEtign to a degree that is viftually identiqpl to Americaﬁ»
e sy - 56/
cupyright. A Canadian study . reached the Qppasice cﬂnclusian and an
577/ | B .
LﬁAgstralisn report  considered computer issues outside its terms of

reference. . . C .

T . The Commission also believes that the Effeéts'cf the recommend- \i_,-

R atiéns pertaining to cﬁmpute: pragrams made in the REPDtt <§s well as thase

¢

pertaiﬁing to the other campute;ﬁrelated subjects withiﬂ th% Ccmmissinn 8

i

. o jurisdic;inn shauld be periadically reviewed. This eguld be done on a

smalle: scale thaﬁ thatyundertaken. by the Commission but éhould be done well
, and/éf;en'énaugh to prevent the‘gupyrighé law from bgcaming_as anachfonistiz_
E ;s éid-zhe_lgDQ Act.
S o :,, . The Gammiésion is 'unanimous in its belief that campuéer prggraés
are entitled to 1&@&1 protection.~ But that. uﬂanimity has not }xtended to
the fnrm that pratectian should take.sg[ The law as it exists today with i
T :.respectrga the p:ggegtianvof cgmputefgprag:ams:is not tgtal;ybﬁiéaf,? What

is'clear is that today there are different and oftimes conflicting methods

54/ Model P:gyisiqns,ﬁn the Protection of Computer Software (lQ?B):

=~
,‘»55/ A recent study for the WDfld Intellegtual Prnpetty Drganigatian (WIPO)
notes that "in.a number of countries 1t would already be possible. to-give ,{*;;
i, §ych prntectian [to programs] on the basis of cufrent legiglation on copy- R
gfight..,and consequently special legislation would not be necessary. In
various countries including the United States...there would seem to be '
no particular desire to set up special pravisions to protect sgftware.
G. Kolle, "Computer Software Protection —— Present Situation and Future
'Pfaspéﬁté;” 19777Cagzright 72. (1977). o '

£

56/ A. Keyes-and C. Erunét GQPYfiEﬁE,iﬂ Canada: Proposals fg;jgﬁﬁevis;ggg
of the Law (1977) : ' B

EA a5 S E '7-;

6). - v -

= i

‘ 221 g*part\pf the Copyright Law Cnmmit;ee an Repragrsphic Repradugtign
(197 .

58/ See the sePafaZE DpiniDﬂS of Cammissianers Nimme:, Hersey aﬁd‘Karpatklﬂ

beginning at pp. 66-93, infrg. ‘
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1]

Ihege‘inglJ;é‘

uged by prﬁprietgrs to attempt to pratect Eheif ptudugts.
: /

patent and copyright —- excluaively fedEfal ststutory methads- ﬁtsde

secret law -- derived frgm statutdry and judicial sgatg law-‘and unfa%r
: : ‘ 59

campe;itian based an elements of common law and federal statute.

.9

a. Recommendatians N ,' o o

In order to provideé reasnnable protection for prgprietars withaut

unduly burdening users of pfcgrams and the generai puhlig, the fal;gwing

5

statements concerning pragram capyright ought to be. 'true: ' .

(1973Capyrighz should prasgfibe the unauthorized copying of these
works. _ 2 o
(2) Gopyright should in no way ‘inhibit the rightful use of these

L watks. :
'l : . . . : .

(3) . Copyright should not block the develapment and dissemina B
tion ﬂf thEEE wnrks. ’ . .

a . *?(4) quyr;gﬁt shnuld not gfant anyaneﬁmgfe EEGaniE pawer than

Relacively wa changes to the Cnpyfight Act af 1976 are zequitgd to Stt&iﬁ

these mb;ectives, -and the prnmulgatinﬁ of fegulations ‘by the Gupyright foice

H

w,ll ease the burden of compliance for both EQPytightrﬂwnEfs and users. -

Recommendatifns for Statutory Change'

£ [N
a -

‘f?j. . 'In"order to make the'lég ear rggarding both prﬂpriezﬂrs and /

users' rights, the Commission sug

N - . - - T e e =
‘Copyright Act of 1‘9?5_9,& made:
(D That Section 117 as Eﬁatted be repealed.
?!;,;,; : R T ) -

’ . . s r-' . i - 7 . . . . -

;22! These methods are compared with copyright beginning at p. 40, infra. .
o - : e S

.. . -LJ-) S Pt
i 3 - 5 i
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- \_v : _ ;ur inst:uctinna to be used directly or. i . .
o o T E . direetly in a computer in order to bring - ; SR
’ e abnut a ce:tain result. ‘ : ) . ' '

) (3) That a new Sect tan,ll?jbe enacted as follows: -

7 7 §117: Cﬁﬁputer Prograns
T R Nﬂtwithﬁggﬁding the prgviaians of § 106, ft 1g not an
T *» infringement for -the fightfu; possessor of a copy of

.4 computer program to make or authorize the making of
o snather copy or adaptation af that EGEPUEEI program
= Eravided* ’ . .
(1) Athat such a new copy or adaptation is created as
- _ ap essential step in the utilization of the com='
N ’ puter program in conjunction with’ a: mﬂchiﬁe and R
K that’, it 13 used in no .other manﬁer,-ﬁr R B
. . - (2) that such new tapy or adaptatign is for arghivair:
. o e : purposes .only and .that all archival copies are _»
- “destroyed in the event that continued possesgsfon s
. ‘of the computer pragram should cease to be'right=
ful. o
= ‘} " -
A’a = -

Any exact anies prepated in accordance’ with the provisions Bf
this section may be leased, sold, or otherwise transferred,
-along with the copy from which such copies were prepared, anly
as part of the lease, sale, or other transfer of all rights in
re " the program. Adaptations so prepared may be Eransferred only
with the authorization af the copyright owner.

The 1976 Act, without change, makes it clear that the placement " ..

N ) . - K . = = L = Ry
. . i R . b

H . B ra ’ s
of any copyrighted work into a computer is the preparation of: a capyvand,
thefgfafei a potential infringement of cé%yfight, Section 117, designed
to Euhje;t computer uses of copyrighted works to treatment under the old '

. ‘ 7 } 4
law, vitiates that proscription, at least Insofar as méQQi?e=readab%$

ERIC
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: .60/

versions are not “c@pies“ under the 1909 Act.  Thefe efore, to prevent any

guestion a ut ;hg 1mp:apriety of pfagram pir'cy and to assure

[ad

=
\ m
2

works of authorship are

should be repealed. .

Be

‘Lﬂ\

r"11

np=1ly

k.
=

f a copy, the 1aw'5hﬁhld provide that persons 1in 1gh£tul posses

copies of. programs be able to use them freely without fear of exposure to éf;

copyright liab;litv. Obviously, creators, lessors, licens@fs and

Sy
of coples o f pruhrama intend that they be us;d by their customer

. rightful ufgrg would but.rarely n%%d a legal ‘shield agaﬂést potent

copyright owner might désifE; for good reason or none at all, to
B . ) ,‘,,‘
ldwful owner Or possessor of a copy to stép using a particular p

“wvided with naLEgal,fighL to copy it to that extent which will pe

use by that pos This would include thérfight to load it

.

treated CDmPafably under the new law), Sectton 117°

‘right problems.” It is easy to imagine,'ﬁawevefi a situation in which the

force a

- One who rihhttully possesses a copy of a program, therefore, should be pro-

rmit ;}i.

into a

computer and to prepare archival coples of it to guard against destruction

i

or damage by mw;lméi al or 'lx:t:trit,al fallure But thie permise

L~ - \ o 7
not extend to Drhtr“éﬁ es of the program. Thus one could not,

make archival coples ot a program and later sell some to another

taining some tor use. lht _sate of 4 copy of a4 program by a rightiul posses-

T

righttul possessor and destroying that status as regardg the sel
/
p

S,

6u/ 1t they are uot , then thelr unauthorized duplicat fon would

itnf ringement,  just
largely withott the secape ot copyraght betore February 154 LY72,

discussion at p. 25, supra.

ul/  This appears umhthtnL yith Congresslonal intent that Sect

ion would
for éxa'ﬁlé

while re-

ler. This

not be an

e . i i : ; 3
the unauthorized duplication of sound recordings was

See

ion 117

ghould only be ettective pmnllny the Commiassion's report. See House

Report, supra note 1, at 116,

2 4 e N \
i -

e the plaéemgnt of a wqrk into a computer is the preparation

1

oo



. ) o - 32 - M .
is in accord with the intent of that portion of the law which provides that
owners of authorized copies ‘of a copyrighted work may sell those copies

| 62/ - , ‘
without leave of the copyright proprietor. < ' :
_§ o Bécau§e of a lack of Emmplete sﬁandafdizacian among prfgrg g

languages and hardwar#@ in the computer industry, @ne who rightfully acquires

faed

a copy of a program frequently cannot use it without ada apting Tt to that§ :

limited extent which will ailgw its use in the p’S"ssar
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from loading programs into their computers. Thus a right to make th sa= L;

=

e changes ngfessafy to enable the use for which it was bﬂth sold and pﬁrchased

r

‘fi
R
s
£
[w]
c
—
=%
[mi
o
I

c guage E§fanath to facilitate use would fall within [%i&}righ a5

right Lé add featureg to ;he prograin thac were not present at the time of 4
B C

‘rights would necessarily be more private in'

‘m

rightful acquidition. Thes

- nature than the right to lead a program by copying it and could only be B

R R - [
. o

i - ' ¥ & # iz - 3 Y
exercised so. long “as they did not harm the {nterests of the copyright pro-
) ' ) " ! ) \ . h . . :

prietor. nlike the ezact copied authorized as de ribed above, this right .
; . = - :
of adaptation could not be conveyed to others along with the licens sed or

owned program without the express authorization of the owner ol the copy= - \
) | ) o 7

right in the original work. Preparation of adaptat ions could not, of
; 64/
course, deprive the original proprietor ot copyrighy in the uuduflving work.

62/ 17 U.5.C. § 1uY(a),
63/ 17 U.S.C. §% 101 and L06(2). {

V. Greenleat Publishiog Coo, 247 F.Supp. 127

R I

¢ A
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The adaptor cculd not vend the adaptéd P{Qgram, under the prggﬁsed revision

65/ =
of the new law, nor cculd ittbe sold as the @riginalj Hithﬂut the author's

66/
pefmissiéng, ) Again it is likely that many transactions involving copies
. B : D

faf pfagggms are entered into with full awareness thag user§ will modify -

2 =

their copies to suit their own needs, and‘ﬁhis sfould be rpflected in the

5
F . . .

law. The comparison of this practice to extensive marginal note—-taking in
a book is appropriate -- that note-taking is arguably the creation of a

. derivative work, but unless the note-taker tries to copy énd_vend that work

the CDPY?igHﬁEDwnEF is unlikely to be very concerned. Should proprietors

=

=t

eel strongly that they do not want rightful possessors of copiés of their - .

programs to prepare such adaptations they could, of course, make such desires

a contractual matter. .
!&:ﬁ . =
Recommendatrion for Regulations .. 5

Regulations for notice, deposit and registration of programs
] w — -

should be pr m’lgated by the Register of Copyr "ights .

'C pyrlght notice in the tnrm presaribed in the 1976 Act should be
" 2 67/ ¥
required on all formats in which a program is marketed. On coples of
, 5 by : :
programs in a medium capable of being read by the unadded eye, tite notice
should phy‘lLﬂll§ appear before the list gff;nstfﬁ;cién* that comprise the
N : ’ i '
T . b . , . Lo . .
% prog —f-ThDﬁ? programs that tan be read only with the ﬁiﬂ of a machine
. * R AP : R
i F ks -1 .oTe ' . . e w
e ‘—f; ) e ) 1"‘- M : r%f‘ < .-
T 87 . mew TH ' .
. p ; _ # . g : .
EE/ See Recodmendations for new § 117, p. 30U, supra.
66/ 17 U.5.¢. § 106(2) and Gilliam v. American Broadcasting-Co., 192
U.5.P.Q. 1 (2d Cir. 1976). -
v
EZ/ such notice must consist of the word "Copyright," the abbreviation
"Copr." or the symbol +'together with the year of first publication and the |
name of the copyright owner, 17 U.5.€. % 401(b).
. g0
\ K 4 ) j
I
Q \ -
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or device should contain notice in the medium of fixation so that the

CDntéﬂtE of the program cannot be listed withaut rEprduciﬁg the notice

in the position just dEECfibEd Furthef, cantainefs in whiﬁh coples of

s o

such machine-readable programs are said; leased or transported should
bear notice as should such devices as” (l) reels upon mhich magnetlc

(TN o . . ¥
tape 1s wound, or (2) semiconductor chips in whi;h programs are stored.

Régulatiung relating to deposit and registratian requirements
shculd promote publigdfczass tn,cgmputer prngrams while being flexible

EﬁDugh to accommodate future changes in gﬂmputer technology. 1In any

case, programs are fr @uently modified and updated to reflect improvements
' .

- or changes. The repeated deposit of gach—vefsign of a program would

4 : 3 é» _;%;: =
be burdensome to beth the program propfrietor and the Copyright Office.

) . g . . )
‘Several options appear available. A s&stem éfrtempgfary deposit,

similar to the practice followed with respect sto mutinn plctures, might
bB/ el ' =
be appropriate. In the alternative, permanent” d eposit of complete topies

of original véfsiaﬁf of programs could be required, with deécriptibns rather

than complete coples of amended versians-heing filed thereafter. In any

od Tk . @ L
event,; such fequi:emghts can be established best’ by the Copyright Office.

[ —

= = = = = = 1’

68/ The anyrighL foiLL has h leng-gstablished pfﬂttiLE of raturnlng
depgait CDpieg of. mot ,Apintukeg to the depositor after registration,
The copies are fetqrng,‘gubgegt to recall by the Library of Congress

: infﬁydditinﬁ to its fil %%Lnllection. L. : s

69/ The anyri5ht thice hgg)adgpted rﬁgulatinnq which generally anpart
with these 5ugg£htiaﬁ5 the text of which is found in Appendix J at J-12
for notice, 37 C.F.R. § EUL and J-13 for deposit, 37 C.F.R. § 202,

FrEY
/
.f
!
-

69/

s‘gﬁ
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b. The Case for Copyright Protection for Programs
L SR . * :»,\ ‘>‘ . .
3 J . - e o
) ’* o The Constitution. =™ *° :
& ) ’::) - %
Under the Constitution the Congrggs has the power to grant ° 1

authors exclusive rights in their writings to promote the progress of sciente
: ,

ind' the useful arts. On many occasions since 1790} the Congress has exercised

chat réwer; first by creating a Copyright Act, .and thereafter by pEfiDdiEa;iy
reviging 1t and expanding its scope. That the word "writing" in the
e
lonstitution has broad and‘dynamic meanifig éay‘ke seen in the nature of
vorks ‘that have been found constitutionally gqpyrightahle; &atwithstanding
) ' . 71

:he apparent distinction between them and literal writinﬁ%, photographs,
7 © 74/

p VY j,n -
_ 72/ . . 73/ . 74
:ommercial art, motion plctures, and sound recordings have all

een found to be writings.

75/ N .
'Juége Learned Hand, in an opinion which has beep characterized
4

16 the “"toyuchstone" for interpretingfthé'éanstiﬁuticnal writing require-
76/ :

1ents, folnd copyrightable a series of meaningless words coined by a

. s
opyright claimant for use as a code for sending cables. o7
* 1If {.. models or paintings are "writings," g ! -
I can see no reason why [the coined] words
should not be such because they communicate
" nothing., They may have their uses for all
that, aesthetic or practical, and they may ;
S I '
&
<0/ U. S, CQ?EE-, r )
lrr ) o . P
. 71/  Burrow=Gi 53 (1884).
v 72/ Bleistein ¥, Dpnaldson Lithographing Co., 188 U.S5. 239 (1903). -
N i 0 i

73/ Kalem Co. v. Harper Bros., 222 U.S. 55 (1911).

74/ Goldgtein v. California, 412 U.S. 546 (1973). °

75/ Reisng.hatianal Quotation Bureau,-Inc., 276 Fed. 717 (S$D.N.Y. 1921).

76/ 1 ﬁ;gmer on Copyright § 8.1 (1976).
RS ' ' Coae
. A N W ’
i ;~ !

ERIC

Aruitoxt provided by Eic:



i
P
]

be the production of high ingenuity, or o %
even genius .... [OJur Constitution [does
Tt not] embalm inflexibly the habits of 1789 ...
) ! its grantk of power to Congress comprise, - . H
not only what was then known, but what the '
ingenuity of, men should devise thereafter. 77/

] . : I I i .
As previously noted a program is created, as are most cépyrighted
works, by placing symbalsjin!a medium. 'In this respect 1t 15 the same

-
as a novel, poem, play, musical score, blueprint, advertisement or tela-—

* phone directory. It is not the same as a phoenorecord or videgtapég Those

works are created by shaping physical grooves or electromagnetic fields

\

f{i so that when they ate moved past sensing devices electric currents are

—— . o 3 ,’ ) . 177 -
gféated which, when amplified, do physical work. Notwithstanding these

f;!%pparent differences, all these works are writings in the constitutional

sense, and eligible for copyright if the Congress so provides,

The Congress

A%

! : One ‘of £Hé most noticeable developments in gmericgn‘ggpyfight law
since 1790 has beer izé frequent expanslon &o that, aggéf its most recent
revision f4t embraces “D;igin&% w§§kg‘gf!auth%?ship ;fz [inﬂludiﬁgi ;iE%fary
igrks, musf%al wgris - drsmstichégfks - paﬁi@mimes and cﬁ@rg@gfaphic

works, pictorial, graphic and sculptural works, motion pictures and sound
78/
.tgcjr:rdingﬁi"e This is a sigﬁ\i,ficant change from the subbgct matter of
w = * 79/
Act of 1790 -- “any map, chart, book or books now Pprinted.” ~  Over time

=9
v

4 A . o -

q

17/ :i‘f‘?iﬁ:%r supra pote 75 at 719.

78/ 17 U.S.C. % 102(a).

79/ 1 stat. 124.
4 %
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this short list has been lengtliéned by the follewing additions:
1802 Desfgns; engravings, and etchings. 80/

1831 Hgggﬁﬂl compositions. 81/

lBgé-Dragétic compositions. 82/ o0
b
1865 Photographs and negatives. 83/ .
. 1870 Statuéry‘snd éﬂéels; 84/ F
1909 All the pritings of an author. B85/ )
1912 Hot 1oi Pictu:es;r 86/ .
1972 Sound recordings. 1217 o : - -

1976 Original works of authorship. 88/

It should be noted that neither this list nor the list in the 1976 Act is.an

e

* gttempt by the Congress to delineate every specific work for which copyright

\is availlable. Rather, the-1909 and 1976 Acts were designed to reflect the
@ ’

breadth of copyright's scope while the specific emendations of other years

were attempts to accommodate hew technologies or to rectify restrictive judi- )
£y . .

clal comstructions. On no occasion in American history"has copyright protec-

v
tion been withdrawn from a ;lass of works’ for w§ic it has been available.
804 2 stag. 171. , E?
2 T
81/ 4 Stat. 436 : — .
82/ 11 Stat. 139.
83/ 13 Sﬁat. 540 . -
/; B84/ 16 Stat. 212. K .
85/ 35 Stat;\lﬂ7£.
\\ 7 o
\ 86/ 37 Stat. Y88. ‘
87/ 85 stat. 391, \
88/ 17 U.5.C.§ 102(a). :
F I
W

ERIC

Aruitoxt provided by Eic:



O

ERIC

Aruitoxt provided by Eic:

_-encompassed computer programs. In

The Statutory Copyrightability of Programs,

- 38 - :
, / ,

. This expansion of American copyright unquésticnably has ai&eadyi

In 1964 the .Register of Copyrights announced }:

» £®

that computer programs would be accepted for registration provided that

(1) they contained sufficient original authorship, (2) they had been published

89/

and (3) copies submitted for registration were in human-readable form:

The Register acknowledged that there might be two grounds for doubt about

of the program.
presence of authorship and the deposit of human-readable copies,

publication was a prerequisite

*

and

N 2,000 programs were registered under the statute.

because fe

"writings of ap author" and machine-readable

L

Repistration,

w programs ‘until regently have been mass-marketed,

the fggistfaﬁility of programs -~ they might not be within the concept of

rsions might not be "copies”

i

therefore, was made contingent upon the

Because
for féderal copyright under the 1909 Act -
N = %
only some
. 90/% / .
" The new law, under which
H

publication, registration and direct human readability are not prerequisites

to

from the mament it is fixed.

gro

those of small entrepreméurs who

and who cfn neither afford

copyright,

*

wing trend toward mass-marketed programs mean that

provides that federal

to be increasingly impﬂ

copyright exists in any literary work
91/ . .
That dramatic change in the law and the

opyright is likely

tant in protecting computer programs, pafti:ulgrly

gte their works fnr lndiuiduai consumers

; . 92/

nor properly use Dthéf formé of protection.

91/

larger.
ri

-

The number of programs in which «copyright was asserted was likely much

Inasmuch as registration neither was nor is a prerequisite to copy-

hti there is no way ever to know th? number of copyrighted programs in

Btenge

17 v.s.C,

See discuskion of these

)

§ 102(a).
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The Registar 1964 determiuatian has never been challenged.
Although this hardly is dispositive, it was clearly the Congress' intent

to includé‘camputé£ programs within the scope of copyrightable subject
matter in the Act of 1976. Certain praﬁanents of program copyrights §
: have suggested amending the law to include pro
. : 93/ -

rightable works. In discussing the expansive

rams in the list of copy-
history of American

cépyfight, the House and Senate, in identical anguage, slate why that

il

is unnecessary.

The history of copyright law has been one
of gradual expansion in the types of works e
accorded protection, and the subject
matter affected by this expansion has
. fallen into two general categories, 1In

— " the first, scientific discoveries and

. technological developments have made

" possible new forms of creative expres-

slon that never existed before. 1In some

of these cases the new expresgive forms —-

electronic music, filmstrips, and computer

pr grams, for. Examplé — could be arded
as_an extension of cgpyrightable gﬂrgect

matter Congress. had already intedmded to
* protect, and were thus considered copy-
rightablé from the outs without the ~

need of new legislatfﬁh,r In other cages,

such as phﬂtngraphs, sound recordings, and
motion plctures, statutory enactment was
deemed necessary to give them full recog-
nition as copyrightable works. [Emphasis
added] . 94/ ‘

Thus the Congress is on record regarding not merely the issue of program g !
B .
S;apyrightability but also the ease with which pregrams fit into copyright,

g

Unlike the cases of sluch appa?%g{ ﬁan;writings a8 photographs, sound ’
2 .
— _ e _ - X

93/ Tramseript, C NTU Meeting No. b at 13,

94? He“ﬂtEgﬁﬁEEEE- supra note 1, at 50-51 and House Report, supra note 1,

at 51. - . ‘ 3 .
¢ ’ & : \ ’ - .
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tecgrdiﬁgs; and motion plctures, no changes in the 1éw, according to thé\}

Caﬁgtess; were necessary fa afford copyright prﬂtecticn_tg programe. As
to the 1ccat1§ﬁ of ptagfaég within the classes of copyrightable works set
out in Section 102 Eé), the House Report makes it clear that the Congress
perééiviiéyrngrams to be “literary wétks.“ This is what EhE.REpOft states:

The term "literary works' does not connote
any‘criterion of literary merit or qualita- e
tive value: it includes catalogs, direc= *i
tories, and similar factual, reference, or
instructional 'works and compilations of
data. 1t also includes computer data bases, ' \\%

and ccmputer Erngrams to the Extent ;hat
they iHCGngratE authorship in the praé am- -

mer's exprdasion of original ideas, as

distiqguished from the 1déas thémselveg. 222/
[Emphasis added]. ) ’

Thus it is clear that thdﬁe who wrote the Copyright Act of 1976

and those who have administered paftians of the 1909 Act cobcur in the posi-

.tion that programs are copyrightable. Action by either the Congress or the

96/
courts would be necessary to change this. = The Commission, of course, has

not felt iteelf bound by these prior legislative or administrative %Etermingi

‘tions of program Egpyfigggabilityi

-18
L3

~-C. Copyright and Other Methods Compared

The purpose of copyright ig to grant authors a limited property

il

right in the form of expredsion of their ideas. The other methods

‘used to protect property interests 1n computer progr a's have different

95/ House Report, supra note 1, at 54.

96/ In detiding whether a class of works 1is copyrightable courts have dis-
playéd a certain willingness to accept the practices of the Copyright office.
See, e€.g., goldstein v. California, 412 U.S. 556, 568=L9 (1973), in which:
Supreme Court discussed the Register & pngitian cbpyright in sound
recordings; and Eltra v. Ringer, 194 U.5.P.Q. 198 (E.D:\Va. 1976), aff'd
3854? T.C.J. A-14, (4th Cir. 1978), in which copyright for type faces was
ected in large part due to the Cnpyright Office practice.
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é@ﬁééptualAhSEEE and, oot surpfisinglyi work in different ways. An appre-
ciation of those differences hasqcon;tiﬁutéd to this Commission's re=
commendation that copyright protection not be withdrawn from programs.
Paténts are degigneﬁ to give inventors a short-term, powerful monopoly in
devices, processes, campégitians of matter éﬂd designs which embody their

ideas. The doctrine of. tralle secrecy is intehded to protect proprietors

~ . T

who use ai"farmula, pattern, device or compilation Dfliﬂfﬂfmatiﬂnh in

‘their ‘business "which gives [them] an opportunity to obtain an advantage

- 97/

over competitors who do not know or Q&E)iii“ Unfair competition ig a
e

legal theory which, among other %hings, proscribes misrepresentation about
) :
kl
the nature and origin of products in commerce. Each of these forms of
protection may inhibit the dissemination of information and restrict

competition to a greater extent thap copyright.

i

. In certain circumstances, proprietors may find patent protection

Ta

more attractive than copyright, since it gives them the right not only
to license and control the use of their patented devices Or processes’,
ut also to prevent the use of such devices Orn-processes whed they are

independently developed by third parties, Sich rights last for seventeen
: R
years. The acquisition of a patent, however, ig time~consuming and expen—
g - =
\ = . ‘ ’
sive, in large part, becausexiaiﬁtentee's rights are great and the legal

3

hurdles an applicant must overcome are high, A work must be useful , novel

and non-obvious to thosge familiar with the state Egithg art in which
98/ "
the patent is sought, The applicant must prove these conditions to

the satisfaction of the Patent and Trademark Office or, failing that,
to the Court of Custems and Patent Appeals or the Supreme Cowrt,

97/ Restatement, Torts, § 757, comment b (1939),

21 ! \

98/ 35 U.5.C; §§ 101, 102 and 103.

oy
e

o s
e
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It is still unclear whether a patent may ever be obtained for a
computer b:agfaﬁf' On three occasions ehe Supfeme Court ;Ssviﬂﬂsidered cases’
invalﬁisg progranm patenﬁi@gg/ In each 4t has found the pfagrgms before i§~tc
be ineiszible for such protection. However, it has never addressed the

bfga%si_questinn whether programs are patentable subject matter. The hold-
e 4
ings of these three cases, although carefully limited in scope, make it

) appear that it would 'be di  fficult for any applicant to secure a patent f/
in a program, since novel and useful mathematical formulas may ?a, be
100/
patented and since useful "post-solution applications".of them meet the
- 101/
' ¢ same fate.  In most countries where the patent question has been answered
; i ; 102/,
it has been held that programs are ineligibde' for patent protection: Even
) ’ E%&\/;E . ’
if patents prove available in the United Stdtes, only the very few programs
[4
which survive the rigorous application and appeals procedure could be

patented. Once such protection attached, ﬂf*iﬁﬁrse all others would
be barred from using the patented process, even if indepe,de,tly developed.
Trade secrecy is a doctrine known in every American jurisdiction,

As a creature of state statute or common law it differs somewhat from state
103/

to state. The premise on which it is based 1s thies: if a WBsiness
L]

99/ Gottschalk v. Benson, 409 U.S5. 63 (1972); Dann v. Johmston, 425 U.S. 219
(1976); and Parker v. Flook, _ U.S.  , 46 U.S.L.W. 4791 (1975)

. 100/ anéc@i supra note 99.

101/ Flook, supra note 99.

o
It

102/ See, e.g., the decision of the Supreme Court of the Federal Republic o
Germany y in hiemenﬁ AG . AEG Telefunken, June 22, 1976; the discussion in
Pagenberg, "P tentabisanggf Computer Programs on the National and Interna-
tional Level," 5 Int'l Rev. of Indust. Prop. & Copyright Law 1 (1974); and
the new pgtent convention adupted by the European Economic Community which
explicitly excludes computer programs from patent protection.

103/ See, D. Bepder, "Trade Secret Software Protection," 3 La@buter L. Sve.
$ 4-4, art. 2 (1977), and S. Nycum, The Criminal Aspects of Computer Abuse,
Stanford Regearch Inst. (1976).

ERIC

Aruitoxt provided by Eic:



e
.

maintains confidentiality concerning either the way im which it does some-

thing or some information that it has, then courts should protect thé

business against the misapprgpriatibn of that secret. Although many pro-

they must face with respect to 4ts use in protecting programs. Because
o .

secrecy is paramount, it is inappropriate for protecting works that contain
-~ ' 104/

g3

the searét and aré designed-to be widely distributed. Although this
matters little in the case of .unique ﬁfﬂgrams prepared for large commercial
custémérg; it substantially precludes the use of trade secrecy with respect
to programs sold in multiple copies over the counter to small businesses,

schools, consumers and hobbyists. Protection is Iost when the secret is

. disclosed, without regard to the circumstances surrounding the disclosure.
The lack of uniform national law in this area may also be perceived by

k- B
proprietors as reducing the urility of this method of protection.

From the user's standpoint, there ége additional drawbacks.
Users must %fver the seller's expenses assgciééed with maintaining a secure

\\ system.through increased prices. Their freedom to do business in an unencum-
bered way is Egduceé, gince they may need to enéer into eiab@rate nondlsclosure
contracts with employees and third parties who have access to the secrets
and to limit that access to a very emall number of people. Since secrets

are by definition known to only a few pegéle, there 15 necessarily a reduced
i |

flow of information in the marketplace, which hinderf the abillity of

105/

C s . . b :
potential buyers to make comparisons and ‘hénce leads to higher prices.
3

104/ See, R, Milgrim, Trade Secrets, § 2.05[2] (1976).

105/ P. Samuelson, EQQQD@%EE, 10th ed., (1976) 48; Y. Braunstein, et al.
Economics of Property Rights as Applied to Computer Software and Data
Bases (1977), - .
= &
R
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Experts in the computer 1ndustry state that a further problem

With fEEpECE to trade secrecy is that there is much human Effﬂft wasted

when people dn far themselves that which others have already dgne but are - \
A
e .
keeping secret. This was amphagi;ed in the reports to the Commission pre-

pared by the Public Interest Economics Center and the New York University
1@6/‘ -
economist

. 7 ) . 3 R
The availability of copyright for computer programs does not, of
%

course, affect the avallabllity of trade secrecy protection. Under the Act

of 1976 only those state rights that are equivalent to-the exclusive rights -
) ) 107/

granted therein (generally, common law copyright) are preempted. Any de-

cline in use of trade secrecy might be based not upon preemption but on the

rapid increase in the number of widely diEtflbutEd programs in which trade

gecret protection could not be successfully asserted.

The common law da;t:iﬁe of unfair cmmpetitién of the misapﬁgnpfiag
Eiun variety is basged upon the pringipie that one may not appropriate a
campétit@ris skill, expenditure and labor. It prohibits false advertis i ng
and the "passing off" of another's work as one's own. While there 1is a s
small body gfxfedefal unfair competition law, At 1s largely a state doc-
trine with the same lack of national unif%f;zty that besets trade secrecy.
Although unfair zampetiticﬁ”méy;g%bvidg f%lief anclllary to copyright 12

-

certain situvations, 1ts scope {s not as broad and it seems u21ikely that \

%
it, alone, could provide sufficient protection against the misappropriation

]

E-] T w
106/ see Appendix H for a description of thege reports.

107/ 17 U.s.C. § 301(a).

"

1o/ SEE! e.g., 15 U.5.C. § 1125(a) and Allison, J. R.,A”Privdta Cause of A%tinn
f m

mpetition Under the Lanham Act-,' 14 Am. Bus. L..Jo \g}(l97q)
T

R i f}
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of programs. For example, the unnuthari zed capylgg of any work’ any
purpose could be E'Eﬂpyfight 1ﬂfringem§nt without amounting to unfair
' ) : L £ = -
competition. .
The following table presents some of the co sideraticms zjnveighec:l
by the Commission in ,rgau;hing 1ta conclusion. Comments are included to
those items Hbich E{x (*) The answers tn such étzgﬂamic ques tigma
as the effect of prgtéctign on the market gﬁd the t:ppcftunity it creates -
fnr an uncampetiti’\?e rate of . rgtufn ténd-to show that, of the various
p@tgntial modes of pro n, eapyfight has the smallest negative impact.
t Chatactgr;’a;ica of Protecti\re Heghan;ama
. Patent - . Trade: Secrecy
General k N N A -
Cnnsiderag:{gng ; . , L g
‘1, .National Uniformity yes : yes -
2. Protection Effective creation of successful prose= entrance [
Upon work cutiog of applica- contracti
tion 1
3. Cost nf Obtaining nil moderate
. Prﬂtég;iug ' - :
4, Term of P?)tectian life plus 50 . 17 years
o ' ’ + ' years or 75 ]
\ yeats ‘ prntegtigﬁ and
termination at
A any time
"% 5. Cost of Maintaining nil —- nil rsignificsnt
Protection 'f;"
| —
Ly ! L,‘_J;,
| N
. - AY
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anaiﬁitgti§n§,(cﬂgt‘d)

%.6. Cost of Enforcing ‘
= . :

Rights Against Viola-
tors o

Availability of (a) Statu-
tory Damages (b) Attorney's
- Fees from Infringers

Protection Lost by

T e

Software Considerations,
Including Effects of
“Subcommittee Proposals .

Qpﬂgistéﬁgy with other -
copyright areas = . .

gi

Availability of
protective mechanism
~ . for some programs

*]10.

Universal Ah?a:l;lai:pi]jil;y'=
of protective mechanism
for all programs

K

"Procese'. protectable

Sulted to Mass
Distribution

13i

i'mﬂderate

" ‘gross néglécﬁé

Egtentr.

moderate

B a. no
b. ves b. yes

unsu:eessful
- litigation

" yes . no

yes unclear
. yes no
i

no yes

yes yes

COMMENTS WITH RESPECT,TO STARRED ITEMS"IN THE TABLE

Item No.

5. Once copyright or

‘ hiépgr

" As DO

b. no

Trade Secrecy

disclosure

yes

no

yes

‘no,

patent 1s secured, it costs little or nothing

to keep it in force; on the other hand, expensive security measures

must be taken to avoid losing a trade secret.

cost of this security is passed on to the user.

'

patent

cases attorney's fees may be awarded to successful plaintiffs,
At trial the proprietor bears the burden of proving that the

trade secret is valid; in patent cases there is a presumption
of valididty and in copyright actions a registration certificate is

<
—
.

O
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At least part of the

Copyright and patent infringers in s ome instances can be per-
Buaded to comply without the institution of a lawsuit.
is necessary, it may be expensive, but in copyright and

If litigation



S . Y/ .
1. | S 4
N : Y ) .
primg facie evidence of the cgpyright 8 validity. ' The proof of the
"' validity of a trade secret may be expensive and difficult, as it
almost necessarily involves the ‘retention.of expert witnesses.
Althouglr witnesses may be needed in copyright and patent sults
in those cases there will have been at least some compliance with
: Eedetal law regarding public notice of claimed rights before the
lavsuit is initiated. A sult to enforce a trade sen:et, even
though successful, may destroy the secret if it is offered into
evidence and becomes part of the public record of the trial.

. . [3

10. '+« ° As of the present, serious doubt exists whether programs are
.proper subjects for patent prptectign. (See p. 41, supra).

“11. "~ Even if programs are patentable, only those that are truly
novel and nonobvious will be protected. Trade secrecy 18, of
course, unavailable when the contents of a program have been dis—:

closed.
f/;r ‘ '_ . d. The Scope of Copyright in Programs =

This section of the Report will exp;éin the extent and limitations
of a copyright for a computer program. _The discussion of what rights copy—
right proprietors have apd how those rights are limited does not Sepend_upan ‘

the Commission's proposal but is based upon various currently existing copy-
. . - : - '

i o

' right doctrines. : B

The rights of any copyright owner are set out in Section 196 of

*the Act of 1976. Many of the other sections af Ghapte: One of that-Aet

' place limitations on those rights. Cases ccnsﬁ;uiﬁg previous copyright
o t . )
acts also serve to define the bounds of copyright under the new law, at

least when the new law does not end ::igyiaglify of thoee cases.: Befafe

T

examining the specific :igh;s found Section 106 ft . is Qecessary to-

determine whether a work 15 copyrighted. If it 1s not, then the rights

of a copyright owner are of no Eansaquence. Section lOZ(%E;pEDVidEE the
109 N

basis for determining whether a work 1s unpyrightable. : ,

3

— ' : &

109/ The term cupyrightable" is lesa accurate under the nmew law than the old,
but the concept may be useful. Since copyright now exists from the 1n5tanc a
work is fixed, all "capy:ightable" works are perforce Eopyrighted
oy
L]
Q
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The rule ‘is simple == A gupytighﬂlbie work 18 an original work of authérshiﬁ;

110/
fixed in a tangible medium of expressiun. 7 The:e is a wealth of judi;ial //F~

interpr_'s tion be hind the ward “uriginal." Suffice ta_gay?thgéla ork 1

nriginal if it "[a]wes ite grigin to the authﬁr, i.e. 18 independently
. 111/ ' , >
;:E&ted, and not copled from ther works." .

[

A deaa:iptiun of whst may not be copyrighted is found in the same

sectioh of the cupyrighr law = 1dgss‘ procedures, brgceasés, Bystems, o P

the distinetion between copyrightable computer pragrams Eﬁd unzﬂpyrightable

pratésses or methods uf cperstinn dﬁEE -not alwgya seenm to "Bhimmer

with clarity"113it is important that thg-diﬂtinctign ,between programs

and processes be made clear. There is a veﬁerable copyright case

and recent Cnngressinnal 1aﬁguage which make the distinc%inn in the -
copyright sense relat vely‘egsy to &rti";atég In Baker v. Seldenllééhe

Supreme Court held that a valid copyright in a book describing a Eystemv

of accounting, based upon the now-universal T;EECDuEEE, did not bar others

-

from usfﬁg that accounting system. This hgldiﬁg 1s often misconstrued

. &
as imposing a limit on the copyrightability of works which express iﬂgéé,

110/ 17 U.S.C. § 102(a). ’ <

111/ 1 Nimmer on Copyright, § 10.1 (1976), citing Alfred Bell & Co., Ltd.
v. Catalda Fine Arts, [inc., %?l F.2d» 99 (2d Cir. 1951) and Wihtol v. wglls,

231 _E.2d 550 (7th cir.&lgfxﬁ) )\ R

112/ 17 U.S.C. § 102(b). !

/g;/ Parker v, Flook, _ U.S. _, _ ; 46 U.S.L.W. 4791, 4792 (1978).-

114/ 101 U.S. 99 1879). '/ .



 systems or processes.
 8Yyés I

®
i

_of tﬂprféhtablllﬁy to any wark """ The case properly stands for the
i 1 : : o

"in" a tangible medium of expression but not the electro-mechanical\ func-
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8y 6 ‘processes. As Praféssﬂt Nﬁ;mer abserves, "the rm‘.lc:u'ml-q!f)s a :

fﬁf the dactéigi of Esker v. Sélden in no event Justlfles the denial . o _.g_
115/ : .

-

pfnpasltiﬂn that uslng the system dnes ﬁDt infflﬁge the capyrlght

3

in the descnpl;mn Thisé rule is found in SEEEiQH 102(b) of the

new law. Both houses éf.ﬁhEVCQﬁngEE agreed as to its application

to computer prggfsms: o W S . s
Section 102(b).is 1ntended, amang other - , .
thlngs, to make clear that the expres- ' :
sion.adopted by the programmer is the
EQPYTIEhEEblE element in a computer

-program, and that the actual processes
’ or methods embodied in the program are
not within the scope of the copyright
- law. ;ié/ [Emphasgis added]

Copyright, therefore, protects the program as long as it remdins fixed

tioning of a machine. The way copyright affects games and gng*plajing

is closely analogous -~ one may,not adopt and republish or regf%tribute
. . 7 )

copyrighted game rules, but the copyright owner has no ﬁgwer ~event

‘ 117/

i

others from playing the game. -
"Thus one is always free to make a machine perform any conceivable
process (in the absence of a patent), but one is not free to take another's

program. .This general .rule is subject to exceptions which restrict the -
: ’ . - '

power of copyright owners.  These excepfions might be ‘thought of as the
"insufficient intellectual labor” ex eption and the “idea-expression

.. N =y ; )
ldentity" exception. Wlthough the

realfly slightly different . (ﬁ
— — — — ' _ P
115/ 1 Nimmer on Copyright, § 37.31 (1976). "

116/ Senate Report, supra note 1, at 54; Epusa R§pDrti supra note 1, at 57.
— - A — — — “

117/ 1 Nimmer on Copyright, §37.83 (1976).

wn
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. works /of authorship may not qualify for copyright if they
7 . Y ’ ;j—é/ . _ “ )
™) This reasonidig has barred

i

W‘

Te not "the fruits of intellectual labof?:
“copyright for blank forms for .recordidg datéﬁgignd for instructions of the
’ ' o g 120/

rankest obviousness and simplicity, such as "apply hook to wall."  This

exception would mean that a "program" gansiﬁtiﬁg of a very few obvious stéps‘
’ : . . - ’ : '~:s‘;§ -

could ggt_be,aiﬁubjéét of z@pjright-

3 The "idea;e:ptessiaﬂ-1denti§y“ exception provides that capyrightgd
-1gngu;ge may be copled without infringing when there is but a limited number

of ways to express a given idea. This rule i1s the logical extension of the
S . . / s : : 121/

fundamental principle that copyright cannot protect ideas. - Fn the computer

context this means that when specific instructions, even though previously

copyrighted, are the only and essential means of accomplishing a given task,

their later' use by&ﬁngthgf will not amount to an.infringement. - In discussing

+

an insurance ;Qmpgn¥'s use of a lawyer's géiyrighted forms, a federal'cnhrt:ﬁf
appeals stated in(ﬁhntingﬂﬁal C§§g§;ty56§,,v3 Beardsley: B

7 [T]he use of specific language ... may be so essential
« to accomplish a desired result and so Iintegrated with

i~
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infringement is onme ‘which will protect as far as pos-
sible the copyrighted language and yet allow the free’
. use of the thought beneath the lamguage. The evidence
iéﬁ here shows that fthe company] insofar as it has used
the language of .[the lawyer's] forms has done so only
@8 incidental to ftg use of the underlying idea.... In

0 doing it has not infringed. 122/ [Emphasis added]. \

£

119/ Brown Instrument Co. v. Warner, 161 F.2d 910 (ﬁic, Cir. 1947

120/ 3} H. Tate Co. v. Jiffy Enterprises, Inc., 16 F.§.D. 57lfQE.D. Pa. 1954).

121/ See 2 Nimmer on Copyright, § 166 (1976) and 17 UFE;;- § 102(b).

122/ 253 F.2d 702, 706 (2nd Cir. 1958). See alsg,rﬂa:ggurc, Brace & World, Inc.

fggggggh;gi;gg;gg;aiggggii 329 F.Supp. 517 (S.D.N.Y. 1971),

* i. ! Cx)
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" that uapyright prDLecéiQﬂ for programs does nnt threaten to black the usge.

i

‘of 1deas or of program language previausly develaped by others when that

' £

uge 1s ne¢essary to achie?e a certain :egult. Hheu nther languagg is
a : t

available, programmers aié Egee to read capyfighted programs and uge the
123/

idess a%pndied in them in‘prepsring their own works. This prsztige of

:nursa, is impossible under a pateat system, where the pragess ‘itself is . 1

pfatected, and difficulg unde: trade gecrecy, whé?e EhE text of(a program i . »
. _ p
is designed not La be revealed. ) . .

123/ The availability of alternative nnn—iﬂfriﬁgiﬁg language is the ryle
Tather than the exception. The following colloquy to that effect took place’
at the tenth Commission meeting. Transcript CQNTU Heeting No. lD at 44=45,

"Commissioner Hill er: How many different ways are there to produce a

pro gram...?

Dan HchacEené* An infinite numbef in principle, and in pfactice dozens,

hundreds.

Miller: So it is comparable to Ehe theoretically infinite numher of w&yﬁ of
writing Hamlet? : . ‘ -

McCracken: I believe so. It is not really true that there is a Very re-
strictive way to write a program [which might make it] not copy-
rightable. 1 don't believe that at all. '

Miller: When you say "infinite," I assume . that along that scale thefe are
increases and decreases in the Efficiency with which the machine
will operate? :

: < ’ o
McCracken: Eerhapsi ; )

Miller: 1In all of the programs that we have been talking about this morning,
with particular reference to...compiler programs, does it continue
to be true that there are an infinite number of ways of writing
particular programs to do particular Jjobs?

McCracken: Yes.... There are hundreds of [different] compiler [prcgfams
for] going from FORTRAN to some machines....

*Vice President of the Asgociation for Computing Machinery

€

- . 'The unders:ared language from the Bgatdalez decisinn indiggtes S
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' "Pt@gfaggiifé'a éeiﬁtivélj'ﬁgﬁ,;ype of writing and the”ﬁa§=in”
whiﬂhfcapyright prute:ta-th&ﬁifé not univérsally understood'.. _Becéhse they

at

- are used in conjunction with machines there has not been universal agteemgnt
ab@ututheiptéptiety of céﬁyfighc'prqtégtian; Pfograms Ehaﬁ;d no more be Fon=

4 1

s;defed iaghine psitsrthan videacapeé éggﬂld bé considered partg_of ] -
'#quéctﬁrsSbfﬂgﬁﬁnatE::?ﬁﬁ éar;s»éf sound fepiﬂdugtiqa equipment. Ali :fﬁA
three types éf.%@fks are capable of;cémﬁﬁniség;ng with H;msns,;gﬁaAfar s
~ grgatet extent than the coined code words disﬁﬁsseé by Judgevﬂégd in |
3 Bg;ss.?i Négggpgl Quﬁtatign ngggggééillﬁ aliighreg instances the medium in

which copyrighted material is stored is moved past a sensing device at a

set speed, cadusing electric current-to flow, and ultimately resulting in

the movement of machine parts to ptint words, display pictures, or create
J- , , . 6
_sounds. All of these events may occur through the use of machines without

placing EGﬁirigh;ed works in them. A typist may create a printed document

g

that is indistinguishable from computer output; a television system may

produce pictures w}ihaut the use of a fixed work; and instruments may be

used to create the sounds which are found on phonorecords. All that copy-

right protection for programs, videotapes and phonorecords means is that

users may not take 'the writings of others to operate their machines.: In

i

| each instance, ofie is always free to make the machine do fhe same thing as
it would if it ha? thé copyrighted work placed in it, but only by one's own
creative effort réthet thaniby piracy. ;
It has been suggested by VicEEGhairmaﬂ.NimmEr in his separate
125/ .

opinion that ptogréms be copyrighted only when their use leads to %gpyé

124/ 276 Fed. 717 (SiD;N;Y_ 1921), discussed p. 35, supra.

|

125/ See pp. 66-69, infra.
o '
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j;§§§§?éditing or the production of graphics copyrightable. It would, however,

’exclude a. program théﬁ“mighfﬁbezﬁsed:tn assist‘;isffic flow in rush hours .
or to mﬂnitnf the vital sigﬁs of patients under intens;ve cate; This
_distinctién is not cansistent with the dEEigﬂ of the Act of 1976, which

was clearly :&,prate:t all wgrks of autﬁarship frﬁm the moment af their

fixatiﬂﬁ in any tangible medium of expressian. Further, 1t dgeg-nat square

with capyright ptactice pESEiPRlprBEﬁﬁ which rggng es :gpiright protec-
\

tion for a work of gutharship regardless of the uses to whigh it may be put.

The copyright status of the wriEEEﬁ ruigs for a game 6r a sys;em fur the

'7qperat1un of a4 machine is unaffected hy the fact that those rules di rect

.

the aﬁginns of those who play the game or carry. out the prgeess, Ncr has

copyright been denied to works simply because of their utilitarian aspects.
It follows, therefore, that there should likewise be no distinction made

beiween programs which are used in the production of further cﬁ;yrigh:ed
WQTFE and those which are not. ' Should guch g distin ticn be made, the likeli-
hood is that entrepreneurs would simply require that programs ptﬁdueé a
written and, by that token, an unqﬁastignably copyrightable version of
their Dutpuf in order to obtain copyright in the pr ograms themselves.
Although the distinction tries to achieve the separation of idea ffam.
form Qf-EXPIEEEiQﬂ, that'abjective is’better achieved through the zaufts
. . %

exercising their judgment in particular cases. :

The Commission has considered at length the various forms in

N . 126/ 127/
which programs may be fixed. Flowcharts, source codes and object

- _ ——

126/ A flowchart is a graphic representation for the definitiﬂn, analysis
or solution of a problem in which symbols are used to represent operations,
data flow, or equipment. N
127/ A source ‘code is a computer program written in any of several
pragramming ﬂanguages employed by computer programmers.

ey
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‘}Ee-same result will occur on the. first, the second, or the thousandth

4

128/ ' : - : S o C

codes . . are warkg of. autharship in whigh gﬂpyright subgists, pravided they

ate»therpgédéct of Eufficienz intglleétual “labor to surpass the "1ﬂ3u ££1-

cient intellectual labor" _hurdle, which ;hg instfuc;ians "apply liook to
’ : 129/

wall" fails to du. They may not be copied uﬂ;ess such :cpying is

B

authorized by the pfgpfietnr of the copyright therein or by law. Thét'

pfatectian continues as lﬁﬂg ag the pfagfam remains fixed in a ;angible
: 130/ -
medfum, up to the period provided-in the Agt of 1976; T

. Tﬁét the words of a program are used ultimately in the implementa-

tion of a process should in no way affect their capyrightaﬂility. Tradi-

,Lia;kifwarks have led tg pr sses both more rigid and mOEe flexible

than these to which com iputer programs Iead. When a PthDfECDId-QI

n picture is used in géﬂjuﬁctiﬁﬂ with a properly wcfkiﬂg machine

L,

Euaning! ThE chorus will remain silent Uﬁtil the fgurth mgvement'

of Beethgven Ninth Symphony. and Bogart will stay in Casablanga fntever.

A similar rigidity is found HhEEJDﬂE uses a copyrighted chart to determine

Ehexsine of a fifty degree angle. The ptn;eés is virtually immutable.
lhat is less true when a program 1s used, since it contains alternative
bfanéh:s selected only after use has begun, meaning. that the p(acess may

be different with every use.

. 128/ An object code 1s thé verslon of a program in which the source code

léﬂguage is converted or translated into the machine language of the com-
puter with which it is to be used.

129/ See note 120, supra.

130/ For the works of individualls, life plus 50 years. For the works of

employed, pseudonymous or anonymous authors, 75 years. 17 U.5.C. § 302.
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T T ‘\ Ihe text of the new Eapyright law makes it clear that th placement
af(é\

\

5.

cupyrighted work’ inta a cgmputer -~ or, in the jargcn of the trade, the

"inputting" of it == ig the pfeparatian of a copy. This may be éscertai ed

by resding tngether the definitians of "copies" and "fixed" found in Section. -

101, In pertinent part they read as follows:
: N . "Copies" are material ﬂbjects «»» in which a
wcrk is fixed ....

A . A work is “fixed" <+« When its embodiment in
< © . & copy ... is sufficlently permanent or stable L
A to permit Mt to be perceived, reproduced, or
otherwise communicated for a period of more
‘than transitary duration. -

Because wurks in- cnmputer storage may be repeatedly rep d' ed they are

L e

. . i 131/
fixed, and thus are copies, )
4 . = LT
N ) It is difficult, either a5 a matter of legal interpretation or
X ' .

. . ‘ :
technological determination, to draw the line between the copyrightable ele-. [ﬁ

ment of style and expression in a Qnmpu;er program and the process which

" under llE it. Sowme examples of the ways in which coples of programs can

VZEE made may’help to explain the nature of this problem and to place it ' =

in its proper perspective.
A computer-program may be misaﬁpfapriated in a variety of ways,
In the first and most straightﬁgfward instance the program listing or the

programmer's original coding sheets could be photocopied, which would clearly

be an infringement. The unarguably capyr;ghtable writin asfbeen taken. But
what if the program, rather than being recorded on paper, is recorded on mag-

netic tape or disk? If the tape is used, without authorization, to produce a

printed human-readable, version of the program, again an infr ringement has

131/ Insofar as a contrary conclusion is suggested in one Teport accompanying the
new law, this should be regarded as incorrect and should not be followed, since
legislative histnfy need not be perused in the construction of an unamblguau%
statute. Cf. House Répmrt, supra note 1 at 53, with the plain lanpuage in the

_Btatute def*n*pﬁ “Fi“éd W .

e,
N
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occurred.- Should the result Bezdifferent if the Lépelié cbpled? That copy

EQS;sggll be used to prepare a printed version atrwillé There 18 a oine-fo-~

one car:espandeﬁce between the printed characters on paper and the magne-
tized areas of the tape. The tapé'iéAsimply a version of the program from
which a human*feadable copy can be produced with the aid Qan machine

or device.

1 a program is copied into ﬁhe memﬂiy'@f a8 computer it still
‘orm from which a human-readable version may be produced.
That 1$,AthE%Epr in the computer's memory may be duplicated, just as a

oded on magnetic tape

nay be. Only when the

e}

version listed on paper or
program is inserted,.instruction by instruction, into Ehégétﬁgégging Elg;.
ment of the computer and electrical impulses are sent through the Qirﬂuitfy.
of the processor to initiate work is the ability to copy lost. This is

true at least under the present state of technology. I it should prove

S .
- c e . s
possible to tap off these impulses then, perhaps, the process would be

=

all that was appropriated, and no infringement of the copyright would oceur.
The movement of electrons through the wires and components of a.

computer is precisely that process over which copyright has no control.

Thus, copyright leads to the result that anyone is free to make a computer
carry out any unpatented process, but not to misappropriate another's

i

writing to do so.

Drawing the line between the copyrightable form of a program and

K

the uncopyrightable process which it impléments is simple in the first in-

and the new applications which advancing technology will supply may make
i ’ . .
drawing the line of démafgatian more and more difficult. To attempt to

establish such a line in this Report written in 1978 would be futile.

C'\,g;
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Maétrinfringemgﬁtﬁﬁ at least in thelimmédiata fugufé; are kely LQ involy

=

simple copying. In-gﬁe event that future technulagy permits prngrams :

‘to be stated

5en

glng devices or pefmits future iﬂfringers Lo use an

orally for direct input to a computer through auditory

uthor!'

oy
w
e~
L]
]
o
[a]
]
B

without copying, difficult questions will arise. ,Should a line need

to be drawn to exclude certain manifestations of p:ggréms from copyright,

that line should be drawn on a case by case basis by

designed to make fine distinections, the federal judiciary.

‘H‘

-he institution

e, The Economic Effects of Program CDpyright

That copyright gives authors exclusive rights in their

writings seem

-

ed to the fear that pro e@ti@n

s ‘to cause some to equate it with all mgnapgliesi This has

or programe may give the copyright owner

[l

Ehe power to dnminate the. prgfam market , the machine market, or both.

To

]
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begin with, fit is necessary fo distinguish between those lawful

, monopo olies whose existence is permitted or even encou raged on palicyrgraunds

olies which are détlafed %0 be inimical to the public

good. Permitted monopolies generally are found in r regulated industries,

such as

v

H

ublic utilities, in which economies of scale afeﬁéé gréat that

’ 4

the existence of more than one firm akes little sense and in which

regulation, when properly accomplished, prevents such abuses as.monopoly

pricing or refusals to deal. Limited monopolies such as patEnté and

copyrighes aEE'Enzauraged, while the public intere

t i

[x]
[in
o
[
v]
™
i
el
it
o
[=®

in various ways. Protection of the general good is found in the limited

term and stringent standards assaciated with,patents, the-pfﬂSﬁripﬁian

of the pratectign of ideas under cgpyright, and the refusal to allow the

‘ 6! :- 1]

n
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1EKEEﬂSiDn of patents or capg:igh;s bgynnd their limited acapea. This 1&5;

" matter may be ﬁhE heart ﬁf the gconcern abeut the economi ffégt of'

B ' '-V‘cdpyrighta . ‘;- | L o |
o A , . The-utilizatign of 1awful patents tﬁ attempt to moﬁnpnligg ] X?E
P unpatented pEDEEEEEE has been éﬁnsis&ently found uglawful;léélﬂecauée copfjl

i B
i

M - arallel line nf cases dnes not ...

- right grants na»mancpaly'av&r ideas,,a

réally exist, but in cgftain 1nsta,£ea gourta have reached Eimilar results.

-\A | l_
In a leading ccpyright=antitrust rase Judge Frsﬁk gutlingd*hﬁw competing *
A Co . L
public interests could be balanced: s = o . .

L. i N
We have here a conflict.of policies: (a) that
of preventing piracy of copyrighted matter and
(b) that of enforcing’ the anti-trust laws. We
must balance the two, taking into account the
. comparative innocence or guilt of the parties, . N
the moral character of gheit Tespective acts,. ‘ :
the extent of the harm to thg public interest,
_ the penalty inflicted on th Jcopyright ewner]A
fL - - if we deny it relief. AE the’ defendants' piracy
~ . _ is unmistakably clear, while the [owners'] in-
fraction of the anti~trust laws is doubtful and
at most marginal, we think the enforcement of
the first policy should cutwgigh the enforce- -
ment of the second. 133/ ,

Thus ‘it is not the fact of a ccnstitutianal and statutory monopoly which is
134/ 1 i

g

disfavored, but only sbusés Gf the lawful mnnapaly.

One of the hallmarks ,f a cempetitiva 1ndustry is the ease with

- which entrepreneurs may enter inte campétitinn with firms already daing

—— - e
* =

132/ Morton Salt cDSAV. "G, 5. Suppiger Co., 314 U.S. 488 (1942) Mercoid

Ggrp,'v. Mid- CDntiﬂEﬂt Investment Co., 320 U. S__6§1 (1944). -

o] . i iy
133/ Alfred Bell & Co. v. Catalda Fine Arts, Inc., 191 F.2d 99, 106 (2d Cir.
“1951). - ,’ : ’ ‘

=

i34/ For anothér case in which the same court riiused to permit a copyright

"owner to use his lawful monopoly to the detfimenmfmf the public, see

Rgeemont Enterprises _Inc. v. Rﬁndgm House,. Inc., 366 F.2d 303 (Ed
Cir. 1966).

i : B C;—; :.’ . \C
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5 business. The absence of sig nificant barriers to entering the progdam-
writing rket is striking. There are several hundred independent tirms
» 35/ : -
whose Etﬂck in trade is" computer programs.  New.software firms can be

[¥r]

formed with few people gnd little money; entry into the market has thu
136/ °

tar been fairly easy. None. of the 'evidence neceived by the Commission
suggests that affor ,,g copyright to prograps would in any way permit pro-
gram authors to monopolize the market for their products. Nor is there

any indication that any firm is even remotely close to dominating the

The effect” uf pfugram copyright on the retail prices of consumer
goods and services is so.small as to be undetectable. Across a wide variety
:0f industries, packﬂg&d}s@ftﬁaré amounts to between one and two percent of

data processing expenses which themselves comprise a like percentage of a
137/ o
firm's groes income. This has led one commentator to dESCt%bE data

. processing costs as a whole as "a inseel pvel expense, probably less than
1

the phone bill of an average company. Thhs from each one hundred

one and two dollars
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on data processing, of which from one to four cents are spent on packaged
software. There 1s no easy way to separate the costs of Krotdetion out

from that figure, but it is clear that such costs are miniscule when com=
7
pared to a tirm's tDEQ{\Gpéfatiﬁg expenses,

¥

N - _ I e — \

el

5/  Harvey, "The Dev eloping Software Industry,” lutosystems 34 (Jolyv 19760,

136/ Computer Sciences Corporation, which has over 10U million {0 annual

sales, is saild to have been tounded on capital tovestment of less than
$1,000. '

137/ Helkaughlia, “19764 pp Budgets,” Datamat S0 (February 19769,

¢ 138/ 1d.
"!
. ¢!
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The market for computer hardware has been characterized by savere

but not insurmountable barriers to entry. Economies of scale are very

great; a firm must be prepared to invest tremendous amounts of money
. 139/
in creating, building and m ,azketing machines. Natural barriers to

entry, such as economies of scale, should not receive the opprobrium

properly reserved for antlcompetitive consplracies. Barriers erected

H
by present members of an industry may well be, and fréquently are, .
antitrust violations.

The inability of hardware firms to domipate the software market

was recognized by the Public Interest Economick Center, when it stated:

[W]hatever their higgnrical daminaﬂﬁégqthe hardware
corporations lack theVability to control entry into the
software market, and .\. thelir market shares are being
steadlily eroded by the iﬂdEpEﬂdEﬁtH. Thus, we can ten-
tatively conclude that protection of software ... serves
to benefit consumers by enhancing competition and
increasing long-run supply. 140/

attacked by the dertment of Justice on numerocus occasions. As the

result ot an early consent decree, IBM, the largest firm in the industry,
has apreed to sell its equipment instead of only leasing {t. 1In 1969,
fmmediately atter the Justice Department filed its antitrust sult, IBM

stopped selling its machines and programs as a package, thus endigj a

poverament is currently prosecuting that action agafust IBM through

which it seeks the diviston ot IBM into several firms, much as resulted

Andahl Corporation, a newcomer Lo
8] tive years and $45 million beruzu
Amdahl Live with IBM's New Strategy?,’

lau/ PlE=C

Report, zupra note 24, at 1v-13.7

ERIC

Aruitoxt provided by Eic:



1

o

[y
I

141/
in the Standard 0il case. This relief, as is typically the case in an

antitrust action, is directed toward the sources of a firm's all eged domi--

[

nance of an industry. It is inter resting to note that neither the govern-

ment nor any priv ateYantitrust plaintiffs has :ver argued that IBM's asser~

tion of copyright irn/its programs is even remo ely related to its alleged
anticompetitive behavigr.
Successful antitrust attacks where -copyright was important to the
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cause of action apparently have occurre

w
o

right rganizations. Both ASCAP and BMI operate under consent decrees

which resulted from Justice Department actions directed toward the monopoly

were not only pooled but were available
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prietors as well as to the defendants to obtain perfnrmanﬁé rlghtsi Another

e
attack on ASCAP showed again that it is net the Cﬂpyflght mgnnpmly which
) L
i1s disfavored, but rather attempts to extend that figh 'Q agqulfe monopoly

{

w

power in the market. When a music publisher who belangedkfa'§5CAP sought

amages for infringement from film exhibifors who had withour license shown

[
el

films containing plaintiff's music on the soundtrack, in denying the relief

&

pak

sought , the court ruled:

annot be sought in the copyright mono-
ich was not granted to enable plaintiffs

et yp another monopoly, nor to enable the

ge c

copyright owners to tie a lawful monopoly with
an unlawful monopoly and thus reap the henetits
ot both. 142/

141/ standard 011 Co, v. United Scates, 221 U.5. 1 (1911).

135/ M. Fing{K,& Sons v. Jdensen, 8O F. Supp. 8473, B4K-4Y (D, Minn, [(Yad).

ERIC

Aruitoxt provided by Eic:



The policy implications of such cases seem clear and correct ——

the lawful copyright monopoly may ot be used other than asrintendedi A
s, monopolize his expression but nat the market in which

Interest Economics Center

be permitted to assert

in instrument of dubious

separate entity to do its program—writing to avold any prascripciﬁn of its

. ownership of program copyrights. The PIE=C proposal may be less than

rele ,lnt to the extent that it might lull its advocates into a false sense
of hévfj dealt -with the problem of industrial concentration when they have

not . Baéng against bigness at all casgs should not be a substitute for
nnalytical action on behalf of the general public and consumers.

Un the whole, the direct approach against alleged monopolists
seems tar superior to fighting percelved economic evils on copyright

prounds. The entorcement and, where necessary, emendation of present anti-

e : . - .
trua[;daus is more approprilate to the problem, 1f any, ;Zzzzlme invention
T - F
of o ¢lass of works which are generally copyrightable but not when their

authors are distavored, for whatever well-intentioned reasons. In the

patent and copyright antitrust cases there is no language suggesting

that statutory protection should be unavallable to the defendants, notwith-

i

standing the proof that they had abused their lawful monopolies.

such o remedy on bald ﬁuﬁpifgéﬁ would indeed be unjust.
) #h ’
. ’
}

la3/f  PIE-C Report, supra note 24, at IV 13,

Lt
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f. The Cultural Effects of Program Copyright
The introduction of new meahs of communication with their atten-
dant new modes of expression often raises questions regarding the intrinsic
values of such works. The works of Beethoven, Chopin, Stravinsky and
Hindemith all enjoyed less than immediate success. Early works of all of

these innovative composers were condemned for being ocutside what was then

m

felt to be the cultural mainstream. .But, as perceptions have changed,

[ . s

the contributions these composers made to breaking with traditiom and
A B

£

enriching the breadth of expression in our musical heritage have overcome

the barriers to new ideas which traditionalists would have imposed.

literary or artistic merit for determining copyrightability. The perils
of such an approach have long been recognized. Mr. Justice Holmes, in

upholding copyright in a chromolithographed circus poster, said that:

1t would be a dangerouys undertaking for persons
trained only in the law to constitute themselves
final judges of the worth of pictorial illustra-
tions, outside of the narrowest and most obvious
‘limits. At the one extreme some ‘works of genius
would be sure to miss appreciation. Their very
novelty-would make them repulsive until the public
had learned the new language in which their auther
spoke s It may be more than doubted, for instance,
whether the etchings of Goya or the paintings of

Manet would have been sure of protection when seen

for the first time. At the other end, copyright
would be denied to pictures which appealed to a
public less educated than the Judge.  Yet if they

command the interest of any public, they have a
commercial value -- it would be bold to say tha:

ERIC
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they have not an aesthetic and educational value --
) _, ~and ‘the taste of any public is not to be treated with
?f contempt. 144/ ot
This principle has been consistently followed in cases emphasizing

is that the 'author' contributed something more than a 'merely trivial'
145/

[footnote omitted]

variation, something recognizably 'his own
These judicial opinions clearly illustrate that courts have assiduously

of

rr
L)

avoided édapting the critic's role in evaluating the aesthetic merit
works of authorship.g To attempt to deny copyrightability to a writing
because 1t is capable of use in conjunction with a computer would contra=
vene this sound policy. Where could a mean iingful line of demarcation be
drawn? Hetween flow-chart and source code? Between source code and object

code? At the moment of input into a computer or microprocessor? The
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must be drawn 1s between the expression and the idea; between the writing
and the process which is described. This proposal acknowledges the pro-
priety of keeping cultural value judgments out of copyright. The only
legitimate question regarding copyrigbtability is: “Is the object an

al work of authorship?”

('i‘ g

rt
Lo

gj ' p\,\;*
The Copyright Clause of the Constitution empowers th ngress

gestablish a patent and a copyright system fLo improve the general public

hyw]

Jeeful Arts.'

weltare, by "[plromoting...the progress of Science and

Patent protects inventions and copyright protects the writings of authors.

As previously J?E;gggéd the term "writing' has been liberally construed to

144/ Ble ﬁtﬁ1n V. banJldADn Lithographing Co., 188 U.S5. 239, 251-52 (1903).

145/ Altred Btll and Co. v. Catalda Fine Arts, Inc. 191 F.2d 99,

{(2d Cir. 1951); see also bksquire Inc. v. Ringer, 194 U.5.P.Q.
30 (D.D.C. 197Q)i - j '

-
.
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‘embrace the fruits of lﬂEEll ectual and sesthéfit labor embedying any

modicum of original effort’

some with great cultural value such as the novels of Pulitzer Prize
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winners and Nobel Lau?eates; original paintings,
and masterful musical compositions. It likewise shields works of little

Or no aesthetic merit: advertising copy, picture post cards, videotaped

[

wrestling matches, violent and sexually explicit films and the most banal

popular music. The contribution of these latter works to our culture is

)

nor any governmental or

"l\

at best questionable. Neither the Supreme Co

[

or cultural impact of

m

private body has been able to assess the socla

gexually explicit materials, let alone the cultural impact of the protec-

L]

tion of such works by copyright. Their contr ibution to the "quality o

its impact may not even be qualitatively
: g
identifiable. The kinds of qualitative 1mpacta which computer software

i

life" is not quantifiabl

may have on the “quality of life" may at legst be described. -
L .

Declining costs and improved performance of electronic hardware
are bringing powerful miniature computer systems into small businesses and
*

the home. These computers and the more powerful and cheaper generations

a

ofgfimilar systems which will follow have the potential Yo enrich ou

2]

lives and aid in communicatien among humans in ways as yet inconceivable.

Personalized high quality education, at present available only to the S
wealthy, will be within the reach of the small school system and the

dverage consumer in the home. Health care in public clinics will he pro-
vided on a more individualized, personal basis by using computers ta aid

the physician in communicating with his patient through complete and accu-
rately maintained medical records. Leisure time can be enriched both by
Btudying and by pameplaying on home computer systems. , The possibilities
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provided by the technology are virtually limitless. They are dependent -

only on the ingenuity employed in developing the programs that enable humans
‘

to communicate their ideas to one another through the intermediation of

the machine and on the willingness of creators of suc h works to disseminate

them at reasonable prices. In considering the "quality of life" in this

country, failing to consider the positive contributions of computers and
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nizing effects which might be attri-
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impact of computer uses upon society are utterly

unrelated to the mode of Protection employed to protect program language.

Ed

¢ It is clear that the uses to which computers are put depend entirely upon

the intent of their users and not at all on the mechaﬁi*@s designed to

. protect programs. To say that
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LA

ocilal problepgs getensibly caused by computer uses is akin to arguing
23 .

) dgainst copyrights for the worst of television shows or against patent

protection for components of gas-guzzling cars on the grounds that such

A% . ) .
works are-détrimental to American culture,

g. Concurring Opinion of Commissioner Nimmer

I concur 1n the Commission's opinion and in its recommendationg

| _ 3
teparding software. | do, however, share in a number of the doubts and
vuncerns expressed in Commissioner Her rsey's thnugvtful dissenting_

146/
vopinion.  What is most troubling about the Commission's recommendation

ot open-ended copyright protection for all computer software is its

tarlure to articulate any rationale which would not equally justify

L4t/ see p. 69, 1n1r1
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n for the tangible expression of any and all original

o

copyright protecti

L=

logy, business, or otherwise). If
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ideas (whether or

‘literary works' are to be so broadly construed, the Copyright Act becomes

a general misappropriation law, applicable as well in what has traditionally

=

been regarded as the patent arena, and, indeed, also in other areas to which

1
-]

neither copyright nor patent law has previously extended. This pose ser-

lous constitutional issue in that it is arguable that such an approach

stretches the meaning of “authors" and “writings'' as used in the Copyright

lause of the Constitution beyond the breaking point. Apart from-the con-

o

[

stitutional issue, it raises policy questions, the full implications of

me, knowing what we now know

=

which remain murky at best. Still, at this t

dbout the nature of the computer industry, its needs, and its potential for

great coptributions to the public welfare, I am prepared, on balance,
to support the Commission's conclusions and recommendations.

possible line of
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At the same time I should

h between protectible and nonprotectible

=

i

demarcation which would distinguf
sottware 1n a manner more consistent with limiting such protection to the

conventional copyright arena. This suggestion is made not because I recom-

mend its immediate implementation, hut rather because it may prove useful
it :

in the years to come if the Commission's recommendation for protection of

all sofrware shduld prove unduly restrictive. In aucl circumstances it may

=

ection for software to those computer

=

prove desirable to limit copyright pro
programs which produce works which themselves qualify for copyright protec-
tion. A program designed for use with a data base, for example, would
clearly be capyrightable since the resulting selection and arrangement
ol items from such data base would itself be copyrightable as agcompilation.

Thus, a program designed for use in con junctlion with a legal informatios
= *
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retrieval system would be copyrightable since the resulting enumeration

of cases on a given topic could claim copyright. A program designed

for a computer game would be copyrightable because the gutput- would
sf’

itself constitute an audiovisual work. (For this purpose the fact that

= < = ""“ = = i
such audiovisual work is not fixed in a‘tﬁggiple medium of expression,
and for that reason is ineligible for copyright protection should not

invalidate the copyright in &he computer program as long as the progtam

medium of expression.) On the other hand,

ibl

‘Hm

rﬂh

self is fixed in a

qm

programs which control the heating and air-conditioning in a building,
‘#h determine the flow of fuel in an eagine, or which control traffi
would not be eligible for copyright because their operations do not

$. .t 1in copyrightable works. The fact that such a program might ajlso pro-

4

[

for a printout of written instructions (which would be

vould only render protectible that particular aspect of such a prog

The distinction here Buggested appears to me to be consistent with
‘he recognized copyrightability of sound recordings. It sometimes has
been argued that while printed instructions tell how to do work, computer

vgrams actually do the work. But this is also true of sound recordings,

which in a sense constitute,a machine (the phonorecord) communicating with

another machine (the record player). A sound recording contained in a phono-

record does not tell a record player how to make sounds which constitute

a Cale Porter melody. Rather, it activates the record player in such manner

as actually ta create such a melody. But Commissioner Hersey has made another

and most important distinction. ''The direct product of a sound recording,

when it is put in a record player, is the sound of music -- the writing of
147/ :
the author in its dudible form." The point is that the operation o
’ [

=

the

¥7
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sound recording produces a musical work which itself is copyrightable. That

sufficient to render the sound recording itself copyrightable quite apart

[
]

£

from the separate copyright in the musical work. This principle is directly

analogical to the distinction suggested above with respect to computer \

programs.

This dissent from the Commission Report on computer programs takes

thE;ﬁ%&j that copyright is an inappropriate, as well as unnecessary, way of

pyotecting the usable forms of computer programs.

1
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Its main argument, briefl

/ In the early stages of its development, the basic ideas and methdds

/. In

e contained in a computer program are set down in written forms, and

[=n

to

m

hese will presumably be copyrightable with na change in the 1976 Act. But

[md
[
j—

the program itself, in its mature and usable form, is a machine contrel ele-

It

1]

utional grounds and for reasons

[ad

ment , a mechanical device, which on Consti

of social policy ought not to be copyrighted.

- The view here is that the investment of creative effort in the

devising of computer programs does warrant: certain modes of protection for

these modes alr

tha ady exist, or are about to

brd
<
-
gl
1
w
=
=
r
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the resulting d

be brought into being, under other laws besides copyright; that the need for

copyright protection of the machine phase of computer programs, quite apart

o

een demonstrated to this Comnmission;

jrd

from whether it i1s fitting, has not
and that the social and economic effects of permitting copyright to stand
alongside these other forms of protection would be, on balance, negative.

he heart of the argument lies in what flows from the distinctson

.

=3

ed above, between the written and mechanical forms of computer profs i..:

e

rai

Admitting these devices’ to copyright would mark the first time copyright easy,

S T
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ever covered a means of communication,\pot with the human mind and senses,

but with machines.

ARE MATURE FRQGRAHE "WRITINGS"?

;Sﬁ!ﬁ§§sauchatsh;p“ secured under the Constitution by copyright Works of author-

used by them -- to be read, heard, or seen, for either pleasurable or prac-=
tical ends. Computer programs, in their mature phase, are addressed to

Al]l computer programs go through various stages of development.
In the stages of the planning and preparation of software, its creators set

down their ideas in written forms, which quite obviously do communicate to
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cted by copyright with
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human beings and may be prot
LEH,
But the program itself, in its mature and usable form, is a

rpose be
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machine control element, a mecha

mputer to perform mechanical work.

=
=
]
\ﬁ

engaged
The stages of development of a program usually are: a définitioni
in eye-legible form, of the program's task or function; a description; a
listing of the program's steps and/of their expression in flow charts; the
translation of these steps into a "source code," often written in a high-

level programming language such as FORTRAN dr COBOL; the transformation of

within the computer, through intervention of a so-called

compiler or assembler program, into an “object code.™ This last is most
often phigsically embodied, in the present state of technology, in punched

cards, magnetic disks, magnetic tape, or silicon chips -- echanical

.
[ad
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* Every program comes to fruition iLn its mechamical phase. Every

program has but one purpose and use -- one object: to control the

electrical impulses of a computer in such a particular way as to carry out

the work.

An argument commonly made in support of the c,pyfighéabf"

[l
Y
=
e
¥
]
-

1 inary printed (and obvious

computer programs 18 that they are just lik

y—
]

ord

[y
-

copyrightable) lists of instructions for mechanical work. The Computer Re-

port calls programs (above, p. 23) "a form of writing [which] consists of

point. Descriptions and printed instructions tell human beings how to use

aterials or machinery to produce desired results. In the case of computer

=]

programs, the instructions themselves eventually become an essential part

of the machingry that produces the results. They may become (in chip or
a permanent part of the actual machinery; or they may become
- §

parts, or tools, insertable and removable from the machine.

hardwire form)
interchangeable
In whatever material fon be machine-control phase of the program, when

activated, enters into the computer's mechanical process. This is a device

Printed instructions tell how to do; programs are able to do. The

language used to describe and discuss computer programs commonly expresses

this latter, active, functional capabiliby, not the preparatory "writing®
HhX prej cor) E

=

‘%Drt on New Works (below, p. 84)
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It utters work.
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echanical fact.
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'l ogous to what we
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over a ma gnetlz;d head,

ce of copy

as a basic principle that

video Eapé&,

municate information(

Work is its.,only utterance and

It is ﬁDE sald that the programs
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on.

s the functions of' the computer. They

ﬁﬁput%ﬁ Eﬁag&ams suggests that musical

s

ve been describing. ’'Both

k gets do E.
lly differen

rders of work. And .the differ-

Copyright should subsist in .

p that is fixed in any way (including books;

etc.) which communicat
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of igible to a human being.

its only purpose S50 far
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+  mature program is purely and
W

s
4

il -

The tunctions o

different in nature from

¥ Tdeotapes.

Recordings,

[E

Aruitoxt provided by Eic:

it has indeed begome

films,

the matter

irrelevant evén befo The

ﬁtally and absolutely

of sound recordings, motion pictures, or

and videotape produce for the human ear

A
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and/or eye the sounds and images that were fed into them and so are simply

of expréasion, of the writings of their

media for transmitting the means

‘C‘h

¥

. “authorg: The direct pradugtﬂgf g.séund recafdigg,~%hén it is put in a record

piayerﬂ is the sound of music -- the wrltlng of the authgr lﬂelﬁs audible form: -
. . . ¥

Of film, it is a combination of:picture and ggqné -~ the writing af the suthaf

in its visible and audible forms.” Of video tape, the same.. But the diregt

product of a computer.program is a series of electrun;c 1mpuLs 8 ﬁhiﬂh

aperate a computer; the "writing” of the author is apent iﬁ‘zhe lahaf of

o 5

‘the maahines The first three comflunicate with human beings. The computer

7érprggfa@ communicates, if at allg only with a machiﬂéi ‘ R
And the nature of the, machine that plays the saund fEEQfdlﬂg is o

fundamentally and absulutely dlfferent from that af the machlne that uses

=

software. ' The record player has as its sole purpgse the perform ance of »

[l

the writing'of the author in its audible form: The computer may in some
L

T

u-‘

i i £y
stances serve ds a storage and tréﬁ%mlssicﬁ medium for writings (but i

s

(WP

different wrltl'g from those of the computer programmer -- i.e., data

b i‘!ses)sin their ﬂfigiﬁél and entire text, ip whlch ases these writings can
: ! M : a ) ' .

- be ‘adequately secured at both ends of the transdction by the present copy-
- . , Rk e ( ;

right %aw; bu: ln the Qverwhélmlng ma jority of cases its purppses are pre-

i

cisely to use programs to transform, to manipulate} to select, to edit, Eﬂf‘

p sea§éh and find, to compile, *to Eﬂntral ‘and operate’ ED p rs and a vast
* . Lo, . .

ay of cther machln”'and systems =-- witﬁ a result Ehag t@e prep racg!y 

o
-y
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fgrm, b2cau53ath§‘§rggram has been fabricated as acﬁéﬁhihe ééntfal element.
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'tha -dees these sorts ,of work. - It {5 obvious that the means of exXpr
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An appropriate analogy to computer programs, in their capacity to

do work when passed over é;magﬂetizéd head, would be such mechanical devices
as /the code-magnetized cards which open and close locks or give access to

S ©  automated hank tellers. These are nctgcgpyrightable; e
- But a more telling analegy, gince it speaks to the supposed

instructional nature of programs, is afforded by that felative}y primitive
B = L)
mechanical device, the cam. A cam, like a mature computer program, is the

objectification of a series of instructions: "Up, down, up, down ...," or,

ST~ /

“ln, out, in, out ...." A cam may be the mechanical fixation of rather. .

intricate and elegant instructions. A cam controlling a drill mayEQﬁbgdi
. . . * . - = : -
such instructions as, "Advance rapidly while the hole is shallow, pause and’
3 : retract for a short distance to clear chipa, advance more slowly as the hole

goes dgepafgﬁs;@p at a percise point to control.the depth of the hole, re-

‘

! ¥

e

tract clear of the hole, dwell without-gotion while t%e work piece iSVEjEEtEd
and another loaded; repeat procedure." ﬂ?égpﬁuﬁér programs can and do embody
precisely similar instructions.) 'But although such a cam was originally

¢ ' - -

conceptualized, described, and written out as this series of instrucfions

[y

1 fot desired work and is, in its mature form, the material® embodiment of ¥he
e ‘instructions, cidpable of executing them one by one, no one would say (as.
: 4 y y

the Cofmission now says of another form of "instructions,” the mature computer

pr%g:am) that it is a literary work and Shégld‘be copyrighted. - \\

*To support .the proposition that programs are works of authorship

- v )
the Report says (above, .p. 23) th;t "the inétru;ticns that maké up a pro-
gram can be. read, unéérst@adi and Ealiawed by a human being," and (gbdvei;
P 52) thgé PEDgf;mB “afghéngbié_Fémphasis theirs] of cammuhiéating witk

!

, humans....” Programmers can and sometimes do :%ad each other's copyrightable

= ! . . .
. 7. . R r . \\*;fﬂi
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preparatory writings, the early phases of software, but the ;mpl tion of
these statements is that programs in their machine form also communicate

with human ''readers' -- an implication'that is necegsarily hedged by the

]

careful choices of the verbs “could be" and "are capable of"; for if a

“skilled programmer can ‘‘read" a program in its mature, machine-readable

form, it is only in the sense that a skilled home-appliance technician can

"

"read" the equally mechanical printed circuits of a television receive

bty

It is clear that the machine gontrol phase of a computer program

is not designed to be read by anyone; it is designed to do electronic work
Ld -

that substitutes for the very much greater human labor that would be-

required to get the desired mechanical resfilt. In the revealing words of

the fep@rﬁ (above, p. 23) programs “are used in an almost lim iitless. number .
of ways to release human beings from ... diverse mundane tasks ...." Lo,
* The G%Emissian Report thus reconmends affg}dingvccpyright protec-
tion to a labor-saving mechanical device. .
15 COPYRIGHT PROTECTION NEEDED?

We can agree with a memorandum of 'the Commission's Software Subé%m—

mittee that computer programs "are the~resubt of intellectual endeavors’

volving at least as much human creativity as the preparation.of telephone

" books or, tables of compound interest' —~ or, we ﬁight add (thinking of the

high-pressure valves for

o
R
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r
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im
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1]
e
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el
Ls]
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mechanical phases of programs

etary rockets or of special parts for racing cars for the Indiana-

interplan
- ’ 2}
polis 500 The investment in these ang!avgrs, often dazzling in their
*
iRtricacy and power, does 11dEqu§&Bf£;t legal protection of the resulting
3

devices.® T, 5 ,

But is copyright a necessary form of protection? A&¢ording to the
evidence placed before tfhe Commission it is not.

. t . '
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148/ CISAC document no. CJL/78/45.266, p. 2.

In all the months of its hgatings and inquiries, this Commission

n given a single explicit case of a computer "fip=ﬁff" that: was

L
i
(1

< not amenable to carrEEElQn by laws other than copyright. Interestlngly,

this exactly parallels the etafrlence Df the World In;ellectusl Prﬂperty

i, . . S
Organization (HIPD) in its search for a mﬁdel form of pfﬂEEEtlQﬁ for com-

puter programs. (gee abave, p. 27528) Aliétaif J. Hirst, attending Ehé WIPO

discussions as representative uf the Iﬁternatlanal Cﬂnfederazlan of Societies
: . . 148/
of Authors and Composers, noted in an ﬂfEiEIE of June, 1978,

3

T B e

At no stage in the meetings of the Group was any
convincing case ever made out for the proposition
that computer software did actually need any
additional legal protection; the most the repre-
sentatives of the computer industry could say was
that Ehey Hauld like some further form of legal
protection." No documented instances of Piracy
were adduced; and there was no serious suggestion
that EE.‘ﬁGlﬂglhal progress in the software field ]
had been inhibited by any shortcomings-there might .
be in the legal protection presently available. .

CoYTU has had precisely the same lack of evidence on this score. A book re-
149/

‘cently published,  describing a large num?er‘nf computer crimes commltted

~in this country, cites no single piracy or other misappropriation that would

have fallen under copyright law. A stuﬂy of 168 gamputef_%fimes by the Stan-
0 ¢ -
ad% avallgble t% the Commission, also failed to

*

ford Research Lnstitute,

turn up any sin gle such.Mase. _ ey v
;e W 2 /

It appears that the existing network of technolpgical, contractual,.

non-disclosure, trade-secret, common-law misappropriation, and (in a few in-
stances) patent forms of protection, posalbly to be joined soon b; Senator
i .

149/ T. Wihiteside. Computer Cspers 7 Ealeg of el;c onic Ehlévery, Embé;zleg
ment and fraud (1978). = =

=

150/ D. Parker. Computer Abuse, Stanford Research Institute, (1973)-

=

£
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151/

Abraham Ribicoff's Computer System Protection Act” -- to say nothing of laws
on fraud, lsrﬂény,.bfeaking and entering, and 80 on -- will beéhulZy ade-
quate, as they apiparentlyv have been up to novMp to the needs of deveVopers,

We will discuss below (p. 84) the ways the fariaus forms of

"
prctecﬁicn will likelj'éffE¢£=the issue of access versus secrecy. ‘
LEGISLATIVE INTENT AND THE EDNSTITUTIDNAL EARRIER ’

"1t was clearly Ehe‘ﬁadéréss' intent,"»thé Report says (above,

'pg 38) "to includ;!gcmputéf programs within the, scope of copyrightable sub-
ject matter, in tﬁé Act of 1976." This intent;ﬁéé by uo means clear. It is
true that in“several places in the legislgtivé.repafts there are passing

4
references to computer programs which seem to assume their ccpyrighgabili;y
under the 1909 Act and, by extension, the 1976 Act. Prier to Ehesg reports,
the only authority for cﬁnsidEfing them potentially copyrightable was the -
. . {
Register of Copyright's letter of May 19; 1964 ~~ itself hedged with dcugt

o . A , £
whether programs were witﬁin the category ©f *ingings of an author” in the

_Canstizuti@nallsensei (On this, see mgréiiﬂawg p. 78), And even thes?

»ia_islative reports contain cautionary léngua§e~aﬁ computer pfégramsi to .
the efféet that they ;Duld be :apyfig%tabze only “td-phe extent that they
incorporate a ;hgrship in‘tée programmer's expression of original ideas, .

‘ . 152/. : . :
ssAdistinggish1dvfrDm the ideas themselves.' Sertion 117 of the new copy~
right‘lsw prév ded for a moratorium precisely awaiting the c@gélusiﬁns of
this Cgmmigsian, and it iﬁdi:atés beyond a doubt that Cangrégs‘hSS not
feached';hé paint,Q§ Elear'intéhtiﬂn ét 1éa5t with respect to the use ‘

" of cgpyrighted wgrksJ _ - \ » ‘ u
igé} 5. 1766, 95&5 Cong., lst Sess. (1977).

152/ House Report, supra note 1; at 54. .
£y
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g?@f its use.

.Thaflegislative’history of the new law can give little comfort
end . _ ) : o ) o
to any whqvwguld suggest that a thoughtful legislative judgment had been

made about the propriety of copyright protection for computer programs.

Where th§§Cgmm§ssi§ﬁ Report finds the»legislative history disconcerting,
. ) '_!.:.,, ‘ . . . -‘i'j.'

it simply avers, on its own authority, that the House Report "should be

regarded as iﬁ;&rre:t and should not be followed." - (note 131, p. 55 above)

Even if the legislative intent were unmistakable, there would re=

-

main the distinct possibility of a Constitutional barrier to the copy-
righting of computer programs. It is an underlying principle of copyright
law, expressed in Section 102(b) of the 1976 Act, that caéyfight does not

extend to "any idea, procedure, Rgocess, system, method of operation ..,
4 L
regardless of the form in which it is described, explained ... or embodied

-

in such work.” This section of the statute is iftended to recognize the

distinction between works conveying descriptions of processes and works

which are themgilvas the embodiment of a gystem or process. In Baker v,
Selden (101 U.S. 99 (1879)), the Supreme Court found that, as a matter of

ligénstitutianal law, the latter are not protected by copyright,

That decision has been consistently applied to deny copyright to

utilitaribn works =- not those, like phonorecords, which contain expression

made perceptible by the use of a machine, but rather thpge which exist

solely to assist a machine to perform its mechanical®function. Profesasor

Nimmer, while criticizing some interpretations of the Baker v. Selden

de

il

ision, recognized that it properly bars copyright protection for a work

153/ '
~ This dissent urges the view (to which Commissioner Nimmer's

153/ 1 Nimmer on Copyright; § 37.2 (1976).
. - . P
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computer programs are exactly the type of work barred %?Eﬁ*:ﬂﬁ{!ight by

R . . [
these considerations,

DISTORTION BY SHOEHORN - . _ :

Concurrence, (pp. 66-69 abévg), seems to lend further weight) that

We now come to two technical points that arise in the Commission's

position on computer programs, matters that we stress here at some length

as two examplegs of/the forcible wrenching that is involved in fitting the
mature computer program into copyright law -- and consequent distortions of <
traditional copyright usages. It is urged that such distortions, with the

= =
& = ok

T [ e - . 5
formidable power of the tomputer industry behind them, must in-the long run

tend to corrupt and erode the essential purposes of copyright.
Copies? - .
—=P-¥s; v _ s

In its attempts to justify the copyrighting of mechanical
- - T . B 7
devices -- the mature phases of computer programs -- the. Commission's

Software Subcommittee was obliged, at sﬁcceé%ive stages, to resort to

i #

cerfain euphemisms.
The first draft of lts report described the usable, mechanical

phases of computer programs as ‘derivative works" -- a term“traditionally
L4 ¥ -

used;-uith respect to the printed word, for céﬂdénsacians, dramatizations,
translaticﬁs, andasc on (each of which has alwsysﬂhsd.tn be gﬁgyfighted |
separately from the paféﬂtél:Wka); When the inv%l%ﬂity of this suggestion
becames evident, the second -draft of the Report characterized the programs

in their usable machine forms, equally with their writfen forms, as “literary.

works."” When the difficulty in maintaining that the mechanical commands °

)

on punched tards, magnetic tapes, disks, and printed circuits in chips were

identical with programs' preparatory writings had been considered, the

¥V
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third draft of-the Report brought yet another shift of ‘terms. The mechanical
phased of programs were now described as "copies." ’

. 4

| ’ N B ’ N N
E On several grounds this euphemism proves as unserviceable as the
previous ones. (And so, in this view, will every euphemism that attempts
to justify the copyrighting of a machine control element.) A ot
o _ , ”
“Copies," for the control of which the rights vested in copyright
were devised, are defined in the 1976 Act as
) % material objects, other than phonorécords, in which
T + a work is fixed by any method now known or later
;*developed, and from which the work can be perceived,
. reproduced, or otherwise communicated, either directly i
| or with the aid of & machine or device. 154/
I ! i — ] ;
This definitianrhas always referted to ome form or another of reproduction

. f v , ' .
‘of an original work, for the pufpasé;yfrdissemiﬁaﬁion to, and perception by,
human'beings. In plain larguage: books, monographs, films, prints, and

aDéHFf suéh féplicatinns we all recognize as ﬂapiaé in the true copyright

sque. Their uses»always invclvéd petéeptian by one h?@an senée or another
of the linguistic intentians, the }mages, or the sgunds of the @riginal

works. A data base, when keyed or runm into a computer, is being copied in’
- this sense, }ar the data are maintained in®the copy as data, and‘ﬁhey issue
{;sxgigﬁsts for human use in the end product. But a prcgraﬁ, whe? keyed or run
into a égmpuEEfj is transformed by a compiler program into a purely machine

. -state. The.term “Eépy” is mganingiess fgr the reason that in this trans-

f@fmatién the means of expression of the original work becomes totally

irrelevant. All that matters is the program's functional use. -

L. i
154 / 17 U.s.c. § 101. |

{} )7

LWL
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Fufﬁhermgfei msﬁy>pf§g:zms (in fact,>a greater and gr er pta—.
portion of commercial prégfams) never até “*input™ iﬂfé computers innﬁhE‘
conventional sense. ffhéy afesdiSEfibufed El;éédg transformed iﬁté théi:
purely mechanical form, as pfintediglrcu;tg“an'ghiﬁs ip-ﬁiéfﬂffg:essafs;

Ihef are, in all but name, haidia:e. The ey are no more copies

vision sets. These programs in micr opr ssors are built into, or can

be Qllppéd into, gutomobiles, airplaneg,Atélgphgﬁe and television sets,

Lo

' microwave ovens, games, and an ever-growing number of industrial and home

‘ gadgets. _;;;\gaﬂ this vast class_of machine control elements ever be con-.

sidered '"copies’ of "literary workgy?

. We are dealing here with an entirely .new technology, one with a

ahighly intficaté-multiplicitf nf means af fixation, of transformation,sof -

] : '

movement from one medium (¢f zgmmunlcatlaﬂ) to annthére(af mechanical
function) and back again. The fact fhat some of chese many intrica te

fixations and changes enable'a human-readable version of a program to be
) \
stored in a computer parallel to its mechaﬁal varlant "or to be reconverted

e

tg/éyEEEEadable form from its mechanical variant, does not mend at all the

basic distortion that arises from this abuse of the term "copies."
. . : . 4
In discussing "copies," thé?ﬁammissian;Repart (pp. 56-57 sbgvéb

admits the central difficulty to which this dissent addresses itself: .\

[T]he many ways i% which programs are now used and the new
applications which advaﬁg;ng technology will supply may
make drawing the line ‘of demartation [batween the copy-
rightable form of a pragram and .the- untﬂpyrlghtable pro-
cess which it lmplEmEﬂESJ more and mGEE}dlfchult To
attempt to establish such a line in this Report written
.in 1978 would be futile. Most infringements, at least
in the immediate future, are likely to involve simple
copying. In the event that future’ te:hnulagy permits
programs to be stated Grally for direct input to a

* computer through auditory gensing dEVlCEE OT permits
future infringers to use an author's program without
cnpylng, dlfflculL questions will arise.
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1t is Eﬁe.théﬂis of this dissent that ;11 sugh'difficﬁities, pre-
sent and fu;ute; disappeaf!if the Euphemiaﬁ in the ﬁérd "Eﬂpiés".iﬂ recﬁg—
nized for what it ist and if a cleéf line is drawn. forthwith. The line can _
and should be drawn in 1978. The liﬁe‘shguld be drawn at the mgmént of the
‘prcg;?m's transformation, by whétéves present or future Eeéhniéuei.fa_a
mechﬂnicali;apabiliéy. This is. the m§ment at which Ehe‘pragram ceases to
communicate with huﬁén beings gﬁd £5 made Eépabie of communicating with

machines.

"Here im dramatized

, in our view, the central flaw -- and the
subtle dehumanizing danger of the ﬁgmmiééigﬂ's position on programs. To.
call a machine control element a copy of a literary‘wafk fliesvii the face °
of- common sense. Agk any citizen,ig the street whether a printed circuit

in a microprocessor in the emission control of his or her car is a copy -
1]

of 'a literary work, and see what answer you get. But if our government tells

",

the citizens in the stge%; that this is so, and makes it law, what then ”

happens to the citizen's sense of distinction between works that speak teo

the minds and senses of men and women and works that run machines =- or,
- = '

ultimately, the citizen's sense of the saving distingtgcn between human

beings themselves and machines themselves? R <7

@daptgp@gpg

A pérticﬁlar}y serious blurring of valid traditional distincPions
lies in the Report's éxtenﬁian of éﬁpyrigh; protection to adaptations of
programs (p. 30 above). There is not merely a question here of unfairness

to all other sorts of adaptations, which must be re-copyrighted (as in the

case, for example, of a telephone directory, which is annually adapted -

LA ;%r : <

s Ay
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:

and must be re-copyrighted each year). - What is shocking, in its trans-

péfency; is the feasﬁﬁ'given by the Report fgr authorizing these
e ,

The tlansparency llEE in the fact that the means of Expr3551ﬂn of

the arlglnal program —= the only thlﬂiiln whlah copyright is repﬂged --.is

here again totally ifEElEvQﬁE!_ThE only test the user is required to meet -

is whether thé machine phase of Ehé'pfcgraﬁ,-haviﬂg been édgptéd, will then

work. And what will make it work is certainly not its means of expression

. -

In his testimony before CONTU in.Cambridge, Mads., on November 17,

1977, Professor J.C.R. Licklider of M.I.T. raised as one of his concerns
about the idea bf cupyrlghtlng the meﬂhanlggl phases of prngrams prClSEly
155/ g , "
this matter of adaptation. -  He gave the;example in which'a protracted pro-
4 . o :
gram may be taken from "machine language, or FORTRAN, or whatever level ...

L

to a higher ‘level and'bagk to a lower level,” and stressed that agll that sur-
vives from one version to the other is "the esdential underlying idea, not

the mode, not the form of expression.”

In the presgnt reality of computer usage, particularly in sophisti-

cated operations, a great deal of programming ingenuity goes.precisely into

various kinds of adaptation, commonly called "program mainténance’: new, A

me;hanicsl funciians may be added to an existing program; a program may be

modified, p9551b1y extensively, to make it workable in a different or’more

up-to-date ngpjtgf; or a program may bE?EhangEd_tG mesh with other ﬁfogfams

in a domplex multi-p;@ceésar; Under these and many other circumstances, the

protection would remain in effect for an underlying idea that was itself

being adapted, or perhaps even being transformed into sam%thing quite

— —— = . )
155/ See Transcript ‘CGNTU Meeting Ngiilg at 130~132.
B A
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different from the original idea. The mode of expression of the Eriginal

o

'writi%§ would be long, long gone. As Professor Li%}lidef pointed éuzi'@nly
;*i the "effect of the action of the program” is of consequence in-a series of.
i ' ~ such changes; programmers, he said, "don't care a thing for the particulars
' 156/ oo
of the expression.'™ i —_— 5 ;

zzg-limitagians on adaptations suggested in the Commission Report

will, in the real world of program maintenance, be Eht,iﬁkably difficult to

‘police. ’
J ! By the édniss%ﬁn of this word, '"adaptation," in thiS»newﬁéense, .
§ “ S - | S _; | ,‘ | B s
;%;Hlth no means tgat EKEEPE'HGfFabillty; Fhe Commission has_bypassedﬁﬂ'fuﬁdas
._fii Zmental distinction of éépyrighé ffam other forms of protection, and may
- : well have opened the way-far covert protection, in the name of copyright,
’ of the-undéflying mechanical idea or ideas o6f Siprﬂgfamj'{éﬁhéf than gf itsa
original means of expression. . | ’
SOCIAL EFEECTS i
Access
The Commission Report has based mushrcf its case on igs zanc}usicn.
St that copyright would assure greater public access to innovative programs
_ than would continued reliance on trade-secrecy lgw. .
. . . L

The evidence the Commission has received casta considerable déubt

.on this argument.

In the first placij-thé testimony CONTU has heard makes it quite

clear that the industry _w uld have no intention of giving up trade-secrecy

o @
protection in favor oflcépyright; to the contrary, every indication is that’
S ’ - ) = ) t N

assert its undeniable continuing.rightito the former.

""" L
. 'f
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It is obvious that the industry, faced with a choice between

s =

secrecy and dissemination, as represented in the choice between trade-sec

 ‘laws and copyright, has évefwhelmingly-ﬁpted for the former. From 1964,

'when the Register Eifst received programs for ngiEtfaFiDﬂ; to January 1,
1977, only 1205 pragfamé have bsen fééié;éred.(snd two companied, IBM
and ‘Burroughs, accounted for 971 of them). According to International

.

Computer Programs, Inc., which publiéhes a newsletter on the prograsming
b indugtry, something in ;he'ﬂfde:-cf l;DéQ,OOD pfggISms are developed

each yegf (gakiﬁg into aasgun;.adsp;atiéng @fgexisgiﬁg~prégrsﬁs 80 radical

as to mgkelthémsneézéragrsmsjl ‘There are raugh1§ 300,000 pfggfgmmgrﬁ

" in the United States who spend at least part of their time developing

interest in copyright, and they strongly suggest that such registration as =

~ has taken place has been in the nature of bet-hedging, reflecting efforts ;
. ) N B . ° *
of major hardware manufacturers to.assert any possible colorable claim
to protection, regardless of.its real legal merits. )

The Commission Report (p. 44 aboveY recognizes that “the avail-
_ *4 : o .
. s E :

ability of' copyright for cnmputéf p:ag%gms does not, of course, affect

the availability of trade secrecy protection." It suggescs leaving
KR
all future "difficult questions' for settlement by the courts on a

case-by-case bssis. (p. 57 above)
The uucertainty resulting from this situation, as Robert 0. Nimtz -

of the Bell Laborfatories has pointed out in a response to the Commission's

Draft Repoyt, *“would have the unfortunate consequence of driving computer

i - %

.
= : N ) & 1] * ]

-program owners info even degper secrecy" == by encryption, physical barriers
to access, contractual readtraints, nondisclosure agreements, and further

innovative technical tricks for locking out pirates, thieves, and competitors.

. H
W 2
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"SEEregy will be seen as the only effective prateatlﬂn for th31r4ﬂrea—
156/ o -

tioms.'" - Such bElﬂg_EhE case, publie aegess ta 1nnavat1ve prugrams would
llkely be 1nh1b1ted rathgr than eased by the addltlan of the capyflght

-snlu;;an~tn Ehase that al:eady exlst and that wauld continue to exidt” g

El

5
Indeed, it is EVldEﬂt that, w;th eased requirements far depasft
. A .

and disclosure copyright itself wauld be usad as one more device to: prevent
. : =N

le, accesg to lnncvgtlve programs sa@ﬁne more device of

¥

industrial Security. The entitlement of capyr;gﬁt prctectlan to ”adaptatlnns'

'gf programs might, under these c1rcumstancea even further lnhibi: access;

lnsafsr as it provided owners, with a covert meané Effp%cte¢ﬁing the underlying
L ideas af theif ﬁrcgramr And the lengthy term of 75 jgars fo CDIpEfEtE owner-

3 l

m

Ehlp af cgpyr1ght would be a negati tiv g alan nce, at the veryfleast} ag31n5t=§hé

presumed "thlﬂﬁEEE of.the protection.

'Economic Costs

ic .~ All of tﬁis, rather than reducing the transaétigﬁ casts;@f'using

_and}pfqtécting programs, ss the Commission a:gues, wguld in fact raise the

costs —- fnr praducgfs, trsnsaﬁtlng zapyrlght while spending more and mgré
mgney ‘looking hﬂrder than ever for DEU and surer forms of secrecy; inr users,
to whom the added costs of EhlE search and its found devices y@uld be passed

along in higher prices; and fcf;tﬁedtax!psy;ﬁg public,’which-ﬁ%uld have to

bbeaf;the costs of the added burdens on the Copyright Office and the courts. .

Cr . A more likely prospect for_ the _reduction of money costs would lie
. \
+ * in _the gxcluaiaﬁ nf usable cgmputer programs from éapyrlght This would gligii

' K -

nate or dlminish the gnﬂaftainty as to legal prgtéctianva%ailable faf»gampﬁtér

;{pragfams. All questions of the Comstitutionality of such prDtECtLDﬂ would
' ' \

3 N - = -
156/ Nimtz.Comment, lettet to CONTU, August 30, 1977, at 9,

LI .
o ¢
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business:plsﬁﬁiﬂg for Hecur1ng software would be vaidei, ) . .

= i

ation gcuid-Ee the easing of the adminiatra=:

My

“" An additional considet

_tive-ﬁugﬁeﬁ-aﬁ the CapyrigﬁE'foibe,- The dffi;e; already mons tfausl§ nver-

fcr maklng evaluatlaas of computer prngrams whlch mxght be tegistéféd_fﬁr,

-,

copyright. 'Ellﬁlnaéing this spﬁﬂsib111£y would save a public Expenditqre'i‘
S , : - - . . < .
and place the costs of commercial pfatec:1an on those enterprises seeéking ..
- - ' . . - .
its benefits. . L T — .
M . ) . . . ) ) f \ : .
Concentration of Economic Power ¢ : . L . )

wﬁile'ig;has always been the case that cﬂrpjrg;e Eﬁtigies'tﬂuld

be copyright prgpriétqré. LhEApictufe QfNTU:hés Seen_given, when rights in .

computer programs are concerned, is that the proprietor is almost invariably

B © ¢

torporate. If there is an individual "auther,” it will be an author for . -~ -

ios g . - - - - i 5 2 : . s - #
hire, whose creativity is in strict harness and whose property rights are-

T . 4 - : : : B
nonexistent. . . : _

; The sheer bigness of the carparatef;&térp -ise in- computers is -
aggering. According to testimony by Petét McCloskey, President Qf Com— S w
. " s L. - - 3 .

puter and Business Equipment Manufacturers'’ Asscﬁia@ién (CBEMA), the combired

revenues of the 42 members of that sssaciatiﬁn of_ manafacturers of computers
and: related busingssvequipmeﬁtlfose in 1976 to 32.7 billion dollars; as to
. :

saftwsre, we heard at DnE lent ‘an estimate of 17 bllllnn dollars of produc-
~ - . ls58/ .
tion in thé next three years. The art is growing and chan ging-with blinding .

B

speed., In his testimony Ralph Gommery of IBM suggested, with perhaps a pineh

: &

_ 1 - i ¢
158/ Transcript CONTU Meeting No. 6 at 11. - ) \ r
- . -
N N %%
= 1 [
- e, _
- . - 4

T
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as-gémpuEEfs'in the last 15 years, we would now have haen able to buy far.;

T o $20 a E:if‘BCSEflng‘Eaf thatr wouldfé;taln Bpe eds up-%a ‘400 m. P- h aﬁd‘be
. g - o .
‘ abla to drlve the length nf Gal;fagnls on one gallnn*uf gasci1nei . o e
f a atudy funded by fhls Cnmmlssinﬁ, Harbriaéé:Hﬁ;sézgégtiﬁdZﬁ' s
. ;;hatf;ﬁé év ;1ablllty QE cOpyE ght prﬁ%EQtlﬂﬁ far compuée: softwyare iSi”varf <
. ) fmanumental rnslgnlf;cagce to the 1ndgst;y. lsgllt ia 1Epnrtant for us ta 7:
- L - e s e
o0 ' bea£ in mlnd that the un iv erse. of th- é;udy cqnslsged almast éﬂ;iﬁ;l
~ ., . . .
' ! sma;lishi in depgndent cnrpar, ‘pro d eers. Thé twurtfsdé aEEDE ati

B i) - . )
T jiﬁ were most active in ptesging the;r views en thls Cummlsslnn the abDVES

R A S . ! - 1-
ot mentiaﬁed CBEMA and the Inf@rﬁgtlgn Induatry Assoc1at1en,,represent p:lmarll

;?/ magar 1§dustr;91 carparatlﬂns,; The Associ "g ion Qf'DataLPra¢3551ng SEIV1EE

ggﬁi%atlens whlch mnr%éihan any other trade association ?epﬁeaents inde-
. =
pendént campute: pfagram pruducéps was ccﬁsplcuausly absen ftam CDmm;ssxg

ia

appearancgﬁ and llm;ted its pEItlE;pEEan Lo. a Hrltteﬁ response ‘in support |-

- . £ = €
= &

of :the Software Subcommitteeds recgmmEﬁdatlans, Such perfunctory partiei-/

Ea -
pation certainly tends to support the Harbridge House view av -t the-inter sﬁr
. » “ , i o , — . .
o of-the independents. " ; D
. - -3 . :

On thig poiht | the WIPC experienca strlklngly panallelsECONTU‘E

o y
Alastair J. Hirst writes that a one-sided agﬁigach in the WIPO search

,/

: was more or less 1ﬂEV1tﬂblE given the comg sltian of
. : the Group. It is important to d15t;ngu13h etween the
Lo names shown on-the list of participating drganizations,
) and the 1nd1v1duals who were most active in ﬂlrectlng .
o and moulding the discussion as it proceeded. Of the
latter the most frequent and the pest informed Eroup— %
ing was that composed of patent agentsxﬁnd lawyers in -
the ' emplqy of the large cumputgr EDmpSﬁlES such as I€L

. ., ’ and [BM. Even amongst those representi the computery ‘
- ' : - industry, there was a singular lack of %resentatiaq g
’ . -, £rnm the=ﬁmaller independent software huuseg, whm we:e
v . o = . = B / N
a _ . ) BN A ’

159/ Legal Prgtectlun of .Computer Snftware.' An Industrial Survey, Harbridge l!

Hause (1977) 1i1. ; _ ] ,
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‘tration of economic power in all the cammunicatians industries.

" hardware. field

\hgrlzangallz eug., ]}f and Western owns botth Paramqunt Efﬁtu:es
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-ta be a matter of much 1&55 cancern to thé small 1ndependenﬁa? Ié'i;vﬁat

391dentg?fr§m the ﬁestlmﬂny CDNTU tEQEiYEd, that the blg comp anies want,

to

the machime phases of pragrgﬁg—wculd be likely to sE:engEhEn%éhe po
of the large firms, to reinforce the-oligopoly cfr;hesg’daminantgcompgﬁigé,

and

\

dominates telepha?ié tgmménizaticﬁ.

join with IEHLEG manufacture over 8 5% of large-scale computers.

T

L]

L

Lo

(Kerax)

and 3M)

now but

backbone of the b@@kgindustry, and there are now but

[l

ahd Sehugter,. qun 1

A

ines.

- #

software into their, owm.h

;Ihuéh%a?atﬂing appéars to be in order

- . - r = B9 = v e
T - - s .
O . ) . ‘
intended to be the :hlef beneficlarlea ‘of the new soft=
ware right:. those whn had the most influence on ‘the s
dlECUEEIDﬁE were in fact the representatives of the
1arge ccmpanles who dre 'in many ways the economic - .
adversdries of these lntended bEﬂEfiElﬂrlEE; 169/ -
Congress is urged to tgke eareful note of this diff&reg:e} " Why .

s

.

endents want to be

r

ell their pragfaﬁs'far use in all the major lines of hardware?.

;T

- i : _ .
!

e i
i

inhibit competition ifém and among small- independents.

dcﬁ1nate< photocopying
outstrip all cth ETEs.,

six major film distribiitors,

1

ndustrial canglaméfstes are buyibg

H . -

4
1 amn- a A

The ‘country has Eétely seen

e

: Oneg ‘company (IBH)'daminates the

’ N

R WhllE three Dthers (Burraughg, cheywell sﬁd %perry_

=

Three networks dDmlﬂﬂtE telev151an.

Wi o

I

turn owns Pocket Books, - s

: . - - \\
. R m’ : ¢ : ) . . “ V R
4160/ Supra, note fﬁ§. C T -7
Al .‘: “ "
- ( ] ‘,_ N
LT . 2 L
L [ - - -

for :Dpyright, thlé it seems

1

able

‘that the copyrighting of

ta lock Ehzifﬁ

sition.

als:mlng +tend taward the concen-—

.

One ﬁempany A

computeér

ﬁ%ivac)_!

Qﬁé company

Papetback publishing has become the

comanunications leaders

£

and again’three other companiés (IBM, Kodak

There are

seven leading paperback

and Simon
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- =’Tf‘there are social ben efits to gﬁt naEiud, aé‘ae:hévg always

x - : ’ ol .

-believed, in pluralipm,slnLFLQEfslty, in lively campgfltlan in the market-

«

3 Fra

x

cT

.

shdhld,su:ely be a:mattér of gfgétest éc?pakni

1]

COMMUNICATION

i

sagig}\cpﬁzréct; and ab:‘é'all'cg maxigum free-— o

of the_.individual ;g»max;mum-freedam~ﬁf~chﬂice -

& . -

g -

. C . .
ting, be ;t faf s;c or uEE is communication.

/e
,we'havé seen, copyright has always protected the

‘means of ekpzﬁ;; on of ValeuEifomS of “wriE%ng" which were ptin:eive_{ﬂ.j ‘ <
in_every éagg, by thre hg@fﬁ;sense E%? which Eﬁé}‘ﬁefe integﬁgdé wr;tten :
Qéiﬁst“ﬁ Ehe human gyé,~mu$1c by the ear, psiﬂtlngslby the eye; and "iﬁ.

80, 5ﬁ;f Here, for the flrst tlme, the prntectlan of %prfight wg-l ) )

;"“( k-2
F;be cffered Ea a -cémmunlcatlan with a machine. -
o o Thls pallutlan of cnpyrlghted{/wrltlngs
. .

N .

. B
a

with units of mechanical

work wauld affect not only Qreataég but algc the general publi&. Placed be'-

<

]

side such'tfaditicnﬁl end products as books, playg, mDﬁlQﬂ plccures,

.t

television shows, dance;’and music, undér\the aegis of copyright, what

Fi

i ’ N s b
- aﬂ'. * ,F r -, .
_+ end’ products of computer programs would we-
- - ; " = .
. YL . : L -
' The cverwqélm;ng.majcri:y of prbgram appllcatlcns‘a:e mechanical
and 1ndgstrlal e monitoring Qf\sn assgmbly 1;1% in -a factcry, micro-
= 4 .
pracessars in an, utamcbi;e; the aiming device of a weapons sys,em; the
1 ' . ' ) . : ! B
coordination of apptoach patterns at an_ alirpdrt. An entire brangh of the
5 b 0 !
N ! ’ - * n < - _ = - * i %
industry 1s devoted to systems software —-- new techniques for more
= E ) . .- .
of maéhines, for gore efficient, industrial processing. B
. : \ . -
M . . - oo
~ - . ;
l N R ?
. . . .
1.3 s A o
Fa e < : LY
oo - ) - .
. 5 5 B4
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Progress is progress, and we can guess that we must have all these

, intelligence == '‘and

products of human ingenulity to keep one jumprahesdfgf entropy

‘as the GcmmissiagWRepar

sonably be argued,
- B
of human labor. But a defi inite
N .

a blurring and méfglﬂg of human and mechanical communication.

As Géé tep in' its education,

-]

of a book written by one of

our witnesses;

M.I.T.,

entitled Computkr Power and Human Reason

t does, that

daﬁger to the quality Qf_lifg muétagg%E w

:Professor Jos

intri
Weizenbaum keeps emphasiz#ng over and over
computer s¥ientists, especially those

largeﬁ%egmén;s of the

cately technical and profoundly humanistic.

again

L

who have worked on ‘so-

general publi

.

| _ i .
. It.can rea-

they :eduégn

LR

this CDmmISSLGn has had tHELbEﬂEflt

eph ie;zenhaum'éf

c as well"” ——

come to atcept the prépasitians “that men and computers are merely two

=

systems,

240

(pp. 158,

must become impoverishe
5 .
which can nevet be full

to 1i

uture ng

@

able

ja’
m
<
m
lad
a
w

coursge,

fleah'

‘the fire of int ULELQH,

g0 v;guely but- so persistentl call the sou

lavejﬁintegrity,

'infor

).
gree such
d in the la

vy quantified

uistically “uhdegéﬁaﬂd" but

to bring

theiygapning and aspirations

1 =—

trust,

mation processing

“ that ﬁyﬁscn is nothing more Ehaﬁ’lagic, and “that life is what-

hosd aspe

, and which machines

will

of what Ppoets
N :

v that bundle of qualities we

th;nk of as bELng embraced b Eﬁﬂ word humanity. d *
T Tﬁ concern i8s by no glans if?elevént Lé Lgérgggue gf whether
computer prnérs s should be ¢ 7fighg§dT‘ it is E;e heart of the matter.

. ,

the load

o -
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£

o]
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RECOMMENDATION . Cog
’ - . w - :
' The logicdl ‘conclusion af'ﬁhia

- . i . . . e 4
'

to Congress that ;? . tal
The Act of 1976 shéQld be amended to make it explicit
that copyright protection does not extend to 8 com—
puter program in the form in which.it is capable of
-being used to control computer operations. ‘

7 ‘o Congress could obtain any technical . iviece necessary to

. - 4
. 4

assist

it . in reaching an appropriate definitioen of th cuto¥f point, ;Eélpaint at

.which & program ceases being a copyrightable writing and bec?ies an uncopy-
- rightable mechanical device. ' : . L

e

T . . v P :
In our discussions, several. possibilities have presented them=

o (2) ;Ee m&mentraf iﬁpgt iﬂté@ézéﬁmputEf Qf'micro—pro;egscr;,nr (3) at :hé.péin
N . 5 - N
where a §régram goes, from “natural language,' which any'exper; reader can
at ;ﬂéé grasp, to ﬂigher*lé?él, formal computer 1an§uage —= this léét deriv=--
- : g . : = - *
ing from Professor Weizenbaum, who writes A higher-level £Drm§l_langgagg

R -

'is an abstract machiae.” (Op. cit!, p. 103). witthapiﬁiy'adVénciﬂg .

y reach to the very’

(=}

téchnalégy, ﬁatural_langhage does in some programs alrea

.

moment of entry into the computer. Inm every case, however, Professor

Welzenbaum mékgs clear, a -transformation to a maching state takes jplace, P
= ; . . o’ °
- . with a result that when the program is run, cdommunicaticon as we understand
- : = =

it ceases and what he ca}ls-”behafiar --

o

n opening and clcéingv%f electronic

- -

: © k-’ s N = . _ i 0= . .
gates —— sets in. Where his book is most eloquent, for our’purposes; 186 .

. E. . ) . oo . i
. in irs powerful warning of our loss of humanity-if we comé to believe, as
. i oot ' - 7 . -

=
[

‘many already do, that -anything like human communicatien is atill taking place;

or

g
[}

i
m
(3
b
=

ver can take place, :after this mechanical. stage ha
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C 'gféss shﬂulﬂﬁweigh mos t cs:efully h ‘he avy respﬂns;b;l;gg of g L

x bfeaklng with adltlan and Enabllng, by Ldw Df thé laﬁd f@r;thé fi%st =

13

t,xtcpyright pfatectl fgf tammunicatigﬂ, not withrguf %éll@ﬁ'hﬁman » .
. B e R N Fl +
- . . - A N . ) : . ) N N

beings, but with maghlneg == thus equating machines with human beings . .

i
<

- - . R
A

"

_as the intended recipients of the‘distgibutiﬂg‘thst'capyzight was designed: ' -

. ! bv .5!34:- . . . €
. s to foster. . - = ' : :

[T

P | =;gu:ély it is especially Gitgl,fig‘a time of hurtling and insa- .
‘tiable technology, ths; the nation's laws reflect, whenever ﬁgssible;
. Mo : * '

n:r .

a distinction be t,'en the realm and respnns;blllty nf hu uman- ei

and the realm and responsibility attributed to méchines;—f

- o v N ¢ ¥ - s (;l
; A ' i. Dissent® of Commi isgionler Karpatkin -

1

W

=]
']
o]
=]
v
=
r
I
~
[+
|s]
Ly
r
€

Thro gg%gut the™® Cgmmlsslan E dellberatlans o

Commissioner Hersey has advocated the péint.cf view expressed in his djks

‘While . a majority of the Commission has not béén‘persdadedj Commissioner ‘et é

i

Nimmér shares ‘a numbér of Mr. Hersey's doubts and concerns aﬁd the,.e, :
1 . : . = =

»

s late Cn;mlés éﬁer Dix, who passed Sway efare the CDmm;EBLDn 's FlﬂSl ' B
, Report, lndlcated thag he shared them as yell. ., S “_. K , .7> N
. = } . . ) , . )
e Commission has féSPéCEfally condidered and discussed . Lo
Eammissi@;ér ﬂérseyjs viEW5.§ In the course of tﬁe méﬁf discussidns, I e

have been persuaded that Co ssioner Hersey has raised impértant issues'

* - and that they merit serious consideration, Whether that cohsideration

" tilts in the direction of a dissen ;§1jr coneurrence 1;\{k55 itportant o
" than the fact that'the issues rafsed are serious. » A o -
. N . PR M . ~ . 3 o ' = - 1; ) ) . . - n
Without agreeing with the enfire text of Commistioner Hersey's

i~
o]
]
1]
=
e
I,
-
"
-
]
=
Fr
s
I
“rr
o]
-
Y
]
L
g
i
e
=]
o
=W
e
=
Yoty

dissedt I share his doubts and concer

i
) : %

di Ent to his., e . F ' .
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.‘ . ) _‘ B I; | ...; ) i . b -
- 2.. Gagpgﬁgngg§a.Baseg I . N ] ok

a.. Background
; Ihe autamated data base rEpresenEs a new Egchnuluglcal furm af a

type of work long IEEQgﬂlSEd as eligible for e capyt;ght.x D;étiuﬁafles,

ot EDEyﬂlEPEdlEB, and tsbles of numEflC 1nf§rmat19n are 311 forms of data basesfa -

t" “which, lang antedate';he ccmpu;er, and for whlc ; pyYE ghtgprnégctlcn has beef
) iand will cantlnue to be, avallable under ;he éjpyflght law. Under the ﬁgw‘if
o law a data bE;E is!a CDmpllEtlQﬂ snd thus a prap;r §&£Jezt for gapyrlght 161/
This Entitleﬁéﬁt'tﬂ égpyright is nnt drm;nlshed by Ehe fl;&ﬁlaﬁ of Ehezdata
" ; base in-a méd;um requlrlﬁg the lﬂEEEVEﬂEIDn of a camputer to ta@QUﬂléaté A -
its information content. 1??/ Accordingly, a dats{bgae, HhEthEt pfln;ed in

Eradltlanal hafd écpy or fixed in an éleggxamagﬁetlc medlum, 15 pratected-
© 163/ ' )
by cqpyrlght under the -terms of the new law. : o -/

- }arﬁg 17 U;E;C.'S lﬂladefines "cgmpila:icn“ as

»

[a] work fn;med*by .the cellection and sssembllng of
. preexisting materials.or-of data that. are selected,
coordinated, or arranged in such a. (ay that the resulting
work as a whole constitutes an atlglnsl work of author- .-
. \ . ship. The term "tamp;latlun 1nc1udes calléct;ve warks

Q9
162/ 17 ¥.5.C. § 102(a) provides that - - : -

{‘% o Copyrip ht prafeczlcn EubEIEEE, in accordance w1th *
S -tp;zai;éle in original works of authorshlp fixed 1nf:g
’ any Eanglblekmedlum of expresgiony now known or later .
. dévelaped  from which they can be percei’ d, tepraduced . -
o ) : or otherwise communicated, either directly or with the ’ .
\ ¢ A ald af a mach;ne or_ devicé. [emphasls added]. R ‘

= 'i - {-* 3

N 163/ The following language makes clear the congressional intent to ineclude
Eamputer readable data bases within eopyright by Expla;nlng that.

T

=’ ' ’ The term "11tEfoy Wcrks daes not connote any crltaqgan - \

of literary merit or qualitative value: it includes. )

catalogs, dlrEttcflea, and similar fattual references, -
or instructional works and compilations of data.: It

= also includes computer data bases.... House Report, ~ . - -

- supra note 1 at 54. . - o - BRI

= ) 77;7 i . B ? . o “ ) * X . 1

9 . = i
S, ] R N

% P i B B
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Computer-readable daéé bases do differ, gflﬂcﬁfge,'fram their
hafdéﬂpy gaunterpsrtsi . Some of these differences raise gépy:ight issues
» © 164/ )
and related pﬂllcy cans;dera;;ans " Copyright’ Eppl;ed tg ‘data bases ahﬂuld

& . -

Enfgurage the develapment and dléﬂemlﬂatlﬂﬁ cf useful stores of information

to make this Lnfafmagign read;ly available to the public. 1In agdifigﬁ'

data base proprietors should be encouraged to publish and register their
copyrighted works, thereby creating a public record af thE.ExiEtén'E of

»Aﬁhe works and, in turn make pGSElblE publie SHEEE%?SE and QEillsat;cn

165/

of their works.

b. Recommendations

. L . . '
- f

Section 117 of the Copyright Act of 1976 should be repealed.

) . . ‘
The New Ecpyf;ght Act, in the absence of the limited moratorium

w7

1mpnsed by Section II? deals, effectlvely with quesations related to qopy- |
é 4
rlght pf@tégtlnn for autamated data bases. Féf exaqpléi under the prgvisianE‘YJ
B & ¥ =§ s

of Section 106 the Qapying or input of a data base or any Dthér Wcrk of aughaf—
_ B o
ship embodied in a Eﬁmputéfiresdﬁbl medium is an excrus;ve rlght of the ﬂDPYié

right owner. Dther questions as to the scope of prEEEtlnn to be afforded

guch HGZE§A§3 copyright can and should be répealed upun completion of the

166/'

‘Commistsion's work as was-apparently the legislative intent.

.

5

1y
v

bases is ci

=== — = — - = == —'—,’—- - T .
L =

zation of public access to 1nfurmat1§n dénta%néd in éutnmated data
Yed as a significant zoal of a national LﬂfDEmStlﬂﬂ pal;cy iny the
fie President of the Unltad States on Natlanal Information ° ‘Policy,

Report to t

70 (lS?é)gfpr pared by the Domestic Council Committee on the Right wf Privacy,

under the chajrmanship of then Vice Pre31dént NElEGn ch:l\t.c-:-fellér:‘FA .

-

165/ Reg;stratlgﬂ ‘and deposit regulations have been adapted by the Copyright"

166/ Eﬂau§g Rgpmg:, supra note 1 at 116.

O

1tf1te see, 3% C F.R. § 202 in Appendix J, pp. 17-22,

[ B
Lol
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1

works f;rsz fled in eqmputer ~readable’ media should. perm;; and encnurage

re 1s;ratlnn and pe 1Dd1c updating of iden tlfylng m,tEflal father than
g ?

actual data bases. - - There appears no Teason to tAilér any netice :

. : L

féégifemencs spécifigaliyita computer-readable worksY general Pfinciplgﬁ

contdined, in the new-law seem adequate without being‘psZ;iculatly’bufden—

. . [ ! _ ) .
gome.. Notice appearing an‘ﬁhe initial display of any elxtract or extracts

. B

obtained from the data hsse pursuant fo a Eéafch should cnmply-wtthfthe':;:

intent .of the Etatutﬂfy notice requiremenz, A copyright notice can easily
e .
be included on- the initial d;&play Extfa:ted ffam a data base, and a human-

_feadsble nati;e can also gppeaf ‘on the packagingiv

x,s‘

: o, THE E se for Copyright Protection for Data Bases
!“i, ' v ‘ s . \
The Ecllawinglifscussian explains the Commission's agreement witH-

the 1EgiEiEEiVE inéent of the new Eﬁpytlght law to g ant chyt1ght prEEEElDﬂ
$L§ computer Qaca bgaesveﬁuivalegt to the pfbtéctlan accnrded campllatlaﬂs
.in traditional Hérdecﬁpy fafmagi :TﬁégprﬁEIEEﬁéfEEE @Eentlfled and dlscusseh
are: (1) What Eﬂpyrlghﬁ consequences Ettath‘tﬂ the 1nput' into a gamputer

Gf a EDpyrlghtEd work (perhaps héttét dESCrled as the fixation of a work
q ¥
in a mEdlum capable Df use Hlﬁhln a computer system)?, (2) What flghtB does
th@ proprietor of copyright in a data base havé with regard to the use of
= R . L i 4

extracts provided in.response-to authorized searches or inquiries made of’

JE .

£y

L \J
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the. data bage? and (3) Hbat ianst;tutés publlcat;gn of a data base, and
167/

whgt legal cansequances attach to publication? : - ‘ al

T -Lﬂ:'. ‘The Input, Issue -

) - q - e : - . )

) ‘ N

The 1ssue whéther capyrlght liability should attach at the input

or output stage of use in cgnjunctlﬂn Whth a computer, E&gt is_te say, .

at the time a work is placed in machine=readable form in a computer
memory unit or when access is sought to the work existing in computer

’ mamﬂfyj has been the primary source of disagreement regarding ‘copyright
prtotection for wgrks.iniéamputeriregﬂable form. This issue provided the

i [ ' b - ' .

" . major impetus far the 1ntruduct}cn of Sect ion 417 into the Eépyright

o 168/ |
revision bill. - Et‘aﬁpearsivnevertheleas,'that the pfnv;s;nns of the -

new copyright law offer appropriate and 5uff1c;ent gu;dance to determlne'

— - ——— —. . ot
16]/ lt should bé clear that the same pr;nclples which apply to data bases
apply also to any aapyr1ghtable works ;embodied in a fnrmat for reproduction
and use within ‘a computer. See pp. 104=08, infra.

S Ly

168/ 17 U.s.c. § 117 provides as\fgllaws:.

thw1thSEand11g the provisions of seetions 106 through
116 and 118, this title does not-afford to the owner of
copyright.in a work any greater or lesser flghts with .
respect to the use of the work-in conjunction with .
automatic Sy%EEms capable of storing, prﬂﬁéss;ng,
ZLEflEUlﬁg,—Dr transferring information, or in . ‘ .
conjunction with.any similar device, machlne or - ‘ )
process, than those afforded to works under the law,
whether title 47 or the common law or statutes of a
State, in effect on December 31, 1977, as held R ,
applicable and construed by a court in an action ' J
brought under this title. r

. Th15 SECELDH was first introduced in the copyright r vision blll in 196 , see
§. 543, 91st Cong., lst Sess. [Committee Print], (Dezembtr 10, 1969), a whlchE
time thgjimpact of the computer, and pafticulafly the "input=output* quéstlﬂn
was causing great concern on the part of EDpyflghC prgprietors. Section 117
‘was agreed upon by interested partles 48 a means of perm;ttlng passage of the
“revision bill without Cammlttlﬂg the Congress to a po51t1un on th& computer-
- - related Lssue until more study cnuld be undertaken.
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& F

' uhat acts create. :gpyrngE llablllty in thls area, The’ﬁrateétia gtfgidgé

by Eeztian 106 of EhE new law seemlngly wauld prahlbit the uﬂauthnrlsed

¢ storage af a work w;thln a ‘computer mamnry,,whlch wauld be metely ﬁﬂE form
: S ae
gjaf prfDduﬁElQn, one of thE exclusive rights grgnted by tﬂpyflght

-

CDDELdEleg the act of stcrlng a campu rized data ‘base in the

memory of Siﬁﬂmputéfr as an extIESLVE rlght”ci Ehe~$b§yright prépfiétbgs

appears EQHSLSEEDE bath with accepted cupyrlg t pflnCLplés and wlth con=

sideratians of fair greatmgﬁt‘tar pétentlally affected parties. Making a
copy of an entire work would normally, subjectALc some ggssible exception
. L4

b

far falf use, be EDﬁBldéfEd equus;vely within the dgmaln QE the capy:lght
‘pfgprietar . One wauld have to assume,*héwever; that~ fair uge’ wauld

apply rarely to the prdeuEtlDﬂ in their Eﬂtlréty of cnmpendlaus warks,
v 170/ .
such as data basas "If a capy af the wark is to h\ajtgréd in a computer

\M

nd subsequently made acces 51ble ta gthers its EIEQEL%DVWQuld have
s K ) *F

tﬂ be prapgrly autha:lzed by the cnpyrlght proprletcr That_énly one

copy is b21ng made, or even that the owner of the computer systEm 1ntends

. - '

to exact no fee for prDv;dlng accesSntn ‘the wark wguld no mare Sulﬁ

the copies iram llab;llty for copyright 1nfr;ngement thaﬁ would similar

circumstances insulate a public }ibraryfwhichxmade Uﬁauthdrizéd duplications
’ 171/

# ' :
" of entire copyrighted works for its basic lEndlﬁg EUnctLﬁns

169# It may be that the use of the term "input” to describe the act to
Which copyright liability attached has been misleading. A more accurate
description of fhe process by which a work may be stﬂred in a computer '
memory would indicate ‘that” a repfoduction is ctestéd Within the computer
-memory in order to make the work accéssible by means’ ,f tgé computer.

@
‘h‘

170/ See 17 U.s C. § 107 for statutary criteria gaverﬁ;ng “fair use.

171/ The Example of a EDpyflghtEd work placed in a, tnmputer memory soclely Ea
Tacilitate an individual's scholarly research has baen cited as a possible

. " fair use. The Commaission agreee that such a use, restricted to individual .
research, should be considered fair. In order to prevent abuse of fair*use
pf;nclples, any copy created. ii a machine memory should be Erésed after

*- completion af the partlcular research project fo whlch it was made

o,

%

o

k-

O
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- Under normal circumstanc
N . R ¢ ey

bn computer-reada

2

acti ﬁ'unggss ip

ngﬁ TN et
to place,or répdeR‘E‘X;igpynin;th

Aﬁyﬂ%imitati3§s=an the use to be m

negotiated between private:parti®s,

172/

cqnsideratiops.  Th

I

proprietor

L

a

)

esi the“’transfer by salé or lease o
s - .

ble form, sueh az a ddta basej would be a

Iic;t in- the transfer was the authorizati

ade of the copy would be a matter to be

guided by applicable public policy

of a work in :@mpuggr—readabie form
. : . -

wowld, under any foreseeable circumstances, be able to control by contract

authorization, or if a transferee

into the memory unit of a computer

]
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=
o
el
=
L]
mw
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i
[
=
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L
"
]
[al
s
ot
rr
o
m
=]
r
m
!
i
n
]
o
et

'in violation of the terms of a valid

agreemen nt with the prgprietarg Th§t CQPyF¢ght wnuld not provide the

nnlL right and r&medy for uﬂauthnr

"

) i ’ “A
172/ Outright sale by a {npﬁriphr
rather than a lease under which th
which the lessee may use in accord
normally results in a complete log

0
L .
ized use of a protected work is neither
1 ¥ . '
¥
7 = Y
— » ~
proprietor of ‘a 1 copy of a protected work,

¢ proprigetor retains ownership of a copy
with. neggtihted terms and conditions,
s of control over the copy which has been

sold. This reflects the unwillinguess of courts to enforce restrictions

on the Jllgnatlnn of property once
in any item of property has been a

a complete transfer of ownership interest
ccomplished. .

e memory unit of the transferee'scomputer.



s(%! : . : l i,' = . s . ) 3
. .
unique to the protection af'pfﬂprietafy interests in computer-readable
i B A b : ] 73/

works, nor is it a situation to be considered undesirable.

“ordingly, the Commission believes that the application of

Bl Ac

\ﬂ\

rinc

”U\
\ﬂ\

iples already embodied in-the‘laﬁguage of the new copyright law
. i

achieves the desired substantive legal prite tion for copyrighted works
, oY ( ‘ _
¢ R .
which exist in machine-readable form. The-introduction-of a work into a - -

s
E

e}

omputer memory would, consistent with £he new law, be a reproduction éf
thé work, one of the exclus siv e rights of the C'g;rlght proprietor. The
unauthorized transfer of an existin ng mi;héﬂe;tgadabla embodiment of a

work c@ulq subject the vialatars to remedies for breach of contract. Prin-

= ciples of fair use would be appl;table in leltEd instances to excusé an
. x - 7. 7 = L 3 = .
unaﬂtﬁaflzed input of a work into Camputéf me mory Exemplifying such fair
- uses could be .the: creation Bf a copy in éﬁ{gmputér memory in Drde: to pre-
, - f
,p&fe a concordance of a work, or to perform a syntgttlcal analggls of a
work, which but f@f the use of a computer would require a sprohibitive ’
3 : .
2

Hm
\b-“

N . -2 O - ). = . = -
7amount of human time and effo¥t. To satisfy the criteria of fa use,

i

any copies created for such research purposes should be desﬁrgyed upon

completi n of the ;gaeargg project for which they .were Efeatedi§33hcdld R

the rnd1v1dual or LHEEIEUELDH carrying on this research desire to retain

-

copy for archlval purposes or future use

ﬂ"l

th it should be required to-

o

75taln permission to dg so from the copyright proprietor,

[ .
173/ Remedies for breach of cpntract, !if the right being protected is not
equivalent to copyright, would not be preempted under the prVLEiDﬂE of Sec-
QIIDH 301 of th¢ new law, and .would accordingly be available to one who, on the
-?"strength uf a ngyrlght interest, granted peérmission to another to make cer=-
tain uses of the copyrighted wurk only to have the terms of Ehé authorization
violated. There continues to be some ‘scope for state enforcement of proprie-
tary righté in intellectual property under the negw copyright: laws _SEE House
Report, supra note 1, at 130-33. That atate law rather than federal, would bé
inﬁélved§§§§§énts fcw 'real problems, ' The existence of- parallel, but not equal
rights under state and federal law reflects sdvantages as well as dlsadvsntages
inherent ig®a federal pnl;ty, and generally both claimd.could be joined in the

same feda;ﬂl cause uf ac lun under pflncﬁglas of andLnt jurisdiction.
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Vlﬁ EDmpu -readable form is that the use of the forme
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o, Scope Of Copyright In a Data ase .gi B %
& ' ‘ P '
R éomputEféqeadabl ta base derives its vafizgiﬁ\lafge'part ffgm! o=
£ \ - -

.

the ease with which 4 user may retrieve from it-data confo orming to ceftain

eral factors -- the organi-

ti nii That ease is the product of se
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e data, the sophisticacion of the program which assists in Ehe' -
]

searching and rétrieving, and the skill of the searcher in articulating the

search critefia. The difference between a data base in har

=P8

t@py:ﬁnﬁ:ﬂné
is passiv nd h )

, ,_ = 174/ - : . S
latter may be used interactively,”  in the”language of rhe industry. -
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m
\m\
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Thus a student who searches the Reader's Guide to Periodi

wn
m
m

cal L

u-w -

i

. T . . . - v, W
(a copyrighted data base) must not ‘only know what is sought but must alspe

painstakingly read much unsought material ia numerous valumes and, up-

dates to'obtain the desired informatian., K If, however, an ﬁteracc;ve e -

}’.-

bibliographic data base is used, only the topic(s) of interést need be — »

expressed in order to receive citations to apparently pertlnent literature

TTe—

T =

and, frequently, abstracts of that literatire to gllaw ierther evaluation ’

of its utilicyi One important question for the Ccmﬁissic%'g purposes L
in the iﬂfarmaﬁiﬁn'nbtainedpursuant.t%/a user's request to, or gearch : ¢

There is little doubt that one who obtained access to a ‘copy-

righted data base by normal commercia 1 mEEhDdE ~-= paying the proprietor

2

or the proprietor's authorized agent for the right to search the data -

sl

ponsive to the search

baszse and retrieve from it information or data re

request -- would infringe an existi ng.copyright by retr 12§ ﬁheiént§re

174/ An lnteractLVL“ E@ta base is one with whl;h a4 user, aided by a com-

Sirrer Lo .
puter cam “converse," i.e., the usefr frames questin1a to which the data base,

Qantiglled by a computer, pruv1d¥aerespaﬁa es. | :
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data bas®®and marketing an exact.duplicate in competition with the copy=
right proprietor. Such activity would beyond questio n-be unauthorized @ i‘igf

‘copying in violation of a valid c@pyrightif"urﬂhasiﬂg.aaceé% to informa-
L ) i o "
‘tion contained in a’'dafd base nd more egtitlésiin§'tcgmake and employ copies
L | .v D R
- fgr commercial purp&ses than would purchasing & copy of a cop 1ghﬁed
a

\I"ﬁ‘

ntitle ohe to produce,and disseminate copies. of the directory.

L2

directpry
Two ﬂamplltat ons arise in attfmpting to define the scope of pro-

not static; 3

eal]

dare

e
]

in a Eﬂmpﬂteflgéd data base. First, such work

/ .o
they are constantly being updated by the addition of current data

he deletion of that determined/obsolete. Second, the question as to

what. rights a copyright proprietor has in extracts of information retrieved

.

/

search of the data base must be addressed.

L

pursuant to an authorize

Provisions-applicable to both: issues are found in the text aﬁd legislative

. »
reports of the néw'Lau, . - ) o e Ry

L5 ' ?9 . x

o

his proces

=)

the entitlement of the data base to copyright protection.

raises two roncerns: (l) that deposit of a new embodiment of the data

- = = = f = 3 = =
base to reflect every madifiisticﬂ of the data contained in 1t would
: ——i

F

remely expensive for theg proprietor and cumbersome for the

=
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Library of Congress; and (2) that a pfaprletnr by virtue of the constant
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updating of the data base, could
in disregard of the "limited times" provision of the Constitution and
‘g‘..
. AT
efstatuﬁcry term of 75 years applicable to dats bases unifef the new

statute. Neither of these concerns need cause serious problems 7 -

Th

[

aépésit requirement should prove no-bar to provifling effective

O
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* copyright law a

- updated aﬁnuagiyi The proprietor of a data base would

4‘ : b N "lD.}E ) I3

- - . .

i lw

thorize the Rég;ster of Copyri gh 5 to exempt.categories of
& B

msterial from thépﬂepﬂsf requireméﬁts by regulation, or to fequifs-aﬁgéfé

i

ey

native forms of deposit. . Computer d

. exemption, for the deposit Df“EﬂﬁEdEﬂEifyiﬁg form would, achi

ta bases seem well-suited for Ehls '}

*

tory purpbse of "providing a satisfactory arﬁhiyal record qf,aiwafk without

. \ '
imposing practical or financial hardships on the depasitgr

“

essarily obtain‘protection for
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than constitutionally or legislatively authorized, any more
, . ﬁ

telephone directory be given perpetual protection by vir

3 . 3

copyright each updgté of theiwgﬁk, just as the propriefor o

7

di fEEEQFy pbtains copyr lgﬂt in new editions of a dark :
- Similar also to a telephone directory, capyrlghz

data base protects no individual datum, but only the syﬁtem

a langér perlnd

E?aﬁ would a_

gf it% being

to register for

f a telephone

in a dynamlz

atized form in

\" 175/ =
AV . Nor h
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which the data-is presented. .pse bf one item retrieve om such a
N .
wnnk -- be 1t an. add ress, a ghem -formula, or a Cbﬁst;nx'tn an srt;c?g
would not LndP[ fEEHGnEblE circumstances merit the attention of the tgg}f1ght

.

proprietor. Nor would it conceivably constitute infrin ngeme

The retrieval and rEd plication of any substantial portion

base, whether gr not the individual data—are in the public
. t . —

likely constitute a duplfication of EﬁpQ;apyrlhh ed element

"and would be an infringement. In any event, the issue of h
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nt of copyright.
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the unauthorized copying Df a limited partlaﬂ of a data base would be held
By

noninfringing. Fair;uﬂe-shnuld have VEEY%llmltéd force when an unauthor-

.

ized .copy of a'data base ‘i's madéﬁfaf prlmafily cammercigi use. Dniy 1f
[ -

8 7
| lﬂfomSthn Df a substantial ampount were Extfﬂﬁteﬂ and dupllcated for re« o
i ¥ s
A ;T ' . ™
A distributioni would serious problems exist,-raisipg concerns achE the ‘en—

- forcement of proprietary rights. - . /

1t appears that adequatle legal protection for proprietary .rights

in extgactg from data baées’exists under traditional copyright pfiﬂtt\lé

Y

as expressed in the new law, supplémencgd by still-available pelief un@ef'
li ,?‘ :"
cDmmﬁn/laH prlntlplas of unfair ghmpet;clan ‘ETEE unauthnrlzed taklng 5%
5
:aubstant1al segmants gf a cnpyflgaped data base should ba cnns;dered in-
Ty Y . o
fringing, consistent with the case law developed fram infringement of
) 176;
orms of dirgctori 9 In addition, common law

& ‘% =

capyright in various

épflﬂc1plé§ EE m;qappraprlatLgn whlch scﬂcrdlng to the legislative reports

( ‘;aacnmpanylng the ngﬁ
7 177/ ..

bases, are Evsllﬂb

lad’ are not Pfeempte§ with rkgard' to computer daty

e to enforce proprietary ﬁightﬂ‘iﬁ-thése works. °,
) g / ) L7 RO .

\E Publication o

“Publication’ 1is defined in Sectiﬂﬁ‘l@legi the new law as:

T
&

i

the distribution, of CDplEE or phcnﬁfecnf 8
\ of a work to thﬁfpubllc by sale or other

I A transfer of'ownership, or by rental, lease,
or lending. The offering to distribute

/ copies or phonorecords to a group of persons
o . .

: e ) . : o 5
— ' — B ‘ ,

176/ See, e.g., Leon V. Pacifiﬁ Tel. & Tel. Co., 91 F.2d 484 (9th Cir. 1937);

. Jeweler's Circular Pub.- v. Keystone Pub. Co., 281 F. 83 (2d Cir. 19229 ;
e cert. denied, 259 U.8. 581 ~(193%), aff'g 274 F. 932 (S.D.N.Y. 1921);

7~ New York Times Co. v. Roxbury Data In§erfacgér;n¢;,5434 F.Supp. 217,

T

194 U.5.P.g. 371-(D.N.J. jk977) o Lok .

177/ House Report, supra note 1, at }32, discussing the preamption pf@vis'éns
of Section 301. - :

m"%,
i
.
.
"
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dl&tf;butéd CDplES of a wo

Library of Congr

accordance with Section 40

5

Y

of any copyrighted work.

The definition ¢

mark for determining when

¢
storage and retrieval s?gt
the copyright law.
4

I S

. . . . ]
considerable importance to
L

Dfxfugthér distribution, publie
or public displ constitutes .
A public -perforgance or dis- - .
rk does not itself constitute’ -
a -
and 407 of t law, after publicatidn the

notice upon all publicly

rk -andgtg dfposit two copies of the work for the

If a proprietor/ wishes sliggté register the work in

8, the

resu

[«
[g]
L]

ce on publishe
s

know what

data

o

G@ﬁpugérize
/

ltEd ?%

latiye fepurts accompanying thd 'X§h%é{ provid

a da;a base used

}JJ

em, 'a computer, 1

The House Committee Repor

%?def the new law, 't
¢ation s the requirement
4§Ch5 work dlstt;buted th

Gf copyright .

tﬁ apyrighe no
erdgftetr. Omissi

1t ca

ord with the provisions cofitained in Sectiof 405, -in the
Section 405 offthe Act ef 1976

nd fur

is published for thé purposes of.

must be
Although
It in faffei;ufe

178/ .
~ -Accordingly, it

acts constitute publication
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i

ard no exception.
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ther discussed in

in conjunction with
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2 moatraxgnlflgant effect of the act of publi-

tice be affixed to all copies
on of notice may in

icrfeitu%eé
rovides that omissien

if the work #s re- 1

Gfﬂnat1ce wllﬂ}got 1nvallgatL copyright if not;;e is omitted from a rela=‘

tively small niy
:gi%tered within’ 5 yeard of
add notice to publicly dis
violates terms set by the
of copies of the work. ‘Se
the notice with like flexi
at légst temporarily, deny
work, .i.e., to prevent and
\ :

-
;'i."*‘

ber of publ;;ly distributed coples,

publlLﬂtan and
tributed copies,
proprieter for au

reasonable efforts are made to
or if omission of ﬁDElEé
therizing publ;c distribution

gtion 406 deals-with errors in contents of

bility. The fnil
the proprietof h
collect damages

ure to include ﬁDElEE may,
8 full righta in a- ﬂﬁpyrlgh ed .
foEunﬂuEthlzéd copying.” =
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H right under the new law. it states that, } i & )
Under the definition in section 101, a
~work is "published" if one or more copies -
- or phonorecords embodying it are distributed .
to the public -- thaf is, generally EE persons
under no EKPllClE or in pllCLt restrigtions

EDPLES or phmﬁ@fg;grds changgd hSﬁds, The

definition ... makes plain that any form

of dissemination win which~a material object

N does not change "hands -- performance ‘or :

displays on television, for example - is -

not a publication no matter how many people

are exposed to the work. On the other hand,

. the definition also makes clear that, when

R copies ar phonorecords aré offered tﬁ a - "
a

Accordingly, a

data.base avalilable . to usars,

The same would be true where the proprietor leased a tape containing the

. N .

data base directly to a user plicit restriet-
x\ians prohibiting disclosure or transfer. LUnder these circumstances, the

failure'to place copyright notice on the data bas

the Copyright Office, wolild jeopardize no rights
f

' have. 1If, hDHE\!Ef \Q“IL proprietor authorized transf

dopl ies or make available disPISysv&f they data base, publication would be

o : : b Y

oo accomplisbled and the notice and registration requirements of the law
ie‘ . ] b z . j

would take effect. Hany data bases -are marketed in éxactly this way,

with -the sproprietor authorizing ﬂ;e broker to distribute or display

B ul -

extracts from the data base. /fp b e

179/ Housge E&pmrt p note 1, atsl38, ﬂnﬁi";

hi 5 . 1,

note 1, at 121% EQJ L ’

s Lg
) ; . -
- s [ 2R
. ‘rg , ] l :g_ ;
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407, and a proprietor might choose not to publish and, thereby, avoid the

unpublished thansto published works. The Senate Bépaft accompanying

" The proﬁrietaf may also be entitled to an award of a

S f = -
: y 3 X
[ = .

i

: = i: = = : -
Certain conseqlences flow from the publicatjon of any work, 7
= i N B & - *

Publication of a work 4ctivates the requirement of deposit under Seetigﬁw

el
need to affix notice to all cdpies and deposit two copies for the Library
/- . . oy

of Congtess.. The doctrine of fair use may be dpplied more narrigly to

ra

-
L

. L] ) o L ) . A Lo
the new law indicates, that "[t]he applicability of the fair use doctrine

to unéubiighed works 1is ﬂatfcwlyélimited since, although the work isi
unavailable, this is the result of a délibéféle;zhéiﬁé Gn\the part of '
0 . e

the copyright: owner.' Accordingly, the prpprietor of & work may

[ — o

e

5

have someyhat greater righfs in unpublished a$ opposed to published works.

Certain remedies for infringements an be made-available to one
v
who publishes éFd registers a work which would be denied-to the praprietgr
A.r“'\?" - . & - ¥
of an unpublished, unregistered work under the provisions of Section 412 E?
- 2 Lo

7

of the Act of 1976. Oné wha‘suc&gssfullyff osefutes a copyright infringe="
. R , U ‘ A
ment ‘action may be %ptitled, under Section 5@% of the new law, to an award

= ‘Vni‘- s % d s . - . PR . ’ :
of statutory damages in 'spite of an inability to ﬁ%ave actual damages.

EEQEEE}:? fees under _
the provisions of Section 505. - Section 412 provides that the ﬁf@pfietaf

of copyright in a work neither published nor registered at the time &f

.the infringement is not entitled to thése remedies; the proprietor ofia

T s

availability of

'! e T s . N
, C L o . R T , :
published work, however, ma)\ register the wdrk within three months after

L = 7 i

" i B = e ? _— o : ., ’ P - B = 2 s
publication without forfeiting these remedies for infringing acts
. ‘ } : ’ :
occutripg after publication. While the key factor in determinling “the

these remedies is registration, there exists the three—
i B

month grace period after publication for registering copyright; during
4 v F =

¥

LI

180/. Senate Report,’ sup:

‘faote 1, at é%, .

=
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which period the lack of registration will not preclude availability of

A

B

No such grace period exists for registering works which are unpublishéd.
3 2 L B =

Consistent with this thrust of the new law, proprietors of -data bases
% are encouraged to publish and register their works and- create a public
4 : SN ' ,
- record of the information availagble through their EEDPE%EES:y'Hkasén -

3. Néw Works) ~

L . " . F - -

' : - The Commission was specifically assigned the .responsibility to

study and compile data on the ecréation of new works by the application or
; 8 "

. . o \ . ,

intervention of computers, and to recdommend any shaéjes in copyright <law

- o 7
-

¢ .. or procedure necessgary to preserve public access to ssuch works and to
. 181/ . ) E

= o« . . ) .. —_— R
recognize the rights of topyright owners, This matter appears to have

been included within the Commission's mandate because of\questions raised

. . - &

"‘in the mid-sixties during early debates and ﬁearings leading to Eheﬁggw;
law. For ;nstgncei in the lQEé Report of the Rggiater of Copyrights it was
stated:

The crucial question apééafs to be

whether the "work” is basically one-
of human authorship, with the computer’

) A merely being an assisting instrument, =
"% or whether the traditional element of N &
authorship in the work (literary, jijsg
artistic or musical expression or b
elements of selection, arrangements
etc.) were actually conceived and
executed not by man but by a machine. 182/ .
v R -

_ o ﬁ

- P B -~ =
181/ “Pub. L. Ng?fgzéS73 (1974). - :

e ' ‘¢ ; '
182/ Copyright Office, Sixty-Eighth Annual Report of the Register of

opyrights 5 (1965).
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i This discussion may.hgve stemmed from a concern that computers

either had or were likely to sodn achieve powers that would enable them

inde?endéntly ta create works ihsﬁ, althaugh similar to other copyrightahle

A

wggksi!uauld not or should not bé ﬁapyflghtabigabecausgxthey had no human

=

author. The develapmgnt of this capaciﬁy for."arti iiialbiﬁfélligéﬂtéu has

=y

come to pass and su ggEﬂEEd to this Commissicn -

. 2t £ T " : =en
'gf = . . A o -
7 u . .

ich a development is too speculative to consider at thls time.
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On the basis of its investigations and society's experience with the com=

pu . the anmxgslnn believes that there is no reasonable basis for con-

: sidering that a computer in any way Lﬁntflbu es author hlp to a work produced

ewrlter, 1s an inert

=]

through its use. The computer, like a camera or a ty
lnstrument, capable @f functioning only when activated either directly"

or indirectly by a human. When.so activated it is capable of doing only

what it is directed to do in the way it is directed to do it.

Computers may be employed in a variety of ways in creating works

thdt may be protected by copyright. wﬂfkh of graphic art may cmn51st of de-

signs, lines, intensities of color and the.like.selected and organized with
) 184/ y :
the assistance of a computer. A computer may be used tc
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1;3/ Letter to the ‘Commission, ngrdary 1974, trgm John McCarthy, Director,
Stanford University Artificial In elligence Labgratgry

e -
CQmputéf graphics and Dthtf plctorial art forms have also drawn much
io H. Frankaj Computer Graphics - Computer Art (1971);
tist and the Computer,” 78 Niwsweek (Sept./13, 1971). Re-
c ppear;ng in The New York Times was aﬁﬁﬁrtl,lg describing the possi-
ble futur? impact of Lamput r and related technolopy on the creation
and dissemination of works, such as musical compositions, dance and the
dramatic arts, that are potentially PrQ[FL[lhlE by copyright. A. Greenc,
“"The Coming lmpact.of Technologylon the Arts Computer Vieolins and

the Electronic Paletie" The New ork Times, 26, 1978. s
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in filling in numerous frames in-anp animai@an sequgnce; thug reducing the
. 185/
%?DUﬁt of time and’ eff@rt éthéfﬂ%ﬁé needed to pfeparé an anlmated work,

i\ . In the case of computer music, a progr am may be d351gned to

o

elect a series of notes and arrange théﬁ into a musical EGmpDSltlﬂn

employing vséiaus tonal qualities and rhythmic patterns. The computer may
also be used to simulate musical instruments and pérform the music so com-

186/ . ’ L
posed. : '

=
i

=

"In other instances, a computer may be used to manipuf}te statis=
- 5

N . - L . . - -~ .
tical information to produce an analysis of that information. The resulting
. 4 A

work may bear little similarity to the original form or arrangefient of the
. -_ work being analyzed, as in the case of ay economic forecast produced by
4 the manipulation of raw economic data. A camputet may, on the other hand
187/

be employed to extract and reproduce pgrt;ans of a work, In every case,

thé work produced will result from the.contents of the data base, the

instructiong’indirectly provided in the program, and the direct discre-

&

tionary intetr¥ention of a human involved in the process. §

T

=
o}

be entitled to copyright a work must be an original work of *

autﬁﬁrshiﬁ, =IL must be a writing within the meaning of that term as
! ’ 188/ ‘ ,
used in the Copyright Clause of the E@nsaggutiani The Supreme ,.

185/ For examples of such ‘applications, see Transcript, CONTU Meeting No. 18

at 2-10.
186/ See, e.g., Ehé’fﬁllﬂwing works on computer music: H. Howe, Jfr., Elec-

— — ¥ =
Atronic Music Eynthes;ﬂ (19753); M. Mathews, The Technology of Computler Mtsic

Y (1969); L. Hiller, Jr. and L. Isaacson, Exper;mental Music (1959). See also,

Keziah, - npyf;ght Registration for Aleatory And Indeterminate Hus{ﬁal
mpDSltlﬁnE * 17 Bull. Cop. Soc. 311 (1970).

=

187/ For a discussion of the copyright atatus of directories produced by com-
puter use, see: M. Oberman. “Copyright Protection for Computer Produced Direc-
tories, 21 AqLAP Lﬁpyrlght L. Symp. 1 (1977). ,

188/ U.s. Lo;gi Article I, § 8, ecl. 8.
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" Court has interpreted ‘this requirément to include ‘'any physical -
— . - ' 189/
renderlng of the fruits of creafive intellectual or aesthetic labor."

The history of the develppment of the concept of:originality shows that

only a modicum of effort is required. In Alfred Bell & Co. Ltd* v. Catalda
E ) - . ) — —_ il kit :
" Fine Arts, Inc. a federal Court lof Appeals, SPEé@%ﬁg through Judge Frank
" obsetved: \ i
: All that is needed to satisfy both the Constitution
: . and the sfgggtEJis that the "author' cdntributed
’ : something mofe than a "merely trivial" variation,
) SDmEtthg recognizably "his own" .... No matter

how poor artistically the "author's'" ‘addition,
1t 1s enough 1if it be his own. 190/

Thhds it can béE;EEﬁ zpac=élth@ugﬁ the quantum of originality
wreeded to quppuft a claxm nf autthath ;n a work is small, it must
It a woTk, created thruush appllCSELDﬂ of

,,,,, "
computer technology meets this minimal test of originality, it 1s copy-

fightaﬁle. The el éibility of any work for protection by copyright depends
’ N :

not upon the device or devices used in its creation, but rather upon thé

i
presence of at least minimal human creative effort at the time the work
is produced. b . -

Computers are enormously complex and powerful instruments which
vastly extend human powers to caleculate, select, rearrange, display, design

i)

a

Jﬂ

and. do other things involved in fhe creation of works. However, it i

wm

“human power they extend. The computer may be analogized to or equated with,

ran

189/ Coldstein v. California, 412 U. S. 546, 561 (1973).

190/ 191 F. 2d 99, 102-03 (2d Cir. 1951); but cf, Batlin v. Snyder, 536 .
4B6 (2d Cir: 1976). . it et ) -

191/ For example, arfanvinp the layout of an answer sheet wfthln the rigid

confines impesed by i

s—Ose in an optical reading device for computer .
input has beenheld fo ¢onstitute sufficient originality. Harcourt Brace &
World, Ifie. v. Graphic Controls Corp., 329 F. Supp. 517 (S.D.N.Y. 19717,
YA . . . . 7 -

F =

/ . _ 1_'1. )
. - . o,
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B) B o
-for example, a camera, and the computer affects the, copyright status of.a
.- - i L]
i . o . L 1 e . .
resultant ‘work no ‘more than the employment of a still or motion-picture

<

£

sar that the

camera, a tape-recorder or a typewriter. Hence, it seema cl

Lo

- copyright problems with respect to the authorship of new works produced

with the assistance 'of a computer are not unlike those posed by the creation’

—’ r;,!. - = A -
s of more traditional warksc : éaa -

3

Needless to say, computers, like typewriters and other 1nstruments

I

-

% can be used to préduce writings that lack the degree of origi nall;, held

=

necessary to copyright. The statement "2 + 2 = i" is, of course, not copy-
rlghtable, wheth er generated by a computer or written with a pencil. But

to’qualify

for copyright afe already well established, and the intervention of the
csméuter should not affect them.
=3 L
Finally, we confront the question of who is the author of a work

produced through the use of a computer. "

[

he Db?i&us answer is that the
aﬂthar is one who employs the computer. The siﬁgifzity of this response
may obscure some problems, tﬁcugﬁ EESEnEiEllY they are the same sort of
problems encountered in sonnection witli works pfnd ced in other ways.

; T &

One such problem m is that often a number

]
li=tty

persons have a hand

t

e in the use of a computer to prepare, for example, ’PlEK statistical

i
u

-

table. They may have varying degrees and kinds of responsibility for the

creation of the work. However, they are typically employees of a comman
employer, engaged in creating a work-for-hire, and the employer is the
author. When the authors work together as a voluntary team and not as

works

o

employees of a common employer, the Eapy:ight law with respect t

ways, and the team itself

o
e
=
<
v
=
ot
-
o
et

- rights of the individuals involved.

o A -l:is:
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i
Ao

caﬂtrglled by a program’ gnd muat g:dlnarlly ut;llze data 1npuc Efaﬁ’a;hggfﬁ{

sources: Both the program and the data may | be capvrlgﬁted warks or pgfééﬁéf-
A o

cgpyrlghted HEEE!' Tha;qugaﬁ;an has been ra1sed whether authorahlp or praf

’?pr, , .

VFtﬂrshlp of thE €f93rﬂm of*data base Establlshes or may establlsh ff
"al wark It gppeéfs tﬂ the Cammlsslun that

a8 elalm af ahtharsh;p af the fi,

"‘“ EBEhQLEhlP of the prugfsm ar Qf he 1ﬁpuc datg 15 Eﬁtlfely sepgrste

=

* -

f}om sutha:shlp Df the flqal wcfk \"yjust as authcrshiﬁ af a Efaﬂélﬁtiéﬁ'
1] !‘

J
ai*the uﬂ&g}nal wgrh. It 15, of -

T

'DE a bnak is distinct from authﬂrsh_

cﬂursej\{gcugbént Gﬂ'thé creator of the flnsl wgfk to thaln Eppf p ;g

pEfElEElﬂﬁ frum any ﬁther persnﬂ wha 15 the prprEEﬁI:Df a pragram or data

+  .base used in thg creatlan af the u1t1m5£3swﬂfk. The uﬂlawful use uf .4 1

®

pragfam ar data base might llmlt or’ negate the au;hor -3 clé;m af copyright =

St ) 5 .

in Lhe ultimate work, Just as the. fsllufe nf a ;ranslatnr to ubtaln
-license ffgm the proprietor af the translated wafk mlght prevent Eecufing,
192/ o .
copyright in and maklng use of the t%ﬁnslatlun - But 'this is not a.question

of au;harahip ltsglf, and the‘&uthaf of the original work does not Bécéﬁg
- the author of aitfgnslatigﬂ merely-Eecause it is égde from the original

parks:;t_ﬁ

., book withauﬁrﬁérmiSEién. _Here, too “the sltuatlgn Hlth respect to

praduced by the tise of a tnmputer does not appear to differ fram Ehst Hizh
EEEPECE to anks atherw1se>created o "

\ This approach is folloved by the Ccpyflght folce ;nday in zon;
ducting ekam étlnns for. determlnlng reglstfablilty for copyright of qnfks | \

4 1 . ¥
e " A e
B i N i - -
192/ See 17,U.S.C.°§ 103(b). . - r -
‘ . 1y *

,5-'»41_3; N . "
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cfé;ﬁed with the nsa;atgnzg af cgmputEfn. " It compolts With the rathei % .

summary ggn:lus;ung,tegﬁhed by';he~Whitfntd Committee's_investigatidn -of
- : UL SRR 7Y SR '
E2Y 1 . . - — :*
18 in .the Uﬂited Kingdom. 1t 'is suppﬂrted by the came’h:

Eapgrighﬁ ﬁféSi?
of experts.in the fleidg of computer are and, mualg and cgmpute EEIEnCE w;th B
vhﬂm the Subﬁﬂmﬁlttéé has' Ea;;ulted 195?;} Tz |

anever, the CQmml;!;ﬂ; fEEDgﬂ;:EE :hst the dynam;ta af ﬂ@mputér

i

:c;enge pram;ae chgﬂgeg.;ﬂ the creat;an and use of authors' wr;tings chgt

5

]:anngt bé p:edlctéd v1th .any, QEft31nEy.l The effects of these changes shnuld

AR o =

have the attEﬂEan of the Gangtess and its appropriate agencies to gasure

3

thst Ehase vhg atgwgh,m:ea, thempallcy ‘maker ﬂEa;ﬂfﬁﬂ -awareness af ‘the

=ty

chnnglng lmpaztkui Enmputpr ;echnalngy an both the needs of authors and the .
f

role af au;hnra in the 1nfn:mst1nn gge.. Ta that ené the Cammlsalgﬁirgcam—

menda that Ehe Cangreaa, thrnugh the apprnpr;ate cammlttEEa, and the Copy-

irlghEerEIEE, in Lhe coursge éf ;ts sdmlnxstfat1nﬁ nf copyflght registrationa

and ﬂEth act;gltles. :ant;nunualy monltar the 1mpact of computer g l;catlnns?

on- tﬁi creation of works of authgtah1p, The subgect shguld be cans;de:ed by '
Eh ngress 48 pa t t of any hear;nga held ord ;hg ‘gen 1 Egplc of the rale af,

the computer in society. And the Copyright fo;:e, in Ehe cnufsg nf B regu-

e

lar activities, should report to the'ﬂgngfgss if the impact of computers is

——— L . :?; ii§3é _ ) ] ) )
193/ The‘?etférﬁlng Arts Section of the Examlnfng Division, fer exsmple,

requests specific information about the authorship of a muElCEl ‘compbsition

. submitted for registration when ,the composition has been created with

4 computer. The work will be. reglstered only when it is shown that the
applicant exercised Buff1CL3ﬁt cantral over the prﬂduﬂtlﬂﬁ of the work to
be. cnna1dgred 1ts author. ._ g~ .. 7/

194/ Copyright and Désigﬁs Law: Report of the Cgmmlttee to consider che Law
07 1t and Des;ggﬁ 132-33 (1977). ) T

195/ . These include Milton Babb;t§ Prgfesanf of Hus1c at Prlncetnn Uﬁlvers;ty,
Kenneth Knowlton, ;a4 computer scientist and computer artist at Bell Laboratories;
Jnseph Weizenbaum, Professor of Camputer “Stience at Hgssaﬁhusetta Institute of
Technnlagy, and John McCarthy, Profeasor of Camputer Science at the ArtlflCIEl

Intelligence Laboratory at Stanford Unlveralty ,

= o ¥
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, found to raise qugst;ans gf cagyrlght law or pgl;:y requlrlng 7
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attenﬁlnp . -
3 The Commissiop ;hérefafe, ﬂuncludes that no gspecial problem )

exlsta wlth reapecé to Ehe "cfeat;ﬁn of new wa%ka by the applleatlgn or’

lnterVEﬁtinn of such sutnmatlc systems or machine tepfuduﬂtlgn,' that

f"x i . L - 5 . d - .
ex;ﬁtxng atatute ‘and case law sdequa:ely cover ang quéat; s involved; and Y
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Is.,‘ ! PN J omL e

e Iv.::iACHLNE‘ﬂjfkuuunlu - - PHOTOCOPYING . e

‘K¢ . Introduction

‘The Congress created the Natic ‘Commission on New Technological

= : - . * ' - .

.UEEE.gva§?YEightEd Works, 1in part,,;a assist 1t in resolving a problem

:hac.had proven EspEﬁially dif ult in the revision nf the 1909 Copy~,
:Lght Act:” drawiﬁg aaﬁrﬂpér balan:e bEEWEEﬁ the righ;s af capyfight

o

owners, whage works were - si&y fe‘fgduced thrnugh the use,of advanced

i

- rEprduEtiDﬂ Eechnalugies, aﬁd the general interests and needs ﬁf members

important auxiliary form nf access to zopyrighted wnrks. Agcgfdiﬂg to thé

législatiun that gu;hcrised its Establishment the Commissicn‘was required

14 ) . . , Sl

iy to stody End gampile data on: a S }‘F. :

Lo
8
< =3

* . "4(1) ‘the reproduction and use éf capyrighted works

of authorship -- - . S .
EE R _ : : ,' T R

e (B) by various- fnrms Gfgmﬂchiﬂe rEprndugtinn, naE.
TR including reproduction by or‘at fhe request of- # ,
o . - sgingtructnraﬂfar use . in face-to-face téaching
e zé-ﬁf._ £ . ﬂFiVitiES reee L26 =l §>€ : . vt .
B F 4 “: A ) . ® ) ’ =

Thg Ccmmigsiaﬁ was alsn charged with making recommendatiohs “as to such )
143 . : b

3 ¥
changes in :prrigh; 1aw or procedures, that msy be ﬁecessary to assure ... e
- F " - 4
K 5 . ‘!i!" -

faqcess tﬂ#tﬁpyrigﬁ ed wanks, aﬂd to prnvide fecggniting of the rights dgf

1967 Pub..L. No. 93- 573 QZUl(b),,QBd Cang.r 2d ‘Sess. (1974) See Appendix, o
B~1.:-The term ”machiqe rgprnductiun" in its mindate was recagni:ed as beiﬂgﬁ o
susceptible to various interpretations.. The Commisgsion's 1Egislative his-

tory has clear indications that the Congress had contemplated 'a study of ) s
phatacgpyiﬁg and related methods of Fépraductinn -= rather than videatapé Ty
repfoduction and other emerging technologies — when it created the Commis- -’ -
sion. Awgordingly, the Commission determined to concentrate its gffnrts on
phctuduéglcatian and closely felatgd means af reproductfon.

1197/ 1d:, at §201(c). . -

J
-~ h
2
O
-
L
L]
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subject. Chairman®Fuld WEVEL , & j’fi;if th,se members of the Lammlss;cn : j
B - i E - =

N

i can%rdetei_at the December 1975 meeting. E Vo e A

The Cﬁgééssiqn éggnsgtéd a number of studies to gather da;a'én s

i ' 198/ ) o .
”7midphatbﬂapy1ng _-__The Commission cortributed funding for a study conducted =
199/ ' ' :
by King Research, Inc.,  designed to provide data on how much photocopying

- S s = - - P

‘of capyfighteﬂ’warksfactuailg éccufred in 1ibf&fies throughout the country. ~—

The ‘Public Research Institute prsggred a study thst compared the costs of
! ! i, ) i
' subscribing -and storing per1qucals w;ﬁh Ehe tosts of harrad@ng to £u1£111

'R

y ) A v 1
e patfaﬁ‘réquests. T E-Indlspa UnlvEfslty Graduate lerary School ﬁanducted
=1 . = . 20}/ ":. b & A
L o a survey Gf publlshefs &6f paficdlcal literature. — ’ A
e = e = . = o ‘;5‘
L ;Duting'thé year‘in which these studlés were’ténﬂuﬂtedf the:Cammisf
; s Bg o . e o

-8ion heard testimony from reptesentaﬁlves of authars, publlshers libraries:

o o R . | c ) ,
2 4 ggvernmedgfagengies, E&ugatgf5'§ﬂd others concerning current and “future

2 ot . L

) 198/ Summar ies Df'thase.repnrts appear in lﬁpénﬂix H.
" . Teports are available from the N%tlanal Iechﬁ;cal Infafmatlnn
- Springfield, Va 22161 /

© 199/ ‘King Research, Inc. Library Phntaﬁﬁﬁ?iﬁg in the Uniged States
T19?7) PB 278 300. Also available from the Superintendent of Documents

H

ima. 052~003- DDQ&E 7 [Hereinafter clted at King Study.] . iA .

e

b ZDD/ V. Palmguf, M. BEllEEE&L and R. W1Eﬂéfkéht; r"Cq:lsts of Owning,

. Borrowing, and Disposing of Periodical Publicatidns (1977) PB~274 821, ‘ .
eTHE:Elnaftexz EltEd as Palmour Study.] _ ‘ f '

—

-

L 201/ B. Fry,_H hhite; and E. Jot nso ‘Survey of Publisher Practices
and Current Attitudes on’ Authorizid utﬁsl Article Capylng and ﬁicens;nga

s (19774_P§_17l 003. [Herelnafter c;Eed a8 ny/thtE/Jahnsan Study ]

'kilf;’:",‘:, .f; L

o
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amndmen} Alsa during f(!)a; year, tha Lfmif_siiylassisted represen'ativ&s
‘of pmblishet, au:har, librsr an an educazgr g:masp‘s in f};rmlating uide=. W
lines defiging which inter ihféry an p: ctices would campart wit -
x’ ¥ " .
the: pravisians nf Eectinn 1 (g)(z) af Ehe new capyright law pfch;titing} ) ¥
A %i: : . sl ¥y }
) l;ibraries frqm Qngagi Y g’fz EFEi,,,,iE ‘fépmﬂucﬁiﬁn Df chyrighted g
N, works. s A | . g . : s :
%f. A e . . T ==} e F i
This Keport sets forth the Commission's recommendation to -the .c.
:Caﬂgff‘;ss f;ari'legislative; actign,\ a'n*d: its sﬁggeptinns to tﬁe iﬁtefes’ted;g
- - . - . .
parties'*fcr passiblg adjust@nts in prac:tit:es related to pthﬂE‘,Epyiﬂg
and clm;umént delivefy. After setting farth this recémendatinn and ! e
- EhEEEsEuggéEtiGDE, this Répart discusses the effect of the new. c@pyright_;
.‘{v; {

lsw omn a- braad raange Qfsphuzﬁcgpying practices and reviews the EVlﬂEﬂCE %

. o R D
that thé Lamissian cunsiﬂere’d in’reachiﬂg "its conclusions®; 7 - S
] : ! ,:: ¢ % Bags QE@EiSsiDn'EECDEﬂ}?ﬂdSE‘i?ES - R -
' ,‘.“g C = iﬁfg’ . o . ’ . 51\
SO The Lammissicn E inVEEtigEtiTﬂE and the testimﬂnyxit hea{d sﬂp—«;-

,v'q; i ¥ - s - o = 3. B
R F £ S s .
o p@bt the determiﬁatign Ehat with ﬁnef§é;ptign “the Commission need not

5 & L

recbmmend Ehangés i Ehe pravisign of the C Eyr ight Aﬁt af 1976 affecting
T , _
] ] , .
prhntﬂcupying. The one éxceptian deals with phct@chy_ing.,by organizations
Y = R T . ) ’ R .
“that are in-the business of making cap‘iesi The Commission also, suggestsﬁ

certain matters Lhat should be studied by the Registar of Capyrights in |

A

preparlﬁ& thE first five-year report assassing how Efﬂéutively thé

interests Ef :npyright préprietars aﬁﬂ u;erg are balanged under the

r{ N . } W 4
_ - _ k4 _

2y
H

2028 The "CONTU guidelines are set put, and disciussed in Sgetion IV=D of this
REPQTE at pp. 134-137, infra. ) . ' :

a
'*‘
, e L
[ . =,
H L “ ) - - P + o
i . - o 1 oy
+ = ey P ’
. T . % s il .k
s, B = E , I . K
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phctaznpying pravisians Qf‘the .nev law. Also sgggested are certain

¥

actiaﬁ&zthat could be taken valuntarily by other intetested pafties
- +

oot Eﬂ‘faﬁ%gitate access to gppy:ighﬁed works in:phptgﬁapyiférm wi;hin.thé
- e ?5 L . . ‘}. ) a =

framewéﬁk'af-Ehé!CﬂpyfightrAzt of 1976.

L. The 197& Act. Shauld be amended Dniy to- pra{ide specific guldanaé to gl -

crganlgatiuns engaged in phntgcqpylng far praﬁ$t and their custamers.ivzﬁie’

rig - 2 At pfésent #0 persyasive evidence Eiisﬁs*ﬁhat the pré%isigns of
e fa€the-Ca§yrighL;Agt of 1976 affezting phntncnpying are iﬁadequaﬁe to serve the
dual purﬁosag Df yrighﬁ- to reward créaﬁafs af .and facilitgte public

- s
e

directly spplicable evidence

) access “to. W ;;: af auﬁhﬁrship‘- Tﬁéreican bE

,,VD_
withaut some expgrience with the,new law, now anly a féw m@n;hs in effe;t;;

?

bsenge Df Experienge 15

accentuated by the fact -

oy . 7 e g - - Toah )

o ok (1) phatatnpying EEEEiVEd much attentinn déring the d@bates Ere¢eding .

o . =~ emnacthent Df the&néw 1aw, (23 ﬁhe legisiatiwewprgﬂess hégbprgduced LWo e -

k - ol A \zﬁaj ZUB/ - # -
) %tatﬁfury@sagtigns dealing with phata:apying, (3 fepresentatives N

of publishérs,;ﬁﬁfhaf Aand library gfaupé have agreéd on a set of formal

guidelines interpreting how these statutgfy pravisimns appiy to inter-—
204/ . : .
library lending; " and (4) both gDVEfnmEﬂt and private organizations are

adapting their photazapylng activ ies to the raquireménts of the new law;.

c g ‘ r . DEVElEpm&ﬁ;E thac:ﬁave taken plaée %inae:the new law came inEQ
~efféct on Jéﬁuaty l;'l97§; S?féngly{éuppﬂft.a wait-and—see attitude toward
recommendirng majartchaﬂges in its pﬁgtatggy%ﬂg prévisiGﬂS;} %LE @a?ignal

-

+ s

=

Tegﬁnicalrinfg ation berv1ge (NTISQ{is ‘of fering®a servic ‘ta provide its -

5 = . f : 3, . =
* ) T A, ) . - . L I i "

S . ' . .
203/ 17 U.5.C. Ql 107 and’ 108 which appéar, alaﬂg with other SElECEEd
‘Sections of the 1976 Act, in Appind{ixg. : S ,
“EZUA/ hee diggussicn of Commission Gui elines in SEELiDﬁ IV*D of this Repgft
“Pp. ljé 157 intra. 7 v .

. ' iy ‘ N 7 s

oy '.‘:,-- lgf i
iy AN S
.‘x"L‘_ : . . ‘ e ) A, S, .
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s with PhDLDQEPiEE of Bciéntifigi ﬁechﬁigal

-

Eeveral thqusand dnmestic and fareigﬂ

=

_journalsi. fhe price of the ‘servic ce includes a‘gapying féélf%f the capyr' : {;,
s 2u5/ L - T o
proprietor. . The Copyright Cleafance Geiteﬁ, Inc. (CLC) has been dévelaped .

) i

L

f”g”,ed riadical literature, initially EnCﬂmpa iﬁgfpgimarilb_

206/ . ;

and CEchﬁical jgurﬂals.r The Natinnal Cﬂmmissian on: Lib ries* and .
- : 1 & , ;

_ lpf@rgscign Science'(NCLIS) has rapasad the Estabiﬁshméht of’ g nﬁnprafittw
oy k3 o= - - .

"f:’;;)’ggti;aﬁs:ﬁ-é:’iaaiéé15‘13"35{';:"';"—"p rovide the wublfec ifh i;,(:ipies, inéluding .

3

- phutﬂa@gieﬁ orn. damand frgm a campréﬁénsive cnllectigﬂ of perindical R
L L £U7/‘ ) * & —
literaLgf - 1he -op ratian of all these services within the framewqtk
W may affect the balance of intetasts bEtWEEﬂ cgpyright ﬁta— - . -

‘”inghphatacnpies of ccpyrighted%Whrks.; Discfe;icn ‘*a\ .
* v . Sr - - i
ese SErViEEE Dperaté under the new law fgf .

=135

i waulg'seem to requlre :hat

¥ = , - R et : o

No significant evidence has been presented to the Co
Cos L . \
support ,an argument that major legislative changes are necessaryat this
* : o =
time. Therg is no lmmédiEEE, measurabLE crisis iﬁ\the publicatlnn of

o - s .
periodical journal literature — which is, by.all ageaun;s, the segment .
= : . s - . X‘:

-~

— . o _ 7 . ' . . . I

=

éUJ/ The Institute for bciéntific Information and University Microfilms described’

at p. 155 of this Report,. infra, have long foEfEd similar services from theig
collectidps. ) . ; .
206/ See pp. 15 and 163, infra. . o
207/ See pp. 159=160, 1nfra. -t ¢ o 1
’%m - - E
. ..
. o .
! .-l \_i,)x!)' {
rd 4 i = [ af )
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‘of publishing mast directly affacted by pthDchying- Ne™ persuasive evi-

dence Exiéts that jaurnals fﬁf whicﬂ‘thgfe is significant demand are gcing

£

Commissi

separating the

costs and limited dema 

gracedure

»,tians wishing ta :npy.

,§_x.

=

{ L y #

gf EKiSEEﬁLE becavse of phagccgpying.

Ao

/.

author interests, nor members of Ehe‘ggngral public have sericusly drged

hS

the Gammissian to recommend Iegislative action at this time.

library associations and.ahthaf and publisher assgcia;igng considered the

in concert, f om pﬁt

cémmictges._ All of these “con

%

lative acj an at present.

é‘j‘ .

: . e :
effects of the new law and private arrangements made in regard to lts

c o

- provisions.

208/ Transcripts CONTU Meetin
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"

Should such interest devélap as a

‘as fair use under bectian 107 Gf the AET or

"phgtccapying frum thgsa Gf the pressu

‘advisability of furthar defining EGmE terms in

5,

Such action should await an assessment of the

Nar is'tthe a :eliable mgaﬂs of

of rising

&the viability Df individual JﬂufﬂalﬁtitlES;
the éthef hand, there is no Evidence that ﬁhé pazments requested and' the
for, thaiﬁiﬂg authafigatinn ta}make ghntccﬂpie§ nnt permitted
y ; Epgiif % émptinn under h?

bectiun lUé will impcsé unacceptable Eurdﬂﬂﬁ on individuals and Drgaﬁi—
] - 7

) statutcry pfavisians cf the 1976 Aﬁt among - thgse most difectly affected by

chE‘reg latiadf;f phnt%ggpying, neither libfary graups, pu lisher and
Althaugh the

tign 108 'and clarifyiﬁg

athe:appl cation of . fair use to phgtcccpyiﬁg, théy made no proposals to the
208/

on for lEnglati\ri changes,

rgsult of Experiencégﬁgained ffnm-mpéfating under the pfesent provisiéns:,

of the 19?& Act, n@thing would PfEGﬁQt these groups, acting individgally or

uing these concerns with the app:ﬁpriate Congressional

A



]

. :
=

The one araa in Vhich'SDmE legiélétive chaﬁge is rEcammEDdEd iA

) the 1976 Act concerns copying done by :Qmmercial urganizatians in the

buéiﬁes Df making EDpies for prafit. The lQ?ﬁtAgt and legislative histary,? ,
: = 209/ el 210/ . ) -

in:luding ;he*eduzatiﬁnal cﬂpying, music cgpying, Sﬂd CQNTU inte:library

.. loa an guldélines, pfavide extensive guidance to thﬂse Educatianal institu—-

Eiqns, libfsries and archives éngaged in copying, and to indiv duéls
k]

. fequesting EDpiEE from such institutians. "The Etatute reéuirés {hat twn ‘
| warniﬁg notices he prescribed by the Registerrnfkﬁﬂéy“ights and §§stgd‘in
‘libfaries aﬁd;archives in Whiéh capying i; done. One fégulatian, promuls-
gated purfuau; to -Section 1ua(d), préscrihes the form af cgpyrighthwarning . - .

-4

_that is to app’ ar on the- grder fgrm fnr obtaini ﬁg oples and at"the‘p;éée

--where these Dréérs are a:gepted— The Séﬂﬁﬁd regulatign, pf@mulgated purﬁ

suant to Section lUB(E); prescribes the farm of the nDtice that is to

appear ‘on Ehe order form and at the place wherarfequests are made to copy
: . : C211/

égzire copyfighted works or substantial parts thereof. : . -
ieither the statute, the two sets of regulations, nor the tthE
gﬁidelinés provide par§iéuiaf guidance as to what may be capiéd by commer—

cial Qrgaﬁlzatigns that make CDpiEE‘fo custnm&rs Dr by indlviduals buying 5:

ﬁupyiﬁs ae;viaes frbom such QEgﬁﬂiEatlDﬂS-anThE Cammissian BUugpgests Ehat
thg ton ngress requife ;hg paséidg §; @i%ot ice { fcammercialrzppying organi=
{ ‘;fz‘ # - * s ) ,
SaE;ﬁns, .Both-to describe thst copying which in most cases would not
s ‘

constitute fair use, and fo warn prospective customers of the 1i b;lity

they might Itcur qu cgpying in violation gf the aapyright law.’
! T §

i - e L - ‘ -

U9, House Report, Bupra note 1, at ‘68, - -

10/ Id., at 70, | N

11/ See Appendix J for the texts of these subsections of Section 108.

B
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The proposed statutory amendment would retain the present’ language

of Section 107 renumbered as Section 107(a):and a new Section 1@?(5)? as

.2

follows. . - : . A

5 107(b) . For the purpose of this title, those who make
" or supply copiés or Phonorecords to ¢ustomers. on demand

in the regular couxseof their commeicial business aetivity’
~are referred to as "commercial copirxs". Commercial copliers
-shall be required -to display promineitly, at any location
where-orders for copies or phonorecc. .ds are solicited

or accepted, a notice advising the public of restrictions

on reproduction of copyrighted works created by this title.
Displaying the notice does not in itself constitute a fair
use -defense for a commercial copier, but failure-by a - -
compercial copier to display the prescribed notice shall
résult in the denial to such commercial copier of fair use
as a defense to any copyright infringement action arising
from copying done in the absence of the notice, and a
tfébling of "any-monetary amounts awarded a copyright
-owner who prevails ‘in a copyright infringement ‘action -
-against a commercial copier. Such notice,shall read ag

follows:

-

-

) } i A
WARNING CONCERNING COPYRIGHT KESTRICTIONS
~ The copyright law of the United States (Title 17, United
States Code) governs the making of reproductions of copyrighted
¢ works. If a work is protected by copyright, in most cases it
. 1s copyright Infringement,; even for purposes of private study,
to reproduce jmore than one article or other contribution to a
* copyrfghted ollection or periodical, or more,than a small part
.of any otherf.copyrighted work, or to make at the sdme time or at
different times, more than ome copy of any such article, contribu-
; tion,or spall part,. Copying in viglétEEn-af caﬁyright may subject’
. : yau:ﬁavaqFactian for money damages undér the copyright law.

v ’ i

2. Recommendations QD;E%Eﬁing the five-year review pf photocopying praatices o

A refiew pracedu(e is pregcribed in Sécéian 108(1) of the 1976
Act for assessing the aéggﬁacy bfi}hernéw ;gﬁ Witthegafd‘tD.thEDCpriﬁg,ér7
and,ié;frecagﬁeﬁding so;gticns tc.pfablems'resulting ftag;any Eadequé:ya 24
;Théﬂaégisﬁg? éf'éég;rights‘is to ug@ezééke a_.study and repor

o the Congress

£ B EE i . -
N iy - = : =
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§ 5
F

by'JEnuEfy:l;iiLBBVTéﬁd at five~yegr iﬁtérvsls thereaiter, "setting forth

~; the, extent to which this section [108] has aghieved the intended statutcry

213i

:;‘balancing of the rights of cfeato;s,‘and the needs of users. 7 " Although

ot

)

& - .
“~_ddcted.

afisen, and présent lEgiSlative or other recammﬁndatinns, if wafranted L

S5ec 1nn 108 primarily concerns phota:ogying by libraries and similar insti-

f ,
'tutians, LhE language can be interpreted to Enable;t e Register also to in= .~

'Eh:cugh gummergial eapying serviﬁesi Tha'"intendgd s;atucﬂryAbilaﬁgiﬁg of

{
b

* the rights of creators; and the teeds of users,"” the sought-after statutory

standard, can bé attainéd Dn%y if all these activities are evaluated. The

&=

'Régistar 8 repnrt to Ehe Congress is.to "dEEinbE any prcbléms that may have

214/

Preparation of such a report Hﬂuld require that the study uﬂdertaken look

< beyond photocopying by Libfariéé in order to accgmplish its 'statutory pur-
4 . , R s e ‘

£

pose.. :

' Having cﬂmmissigned rEEEQfCh; :ﬂhducted investigatians, and heatd
X . : 4 .

NUMErQuUs witnes ses on the phatatcpying igsues rela ted to cufrent practices
in-and out of libraries, the anmissicn heli es it can make helpful recom-

grendations to the Register on how the first five-year study should be con-
: ) ) * ) K ’ I

-~

=

F#’i The research eff@:t should agtempc to determine the i%brct of

copying fees on the health-of the publishing industry, with Spécial emphasis

el
o]

on the ublitatinn nf EElEﬁtiflC, technical and medical’ qurnsls. In -
* )

particular, the study shguld attempt to dEtEfmlnE (1) whether ,the imposit ion




. . uf Eﬂpying feed contributes to the viability af individual Jgufnsl ti

(2) whst impact, if any, the impcsition of cnpying fees has p j urnal
ey .

Eubscripticns ;nd librafy acquisitio ne; _and (3) what 1nfafmation abgut the

r i use of individual jaufnal titles and. Lhe;r contents is pruvided by thE num-

bers af phgtcanpigs fqr which payments are made.

K}

The Regiszer af Lﬁpyrights Ehauld canstrue Section 108(1) bfcadly

-

and not confine. the five—yéar studies to the Pfﬂvisiéﬂs-Dit$égti§§;lgﬁ",

relating to library phntacapying- The Regis .er should examine how the

eduﬂstinnal and musig copyiﬂg guidelines have worked out in practice, and
\

- how thé szatutg*has Qperated with fespect to Qrganizatinns that are not
educatiunal 1nsti£uticns, libraries or archives,’ including arganizatiuns
doing szyfgg far a fe All these types of capying have 3 patential

impact on the creatiun and distributinn Df copyfighﬁed works.

L ¢ e 3

g The Register should begin inmediataly to plan and implement the L

tall&ttiun of data nécessary to camplete the nguirEd studya The Cammissf_
- sion recbmmends that the Regisﬁer convene repfésentatives of the iﬁterested
Grganisatiﬂns to ascertain blems that appeaf unrés?lved by the 1976 Act

) ’ é) and receive their suggestions on the’ cﬁﬁdu:t gf the first five—year study. !
. > S
If the pafgges and the Register can agrep on these matters, the callestian
of data and the usefulness,of\the.data sssgmbled_zan be_imptaved and Qasts
. . it \ .

1

. ﬂiIEZE gtudyireduéedi; ' ' "%Q

! gf}f £ i _ The regular pe:iadic iyrveys of pubiic, academic,nsthgnl federal
R (S B .

R ' and special libra:ies cqnducted by the National ﬁenter for hducatlnn

;&
=, /\‘ 4

) i X

:btatigtlcs (NCES) W#ll include at the Cummissian =S faqugs¥ SQTVEquuESfiﬂﬂS

o determine, for the years 1915 and 1979, the grﬂss amgunt of phutaccpying

I

ERIC

Aruitoxt provided by Eic:



- . . . , -'127 -

‘,cbpyrighted works and between copying for lgcal use and fnr inte 1%btary

_"lnan. bimilar data can be’ culle¢ted for IQBU and 1951. ;In addi;inﬂ c@ﬁ!
. ey

- side:agian should be ‘given to EDllEEEing data in these NCES, Bufvejs Eram :

' uzhe fecards .on capying fo interl;ﬁ:gfy lean ‘that libraries are. required

s the Register Eh d-obtain and

,;.’;—"‘

'tians of arganizagians such as the Cﬂpyright Clearance ‘Center, Inc. (CCC)

L]

National Technical Infarmatinn Service (NTIS), University Micrgfil

Internatignal (UHI) and the Institute for Séientific l*farmatian (1s1),

rke. -

which license Dr’supply autherized phqtecapigs of Eopyrigﬁged-w’
The Register shauid aise~cansider updatiﬁg the 1976 FrY/white
2;5/ a

Study of ;he e:anamics of libraries and 5chnlarly jnurnals and

. 1 .
. - ‘g;ﬁ/
‘ 1nzgfpafaging ‘some of Ehe féatures of thE King Study of 1977, ‘

The hry/whité Study for the Natinnal hcien:e Faundatinn pravi . L

ecunamiﬂ data*‘ancegning libraries and schalarly Jnurnal pu } g in the
R u L

period 196Y-73, The King Study measured the type and volume of library
‘ phthEQ§Yiﬁg in 1Y76. " A cﬁmbinatian af Ehe two, with some additianal
ifestu:es designed to méasure the- 1mpact af the specific phatucopying pro-

vis;ans of -the 1976 Act on libraries and journal. publishing, repeated fgr

5

the calendar ygaf 1981, would provide a méans of ‘assesging the EQDaniE
status of library and journal publishing for a thirteen year period, the

iasf four yeats of which would be after Ehe effective date. of the 1976

5

Co fi’hEAiti ’ *
Copyright Act. | AN

-z . - - S

— S - - — . — - b —

——— .

215/ B. Fry and H. White. Publishers and Libraries. ‘A Study of b:hnlarly a
and REEEEth Jnufnals. (lE?b)i/*[Herginafter referred to as Fry/White 5tudy 1

216/ 73& ote 199, p. 118, SJEE&.

L T WP
l - \_ﬂ; ] (A I
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with the library community, the C pyright Office and the LiErafy of ‘Con-

gress, should exert every effort t¥ facilitate the determination of the

copyright status of both ‘current and odder issues of their publications.’

A large portiom of pe;iﬂdical issues gopyrighted under the praviéians of

the 1909 Act have not been renewed and are ié/thé public é@main. In ad-
ay & ,, .
dition, the Fry/White/Johnson Study_eyignderfaken for the Commission
ghowed that”publishers of many scholarly journals are willing fo permit
2 f
libraries —-- Espéciallﬂ'na%gr@fit:libférieg -- to photocopy beyond the

limits established by Sections 107 and 1U8 of the 1976 Act.

b ~f ‘T

There are several ways that publishers could inform the public of ™

the copyright scatus»afijgufnai issues. Publishers of journmals could dis-

play ;}gminéncly the copyright notice if they wish to protect their copy=

3 5\

rightﬁand cqﬂid include information in their current issues about the copy-

e

;ngt published with a ecopyrigh

v

right status of back issues. Whether or
notice, every journal issue could carry a statement of palicy with fesﬁéct
to copying. For example, several of the journals published by the Amerlcan
Library Association carry ghe following statement:

All material In this journal subject to copyright by

the American Library Association may be photocopied

for the noncommercial purpose of sclentific or educa-
tional advancement. -

sion on Libraries and laformation Science could Ffing Ebggthgf representa-
tives of journal publishers, authors and library organizations to work out :

various forms of standard language providing the type of Information suggested

i

A7) Bee, p. 15, infra.

l \,‘.: ‘I ' \/



I
[fmt
[
il

i

I

@
Every issue of a journal could displ§} ptominently a’statement of
participatioen (or nomparticipation) in copying clearance arfaﬁgeﬁénts such

as the Copyright Clearance Center, Inc., and could, in addic tio on, indieate
4 . N

where and at what cost copies of articles or back issues .may be obtained. - |,

= . #

If the publisher permits copying beyond that allowed by the 1976 Act the

publisher should so include that information in the statement. .

¢ CTE .
Each issue of a journal should contain®the Internatio al Standard

F)

of Congress. This inclusion would facilitate the determination of the copy-
- . 218/

¥ right status of pEfiGdiEal articles by cnmputerized on—-line syst ms .
Y
Users of copyrighted works will alse heneflt if organizations that authorize
A E%apying fér a stated fgeg.such as tﬁé Copyright Cieafan%, Ce ntqr, Inc. in;;, ?
" clude in thgi§ éécglggue&éiniormatian an théécapyrigﬁ; status of older issues
similar céithit suggested for incorporation in each journal issue; anﬁ ;ﬁfbf=

: v 219/
o . .
mation cnn;ggﬁ%ng whgre and at what cost authorized capie: may hg abtainpd,

/! _ |

4. Recommendatighis to govérnment apgencies

£

. .
éﬁf 4 " The L) brury Q Congress, the Lapyright Office and the National '
by
NEA , . , - V . :
g Commission on | ‘aries! and Info rmgtian SciEﬂce in consultatioen with the -
5 hhe kb\

library associations, journal publishgfs and library consortia, should

_ . . . e . N
— - — = - 1 A . 1

418/ The Copyright Otfice regietration form TX for periodical issues pub-
lished after December 31, 1977, includes a place for the insertion of the
Intgrndtlnnal Standard %eridl NumbEf, fiand the United States Postal service
and the Library ot Congress have agreed ags a general rule Lo have the IS5N
printed in each Issue of second=-class publications instead of the separate
and difterent Postal Serviece 1dvntltiw4tiun number now used by the Postal
JService. 43 Fed. -Reg. 29943,

219/ The Chairman of the Copyright LlunrdnLu Center, in a 1etter dntud April 14,
1978, informed the Commission that the Center 1nttnded to "request publishers for
1ntgrmﬂtlun on the copyright status ofi older journals, and {nelude Informat{ion
recetved in catalogues to be published In the future."

B f
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.? l i. e 5 7 gﬁf ‘ . ;;- igy- 7, . .

AT -
explore the possibility of including in the ﬁr” zrvafion of S%fiaié

(CONSER) project =— a'data base of information g"seria%si including the

title, the publishe: and the Ingernational §faﬁd§fd Serial Number -
s LS
ﬁé?infarmatign about the capyright status of journal 155ue5, both current and
£ S {r -
older issues; whether the publishér permits capying beyond that permitte d

by the statute; -whether the journal is in the Capyright Clearance Center

- = i
or other clearance systems; and what, if any, sources of authorized coples
b Y
2

exist. The Library of Cg ngre or any other nrganigatign plsnnin to

ablish a nanprufit periadicalq cnpying center, . spauld cugsidér the
¢ 220/ :
¢

discussion of such centers in Part F of this report.

1
i
(ad

L. Provisions of the 1976 Copyright Act Affecting Fhotocopying

= —

E 9

Sections 1U7 and 108 of the Cgpyright Act of 1976 ggvern thED—
éil/ ' A » - -
opying activities. An understanding of these sections and their

u

'Lebig dtive history is necessary to analyze the needs of copyright pro-

. ‘ . P . L
pfiﬁ;ﬁfs and those who seek access to printed works Ry mEEﬁE t photo-.
i . ) ‘ ., :

copying. 3 . ' ‘ "
The 1Y76 Act deals with photocopying*in four different ways:
- S ) ) o . )
(1) Copying for teaching purposei is dealt with, not by specific
F

$Ld[utﬂr§joEmpL1ﬂnh but rather by 4 list of pefmissibié practices held to

K:?£q dii \hi’fifez Secgfon 1U7. This is done hy means of the so—called .
T . - Y ;e “ R

’ uduuat;ﬁﬁgl guidelines; the "Agreameqt on Gﬁideliggs?fmr Cladsroom Copying
= . K - -4 =
N . N x . N A ]

2u/  See pp. l51-164, infra.

I p

221/ For the full text of these Sections, see Appendix J of this Report.
Appendix J also containsg the text of two nther provisions relating
® tv photocopying: BSectlon 504(c)(2) relating to the possible remission
ot statutory damages fop intrinngLnL by employées or agents uf nunprﬁfit
vducational Institutions, libraries or archives acting witliln the scope
of their employment; and Section 6U2(a)(3) relating to the 1mpnrtﬂtinn
- ot LQplEH by nonprofit hCthﬂflV, educat lonal and religiuuq organizations.

o ,1 0y .
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T

in Nac=Far—Erﬂfitgﬁdugati@nal Institutions,” which were negotiated by
author and publisher utganlzatiﬁﬁs and accepted by the
222/ P

Congressional Committees, 1hay will not be dealt with here in any .

educational),

”ga it exclusi@n from the jurisdiction

.further thafTiBECause of the explic

m
i
g
g
=
i
i
@

th

'

dealt with in guidelines which were negotiated between music publishing

organizations and organizations fép[ senting music users. The House
‘ 223/

Lomfittee Hepart sets forth E??SE guidelines,
.

exemptions for phatncﬂpyiﬁg by libraties and

archives are set forth in Séct
=

in the tollowing parts of this chapter. ¢

(4) By impliecation,

d 1 5 = ) A 3 & .
exempt ions or gu;delines, the following classes of copiers may engage in
. £ F

i

ion lua-ofithe Act and are discussed Epgéetail

since they are the SquECE of no specific

o

only fair use copying under- the tﬂLrjgtnEfal standards set forth in Sec-

24 4/
tion 1U7 of the Act:

. iad,
R 2

(a)r individuals,deoing their own cupyinh,

(b) Llibraries and archi*ves not qualifyin& for the privileggb of

5L[’tiun 1UH; “and . . .
N o 1. v ;
(c) organizatiops which are not libraries or ﬂfiﬂi?ﬂh, iggLuding
for-profit mr&dhlfd[lunjfchérgiﬁ fees for copying
) e . : ) i :
Pl A S f
=4 ‘:’), T "_( . " ?s o !B,BL; ® . )
ot - TR - ) ) ’é’ o ' !
SN 7 , g
/"&*E’ff' ~ -
. Fs . 1
222/ House HKeports supra note 1 at 68-7U,

f g
[+
i,

., at Ju=72,

224/ see Appendix J for the text of Section 107.
- o J ﬁi ;
R § - s
;1’;} l A i“éﬂ |§' =
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’ 225/
Section 1u8 permits cgpylng of égst materials s wichput

2

“}" B ;:,;) .

authorization bg libraries. or archives faf themse lves and far Ehéif users

bin specified cir S stancas provided thaﬁ (l)ithe 1ibfafy'%f afzhiveslﬁg
: o AR ' :
open to the publie or available to gpecialized researchers; (2) the

reproduction or distribution includes a notice of copymlght; and (3) the
eproduction or distribution is made without any purpose of direct Gg\iﬂg

direct commercial advantagg; This Ehird limitation.is interpreced in the
Lo

- House Report to mean that "direct or indirect commercial advaﬁtage is anp

intention to profit difézcly from the salé of

from the use of the fep;@duced’matlfial in the business of the organi=«~"-
i /

226/
; R zation. ' ) ,
. ( : . . |

of copies, ga;her than to profit

=4

- ’ Libraries and archives qualifying for the privileges of Section® 108

their pitrons or users) ofily 1n twg cases. BSection 108(b) permits a library

or arthives to reproduce an uppublished work for purposes of preservation,

,5eturity or research use in dnother library 1if the copy or phaonorecord

; A - - o ,
is currently in the '11 E<, ns vf the library or-archives. ajeetion 108 (g

permits llhi%fléa and archives to reproduce damaged, deteriorated, lost or

N

stolem copies if, after a reasonable effort, an unused replacement can not

S
be obtained at a "fair prite.”
£ ’ Liﬁférics ahd archives arwlggv&g;mmre thEphiVE privilegea of
i ¥ . g _QJ
: 4 AN R - 2
e making copies tf users. boH T rom their own callettians and by se-—

7
5

curing cuples gtum ofher sources. The principal privilege is conferred

B .

i .

245/ Sectign TuB(h) excludes "a musical work, :a pi orial, graphic or gculp

isual work dealing with news...." . a

tu;a{>wurk or a mﬂtinﬂfﬁicture or other delD is l work other than an
Audio

.

;;<§ House RepaT?, gupra note 1, at 74.

\ H ) s 4 i'!; o
O
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P 1

.Eicﬁ, or a small part of part of aﬁy cther!capyrightéd work , fgrspugpasé%,

by Seétion 1U8(d) which permits the making of not more than one cnpS'Df an

artlcle trDm a periodical

of private study, scholarship of research, provided that the library

, Or other Qantrlbu ion to a copyrighted co

displays prqminantLy at the place where, obders are

fu]

in its order forms the warning c s

- the Register of Capy ights.

of copyright prescri

llec=

-

c1ddes

o

ccepted and inc

ﬂl‘

Libraries and archives also have the right vnder Section 1U8(e)

to make a copy_ for a user of an yntire copyrighted work, or a substantial

'r"\

part of it, or to secure a copy from anaother source, if (1) det m;nat;mﬁ

has been made that a copy cannet be obtained at a fair price; (2) the

o
i

purpose of ‘the requester is private

(3) th

1]

and included on the order form.

El

Ludy, scholarship or research;

nd

[y

prescribed wafning by the Register of Copyrights is displayed

All of the rights to make coples that are enumerated in Section

104 are limited by Lhe_$rahibitign in Section l08(g) a

or concerted- reproduction ... of multiple copies ... of the

angf the "sys tegat reproduction qr d;atrlbutimn uf(petladical articleq or
< 5 . #r

R o Yoot

other small portions of pyright;L works. This prohibitioen against

systematic reproduction and distribution, however,

is in turn limited by

the proviso in Section 108(g)(2) which states "t Jhat nothing indigié .

=

v

i
Lt
D"
:.
e

g
Tl
-~
4
=1
e
pusi
<
I
4
La]
e
]
i
ot}
<5
o

ng such copies

& . .
:clavse prevents a library or archives from partiﬁipatiﬁg in interlibrary
'3fhﬁ%=ﬁave, as their purpose Sr effect, that the
or phonorecords for di%ggibucian

agpregate quantitlies as™to substitute for a subscription

:\ N . : 1 5
to or purchase of éggh work." The aggrepate quantities that constiture

a substitution for a subscription or purchase of a work are defined

in the CUNTU Guide?inea; which are described in the next section. *°

1

-

o

' "

Ty
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D. The CONTU Guidelines on Photocopying 2
Under Interlibrary Loan Arrangements
= : 2 * *-

The CONTU guidelines were dé:iipéed.ﬁn assist librarians and,&épy!,
v , — - #
right proprietors in understanding thgiamqut of phctgc@pyiﬁg for use in

the copyright law. In

interlibrary .loan arrangements permitted under the

—— : T
&

spring of 1976 kher was'realigtic expectation that a new copyright law,
under consideration for nearly twenty years, would be enacted éuripg that
session gf Géﬁggessi It had;bécn?e apparent tést the House Subcammizgeé
serious caﬂsidéfétign to ;;dlfyiﬁg the language concerning i -

aystemagic reproduction' by librariea in Section lUB(g)(E) of the Senate-

227/
bill to permit photocopying under interlibrary arrangements

such arrangements resulted in the bafrnwing libraries abtaining‘ .

"such aggregate quantitigs as to substitute for a subscription to_or
L+ .

gy%chas& of " cmpyrighzadxwafks. - B

e ) ) . ' o .

i

O
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‘meeting by the Register

The Commission discussed this proposed amendment to the Semate

B

bill at its meeting on April 2¥'197ﬁ. Pursuant to a request made at that
Y : . -

. \ ]
of Copyrights, serving in her ex officio role, the

Commission agreed that:it might aid the House and Senate Hubcaqmittees
A - m -
in brin g ng the principal parties

e} -

- 5 . ' : . . "?- - )
LD‘ééE whether agreement Eﬂuldjté reached on a definition &f

By offering its good offices together

such aggre-

pate quantities,”

mittees and the jnterested parties, and much of the summer of 1976 was spent

by the (Dmm155iﬂj in WﬂfkinE with the parties to secure agreement on ''guide-

- -

" iﬁLEfprLiﬂ& what was to become the proviso in Section lUH(g)(i)

a .
‘- .

(1975).

lines

5. 22, Y4th Cong., 2d Hess.

—_— “

Lo
- ’1 o



relating to "systematic reproduction by. lihraries. Phe pertinent parts of
that section, with the provis

= ¥

wm

0 added by the House underscored, follow:

i

- (g) The right of reproduction and distribution under this
section extend to the isolated and unrelated reproduction or
distribution of a single copy or phonorecord of the same

‘material on separate occasions, but do not extend to cases
where the llhrary or archives, or its employes —-

(2) engages in the systematic prfDdUEEiﬁn or-.distribution
ngle or miltiple copies or phonorecords of material
2scribed in subsection €d): Provided, That nothing in this
iuse prevents a llbrary or archives fram participating in
ter libfary arrangementg that "do not have, as their purpose

effect, that the library or archives receiving such copies
or pthDrECDde for distribution does so in such aggregate

iz
[
o
i

Hﬁgntitleg as- to substltute tnr a subsgriptign to or purchase
of such work, .

\b“'
s
]
[l
et
e
o
~
\m‘
]
[

princip

ﬁ “

ollowing detailed guide-

Frior to enactment of the new opyright law, sth

m
Hl":

o

wblisher arttd author Drgan;zazlanq agreed to the
v 8 .
" wowld constitute the “systematic

ines defining what "aggregate quantities
¥ ' R - ' N -
‘eproduction" that would exceed the statutory limirations on a library's

hotocopying activities.
BHOTOCOPY I Nt INTERLIBRARY ARRANGEMENTS

INTRODUCT ION-

Subsection 1U8(g)(2) of the bill deals, among
other things, with limits an in;erlihrary arrangements

of Eﬂpyrighted materisals but permits library
L arrangements 'that do not have as EhElfirprD e or L, /

effect, that fhe library or rchivea recelving such ‘
oples or phonorecords far distribution does so in

A aggregate quantities as to 5Lb5t1tute for a

cription ta,or fures wgof such work.' .
The National- LﬂmmibLiun on New Technological Uses of 1.
Copyrighted Works of fered its good offices to the
senate subcommittees in bringing the interested pa
together to see if agreament (auld be reached on wha

[

332"”-‘

e

u
fib

[

.

]

L B el
ot o
e 2
m W

S M
e}

ot

(=9

I

a
realistic definition would be of "such aggre gate quantities.
* The Commission consulted with the parties and suggested the
interpretation which follows, on which there has been
substantial agreement by the principal 11brary, publisher,

5 - -,
. r . _[; >
L | -
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and author organizations.: The Commission considers the
guidelines which follow to be a workable and fair inter-
- . bretation of the intent of the proviso portion’ of subsection
. 108(g)(2). ,
. : These guidelines are intended to provide guidance in the
- ' application of section 108 to the most frequentlyégﬂgnuﬂtered
’ interlibrary dase: a library' s obtaining from ancther library,
in lieu of interlibrary lban, Cﬂpiasvﬂf rticles.from relatively
- 4 * recent issues of periodicdls = those published within five

’ years prior to the date off the request. The guidelines do not
. : specify what aggrepate qugntity of copies of an article or
. ) articles published in a periodical, the issue date of which 'is"

more than five years priér to the date when the request for the
copy thereof is made, constitutes a substitute for a subscription
to such periodical. The meaning of the proviso to subsection
lua(g)(z) in such case is left to future interpretation.

The point has been made that the pregenthpfactice on inter=
library loans and use of photocopies in lieu of loans may be
supplemented or even largely replaced by a system in which omne
or more agencies.or jinstitutions, public or private, exist
o, for the specific purpose of providing a central source for photo-

’ copies. Of course, these guidelines would not apply to such

a situation..
i

GUIDELINES FUR THE PROVISO OF SUBSECTION lUB(g)(E)

1. As uysed in the proviso of subsection 108(g)(2),
he words '"... sych aggregate quantities as to substitute
or a subscription to or purchase. of such work' shall mean:
(a) with respect to any given periodical (as opposed
to any given issue of a periodiecal), filled requests of
a library or archives (a "requesting entity") within any
calendar year for a total of six or more copies of an
article or articles published in such periodical @ithin
five years prior to the date of the request. These
guidelines specifically shall not apply, directly or’ .~
indirectly, to any request of a requesting entity for a sﬁﬁ\
copy.or coples of an article.or articles published in any
_issue .0f a perioedical, Lhe,publigatian date uf which is
more than five years prior to the date when the request is,
‘ made. These guidelines do not define the meaning, with °
respect to such a request, of ",,, sych aggregate quantities
as to substitute for a subscription to [such perioedicall.”
(b) With respect to any other material described in
subsection 108(d), (including fiction and poetry), filled
requests of a requesting entity within any calendar year
for a total of s8ix or more copies or phonorecords of or
- from any given work (including a collective work) during
! the entire period when Such naterial shall be protected
‘by copyright.

[l
o

Lt

¢

L , L
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2. ,In the event that a requesting entity -- A
- - . (a):shall have in forge or shall have entered
an order for-a subscripzign to a periodical, or S

(b) has within its collection, or shall have entered an
order for, a ‘copy or Phonorecord of any other copyrighted
work, material from either category of which it desires
to obtain by copy from another library or archives (the
"supplying 'entity"), because the material to be copied
is not reasonably available for use by the requesting
entity Jdfself, then the tulfillment of such request shall
be trehted as thoughsthe requesting entity made such copy
from its own collegtion. A library or archives may request
a copy or phénérﬂﬂgfd from a supplying entity only under
those circumstances where the requesting entity would
have been able, under the other provisions of section
108, to supply such copy from materials in its own collection.

3. No request for a copy or phonorecord of any material

: to which these guidelines apply may 'be fulfilled by the =
supplying entity unless such request is accompanied by

a representation by the requesting entity that the request

was made in conformity with thesea guidelines.

4. The requesting entity shall maintain records of all
réquests made by it for. copies or Phonorecords of any
materials to which these guidelines apply and shall maintain
records of the fulfillment of such requests, which records
shall be retained until the end of the third complete
calendar year after the end of the calendar year in which
the respective request shall have been made.

9. As part of the review provided for in subsection 108(1),
these guidelines shall be reviewed not later than five years
from the effective date of this bill.

These guidelines were accepted by the Conference Committee and

. 228/ -
re incorporated into its report on the new Act, During the ensuing
- ' B!
‘enty months, Hach library and publisher organizations have reported con-

derable

el

Togress toward adapting their practices to conform with the

1

INTU,guidelines, ‘ |

=3

tatus of periedical ar-

]

* The guidellines specifically leave the

icles more than five years old to future determination. Moreover,

pecific purpose of supplying photocopies

w

nstitutions set up for the
& .

f copyrighted material are excluded from coverage of “the guldelines.

&=
—— | X
228/ Conferguce Report, supra note | at 71-73, J
T ) S . /

o l # k] f»_;‘: -
SRS <

ERIC

Aruitoxt provided by Eic:



O

ERIC

Aruitoxt provided by Eic:

- 138 -

E. The volume of library photocopying in 1976

Enactment of ghe 1976 Act was one prerequisite to the Commission's

formulation of recommendations concerning photocopying; another was ace®

to data about ﬁge incidence of photocopying and its impact, both real and

perceived,-aﬁ thé\aztivitie5 of authors, publishers and those seeking ac-
: 1
cess to works of authorship. Two studies published in 1976 and 1977 pro-

Comprehensive quantitative data on the phntgﬁﬂpylng of aﬁpyrightéd

matekdals in the United States is provided by the 1977 fepcrt of King
: 229/,
Research, Inc., which was based prima:lly on sample surveys of photo-

% 45(;/ _
ment and special libraries Records of 130,000 interlibrary loan trans-
actions in 1976 in the Minnesota Interlibrary Telecommunications Exchange
(MINITEX), a network of librariea in Minnesota and surrounding staﬁe&,

231/
lemented the King Research ‘survey sample. An advisory committee

i

o

up

i

isting of librarians, publishers and gnvernment agency offi ,ls -

[ s

~on

provided oversight for the project.

229/ See note 19% 118 supra. This study was.conducted in 1976 and 1977
under contract witzafhésNatiQnal Commission on Libraries and Information
Science, with additional financial support from the National Science Fonnda-
tion and CUNTU. Such a study was recommended in 1975 by the Conference on
the Resolution of Copyright lssues, which consisted of representatives

of producers and consumers of copyrighted materials under the joint chair-
manship of Frederick Burkhardt, Chairman of NCLIS, and Barbara Ringer,
Register of Copyrights.

AJQ/ Special libraries generally are libraries other than public, school,
federal or academic. Included would be libraries located in business
orporations, trade associations, law firms, museums, hospitals, etc.

\1".1

231/ The MINITEX records constituted the only EXiECiIg Lgﬁprehensive data on

intrflibfafy loan transactlions for an entire year.

1

wn
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Although the stﬁdy has furnished tlie most “Gomprehensive body of

13

data on ghat@capyiﬁg ever assembled in the United States, it didfn@t cover
ke
every kind of phbotocopying of :mpyrighted materials., It extluded for

& d

\.f

schngf"lbfaries, (2) chying for classroom use in nnnprafit édueatigﬁal
u

ins

the copying was done by the library of the institution; (3) cop

uﬂSupEfViSEdvmaEhiﬁéS (including cmin!aperated machines in librariesggga
elsewhere ig organizations); (4) copying by government agEﬂCiES{éthE:‘

than in their librafie%; (5) zapying by cfganiéati@ns other tﬁan libraries
or in organizations in units other thsnrtha lrggfriés such as by businésg
@éganiz;tians Qithgpt libraries om depa rtmE;ts of educaticn 1 inst 1éutinn5;”

B t
and (6) copying by organizations selling copying services ‘either as a major
or incidental paft of their nperatiﬂﬁs, sﬁch as commerclal photocopying ser-
23;{/ - ’

vices and "information brokers.”

The overall volumé of items of Eﬂpy%ighted materials estimated
to have been copied by the four types af‘librari es sampled in the King Study

: 233/

are qhuwn in Table I which follows:

1
I
Ng

- Bee p. 157, infra.

| B
o
\..

The volumes of photocopying discussed in the following section

mdy be .gignificantly smaller than {he estimated volumes which would have
resulted from a more n?rehgﬁsive ‘syrvey covering the exemptions noted
above. Such a survey : ould probably have been precluded by factors

such as cost, available time and the lack of an adequate statistical
universes (mailing lists).
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- TABLE ‘1

COPYRIGHTED MATER

IALS

- PHOTOCOPYING IN LIBRARIES FROM ALL

e

I

Millfons b§~Phaﬁac3pied Itens

(one or several pages)

Local

¢’ ,; ;

+

Intrasystenm
,Tfansactimnsff

Total
Copyrighted
Materials

Copyright
Status

Unknown *-

Iype of Library  Users *

e

\

4y

11.0

[}
.
L

Academic

Federal 2.7

24.1

17.8

11.0

2.6

Totals

(Note:

5, 3.17 and 3.19Y

Rows and columns may not add e;a&tly due to

\
)

4

rounding. )
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1

;‘ _— . An Esfimated tital of 53.9 million items from copyrighted

ST materials was copied on supervised machines in the ,22,000 libraries in the

univef;e saégled! Of this total 70% yas ﬂﬂﬁied;ffam serials, 24% frgmj
books, and 6% frém other ccpyfigﬁted matgtials; The task'of Estimating .
what amaugt of this”"volume of copyrighted materials would be exempted ’
under Sections 107 and 108 cf'ghé 1976 Act arm¥l what amount would féqhiré ‘
authorization to copy is conmplicated by Ehegfact-that the contract "
for the Kiﬁg Study came into effect in Julg L?7é,.tﬁrge ménﬁhsxbefgfe
the new Copyright Ac;!was enacted and its detailed provisions on photo-

¢ copying were known. The data gathered, therefore, may not correspond
exactly with the activities defined in the Act. Nevertheless, some rough

m
vl
Y
[
E
rt
g
[y
o]
1]
=]
=
1]
=

made for the types of libraries included in the
survey. This analysis is undertaken in the.following sections broken i

down into the three types of transactions and then broken down in each

case by type of library.

~
e
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1. Copying of copyrighted U.S. serials for interlibrary loan = : -

The King sample survey éal;ectéd more detailed data concerning

i 2

hc:bying for interlibrary loan é;;gngémenzsi;haﬁ for any other category.  Its

Pata was supplemented and feinfa:éaﬁ by the data on the,130,000 actual trans-

i

. , 7- C ‘:"i" ) . B o -' .'7A
actions in the MINITEX system, Table II, which follows, contains the King Study

T b
-

figures on thg total volume of copying of United States c@pyrighfed serials for .

a2

’ interlibrary loan, and the two alternatiVe estimates of the volume of copying

that would require awth
guidelines.

Section 108(g)(¢2) and the CONTU

i - — S

-/ . : :
234/ The definition of a seridl used in the King Study was " A publication
issued in successive parts bearing numerical or chronolegical designations, .
which is intended to be continued indefinitely and which may be identified '
by an [SSN (International Standard Serial Number). Serials include period-
icals, newspapers, and the journals, menolrs, proceedings, transactions, etc.
serials are subject to subscriptionm prices paid in advance, (This

_x . . v i - i, !. e. j »

of societies,

" eliminates publications' that appear annually or less frequently. )" Kiqngtudy;
" supra note 199%, at ix. ‘ -7

235/ The King Study provides no similar breakdown for books or other
copyrighted materials, nor for serials not published in the United States.

T
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T ' TABLE 11

 PHOTOGQRYING EROM U.S. GUPYRIGHTED SERIALS FOR INTERLIBRARY LOAN

. *  Millions of Photocopied Items e

i

=~

(one or séeveral pages)

.1 2

.No. Exempt for
Classroom Use,
Replacement and Under

_5 copies per title *

Type No. of Items

of Library

3
No. Needing
Authorization,

-w/o Time Limit

(=col. 1 - col.

2)x

Conditions Affecting Need for Ad;hgfégg;;&ﬁ to Make Copies’

4
No. Needing
Authorization
w/S5=year Time
Limic#

_. Copied *
Special " 1.25 .63

Academic 1,14 47

Public 1.01 53

Federal .38

.62
.66
!43

.17

izz
.14

!Qg

Totals 3.77 ' 1.85

£

* King Study, Taple 4.14, and page 71.
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The King Study data suggeat that Efom 505 UOU to 1 BZgHDUQ nf
; the 1tems fram United States serials photgcupigd f@r interlrbra:y loan

in 1970 ngld have requi:gd su:har;zatign from the copyright proprietor,
. » N X ' 236/ :
had the provisions of the 1976 Act been,applicahle. " To this number,

hawe%er, must be added some portion of/ the l 200,000 cgpies made from

:apytighted books, some portign of ‘the. 600, UOO photocoples malle fram
- other cnpyrighted materials, and some portien of coples Qf iareign
“ 1;.g‘_ serjals Eﬂd the materials far which copyright stgtus was not rEthtEd-!
‘Appfopria;e deductions from all of ;hése categories must be made to
take intu account copying far classroom use and far :eplacement. A
portion of that capying may be gxeﬁpted from copyright Liability under

hections 107 and 1U8. These figures in turn should be reduced by the

number of single*ﬁage Photocopied-items made for 1 terlibrsry loan,

k]

which 1;kel§ fall under the definitiﬁn of fair use.

Information on one-page and Ewcfpage items is available in the

King Study Dnly er pefiadicals and cher Eerials, but not fo books
' , or other copyrighted materiali That information indicates that 16% of

the filled requests were for one page. If 16X is deducted from the

Eigufes in Colums 3 and 4 of Table II, the number of copies of domestic

. 2
~. |  serial items photocopied for interlibrary loan and requiring authorization
:,__"‘E.:V N =-<“; & ‘ :
; Ezwnwﬂuld be reduced to 420,000 copies for articles less than six years . &
i . - . . ~
R ald and l 621,000 copies of articles irfespective of age. o '
| -
\ . ’ ' .
. ‘\ 236/ The total figure would depend on how articles from jaurngls over
 five years ‘old — those not CEVEfEd by the CONTU guidelines — were treated. -
D
L E- s ‘_J
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:fPhétagapieg made for local use

' anpy1ﬁg féf'lucal use as f ned in the Kiﬁg Study iﬁsludes

_;agpying baﬁh by public library bgrruwezs, students and faculgy of ‘colleges

and universities,

‘scholarship or wesearch, agﬂfgif%'

‘and Empiayees of iibraries aﬂd ;he“iﬁstituticng in whith

they are lncated ineiuding cnrpa:atigemplﬂyees. The numbef of .coples

for iﬁcal use will Elsg include thase pT:mitted unde: the fa, r use
provisione of Section 107 whigh*permitvthe making of one capy.uf.an
article or a %mall portion of other works for. pu:pases of private study,
those permitted u?her Ehe prnvisinns

of Section 108(d). The King Stuﬁy’pravides no directﬂﬁaga on these

types of exempted capying, but an approximatinn appears in Table III,

whiehéfﬁflnws, arrived at by distinguishing single and multiple copies

f

"and by applying estiméi?s of the number of photocopied items congisting

O

ERIC
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R .,,, . - ifl i Kée\ o . N
N I LT
: . i o ST ’ . - . s
. ﬁg&iﬁ . TABLE III' -
. B . AT . G . "ﬁ_ , )
= ! ‘:‘ J— L] =
I 4 PHUTUCUPYING FROM ALL COPYRIGHTED SERIALS FOR LOC o
g ’ ! Millinns of. Phﬂtncgpied Items 4
“fgf ¢ (one or- several ‘pages) ' -
* . - ’ 7Ev b ‘,‘ _ - . ~ 5, ) j . B '7
Conditions Affecting Need for Auth rization to Make Copies
1. 2 3 4 5
: . No. Copiles No. Copies Not Made Nd of No. of No. of Coples ‘
Type of Made From® for Replacement or Single One-Page Needing Authorization
Library ____All Serials* 747Clg§§rggm'U§giﬁ* Cgpies*** Items 7_ﬂjzalf 2= col. 3 + 4)
R T hkke
Special 9.7 9.6 7.8 0.9 0.9 -
Public " 7.6 7.2 3.8 0.7 2.7
Federal 2.5 2.4 ' 0.8 0.2 1.4 -
‘Academic 2.0 1.8 1.5 0.2 *. 0.1
_ . __ _ _ S _ _ —— — .
Totals . 21.7 21.0 13.9 2.1 5.1
|3
* King Study, Table 4.19
*% King Study, Table 4.23. Does not include 4,560, 000 items ;- : .
which the purpose of the request 1is- un&gnwn or unreported. s
HAk King .Study; .Table 4.26 :
**%% Composed of an estimated 4.3 million in farﬁprofit institutions
and 3.6 million in non-profit institutions
? :
(Note: KRows and colums mdy not add exactly due to rounding.) -
+ {A—- %
. e
Y
o ~
h’ » .
2150 .

O
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. - 147
W ) . : .
. . _
. At first glance it 'appears” that only|{some 5,100,000 photocopied
“7 - i‘ : R . - i L T o ) = . ) ;
_,;5 5.} ;;egf meﬂe fef ;eeel petfene‘weuld require autRorization. To this number
Fo ther;%must‘be added eeme portion of the 4 iﬁu ( Oﬁeiegle‘itehe photocopied
L bx biaries 1ﬂ'feff§refié ergenieetiﬁne to tekeéinte account photocopies

by those 1ibrer1ee that d not eveil themselves of the benefige of Sectien R

_’lUB(d) beeeuee theif eelleetiane are ﬂDE epen to the publie or speeielieed%

researchers. . - ‘ - B

3.t Photocopies made. for "intrasystem' use ' _
L __— (o " ,1

?

the types of libreriea eurveyed by King Keeeerch was for "intreeyet 1 loan.

]

Thie velume was almost as great as copying fer local patrons and more theﬂf

. twice as-great as eepyi g for inte flibrery loan. "Iﬂtreeyetem loan" was, ,

Y :
Kg/g defined in the King Study as "borrowing or ;ending or 1ib:,ry materials

-
carried on between breﬁchee or departments within Ehe same library system
7 - 237/.

- as determined by common funding." No definition was provided fef

E \ -
“library syet%m,“ but a "library" was defined to include "both the central

library/ headquarters and the branch 11brenie3/depertmente ef your libfery
: ! : 235/ “ ,
eyst@ or archives.” . " . » «

The problem of estimating what portion of the intrasystem photo-
.copying of copyright materials falls within fair use under Section-107 or
within the exceptions in Seetien 108 is further complicated by the lack in

either the 1976 Copyright Act or its legislative history of definitions of

237/ King Study, supra note 199, at viii. ' ' (kg

238/ 1d., at 216

T

| -
\|L -p
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EheAtegms "iibrsry" or Yarchives." IE is- ﬂegessary to estinate whaf*gprtinﬁ
of "intrasystem.lgan cnpies iE ggverned by Segtiun IUH(d) == ',nglé copleg

fo: patrons of arﬁic;es or other small pu:tians @f'capyfighted works —- and
"what portion of the ¢ apies is gavarned by the limitgtinns in Séctian 108§g)(2)
on co pyi,g fgr interlibrary ;cgn- Eresumab;y the Congress in;epded that

. e
- .. individual instances ﬁf copying would fall under one or the other of these

. : » : -
x?:cﬁisiansi but nof under both.

The estimates made %n ;hé:analngs which follows are based

gﬁkéée-asanptian that copying for intrasystem use is“cnpying within a "library"

as that term is used in the sgatute_ For example, it is*assum&d that a

4 &

large city' s_gentral or headquarzers 1ihrar¥ and 1t5 numerous branches

£ Bl

constitute one library; and,. therefore, any 1ibrafy patfan‘in‘that city may -
. . 4 - ]

go to the héadquartgfs or any branch to secure a single copy of an article
_ from any perigdi:al subscribed to h%ggny 1ibrary unit in that city -~ pro-— .
vided that the requests for the cnpies are 1Ealated unrelated and not a

part of a concerted or systematic scheméi without incurring liability to

the ccpyright ptapfie;ﬁr in accord with Section 1DS(d)a CﬁﬁVEfSEly, secur=

ng such a copy wuuld ﬂQt count ag an interlibrary loan under the pr visiéns

\I—“

of Se:thp 108(g)(2) and the CONTU guidelines. The corollary of this interg
pretatiaﬂ is'that if the periadical is not subscribed to by any unit in the .

city system, all requests far coples of articles made to ang unit in the

city which were met from sources not in the city system wodtd: count against
i . L .

the quota of five copies in the CONTU guidélines., Thisiinterprétaﬁian seems
‘ to fit best with usual library practice, wherein only requests for co ples
that zannaﬁ be met within a . city sfstem are gaugted as interlibfaryslaansg
Table IV, which follows, applies this assumption in attemﬁtiné to

estimate what portion %f the volume, of photocopying shown in the Kiﬁg Study

a5 intragystem use requires authorization.
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An examination of Table. IV suggests that/some 2,270,000

items Eéﬁiéd fBr-"iﬁtE§EYE£ém loan' would req

for*intrasystem copying by libraries in for
not avail themselves of the privileges of Section 108.

v : ' .

Table V; which follows, recapitulates estimates of the

minimum number of items copied from copyrighted materials on unsupervised

machines in libraries that would féﬁui%e consent of the copyright proprietor.

1 , -
g’)

‘ TABLE V

For interlibrary an 420,000 . From domestic serials under
& . ' six years old :

i

5,100,000 - From serials only

ot
For 'local use

“ For intrasystem loan

2,270,000°  ‘¥rom serials only \ -

* : T

: " Total T : ¥ 790, 000

2

-*Note: The estimates in Table V are minimal because they do rot include
. copies for imterlibrary loan made from serials over five years old;
single copies made for local use or intrasystem use in libraries

in for-profit organizations which do not wish to make themselves
’éligible for the provisions of Section 1U8; coples made from books

and other copyrighted materials; issues of fereign serials copied

for interlibrary loan; and copies made in institutions not covered

by the King Study. '

-
— S 5 _
= — ———
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NN /\\ ' ‘ : oo . DR 7 -
‘ &H. mzaﬂs of Dbtainlng Permission to Make, Phntn;npies or to
btain Authorized Coples Under the 1976 Capy:ight Act

s
The tamplexities Gf the new gnpyright law and ;he data campilEd

5 #

in the several studies discusséd in Eart IV G, highlight';he importa éé

of ascertaining the” capyrighh status of warks and the néed far Easily obtain-
¢
ing pE 1 icn to tnpy; Because the 1976 Capyright Act be ame effective :
e -

on Jaﬁuary 1, 1978, it is tao early .to knaw all the varinus arrangemenfs

thdt may come into existenze fgr obtaining gonéént to make or to recéive

. _ 7 -
copies of copyrighted works not permitted undef the new law — either as

gxﬁ-ﬁ: . . . E - . . - ,
fair use under Section, 107, or pursuant to the various exemptions in
Section '1U8. HawéyEf, some of the principal methods and mechanisms for -

: . . v ) o "
obtaining au;hariéaﬁ;au“and making payments are known and may be briefly . 1‘

discussed.

1. Publlshér may. natlfy publié that phntmznpying cé%tain works for -
® indiv1dual use is permissible .

\ “
The absence of copyright ﬂDEiEE on any work subject to capfright

normally may be relied on by the publlc as evidéﬁce, in the absence of
" . 239/
knowledge to the contrary, thﬁl a work may be EDpiEd.

" Various ways exist to natify the public that a proprietor grants

consent for photocopying beyond that permitted under Sections 107 and 108

»

. ) L
of the 1976 Act. Une method is to print in each issue a specifiec license -

" stating what copying may be done withéut individual authorization. Some

.
7

periodical publishers arevlikaly to adopt liberal ccpying'p licieg on photo-

copying and will pu bl sh such policies in each issue of the periodicals.

i 239/~ EECtlﬂﬂ 405(b) of the 1976 Act offers cmnsiderable, althnugh not absolute
protection to "an innocent infringer" who coples in reliance on the absence
of a copyright nntice. For the texr of this section see Appendix J. B
Vil T A
Ic,

i . =
N
O
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nnn—prafit arganlzatlans;_aﬁd (3) permissian to copy from older issues

befgre a certs;n date .

The 1977 Ery[Whi;e Johnson Study,vszfepart‘p:gpafed for the

Commission in 1977 by Bernard Fry, Herbert S. White and Elizabeth Johnson

of the In iana University Graduate School, Survey of Publisher Practices

and Pfesg,

t Attltudes on Authorized Jaurngl Article Copying and 'Licensing,

throws some light on the extent to which per dlcal publishers may wish

| 240/
to adopt”’ such policies.. Appraximstely 20% of the 974 respandlng jaufﬁgls
were willing to permit cnpylng by non-profit or g zations beyond that

authaflzed in the 1aw (and. to permit copying to a lesser . extent by for-profit

organizations). The journals surveyed were more liberal in permittiﬁg Eépy‘

ing frgm older issues than from more recent 1ssuas, Capyr;ght Of 1ce tECDde
B v i

indicate that af the 1485 JDUfﬂEIS not rgspnnd;ng in this sﬁuﬂy appraxlmatély

600, or 40%, did ﬁht reglstgt clalms to copyright under the 1909 Act, which

may lﬂdlCEtE that a considerable portion of the journals not registering

. >,

ng to permit copying beymnd that WhLEh 1s\§ermigsible

»-w

in the past may be willin
Uﬂdér Sectlcns 107 and IDB Df the 1976 Act.

Aﬁtﬁﬁgrﬁergblg number of older issues fall into the puhlic damain'

, 241/ -
ir’/period of protection under the 1909 Act. Unfortunately there exists

240/ Fry/Wwhite/Johnson, supra note 201..
241/ “In 1974, issues of 475 periodical titles out of approximately 4900 t;tlez
e11g1ble tor féﬁewal were, in fact, renewed. Whén renewals were filed, it was
usually fer all issues of the title for the year. Of these 475 titles which
fEﬁEWPﬂ 14% weré in the fields of science and technology and 9% in lay and’ _
the sac;al sciences. Historically, then, a relatively small minority of copy-
righted periodical material is renewed. -

i

1o |
- A Ay \
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% : . . . .=

. .- : Rl . . -~ i _ s
no simple and inexpensive method to determine whether these older issues ar-

still under copyright . The Gapy:ighf Office QSE published gnﬂuélly a Csfalgg

-agf Ca pyr1§bt Entries for perlndlgalssthat 1nd;gates what serlsl tlﬁlES are

egisteraed fﬂf capyrlgh; under the’ 1909 Act, 1nclud1ng renewal nglSEfEE g

‘re
and will cant1nue Ea puhllsh data on rengwsl nglBthElDﬁEi Dbtalﬁing
access to and uslng these catalcgs hnwevef, is a rather cumbersame vay af
cheeklng the cupyrlghL status of older périgd;cal issues. At least Ehféé
‘methods can be conceived to simplify the process. ' . -
= ’ ) ‘
(a) A sfatement'ggﬁlished i%_gufrent’issues of periodicals
that issueg;mﬂresfﬁgn twenty-eight years old regulérly are
P . :j_* ﬂ.ﬂl‘ = N . = =
B 3;3* .
(or are not)~under copyright.
f;"’;: 3
;h% A statement in the catalog Df JDufﬂﬂlE paftltlpstlng 1n -
- - the Copyright Clearante Center that older issues are (or are nat)
AL under copyright, or, alternatlvely, an lndlcatlan that copying

fee s willjgat be ;eqUESEEd for Dldéf issues" ‘ ’

tUc) A statement on the copyright status of individual journal

titles in the on~line bibliographic data on periodicals available

through iibfaryunetwcrks.' It mlght well be possible for those
242/ '

responsible for the CONSER ~ project to add copyright status

.

to this computerized data base at a one-time cost that would be

minimal when spread over libraries throughout the. country.
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'3. Suppliers of authcfized'phﬂgacagigss' ’ E

.copying transactions will be duthorized by uéa of its sys

g‘ PR VI

LA N i

2. Llearance meghanisﬁ for abtaiﬁing consent to phﬂtﬂtﬂpy ‘; . w@
. B o

" The Copyright Q?Earan;e Lenter, Ing. (LQC) is a- natﬁénr*p:aiig

-4. Il

Néu ank corporation creaEed under tﬁe Bpansgtship of publisher ﬂnd aut,nr

organizations. After DEcembeg 51 1977 persons or organizations wishiﬁ’

i } . . . = .
to copy material entered ingo the Cente; 8 system —-= ,Eiél predamidﬁﬁilyf
Egientific. technical snd'mediﬁal journals == for which consent must beg

- i

,bt ined. fram capytigh p:ap%ieturs may dn so by paying the Cente: th édpyg :

4

[Land
L]

-
erio dical page printed in ‘the publicatign or- far‘ 
' 243/ - 1,
the CCC. caﬁalag. ‘ B : .

ng fee per article or

prealQIB issues listed ik
Publishers have - theﬁ%pti@n of deEignaLiﬁg the Cnpyfight Cleatance V

s

‘Inc. as their agént to:autﬁgtize the making of phgtacapiEE.b Publfsh—
. Lv. . : . B . :

[
)
1
o
o]
Ly}
-
i

ers who elect this eption a:e-aléﬁ%free to ggter intp agreeients dire ctly

with individuals or organizations to au;hurize Lhe making af phﬁtucapigs.

The Copyright Cleéearance Center pravides. aécurdingly, but one methani i of
. k
saguring authqzizatinn to phﬁtocapy cOopy:

,ighted works.

£

T 1e great majar;ty of thtﬁEDpiEE of material that 1ibraries do

not passess and thus must secure from other sources will cantinue to be
supplied through traditional interlibrary laan channels, pufsuant to the

£

; !
“CONTU Guidelines." However, there will be ,small, but s 1gnifigan£,

.
W

243/ Thé Gopyright Clearance Center répartg that as of June 30, 1974, there
were, 1, 633 United States and foreign publi:aﬁinns, mastly periadicals,
participatiﬂg in the system; that 591 nrganizatians were registered as -
users; and that the range of copying fees foryarticles published before 1978
was, from zero_to $12.25, with a median fee of*somewhere between $2.00 and

$2.5U. The Center has estimated that in the 1978 calenda;ﬁ%ﬁggaéﬁQUU;QOU

:

T
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. |
N = 155 - :
-

. e { e
portion of requests for photocopies @§>matgffal§ that will require }
securing authorized copies from institutions prepared to furnish phmtaigpivs
on demand. Some of the principal suppliers. will be described briefly.

. } - .
245/

The Instituté for Scientific Information in Philadelphia, has

- .
been furnishing variousd bibliographic information services and providing
tearsheets or authorized Ehntacnpies qf!%?urnal articles to its clients

5 s
for some twenty yearé, This téafshgét/phgﬁaiapy service is called ' R
Uriginal Article Tear SHeety (ﬁAT%f! - 5
Loples of articles in fzé most trecent five years from more than
) R T
5,000 seientific, teﬁhﬂifgl and social science_jaurnals are avallable
through OATS. 151 supplied more Lhéh LU0, 0VL tearsheets or phapagnpies of ‘
articles in 1977, and volume has been BErowing 4t a rate of 10% g‘yéarg
During 1978, ISl will add about 80U arts and humanities journals '
and 3,000 published scientific proceedings - to its gdiléctibns; yhep feas-
{blg UATS service will be extoended Lo these new materials, therehy providing
Ay to more than 180,000 additional items o year.,
: . o
University b Herotilms . &
University Pﬁt¥utilms 1nlgfnﬂLiU;nl in Ann Arbor, Michigéni it
subsidiary of the Xerox Corporation, has cout ract s with publishers ot
several thousand serials authorizing it to sell microfors copies ot tull
vear volumes . The bulk ot it s B iness hias been with libraries, which
Ju;;/é RIY.E p‘p; L=, supri.

San/ o RedNp. 1ho=44, lutra, tor o comparison ot authorized copy delivery seorvice. |
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substitute.thérmicrafilm copies for the cfigiﬁsl paper issues in order

to save Et@fégé space and binding c<§£ég yﬁivétsity Hiafuf%lms',cantrazts
with publishers permit it to supply on degznd gingle or multiple copies .

of articles from about 8,000 serials éusually in full size). The péfiﬂdical
titles for which University Microfilms has contracts for the most pért do |

B}

. - / , e - ) .
not duplicate those journals from which ISI supplies cepies. University

~ Microfilms publishes a catalog so that libraries and other users may deter-—

-mine the periodical titles fram which University Microfilms is authorized

t@FBhDEQc@py. Unlike the Institute fot Scientific Information, however,
University Microfilms ordinarily can supply copies of articles from'all

issues of its serials, back to the start of publication.

i
4. Secondary suppliers of authorized copyright-fee-paid copies

a number of what may be called "secondary,

%

suppliers” of authorized copies‘of copyrighted materials. The National

Technical Information Service (NTIS), for one example, is an éggncy of the

Vepartment of Coummerce e

i

tablished to make the results of

o]
L]
s
m
i
1
@
]
e
=
il
T
!
o
Ly
-t
o

and other materials prepared in oy for federal agencies more readily avail-

L]

able to industry, business and the géﬁéﬂfi public. It operates a large
facility in Springfield, Virginia, a subdrb of Washington, D.C., which

ize or microform copies of

i)

stores these documents and supplies full

hundreds of thousands of documents annually. NTIS publishes éaﬁaiégg of

documents and also enters them into g?ﬁﬁbliagraphic data base to which
on=line acress is fﬁfilablé through snmé aof the cummgr%ial data base
sefviﬂeé; NTI5 instituted a means of ordering and paying for authorized
coples of articles from 5,300 non—povernument journals in May 1978, and
estimates that by mid-summer of 1978, i will have completed arrangements

S

} ' T
tor supplying copies from 8,000 to 9,000 Journals.

'
Q = g b
. |

i
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ource of copies of articles are so-called “information

Another

[

on demand” or "information broker" companies. These companies are organize

to)do research and supply information on a wide variety of topics to anyone
247/ .
interested in such services There are also organizations which provide
248/

computerized access to approximately 360 bibliograshic data bases. - Sub-

B . 3 ' ‘
scribers ro certain of these services may electronically order copies of

Fl
documents from these bibliographic data bases of cerfain materials and *

trom certain suppliers for delivery by mail. Convenience and the increased

ument delivery make it likely that this kind of electronic

iy
m
21
g
o)
[n]
(]
s
e
[al
=

ordering of documents will increase in volume .
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2477 1n the past these organizations have often prpvided copies ot copyrighted
materials without authorization from copyright proprietors. A idmber of these
Commission that tliey will begin

urpanizations, however, have indicated to the

—

to obtain authorization tor any' copies they supply their customers in the course

of their business.

A8/ R, Chraistian, The E
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THREE AUTHORIZED COPY DELIVERY SERVICES
8
Characteristic  Institute for Scientific University National Technical
Information (OATS) 1/ Microfilms 2/ Information Servic
AN (NTIS/JACS) .
10,000 serials 8000-9000 (est.
(all issues) (time coverage
80,000 monographs varies)
e ——— — , . —
yes yes yes
P . — . - .
Social Sciences yes ves yes
Humanities yes (1978 - ) yes a few
= - '***7,_:\5," = — = ————— _ e — e —_—
) e
Monographs Inclusged no yes no
Proceedings. Lncluded ) yes (1978 - ) no no
— - - _ _ — ,37 .
£3.50 + air mail 5 6.00/article 5 6.00 - 13.50
postage (first copy) (6.50 for
10.00/1is8ue majority)
monograph price
varies entire work
entire work only
Method of ordering mail, telex, on-line, mail TWX, - telex
L telephone telephone on-line or
telephone
—— _ - - — I — N S N _
Frocessing time 48 hours + delivery .) 24 hours + delivery 2 days +
delivery
Method ot payment prepald stamps cash with order deposit account
’ - Lcash eredit card only
7 deposit accounts
1/ . Approx. 4000 titles from 1.5.1. are also available through NTIS.
2/ LM, ritles gengrslly are not Evﬁilﬁble‘thfﬂugh NT1S. 7
3/ Journals listed in Lurrent Index to Jofirnals in Education are $4.00/article (first copy)

1
\‘1
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5. VPossible nonprofit periodicals copying centers
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state and regional library systems
respjislble for meeting a substantial
. portion of routine needs for periodicals.
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iodicals collection

ing and photocopy service

ty of unfulfilled requests
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Initially, a single
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ence and demand may
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Level 3 - Existing national libraries a
collections to back up the fi

The report was approved by the National Commission on Libraries and Infor-
- 249/
mation Science in June 1977.
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Levels 1 and 3 already exist for the most part and on
be tied into the total system. The local, state and regional library

te most heavily used
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periodicals, estimated to consist of some 2000 titles. Level 2 in this
copies of periodical articles from some 55,000 periodicals in the middle
range of use. In Level 3 access Lo very rarely used periodicals would

be provided by the three national libraries and cther special collections.

249/  Taslk Force in a National Periodicals System, National Commission on
Libraries and Information Science, Effective Athﬂs to the Periodical
*theraturg - A National P[ﬁprnm 38 (19777, Superintendent of Document s
Stock No. 052-003- (JU]JJ/B

l oy
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status of such a Center under the 1976 Copyright Act:

160

=iy

/ The NCLIS report makes the following statement with respect to the

The impact of the new copyright law, effective
January 1, 1978, on the National Center is unclear at this
time. Should the law be interpreted in light of the suggested
CONTU guidelines, the responsibility rests on the individual
bnrrawlng libraries to account for their borrowimng activities
in accordance with the guidelines. This would seem to
imply that a library would have to account for its combined
borrowing activities from both the National Center and from
other sources. The guidelines are expressed in terms of
borrowing on a title by title basis. It would only be
possible for the Center to do the accounting for libraries
using the Center on a title by title basis.

King Research, Inc., in their photocopy study for
the NCLI®, NSF, and CONTU, will investigate alternatives for
royalties payment mechanisms. The results and recommendations
of this study are expected to provide direction for the
Center on the copyright issue.

* The Library of Congress has indicated that it would be willing
to operate such a Center, if the library community wanted it to do so, and
1f the in;\ial funding for Eettiﬂg-up the system is supplied by non-federal
sgu;ﬁg; —--the Council on Library Resources, using funds of its own and
other toundations, is making a further study of how such a Center might
be operated, either by the Library of Congress or by some other quani;atign,
existing or to be created. This furtlier study is expected to be completed
by the late summer of 19Y78.

#

This Report is being published ‘'in advance of the completion of
the additional study of a National Periodicals Center discussed above.
Theretore the Commission does not know what the study may recommend.

Since it seems possible, however, that one or more such centers may come

into existence within the next few years, the Commission has considered how

it in with other means of securing

(8.1

they might operate and how they would

copies of copyrighted material not in hand.

1




(
)

The Commission agt

w
ITU
k]

with the basic,recommen datlan of the NCLIS

report that improved methods of securing copies of periodical articles not
¥ x

in hand are needed. since the traditional interlibrary loan arrangements

J

tend to be slow, inefficient and costly, but the Commission does not take a
position about the merits of non-profit centers as opposed to other meéﬁpds

of-achieving the objectives sought.

The experience of YhF British Library Lending Division (BLLD) in
250/
Boston Spa = shows that a centralized and specialized source of supply
i
= R . f
can provide a very rapid service at a relatively low cost. 1In addition,

the existence of such centers in the, future might provide a means for

il

hort do ents as an alternative to, or

3

Dﬂ‘
m
Ll
e

=

the on-demand publishing of

a supplement to, traditional journal publishing. Publishers could supply

documents to these centers, which would sell copies in full size or micro-
form, much as the National Technical Informhfitinn Service now sells copiles
of poverament reports =" a
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a "library or archives' entitled to the benefits of the virlan exemptions

-
in Section 108 of the 1976 Act. More specifically, Sectioh 108(d) permits

l
libraries and archives to make copies for users of single articles and small
portions of other works for the purpese of "private study, scholarship and
research,” either from works in their own collections or “from that of

v another library or archives.” Section 108(g)(2) prohibits the "systematic
25 This organization is set up to supply photocopies of periodical arti-

{WLL §, one copy te a customer “and not more than one article per issue, to
4 British and overseas organizations. It lends physical volumes of books
BLLL currently supplies about 1.5 willion copies of articles per ye

sub#gcribes to approximately 55,000 periodicals. :
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reproduction or distfibytion of single copies' of materials covered by Section

108(d) except that a proviso states that

: nothing in this clause prevents a library or archives
from participating in interlibrary arrangements that do’
not have, as their purpose or effect, that the library
or archives receiving such copies or phonorecprds for
distribution does so in such aggregate quantggies as to
bl substitute for a subscription to or purchase &4 such work.

The "aggregate quantities" constituting a substitute for subsg%iptigns or

purchases are defined in the CONTU guidelines, described in Part IV D of
‘ - 251/ o

this Repéret.

Neither "library" or "archives" is defined;
ik

‘ih the 1976 Act.

However, the American Library Association Glossary of Library Terms contains

the following two definitions of a library:

Library. 1. A collection of books and ‘similar material
Gfgénlzed and administered for reading, consultation,
and study. 2. A room, a group of rooms, or a building,
in which a collection of books and similar material

is organized and administered for reading, censultation,
and study. 252/

()

If such nonprofit copying centers are not libraries or archives
within the meaning of the 1976 Act, other libraries would not have the benefits
= B i }{?‘.?
of Section 108(d) and its extension 'in the Section 108(g)(2) .proviso and the
CUNTU guidelinés in securing photocopies of articles from them. In addition,
the introduction to the CONTU guidelines, included "in the Conference Report

on the bill that became the 1976 Act, contains the following efplicit state-

ment : /§£

[
i
[
"
e
m

1]

pp. 134-37, supra.

252/ A.L.A. Glossarv of Library Terms 80 (1943).

&) l ;:;
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at the present practice on interlibrary
es in lieu of loans may be supplemented
y a.system in which one or more

The point has been made th
loans and use of photocopil
or even largely replaced b
.agencies or institutions, public or private, exist for the

pecific purpose of providing a central source for photocopies.

£ , tt uld not apply to such a situation. 253/

specific
0f course, these guidelines wo

Taking these factors into consideration, the Commission believes
that non—profit centers established for the specific purpose of providing
copies would be required to secure authorization from copyright owners”to

le copies of periodical articles from the original

w

c

]

make and distribute full

.

i

5 5ee

g

issues as well

i
5 to make microform coples. The two major alternmativ

o

to be (1) to secure licenses to copy from copyright proprietors, or (2) to

pay rﬂyalties=§n individual transactions through a mechanism similar to
that established by the Copyright Clearance Center, Inc.

In view of the uncertainties of whether one or more non-profit
information as to how they might operate, the Commission does not believe

that it is in a position to recommend any change in the 1976 Copyright Act

-

directed at the operation of such centers. The Commission is of the opinion,
however, that such arrangements are probably not entitled to the benefits

of Section 108 ot the 1976 Act.

ol

Periodical centers in general

The Commission believes that arrangements that can supplement and

in part take over copying services now provided through interlibrary loan

systems could have great potential benefits, some examples of which are:

B
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Providing comprehensive access to periodical literature; =

,Efﬂﬁi&ing, iq cooperation with publishéfs, ‘more

[

nsuring preservation in at le one copy of
1 litera

eriodica

vl

Making possible, in ;Qﬂpéfatiﬂﬁ with publishers,
the utilization of new technologies to develop
alternative publishing and distribution methods for

material for which there is a limited demand; and

ss;st;,g local libraries to rationalize their
collection development and maintenance plans.

Such arrangements may include non-profit centers especilially

« .:rprise undertakings. Central information sources or EWIEthng sfrvice

array of resources, public and private, to meet these needs and the best

modes ot their operation. The Commission believes that the appropriate

Congressional Committees, and the Register of Copyrights in monitoring

deve Jqit s preparatory to the mandatory first five-year report on the

of Section 108 of the 1976 Act, should carefully follow the

ration

fvolution of plans for such centers durlng the next few years.

. .
. The Interrelated Economics of Publishing and Libraries

: ’ and the Impact of Copying Fees

it

Miny assertions were made about the economic impact of photo-

copytny on journal publishing during the debates in the Congress' twenty-ve

vitort Lo revise the copyright law, but little astatistical or other factual

{3
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evidence to substantiate these assertions was presented, either by librarians
or by publishers and authors.

Librarians took the position that copying did not aﬂdeouid not

significantly reduce the volume of sales of printed publications, and that
librarians strive to purchase little-used materials rather than subject
their patrons to the ingonvenience and delay of interlibrary loan. In part,

publisher and author .concerns were not so much for the present as for the
{ _

future, at which time they believed various means of photocopying might
become iﬁﬁreasingly cheaper relative to the cost of acquiring printed

ublications. They also believed that they should secure some revenug

-
]

from copying as a contribution to the 'first copy" costs of publications,

such as editorial, typesetting and buslngss overhead.

=

he General Relationship of Journal Publishing to Library Budgets
\ ,
The most complete study,g§ library and journal publishing economics
. 254/
and their relationship to one another is the 1975 Fry/White Study ~ spon-

sored by the National Science Foundation covering the yeérs 1969, 1971 and
1973, Pertinent data were obtained through questionnaires filled out by a

sample of Unig§? States scholarly and research:journals and by a sample
2 ]

2534/ Fry/White, supra note 215. A fyrther study by Fry and, White repeating
the library portions of the 1976 study and covering the years 1974, 1975,
1976 has been delivered to the National Science Foundation and will be made
available through the National Technicalf Information Service: Impact of
* Economic Pressures on American Libra:iéﬁrgnd Their Decisions Concerning

Scholarly and Research Journal Acquisifion and Retention (NSF Grant
Number DSI 76-23592). The second study shows a continuation of the -
1969-1973 trends in library budgets and practices but at slower rates.
In the 1974-1976 period funds were still being shifted from books
to periodical purchases and the total number of periodical subscr’ .rions
was still rising.

g \

) ) ‘1 -é‘ 1‘:.!
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255/
of academic, public and special libraries The periodicals included in

which about 150 futnished extensi

i
<
]

usable data. The study provides data

lishers, professional societies, university presses, and other non-profit

[l
4]

publishers.

ﬂ
-
o
o
w
=

y acquisition budgets -- 1969-1973

During the period from 1969,to 1973 when pric

N es tose sharply for
both periaéigals and books, expenditures for periodicals and the number of
subscriptions increased in all three types of libraries included in the
ny/wglte Study Although the total dollar expenditure for books also
increased somewhdt, the number of books purchased decreased These tréﬂds
were more sharply accentuated in academic libraries, the 1ar§est purchasers
of periodicals, than in public and gpecial libraries. For example, EEG median
percentage Increase 1n acquisition expenditures for periodicals and books
trom 1969 to 1973 in large libraries of all three types were as f@ilnws: *
Type ol Library . Expenditure lncrease 1969-73

) - " WPeriodicals ’74"Hnmk§
‘Large Academic ; 15% 34
. Large Public 732> ) 2854
Large Special B9% 297

— e
&

255/ \ bederal, state and local government libraries were unot surveyead in
the brv/White Study except tho en lnclyded in the sample
5. Elementary and secondary school libraries, both public

&
that may have be
ot special librari c

and private |, were not covered.

l tre
= .
LR -
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2

) Large academic libraries, which had allotted 67% of their
acquisition budgets to books and 33% to periodicals in-1969 by 1973, were
allotting 54% of the acquisition budgets to books and 46% to pericodicals.

The overall percentage increases in the number of periodical

academic libraries, 18%; public libraries, 22%; and special libraries, 6%.

-

‘2. Borrowing and photocopying through interlibrary loan

All types and sizes of libraries increased their borrowing of

periodicals through interlibrary loan during the 1969-1973 period. . The median

as fo

=

lows for

M

number of interlibrary loans and the percentage increases wer

mic libraries, medium-sized publig libraries and large special

1]

large acad

libraries:
Median Number of 1ﬁtéff§bfafy Borrowings for Libraries

, . Increase
Type of Library 1969 1971 1973 1973 over 1969

Large Academic 1583 1907 1910 . 21%
Medfum public 1730 '1553 ¢ 1950 13%
1 : 1214 1145 1441 ©19%

Large 5p ci

[
&

(The above statistics are for borrowing periodical articles, but since the over-

whelming proportion of interlibrary lending of articles consists of photocopies,

this 1s also a reasonable measure of the increase in securing photocopiles through
interlibrary loan).




g¥ 3. The effect of borrowing on peti@dicalﬁéﬁééikipti@ng

T

@ . . Despit¥ the frequent debate concerning whether library photo-

copying ffgm'jcu;néls substitutes for subscgiptibﬁé, little data has been

available to Eelp resolve it. , When Fry anﬁ"ﬁéte asked librarians whether
DR N A

whether photocopying had_ this Effect on.subscriptions, they received the

) n = { F . i N

L‘L:? : &

tollowing responses: - T e . iﬂﬁy

' ... Types of effects

' Total e ~ —
Percentage. . "
affected by -Droppad . Dropped ° . Added Added Not
Photocopying Duplicates Subscriptions Fewer More Specified
. Large academic : ) ] ~ — T ~ = =
/ libraries Y 150 2% 26% 7% 5%
- Large public

libraries

Type of Library

hm

P
el
e

9% 14% 9% 7% 2% -

cdise

(Note: The percentages in the "affected" categories are not additive be
multiple responses were passible).
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" of a quick and 1nexpen31ve source of photocopies from the British Library-

;*'* L borrowing laprar : e e
: j M . 8 P .

Y Thu;, while ﬁast 1ibf3fi§é reparted tﬁeifﬁéutéhase of jourfals éeﬁe unaffected
by phatncgpylng praﬁtlges, a sub tEntlﬂlVElﬂDElty 381; nthef se, Al;héggh_
many llbfafles Eepafted increasing b:gr;ptlnns, the net effegt on subsﬂfl}¥

‘tions seemed ElEEfl;rﬁEgatiieliﬁ'thiﬂ étudyr E, den;e frDm»snather study, -

hnwevgr, 1nd1cates that’ in the State, of nesnta the total-. number of - T

perlcdlggl suba¢r1pt1nns by 53 academlg 1;bfar1es in the ﬁENITEK ays;em
: %
incr sed by aboit 25% from 1970/?1 tc 1976/77 following the EEtEbllEhmEﬂE
v 256/ .. s

——

of this state-wide interlibrary loan ng;wgkaiﬁ 1971. ~ - - - . -

1

— — yammae
256/ A 1977 British studl , conducted by Aslib with the ﬁaapérgtlnn
of the British Library and thé Scientific,. Techmical and Medical group S
A of the International Publishers Association, indicated little impact . B
on periodical Eubscrlptlgns in Erltlsh libraries due to the avallabxllty

Lending Division: Since Bfltﬂlﬂ s interlibrary photcdcopy service is . .
superior to that 4An the. Unlted States, one would 'expect a greater depress—

ing effect on circulation levels there. Howéver, only 15% of the British -
academicy public, and- Epéglsl'llbfafles ‘surveyed indicated that an effec-
lee interlibrary loan seryl:e enabled them “to reduce subscriptions
by a significant amount without damaging the seryice” The British
study also concluded, that onlygabout 3% &f the p{ﬂtﬂﬁ@pl&s secured
trﬁm DEhEF“llbeflEE gér baffﬂ Eng thE periodic al vglume and

fram perlndlcalsyyhlch were' once, but no lﬂﬂgéf EubEEfle

. - The, uthﬁf of this British study concludes that "the

' * " number of subscrlptlnns entered by all libtanles is beglnnlﬁg to~deeline
L in 1976-1977," but ,he attributes this to causes other than phntn:npy;:g, &

- such as thg’ Etrlngency in lxbfary budgets and the inflation of periodida
and other- 11brary materials prices. The more gEﬁefal conclusion of .
he Aslib study wh g ‘that no, EVLdEﬁCE wasg prgsented that "a direct causal
. 'fElﬂLlﬂZEhlp exi‘sts whareby increased 1ntgf11braty 1énd1ng leads to
R a’ ah overall decreage, in periodical subseriptions’ by v1rtue of its .

ﬂsanalated photo ppying." - - { . ’ ' » ‘
/ LI Coe S )

ddward, Factorg Affecting the Renewal of Perlgdlcal
A Study nf Dgﬁlslan—Makgng in lerar;es w1th bpe¢1al

t aﬁt“aNnvembef 1977 . ] . . Ot .
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4. Sfholarly journal subscriptiﬂns and libfary budgets

S ! The Fry/whlte Etudy also dealt' with the ecanamlcs of United States .
\\ ) ' schalarly Jaurnal publlsh;ng and the slgn;ficance of thP 1;bfgry market fnr

- such J ournals. lerarles cmnstltute the 1argest mafkét for schalarly jour=-
‘nals . These Jaurnsls are als the type of pEledlﬁal most EDplEd in.or by

libraries in_relation to.the size of circulations.- The uﬁiverée of 2459

United States schﬂlafly journals aufveyed by Fry and Wh1te was braken
down as follows: ' o - ’
. e ) By Type of Publisher
% o ' University Qther
: ’ Supje§tig?éaig_ Commercidl” Society _Presses Not=for-Profit ?gtalt
¥ ' - * : B ) s w -
Pure Science lhif ", 209 _ 40 : 77 L 4%
Applied Science _ . '{ ’ i\\%- < \
& "Technology 276° 356 9 - - 76 717
‘ Humani ties 40 84 - 28 147 299
5 Social Sciences ' 182 424 50 314 970
7 e ” T - - ' - F
S VI Total , 645 1073 127 614 2459
Percentage of
Total - ' 26.2% 43.6%/ - lez L2500 T 100.0% ¢

The Jaurnals responding to the ‘Guestionnaire reported that the

= . = 2
R number of coples circulated increased in the period 1969-1973, Hqt generally

[l

this was the rgsﬁlz of increases in the number of oreign subscribers and

cinstitutiondl subs sCr ibers, and decreases in the number of indfvidual

}
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subscribers. The following table presents data by type af'publish3§=

' Peréentagg Changes in Circulation 1969 1973257/
g e . By Type of Publisher i
| - , o, FUniversiEy Other
lype cf Subscr;ptinn Camme;q%%l Society Presses Not-for-Profit
’ Total U.S. | _ =0.9% -0.3% - -3.67 NA -
A Institution - 0.92 ©12.5% : 6.3% 11.6%
_ Individual 2.9% 4.0 -129% sz
) Foreign B 11.52 - 20.6% _ 74.7% . 4.0%

These figure® are consistent with the general trend in the Fry/White
survey data which showed an iﬂéfeasefin periodical subscriptions by libraries

from 1969-1973. These jeurnal Eubscriﬁtian data do not cor respond exactly

" swith the ILbrary data becau&e, among other reasons, U.S. libraries subscribey
= * L i

to foreign journals and serial materials other than scﬁalarly journals.

- - i .
b . . . - s - . . . ..
The data alsc show that United 5tates institutions == principally

libraries — EECQuﬂEXfo about one third of the circulation of scholarly jour-

nals published by commercial pregses, university presses, and other not-for-
]

profit periodic l , and over 20% of the circulation of journals of ﬁ%mf3551n'£1

257/ Fry andaWhltE are skeptical about the figures in the above table for
other not-for- -profit publishers and indieate that these reported results
*do not agree with other data su fplied for journals publlshéd by this
categnry of publisher." e

' ‘ A ’
. . . A
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‘meibership fees. The complete data on' the proportion of subscriptions by

type of subscriber follow:

) Pérq&nt Circulation Distribution 1973
=4 N . ] . N - - .
~Type of Publisher -,

. . . PR ‘ S " University. Other Not-
Type of Subscriber ~ " Commercial Society . Press for-Profit

Total U.S. subscriptions 56%  86% 4% Agiz'

e

Institutional L, 32 22 40 36

Individual - ; 24 64 34 48
Foreign subscriptions 44% 14% . 2e% ’ 16%

. The publisher data shown in the following table indicate that in

eneral the numbeTr of ‘journals that had Q}fferential (usually higher) sub-

]

scription rates &: institurions and 1ibf:'/ari“ea increased markedly from 1969

to 1978.

Y Percent of Journals Having

Institutional and Library Subscription Rates

Type of ) ‘ _ Uﬁiﬁersity . Other
Subscription " Commercial Society Presses Not-for-Profit

1969 1973 1969 1973 1969 1973 1969 1973

Institutional 37%  50% 56% 67% 39% ' 58% 13% 30%

Library 2% 2% 20%  16% 6% 102V 10% © 11%

Y.

-
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Perzentage lncreases

/

increased proportion of all subgcriptions. In many cases, tﬁey were also

paykég<1n5;1tutlanal subscription pricés whlﬁh increased more than the
. i
subgcflptlﬂn price for inﬁividualsg Unfortunately, direct data on the

proportion of total revenues derived by“scholarly journal publishers from

e S L. . s L
indtitution and library subscriptions are not provided in the Fry/White

Study. However, far many'in;fvidual journals (except for society journals
7 .
with high- p%ﬂpu:tlaﬂs aiﬁlndlv dual Bubscriptions), as well as Enr I
% ] : .

classes Df ]Qutﬁals, one-hal f or more of .total SQbEEflpELDH revenues, must

-

have come from United States librsfies or other instituticﬁs.@ Ii'fgfeign
shles are added (and thegg¥gre predominantly to institutions) this propor-’
T

tion is still higher. -

in Ind;v;dual and Institutional Subscription Rstesv

- , ~ Median Subscription Rates
T *‘"** . . . Percentage
.Tfpe of - ' 'hsnge
Publisher Rate - 1969 1971 ©o 1973 1969-73
e ———— —t |
Commercial = Individual '~ §16.63~ _ $19.50 . $22.39 3%
= . - : T\ .7 - S o 5 = -
’ Instituti@nali $31.75 LT §41.56 " 854,16 1z - .
Society /°  Individual * ‘$14.54 $17.83 . $20.64 - 42%
Institutional $18.21 $20.87 ' $25.56 40%
. _ . , . ‘
University - T : .
Presses :lndlvldual 5 7.41 5 7..96 $9.27 25%
Institutional §9.70 . $10.35 = . $12.85. 32%
Other not- . . _) . . .
for-Profit  Individual $6.05 .. $7.00 '$ B.64 43% '
Institutional § 9.71 $11.00 $14.14 46%
Taking all of the above data into consideration, it is clear that
4 o
libraries and other institutions provided an increased share of the
' : . - -‘_‘/ N . ; -
revenues of stholarly journal publishe%ﬁtinlig73 as compared with 1969. .
ln§fitutigns were buying a larger numbd®® of subsgriptiﬁns,‘as well as an (J,
Vi ! : : 5
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The Fry/White Study also collected data on the profitability of
United States scholarly jpurnél publishing. Statistically, this is the
weakest part of the study because only ningtyftwg.jaurnals provided finan= ‘
1A giai‘&éﬁa. The data may be summarized as follows: : v
toal B
; , . , Operating Income as a
S e e : IR : o Percentage of Total Revenue
B . “ g . - e = -
| 1969 : 1973
Type uf Eubllsb T
Commercial ; 11% \ 14%
Society . ' 3% ' 3%
- University Presses , ) A L -7%
’ L x bl ) s
Other Not=for-Profit ' -1% : . -7%
. All Journals _ 1z 7 . 4% T
) ! Operating income is defined as "all revenue minus costs of saleg

and cperatigg expenses. ‘It does not take into dccount such items as interest

paid or received, capitalized expenditures, or taxes." Thus, for commercial
= - - : s . ) . : * L.
publishers in 1973, the net profit after corporate income and othér taxes

3

would be about 6% of total revenue. The society, university pfeés,'aﬁduétﬁef

. gnpﬁa Cprofit publishers would.not, of course, be subje§t§t§ Federal and
5taté;cﬂfpcfate income tégesi Although libraries in the 1969 1973 period,
were subscribing ED more scholarly juurnals Sl‘ld paying hlghgr prlces £Dt‘

‘ subsc:;pﬁlﬂﬁsg Espec;ally when they had to pay institutional subgtriptigq
‘ effeét was not a wingfall for the publishers of scholarly
» Frj and White concluded that the pficeébuégét imbalance did not
f;sult from EXEEESiVEiféEUfﬂS!t% publishefsg Commercial pgblishers héd pro-
éits no better tﬁan avef§55; and societies had bare ely enough tap;tal to
. - [ : .
Lo C - launch new journals. They described the tgnditjéh of universit y press
_journal publishing as.'disastrous.”
! -1- ;V A - ’
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5. Eaglﬁates of possible additional Costs to libraries for copying fees
& £
UElﬂg the ESElmEEEE ‘made from the King Research data in Part IV-E

nf this Report on the number gf phntaeﬁp;ed items from EEflSlE that wﬁqldJ

'réquire éuﬁhﬁfi;ééiﬂﬁ; and assuming a éerfaiﬁ averagg_;evel of phatncapylng
fees, it is éasslble to arflve gt EEtlmEtEE of addltlcnal annual COBLE to
11bfaries resulting from cgpylng fees undet Ehe new cﬂpyrlght act. These
stimates are v lld nnly if llhrarles do not change the;r copying p:gftlces
48 a result of the 1976 Act.. It is likelyr hQHEVEf— that libraries may
alter_thezr pPr é ices. The analysis uses the three gatgga%ies of copying
inééﬁe King Stud%,(lntﬁfllbrﬂry ffan local use and intrasystem use)- and
b%eaks down the ¢ pylng by type of librsfy | These amounts are Ehen cumpared
b
with the avallable data on total anﬁual library expendltﬂfes for llbragy ma-'
terials to drrive at some EEtlmSté of the comparative magnitudes of these new
casts as compared w1th the exlstlng a:qulsltl costs f or 1i brary {aterials.

In the absence of EGmPFEhEﬂSlvE SESElSEICﬂl data at this time, ah average

cmpylﬁg Eee to. publlshérs Fer article of $1.25 w111 be assumed. This is

" tracts with publishers. It may, however, be less than the weighted average
price which will be paid to the Copyright Clearance Center. The 1977 Fry/

: Whité/Jghnscﬁ Study for the Commission on Jgurnal publighing ;ndleateﬂ that

some 53; of the- JEUEHEIE respand;ng to a quest;an relating to appropriate
a . F
fees to be paid by agents or ci-.ringhou es for copying art;clés'sét §1.00.
. T 258
or less 48 an appropriate fee.

\

258/ Eryfwhite/gahﬂspngréqgra note 201, at 112,
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Copying iér Interlibrary Loan

Table II in Part IV-E and the discussion fpllawing fha table pre-
sented estimates of the volume of copying of perfadi;sls‘fnr interlibrary’

. * r ] .
loan for items not more than five years old that would not be exempt either ~
under the CONTU guiﬂélines{ the eiaeptians in Section 108 fo; replacement - g
of céﬁiesifgrfundér-Se;ti@n;lﬂj for glass:aom use. Vét an average of §1.25
the-éddiEiGﬂéi.aﬂnual égsﬁs to libfagiés would be: | "
. Type of Library - Additional CQE:QS o " .

S R " . (thousands) - )

AcademiéA $147
: o E‘ubllit: | $ 94
Special :; 15231
" Federal »E / - $63 l : _ '
: _ TOTAL ) S @535 ' o

"

These estimates may in some respects overstate the additional )
e . - F - , .

...C08ts §§E§%§Evib?lniéwEGEm£§kéqinipvagcguntwthawfgllgwing%%wglgyiibfatiggﬂv,ﬁ@

reaching their limit of five copies for a,title might subscribe to the
259/ o 7 ‘
journal,  or tkll patrons that their requests could not be met, or (that

™

-hey charge an additional fee for copying; (25 many journals may adopt
-more liberal cépying leiEiEShthsn is required by law; and (3) authorized
royalty-paid copies might cogt the ngr@wiﬂg library the same as or less

than conventional intériibrafy loans.

£ '

—_ e — — = — .

: b . : : .
259/. The Palmour Study, supra note 200, shows that as the number of photo=
‘copies of articles from a single title secured from other libraries
increases above five, in many cases it will be less costly for a library

to subscribe rather than to continue to secure photocopying through
interlibrary laén& _ < . :

ERIC
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Data EﬂmpllEd from a’ spgc;aL survey of interlibrary lﬁan chafges

by members of the Assnz;atlan of Research lefarles (ARL) in 1976 showed tha

the llbrafles in this group that tharggd fﬂf ghatacnples hsd a wglghted a?eragk‘

price of §$3. 50 for a ten- -page srrlcle == excluding those cases in .which
“special lawer rates were charged to 11brafles in the same state (or

cansartlum), or in which lnterllb:arz loans BETE,EubEidiSEﬂ by the state.

If this $3.50 figure is taken as, a base, and there ig added to it an

internal borrowing cost of $E—DD'&EHE'tDESI avEfgge cost to the borrowing

. T Eg S

library béEBQFS $9.50: Six dollars is 19cted a5 an internal burrawlng
AN L

cost; this is somewhat 1&55 Ehaﬂ\xEF average of the internal bﬁrfﬁwing

Ty These combined costs cgmpafe with én out—of-pocket direct cost

to a borrowing library of securing ten- page article ffam the Instltute

of Scientific Information of $3. O (hlgher wlth speclal services); the

£

$4.00 = $6.00 cost of securing' a*singl'e-c? from University Hic:mfilms;

and the price of a copy through NTIS, which

4

will vary sameiﬁat, but may

=uwaaVefggEW57760T“”Tﬁégé“fﬁﬁﬁéfiéﬁﬁffaG néEufgiéﬁiﬁééraccaunt the 1nternal

costs to the lending library, over -and above the fees charged.

ES

6. Copying for lecal use

'
¥

Table III in Part IVE presented é¢stimates of the number of cépies

for local use by type of library requiring authorization. Applying the

L - E
L 260/ 14 : '

y X ‘! 'l l ';7'\1 s



the same assumed $1.25 average copying fee, the additional.annual costs
+ ¥  for various types of libraries would be: g

i

Type of Library ¢Opying Fgesf | )
» - d ' __(thousands) o _

Academic L . ‘ ,$ 125
Public - 3,375
Special - 1,125

Federal . _ 1,750

Total ‘ $S;§?5

i

s As in the cage of copying for iﬁczflibfafY‘lDaﬂ, these figures

may in que=§gépézts be an overstatement of additional costs for some (but

1

[

“hot all) of the zessgns mentioned for interlibrary loan copying: (1) pat=

rons might be inf

f%éd that copies could not be made, or that they would
. . . "TL i _~:

have to pay an additional copying fee; (Z)?msmy jaurnals may adopt more -

a
I

, , ‘o . 7 7 N N
liberal copying policies than is required by law; ard (3) many older

issues of journals will be out of copyright because they were not renewed

for a second term. On the other hand; the estimate for acadé%ﬁc libraries

il

may be low because the King data on classroom use included all copying-
L) for classroom use, ‘not ;épying for classroom use permissible under the
\\ v = LN

educational copying guidelines.
.« 7. Copying for Intrasystem use

-

Table 1V in Part IV-F presents estimates by types of library of the

number of copies made for intrasystem use that would require authorization.

19 R
\‘1 .
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LApplyiﬁg the same average $1.25 copying -fee, the }cllaéiﬁg would be the

4

L

additional annual costs for various types of libraries:
) . ,

‘ F dﬁpying Fees

Type of Library ; : B (Thousands)

T : 3 _ .
Academic o $ .00
Public
Special )
Federal
TOTAL ! - $2,837

These flgures may be an nverstatement of additional co

ste for

the same reasons given in the dlSCUSSlDﬂ of copying for local use,

<3 . .

Estimates of Total Additional Costs for Libraries

costs for various types of libraries may be gggrggg;gﬂ as_.shown in ‘the--

on the total expenditures of three typea gf llbrar;es iar librar

are ‘also 1nc1uded

i
-
L
- e

‘

Vﬁﬂllcﬁiﬁg table. Data from the National Center for Edueaticn:Statistics

¥ materials



o . - 180 -
. PQEELblE Annual Additio nsl Eastsﬂ;c Libraries in Capyln Fees for Petladlcals

hs C Compared H;th7$§§end;tures for Library Materials figures tuunded)

/. : . : L s
. , 1 : _ 2 : 3
. » s _ S . - Total o PEfcentage A-f;{
Library Materials Column 1
Type of Library Additional Costs Ekxpenditures 261/ .of Column 2
i " (thousands) .. (millions) T
| Academic 0§ 272 T (1976) $337 oax
... s oRublic L 4,469 -%?N\ (1974) 165 2.7% |
: Special. 3,98 TS © - |
. Federal , = 1,813 : (1972) ia_ a4
TR S Total $ 9,747 E
Thefe!ste no f%riéble data on expeﬁaitufes fef materials by Epééial
libraries. The Hstiaﬁal Center for Education Staﬁistiés has cﬁﬁtfs¢téd
with the Special Libraties Association Ear's preii"inary study of special
Vlibfariés iﬁ Eé%mercé and industry, includin expenditures fnf materials
The results Df this study may be be available bEfoE the ﬁgd of 1978 ’
3 Ihe pretedlng table has ‘some unexpected aspects,: ThE_EEF E?tEEEEEQM_

i
increased costs for academic li brarles constitute an lnglgnlflcant percentage

of the current expenditures of these libraries for materials. The estimated

copying fees of almost 3% of public library material expenditures constitute
. a very much higher percentage of materials eipenditufes than for aéademiz

The spe;ial libfsry EEtimétES may reflect the amount of multiple
. capylng dane in many of these llbr ies for their research, pf@fegsiﬂnal

vand executive persﬂnnelg= Thé federal agency llbrary estimates are ‘no E

261/ Source: National Center for Education .Statistics published rep@rts.

w B \
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particularly surprising, given tho nature of most of their operations,

which are more similar to special libraries than to either of the other”

of l,b a ries. . h . o e

tgf type

L]

1f these estimates of copying fees are approximately cervect, t e

¢

impact'an academic libraries as a class would be minimal and EhBF1d n§EVPfE§
sent any significant budget problems.  -Copying §ges,fwhich.wgu1d go mostly -

) : T ' . ’ " .i“ . i |
to journal publishers, would not be grést nough 'to do more than accentuate’ :

very sfgéhtly the trend in academic llbr aries of spending .more gf

Ehéir acquisition fUﬁdS @2;§Efials and'lééé on books. For pﬁblic libraries
the impaect of phntécgpylﬁg Q@uld be prgpcrtlnnately much gteater with
copying fees am?uﬂtlﬂg tghalmgst BKIGE to l acquisition budg ts in 1974.

Since the bulk of the copying fees would be paid to periodical publishérs,
in the case Df;p'bllt llbrar ies this might modestly accentuate existing

. = : ‘
trends ot 'shifting funds from book te p,'ladlgal purzhssés.

For special libraries at least two lff,rént Eiﬁuaticﬂs exist:

* 3 = * . - *

«°  one for libraries in business ahd indus cr,”l establlshments ‘or’ relsted’

organizations such as trade aSS@Clatl ns, and the ‘othes far spE:lal llbfafl es

in nonprofit @fganizatigﬁé; In

e

ir

he

o

ategor '”f yrmation is used

trt,

t

ﬂ‘

for the purpose of increasing the revenues or réducingiggegéasts of the -

! Lo

doing 3

]

h siness. Copying, fees wbuld also be a tax-deductible cost o

T : » B R

*’"  business. «: compared to all other iGSES‘Qf daing business cdpying fees

ies 1ﬂ nnnpr@flt nrganlzatl ng are extremély

£
i
=
s
[
o
i}
w
it
p—
L
=
]
[
™
i
—
_—
i
[
-
]
"
[

Y N . B - —‘=\-; +

varied, and it is difficult to staté generally ﬁhat Ehé impact of copying

fees would be on their Géef&ti?n%, aspec%slly since no sta El' ital dita

E

. . ] - 1 j N . e, .=k , L. ! . .
‘exist either on their ¢osts,of operations as’a:class or their expenditures

ERIC o
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The - federal iibfary situation is.somewhdt similar to that of . :
. - cAmc .
.libraries in business and industrial establishments. Informaticn is used

= . : , &

in carrying out the work of federal agencies. - Copying fees would represent

?anp:her ﬁpérating cost, and. shauld ‘not_ in general be of such a mggni;uﬁe

= H

- compared to other-operating costs as to present unmanageable budget gfgbiémsf
PR L e | i . N o g
8.  Potential copying fees compared with publishers revenues -— periodicals

Data on the total revenues from Pericdigallpublishing are collected .
approximately every. five years by the Bureau of the Cehsus in the Census of

Hsnufagtﬁr35; and estimated each yEaf based pn?a Eaﬁple sufvey in the Annual
Survey of HﬂnufactuEES. Uﬂfartunately, the Bureau Ef the Census leIdEE

é

. T ) ’ i
T per1ad1cals 1nta aqu*fouf alasse& oy farm periadltals, spez;allged profes-

oy “ 7 .
sional and.buslness'93fied1cals, genera al pgrlndlcals snd "Dtth" perlgdicsls
. I . ¢ - .

excluding shopping néws, ditéctéries Sﬁd cdatalogs). Speglalized professional
S

business’petiﬂdigalsr w;th Estlmated total 1976 fevenues of $407 mllllmn
262/
*iram subseflpc' ns and 5946 fillion from adve tisem nts are those most

'!Likely Eﬁ be pﬂotacap;edﬁ it is clear thag thiE braad category of period= .

"
,w

£ . B 4. EN ;
' - , LCEIE 15 vefy d;ffefent frnm the 2459 5¢hmlaf1y péflﬁdlcals sufveyed in the
1975 ny/hh1te study, the 1973 toptal annual‘teveﬂueg which wére estimated

=

i . . 3
at 517D m1111an of ﬂhiﬂh}lESE than 10% was from advertising. 1f we compare

- tggallannuai copying fees for periodicals, éstimated't@ﬁge sb@uil$10 millidﬂ,fé

Hitﬁ Ehg total 1973‘fevénues of the schﬂlsrly journals su:veyed by Fry and

B

_Nhlte; revenues from :npylng fees appear to be a mlﬁﬁf but stlll signi fl
source of revenue for some of thase journals. 'While not campéfable_with
LI 7;‘ vf ) . . A 5 N "g ;i.
-reyenues from subséf;pt;ﬁﬁ charges, '‘income from authorized phctaéépylng:

- . N -

e PR - - .,—2 _— h — N L —— i - L! ’ . ]
i . . N ] .. \,.v % . 4.

262/ 1 U.5. Bureau of.the Census. Annual Survey of Manufa tures 1976

Value of Product Shipments. 12 (1977). L
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R . - . 7# -'183 - . . -
;; st - - s . . " . . &
. . B ) "f: £ ' B ;; v
" .could be, in some.cases, more significant than such eurrent sources of
B : . - X . s . s
- ) » S S 263/

= N 5 s . . . 5. . T . s
revenue as advertising, pdge charges or a variety of subsidies.
TR - f N ) i i

Il . ) 3

9;, The ecanﬁmlcs ot bodk publishing, the llbrary marke%é?ﬁr

.. books, and phﬂtucapylng - _ "

E + Libraries account ig;ﬁa very much smaller pfapaft1un of the -total

-

: =

sales of United Stgtes baaks thaﬁ they do of salEﬁ Qf EEIEHElflC, ;e¢hnicé1

X

and s:halafly Jnurnsls and the klﬁds Ef bnaks thch are phﬁEDEDPlEd in

- . o,
llbraf;es iall into a few 11m1ted classes. Ihe most tapled classeg aﬁd
E, )
3. . % -
‘ the lndustfy EEtlmEEEE of tatal dcllar rEc31pts 1#i;977 of Unlted States’

ates
p . 264, *
publlsths (lnaludlng expafts) for these classes were as follows: R

Fl

TEchnLcal aﬁ&{5c1ent1f1c Books . _ $266.8 million
Business and Other Préfessional Book#! 195.2 million

Medical ‘Books -97.0 million_ -
University Press Books - 53.5 million-

The 1ibré£y and institutional market is particularly important
o y L
to university press books, constituting well over half of university, press
- o : ' 2554;4
sales within the United States, ~ The King Study clearly iﬂdicates
, : R
g

= 5

263/ Sume comment needs to be made, here as to the lmpact of Eapylng ‘fees on
';nd1v1dual Jaurnals ‘The journals most Qﬂpled by the British Lend;ng lerary
Division (BLLD) in Boston Spa-have, in general but not uniformly, been jour-
. nals with larger circulations. The King Study tabulations of the MINITEX-
data do not seem to reflect the same correlation between the volume of
. copying and circulation size. It s probably fair to say that the amount
" of copying from journals will vary greatly from one ‘journal to another,
and that the importance of copying "fees relative to other revenues will
also vary greatly. 1n economic terms, -this would be a "good" result:
the revenue of journals would be felated not anly to their EubECflptLDﬁE v
but also to the extent that they are copied, rEflEEtlng in each cage
the markat .value placed on journals by subscribers and other users.

_26&/ ?Asscc;ailnn of Améflian Publishers, 15?7!;ndus:ry Statistics.
Washlngtnn, D.C. (1977). B ) +

= ) .

265/ -1d. - v . ...
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SRR f, ! . T { * / "/ / . 3
. / s " "‘ B . / LA -
L !
. ( _ . . y o
M / / ; . / v -
: R A . L
. v . - 184, - — L S
S A . : 6 ' S ' ‘
/ . that in 197§’thgavglume of photfocopying from éapyrigpted books in libraries .,
/ ] i . T - s/ . - - ’ . .t
/ was. considerably less than ’valumé'af eapying f:ém copyrighted serials.’
i ’ e T .t . F . . . = .
: e 0 . E . : P R Y A R i
/ ‘; » .. The respective proportions wgre: 70% of the item§/cqp;ed 1ﬁ’libfqgfés
. « R . . . i ' 0T .- / . ’ -
B / e - . ) : . % . . -
i were from serials; 24% from/books; and 6% from other cbpyrlgb;ed?mat§§ials.
-] . .ot i - - - . - 3 Lt
7 \ ' . : L B . - st
o ‘These .data are consistent ‘with data from other studies’, and also are consia- .
Lo ) o = T, . ) A T S e . .8 . i
i - ‘tent with Ehe general praftice of libraries, whigh is to.lend the:physical
/ : ! ) e i A : T T
o " book to their patrens foff localluse and .also for interlibrary loans and - ‘\
- Jf - i ) . ) : - . , .
/ . o L - . . . . .
it B intrasystem loans rathefr than to make photocopies. . The bulk of the copying

from books in'librariefs has probably occurred in two ways: :

library patron may make a copy of some part of a
. o

ih—-operated machine;

o . L (2) brary employees or others in educational. institutions

T may make copies in order,to place ;hgpters'ar'ather portions”

of books 6h reserve for the use of students; or the. instructor
. . . s = -

-of portions of books ﬁgde*fa;igégskraam use.

-

'

L z . sy
oL ‘Because of the

o L a -3 . - ’ e s
Imbiguity of the 1909 law theré.alsc_égéfbéen a certaip? °
E-3 T . = C. : . ;
amount of copyjng to create anthologies or substitute textbooks by putting
i L . .- =
copies of chapcer§gdffbmcks(sﬁﬁ periodical articles for

together photo

s
0

use in speciffic courses. '
Congress dealt with é@pying for educational use by including
. - : : Co- 266/ -

] A Y

- in the Housqg Report the "educational copying guidelines." ThHese guide-'

It is unlikely that the educational copying “permissible

[y}

se guidelines will have much adverse affect on the economi
s » . viability of book publishing. | '

: \\x‘ 5 Zébir‘HELBE Report, supra nat? 1, at 68, . L 'd

/_ | o o Jg ‘¢ . .

16 & , -
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e
T * ot ) . - .
! La x -

The amount cf Capylng frﬂm‘$ﬂﬁks that ig permlsa;ble under the

ES B3
i h

1976 Act either as fs;x use under Sact1an 107. and . ghe eduaatlgﬁsi :apyiﬂg ,

?gULdé lines, or the exémpticns in Sectlah ‘108 for ‘1ibrary copying would (
" seem to have no appr clable ef}e:t on the eccnamlcs cf bnak publlshlng 2-
- ) N = ) = !
dt ‘this time or in Lhe next few yeafg, There w111 uuﬂg#btedly be ‘Bome
P >
zgpying of ks in uqola:;an of the T976 Act that will substitute fo

the purchase of books. Thg ampunt of such capying is fabaﬁly sé%ll, how—

7

:ever, and is 1nh1b1ted by cast fact rs, in parti cular the curre nt f equently

2

xhlghér pér—fage gééé‘@f maﬁlng coples as campafed with the EnsE of buylng

- - gp -
the baﬁ&gj§§ rthermare there are .whole categg:les of bgaks for which phd:c-

copies’ are not acceptable substitutes for the afigin&lsprqductf§;uch

&

as Faperback books, book club books, and art books. - ™

‘ - - The book publish%ﬁ% industry,.alﬁhﬁuéh ngt'highly profitable as

caﬁégrgd Hith_scﬁe ther indust €5y has be&g in a fa;rly stable cﬂﬁd;ELQn
. p ‘E%

‘in the past)feé_yea:s! There has been a growing dcllar vclume of salea,
~ . . {
‘muth of which i -a reflection nf ‘inflation and higher prlCEE with little

=

or no increase f; the nfmber o.f :nples of bagks gold. Ihere is no questlnﬁ

hpwevegﬁ

of SElearlyibDkaj most of which are now published in the United Statps

T4

thatva problém exists with' respecﬁ to the praductlan and sale

. @ ! 4 B . .
by university presses. This problem is pr;marlly due to ,nf13t13%§ limits;
. Y - .
tions an the amount of support that universities are prepgred to give
. N

their ﬁ ressas, and library budgets which have not kept pace with rising
prices ot peripdicals and books. A% dLSCuSSEd earlier, thé“data in the

1975 ny/white feport show the. dECllnE of the phys;cal volume of book

T
purChaSES by llbrarles bécause of the shift Df acquis;tlcn fUﬁds from

= s

;bgaks EE pEthdlCSlE For the next few years, at least, 1tg§aés not
. R )
. ; - .

. - 1o~ ‘
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o - ses
,K, ;/ o : . ) : EE Y .
o 1 5&& photocopying of books ug?er the conditions impoesed by th
1 have y signi

T

W

.

ant 1mpgct on any branch of bosk pub
. i . 3 ’ ) ’

lishing
B .. = - . _7; : ,.v. = ’ 3 l:
10.- Economic’ analyses of the meact Qf ph@g

oco py ng . 'ﬁgréég
. . ¥ ! ~

©/ y
: S N o

The Commission sbught the assistance of se
; N —~

! in assessing t}

. TFritz Machlup and William Babmol,

LR

sented testimony and Dr. Allen Fergusgn, Fresident of
the Publié Interest Economics Ceénter in Washington,

=t

A - '

Professor Machlup suggested that the

the ,p gition of
. A
wotild be econemically sound only if th
2 the act

v
[a

ud

ol

uBe&ers

E\Eufden‘af paying the fees fell
u nd the colleétion of fée

o1
prav1ded addltlﬁnal revenues
... . that would hald down suhgﬁ‘lptlon pr;ces or ass E jgufnals to éufvive
% t) ] »‘ - .
i-He ex
of

pre&sed skepticism whethet any of these effecﬁh, ngen thé valume

trative ;Qsﬁs

i

phctocnpyiﬁg for thch psyments would be made at this time and admznrs—

s

wauld bé teallzed by collections of fees for photoc

263/
pyi g
anfesscr Baumal Ylewed copying fee es as Ezcném%€§ll§-bgﬂéfi§ial
i if they served to apread the costs of publiecation ﬂalu@ing a reasonable
Jfeturn on capital, over a broader base of actusl users of éapy ghted works .
He queéticpeé' however , whether publishers Arevenues for photocopying would
267/

Transgiipt, CONTU Meeting No.

eeting No. 15 164 (1977). . )
268/ 1d. at 9. '
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éigniiigsntly‘EXCEéd the cgst af :Qlleatlng Ehe fee N Unless fees provided '
i : . . o 8 ‘; ) ' ‘
LR additional net revenues,. thElr 1mpasLtinn would g have a desirable -
* - . 269/ - , s ) S S .
.+ economic effect. . - - - - iﬂ“ . L _ ;
A . 3 . L = .
‘xgé_ " ,In his stud¥, Dh, Fergugon cnncinded that the mea51tic ‘of copy- :
) = - : . 270/
’ ing fees would not serve the interests of the ge eneral publlC ~ Such fees

I

ffmight inhibit user access to valuable infﬁrmatibn, héisuggested, and would
. E

= B -

. not necessarily hold down subscrlpt;cn rates sxgn1f1cantly, He suggested | ~_

that the Commission recommend broad Exemptlans from cabyr;ght liability for

. photocopying done by individuals_and tax—-exempt nct—fcréprafiz corporations.
Copying done for resale by the copier, hawggéf, should not be Exémﬁted. He
g‘%ésgsgugéestad that publishers could practide pr ce discrimination among éﬁsfﬁ*ebfg

different eclasses of subscribers to refle actors, such as ﬁhatoénﬁying,
: y - ;

n
T

an and oftén

(1]

as a means of increasing revenues. Periodical publishe:i

~ P
P , dg charge libraries hlé?;i Bubchlpthﬂ prices than théy chafge individuals,

Jbut higth»institutlanal subscription charges have not carried with them

_ . 271/ . - . .
* authorization to copy. ; :

— The passibility,}suggésted ‘by Dr.

)
m
"
m
]
oy
H
'."J'
"
=2
,
o
he]
b=
o]
o g
o]
o
i
el
M
n

ffffff B

- ) Lo

titutional. ‘

o
n

- privil ges could be attached to highér prices cﬁgr'éé to in

subscribers, is one of three,ways in which publishers could use the subscrip—
tion price mechanism to authorize.reproduction and to increase revegues.
. s Bl . o]

269/ 7 1d. at S52. : L
—— — - . -] : -
270/ 1d. at 167. . ) . - v

271/ The 1976 ny/Whlté Study shDWEd that in 1973, 1754 out of the 2459 journals
in th31r universe of scholarly jcutnals were pfsctlclng price discrimination
between instituticnal and individual subscribers. By categories the percentaga

of journals pfactlclng such prlce discrimination were: - ° -
n Commercially publlshed journals 52.2%
Society publiBhed journals . 82.9%
University press journals N\ - 9.7% » -
. Journals published Wy other non-—° - . J -
{/ ’ * * » profit afgsgizgt;g;s - 38.&3 . ’

’ 1:v:
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' ° Other methods ;nﬁlude an aptlansl surcharge on the subst ription price for Coe
“ag

‘'blanket internal cgpying,;and the prnv;agon of, lnwer multiple sub- . ° P -

scription rates. Although n31th3f of the 7if5t tWwo methods is in general

use® two majqQr newﬁletter publlshers, the ﬁureau af National Aifalfs and

A Knawledge Industfles Publ;cat;cﬁs offer lower multiple subscription rates. & PR

Furthermore, the aptlanal gubsc ipticn su:ehafge<is the chief method g

used by qhe phgtacﬁpylng Toyalty: QQllEﬁEl on agency in the Federal Republlc‘éj .

i

Elderaﬁlan of the relative

# = .

" merits of phatgtcpy;ng fees based on actual Eransaztlgns and surchg:g .

h. * . .
. <t -

,Dn sabsgrlptlnn pflnes’permlttISE phaﬁécapylng. - B -

"
k)
"

=

A ;.a sactlan.based system, such as that of the Copyright Clearance
C . ot ‘
Cefiter, Inc. offers the greatest exacﬁltude in pgyments from users to pub-

lishers and authors, In such a system the paymegtgfalls directly on users

and is proportional tgfth% amount of reproduction. . At the same time it

' imposes gfeatér adm;n igtrativ yfurdens and hi hef collection costs. Authori-

zation chraugh Subsé iption pricing has the Qppnslte characferistics:

the payments are less proportional t@ the amount of copying but the

"administrafive burdens .and costs of the system are very low, Hence, one

- b
. s

can easily understand why, out of eipght possibilities, authorization
. ; R :
« to make copies via*subscriptiaﬁ pricing.was ‘the single most popular alter— . N

- native among the libraries Eurveyed in the Kl g Study. Frgm the publishers*

V*SUbSLflpElBﬂ revenues offer thé advantage of prav1d1ng

=

-
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‘-wgfk to'the mutual sdvéntage of both the publisher and

£S

. 7 . ) o ' _ LBS - . F -, ! r.:
revenues before publication, whereas copying fees pfaviae’delayeézgayménts‘
272/ - . _ . ' :

with a dis;ﬂunted.prESEHE valpelﬁﬁjg o : T ~

- It is important ED régiize that these tw3>sjstems a:gfcqmp%éi
ﬁéﬁtariéfsther ;hsn exclésigg. A liFrarg with sigﬁific;nt!phctécapﬁ%ﬂg
activity ﬁight wish tg'scquifa!sﬁthnfizatian for zaéying faf-lqcal Ené

1.

2

AR o, e . e
intrasystem uses through higher subbcription prices in some cases 'and -

. - . L e . 7
* to use clearance systems such as the Copyright Clearance Cénter, Inc.
¥ - . )

-
ive may

in others. In sgme ‘instances, the subscription price algérnat

the subscfibEf.

‘These cohsiderations of complementary and mutual advantfjage cal] for further

a@nsideré;ian'andfexplpfgtign of flexible EUbSinéFiﬁﬂ pricing with pheto-

-

copying privileges as an alternative to transac%iﬁpibs

=,

ged systems of

liténsing photocopying of material which the copiers have in their posses-

= B 11 = : 1] . b
sion. . : e - e <:Bv v
’ i ) - to. .. ':_ ;gﬂ"l

H. Legislat’cn Eqd Systems Relating to ,
Photocopying in Other Countries

|
&

i N
. . _ ) , 5
y The executive .bodies respagéible for the administration of the
€t ' .
two international copyright conventions, The Berne Union and the Universal®e
- _ S
Copyright Convention, have studied copyright problems raised by pha%@é

bcapying for several years. Théy.decided at a joint meating’?n December 1975

. i

272/ Under the 1976 Cof T
surcharge systems will equire authors to transfer Yphot6topying rights to the
publisher:- Section. 267 (c

by.contract, duthors retain the' rights to their individual contributions to

a collective work and the publisher merely has a copyright in that

collective work. In a transaction based system, ‘such as the CCC; authors

may contract with the publisher to pay them a portion of the revenues

derived from the photocopying rights te their individual contribution to
collective worls, which can be identified. In a subscription surcharge
system, however, it would be impossib to determine what part of the
photocopying revenues were due to individual authors because there would

bg no record of the amount §f Photocopying of specific contributions. .

- !l’if{7

(c) of the Act provides thiaf unlpss otherwise specified



e - P '\—-1Qbf ao i
' . _ :hgf»thg subject was not .yet ripe for international treatment, but should be

e left for the fime being to natianal éﬁﬂsiééfs;iﬂﬁ; When the two cgmmi;teése
mga again in Naveéber_and December of 1977, chis Eg:ligf decision yas )
. aliab&d_tc SLand,=§nd‘na fgftherécgnsidafaﬁiaﬁ has been gived to addigg

to the international conventions specific provisions relating to photo-
’ . C - : .t . o7 .

copying.” =~ . ‘

Meanwhile, active study of problems presented by phctncnpylng has

been undertaken in a number of cagn;giesiAfThE discussigﬁ‘whizh follows will
v - L e . ' . ]
concgkntrate on four 'of these countries: Great Britain, Canada and Australia --
h ' _ = . ’ ' :
,all of which have published official reports -- and the Netherlands, where

the capyrlght 1aw of 1972 and subsequent admlnlst ative decrees have
~Estab115h§d a campulscfy lLEEﬂEELaﬁd various Eéhédulés of fees for photo-

i; copying. Some cansldéfatlué is also glven to develapments ip Féﬁ ce and’

F
s

j§ « Lhe Federal BEpubllc nf Germany. Sweden @perates a system under which the

" " government makes payments to’ Swedish publishers for domestic materials copied
for classroom use in the elementary and secondary schools.

In Great Britain a special ccmm;ttee on general capyflght revision-
L]
reported its findings and tegammendatians in March 1977 in jipublica;iaﬁ‘

7

“entitled Cupyrlght and Deslgns Law: Report of the CQQE;EEEE to consider
e o 273/ - )
fﬁi .;sg;Lagsan Cupyrlght and Deslgns, - Vtammanly fEfEffEd to as the "Whit ford

f',_ I, N

LI

Committee Rep%rt aftér its Chalfmaﬂ, Ju ice Whitfdrd. With fespect to
ph@tacapyiﬁg the Whltf@fdeDmniEEEE recommended that the British copyright
Y .
. law of 1958 -- which, among other things, generally permits the making

of single,copies of articles from periodicals without authorization —--
be amended. The recommended amendments would permit no photocopying N _ \

- B s

L

} ' .. 273/ See note 53, supra. Lo T s d
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;wiﬁhaﬁg'gﬁthﬁfizatign of the Eﬂpyrighﬁ_?féﬁfi&tﬁf; butfthiéfchangelhcﬁld not-
T v o v Y
take effect until‘auéhcrs aﬂé'ethef cgpy:ighE proprietors, with the approval
of ﬁhé gavérnme;tj (under a so-called umbrella statute), héd sét~up!¢ﬁe'ar
more &ﬁilesting societies to collect copyright fees under blanket ligéﬁsesi |
Ihegfees'ta'béizhafgédrby the collecting societies would be subject E; re=
s ‘ : o . : L
view'by a copyright tribunal. o -
| The éaﬁédiaﬁ Department of CQﬂéUméf and CarpafaﬁeiAfféifs égblished

L4

‘S working paper in April 1977 entitled Copyright in Canada ~-- Proposals for
. : . y = —— -

a Revision of the Law, by A. A. Keyes and C. Brunet. The Department has

requested interested Canadian organizations to submit written cdomment# on

this report and oral testimony is expected to be heard in 1979. The recom-
mendations of the Keyes-Brunet report are somewhat similar to those of the

Whitford Committee. Keyes and Brumet believe, however, that the present

(2]

Canadian law ngjuéEely overs photocopying,. and recommend no changes in
: ' yL1ng ; . :
the statute.” They propose that authors and other.copyright proprietors
form a collective or collectives, similar to those existing ,n Canada for
. : ) Py
the collection of music performance fees, to license photocopying under X
. : . . = - - N ’
.the supervigion of & government tribunal,

In Australia a speclal Eémmittée\béaded by Justice Franki published

in October 1976 a report limited to .the photocopying question entitled,

Reéﬁrt éfrthe Copyright Law Committee on Reprographic Reproduction, frequently

a

referred to as the Franki Report. That Committee was set up largely as a
}esult of an Australian Supreme Court decision which held that universities
) . ‘ _ S
&ere liable for unauthorized photocopying of capyright}d'matérialsi.including

- ) A

no copyright warning was posted. The Franki Committee's Tecommendations W

copying done on unsupervised coin-operated machines on their premises where

differ greatly from those of the Whitford Committee and Gf!KEYES and Brunet.

/;f | : ‘ 'égﬁéili : | ‘
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.Thé Franki Report recommended that the Australiéﬁ Gapyfight law be amended

to permit extensive single copy photocopying of “reasonable portions" of

cepyrlghteg works by or on behal £ DE_E udents in ed anal éhsﬁitutiﬁﬂs

" and pacrags,aﬁ public*libraries, and up to six.cgpieg féf classroom use g

in nonprofit educatieonal institutions. For capying beyond these limitations -

a compulsory licensing scheme for nonprofit ‘educatiopal institutions was

proposed.

In the Netherlands, the Copyright Lalf;f 1972-esta§}ished liability

= i

n

or certain phatn op g and prav1ded for a compulsory licensing scheme

covering both Dutch and foreign works. The implementation of the general

ﬁravisiéns_was spelled éut in a Rcyalrgrdinaﬁce of 1974. _ In gener&f;

articles and short excerpts may be copie freely‘faf private use.  Commercial
= v

4

enterprises and” public institu:i@ns may also make copies by paying fees to

copyright owners. 1In the case of commercial enterprises the payment is re-

i ) i - . : ) .. . sk
quired to be “equitable.'™ The copying fee for public authorities, universities

and public libfafies-is set at ten Dutch Eenﬁs per page and for schools, two

égd;é/h~lﬂ Dut gh cents per page. . lefafl&s, hawever, may make Elﬁgle énples

ot artliles for patfans and fnf 1ntér11brary;1nan Wlthﬂut llabllltf y

c

A Dutch EcllEEting£SQciet§ repreégnting authﬂfs-gnd-publishers

has Eeen ‘established but seems not tm have progressed very far as yet in col-.

¥
i

lecting copying fees. The one exception has been that the Dutch govermnment

paid 100, GQQ gulld rs for it; copyiag in the_yeats_lé?S and l97§, aﬁd is
neggtiating"iaf thE‘pajmeﬁt of fees faf the yéars 1977-1979. The\callgcting
é@ciécy proposes to negotiate égveral b}ankgtufiééﬁse'agréements with

indus Ery, univer lﬁLEgu SChGQlS 1ibfariés and local governments. The fees

\

colPected 'will ult ﬁ%tely be distflbgted to the capyrlght proprietors

)

L F



whnse warks are copied, based on sampling and estimates. Until ghese arrange-

ment s can be madé,.sny funds callected are to bE distr ed on an appfaxl-
mate bashﬁxby types of wgrks, such as neuspapetg, books and perlodlcals s
o= - # ) o A ) S

: " As a result of a lawsuit in the FEdEfEl Republic of Germany, later

reinforced by the enég;ﬁenﬁ inSEéﬁiDﬁ 54(2{ of that tguntry'é Copyright

A;t of 1965, a partial scheme for collecting fees faf ;ﬁe photocopying

of Germanasﬁientifi;, teéhﬁiﬂgl‘aﬂd pinEEEiﬂnal.jﬂufﬂalﬁ was set up!SE?éf;}
yeafs_agéf ‘éarpgraéia%s wishing to copy articles DfIEPiE t ype publighed

by’members of the Boersenverein (short desiénatigﬂ of the publishers

and booksellers aésagiatian)'pay,fcf zapias they make on a siidiﬂg schedule

- of EEEE Small amounts of CDpylﬁg may be paid for by the purthase of

/

;stamps from an aperaﬁlng affiliate f the Baersenvereln. A fafpﬁrstinn may

Y

surcharge on the SubSEfiptlDﬁ price Al;Efnatlvely, blanket copying pr1v1-

;leges may be obtained by paylng a 20% surchafge on all ]aufnals purchased

After the deductlan Df rather madest charges,ggfcaver sdm;nlstfatlve
'Expenses the fees are distributed, with QﬂEEhSlf going té publighers of
jﬂurnalg and one-half to various professional societies whose members

are ftequently the authﬂfs of articles ln the Jgurnals covered. Klthaugh
1
this system has bgen in operation for some yearsj it has continued to be

limited in sc@pe,iiithrgﬁly about 100 large companies paying copying %ees

% . o . » s E 5 . .
on some 1200 journals. The total annual gress revenues to the collection

u

agency are currently less than 1,000,000

oA ) Following a court decision in Frahce, the CNRS (Centre National
) 7 — -

de la Recherche Sciehti E;gue —- Nationa] Center for Scientific Research) has

B LI
confined its photocopy serviceé to single cébies-@f articles for “research’

o . . T D :
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use" supplied by two 1nstallat1nns in Paris. "Resedrch use includes research

te

in for- praflt corporations. H@wever, these two cgpylng centers will na;

supply phﬂtacap;es or mlEfolEhE of arzlcles fram issues of periadigays

that are 1ESE than three maﬁths Dld

Theré has also been a tax on the sale of phata:apylng machlnes
5 : ) cwt

‘ in Frsnee Bince 1976. Thls tsx fh@uever is not related to what is tgpled

%

on the maghlnés, The%y%eld of the tax is not pald to .authors and other

.

’ '-capyrlght praprletﬁrs,\but is distributed ED‘FfEnéhglibfatiés_fpr the pur-
. ] . . . o L
chase of French puhﬁggﬁtians. . Lo T
H _ T - . ) .
I. Recdmmendations of Interested Organizations

i

n D&t@beréblj iS?? and Apri) 28, 1978, :epreséntat;ves Df the -
* principal library, author and :publisher organizations cangerned with

photocopying, other than fﬁf classroom use, appeared before the Cammissign

‘final rebgrt.ngk TESElmDny waé presented by representat;ves af the EDUﬁcli
Dfﬁ lational Library Assgc1at;ans Ad Hoc Committee an Copyright Practice
- ' and Implementation, which 1nc1udes represntatives of the fDlIﬂHlng 11brafy
rga sﬁxnns 5pEC1§l Libraries ASSQﬂlatlQﬂ Music leraty Assac;atian,
Medical Library Ass@clatién AEEquEtlDD of” Research lerarles Ame:izaﬁ
_Libréry Association, and American Assnc1st1nn-af Law Libraries. On the
; séme days’ prfEEéﬂtBtlveEng the Authors' Léague of America and Ehé
\ASSDClSDlDﬁ of Amérlcan Publ;shers also téEZLfléd ’All three groups stated

that they wished to see hcw thé prVlSlEﬂS felat;ng to phcta:cpylng in the

and No@ 21. - . .-

L
I~

274/ vlraﬁﬁﬁflpt CONTU Meeting No.

,é-r,
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'1976 Copyright ﬁgt%gﬂuldrwnqk!éut'in practicg v Tﬁéy st Eéd that they did

not .wish .to suggest amendments to thc 1976 Act at_this time, but preferred i

w.-—“

-

. o & . - i L. . "
B ¥ £§§?§' }gjecg§mendatigﬁgf;i§ any, to the R&gés of Copyrights unde

o " the prnvlgaan of Section 108(i) which requires th:"Régister of Copyrights -
- o . o - . ,~  o /.
- to report to the ang ‘€55 1n 1983 on how Section 108 has worked out in

- practice. ’ ) . )
y & ‘
° Two organizations with which the Commission had contracts to

NS R ad . ’ N ~
Prepare studies on copyright issues from.the point of view of consumers
v : ’ . -

:

chan gé in-the 976 Copyright Act at
. o 7 13/ | {
- & %Lhe;duly 1977 Cammissiaﬁ hearings The PubL1Q Interest Economics Center

he

and the general public IECQmﬁEﬂdEd

2

—
ol

976

: ; . =
+ Act be amended to remove a&l festricti@?g on photocopyinf except cg%yiﬁé

that-

‘EI..
(ai

and the Public Intere&é Satellite As ﬁéﬁlatlﬁﬂ recommended
5 o

ale:” The fullsk Tex t t of tgéir recommendations may be féﬁﬂd

" ‘/w-ﬂ'

ited in Appendix H.
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logical changes that may affect both the creation and the distribution !

ot information (includlng‘capyrighged materials) which haye been distributed

s

, by conventional publis hing methéig in the pgégﬁiﬁ order to determine whether- Lo
=k *
" prospective changes in technology may require amendment of the copyright
- 276/ E
law.  An entireJmEEEing of the Commission in Nowember 1977 ~  was given
H I E .
over to a discudsion of this topic with several invited outside experts.

————— ~ — —_— - %

2754/ _Transcript, GDNTUaﬁgﬂting No. 15. .

'*276/ Transcript, CONTU Meeting No. 18. .
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. : + . Lo , ,
It 14 now technglagxcall possible to distribute text, data and

graphics elec trcn:zally :ather tha in traditional printed forms. The

limitations on the spread of: this mode of distribution at the moment are

more in the cost of such fechnology and in user acceptance rather than
in the technology itself, but costs are rapidly decreasing bath for storage

or

=]

and ‘more textual matérials, appearing

= - [AA

and for transmission. In addition

m

H

ultimagely in printed form exist at some state in the pfﬁduttLDn Pprocess

- . i . . T

w

,,..
po]
[P
s

D]

1tal form on fapes and disks or other electronic st rage devices. The

L]
=
=
I—
—
Tl
i
o
i
L]
[
]
M
™
-
‘ﬂﬂ

1in legal matarxgls such as court decisions, can already . -

.~ be displayed on ¢computer termin 1 s}fram distant data bases.
£ . = * 2
It seems to the Commission, however’, that these present and
F

prospective technological developments for the creation, storage and distri-
bution of copyrighted materials do not in themselves cag} for any change

in thé.cgpyfl ht . law other than those which have bee :elﬂmmended by the

E

Commissien -‘to deal thh copyright for computer software and for computer

v data bases. These technological dEVEleﬁEﬂES may ease the problem which

has been caused by the wide availability gf phoEg;apyi;',machiﬁes capaple

P i's h‘*:' . iy - N ! : )
of producing copies quickly and Ftlﬂtlvely 1n&xpén51Vgly If the copyright

3

= a
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oW
er storage devices

)

agd sells access to such material by contracts with users, the copyright

~-Qwner may have more effective control over udauthorized use than over ¢
A * N i

e . . . oo . e .
information distributed in pffﬁted form. Even now, owners of bibliographi

and other data bases make them electronically. available to users who pay

for this service, either dlféttly or through lﬂEErmEdIEEIPS selling on-line

A
: ] .
. dccess to a varlety of data bases., . e ‘
. . \\ \
e L 4 5
i ) . .
-
- A
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F v : It Beems to the Commission that the fcreseeable develapménts in

Eachnglngy and redugtlun Ef casts dg not warrant any present ‘change in
- . the topyright law relating tg'the "machine reproduction" Df copyrighted

matéfjalsi Furthermore, the pravxslans of Section 108(i) of the 1976 Act

o,
o+

pan;de far 4 review of Section ldB in 1983 and, every f;VEVYEEfS thereafter
‘ by the Register of Gapyrightaj after consultation with the affected parties.

x’
«!If changés in the CGprlghE law félatlng to machlne reproduction seem neces-
A

)

ssry or dEElIEblE because of technological develapments five, ten or

A €

'twenty five years hence this review Provision provides a mechanism for

e
tlmely CQhEldEtEELEH

¥

@

oA
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o : V. SUMMARY

7 his report' has presented the recommendations of the Com— &
. c = .

mission+for the changés in copyright law-and pi§fédure‘needed to bala?cel

=]

11

the interests .of copyright owners and users of works created by the

&

applicatlmn of and used in conjunetion with computers and repragraphic

systems. In developing these fECDEﬁEﬂdEElDﬁE the Commi

M\

sion has saught,s

to consider, as well, t He ways in which the interests of the genéral
: 3

£

public and the ultimate consumer may be affected. As is apparént from
- L3 .

a reading of those recommendations and the accompanying expository

1

materiali the Commission believes that the new law, by and large,

effectiv ely d als with the interests of béth pr@p?@ecgrs and, users

and requires but little modififstipn at this time. The Commission,
o ? £ * ) .
. however, believes thag* the Congress sho uld immedia tely act legislation

2 ¥

to repeal Section 117 of the 1976 Act and should carefully cgisider

the introduction of legislatimn dealing with computer ngtware or

;prqgfams in light of the comtroversy surrounding that aﬁéa. Any

1Eg1alat191 déaling with either computer or photg:gpying 1sauE5
enacted and based upon these recommendations should be auhjegt to
a pro cess Df periodic review similar to that mandazed for certain

ra
photocopying procedures in Section 1U8(1i) of the Act of 1976, 1t is

%pparent to this Commission that technology will continue to pose new

£

problems for the copyright system and this review -will help geep |
. ' : i,
the law in step with EEChﬁﬂngical and ecmnﬂmic‘develmpment, '
sL

It is equdlly impuftant to note that these r&gumméndati

do not deal with each and gvafy Evchnﬂluglc 1 issue affegting”tﬂ&

intere sts of copyright users and owners. Specific topics may daszrva

congressional attention. .
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3

Indeed, two suih_hdvegbeéﬁ raised before the Commission and deemed to

s &

be outside the ‘scope of its mandate: ‘
1) the éfifthﬁéair videataping of television broadcasts Lo, bee
of copyrighted works; and -
. . %
) protection for the topography or la §6u§ of micro=
circuit chips. :

{

[t

~
Wit h respect to off- the e-air videotaping, che Commission

¥

determined that it should not %%ké up this SubJECt Eince the legislative

hist@ry éLearly shaws that Congress intended the mandate to study
"machine reproduction" to apply to phDEGEpring.’ Additi@nally, the.

N =

d‘that the issues invalvéd in of f~the-air videotaping

were essentially matters requiring public poliecy decisions not related

to techn@lc;yiggffig, and that these matters were being tested in
: i?]/ -
. f &\ : ‘ f

f ccpyright protection for the tapagraphy of

¢ a pending legal, action.

v The question-

B & o
microcircuit chips wad raised by a manu:acturer Df these dévi&egf&@@
’ 278/

late to be dealt with ad&quatgly by the Commission.  These chips

are complex electronic circuits built up on silicon chips by steps

*ﬂﬂ
#
;

.invelving a [ype of photographic reproduction on Eé'éral layers

photographic reproductlo

each’ simlilar to:the prepyration of a photoengraving., Layouts of  § .

the structures in each of these -layers are produced at great expense -

. ¥
and converted to a type of pﬁg;agfaphic plate, called a mask, to
be used as a master in the HLiEES%/VE phmtngraphi; reproductions

previnutly mentioned. It is aggﬁrteq that the chips produced by use
N b = :
of these masks should be protectable by copyright since the masks

* o T e, # | -
e L N

277/ Univérsal City
No. /6-3520F, C.D. C

- o . ) )
V. Semy Corporation of America,

Studios, Inc.
1 : —

3 . £ - . ¥ . R .
relating to this 1ssue may beréng,ered in another
(Drp; v. Ringer, No. C-77-2B48-RHS, N:D. Cal. *

e

278/ Certalin qlfgt
pvndinh lawsuit, [
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[

£

é,m,ling and chemically treating a chip to expose each layers The :
B . \} s

topography contained on thesé;féiérs can then be photographed and vged
to pfepafe masks which duplicate those originally used to Pf%dﬂﬁé the

chip, a result which the manufacturer claims wnuld infringe itE capy—

right as w ld the use of these masgks to . produce cap;eg of thg ﬁfiginal

)

Chipi

. Examples cited emphasize the need Tor the continued monitor-

kN
.
ﬁaged in the Copyright Act Gf 1976. Human ingEﬁuity will continue to

deﬁelap new wor k hich may be infthemselves aapyrightsble and it

[
H

will employ existing cépyrighted w@gké in new ways in tﬁe'pradugtian
g

of-literary, artiatic and,aven utilitarisn warkE. Ifithisapruc

[4‘!%,. T i :

the fights of au&ﬂ@rs and creators of these works must be p?gtected

=i

and the public dissemination and use of these works encouraged. The

recommendations and Eénsidefatians contained in this report are. intended
: U ., . .
to do just that and thereby prgmote the progress of Bcience aﬂ§ the

. usef&l aA%s for the advancement of the genéfél publigrwelfafe;

%

o
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can be readily dupliéated either by gutfight-capyiﬂg Qi by dis= . éx ‘\I
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'
’

A SUMMARY OF THE LEGISLATIVE HISTQRE 4 T

OF COMPUTER-RELATED ISSUES ‘ o~ ot

. During the early disScussions of copyright févisian from 1961
regard to computer pragfams g%d the

N 1

copyright qﬁestians with ¢

use of cupy?%ghted wotks in conjunction with computers were largely 1gnered L

s

Section 5(a) of the Préliminary Draft for Revised U.S. Capyfight

F

Law dealt with the exclusive r ghts to zapy or reaafd

§ 5. Exclusive Rights Camp 153& in Copyright..
€a) The right to copy or} record. Capyr;ght shsll ‘

‘include the exclugive right™td copy or record the work
in any tangible mgdlum of expression, now known or later
developed, from which it can be visually or aurally per-
ceived, either directly or with the aid of a machine
or device. It shall fnclude the right ‘to rdproduce the
work in visual copies, to make or duplicate sound record-
ings of it, to make a tfanslst1nn, adaptation, or any .
other derlvatlve work from it, and to _reproduce’ it in
any form in the programming or operation of an 1nfcfma=
tion storage and retrieval system [emphasis added]

2/ .
ction 6 dgjét with fair use.

In addition, a proposed Se

During a meeting held at the Library of Congress on February 20,
3/ : SR

1963, * “the relation of these “two sections to the use of copyrighted works
in machine-readable forms was discussed. Throughout:the  period when the

-Preliminary Draft was i Primary concern seems {o have been

AR

1 g '7
g ' '
<y

:li Capyflgh; Law Revision, Bgrﬁégfﬁ Preliminary Draft for Rev1sed U.§.

Cnpyrlght Law gnd D;§cusaiaﬁs and Comment sf on the Draft 4 (196&) —_—
: = ! -
5 -
2/ 5 pigA‘27,@inE§agigv - € 1
3/ Copyright Law Reviéi@ni Part 3, supra note !, at 120




. A-2 . o
P . o
. s Ii. & : is
- . ‘'with this use of computers, Several interested partles suggastéd changes
K ] * o 4/ :
ﬁjiSEﬁtan 5 during) the 1963 discussions and in statements submitted in
- é/b
the summer of 1964
‘ ' K -5
THE EIGHT GHTH CONG
The 1964 Revision Bill o 3

f

" The three identical versions of the Revision Bill

6/ DO T
the Second Session of ?ﬁa 8Bth Congress had a modified Sfction 5:

§ 5. Exclusive rights in copyrighted works . /o
(a) 1 ral scope of copyright. -- Subject to sections 6
through 13, the owner of EDpyflght un  f thls,tltle has the
exclusgive r;ghts to do or to authord 29 of-the fDllDHLﬂg
(1) to prfDdULE ‘the Qapyrighted work in copies or
phanﬂfé:grds - , -
¢ ' b2)  to pf pare derlvatlvé works baded upon the copy-
righted work; ‘
(3) to dlstflhute dopies or phonorecords of the cgpy—
flghtéd work to the public by gale or other tfansfer of
.ownershipy or by FEﬂthg lease, or lending;

(4) in the case of literary, musical, dramatic, and
choreographic works tomimes, and ,utlﬂn pictures,
to pEIfom the copyrighted work pub11 ly,

"(5) in the case o ” pictorial, graRhic, or sculptural
'warksj to exhibit tife cgpyzlghted work 7ub1icly.h1/

n T , Co ) -4
Q4 Id. at 374 Cstg:EEEﬁt of Ré;d C. Lawlor, . f’:-l} . . ,

o & o NI ,[
& "-

5/ Copyright Law REVLELBH Par{ 4: Further D gaiona and LDmmEnthiDn
Prelxmlnagy Draft for Rev;séd LI\; Lupyrlght La

969 (statement of

" American Book Publisherd Councilh dad_ American Téxtbook Publishers
Institute), 315 (Authors Leagué),; 392 (National Audio- =Visual Assoc. Inc.)
/1'964) o S _ g
; - a .
&/ §. 3008 (July 20 1974) ;" sponsored by Senator McClellan, H. R. 11947

TJuly ®20) sponsored®. by Rep. Celler and H. R. 12354 (August 12), sponsored
by Rep. St. Unge ?

1/ Lupyrlgh: Law REVlgf;nr Paré 5: 195&7REVXBiﬁn B 11 with DlﬂLthlGﬁE and,

i - Li:unment »4 (1%5) Vi
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At a meeting held

o

in New York City on August 6, 1964, Morton David Goldberg,

Esq., raised these significant questions which might be paraphrased as )

R ¢
3 7

- {, . : .
dare computer programs ”ccpyr;ghtéd works'; 2) does “ﬂnzxg:ht tn répraduce

the copyrigh ted%ygrg include répraductlgn storage and

B N = 5 = 2 x :_f‘ . o : 3 2 L3
3) is thg;fixati@ﬁ of magnetic 1mpulses 1n the storage unit a derivative

trieval devices;
. o

E

w@rk 4) are camputer programs "literary wa:ks“; and. 5) what are the per= ..

8/

.

glﬂfmlﬁg rights of% a computer program? ) L . ) S

i

T

The Reg;sterg:f Copyrights replied, "I don't Ehln; there are any

more di ffLEUlE or

{
important pfub ems than the ones you havel raised ... we
P y g ] :

del;berately avoided any specific réfetéﬂﬁes_ED;'ccmputers' or 'information

storage and rétfie%al'ﬁnits'.in chig,clause.r We think that there are many

developments that are gaing to come in the immediate futuré, and we think

it safer to draft

%o apply to partic

\

F

The Gene

1

general’ ldﬂguagg which can be _interpreted b( the courts
9/ 7 , .
ular ugages."” e . S

i

E&l‘EIEEEfiE;EQmPEHY—mﬂdE’EG e apecifitc suggegt;ans on' the

10/
pryrighc pratection which should eextended to EDmputEr pfquaﬁ;

Fiy
. " Lﬂ May,

) " p o 5
1964, the LDPYElghE Office announced that it hsﬂ ““taken the

i

#,pﬂsltlgn that copyright registration far gmmputér @fagfams is possible under

the present law," (iié

., the 1909 Act): Sy o .

S

\ 41y
s i
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The anﬁauntement of the practice went to make the following

state

E‘
m
n

, The registrability of computer programs involves two basic
questions: (1) Whether a program as such is the “writing of an
author” and thus copyrightable, and (2) whether a reproduction
of the prfogram in a form actually used to operate or be ''read”
., " " by a machine is a-"copy" that can be accepted for copyright
’  “ragi¥tration. _ o
Both of these‘are doubtful questions. However, in accord-
ance with its policy of resolving doubtful 1ssués in favnr of
fégLSEfﬂt;Dﬂ wherever possible, thé Copyri gﬁt Office will con-
- sider reglstratlan for a ccmputer prngram?és a "book" in Class
r Aif: )
. “ (1) The elements of assembling, selecting, arranging,
editing, and.literary expression that .went into
the compildtion of the program are sufficient to
constitute original authorship. £ ’
' (2) The program has been published, with the requirkd,
copyright notice; tha' is, “copies" (i.e., repro-
ductions of the pr gm in-a fprm perceptible or
i : ) capable of b51nn made perceptible to tWe human
? ' ‘eye) bearing the notice. have been distributed or
‘made available to the publlc
(3) The copies deposited for registration consist of or _ — .
include fepthUEEanE in a lanpuage 1nt2111g1ble to’
. human beings. 1If the Qﬁ%?sbubllta ion was in-a form
oo ' . that cannot be perceived ulsually or .read, ﬁithlng
m

- mire (e.g., a print-out of the entire pr@gra wduld

so have tg be deposited-. 11/

The 1965 REVLElon Bill ) .
- i - 12/
Hhen the\ 1965 REViElDﬂ Bill was introduced in the 89th Congress

the Rgglster of Lapy,'ghta Explalnéd the dElEEan Df the grantigg ofy
G 2 ) ) A )
an exclusive ¥ight "to ‘reproduce [Ehe work]”in any form in the programmin

or operation @féaﬁ'infaymatign storage and retrieval system" thusly:

— — & . .

i

11/ Announcement SML-47 from the Office of the Reigster of Copyrights (May
1964), dlso Copyright Office Circular 31D (January 1965).

12/ H. R. 4347 and 5. 1006, 89th Cong., lst Sess. (1965).

‘o ,
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- We became cpnvineed...that it would be a mistake
for the statu e, in tr 1ng to deal with sbch a > L,
new and evolvidg field as that of camputer téch-

- nology, to include an explicit prav1s%nn that

could later turn out to be too -broad or too
narrow. A much better approach, we feel, is
- to state the general concepts of copyright in
language, such .as that in section 106(a), which
would be general in terms and broad enough to
allow for adjustment to future ghanges in pat-
terns of reproduction and EEhEr?&EEé @f authors'
works. _&f“ -y
. - At the same fime, we should emph551se here that, .
unlesg the dgctrine of "fair use" is &pplicable in
a psrtiéﬁ%& rase, the bill contemplates that cer-

* tain campu’ uses would come within the copyright
owner's ExCluElVE rights. 4t seems clear, for
example, that the actual cepying of entire works
(or substantial portions of them) for "input" or
storage in a computer would constitute a "repro-
duction" under clause (1), whatever form the

=3
"copies' take: punchcards punched or magnetic
tafe, Eléﬁtfﬂnlﬁ séafage units, etc. Similarly;i
"at the "output” end of the process, the "retrieval"®
or "print-out” of an entire work (or a substantial
part of it) in tangible copies would also come
~under copyright gontrol.. 13/
The bill also specifically removed the "’érfnfﬁsngé aspects of
a Eﬂmputar from Section '106(b)(1), with the deletion explalned as follows:

off a motion picture or playing a sound retording
as part of its output, but its internal operations
do not appear to us to fall within this concept. 14/

H

A cdmputer may well "perform" a work by rgzniﬁg

H

) %
i;/ Cﬂpyright Law Revision, Part 6: Supplementary Report of the Reglster of
Copyrights on ‘the Gene:al Rev;s;an uf the' U.5, Capyr;ght Law l2§5 Revislon
= - : : A bl

“18 (1965). ' !

Y

14/ 1d. at 22. N )
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L % ) S .
During hearings on the then pending fEVlBlﬁﬂ bil

A

15/

1,” the following

individuals presenfed testimony on statementsﬁ%? computer related issues:

A

P

1

Education and Welfare, Eubmitted a
dations with respect to the rights of libraries to dupliEStE;

now in existence or which may hereafter be developed,

Hearings w

{

" Anthony J. Celebreeze, Dept. of Health;

Education and HELf ire.
Alanson W. Willcox,  Dept.-of Héalth
Education and Welfare .
John.V. Vinciguerra, Atomic Energy
Commission

" John F. Banzhaf, Computer Program Libragy

Larston D. Farrar, Farrar Publishing Coémpany.

Maxwell C. Freudenberg, Department of Defense

Mark Carroll, Association of American
University Presses . . . e .

della L. Linden, American Textbank Publlshers

Institute with Kenneth B. Eeatlﬂg. ;Eqig

and Lée Deightom . . . . . . . . 1420~
Carl T. J. Overhage, M.I.T.

Abraham L. Kaminstein, Register of Enpyrlghts
Graham W. McGowan, Electronic Industries Asso

Reed C. Lawlor, Eaq.

atents, Trademarks and Copyright, on §. 1006, the compani

965. Alanson W. Willcox, General Counsel of the Departme

Page

1131-32
1132-33
1135-36
1144-50
1150-51
1163-72
1216

49, 1455-59

c. . 1898-99
.1914-16

were held before the Senate Judiciary Subcommittee on

on bill, in August

nt of Health,

i

¥

as photocopying, sound recording, snd ﬁnmputérlzstlﬂn any Wéfk in its

le

\

:

ctions or in collections available to it .. [emph851s

16/
added] and

e
statement which made several recommen-

“by any \process

Eﬁié

went on to outline specific conditions under which those copies could be made.

1

13/ Copyright Law REVIELBH Hearings

Subcomm. No.

W
‘H)"A
W

3,
Y

louge Comm. on

(

be
the Judiciary H.R. 4347, gfg, 5680, H.R. 53 81, H.R. 6835,

1965) .

/ Lapyrlght Law Revigion; ;zgrlngs before the Subcomm.

“89th Cong.,

t
\

on Patents,

ﬂlary, on S

last Sess.

1006,

49ch Cong.,

Tradem rké;:and L@pyr;ghts of the Senate Comm. on the Judl
e

1st Sess. 50 (1965)
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: _ .
The House Committee on the Judiciary reported H. R. 43§z§g2§§

‘October 12, 1966, and made the.following statements on the application of

the proposed law to Eamputé; systems on the right of public display:

i

Clause (5) of section 106 represents the first
’ -explicit statutory recogni ion in American copy-
right lawlof an exclusive é%ght to show a copy-
. righted work, or an image of it, to the public.
The ExlEEEﬂCE or extent of this right under the
present sca;ute is uncertain and subject to chal-
lenge. The hill would give the owners of copyright
in ”11terary, mugical, dramat;c and choreagraphic
works, pantomimes, and pictgrial graphic, or B
sculptufal works' the exclusive right "to display
the copyrighted work publicly.” o
With the growing use of projection equipment, <
closed and open circuit, television, and computers for
dfsplaylgg lmagéa of textual and. graphl: material to
“audiences' or '“readers," this right is certain to
asgume great ‘importance to capyr;ght owners., A
recognition of this potentiality is reflected in
the proposal of book publishers and producers of
audiovisual works which, in efféct, would equate
dlEplay" with reprﬂduction“ where the showing -
is "for use in lieu of a copy.” Theé committee is
aware that in the future electronic images may
‘take “Mhe place of printed copies in some situa- 3
tions, and has dealt with the problem by amend-"

ments in sections 109 and 110, and without mixing @
~ the separate concepts of "reproduction” and "dis-
play."” No provision of the bill would make a purely

private dlsplay of a work a copyright infringement. ,7/

I

The corresponding definition of “display," as amended,

tovers any showing of a "copy" of the work, "either di- -
rectly or by means of a film, dlLdL television image,
or any other device or process, The phrase “motion

picture" before the word "film" has been omitted to
avoid confusion. Since “capies” are defined as includ-
ing the material object "in which the work is first fixed,
fixed," the right of public display applies to original
works'of art as well as to reproductions of them. With
respect to motion .pictures and DLhEF autliovisual works,

N it is a dléplay (rather than a “performance") ta shgw

17/ H.R. Rep. No. 2237, B9th Cong., 2d Sess. 55 (1966) .
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_their “individual images ngnsequentiai?y.“ In .
T gddition to the direct .showings of a copy of a . ¥
work, “display" would inclyde the projection df
an image on a screen or othe¥ surface by any
© ‘method, the transmibsion of an image by electronic
or other means, 'and the showing of an image on a
cdthode ray tube or similar viewing apparatus
connected with any sort’of information storage
and retrieval system.'18/ ’ ' :
o - 2 -
On reproduction and uses for other purposes the Report stated that

" The concentrated attention given the fair use pro-
vision in the context of classroom teaching activities
should not obscure its application in other areas.

The committee emphasizes again that the same general
standards of fair use are applicable to all kinds of
uses of copyrighted material, although the relative
weight to be given them will differ from case to -
case, ‘ : = ' 5§

For example, the doctrine of fair use woGld apply
~to all stages in the operations of information stordge
and retrieval systems, including input, and output in

the form of visual images or hard copies. Reproduction

of small excerpts or key words for purposes of input,
and output of bibliographic .lists or short summaries
- might be examples of fair use in this area. .0n the

other hand, because the potential.capabilities of a

computer system are vastly different from those of a

mimeograph or photocopying machine, the factors to be

considered in determining fair use would have to be
weighed differently in each situation. For reasons
alréady explained, the committee does not favor any
, statutory provision that would .exempt computer uses
! specially .from copyright control or that would specify
that certain computer uses constitute "fair use." 19/

! : . . . .
The 89th Congress adjourned without taking action on elther
L

"H. R. 4347 or 5. 1006.

2
N — —
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- “ "~ THE NINETIETH CDNGRESS r '

" In the QDth Coﬁgre 8 Ep Emmanuel Celler ;nttaduced a revision 5111

a
-H;YR-‘{ 25l2, on January 1!77 196 3 a;'ct;mganmn bilg}, 5. 697, <V,B;E_._1ﬂtf§éﬂ£éld in ¢

- A

the Senate six days later. » , .

. = . - . - ’.%‘4 :
- = S

. The HnuE& C@mm;ttee oan: Ehe Judlg;afy reparted H R. 2512 on Harch B
,‘;3 i
51957. .The Repaft deala wlth ;he use nf capy:;ghted works, in ;ﬂfnrmatian EEQngE

= ; »

fDllGHLﬁg 1§nguage.

and retrleual aystems in: th,

: Althaagh'LE 'qs tgu:hgﬂ on rather llghtly at the
o hearings, the p™blem of computer uses Df.cnpyrlghted
o * material has’ attrdcted increasing attention and . - .

controversy in recknt months. Recognizing the
L . profound impact that lnfafmatian storage. and fetrlevsl
; ’ : dev1cgs seem destined to have on Buthﬂfﬁhlp; . 4 .
\x% S cnmmunlcatlcﬁs, and hdman life itself, the cammlgtee ’ . PR
is also.aware of the dange:s of leglslac;ng prematurely . .
“in this ared .of exploding technalagy-
_ » ‘In the context of agcg1an 106 the, cammlttee belleveg i L
T " that, instead of try;ﬁg to deal’ Expllcltly with computer - =0
-~ useés, the statute should he’general in termg and broad - -
- enough to'allow for Edjus;meﬁt to fu;ure changes in .
patterns of reproduction and ‘other {fses of authors' works.
Thus, unless the doctrine of fair use.were appllcable
the following computér uses ﬁauld be infringements of .
_copyright under section 106: repradu:tian of a vork
(or a substantial part of it) in any tangible form
r ’(pngf, punch cards, magnetic tape, etc.) for 1nput=;
.into an lnfarmgt;an storage and retrieval system;
: . ,rEpfudugEan of .a work or substantial parts of Lt
*  in coples a8 Ehe'“prlnt—aut” or output of the
“=— " computer; prEpEratlBﬂ for input of an index or abs;facﬁ
: of the.work so complete and detailed that it would be -
considered a "dEthEElVE work'; computer tfansmls"anraéf
display of a visual image of a work to one or more . .
members of the public. On the other hand, since the 7
. mErE scanning or manipulation of the contents of a ‘

o work within the ' gystem would not involve prdeuEtLDﬂ, !
{ the preparation of a derivative work, or a public -~ *
d1str1butlan, performance, or display, it. would be -
outside the scope of the legislation.

1t Has been argued on behalf of thoge lnterested|
in fostering computer uses that the copyright owner
ig not damaged by input algne, and that the develop~"

‘.« “ment of :amputer Eechnﬁlagy calls for unrestrrcted /
= F
- y =
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s v Evallabllity of unllmlted quant;tleq!gf CQPYfightéd cof
' _ -material for intrpduction into information slgtgma.rgf“*‘ .
“: While a:knawledg;ng that copyright payments- shﬁuld L i
‘be made for output and possibly some other computer /" '
e :_tuaes, these interests recommended at least..a part;al
= fEKEmPtlon in cases of rep:aduﬁtian fgr 1nput. Dﬁ

- S Lh£ preaent, capgclty Eg destrgy Ehe _
P . of suEhnrs and publishers. They conasider it india- -
T " pensable that 1npuE% beyond fair usé’ ‘require-the
- e consent of the. éopyflght owner, on the ground that-

“° . ‘thig is the only.point in computer operations at
R thch cnpyrlgh; control can be exercised; they
;( -+ .. - argue that thesmere presence of an ele:trnnlc
. reproduction in a machine could deprive a publisher
; of a Eubxtantlal market for printed copies, and
oo 0 that i¥ input were exempted there would llkewlae e
R o " +be no market for \gchine-readable copies.
Ceoel .7 - In various d;sgusalons since the hearings, there
e -+, 7 have been- ptppnsals for establ;ahing voluntary
T " litensing ‘systems. for computer uses; and it was
suggegted that a commission he established to’ study
the pfcblem and recommend definitive copyright
1eg15LaL;ﬂn several years from now. The Committee .
expresses the hope that the .interests involved will
work . tage;her toward an ‘'ultimate solution of this’
] problem. in "the llght of Experlenee Toward this
ol -end the’ REg;EEEr of Cgpyfights may find it appropriate
to hold further medtings ngs;hla subject ‘after passage .. |

. _ :0f the new law. In the medgptime 'hawéver, seggian 106-
§ : preserves the exclusive righs of the copyri
&k- : with respect to reproductions of’ hlE work fnr lnput f
’ or storage in an information syﬂtem 20/ E

The Heuse'pasaed H. R. 2512, with several amendments, on April 11.

The SEﬁEtE JudlClﬂfy Subcommittee held hearings on, the
S ' : ' . 21/
'ﬁzqurcmise bill, §. 597 ig March and Apfll uf 1967. Duriﬁg the

B

M .

‘

course of those hearings the witnesses listed below gxptessed concern over

i) -

%

U W

&

20/ H. R. Rep. 90-83, 90th -Cong., lst Sess. 24 (1967). -

21/ Copyright Law REVlEan, HEEflﬁgE befnre the Subcomm. on Patents,
Trademarks, and Copyrights 0f the Senate Comm. on the Judic;ary,~

on S. 59? 90th chg , st Seas. (1967),

i
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" the é:nvisian@iéf,ﬁhg Eill rél lng to computers and 1nf§rmat13ﬂ stofage

PP

£

i P . :
gﬁd_tecriEval systems. Theg gddreased the speg;f;c prblEmE of whether

:apyrlght rny&ltles_ahﬁgld be le d at ﬁhe 1npuE of. aﬂpyrlghted warks lﬁED

automated retrieval systems or on autput; Uﬁéther»ggmputer prograns

indeed be cgﬁy:ightsblé; and whether a.clesriﬂghcuge for payment of

shauld

royalties

‘on computérized use of éapy:iéhf d works ';ght be feasible. A'nﬂmbéf gf

P

;1these w;;neases alsq urge ed the ci tan af a "Efudy panel" St Dthet

A

”,

N ) gathet data and to deal thh camputéf prablema ED that the leg;sls;lve"”

process would not be delayed while CQﬂgfesé‘cansidered»théﬁ:z;
~ . ' T )
The following witnesses testified on S. 597:

_ s : Page |
Herman Wouk, Authors League . . . . . . « « « o « « &« « . . 41
Irwin Karp, Authors League . . . s e e e e e e e 43-58
Jesse W\ Markham, Horace S. Hanges, :
Lee C. Delghﬁgn and Bella L. Linden,
American Textbook Publishers Instltute .
and Americard Book Publishers Council . . H4-96
Fred S%Ebért Arthur- R. Miller, Anna ' K
' L. Hyer, and Robert Taylor, Ad Hoc -
Committee on Copyright Revision . . s ox o« o= ow 199=201
Julian T, Abeles; Naﬁlanal Music Publlshers r o
_ Assaclatlan B V.. - s 426
W. Brown Morten ‘with Edison Hﬂntgﬂmery, James G .
- : ) H;ller and Arthur R. Miller, Interunlverslty T
S Communications Council (EDUCOM) . . . . e ¢ 547-81
Benjamin Kaplan, Harvard Law School ... - . . . . . . . 579-81
Anthony J. Oettinger with John D. Madden, ' : ' :
Association for Computing Machinery . . . . . . .". 581-89
- Charles F. Gosnell, American Library Association . . . 589-614
. . ~Norton Goodwin, Esq S T k) R
. . Don White with Elsworth C. Dent and QHS;I%E » "
o -~ . Stewart, National -Audiovisual ABEECIEﬁIQp,?T + . - B44&=45
John C. Stedman, American As%aclat;ﬁn of e Al
University Professors . . . % . .. . ./. . . .. 90b-15
Graham W. HEGawan Electronic Industrles Association . »969=74
Bella L. LlndEfF American Textbaﬂk Publlshers R .
; Institute . . . e« & v .+ . . . . 1055-57, 1063-65"
i W. Brown Morton, EDUCDH . e Soe s w L . . . . 1058-63
- Horace. §. Hgnges, American Book Publlshers Council .., 1065-66
Irwin' Karp, Authors League . . . . . . . . . 1066-67, -1150-56
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3

e v v .. 1162-65
L H. R, Mayers, G s+ . .. 118B-89
- Norton Goodwin, ‘Es 1189~ QD 119195

\ Abraham L, Kam;nst31n, Register of Copyrights . . ., 1190-91
~~ Nathan M. Pusey, Harvard University . . . . . . . . 1195-96
w;lligp T. Knopx, McGraw Hill, Inc. . . . . . . . 1198—1202
AR o . Reed C. Law;g, JEBq. . o . L. . . 0 . o ... 1204-06
A Carl F. FIow, M{I.T. . . . . . v « . + v + + «- . 1208-11,
Curtis G. EEﬂJS&Tﬂ -McGraw Hlll R &3 B 25 ¥

-k - ) v
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THE NATIONAL COMMISSION .

The Senﬂte Subcommittee convened g meetlng on July 25 lQE?}IEQ

-dlECuas a draft bill to establish a nEElDﬂSl sﬁudy cgmm1551an. The attendees,

some. 150 rEpresentat;Fes of- authufsr publlshgrs, llbrarlans, Educstnra1 o
. ¥ °

. ‘!;Dmpu;er,gsEfs and gavernment agencies, unaﬂimausly'suppcrted the creation -
R i = . - . .

& . . L = _ ] r s ) o Y T - . PR
- of such a commission. Senator McClellan made this statement- when ingrndu:ing;%‘

T 7o EE s
- - - . *

S. 2216:

| coe {
. - Durlng the subtnmmlttee hEarngE Lhere ‘was’ congiderable , = }\
. testlmany concerning the relatlansh;p between such tech~ v
ﬂDnglESAEE information s orage and retrieval systems
N - and various farms of machlne reproduction, agd the copy-
™ right,law The Congress, at the present time, lacks ig,
o 3// suFEEe Aformation .on which to base an informed Judgmenc
S i - gigd as to what” ghanges in the copyright law may be necessary
: ‘"+ In the light of #hese scientific advances. On the other
‘.. hand, the need fﬂ:.modéfnlglng the copyright law is ufgent v
and -shbuld not awdit the resulutﬁﬂn of these new 133ue5i _—
- 1, therefaze 'cancluded"that the most des;rsble courge L
T - . of iaction would be to prateed with ;he considaration of
"’ELA;Q;,” T thé pending copyright revision bill, blt. establish at .
’ ) the Earllgst opportunity’a na;;onal commission to study =
~the copyright 1mp1;catlans ‘of these EEEhﬂQnglEEI
 advanCes and to make- recammendatlﬁns to the Pr351den§; Sv
+.and” Congress. concerning the need far any EhEﬂgEE 1n our
copyright law or brccedure 22/

5
e

—————— ; = = e ————— ) - . = j »‘
22/ 113 Cong. Rec. 20909 (1967). '
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L i}, The Report acc&mpiﬁyiﬁg this bill amplifieé'furthef:thg necessity s,

'

’fﬁi{éitkﬁiiﬁﬁ%gggﬁhéiCammissian_ B ikc, ,

- Prior to the intfcduggianfaf'édpgrighé revision legiglation’
in the Congress, .exhaustive studf.was given by the Copyright
v Office and various interested ggoNps to -thosé issues that it
‘was anticipated would require,attentitii- by the Congress during
the revision program. The currenl /6t potential impact of
‘  ‘computers and other infotmatic%iit&j geand retrieval systems _ .
on the rhpyright tevision effort. wag -n t -foreseen and conseq- A
y #Me bill submitted to thé Congress did not take into -’ y ‘
account ‘the significance of this new technology. - -
7 The f#tst extensive consideration of these matters in the
‘Congress occurred during the hearings of this cgmmittee‘s; -
Subcommittee on Patents, Trademarks, and Cvpyrights-on 8¢ 597,
the general copyright revision bill. At the same time Within ~
the, executive branch the,Committee Gn'Séiéﬂtifiéqﬂnd;IEthﬁblégiEal
Information of the Federal Council of Science and Techunology . -
was also exploring these problems. ‘It became. apparent during
the subcommittee examination of thisg subject that if the “
Congréss were to undertake at this time to make a final
" determination -conterning the possible -necessity of modifi- . .
cations in the copyright law, because of various technological
advancesd, it wiuld delay for at least several years the
enactment of a“g3ﬁ2r§§5¢DPYfighz revision bill. Such a delay
would be extremely undesirable in view of the obvious . ' _
need for revision,of the copyright ‘statute, which is ;,‘T7.
‘essentially that-énacted in 1909, More importantly, - - : . 4 /.
sufficlent(information is currently not available : ‘

to provide\the .folindatidn for a“sound judgment- - . 4 )

" * céncerning the future development of the technclogy
and the necessity for modification of the copyright ~ °
statute, L 2 VI
" Anothér important copyright issue arising from ¢ - can o
technological developments is the reproduction of T L
- ycopyrighted material by the use of various machines. S
éfiPhctgcopyigg in abBl .its forms presents significant ‘

-¥ questions of public policy, éxtending‘well be

7t that of copyright law. No satisfa;tcrx_sﬁlﬁt ins \

- have emerged in the limited consideration devofed © |*
to this pi;}lém_duriﬁg the current revision effort. A3/

o~

ond o

. P . P
- ' = g)

( PR . ‘
The Report also contains a supporting-statement from the L . o
brarian of|Congress, who said, "As I seé it, the goals of the National

5

A
R

2 (195"%; S el B ‘ teoooa 1

- 540, 90th Cong., lst Sess.
_ ) . o ) _,&( . ) )
> = ?‘:;"'\ ’ ] .
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Commission should be to seek and.find geriuine answers to what now promises’
.to deveiup into gne of the mnst'signiijfan; problems in the history oF-
/ LY S

S ) cﬁpyrlght lsw "{ '%:s?*a' NG SV T

a Tt . - e 4

The Sena;e passed s. 2216 on Dctgber 12, 1967 but the QDEh ;gfg

¥

i Cnngress ended befare the Hnuse of REPEEEEHESEIVEE took ﬂny action on the bill..
. o “_77 - o o ¥ . ix’,;'l . ) :
'THE Nl ET¥=FTRST CONGRESS .
- k S ‘V ) ' i ‘ ) F o=
* ”é‘ ' -553-Jaﬁhar§ 22, 1959 Senréé' McCle llan lﬂﬁfﬂduced a E}ll which ccmblneg
i mgst of the provisions- af 5. <597 and §.’2216 frnm the prevlauE‘Cﬂngrgss.,‘f . j$‘=
. A

In e:der ;m Effect a campramlse between thgse who prnpgsed a 3=yeaf mgraﬁnflum

on copyright 1nff1ngement for uses in EDmpuﬁErled systems and thnse wha adamantly

]
5

opposed such a moratorium, Sectlan 117 was added to S 543, _ﬁ; g.- o
§ 117. . .Scope of exclusive f;ghts Use ip :én]ungtlgﬂ gbiﬂ‘ .
l‘ . “with computers and SLmllar 1nfarma§1gn tyatemas o Lo
. . Naththstandxng the pfgv1slans of se&tlgns 106 th-augh;?k T .
- . }fi; llﬁi EhlE title does not afford to the owner wi hqpyr1ght it + T
i e Zrk any gféater or lesser rlghzs with fespéct ‘fo-the usé =4 L
* st the work in “con jufiction with adtomatic systems capable LT e

f%s:Dang, prpcessing, retrieving, or t;snsferring infor-
. matlan, or ig/conjunctidn with any’ slmllér dev1ce,'mgchkne o ot
v T = . ore prnzes§§ than. those afforded to works, under therl W,
wl v . whether titlle 17 or the common law or séé;utes of & Eate,f
LV + ~in effect oh December 31, 1970 a8 held applicable and’ eon-
po, rstrued by a\court in am action brodght under this title. Eé/

e £ ' ' - -

Toow Qe NINETY-SECOND CONGRESS

4 g
-

Senator HcClEllan lnttﬂduEEd S. 644, a bill almost identical to 55-543ji

’ jii ?Ebruéry 18; l97l, but ﬁEiEth house toak any aéti@n on it.

.‘E ) . o . . . . ?;
< 24/ 1d. at 7. o L : |
ﬁf 25/° 5. 543,°91st Cong., lst Sess. [Committee Prizi], (December 10, 1969).

<

. "’r . .
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Ihe ﬁgpyrlght EEVIELDﬁ Bill was re;ntrnduqed as S 1361 on.

March 26, 1973. Thg iallgwlng witnesses’ ‘testified at hgarlngs held by the .
N T _ 26/
% Sénate’Judiéisry Subcgmﬁitteé on July 31 ang

_Harold E. ngren "Ad:Hoce Egmgvt,,,Af' Gépyrigh;" - ’g -
Law Revieion, with ot(¥ca | ’ ; 80-87

Irwin Karp, ‘Authors Leagut y- ';!erx'a, Ross = . R ;,'L'i -

X LT Sackeft Association of Amer\can jblishers . L

- Tl » < with,W. Bradford Wiley and Chgrles Liet~: . . , - . 210-19
<L - - Bella L. Linden, Hdrcouzt , Brace, Jéwanovi I s T
T - -and MacMillan, Inc. .. ... o v . v v e i w e . .. 2220

=’

Lloyd Otterman, Education Medla Praducers Cauntll

g for the Association for Educstlgﬁﬂl Cammunlﬁgtluns . o

: and Technology s ey . e S ..ZEDY

Paul - G. Zurkuwskl, Infnfmatlan lndustry AEEEELEELEH, o -
" with J. Thumag fgnk11n:and thrlas Lieb . .« ... . . 266—75

i -
Sts;emen;s f:cm the fallawlng 1ﬂd1v1duals and urg@n;zatlnns ‘appear

P o T

L T

=T . - . i

T i

Haw rd B, Hltchlhs‘ ‘Association for Educat;gnah’ ; -

e I ﬁg;? Ametlcan Publlshers %ﬂ T T 5579
yo .. The' Report to accﬁmpany §. 1361 described “Section 117 - in the
fclluwxng manner :

-t

Use in iﬁﬁarmatlén stufage and retrieval systems == As
section 117 declares explicitly, the bill is fot intended to
alter the present liw with respect to the use of.copyrighted
, works in computer systems. s . ' 27/
As the prngram ‘for geﬁer&l fev151ﬂn-af the ccpyrlghg lgw .
. has evolved, it has become 1ncreaslngly apparent that in one
’ major area the prablems are nut sufflclently developed. for a
definitive legislative. solutign. This is the area of computer
uses Qf‘tﬂpyrlghtgd works: Eﬁe use, nf a work 'Ln conjunction

® =

o . . ’ - ‘ v

il = — = r—— — —— - = ,’ . N E , If

26/ Ccpyrlght Lg#:Revxslgn, Hearlngs before the Subcomm. on Patents, Trademarks,
and Cnpyrlghts of the Sen. Gnmm on the JudlCIEfy on_S. k1361.§ 93d Cong., :

Ist Sess. (1973). 7 lsgxﬁgx
27/ - S. Rép. No. 983, 93d Cong., 2d Sess. 112 (1974) [star Print].)

- ‘
B L T

: ) e i ' - e Eégéégi £ ! {. :
J/ B ) - ET \
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' . with automatic systems capable of storing, processing, retrievs
ing, or transferring information." The Commission on New Tech~-
nological Uses established by Title II is-intended, among dther

- , - things, to make a thorough study of the eme ging-patterns sin .

: . . this field:and, on the basis DE*ité*iiﬂding;;:qifé'aﬁhé '
_nite copyright provimions to deal with the dituation. .
“ Sineeﬁitggg§%g be prematume to change existing law on o °
computer uses*dalf present, the purposé of section 117 is to=:
3 . preserve.the status quo. It is intended neither to cut off
= 7 = . any rights thgt mdy now exist, nor to create new rights that
.*~ might bé 'denied gnder the Aft of 1909 or under common law
T : principles currently applic ble. , . T
' The provigion dedls only with 'the exclusive rights of.a = -
copyright-5y With respect to computer. usep, that ig'gfthe -
‘bundle of rights specified for other types of uses in Section

{ qualified 4in Sections 107 throlgh 116, With, respect

N e/ copyrightability af’%cmpuEEf'Prpgrama};thg5§wne:shi§'bf

S & ’ © - :- » copyright in them, the terh of Proteétion, and the formal re=

-3

i

R

A o ngire*enzs of. the. rehainder of the bill, the new statute would -
e L T AT apply v - : is;i;f,’ L a4 T o
R , Under'ssection 1I1%, an action fof-infringement of a Copy-—4
2, .- .. righted Eafi by medns of a computer ﬁauif*ngcesiﬁrilgﬁ;be"E’_‘
: = 4w federal action brought under the new Title 17. The court, Tn
- o, .. . deciding the scope of exclusive rights in" the.computer area;
LY v . would first need to determine the applicable law, whether
[ ) State common law or.the Act-of 1999. " Having detefmined what
) law was dpplicable, its decision would depend upon its inter~
5 ‘pretation of.what that’ law.wa® on-the point on'the day before

. : I

the effective date of the new statyfe.. 28/

- e

L "7 A #&tion of the-Report also deals with Title II of the bill “te

establish a National Commission to study and compil® dats’...'™ in language

similar to that of §. Rep. 90-640, cited above ., —" \

the Senate Commerce Gnmﬁittee_cqrjuly 9,
,‘), - N . . N ¥ -
hmendments on- July 29, and was passed

S. 1361 was referredV

by the Senate on September 9th of the same year.

,_
s
-

- . "

ERIC

Aruitoxt provided by Eic:



= . .o
£ <

Ty

Immed1stely aftgr the Senate had passed

)

introduced S. 3976, Btatlng,v'...[I]t is dauEtful

tives will Eha\(g\ time in

f&ﬁiaiéﬁ billfwhich wa

5 -

)

v151cns of the amnlbua b1

Céngﬂess . [I]; is desirable to EEEEhllBA this year the Na

which iS-pngidgq for in ti IE 2 of 5., . 1361 iﬁ

thé€énpytightﬁi§3ueé which, ate arisi ffam Ehe rapld develnpmeﬂt of new.
30/ - ,

f
s technclngy‘" -
gg,

= lgﬁ;-

Th chse JudLElary Subcnmmlttee held a hearin

LS =
-

ber 26- at whlch EthREgIEtEf of Cnpyf;ghts supparted Tltle I1 pf the b111

SR L The 1n§quuacy of the prBEnt 1aw to deal with the -
- prnblems af131ng from the use of.copyrighted works in com-
puter systems is certainly something that

This is still in a developmental stage.
- no expegience wxzh the ccpyr;ght patterns -- the concepts

. ' and the needs that will arise from this new technology.

In the many discussions that took place on this subject

the feeling was that what was being expressed on both
. sides were fears rather than facts.

. . was a genu ne emphas;s on the part of both the users and

= ; ' - . the putentxal users on the one Eldé, and the authors and
. ' to have a study of this
4 i subject, so that they could base their suggestions on facts

" the copyright ownexs on the other,

rather than fears.

The revision bill literally does hothing to solve thi
praEQEE. The compromise, if you can call it that, was to
specify Expfessly that the status quo would be pfeserved.

.

30/ 120 Cong. Rec. 30516 (1974).

O
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is Congress to ﬂamplete actlnn on the Egpyrlght

i;' pa ssed by ;he Senate. There are several pro=

{;gnal Gnmm;aslan

epsre far the resnlutlan Qf

The SEﬂate cggslda:ed ?nd paasea the bill that Egmeldgy, Septemb

“on §. 3976 on, ﬁav§m§:
no ong can deny.

Wé really have

As the result,

ATy

thgt the- Heuse of REpreEEnta—,

wh;ch requite actlan before the adjaurnmen; nf thls

)
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In other wn:ds. whatever is the Enpyr;ght law now. with :
.+ reapect tu-aumputer uses of copyrighted ks would remain - -
ffr ' " the 1!";_ This is not very desirable as a legislative solu= ~
.. tion, but it was tied-in directly with the gnderstand1ng
= that a Commission would be aperat;ng in this area, and would
*  be aﬁudylng and recammendlng on a rather ahaft deadllne. 31/

R The Huuse Committee on the Judlclary-amended Sectinn 292(3) Gf

T;tle II to 1nglude “thaz st least one of the faur publl; membérs shall be

selected from amnng experﬁs in gaﬂsumaf,pfatectiﬂn‘sff31fs" and fépﬁ:téﬂ

# = ¥

S. 3976 on December 12 1974 wlth 4 dLEEEntlng view by Rep. Rnbert F. Dr1nan

. 32/
-appaslng the EEEEblImaEnt of the Cgmmlsslnﬂ.
The Hagae af Repreaéntativea cansldefgd and passed 5. 3976 on

= D

¥ - . )
DEEEthf 17,.1974, and President Gerald R Ford algned the bill on

33/ . o
Dggember 31. ’ » 3’ ) ‘7

. THE NINETY-FOURTH CONGRESS
B | v

The Cnpyr1ght Revision Bill came before Congress again early in"

the 94th CnﬂgtEEE when Senatar McClellan 1ntrnduced S. 22 on January 15, 1975,7

H

2 i . .

wvas substantiﬂlly the Bame’as S. 1361i Hhich,had passed’the Senété in the

previnuspCanéfeés, “The Seﬂate Judlczary Cammlttee repatted 5. 22 on
534/ . £
Ngvember 20, 19%%. ,.FT%E Sena?é unanlmcuély 3p§fav§d §. 22 on.February 19,
’ . . - S

31/ Eapyrlght Hls:ellaqy, Hearlng before the Subcamm. on Courts, Civil
Liberties, and the Administration of Justice of the House Com. af the

Judlcxary on S 3976, 93d Cong., 2d Sess. 6 (97ray. . - - ¢

32/ H.Ringp;‘Nai 1581, 93dAGangi, 2d Sess. 17 (1974).

33/ Pub. L. No. 93-573 (1874).

34/ S. Rep. No. 473, 94th Cgﬁg,; lst-SEss. (1975)

b

. and- Representat1ve Kastenmg;er Lntrnduced H R. 2223 on January 28. The bill <

19764, St : - -



o 35/ -

In the mEEﬂtlmE the Hauaé Judlctary Subcnmmlttee hgd heen

; haldlﬁg hear;ngs on H.R. 2223,  during which- the fallew1ng VlfﬂEEEEE d;gcuﬁsed -

computer-related issuesi o - Ly
) --Bella L. Linden, Linden and Dgutsch e s e s :'i_g 311-13
S Edwin Meell, Eﬂuzaﬁluﬁsl Media* Producers Ass'n . .”. . . 321
Paul G.- Zurkawa#lu Infﬂfmatznn Industry e . - .
Assnc1&t1§ﬁ e ﬂA;J{ ST e e e 332—40 36&—67
The’ Cnpyrlghz folce submitted to Ehe House Subﬂamm;ttgg a ‘series
of e;gh;een brief;ng papers on issues raised by H.R. 2223 The section on

) "Cnmputer Uses of Cnpyflghted Wofks" GUEILHEE the backgfnund of the jissue and

anludeg summsfles of the -arguments far and ga -%ansidEfing "input” as

1

§§§§2nfr gement, a ststement af'the tssks to be undertaken byithe Nstlcnsl Commission

— 36/

on New Igchnnlnggc 1 u of Capyrxghted Works, : aﬁd an analysis of Sectiaﬁ 117_

. : : 3
eported the bill on August 3, 1976.” The full Judiciary Committee of the
' 37/ .

House reported the bill withaﬁ% fufther’amendment on- September 3.

The Lammlgtee of Cnnference rEﬂDnCIlEd Ehe different versions of
. U

Eheﬁblll as it had been apprnved by Ehe Senate snd Hause af‘Representat;ves and
) v i P > . 3 ﬁ / .
- issued its reparﬁ on S ptember 29 1876 th'H auﬂes of Congress approved

‘The Hauae Subccmmittée then held public markup sessions on H.R. 2223

the‘Canéranég Committee version cf 5. 22 on Séﬁtember 30, 1976, wand the Revision

. : \ 39/
Bill fl,ally Became 1aw when Presgident Ford slgnéd 1t on October 19.

_ = _ ,\ — e _

35/ Capyrlght Law Rev1513n> Hearings befa:e the Subcammi on Courts, Civil
beertxes, and the Admlnlgfiatlaﬁ of Justice, _of the House JudLCLEry Comm.

on H.R. 2223. 9%th Cong., lst SEEE, (1975)

36/ . Id.. at 2075.- - : | S R

- ’ - - : . -» ) - . X A
37/ . H.R. Rep. No. 1476, 94th Cong., 2d Se ss. (1976).

v

38/ ‘H.R. Rep. No. 1733, 94th Cong., 2d Sess. (1976).

.39/ Pub, L. No. 94-553 (1976). | ' : ’

5
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APPENDIX A-2

L

o A SUMMARY OF THE LEGISLATIVE HISTORY OF THE

EHQTDLQP! ISSUE

i : } In 1955, the Cgpynlgh; Office begaﬂ épnnsgrlﬁg, prior to any

leglslatlve action on reviﬁfﬁg the ex15§1ng 1909 lgw a series of 34 studzes.
~

on - cnpyrxght law and practlce for the Senate Jud1215f5 SubcnmmLEtee an Eatents, -

T __._.g j‘ T
fademsrks, and Co opy :,g”' . Studles Number 14 and 15 "Fair Use of Capyr1ghted

warks" by Alan Latmaﬂ and "Phatadupllgaglgn of Cspyrlghted Material by L;brarles"

40/
by Barge Varmer, respegtlvely, appeared in "1960. -

8 , , - ., ,
Afze: examining Ehé status of fair use under Ame:izan'ﬁase lawr
PEE?iﬁus proposals for 1,g lative rev;alan, and the laws of other natlnns,’
v ‘ -
Latman summa:ized the issue as fpllnws.
i
1. Should a statgtﬂry provision :cncernlng fair use be lnthdUCEd
into the'U.S. law? ~ - - ‘ A
2. 1If so: . _ ) k
(a) Should the statute merely recognize the doctrine -in
general terms_and leaye its definition to the courts?
(b) Should the statute specify the general criteria of
fair use? If 80, what shauld be -the basic criteria?
3. Should specific situations be covered? If so, what specific

specific situations? 41/ ° . .. _‘ o -

5 =

K " ‘and made the fallaw;ng ‘summary Df Ehe basic 1ssues

gﬁfjﬁz B 7 v f . i;i. - o =,

40/ Cﬁpy:Lgh; Law REVISLDﬁ Studies Prepared for the Subcomm. on Patents,

ﬁt;. Tfsdemarks, and Cnpy;;ghts af the Senate Cnmm. on Ehg Judiciary, ngmlttge

' Ef1n§l 86th . Cnng., 2d Sesas. (1966)

41/ 1d. at 34.

P
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A-21
" The Egllﬂwlng appear to be Ehé pfl y q eatiaﬁsvta bé
onsidered.. .
1. 8hould the capyrlght statute p:nv1dé expreasly for the

photocopying of copyrighted wgrka ‘by libraries? If so:

¢ o

-

raffiliatio

several” at
'?g_g’ §

Capyn{%ht Act of 1976.

(a)*Should the stg:ute ‘merely. provide, in genefal terms,
-that a library may supply a ;1ngle photocopy of any work to
any person for his personal use in research and study?

% (b) Should the statute specify limitations and cnnditiansfl7

with respect to:
: - (1) the kinds of L;brary 1ﬁ5t1tut1ﬂns that may make .
- and supply photn:aples7 T
(2) the purposes for whlch Ehey may make End Eupply

KEEPLQEQPIEB? :
~* (3) the conditions under which they may make sﬁd
supply photocopies?
...~ (4) the extent to which they may photocopy, under the
spécified conditions, the contents of (1) perlad;cals and
(2) other publications? :
(5% the kinds of published,ma’ténslj Lf;any, which
they may not photocopy? = : :
(e¢) Should the statute @rnvide for photocopying in general
terms (as in (a) above) subject to limitations and gnndlt;ans &
to be prescribed by administrative regulations?

‘2. Instead of a statutory prescription, would it be preferable.-

encourage the libraries, publlshérs, and other groups- concerned
develop a working arrangement, in the nature af a code of practice,
‘govern phatctnpylng by libraries? 42/ . -

angents on this study by the fullgwing individuals (with their

ns when given) are appended to the text:

Phlllp B. Wattenberg R T T T T R 73

Harry R. Dlssan Jr. T 74
Elisha Hansonm - « . « « . + + .« . g\i s 0 s s s s e e ete e s 74

Melville B. Nimmer . . . . .¥v v & & & 5 4 4 =4 2 o o o5 . 15
Edward G. Ffeehsfef, Joint Libraries Caﬁmlttee

on Fair Use in Photocopying ..% . . . + i v v v v « . . 75
Nllliam FB. Fidler « + v o v v v v v et i b e e e e e e 76

blxteen yeatg 1aEEf,‘%allawing numerous Cangzassiaﬁﬂl heariﬁgs and

[ -

t?égzs at rElelﬂg the law, these qUEEﬁLGDE weie*answered by LBE'
* &
i - ¥, - =

O
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.In July, 1961, the House cm;ttee on the Judicia y iEE ed 8 . - ,’4

'repgtt :Bntglnlng "the tentatlve re;ummendatléns af the Gupyr;ght fo;ce i;(
= '{ By ) |

rgfgr rEVisiﬂn of the law.' It wasg "issued fo T the purpnse af ;nv1t1ﬂg

o . 43/
L L all peraona can:erngd to submit caﬁments and suggeat;unsi...“ . ‘ *
"The report deslt Hlﬁh phatacnpyLHg by llbrarles 1n the fnll@w;ng

=

lerafy Photaﬂupflngg e The repart wguld permit a“ llbrary tn' :;
¥y of material in its collécticons fnr research -

purpﬂaes'under e:pliclt Eﬂﬂdltlﬁﬂs. 44/

H 2. PHOTOCOPYING BY LIBRARIES
| ®

ithe problem .
Ihe gppllcaglan of the principle of fairc”® us& tn the making of a
‘phntﬁcupy by a Ilbrary for the use of g person e gaged in research is
an lmpnrtant question which merits spezlal :anslderﬂtlan Th;s ques-
tion hah. not been, decided by the courts, and it is ‘wnéertain hnw far a
library may go in supplying a photocopy of copyrighted mgt, i i)
its collections. Many libraries and ‘researchers feel that Eh1s uncer~
tainty has hampered résearch and should be resolvéd to permit the
. : making of photocopies. for research purposes t ’the fullest exténtrcams
' patible with the interests of copyright, owng
: cholars have aluays felt free to'tc y by hand from the works
. of others for their own private reseatchq§nd study. Aside from the
"7 impossibility of controlling copying done/in private, the acceptance
< of this practice may have been based on the inherent limitations of
the extent to which copying could be done by hand. But copying has_
now taken on new dimensions with the development of photocopying - :
devices by which any quantity of materlal can be reprnduced readlly

and in multiple csplesi-

43/ Copyright Law Revision: Report of the REEIEtEf of Copyrights on_the-

‘ _ Gengfgl REVlg;uﬂ of the U. Sg Cnpyrlght Law. Houge Judiciary CnmmitEEE
- Print, B7th Cong., lst Sess. 111 (.1961) [fnntnuteqh%:tted]
oLt , I e Nt
4‘&/ 2. St V. . ) . S, ' . \a.,
- s ~ oo
/ : ‘
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/Researchers need to have available, for referencé nd study, the
growing mass of published material in their particular fields. This
1s true especjally, though not solely, of material publiahed in
scientific, technical, and scholarly jourmals. Researchers must rely
on libraries for much of this material. When a published copy in a ™~
libfary's .collections is nd't available for loan, which is very often
the case, the resedrcher's need can be met by a photocopy.

On the other hand, the supplying of photocopies_ of any work to a

_substantial number. of researchers may diminish the copyright owner's

market for the work. Publishers of scientific, techpical, and
scholarly works have pointed out that their market.is small;. and they
have expressed the fear that if many of their popréntial subscribers
or purchasers were furnished with photocopies, /Ehey might be forced
to discontipue publication. . ’

b. Approach to a solution: single photocofies for rebearch use

As a general premise, we believe that Photocopying should not be
permitted where it would compete with the publisher's market. Thus,
when agresearcher wants the whole of a pub ication, and a publisher's

copy is #Vailable, he should be expected to pProcure such a copy.

In situations where it would not be likely to compete with the
publisher's market, however, we believe that a library should be
permitted to supply a single photocopy of material in its collectjons
for use in researceh. Thus, when a regearcher wants only a relatively
small part of a publication, or when the work is out .of print,
supplying him with aﬁgingle Photocopy would not seriously prejudice
the interests of thé copyright owner. A number of foreign laws per-
mit libraries to supply single photocopies in these circumstances.

c;&?pltiple and commercial photocopying
‘The question of making photocopies has also a(iaen in the situa-

tion where. an industrial concern wishes to provide{multiple copies
Df’publiéétinns,!partiﬁulsfly of scientific and technical journals, to
a number of research workers on its staff., To permit multiple photo-
copying-may make sericus iﬁ}naéﬁ on the publisher's potential market.
We believe that an industrial concern whould be expected to buy the
number of copies it needs from the publisher, or to get the publisher's
consent to its making of photocopies. :

Similarly,  any persen or organization undertaking to supply photo-
copies to othefs as a commercial venture would be competing directly
with the publisher, and should be expected to get the publisher's con=-
sent . % :

There has been some discussion of the possibility of a contractual
arrangement whereby industrial concerns would be given blanket permis-
sion to make photocopies for which they would pay royalties to the
publishers. Such an arrangement, which has been made in at least one
foreign country, would seem to offer the beast solution for the problem
of multiple and commercial photocopying. Jup— :
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d. Recommendations .
 The ‘statute would permit  g<library, whose colléctions are ,
" available to the publiz‘gi&hﬁuﬁvchSrge, to supply a single photocopy
of copyrighted material in its collections to any applicant under
the following conditions: : . ‘
(a) A single photocopy of one article in any issue of #
periodical, or of a reasonable part of any other publication, may ‘be
supplied when the applicant states in writing that he needs and will
* use such material solely for his ‘own research. )
(b) A single photocopy of an entire publication may be supplied
when the applicant also states in writing, apd the library is not
‘otherwise informkd, that a copy is not available from the publisher,

13 .

-5

(c) Where the work bears a copyright notice, the library should
be required to affix to the photocopy a warning that the material
appears .to be copyrighted. 45/ S
A meeting convened by the Register of Copyrights to discuss
. L P e .
the Report took place on Séptember 14, 1961. Comments on the¢ photocopy
' - 46/

i

provisions quoted above are contained in Copyright Law Revision, Part 2.
Written comments from the following individuals and organizations also

appear in the document: - o, . =
- . ) C, - «Pag

1]

American Book Publishers Council afid ’ ) &
American Textbook: Publishers Institute ', . . . . ., . 227
: ' Authors League of America, Inc. ... . >, . ., . .*, 256=7
Ray W. Frantz, Jr. . . . . . . . . ... ... t .. . 293
< Harry §. Henn . . . . . . . .., . ... D 1
x{ David G. Hughes, Harvard University . . . . . . . , - 307-8 -
'/! 7 “lrwin Rarp . . . . oL oL, 315, 321-2
Horace S. Manges . . . . . . . ., . . .. .. .. .325-6 -
Joseph A. McDonald T & )
. Motion Picture Association of America, Inc. . . . . . . 35]
Harriet F. Pilpel and Morton David Goldberg . . . . . . 381

.. e O T 5 1 B 17/

. " Johna Schulman e ff; S T T T B -
i .Samuel W, Tannedbaum” . - B «o-. 395 0
John F. Whicher e p 603-4

Writers Guild of America . . . . , ., ., 6 . 5. " oo 413

/ .

45/ 1d. at 25.

46/ Copyright Law Reyision, ,Part 2: Discussiof and Cpmmentswﬁnrﬂepprt of the,
Register of Copyrights on the General Revisioh of the U.S. Copyright Law.

House Judiciary Committee Print, 87th Cong., Iat Sess. 31 (1967)

!; 3
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A third report in this series, issued in September, 1964, contains”
: 47/ ’

| ,! N o ,
F s L e g
§ 7. LIMITATIONS ON EXCLUSIVE RIGHTE; COPYING AND REEDRﬁiNG

BY LIBRARIES. Notwithstanding the provisions of section 5, any
library whose collections are available to the public or to researchers
in any specialized field shall be entitled to duplicate, by any process
ineluding Photocopying and soynd tec;réin€$ any work in its éﬁ%lec!
tiona other than a motion picture, and to-supply a single copy or
- sound recording upbn request, but only-under ths following conditions:
(a) The library shall be entitled, without, further investiga- _

tion, to supply a copy of -no more than one article or &ther contfibution

to a copyrighted collection or periodical issue, or to supply a copy or
sound recording of a similarly small part of any other copyrighted

worl, .
+ (b) the library shall be entitled to supply a copy or sound

\recording of an entire work, or of more than a relatively small part

of it, if the library has first determined, on the basis of a reasonable’

idvestigation that a Copy or sound recording of the copyrighted work

cannot réadilygﬁe obtained from trade sources. RS -
) g

S
(¢) the library shall attach to the copy a warning that the work
appears to be copyrighted.

A discussion of Section 7 appears in the transcript of a meeting held
: - 48/

at the Library of Cofigresa on Febrdary 20, 1963.7 . The following organizations

- . R . i B s E:
and individuals submitted written responses to the Draft: ol -

Ve

e , . Page
American Textbook Publishers Institute . ., . ., . . . . . 337-%o .
‘Robert D. Franklin, Toledo Public Library. ., . ., ., . . . . .371
Alan Green R T T RV
Melville B. Nimmer, UCLA Law School .. . . s s v e v . . . 400
Harold Orenstein . B s ...
George Schiffer . . . . ., , s« . . . 418-19
Mark Van Doren . . , . . ., . . | e s o PT L L L L L 442
Philip B. Wattemberg . . ., . ,-. . . S VA A

4

Those commenting on the proposed Section 7 found
[ 2, '

# . c i

disturbing: they questioned: the definitions of ”reasﬂna,'i'iEVEazigsti@n“

i

5 7 . . "f . o . ‘
and "readily be obtained, Tiom trade sources" 1n‘parti&u;§§§’ *
= a N = 7 “ N :

. . R

L

la‘I

47/ Copyright Law Revision, Part 3: Pfeli@ingfyjzraft ﬁ@f‘REviged u.s.

Copyright Law and Discuséiﬁﬁa'anérﬁémmgnts on the Draft. House Judiciary

Committee Print, B&th Cong., 2d Sess. 6 (1964)X\\
s

48/
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American
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of the 1964 Réwiulﬁﬂ

1974, H. R. 1194’ hy
on Augusat 12, 1944,

.The text of

Part 5. 30/
BTa)(TT ana”
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responses to ile proposed Section 7 appear in the ourth

49/
~—wolume of the seriea:’

ra Dogapery,

: 13 - N o
Secomsd Gesalco of the 88th
iV weve fncrpsduced: 5,

Mr . Celler wigc :a, Tulv 20

3

L]

e Pill gad commente on it appesy
e Pill did not directly saddresh phﬂtn.a<
f are pertinent tfo the mﬂEtEL, howovar

$ 5 Fi"naﬂuv Tightz in copyrighted worke.

- ﬁf (q) -
tnf(isigﬁ i

©and Commenta, Hiuse

%D/ LnPV:lghf Law Revigiow, Vays o+ (o4d
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cpe of copyright. —— Subject to nections 6
wvaer-of copyright under this title has the ex rlu
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.y ke copyvightes sarke in nopies-or.

i ¥avcher Dipcusaiw a and Commant 5 on

e PP ea

- . .
: f




’ - A=27

§ 6. Limitations en Eé;lusive rights: fair use.

=

5, the fair use of

ot Nothwithstanding the provisions of section
) a copyrighted work to the extent reasonably necessary or ir cldeﬂtal s A
fo a legitimate/purpose such as crltlclsm,fenmment news reporting’’ e
féa:hlng, scholarship, or.research is not an 1nfr1§gémenfxaf [ .
" copyright. 1In détermlﬂiﬁg whether the ude made of a work aijn : : fg *
any particular case is a fair use, the factors to be cnnsldéred { - '
5hall include: ¢ *
) (1) the purpose and character of the use;
5 {(2) the nature of the :Dpyflghted work; ’
—~ (3) the amount and substantiality of thé portion used in \
relation ta the copyrighted work as a whole; and
( (4) the EffECE of the use upon the pntentlsl msrket for or
value of the tnpyrlghted wafk i .
-
The Register of Copyrights convened a me eting on August 6, 1964, r-
o 2 51/,
* 0 New York City at which brief testimony on photocopying wds presented.
lhe General Electric Company also submitted a brief comment on phétacnpyiﬁg!EE
‘ The 1965 Revision Bill ’ .
‘ ?
> In light of the comments received on the 1964 bil], two new bills

the 89th Congress on.February 4,

E:ﬂ in the 2 : ) 2 .
53/ | B AN

contains the 1965 bill in summary.

{ .
LH. R, 4347 and 5 1006) were introds

1965. E?P;?ight Léw Revision, Part p
dl _ il f?iff

Appendix B is idFEmparatlve tsblg!shnwlﬁg the language of thE then—cutrent
& o, /) 3}..”‘-. ,

and 1964 Qg'lﬂdﬁn %1115 and the 1963 dfaft o ST
. [—?Et X
the

law, the 1965
IhE.SppplémentaEy Report “represents an effort to state ...

{

. . . S N _ I A . .
thinking behind the language of the 1965 bill and, in many cases, the
arguments for and against particular’ provisions.

i—n . L~ . ;g" ) . R } - o i . e . .
R LA . M e oty
517/ 1d. at 103, ,

52/ 1d: oat 270. . . ' : _

—1i — A ? = i .

33/ Qﬁpvrigh} Law Revision, Part 6: Supplementary- Report of the Regiaster of

Copy on the General RPvlhlﬁn of the U. §. Lﬁpyrlght ng 1965 Rev151nn !
Bi1ll. ie JUdlCldrV Committee Prlnc B9th Cong., lst qess (1965)

1 Hnu
54/  1d, ar vintt, e\ .
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In the pnftian of the Report ai Fair Use the.RegiEEer*éxplg’

Y
= s

s - [P
-
M L 5 _— < w )

R why, once again, the 1965 bill d;d not dlrectiy deal with phatncapylng
' 55/

In a way the comments on section" 7 of tﬂg preliminary draft :;;s
presgnted an lﬂtEfEEﬁlEg case study. Opposition to the pro-=2 L
vision was equally strong on both sides but for exactly appnslte !
remsons, with one side arguing that the prVlELQn would permit
Ehinga that are 111egal nov and the other side malnta1n1ng that
it would prevent things that are legal now. Both agreed on one
thing: that the section should be dropped entirely. We also
bezame convinced %hat the provision would befa mistake in any
event.. At the present time the practices, technlques, and 3
dev1Fes fnr feprﬂduCLng visual images and sound and for "stor-
ing'" and “retrieving! information are in such a atage of rapid
evolution that any specific statutory provision would be llkely

-

to prove inadequate, if not unfair or dangerous, in the not too
distant future. As important as it is, library copying is.only
one agpect of the much larger problem of changlng technology,
and we feel the statute shoiuld deal with it in terms of broad s
-fundamental cﬁm‘:epts that. can be adapted to future deé@p—
ments. :

The decision to drop any prgovision on phatncnpy;ng tended
to_ increase the importance at;géhad to incldding a general 'sec-
tion on fair use in the statute. Thus, in the 1964 bill, fur-
- ther language was added te section 6 im an attempt to clarify,
the scope of the doctrine of fair use but without freezing or
dEllmlElng its application to new uses ....

This language elicited a large body of comments, most of
them critical. Without reviewing thé arguments in detail, it
can be said in general that the author-publisher gfnupg ex-
pressed fears that specific mention of uses such as "teaching,
scholarship, or research' could be faken to imply that any
\ > use EVEﬁg emotely connected with these activities would be a.

“fair us .’<~0n the other Elde g’rlgus objections were ralEéH
to the use of qualifying languagé/auch as "to the extent reason-
ably necessary or.incidental to a legitimate purpose" and “the |

& amount and subsﬁsntiality off the portion uged * * * *
. . o In additi on. £o Dppnslﬂg this language as unduly restrictive,
\f " a group of educational organizations urged that the bill adopt

a new provision which would specify a number of activities
involved in teaching and scholarship as completely exempt from
chpyright control. In broad terms, and with certain exceptions,
the proposal as it evolved would permit any teacher or other
person or™ organization engaged in nonprofit educational activi-
ties to make a single copy or.record of an entire work, or a

]

/ e reaﬂonabke number of caopies of "excerpts or. quntatinna," for
- "i. use in%connection with fhose activities. It was argued that !
these prlﬁllegeg are a necessary part of good teaching, and
£ 3
N that it 13 unjustifiable to butdEn Educatika with the need
—_— v -
L — = = li ,igy, — -
55/ See p. A-25, supra.
™ i
-
T
D T '
Lol
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and pay rDyalEIEE fgr maklng c@ples 1 These prapcaals vere
opposed’ very Etfnngly by suthgrs, publlshers, and other copy-
right owners on the ground that in the short run the reproduc-
tion of caples under this proposal would severely diminish

the markﬁt for their works, and that the ultimate result would
be to aEEtray the economic incentive for the creation and publi-
cation of the very works on which Edu:atldn depends for itsa
existence. It was suggested that”a clearlnghnuae fafkéduca-
tional materials, thrnugh which it would be possible to avoid
problems of cleargnces is a practical possibility for the

.near future.

For reasons we have a{;eady discussed at some length, ve

do not favor Ewegplng, acrosg-the-board exemptions from the
author's exclusive rights unless an nva"”xdlng public need
can be zﬂhcluglvely demonistrated. There is hardly any ‘public

" need today that is more urgent than education, but Wwe are con-
-vinced that this ed would be ill-served if educators, by’

making copies of the materials they need, cut off a large
part of the revenue to authors and publ15hers that induces
the *creation and publication of: those -materials. We belleVE)
that a statutory recognition of fair use would be sufficient
to serve the reasonable needs of education with respect to

.the capying of short extracts from copyrighted works, - and

that the problem of obtaining clearances for copying larger
portions or entire works could best be solved through a
clearinghouse arrangement workedtout between the educational
groups and the author-publishar interests.
Since it appeared impossible to reach agreemént on a

general statemen éxpresslng the scope of the fair uase
octrine, and sifice in any event the doctrine emerges from
a body of judicial precedent and not from tfie statute, we
decided with some regret to reduce the fair use section to
its barest essentials. Sectidén 107 of the 1965 bill there
fore prnvzdes.

b

CL

\¢,

m
u

[ Notwithstanding the provision
use of a copyrighted work 15 not

rlght: . . :)T
We bﬂliéyF that, even in this form, the prnv1slﬁ1 derves a
real purpose and should be 1ncnrparsted in the statute.

The author-publisher intérests have suggested that fair
use should be treated as a defense, with the statute placing
the burden of proof on the user. Thé educational group has
urged just the opposite, that the statute should ®rovide
that any nonprofit use for educational purposes i# presdumed
to h:k} idlf use, with the anyflbhﬁ owner hav1ng the burden

f se ction 106, the fa
in infringement of capy'
. A7

’M

i

\

o)

o
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of-proving otherwise. We believe it would be undes1rab1e to -
adopt a special rule placing the burden of proof on one BldE
or the other. When the facts as to what use wag made of the'
work have been presented, the issue as to whether it is a
“fair use"” is a question of Yaw. Statutory presumptions or
burdenﬁﬂf—prngf EIDVLEIODE could work a. radical change in the
mean;ng and effect of the doctrine of f§1r use, The intention’
of section 107 is to give statutory afflrmatlnn to the present
judieial dectrine, not to change it. 356/

x

K

Subcommittee No. 3 of the House GﬁmmlttEE an the Judiciary held

=

{ 7 57/
hearings iggz;y, June, and August of 1965, A number of witnesses presented

testimony and statements on photocopying ispues:

S Page
Kenneth B. Keating, American Book Company, ete. . . . . . Bi-t4
- * Lee Deighton, American Textbook Publishers InEtitutE . . .68, 73
) Elizabeth- Janeway, Authors League . . . . . . . . . . . . 100-1

John Hersey, Authors League . . . . . . . .. .., .. ... 103
Dan Lacy, American Bqok Publishers Council . . . . . 120-1, .127
; Horace’sS. Manges, American Book Publishers Council. .131, 139-40
/ ' Rutherford D. Rogers, Joint Libraries Committee
on Copyright . . . . . . . . . . . . . .« ... 448-49, 452
Charles F. Gosnell, AmEIIFaﬁ Library Association. . 460-2, 471-2

Robert T. Jordan . . S e e . s+ . . A4B64z65, 468-70
Robert H. Bahmer, General Serqizgé}Adminietratimn, - . ngle—lé
* Anthony J.iCElEbrESEE ‘Dep;. o% Health, Education and
' Welfare ., | e s s s 4 s s s s . ow . . 1131-32
. Alanson W. Wllle%fjiﬂept, of Health, Edu cation and

. ] Welfare . . Ses eie e e e w e oo ..., 1132-33
Julian P. Boyd, Society of Americam Archivista, .etc. . . 1140-43

Maxwell C. Freudenberg, Dept. of Defense . . . . . . . . 1164

Mark Carroll, Association of American University Presses . ,1216

Bella L. LlndEn American Textbook Publishers Imst. ., . . . 1420

N ‘ 1430-2, 1435, 1438-52, 1460
Carl F. J. Overhage, M.I.T. . . . . T 1455

: ' Howard -A. Meyerhoff with Gerald Sapha:, anmltzee :
) to Investigate Copyright Probl. - - . . .. l471-83

Ralph H. Devan, Raymond H. Herzog and Charles Lauder,
Minnesota Mining and:-Manufacturing. . . . .+ » . 1497-1508
B . ?f . : . iz i .
i

— l . - B . L 7 ,

H

f : : x = ~ = o=
56/ Copyright Law Revision, Part 6, 8upra note 52, at 26.

=
‘ 57/ Cnpy:lgh{,&&y Revision, Hearlngg befure Subcomm. No. jkut the House
gqgﬁzctee on the-Judiciary on H.R. 4347 H.R. 5660. H.R . 6831, H. R 6835,
89th Cong. st Sens. (1965). SE

/Y
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iyle Lodwick and Francis Old, Williams and Jllklﬂﬂ. « « 1511-18
Frederick Burkhardt and Hartlﬁ F. Richman, American ,
Council of Learned Societies . . . . . . 1550, 1555-57
Fred 5. Siebert, Mjchigan State University. . . . 1563-64, 1566
Frank C. Campbell, Music Library Association . . s oo« » .. 1575
Gerhﬂrd Van Arkel, International Typographicgal Union . . . 1650 )
Harry F. Howard, Beok Manufacturers' Assoc. . ... 1666-67, 1674 :
Irwin Katp,‘Authnrs Leagye . . . . . . . . . . 1755-61 4 1765-69
Melville B. Nimmer, UCLA Law Scgbl. . . . . . 1810-13, 1817-18
William D. Barns, Weat Virgini niversity. . . . . . . 1887-88
J. C. Wilson, Xerox Corporatign). : - =« . . 1930
o 58/
1006 were also being held,”

-

m

During August 1965 hearings/on S

1 statements or testimony on

5

 at which the following individuals submity

photocopying:
Page

Alanson W. Willcox,.Dept. of H.E.W. . . . . . . . . PP. 50-51
Abraham L. KamingE51n, Register of Copyrights . . ™. . . 69-70
Harold E. Wigren, Ad Hoc Committee... . . . . . s - = . . 84-93
Harry N. Rasenfleld Ad Hoc

Committee . e e e« o . . 118-27, 129, 132-36, 148-49
Charles F, Go ell, American Library Association . . . . 136-38
S °t, American Council on Education . . ., . . . 144
, American Assog. of University Presses . . . . 18O
(eating, representing publishers . e e o+ o« s 219-20

Kenne b B,

On October 12, 1966, the House Committee on the Judiciary isaued
: 59/
a report to accompany H.R. 4347, the 1965 Revision B Lll Several. changes

relating to photocopying had been incorporated into the bill: SEctinn

107 reinstatad :FE ‘factors to be CﬂﬂEIdEtEd in determining fair use from

e

SECEIDD 6 nf the 1964 Rev1ELan Bill. \

$ 107. Limitations on exclusive rights: Fair use
Nuthwlthstandlﬂg the provisions of section 106, the fair use Df
a copyrighted work , lntludlng,suth use by repraduction in cnpiea 7
phonorecords or by any other means specified by that section, fﬂt
purposes such as t:fltu::l,sml commeént, news reporting, teagplngj

7

58/ Copyright yﬁﬁ;ﬁev1slnn Hearings before the Subcomin. on Patents, Trademarks,
and Cﬂpyrightgﬁnt the Senate Jud1c1ary Comm . _on 5. 1006. 89th Cong., 1lst Sess.

. (1965). \ -

59/ H.R. Rep.'No. 2237, B9th Cong., 2d Sess. (1966),

b
[
[
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'

_ scholarship, or research, is not an infringement of copyright. 1In
;/ ) determining whether the use made of 8 work in any particular case
- - - is a fair ude, the factors to be considered shall include --
(1) the purpose and character of the use;
(2) the.nature of the copyrighted work; . .
(3) the gmount and substantiality of the portion used in relation
Eétthe“capyrgghted work as a whole; and o : .
(4) the effect of the use upon the potential market for or value -
. -of-the copyrighted work.
- . _ 60/
: The analysis and discussion of this section  address'fair use
. s v : €
vithin the classroom setting as had most of the testimony and discussion

prior é’that time,

The Haugé Report made this commentary on the subject of library copying:

[Bloth the American Coulcil of Learned Societies and th
Department of Health, Ed\ication, and Welfare argued tha
problem is too impertant to be left uncertain, and propo
adoption of a statutory prpviaion allowing libraries to s
single photocopies of mater§al under limited conditions.J
As in the case of reprodyction of copyrighted material by -
teachers for classroom use, the committee does not favor a
specific provision dealing with library photocopying. .
Unauthorized library copying, like everything else, must be
judged a fair use or an infringement on the basis of all of the .
applicable criteria and the facts of the particular case. Despite \
past efforts, reasonable arrangements involving a mutual under-
standing of what generally consititutes acceptable library practices,
and providing workable clearance and licensing conditions, have
not been achieved and are overdue. The committee urges all concerned
to resume their efforts to reach an accommodation under which the needs
of scholarship and the rights of authors would both be regpected. 61/

[

This version of the Revision Bill added a new section dealjing with

fit archives:
= ‘ . . 1‘\ _ .
§ 108. Limitations on exclusive rights: Reproduction of works in
archival collectrions . )

Nothwithstanding the provisions of section 106, it is nat an
infringement of copyright for a nonprofit institution, having archival
custody over collections of manuscripts, documents, or other unpub-
lished works of value to scholarly research, to reproduce, without

. any purpose DE direct or indirect commercial advantage, any such

60/ Id. at 58

61/ Id. at 65. Cf. mupra statements of Celebrezze, Willcox, and Burkhardt

at A-31.° ) , e .

. v )

.
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work im its collections in facsimile copies or phonorecords for
purposes of preservation and security, or for deposit for research
use in any other such institution.

%ﬁ;

f this section:

The discussion of,Section 108 in the Report explains the inclusion

t

SECTION 108. REPRODUCTION OF WORKS IN ARCHIVAL COLLECTIONS

Although the committee does not favor special fair use provisions
dealing Hi§§ the problems of library photocopying, it was impressed
vith the need for a specific exemption _permitting reproduction of
manuscript collections under certain conditions....
The committee has therefore adopted a new provision, section 108,
under which a "non=profit institution, having archival custody over
. collections of manuscripts, documents, or other umpublished works of
value tiigchﬂlerly regearch,” would be entitled to reproduce “any
such work in its collections" under certain circumstances. Only unpub-
lished works could be reproduced under this exemption, but the privilege
would extend to any type of work, including photographs, motion pictures,
and sound recordings. _
The archival reproduction privilege accorded by section 108
would be available only where there was no “pirpose of direct or indirect
comnercial advaé&agE;" and where. the copies or phonorecords are repro-
duced in "facsimile." Under the exemption; for example, a repogitory
could make photocopies of manuscripts by microfilm or electrostatic
process, but could not reproduce the work in "machine-readable"

! language for storage in an information system.
The purposes of the reproduction must either be "preservation and
security” or “deposit for research use in any other such institution.”
Thus, no facsimile copies or phcnarec@rdsﬂpad&fu@d&rithisrgEéting can
’ be distributed to scholars or the public; 1f they leave the inatitution
that reproduced them, they must be deposited for research purposed in
another "nonprofit institution” that has “archival custody over
collections of manuscripts, documents, or other unpublished works
of value to acholarly research.” | ’
This section is not intended to override any contractual arrange-
i ments under which the manuscript material was deposited in the '
institution. For example, if there is an express contractual prohibi-
tion againstweproduction for any purpose, section 108 could not be
conatrued as jﬁgtffying a-violation of the contract. 62/ [ Emphasis
added. ] —

2

52/ 1d. at 66,

’h._‘.
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This version of the bill also added an “innﬂcgﬁt infringer"” clause

in Section 504(c)(2)- which would apply in the following instance:

In a case where an instructor in a nonprofit educational

institution, who infringed by reproducing a cppyrighted work in
copies or phonﬁfecnrig for use'in the caurseigf face-to-face
treaching activities in a classroom or simil r place normally devoted
to instguction, sustains the burden ofiproving that he believed

and had reasonable grounds for believing that the reproduction was a
fair use under section 107, the court in its discretion may remit
statutory damages in whole or in part. -

Congress adjourned before taking any action on this bill.

7 .
THE RINETIETH CONGRESS f/ -

. In the First Session of the 90th Congress Rep. Celler reintroduced
the revision bill as H, R. 2512 on Jampary 17, 1967; S. 597 followed on

January 23. On March 8, the House Committee on the Judiciary repértéd
E/ ' ) - , -
H.R.-2512.  The Sqctional Analysis and Discussions for Section
64/ i, N
1087 are virtually identical té& those found in H.R. Rep. 89-2237. The

107 and

House of Representatives passed the bill, with geveral amendments, on
) . é?h\
April 11, 1967.

N . B R r B B
Meanwhile, the Subcommittee’on Patents, Trademarks, and Copyrights

of the Senate Judiciary Committee held hearings on 5. 597 in March and April

of 1967.. | e
ﬂ e ¥ 65/

The transcripts of these hearings, issuedlin four parts,  contain

numeraus references to statements on photocopying:

—
63/ H. R. Rep. No. B3, 90th Cong., lst Séasgr(1967). \

at 29,

ey
L
M
™
X"

marks, and Copy hts of the Senate Comm. on the Judiciary, on S. 597,

90th Cohg., lat Sess. (1967).

65/- Copyright Lsv Revision; Hearings before the Subcomm. on Patents, Trade-

\ -
e
"
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Herman Wouk, Authors Leagiie of America’ . . B
Authors League of America statement . . . . . . . . . . . . .
Jesse W. Markham, American Book Publishers

Caquncil and American Textbook Institute .. . . . « « . +-& -«
‘Lee C. Deighton . . . , , . . .. .3 « i0 oo o e e o0, B4
Howard A. Meyerhnff, Commiftee to Investigate -

Copyright Problemg Affecting Communication in .

Science and Technology . . . .
Ad Hoc Committee (of Educational Institutions and

Organizations) on Copyright Law Revision [Harold

E. Wigren] . . . . . « . . v i i v e e e e e
Charles F. Gosnell, American Library Association . , .
Erwin C. Surrency, Joint Committee qn Copyright

of American Library Association, Special Libraries

Association, Medical Library Association and

American Asgociation of Law Libraries . . . . . . . .
James R. Ereﬁih, Book Manufacturers' Imstitute . . . . . . . .
James H. Sampson, Allfed Printing Trades Association . 696-7, 700-1
Robert A. Saltzstein, American Business Press . . .{. -. . . 725=7
Nortom R. Goodwin . . . . . . . v & & o v o . . . ﬁk, . . 745, 748

- William M. Passano, Williams and Wilkins . . .. s 9746
s Lfle Lodwick and Andrea Widerman, Williams and Wilkins . . 977-89
Horace 5. Manges, American Book Publishers Council . . . . . 1055
C. G. Overberger, American Chemical Society . . . . . . . 1119-21

"Irwin Karp, Authors League . . .. . . o . v v v o v .. 1150-56

< « - 153
594, 600ff.

616-8
678

fs"bl

Cable television emerged as a serious and loéng-lasting problem; thus,

6 action was taken on the Copyright RevPsion Bill in the 90th Congress.
a .

1 .
THE NATIONAL COMMISSION ON NEW TECHNOLOGICAL USES OF COPYRIEHTED WORKS
-_ﬂeif:;

e

By the summer of 1967 it had betome apparent that the Revision Bill

then before Cdngress did not deal with a number of copyright pfdgjems in

computer-related fields. On-August 2 Senator McClellan introduced

a bill (8. 2216) to.create a National Commission’ on New Technﬂlngiiaf Uses of

Further discussion of this bill is found in the }Drciﬂn

7

Copyrighted Works.
{

nf this Appendix dealing with cnmpuf?rxrélated works .

§. 2216 was passed by the Senate on Jctnber 12 but the House

f Representatives took no corresponding action during the 90th Congress.

[ %
"

"o\
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" On‘January 2% (legislative day of January 10), 1969, Senator

-McClellan once again introduced the revision bill in the Senate as S, 543,

1

Y- , .o
This bill combined mnst of the provisions of S, 597 and-S. 2216 from:

the 90th Congress. When the Senate Judiciary Subcommittee referred the

“bill to theifull‘tﬂmmiftee on December 10, 1969, Section 108 specified -

the type of library which would be Eligibiéxfﬁf “isolated and unrelated

L .
reproduction . or digzribgtian?,éxémpticns and the conditions under which

&

copies could be made for patrons.
§ 108. Limitations on €xclusive rights: Reproduction by libraries
and archives '
(a) Notwithstanding the provisions of section 106, it is not
an infringement of copyright for a library or archives, or any of
its employees acting within the scope of their employment, to
reproduce no more than one_copy or phonorecord of a work, or ,
distribute such copy or phonorecord, under the conditions specified
by this section and if: _ ' wot -
(1) The reproducfion or distribution is made without any/
. burpose of direct or indirect commercial advantage; and
(2) The collections of the library or archives are (i) open
to the public, or (ii) available not only to resdarchers affiliated
with the library or archives or with the institution of which-it is
a part, but also to other persons doing research in a specialized
field. - v
(b) The rights of reproduction and distribution under’this section
apply to a copy or phonorecord of an unpublished work duplicated in
facsimile form solely for purposes of preservation and security or for
deposit for research use i?fgsnther library or archives of the type
described by clause (2) offsubsection (a), if the eopy or phono-
record reproduced is currently in the collections of the library
or archives. ’ ™
(¢) The rfight of reproduction under this section appl%ig to a
copy or phonorecord of a published wprk duplilated in facs mile
form solely for the purpose of replacement of a copy or phono-
record that is damaged, deteriorating, lost, or stolen, if the
library or archivea has, after a reasonable effort, determihed
“that an unused replacement cannot be obtained at a normal price
~¥rom commonly-known trade sources in the United States, including
authorized reproducing services.




~ O o . e )
: (d) The rights of reproduction and distribution under this
: " section, apply to a copy of a work, other than a musical work,
- a pictorial, graphic or sculptural work, or. a motion picture
or other audio-visual work, made at the request of a user of

the collections of the library or archives, inclyding a user :
who makes hié.fequest-thrbugh another library or archives, if:"
. ' (1) The user has established to the satisfaction of the’
library or archives that an unused copy cannot be obtained
at a normal price from commonly known trade sources in the
United States, including suthorized reproducing services;
. '(2) The copy becomes the property of the user, and the
librarysor archives has had no notice that the copy would
'~ be used for any purpose other than private study, scholar-
~ ship, or research; and :
o .2 (3) The library or archives displays prominently, at the

place where orders are accepted; and includes on its order
form, & warning of copyrights in accordance with requirements
that the Register of Copyrights shall prescribe by regulation.
(e) ‘Nothing in this section—- - » A
(1)" shall be cogstrued to impose liability for copyright
. infringement upon agiibrary or archives or its employees for |
-~ _ the”unsupervised usé of reproducing equipment located on its
' premises; provided that such equipment displays a notice that
the making of a copy may be subject to the copyright law.
h; . (2) excuses a person who uses such reproducing equipment
or. who requests a copy under subsection (d) from liability for
copyright infringement for any" such act, or for any laterause
of such copy, if it exceeds fajr Use-as provided by section 107;

(3) in any way affects thé right of fair use asépfavidéd by

/ . section'l07, or any contractfial obligatjona assumed by the -
library or archiveswt it obtained a ¢opy or phonorecord of

the work for its collections.
- (f) The rights of reproducing or distributing "no more than

one copy or phonorecord" in accordance with this section extend
to the isolated and unrelated reproduction or distribution of a

single copy or phonorecord of the same work on separate occasions,

. but' do not extend to ‘cases where the library or archives, or its .
' employees, is aware or has substantial reason to beliéve that it

s

on one occasion or over a period of time, and whether intended
‘for aggregate use by one individual or for separate use by the
individual membérs of a group. : ‘

: j:; tion of multiple copies or phonorecords of the same werk, whethey

Section 504(c)(2) extended the “innocent infringer" status to

18 engaging in the related or concerted tepraductiangér‘dis:ribgs —

librarians and archivists as wizl]l as to inatructors in educational iastitutions.

Disagreement on issues related to cable television again faﬂgﬁfalled further

Congressional action.

<L
- ‘i& L
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THE NINETY-SECOND CONGRESS
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,fSenatﬂf.Hccleilaﬁ introduced a bill. (s, 644) which was, apart

i

frnm minot amEndmentE, v1rtually identical te that reparted by thg Senate .

Ju dlclafy §ybcnmmittee in the 91st Cangress on February 18 1971. As the o

Federal Cnmmunicatlnns Commissinn was engaged in fnrmulatlng tules for

i

‘cable EElEVlslnn, the Senate took no actlnn on S. 644. Public Law 92-140,

for 11m1ted copyright in snund recardlngsi i!a enacted dufing this

Congress

THE NINETY-THIRD CONGRESS . T

Ve o ThE 93d Gﬂngréss gaw the 1n:fnduct1nn of a Copyright Revigion Blll

1

with the. ESEE provisions as that of the previous Cnngress 5. 644. 8. 1351 was

[l
H

1ntrcdu¢ed on Hafch 26, 1973.j aqd more copyright heaflngs were Held on
v o - 66/
Te 1mnny nn phntngnpylng was presented at these hearlngs -

yg » .j L -

July 31 and August };

by the fnllﬂw1ng 1ﬂd1v1duals

Page
Stephen A, HtEarthy, AEEDCIStlﬂn nf Research lerarles « . - . 89=98
Philip B. Brown, Association of Research Libraries . . . . » 92-100
Edmon Low, American Library Association . . . . . % . . . .- 100-6
Frank E. HcKEnna, Special Libraries Assﬁclgtlnn + s s o2 .. . 106-10
- Jacqueline W. Felter, Medical Library sociation . . s o« o« o 110-14
Robert W. Cairns, American Chemiecal Socieby, with . ) :
" Richard L. Kenynn, Ben H. 'Weil, Stephen T. Qulgley,
and Arthur B. Hanson . . . ., . ., . . . . . s s s o« s . . . 114-28
Kenneth B. KEatlﬁg, Harcourt Brace Jovanovich, Inc. ’
- and. Macmillan, Ine. with Bella L. Linden . . . . ; . ,; . . 128-37
Arthur J. Rosenthal, Association of American’ Un1vers1ty ‘ .
"Presses, with JDhﬁ P. Putnam and Sanford C. Th&tcher . s, s 137-42
W. Bradford Wiley, Association of American Publishers, o
w1th Rnss Sackett and Charlés L. Lieb . . . ., oo . lb42-47

66/ Cnpyright Law Revision; Hearings before the Subanmm. on Pstents Irade—
Marks, “and Copyrights of the Senate Cﬁmm on tha Judlslafy, on_S. 1351
de Cong., lst Sess 1i973).
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Robert H. Snltza:e;n Amgt1zin Business Press e afb o w0 147%50
Andrea Albrecht, Williams and Wilkins, with R
Arthur Grggnbgum * s s s & 4 % s s s s e s e s 2.3 s a 4 & 150=71
Jerome Weidman, Authors League of America, with Irwin ° :
COKAIP ¢ v h i e e e e e e e e e e e e .. 172-79
» John Stedman, American Association of University Professors . .201-7
- Harry N. Rﬁaenfleld C e st s e e ae e s s e e ... 2079
Irwin Karp, Authors League . . . . ... . . .. ... . 4. . .210-13
Roes Sackett, Association of American Publlshers, vith .
W. Brsdfﬂrd Wiley and Charles H. Lieb .-, . 5.5 s s s o= o« s, 217-19
Paul G. Zurkawakl, Infgrmatlﬂn Industfy Association . . ., . 266 76

The Subcnmmlttee 1nv1ted 1nterented parties fo auhmlt written gtateﬁ

ents Jthh were lncluded in the record ﬁf Eh? HElflngE. The {nllawllr

lndl 1duals and ﬂtgﬂﬂl:ﬂflﬂna responded to thls invitation: .

Iu11us Marke, Gmpyr;gh: Committee, American Aasnclgtlnn
of Law Libraries . . . ., . . ... S e e e e s e e ek 553=55
Robert W. Cairns, American Chemical Society . . . . . . . 555-57
H. Richard Crane, American Insitute of Physice . . . . . . 557-59
Edmon' Low, American Library Association . . ., . . . . . . 559-60
Ernest B. Howard, American Medical Association . . . - 560-6].
John A. D. Cooper, Aasaclatlnn of American Hediral .
. Colleges's . v v ) v v v v v v 4 o w o' s s s os]e « 566=67
Asgociation of American Publishers . . . . . . ... . .. . 567-71
. Stephen A. McCarthy, Association of Research Libraries . . 571-72
Albert P. Blaustein, Rutgers University School of Law . . 37375
Stanley Bougas, Federal Librarians Association . . . . . . 584-~85
Morton I. Gromsman, VA Wadsworth Hospital Center. . . . . . . 587
Bella L. Linden, Linden and Deutsch . . . . . . . . . . 587-88 -
Mildred M. Jeffrey, Detroit Public Library . . . . . . .. . 589
Paul G. Zurkowski, Information Industry Association . . . 589-90
Irwin M. Freedman, Journal of Investigative Dermatology. . 590-91
Stewart A. Wulf, Marine Bidwedical Institute . . . s . s s s 604
Sarah C. Brown, Medical lerary Association . .~ . . . . . . 604
Medical LLbfgry Association . . . . . .. ... 4w e . 605
Franz J. Inglefinger, New England Journal of HEdlElné:3 s 645-47
Robert J. Myers, New;Republic . . . . . . . . . . . - e e . 647
Ernest E. Doerschuk, Jr., State Library of Pennaylvanlg . 64B-49
William W. Bodine, Free Library of Philadelphia . . .", .". 649
Frank E. McKenna, SpEglsl Libraries Association . . . . . 663-65
Arthur J. Greenbaum, Cowan, Liebowitz and Latman . . . . . . 669
Robert L. Shafter, Xerox Corporatiom . S5 2 s s s a2 . . . 670
C. Peter HﬁCalnugh Xerox Corporation . . . . . ... .. .. 670
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Fo A number of. those who testified at Eﬁs.hésrings and submitted »
written statements urged .that . the proposed Ngtiﬂgal Commission undértake tﬁe

study of phataenﬁfiﬁg issues related to both educétiﬁnﬁl uses of copyrighted

) worka and iiﬁrsfy'réérédhgtinﬂ and_distributiﬁﬁJqf ;aﬁyrigﬁtéd works. 7
?za* The Senate Judiciary Subcﬁﬁmitﬁee %Epﬂftéd §. 1361 nn.ApEil 9; 19%4_
. : . : L _
The Subgémmi;tee had made Eubstgntisl changes in‘the wording of Section 108,
aédiég subsecticn ('4)(3) which ggquiréd g-notice of énpyrighé to be blaééﬂ on
the cnpies.ﬁaéé, and ?utting the-pﬁtase “at a fair price" in_sﬁggectién (c)

in place of an earlier phrase requiring the library‘to check "commonly-known
A ' . . - ’
trade sources in the United States, including authorized reproduction services$"

Section 108 alsé'distingushés between copies made for users of portions of
works [subsectiqn ¥d)] and of whole works which are otherwige unavailable

[subsection (e)). The Subcommittee added subsection (h) to specify those

, L . L . € , . .
works which might not be reproduced except for "presérvation or security"”

or because they ard “dém%gedi“ etc.:
§ 108. Limitations on exclusive rights: Reproduction by libraries
. " and archives : .
(a) Notwithstanding the provigions of section 106, it is not
an infringement of copyright for a library or drchives, or any of -
= its employees acting within the scope of their employment, teo
reproduce 'no more than one copy or phonorecord of a work, or distri-
bute such copy or phonorecord, under the conditions .specified by
this section, if: )
(1) The reproduction or distribution is made without any
purpngse of direct or iﬁdire*‘:ﬁmercial advankag i
(2) The calleztizns of thé‘library,gf archp@ves are (i) npen
to the public, or (ii) available not only to YBsearchers
affiliated with the library or archives or with the institution
nf which it is a part, but alsn to other persons doing research
in a specialized field, = .
(3) the réﬁ?aductiﬁn or distr#%utinn of the work includes a

- notice of copyright. !

™ )
L

ERIC

Aruitoxt provided by Eic:



Q

ERIC

Aruitoxt provided by Eic:

k]

s

Fﬁh;z) of subsection (a)

L , o TA=41 . - .

s

R N TR A

= B -

[ 2

(b) The rightgfﬂf'réprﬁdue;iﬁﬁ and distribution under

this ‘section apply to a copy or phonorecord of an unpublished
work duplicated in facsimile form sﬂlely_fatxpurpaspg;gfi
presérvation and .secyrity.or ‘for.deposit for research use
.in another library or, archives of the type described by clause
» 1f the copy or phonorecord reproduced

¥ 18 currently 'in the collections of the library or archives.

‘effort, determine

(c) The right of reproduction under this section applies
£0 a copy or phondrecord of a published work duplicated in
facsimile form solely for the purpose .of replacement of a.
copy or phonorecord that is damaged, deteriorating, lost,

or stolen, if the library or archives has, after a reasonable
.that an unused replacement cannot be obtained

at a fair price. } . o L
" (d) The rights of reproduction and distribution under

this section apply to a copy, made from the collection of
a library or archives where the user makes his request or
from that of apothgr library or archives, of no more than

. -

one article or other contribution to a copyrighted collection -

or periodical issue, or to a copy or phonorecord of a. small
part of any other copyrighted work, if: '

(1) The copy becomes the praperty of the uger, and the -

library or archives has had no notice that the copy

would be uged for any purpose other than private study,

scholarship, or research; and

(2) The library or archives displayevpramiﬂegtli, at the

place where orders are accepted, and includes on its

" order form, a warning of copyright in accordance with
requirements that the Réegister of Copyrights shall
prescribe by regulation.

(e) The rights of reproduction and distribution under this

section apply to the entire work’, pr to a substantial part

of it, made from the collection of a library or archives where

the user makes his request or from that of another library

or archives, if the library or archives had firat determined,

on the basis of,a reasonable investigation :. . a copy
ar phnnate:afd‘gg the copyrighted work cannoi be obtained
at a fair price, if: T :
(1) The copy becomes the property of the user, and
the library or archives has had no notice that the -

copy would be used for any purpose othér than private

study, scholarship, or regearch; and

(2) The library or archives displays prominently, at

the place where orders are accepted, and includes an

its order form, a warning of -copyright in accordance

with requirements that the Register of Copyrights shall

prescribe by ‘regulation. .
(f) Nothing in this section--

~ (1) shall be construed to impose liability for copyright
infringement upon a library or archives or its employees
, for the unsupervised use of reproducing equipment located

on its. premises, provided that such equipment displays

a notice that the making of a copy may be subject to
the copyright law;

oo
Cre
-
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- 62) excuses a persnn who uses ;ugh reprodi :;ng equlpr
ment or who requests a copy under subseftion (d) from liabil=-

. . . ity for copyright 1nfr1nggmen§ for any such act, or for
S s any later use of such cnpy, it exceeds fair use as pravidéd
‘ S by secti ‘197

‘in .any way affe:ts the rlght of fglr-uﬁg as p:nv1ded

gi , o ,by sectin -107; or any contractual obligation assumed at
*%@%ﬁ!; Pl ‘any tlme by the llhrgry or archives when it obtained a
. I P . copy or phonorecord of a warE’in its collections."
) (g) The righta of reproduction and distribution under this
" . --pection extend to the isalated and unrelated ‘reproduction or
! distribution of a sqngle copy or phonorecord of the same materlal
on aeparate accaslnns, but do not exténd to cases : /
llbrary or grzhives, or its employee:: . -
(1) is aware or has substantial reason to believe that - -

it is engaging in the related or concerted reproduction’
or d15tr1but§pn of multiple copies or phonorecotds of
the same material, whether made on one. occasion or over
a per1nd of time, and whether intended for -aggregate use
by one or more individuals or for separate use by the
individual members pf a group; or .

(2) engages in tﬂp aystemgtlc repraductlﬁn or
. _ distribution of single or multiple copies or phonorecords
4 of material described in subsection (d).

B (h) The rights of reprﬂductlﬂn and distribution under this
section do not apply to a musical work, a pictorial, graphic
or sculptural work, or a motion picture or other audio-visual
work, except that no such limitation shall apply with respect
to rights granted by subsectlnna (b) and (c). . ,

The full Judiciary Eummi;tee of thé Senate reported the bill
. R . ST
on July 3, 1974. There is considerable discussion of Section 108 in the

: . 1
Senate Report. The legislators had found it diffiéult to define "systematic

reproduction or distribution," althnugh they gave three exsmples c?‘llbrary
: 57/
practice prnhlbltéd by Section IOBCg)(l)‘Bnd (2). The Report goes on

? state the Qllnwmg : .
The committee believes that section 108 provides an appro-
priate statutory balancing of the rights of creators, and the
¢ needs of users. However, neither.a statute nor legislative
history can specify precisely which llbrsry photocopying practices
cnnsf1tute the making of “single copies" as distinguished from
“systematic reproductieon.” Isolated slngle spontaneous requests
must be distinguished from “systematic reproduction.”
The photocopying needs of such aperatigﬁs as multi-county
regional systems, must be met. The committee therefore
recommends that representatives of authors, Bpak, and

U

67/ 5. Rep. No. 983, 93d Cong.; 2d Sess. 122 (1974). =~

B
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‘ .. ‘perindical publishers and other owners of copyrighted ma-
" terigl mket with the library comfitnity to formulate photo- °
copying guidelines to assist library patrons' and employees. .
Concerning lilirary photocopying practices not authorized )
by this legisJation, the committee fecommends that workable
" clearance and” licensing procedures be developed.

In adopting these provisibns on library photocopying, the-

committee is aware that tlirough such programs .as those of the

Nationdl Commission on- Libraries and Information Science there

‘will be a significant evolution in the functioning and services

.~ of libraries. To consider the possible need for changes in

N i copyright law. and procedures as a regult of new technology,
title II-of this legislation establishes a National Commission 7
on New Technological Uses of Copyrighted Works. It is the desire °
of the committee that the Commisgion give priority to those
aspects of the library-copyright interface which require -
,further study and clarification. 68/ ' - oa

-

.k

5. 1361 Wasé;hen referred to the Senate Gaépgfcé'éammitteé on
July 9, Thg Cnmmerge Cnmmit;ee améndéd ;everal,settinﬁs ggd reported the
'bill July 29, 1974, | | *
: The Senate passedrs. 1361 with several amendments ﬁn_SEptember 9. K

The "end of the 93d Congress was app:ﬂéghiﬁg and it did not seem

likely thst’;here would be time for S. 1361 to be consideredfin the House of
REpfééEﬂQEEiVEB; On the same day that s. 136% passed the Sehate, Egnatﬂr
McClellan intfﬂduced 8. 3976, an interim bill which, among %Gther pfnvisings,
would establish the National Commissinn on New.Technﬁlngic§1 Uses af‘;
Copyrighted Works. The Senate considered ané passed thé bill within the one
day, Septembe; 9, 1974. ‘

.. The House SubﬁﬂmmitthAhEldwawhégfing on S: 3974 on November 26." ¢

The Register of Copyrights testified at the hearing in Eupparé of thereétablishmént

oy .
<l
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T 69/ ' : :
of the Commission. 7_ The b111 wgs amended to 1nclude “at least one member

‘Eelected from amnﬁg»experts 1n consumer prﬁtect§nn affalfs" on “the Cﬂmmigslgﬁ.

* The House: Juﬂlcisry Committee regnrted ‘the bill .on December 12, 1974, with a
: L

dis § nting view by Repreaentatf}g Robert F Dtlngn appns1ng the E&tabllshment
o | 70/ . e
 'ﬂf§th Gﬁmmiégxsn.' Ihe HnuBE of Représentatlves cﬁﬁsldered and. psased the

~bill on December 19, 1974. ‘It was then slgned,ﬁy Pfesiiéﬁt Gergld Ford on

on December 31, and became Public Law 93-573.

-

< ) TEE NINETY-FOURTH CONGRESS . . °

i

Early in Ehe 94th Cangregs a copyright revsion bill was introduced

grx,hy Senator McClellan as S 22 on January 15 1975 and by Representatlvg

v
Kgstgnmeier as H.R. 2223 on January 28. The bill wag gubstaﬂtiaily the ff

the same as S. 1361 which had been pa%ged»by the Senate in the 93d, Congress.
' : : ’ 71/

, The Senate Judiciary Committee reported 5. 22 on November 20, 1975. °
In its disscussion of Section 108(g) the Commiftee repeated'
its recommendation that , b

representatives of authors, book and perindical publishePs and
_ other owners of copyrighted material meet with the library community
’ . to formulate photocopying guidelines to assist library patrons
and employees. Concerning library photocopying practices not
authnrlged by Eh1s 1Eg1slat10n the ﬂﬂmmlttee rEanmménds Ehat

® . . . e

i -

69/ Copyright Hlscellggyiiﬂeaflng before the Subcomm. on_ Cﬁufts Civil
Liberties, and the Administration of Justice of the House Comm

JudlElafy on 5. 3976, 93d Cong., 2d Seds. 6 (1974).

70/ H.R. Rep. No. 1581, 93d Cong., 2d Sess. 17 (1974). il

71/ S. Rep. No. 473, 94th Cong., lst Sess. (1975).

72/ 1d. at 71. : _ _ .
127 L . .
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' The discussion went on to state that

, Itis still ﬁ%certain how fdr a library may go under-the
' . Copyright Act of 1909 in supplying a phntocopy nof copyrighted
.material in its collectinn, The recent case of The Williaws guc
- Wilkins Company v. the United States failed to significantiy
"l 'illuﬁiﬂsté’thétapplitaéinn of the fair use doctrine to library
photocopying practices. Indeed, the opinion of the Court of
Claims said the Court was engaged in "a 'holding operation' in -
the interim ‘period before Congress enacted its preferred solution. -
] While.the several opinions in the Wilkins case have given the
o« Congress little guidance as to the current stat 1
fair use, these opinions provide additional support for the . »
' balanced resnl®ion of the photocopying issue adopted by the
- Senate last year in S. 1361 and preserved. in section 108 of thig -
legigation. As the Court of Claims apinion succinctly stated -

"there is much to-be sf§id on all sides /'

In adopting thése provisions on library photncopying, the
committee is aware that through ‘such programs 'as those of the
Aational Commission on Libraries and Information Science there will

, ~be a significant evolution in the functioning and services of

b libraries. 'To consider the possible need for changes in copyright
law and procedures as a result of new technelogy, a National
Commission on New Technolagical Uses of Copyfighted Works has been
established (Public Law 93-573), 73/ ' )

B

Subae¢:idﬁ 108(£)(4) was added to the bill

[Bly the adoption of an gmendggnf Proposed by Senator [Howard)
Baker [of Tennessee). It is intended to permit libraries
and archives, subject to the general conditions of this
section, to make off-the-air videotape recordings of television
news programs. Despite the importance of preserving televising
news, the United States currently‘has ne institution performing
this function on a systematic basis, S
The purpose nf the clause is to prevent the copyright law trop
precluding such operations as the Vanderbilt University Televig. .
‘News Archive .... 74/ . .

The text of the new subsection is as .. yg:

* § 108 (f) Nothing in this section--
(4) shall be construed to limit the reproduction and distri-
bution of a limited number - of copies and excerpts oy a

73/ 1d. ’ 5

74/ Id. at 69.
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11bfary or_archives of an aud13v1sual news pfggram : ' .
5ub]ect to clauses (1), (2), or (3) of subsection (a). - .
7 T IO
Subsection 108(h) wds ‘changed in this version ta'reéd' -

, § 108(h) The rightsvaf reproduction under this sEctlnn do not -
apply to a musical work, p;ctgrlal, graphic or sculptural quk

. ~ or.a motion picture ﬁrlﬂEth audiovisual work other than an aud1n=

« :  visual work dealing with news, except that no such limitation shall

apply with respect to rights granted by subsections (b) and (c).

. -
"The Senate approved s. 22 unanimously on Fébru%?y 19, 1976.
-The House Judiciary Subecnmmittee ﬂﬂ‘Cﬁufﬁsi inil Liberties, and
A ’ 4 ’ - ‘ » [ ooy ! . A 7 . E/
the Administration of Justice held 18 days of hearings on H.R: 2223 in 1975.

AThé Register of Copyrights testified at several hearingé nd presented material

from the Second Supplementary REpﬂft ﬂf the ReglstEf ﬂf CDprlEhtE,EE

) ) During tﬁstlmﬂﬂy received at these hearlngs, representaflxis of tha
. 77/ .
six national Ilbrary EEEﬁCiEtlnﬁE, T and adthar ‘and publisher associations °

discussed, among ctherbrnpici; the defini 1nn of "systematic reproduction"

and a proposed copyright/clearinghouse.

v Testimony or statements from the‘fnllawingrappear in the fecord: .

+

Page

Edmon Low, the six national library associations,
with Julius Marke, John P. McDonald, Joan T.
Adams, Susan Sommer, Frank E. McKenna, James A,
Sharaf, William North, and Philip Brown . . . . . . ., 184=216

-

73/ Copyright Law Revision; Hearings before the Subcomm. en Courts, Clvll

beerriés, _and the Admlnlstratlnn mf Justice of the Hauae Comm. on the

Judiciary on H.R. 2223 94th Cong. 1sf Sess . (1975)

76/° The Report has not yet been published. Copies of the Draft are available

Trom the Copyright Office.

77/ American Library Association, Association of Research Libraries, Medical

Library Association, Music Library Association, Special Libraries Association.
. L

5
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Irwin Karp, Authors League . . ., . ., . . coa . 216=25, 240-41
Charles Lieb, Association of American Publighef%:i,. . 225=-29, - 240

. Robert W. Cairns, American Chemical Society, -

* with Richard Kenyon, Stephen Quigley, and .
William Butler . .-, . , .. . . . . 229-36, 241-51
Townsend Hoopes, Association of American Publishers . . . . 237-40
Bella L. Lindeny Linden & Deutsch B 242
American Business Press, Inc. . . A 2572%54
Julius J. Marke, Assoc. of American Law Libraries . . . . 254=60

< -~ William M. Passano, Williams and Wilking . . , C e e e . 260-61

David Mathews,.Dept. of Health, Education and Welfare . . . 261=62

Kevin J. Keaney, Federal Librariags Assoc. . . . , . . . . 262-63

John B. Hightower, Advocates for the Arts, ; ‘

Associated Councils of the Arts . . . . s = & .« = 263-65

Ray Woodruff, Montana State University . . . v« . 265-66

Leo J. RasKind, Association of American Law Schools, R
: American Association of University Presses and

American Council on Education . . . . s s e . .. 269=72
Edwin Meele, Educational Media Producers Council . .. . ., , 317

Ernest R. Farmer, Music Publishers Association; .
' National Music Publishers Association . ., . . ., , , 346@£§
Albert Warren, Independent Newsletter Association . . . . . 367-68
Rondo Cameron, educator and author . P Xy 2 A
, : Association of American Publishers . . . . . o+« . . . 2198-2370]
v Authors League of America , , ., . , . . . e e e o o= 2203=06

Nationak Commission on Libraries dnd Information

Science )

A 2239

9

= During the October "hearings the Register of Copyrights in a discussion

of the.Second Supplementary Report outlined the history of Section 108, defined

some of the continued prgblsms in the interpretation of the section, and
1 ) ) .

called for "a much clearer statement in the report concerning the interrelation-
"ship between sections 107 and 108, and a careful look at the wording and
T , 78/ ’
content of subsections (g) and (h)."
She went on to say tpat
A line must be drawn between legitimate interlibrary loans

using photocopies instead of bound books, and prearranged

i

[ - P

18/ Hearings on H.R. 2223, supra note 72, at 1801,
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understandlngs that result in a particular library ggree;ng fo
become the source of an indeterminate number of phutgcapiea. To
i . - find that line and draw it clearly is one of the most dlfflcult'

T - 'leg;alative tasks remalnlng in/ thg rev151un prﬂgtam.

I also indicate that I th;nk CDHTU, the new National
Commission on New Technological Uses of Copyrighted Works,
should not be forgottgn here. There. are legitimate th;ngs
it can do. But, at the meeting . yeate:day, at one point,
there was a ‘suggeéstion made that they shouldn't try to

7 reinvent the wheel and that the Congress has a long his-

s tory behind this provision. And I think that proposals

. are coming to you, and maybe already have, .that -you should

: delay action on, or you’ should make interim action, pendlﬁg

what CONTU does. And I don't argue with that, as long as

you lay a groundwork for what it does. I do feel the

interrelationship between 108 aﬂd the Commisaion should

be addressaed in your report. ' I think it is- important that

you get out of the Commission what you want. You created it

.and it should dg what you want it to dn, in telg;;un to this

prnblem 79/ :

The Register also stated that- the phfaae "without any purpose of

dlfest or indirect commerical advantage' was a problem wlth respect to
BD/
special libraries and needed clarification.

' - Appendix 2 of the hesrig§§f§clumes contains a series of eighteen

"Briefing Eapefs on Current Issues Raised by H.R. 2223" pre *’fed by the staff

81/
gf the Copyright Office, one portiocn of which covers Section 108. Appendix 3

is the "Report of Working Group of Conference on Resolution of Copyright
. 82/ : .
Issues (Dealing with lefary Phatﬂcnpylng) "

After these extensive hearings and the public markup sessions

which followed, the House Subcommittee reported the bill on August 3, 1976.

79/ 1d. at 1801-1802.
B0/ 1d. at 1804. * :
81/ 1d. at 2057, S

82/ 1d. at 2092.

Ny
o
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" The fuil‘Judiciary Committee of the Hﬂuse-fgﬁcfted the bill without further

-

méndme t on September 3. The Subcommittee. had made two changes in

-]

» Sectien 108 which the Judici ary Cammlttﬁe actepted and explalngd in this way .

HﬂltiplézﬁﬂﬁiEE gﬂd'systemati§m§3prnductisn-

u

extend Eﬂly tg the 1Ealated and unrelated repraduct;nn ai a single
copy or phonorecord of the same material on separate occasions."
However, this section does not authorize the related or concerted
reproduction of multiple copies or phonorecords of the same mater-
ials, whether made on one occasion or over a period of time, and
whether intended for aggregate use by one individual or for sepa-

ate use by the individual members of a group.

With regpect to material described in subsection (d) -~ article
or other contributions to¢ periodicals or collections, and small
parts of other copyrighted works -~ subsection (g)(2) provides that
the exemptidns g?‘sectlun 108 do not apply if the library or archive
[8ic] engages.in "systematic rEpdeuEtan or distribution of single or
multiple copies or phgnnreaards This provision in 5. 22 pravgkéd
a storm of controversy, centering around the extent to which tFRs
restrictions on “systematic" activities would prevent the continuy
tion and development of interlibrary networks and other Arrangeme;
involving the exchange of photocopies. After thorough considera-
tion, the Committee amended section 108(g)(2) to add the following -

prVISG H

rr
s

Provided, that nothing in this clause prevents a library-.
or ‘archives from participating in interlibrary arrangements
that do not have, as their purpose or -effect, that the li-
brary or archives receiving such copies or phonorecords for
distribution does so in such aggregate quantities as to
Bubstitute for a subscription to or purchase of such work.

In addition, the Committee added a new subsection (i), to section
108, requiring the Register of Copyrights, five years from the effec—
tive date of the new Act and ‘at five-year intervals thereafter, to
report to Congress upon ''the extent to which this section has
achieved the intended stdtutory balancing of the rights of creators
“and the needs of users," and to make appropriate legislative or other
recommendations. As ncted in connection with section 107, the Lom-—
m1ttee alsg amended sectlan EDé(c) in a way that wsuld 1ﬁsulate

thls gmendmént is dlSCuSEEd belcw.
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igé-v !' : : i;; ﬁ.;,k;f. )

The kéy phraaea in the Cummlctee 5 amendment

of EEEtlﬁi 108

(g)(Z) are '‘sggregate quantities” and "substitute for a sugicr;pﬁ

tion to or pﬁﬂchgge of" a
in practice, Eheae provisions w111 require the development 'g@n
1mplemencst1nﬂ af mn:e—ar—less spec;f;c gu;dellnea ‘eptablislin

- The NEEanEl Camm;sslan on New Technnluglcal
Works (CONTU) offered to provide good offices in helping tﬂ‘ﬂevelap

these guidelinea,
text of gu1dE1;ﬂEE has not, yet been achieved,

reason to hope that W1th1n the next month; some
reached on an ;nltlsl set af gu1de11nes covering practices undet
section 108(5)(2) 83/ ' -

t

3 work. To be 1mplemgnted effectivi ly |

Uses uf Eaﬂyf;ghzed

This offer was accepted and; although :he*fingl
the Committee has )

agreement can be -

L= . s
. =
Lo,

The Hauag Camm— tee—alsn addfesged the imsue of "1nd1rect . =

commercial advsﬁ;gge" in Eectlun 108(3)(1) which the Register af any igh

\

had pu1ntgd out a8 an area peedlng claflflcatlnn in the hearlngs on H.R. 2223:

The. reference to “indirect commercial advantage' has raised
questlans as to the status of photocopying done by or for
libraries or archival, enllgctlung within industrial, profit-

making, or proprietury
develapmen; departmen;s,,

istitutions (such as the research and
if chemicals, pharmaceutical, automo- '

bile, and eil :atpars;;nns, the 1;bt3ry of a proprietary hospital,
the cﬂllEEthnE awned by a 1aw or medlcal pgttﬁéish1p, etc. )

and the pruhlb;t;aﬂg agalnst "”ult;ple" and "systemﬂt;c" phutu—
copying in section 108(g)(l) and (2). Under section 108, 'a-

library in a ptﬂflﬁﬁmaklng organization would
Eo:

(a) use a.single subsgr;ptlan or copy to
Empluyees with multiple copies of material
their work; or ] :

(b) use a single subscription or copy to
on request, with single cqﬁies af material

lgwn:k Hhege the arrangement is “systematic”
deliberately subatituting: photocopying for
purchase; or

(c) use lﬂ;érlibrafy loan" arrangements

not be authorized

suﬁply its
relevant to

¢ %

supply its employees,
relevant to their

in the sense of
subscrlptlan or

for thaining

photocopies in such aggregate quantities as to substitute
for ‘subscriptions or purchase of material needed by employees

im their work.

Moreover, a library in a pfﬂfﬁ%‘%aklng organization could not
evade these obligations by lnﬂtalllng pfnduclng Equ1meﬂE
on-its, premises for unsuperVLE§d use by the orgdnization's staff.

¥

— - . '%s B

Rep. No. 1476, 94th Cong., 2d‘Sess. 77 (1976)
Rec.

- Ty

oz

=8

H10727 (daily-edition, Sept. 21, 1976).

orrections ‘appeared
i

» —
A



Isolated, spontaneous making of single photocopies by a
library ina for-profit organization, without any systematic
' effort to sulstitute Photocopying for subscriptions or purchases,
would be covered by section 108, even though the copies are
. furnished to the employees of the organization for use inp their
' work. Sim{larly, for-profit libraries could participate in
interlibrary arrangement's for exchange of Photocopies as long
as the production or distribution was not "systematic. "
These activities, by themselveg, would ordinarily not be con-
sidered "for direct or indirect commercigl advantages," gince
the "advantage" referred to in this clause must attach to the
) immediate commcrcial motivation hehind the reproduction or
distribution itself, rather than to the ultimate profit-making
motivation behind the enterprise in which the library is -
located. On the other hand, section 108 would not excuge ,
reproduction or distribution if there were a8 commercial motive
behind the actual making or distributing of the copies, if multiple
copies were made-or distributed, or if the Photocopying activities
were "systepatic" in the sense that*their aim was to substitute .
for subSﬁr§incﬁs OF purchases, 84/

The Report cqnéains, in addition, the Guidelines for Classroom

copying in Not-for—Profit Educational Institutions . and Guidelines fo-

‘gl/

THE CONTU GUIDELINES

On April 2, 1976, the National Commission on New Technological Uges

»f Copyrighted Works (CONTU ) adopted the following resolution:
BE IT RESOLVED, that the Nationa] Commission on N¥y Tézhnalagi 1
Uses of Copyrighted Works shall offer itg assiatance to the Subc@mmittee
on Courts, Civil Liberties and the Administration of Justice of the
House Committee on the Judici
guidelines relatine to librery

in helping to develop language and
photocopying in the Senate Bill 22,

The House Subcommit e dccepted the Conmission'y offer, as did the

‘hairman of the Senate Judiciary Subcommrtteg Senator MeClellan.

ﬂ/ Id. at 74.

5/ 1d. at 68,

6/ Id. at 70.
7/ For a fuller Jiscuﬂsiun, sec pp. 134-137, fupra.
+ : -5;), ]

L Lo 4
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The Commission requested written statements from parties who had expressed

interest in the library photoc pying_issua throughout the legislative

.

proceedings The following submitted comments
American Association of Law Libraries
American Institute of Physics =
American lerafy Association, )
American Society for Testing and Mateérials
Association of American Publishers , ’
Association of Research Libraries
Authors League of America, Inc. )
' Ben H. Weil
Harcourt Brace Jovanovich, Inc.
Macmillan Publishing Company, fuec.
Medical Library Association
Music Library Association .
National Cgmmissl on Libraries and Information Science
National Libfgfy o edicine
Special Libraries Asdpciation
Williams and Wilkins Company. \
: i BH/ N
At its meeting on June 9-10, 1976, the Commission discussed the
comments received and began to draft guidelines. These draft guidelines
. ) 3
were ﬂubmitted'eﬁé%he interedted parties, further comments were received,
and a revised draft was drawn up. Representatives of the principal library,
author, and publiaher organizations accepted the revised guidelines, which
were then submitted to the Chairman of the Conference Committee on September 22,
1976. The text of the guldelines may be found on pp. 136-137 of this Report.
&
THE CONFERENCE REPORT
§. 22, as reported by the House Judiciary Committee, was approved by the
House of HRepresentatives on September 22, 1976. A Conference Committee was
#8/ Transcript, CONTU Meeting N 4 (1976). PR 254 766
: - y
LI 2 % /
AL K
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appointed to reconcile the differences in the two versions of the bill; as
noted above, the Senate had approved S. 22 gsome seven months previously.

The Conference Committee accepted the H¢ _se version of Section 108 along with

the CONTU Guidelines, which were included in the Conference Report.”
; o ; .

The Commiittee alsoc éave a further clarification of "indirect commercial
’ : 90/

advantage"” as used in section 108(a)(l) in relation Eg\praprietary libraries,

s Both Houses of Congress accepted the Conference Committee version of
91/
8. 22 on September 30, 1976, and President Ford signed the bill on October 19. —

9/ H.R. Rep. No. 1733, 9%th Cong., 2d Sess. 72 (1976).

- ] = ~
91/ Pub. L. No. 94-553 (1976). -
%,
B
\
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APPENDIX B

. \F : PUBLIC LAW 93-573

TITLE I1 -~ NATIONAL COMMISION ON NEW TECHNOLOGICAL USES OF

§ v M
i ot

COPYRIGHTED WORKS

ESTABLISHMENT AND PURPOSE OF COMMISSION
,7 -:sz T

SEC. 201. (a) There'is hereby created in the Library of Congress a
National Commission on New Technological Uses of Copyrighted Works (here-
after called the Commission).

(b) The purpose of the Commission is to study and compile data on:
) (1) the reproduction and use of copyrighted .works of authorship =-
(A)  in conjunction with automatic systems capable of stor-
ing, processing, retrieving, and transferring information, and
(B) by various forms of machine reproduction, not including
' reproduction by or at the 'request of instructors for use in face-
. to-face teaching activities; and
é;, (2) thé creation of new works by the application or intervention
‘of such automatic systems or machine reproduction.

(¢) The Commission shall make recommendations as to such changes in
pyright law or procedures that may be necessary to assure for such pur-
ses access to copyrighted works, and to provide recognition of the rights
"copyright owners, J)

¥

MEMBERSHIP OF THE COMMISSION

P SEC. 202. (a) The Commission shall be ‘compsed of thirteen voting
g“mgﬂ@grs,*appéintéd as follows:

(1) Four members, to be appointed by the President, selected from
authors and other copyright owners ; -

(2) Four members, to be appointed by the President, selected from
users of copyright works:

(J)  Four nongovernmental members to be appointed by the President,
selected from the public generally, with at least one member selected
from among experts in consumer protection affairs;

(4) The Librarian of Congress.

(b) The President shall appoint a Chairman, and a Vice Chairman who
shall act as Chairman in the abasence or digability of the Chairman or in the
event ot a vacaney in that office, from among the four members selected from
the public generally, as provided by c¢lause (3) of subsection (a). The
Register of Ccpyfights\fhall gérve ex officio as a nonvoting member of
the Commission. . .

(¢) Seven voting members of the Commission shall censtitute a quorum,
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(d) Aﬁy vacancy in the Commission shall not affect its powers_and shall
be filled in the same manner as the original appointment was made.

COMPENSATION OF-MEMBERS OF COMMISSION

SEC. 203. (a) Members of the Commission, other than officers or

employees of the Federal Government, shall receive compensation at the rate
of 5100 per day while engaged in Ehe actual performance of Commission duties,
plus reimbursement for travel, subslstence, and other necessary expenses in

connection with such duties,

(b) Any members of the CQmmlEEIEﬂ who are officers or employees of
the Federal Government shall serve on the Commission without compensation,
but such members shall be reimbursed for travel, subsistence, and other

necessary expenses in connection with the perfarmance of their duties.

4
: STAFF ]

SEC. 204. (a) To assist in its studies, the Commission may appoirt a
staff which shall be an administrative part of the Library of Congress. The
staff shall be headed by an Executive Dijrector, who shall be responsible to
the Commission for the Administration of the duties entrusted to the staff.

(b) The Commission may procure temporary and intermittent services to

extent as is authorized by section 3109 of title 5, United States

it Tates not to exceed 5100 per day. v

EXPENSES OF THE COMMISSION

SEC. 205. There are hereby authorized to be appropriated such sums as
L ess § tit

way be necessary to carry out the provisions of this title until June 30,
1976
- REPORTS
SEC. 206. (a) Within one year after the first meeting of the Commission
it shall submit to the President and the Congress a preliminary report on its
activitiegs.
(b) Within three years after the I,

enactment of this Act the Commizsion
shall submit to the President and the Co z85 a4 final report on its study
and investigation which shall include it> recommendations and such proposals
for legislation and administrative action as may be necessary to carry out
its recommendations.

\

&
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(¢) 1In addition to the preliminar fépﬂft and final report required bygaxx
this section, the Commission may publi such interim reports as it may deter?
mine, iﬁcludiﬁg but not limited to consustant's reports, transcripts of
testimony, seminar reports, and other sion flndlngsj/ o

s

A

1

SEC. 207. (a) The Commission or, with the ,authorization of the
Commission, any three or more of ita mémbers may, for the purpose of
carrying out the provisions of this title, hﬂld hearings, administer oaths,
and require, by subpoena or otherwise, the attendance and testimony of
witnesses and the production of dgfumEﬁtafy material.

(b) With the counsent of the Commission, any of it
any meetings, seminars, or conferences CDﬁEldErEd spprgpf'

t-

a forum for discussion of the prmblems with which 1

TERMINATION

SEC. 208. On the sixtieth day after the date of the submission of its
final report, the Lﬁmmlaslmﬂ shall terminate and all offices and employment
under it shall expire.

— Be_it e nacted by the Senate and House of RepresentaFiwes of the United
States of America in _Congress bled, That: section 206(b)“of Public Law
93-573 is amended to read as f

"(b) On or before July 31, 1978 the Commission shall submit to the
President and the Congress a fin nal report on its study and lnvestigation
which shall include its recommen 1dations and such proposals for legis-
lation and admlnlqtfHELVF action as may be Necessary to carry out its

fécﬂmm&ndaﬁlﬂ1b
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THE COMMISSIONERS g/%
F ' = 4
Stanley H. Fuld: Judge Fuld, Chairman of CONTU, served as
-Chairman Associate Judge of the New York Court of

Appeals from 1946 until 1966, and as Chief
Judge of the State of New York and the New
York Court of Appeals of New York, from 1967
through 1973. He is currently Special Counsel
to the law firm of Kaye, Scholer, Fierman,
Hays and Handler. He received his LL.B. from
Columbia University Law School in 1926, and
honorary LL.D. degrees from a number of
colleges and universities. He has served

1, on several occasions as a judge in the
Nathan Burkan Memorial Competition sponsored
by the American Society of Composers, Authors
and Publishers.

Melville B. Nimmer: Professor Nimmer teaches Copyright Law,

Vice-Chairman Constitutional Law and Contracts at the
University of California, Los Angeles. He is
the author of the trEEElEE Nimmer on Copyright
and of the casebook entitled Cnpyrlghti§@d Dther
Aspects of Law Pertaining to L;Eerary, Hu51¢sl
and Artistic Works. He has also written
numerous atrticles dealing with both freedom of
speech and copyright. He has been active in
international copyright meetings and has
served at various times as consultant to both

the Berne Convention Secretariat and UNESCO's
Copyright Division.

George D. Cary:- / Retired Register of Capyrights, Mr. Cary began
his career with the Copyright Office in 1947 after
serving in the Navy during World War II as
Lieutenant Commander. In the Copyright Office,

- Mr. Cary served successively as Attorney,
Assistant Chief - Examining Division, Principal
Legal Advisor, General Counsel, Deputy Register,
and then Register. CDmmlSSlDﬂET Cary has been
a lecturer at The George Washington Law Center
and the Practising Law Institute. He is also
a trustee of the Copyright Society of the
United States.
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William §.

John Hers

\fi"

Dix:

Karpathkin:

Dr. Dix was, at the time of his death on

ry 22, 1978, Librarian Emeritus of

on University. He retired in 1975 after
completing twenty-two years as Librarian of
Princeton University and had been before th t

an Associate Professor and Librarian at the

Rice Institute, Houston, Texas. He recenzdiL

a Ph.D. in English from the University of
Chicago. He has been Chairman of the Asscciatic
of Research Libraried, President of the Americar_
Library Association and served as Chairman

of both the Intellectual Freedom and the
International Relations Committees of A.L.!
Dr. Dix was also active in international 1:
and cultural activities and served as Chairman
of the United States National Commission f£§
UNESCO. ;
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sity, has been Writer-in-Resi
Academy in Rome, and has been Visitin
the Massachusetts Institute of Techno
Yale, where he presently teaches.

Ms. Karpatkin is Executive Director of
Consumers Union, the non-profit gﬁﬂdutt testing
and consumer- adv1sgry organization that publish

Consumer Reports. Before joining Consumers

Unton. in 1974, Ms. Karpatkin had been enpaged
in the private practice of law, and had served

as Consumer Union's legal counsel for sixteen

years, Ms. Karpatkin chairs the Special

C on Consumer Affairs of the Associatin
0

the City of New York, and 15 a
e Consumer Advisory Lﬂuncil of the
ew York. She is also a member of the
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Dan M. Lacy:

Arthur R. Miller

E. Gabriel Perle:
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‘and also d ireac

‘copyright division

is Senior Vice-President and Executive

t to the President, MeGraw-Hill, ~Inc.
3 until 1966, Mr. Lacy was Managing

[
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view on copyright. He later served
veral years as a member and chairman of
lustry's Copyright Committee. Commissioner
& attended international copyright

2nces both for the International Publishers
ion and the United States delegation.

a4 member of the American Library
and served for £ number of years

icer of the Library of Cougress.
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Law at Hdrvard Law School since
or Miller was Chairman of the

Security and Privacy Council

cted the Association of America
Law Schools Project on Computer-Assisted
Instruction. While Professor of Law at the
University of Michigan Law School from 1965 to
1972, Mr. Miller served as Advisor to the
Special Committee on Computer Research for the
State Bar of Michigan. Computer technology
and aspects of copyright are among the many
topics on which he has testified, lectured,
and written.

1972, Pr
MEEEéLhu
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Vice President-Law for Time, lnc., Mr. Perle
has long bFEﬁ active in the Copyright Society
of the United States He has been President,
Vice President and a member of the Board of
Trustees of that organization.  In 1972 and
1973 he was Vice President of the United

1
States Trademark Association and served as a
Director from 1969 through 1972 and from
1974 until the present. Also active in

]
Association and the Ass

of the City of New York, he has .been Chairman

of the Copyright Dlv1%lﬂn of the Patent,
Trademark and Copyright Sectian of the ABA

LW

r of the American Book Publishers Council,
bility for representing book industry



-wbert Wedgeworth:

Alice E. Wilcox:

ERIC

Aruitoxt provided by Eic:

Mr. Sarbin is Executive Vice President and a
Member of the Board of the Ziff Corporation.

He. was formerly President of the company!s .
magazine publishing subsidiary. Mr. Sarbin
maintains an active interest in education,
writing and lecturing. He is co-author of
Photography and the Law and has written num-
erous articles aﬁdfspéﬁén»frEquently on market-
ing, travel, leisure activity and law-related
topics. He has taught at City College of New
York and Tufts University and in 1971 was

a visiting fellow at the Center for Advanced
Studies in the Behavioral Sciences at Stanford
University.

Executive Director of the Amerjcan Library
Assocliation since 1972, Mr. WedgewortH is the -former
editor of LibraryrRegaurteg and Techfiical Services,
the official journal of the American Library o
Association ResoUrces and Technical Segvices
Division. He is a member of the National Library

of Medicine Biomedical Library Review Committee,

the Chicago Quality of Life Committee and the
Chicago American Issues Forum Committee, &

Ms. Wilcox currently ig Director of MINITEX , i
(Minnesota Interlibrary Telecommunications Exchange)
a program of the Minnesota Higher Education
Coordinating Board. MINITEX administers a network
for the academic libraries in the state and major
public and state agency libraries. She has served
on the National Commission of Libraries and
Information Science's Committee on Periodical
Systems, the Midwest Library Network, and the
Executive Board of the Minnesota Library
Association. 1In 1974 she was named Minnesota
Librarian of the Year,
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Daniel J. Boorstin:

Barbara A. Ringer:

C-5

3

Before being named Librarian of Congress in
November 1975, Dr. Boorstin taught at the
University of Chicago for twenty-five years and
served as Senior Historian of the Museum of
History and Technology, Smithsonian Institution.
Both historian and lawyer, as well as the author
of numerous books, he was awarded the Pulitzer
Prize for Hls:cfy in 1974 for The Democratic
Experience, the third volume of The Amérlcans,

a U. 8. hlstcfy

r
} [y

Register of Copyrights in the Library of Congress
since 1973, Ms. Ringer hag been with the Copyright
Office since 1949 when s g Hegan as an examiner.
She.left the Copyright Offide briefly in 1972 to
serve as the Director of ‘thle Copyright Division
of UNESCO in Paris. Ms. Ringer has lectured on
copyright throughout the world and has written
many articles, monographs, and other document's
on the Bubject which have been published both
here and abroad.
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Arthur J. Levine
Executive Director
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W. Frase
ant Executive
r and Economist
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Mr. Levine was appointed by the Librarian of
Congress in March 1975 as special consultant on
planning for the new Commission and in October
1975 was named its Executive Director. Mr. Levine
has lectured on copyright law and publ;ghlng at
the Praztltlng Law Institute, and is an adjunct
professor of law at Georgetown Law Center. - He is
8 past trustee of the Copyright Society of the
U.5.A. and is chairman of the Copyright Committee
of the District of Columbia Bar Association and
the American Bar Association's committee on Copy-
right and New Technology. He has been chairman
of the American Bar Association' & Committees on
Copyright Office Affairs and on Copyright Law
Revision. He was a contributing editor fo the
American Society for Information Science’

UmnlbUH Capyr;ght Revigion in 1973.

=

Ln economic and administrative
Federal and international
1972 he was vice president

onomic and publlc
ublishing, 11brar1ea,
ly, he was a consulting
e

Mr. Keplinger has a background in the computer
and information sciences having been a Programmer
and system analyst at the National Bureau of

Standards. While at NES he advised the lnstlt te

ey, Computer Sciences on legal problems arisi ing

1rom computer applications. He is% Vice President
Ynd Director of the Computer Law Association and
has served as Chairman of the American Bar
Association's committees on Copyright and Ne
Technology and Government Relations to Copyright .
Mr. Keplinger has written and le ectured extensively
on legal problems arising from computer uge .
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Christopher A. Meyer

Staff Attorney

Fatricia T. Barber
Librarian/Analyst

bavid Y. Peytaon
Policy Analyst
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Squires received his B.A. from Washington
\iversity in St. Louis in 1968 and his J.D.
from the University of Wisconsin in 1973. Prior

to his appointment to the Commission staff in
anuary 1976, he was associated with a law

& _—_1‘

irm in the District of Columbia. He has
lectured in copyright law at the Washington
College of Law at the American University.

M. Meyer served as a judicial clerk for the
Maryland Court of Special :

graduate of the George Washington Univ
and Rutgers Law School. His professional
activities have included membership on the Board
of Governors of the Maryland Civil Liberties
Union, lecturing on the Uniform Commercial . Code,
and memberahxp in the Maryland Bar Association'
tion on legal EdUCEthﬂ\aDﬂ admission to
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Mrs. Barber has received degrees from Rice
University and Simmons College She has been
employed as a Librarian by the Peabody Museum

fof Natural Histdry, Yale University and the

Brown University Library.

Mr. Peyton received a B.A. in ggvetnm—%t
foreign affairs from the University i
in 1974 and a master's degree in public
from the University of California, Berke
1976. . He has worked both for the Deparefent
of Health, Education and Welfare and on an
outside study of HEW reporting requirements
reparding Title XX ot the Social Security Act.
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Dolores K. Daughéffy
Admlnlstratlve Officer

iy

arial and Admlﬂistrat
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u

Mrs. Doughertly has been employed by the Federal
Government for almost’ ﬁhirty;yeafn, in positions
ranging from secretary to supervising research.

She held the pcsitlgﬁ of Research Assistant with
the House Bamiting and Currency Committee for nine
Eﬁ& 1959, Mrs. Dougherty was a member

years. Frp
“of the Reg =th PfEJECf for Revision of the Cgpy-
‘right Law in the Cgpyrlght Office.
& i K
ive SEsff .
\s\
Vieki A. Eu;ke
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APPENDIX E | : .
1;&35 OF WITNESSES .

S Copyright and Ggmpgterfielagednigsues

= : -
: 7

*  Fifth Meeting, April 1-2, 1976, N#Yark City
4 - Ira Herrenstein, Standard and .Poors' : o,
» . William Eustis, Senior Attorney, New York Timeg .
Joseph Taphorn, Copyright Attorney, International Business
- Machines Corporation ' - s
- Paul G. Zurkowski, President,. Information Industry Association
- John Rothman, New York Times Information Bank -

Sixth’ﬂgeting; May 6-7, 1976, Arlington, Virginia

Peter F. McCloskey, President, and Oliver Smoot, Vice-President ,
Computer and Business Equipment Manufacturers' Associarion
Philip Nyborg: Direc;af, Washington Office, American Federation

—

of Information Processing Societies . o .
" with . E

u

Herbert Bright, representing ﬁasﬁgiatigﬁ;fargCgmputing,Maahinery -
William.Moser, representing Data éfﬂtessiﬂg‘ﬁan&gemEﬂt Association
Hefbert‘gﬁlleta representing Computer Society of the Institute
. for Electrical and Electronic Engineers . ' :

- Joseph Wyatt, President, Interuniversity Communicatiéns Council
(EDUCOM) . r ’ ;
A. G. W. Biddle, President, Computer Industry Association S,

with o, ' ¥ , ’ , '
! Carol Cohen; General ﬁmsgl; Applied Data Research -

y

Theodore Lorah, VicE—Pfesidgnt,nINFDBMATIQS
. Terry Mahn, General Counsel, Computer IndusyfyAssociation
. (Paul G. Zurkowski, President, t?fﬂfmﬂﬁiﬂﬁ %ndustfy Association
with e, S T s . J
"« . Joseph Taphorn, Proprietary Rights Committee, Information Industry
(_Assagistian L - K g '
Seventh Meeting, June 9!10;x1976,“grliﬁétén,‘virginis L g
N * ey : . . :
Nichpllas Henry, Diiectérilcgnigr for Public Affairs, Arizona State’
‘University - ' T ) . ‘

- : M

¢ Susan H. Nycum, Esq. ¢ A «

. L. [ . S = i . . P s = s N T,

/ . TheadgfegEucerlus, Commissioner, ‘General Services Administration
" . , e b

A}

" . with .

L i, R .
son, Assistant Commissioner for Autdmated Data Mansgement
sA . .
; N e’ WRinney, Chief, Procurement Policy Branch, Automated Data’

% "' Management ‘Services, GSA . AT : ' S “ .
. e?Rthzt-Ccye:;;Diféctqr, Office of Management Policy and--Planning, 'GSA

. Allige B.- Latimer, Assistant General EﬂUﬂséi, Gs5A .. \ SN

. ' ¢ LAY . i ) i . . . s .
v o . 5o : . . i B . . . N
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August §t21nh£%bgr and ‘Anna L. Hyer, Ad Hoe Committee on Cnpyright Law
Quincy ogers, Executive D;fectar, Damestlc Council on the Right to
o Prlva:y =l o

Elghth Heetlng, September 16-17, 1976, Lés Angeleé Gallfgrnia
Herbert R. J Grosch, President, Association for Computing Hachlnery
. M. Thomas Rlsner, Dicector, Nstlnnal Information Center (NICEM)
- Patricia Ferguson and Donna Ghamberlaln, DQEUEEﬂEELiQn Associates
Information Services, Inc. !
Peter E. Weiner, Head .~Thformation Sgience Depﬂrtmeﬂt Rand Carpafatidﬁ'

Tenth Meeting, November 18, 1976, New ?gf'.CLEy ,5;

Daniel McCracken, Cénsultant
Thlrtégnth Meeting, Harch 31-Apr il-l 1977; Newslgik City s “i
. ; s &
Allen R. Fe:gusaﬁi'EresidEﬁt Publlc Interest Eggnamlza Center
. iFifteénth Heéti;;gi July 11-12, 1977, Washington, D. C. - o : K .

#1riam J. Baumol, Professor of Egcggmigs; Princeton and Hew,YaiF

ol Universities , .
e : with ’ Ty ) v o '
. Yale Braunstein, New York Uni%grsity ’
Rny G. baltmsn Eragrﬂm; anager¥for Iechﬂalagy Tranfer, Institute
" for Computer Sc1gnces 5“; Te¢hﬁalﬁgy, National Bureau Df SEandards
) Slxteenth HEEtlﬂg, September DS 16, 1977, Ghlcagn, Illlnéla : o
4 e
h Daniel McCracken," Vlce PIEEIdEHE Susan Nycum, Chairman, Leggl' . .
*/Iasues Committee, anfl Philip Dorn, Hember, Legal Isaues Camm%%tee .
" Association of Computing Machlnerygf‘
Martin Goetz, Senior Vice-Presiden Applied Data Research
o Frank H. Cullen and Joseph Genovese, Proprietary Rights Committees
o _ Computing and Business Equipment Hanufsgturers Aassociation ) . yd
) Paul G. Zurkowski, President, Joseph Taphorn, Chairman, Saftwsf%“ . [
ro Cnmmlttee and George C. Bafan Legal Advisor, Séftware Committee, -
/ Infﬂrmat;an Industry Assdtlatlan

o %

¢ Eighteenth Heétiﬁg, Nav&mber 17-18, 1977, Cambridge, Haégaﬁhusetgs

Richard I.:Miller, Vice-President, Harbridge House, Inc. '

o
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Nineteenth Meeting, January 11-12, 1978, Los Angeles, California

Roger Borovoy, Vice-President, General Counsel and Secretary,
Intel Corporation '

o ,
) - Twentieth Meeting, February 16-17, 1978, ﬁew York City s
oo we——s.. Theodor H. Nelson, Author ’ : : o
E ... L.
. ﬁgpygighé and Photocopy Igéﬁeg : ‘ P
Third Meeting, December 18-19, 1975, New York éi;y
David .Catterns, Legal Reéeafzﬁ:foicet, Australian Copyright Council
_ - _ _
. Fifth Meeting, April 1-2,71976, New York Citg'
' Samuel Fréedmgaj Research Publications
John Rothman, New York Times Information Bank - i}
Eighth Mgeting,-September 16-17, 1976, 'Los Angeles, Califafﬁia * _Q&j

isn.

Patricia Ferguson and Donna Chamberlslﬁ, Ddcumentation AEEEEIEEEEV
Igformation Services, Inc.

Ninth Meeting, October 21-22, 1976, Arlington, Virginia
) . .
Vernon E. P mﬂur, Public Research Inétltute Centef for Naval Analyses
. . ‘Donald K1ng, King Resean ch, Ine.
' . Melvin S. Day, Deputy leectat, and H. Schoolman, Assistant geputy
Director, National \Library of Medicine N
Gordon Williams, Director, Cepter for Research Libraries
Thomas D. C;llles Direftnf Linda Hall Library
Maurice B. Line, Dlrectnr, BfltlEh Library LEﬁdlﬁg Divisiog

%

Eleventh Meeting, January 13-14, 1977, Arlington, Virginia

Richard A. Farley, Director, and Wallace Olsen, Deputy Director of
Library Services, N§§15n51 AgrLcultursl lerary
Gerald Sophar, fofmer Executive Director, Comdittee to Iﬁvestlgaté

. Copyright Problems Affecting CammUﬁ;catlan inYScience and- Education,
 Inc/% ! , 7
Edfard C. Hclfvlne Manager , Technical Asgessment, Xerow Corp.,
* - Ben H. Weil, Exxon Resefrch and En_ lneer;Fg Contpany A
. D et :
. - 3
. U ,
= -
L
o 27 -
- “ P
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L ‘, ﬁv . i ) . o
- R Peter F. Urbach, Deputy Director, National Technical Information

Service . |
.- Charles Lieb, Copyright Counsel, Association of American Publishers
"« Paul G, Zurkowski, President, Information Industry Association

» Irwin Karp, Authors League of America
Thirteenth Meeting, March 31-April ‘1, 1977, New York City

+ ‘Charles Lieb, Cofright Counsel, Association of American Publishers

I _>UiEh N S . . - -
Michael Harris and Ben H. Weil: for the Agsociation of American
Publisghers

» H. William Koch, Director, American Institute of Physics

- Ed Brown, President, Newsletter Association of America

.« .Allen R. Ferguson, President, Public Interest Economics Center

Fifteenth Meeting, July 11-12, 1977, Washington, D. C.

Fritz Machlup, Professor of Economies, Princeton and New York
Universities . . . '

.+ Vernon E. Palmour, Public Research Institute, Center for Naval Analyses

- Allen R. Ferguson, President, Public Interest Economics Center and Bert
- Cowlan, Co-Director, Public Interest Satellite Association

" with £ & ) . ) .
Larry Haverkamp, Public Interest Economics Center
Sixteenth Meeting, September 15-16, 1977, Chicago, Illinois
- Donald King, President, King Regearch, Inec.
, . Stevens Rice, Vice-President, University Microfilms

Seventeenth Meeting, October 21, 1977, Washington, D. C.
- Frank E. McKenna, Chairman !- Cos
with - ,
Julius L. -Marke, Edward G, Holley, John G. Lorenz, Nina Matheson, and
Susan Sommer, Members of the Committee on Copyright Law Practice and
, Implementation, Council of National Library Associations
. Eugene Garfield, President, Institute for Scientific Information, Inc.
;é Irwin Karp, Esq., Authors League 6f America s , :
.7 Charles Lieb, Copyright Counsel, and Michael Harris, Association
" of American Publishers
- - . Ben H. Weil, Vice-President and Secretary,
' with
David P. Waite, President, and Michael Harris, Chairman of the Board,
Copyright Clearance Center, In : .

Twentieth Meeting, February 16-17, Wew York City '
{/ - Michael Harris, Chairman of the Board, Copyright Clearance Center, Imc.:
i
— .
A"s,‘ - N .
g:.\;; i
. §
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iinentysfitst Meeting, April 20, 1978, Washington, D. C.
: ¥,

» Douglas Price, Deputy D;rec;ar, National Commission on,Libraries
and Infarmgtlgn Science Qﬁ

. William Frawley, PharmaceuticalgManufacturers Associat/ion

» Paul G. Zurkowski, President, Information Industry Association

. Franf E. MgKenna, Ehalrman, Committee on’ Capyrlght Law and Implem5ﬁtatiﬁn,f-
Council of Natlﬂnal Library Associations ¥ i

with '

BEllen Mahar, Jghn Lorenz, Naomi Broering and Eileen Caake Hembers

. Charles Lieb, Asscciation of American PubllﬂthE

Witnesses Supplying Background Information

‘econd Meeting, November 19, 1975, Washington, D. C.

. Michael 5. Keplinger, InEElﬁutE for Computer Sciences and Technology,
National Bureau of Standards : . i

. Alphonse Trezza, Executlve—lﬁlf¥&ar, N&Lianal Commission on Libraries
and Information Science - : 37

. Bernard M. Fry, Dean, GraduatarLLbjafy Schoql, Indiana University p(f

hird Meeting, December 18-19, 19??? New York City

+ Joseph Taphorn, Copyright Attorney, International Busipess Machines
.- R. R. Stanley, IBM :
ﬁif. Ralph Gommery, Vice-President and Director of Research, Internatiomal

Business Machines ¢

. « Jack Garland, IBM . _ 8

¥ . Joshua Smith, Executlve Director, Amegican Society for Information
Seience N - o
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Fourth MEéting, February 11-13, 1976, Bethesda, Maryland

Hgftﬂ% Williams, Director, Information Retrieval REEEEfEh Laburatnry,
Unlveralty of Illinois, Champaign-Urbana
Lee Burchinal, Head , fo1ce of SE;EﬂCE Information Serv1ce, Naﬁ;uﬂal
Science Faundat1on
. Martin M. Cummings, Director, and Melvin S. Day, Deputy Librarian,
 National. Library of Medicine . '
. Jerome Rubin, President, Mead Data Control
- Arnold O. Ginnow, West Publlahlng Company
. Lawrence Berul, VlEE’PtEElﬂEﬂE, Aspen Systems .
. Donald King,"- DlrEcEgr Center for Quantitative Sc;ences, Market Fazts

L]

Inc. .
Seldon W. Terrant, Héad; R and D. Books and Jaufnglg Amerlcan Gh mical
Society : ; . :
Charles B. Warden, ViﬂeéPresident Data Resaurces, Inc.
Fifth Meeting’, April 1-2, “'1976 New York C;L‘y ’
. Norman Nigenoff, FEfEEEEElﬁg Internatiomal’ .
< . Joel Goldhar, Pfagram Director of User Requirements, Division of
Science Information, National .Science Foundation
f?g
Eighth Heeigng, Septemg%r 16—17;41975, Los Angeles, California Ny, §
Donn Parker, Informatien Science Laboratory, Stanford Research Institute

Th;ré:;nth Meeting, March 31-April 1, 1977, New York City
Bernard Korman, General Counsel, American Society of Composers,

Authors and Publishers (ASCAP) 7
Edward Cramer, President, Bfagdcast ‘Music, Ine. (BMI)

Elghteeﬂth Meeting, November 17-18, 1977, Cambridge Massachusetts

. . Lee Burchinal, Direztgr; Divisien @f Science Information, National"
o Science Foundation !
- . Barbara Arkeny, Acquisitions Editor, MIT Press .

William J. Baumﬂl,~PfoEEEDr of Economics, Princeton and New York

(\ Un;vers;tles -
Charles M. Goldstein, Chlef Computer Technology Branch, Lister Hill
Center for Biomedical Cammuniiatlcns National Library of HEdltlnEﬂ

ﬁ; J. €. R. Licklider, Professor of ElEEEflCEl Engineering, MIT
" Stuart Mathison, Vice-President, TELENET Corporation

John Shoch, Xerox Palo Alte Resesrch Center

( Joseph HEIZEHEEUE, Professér of Computer Science snd Engineering, MIT
sl
. P
. } v .
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! | APPENDIX F
ALPHABEIICAL LI>TING OF PERSDNS APPEARIN BEFORE THE COMMISSION
Néme and Drggnizstia%
Bgrbgra Ankeny, MIT Press | ' ' o * Eighteenth
_ George C. Baron, Infarmatian_Indust:y AEEDEiéEiéﬁA : Sixteenth
William J. Baumol, Pfiﬁaetaﬁ and Mew York Uﬂivetgities Fifteenth
_Eighteenth’
~ Lawrence Berul, Aspen Systems Corporation - . ﬂ" ~ Fourth
A. G,'W. Biddle, Camputer Industry. Asscc;atlan\ ) Sixth
Yale BfaunEEElﬂ, New York University v ‘_ Fifteenth
‘Rgger Borovoy, Intel Corporation i : N;ngteegth
Herbert Efigﬁf, Asaaciatiéﬁ-férﬁﬁﬂmputing~ﬂs§hinery Sixth

N , . 1 e e C , , oy o ,
Naomi Broering, Council of Natisnal Library Associatioms iweﬁ;yafirsg
Ed'Brown, Newsletter Association of Ameritﬁé= . Thirteenth

Lee G. Burchinal, National Science Foundation

* David Catterns, Australian Copyright Council

Donna Chamberlain, dgcumantétion Associates . Sixtéenth
Information Services, Inc. ;
Vcégal Cohen, Applied Data ieseat;h l Sl;t%

T Eileen Cooke, Council of National Library Associations Twenty-first
)i Bert Cawlsn;rPubllc Interest Satellite Aispciation A Thigteenth
~ Robert CDyEf;QGEEé}al Services Administfatiﬁn_ f Seventh

Edward GfEmEf,-BrﬂstEEt «sic, Inc. . ' Thirteenth

o rank H. Cullen,’ Cﬂmputlﬂg and Bu51n;sa Equlpment Sixteenth!

Manufacturers Association - | ' o
Martin Cummingé, National Libfary of Medicine ' Fourth
Melvin 5. Day, Natienal Librar} of Hedjéine o Fourth
: ¢ / i:) - + Ninth
Jo
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Gecfge'ncdsan, General Services Administration
Philip Dorn, Association fﬁt'Cgmputing Machinery
_Truman W. Eustis, New York Timeaﬁ%ﬁ

Paul Fagan, Ameri

can Sagiéty of Composers, Authors
and Publishers ' g

¥

] 3 "7 = # a >- - &
Richard A, Farley, National Agrigultural'Libraty

Allen R. Ferguson, Public Interest Eéuﬁgmiéé*ﬂeﬁter

Patricia Fergusan;'DﬁéumEﬂtgtian Associates
Information Services, Inc. , .

i

William Frawley, Pharmaceutical Manufacturers Assn.

]

Samuel Freedman, Research Pﬁblicétinﬁs! Inc:

o

ernard M. Fry, Indiana University »
Eugene Garfield, Institute for Scientific Information
Jack Garland, IBM

.Joseph Genovese, Computing and Business Equipment
Manufacturers Association

J [ ]
Thomas D. Gillies, Linda Hall Library
Arnold 0. Ginnow, West Publishing £ompany
Martin Goetz, Applied Data Résearéﬁ
- Joel D -Goldhar, National Stie¢ce'FQUﬁdéEiéﬁ S
Charles M. Goldstein, Natiénal Library of Medicine

Ralph Gommery, IBM

Herbert R. J. Grosch, Association for Computing Machinery

Michael Harris, Copyright Clearance Center, Inc.

5 LS
Larry Haverkamp, Public Interest Economics Center
Nicholas L. Henry, Arizona State University

¢

Ilra Herrenstein, Standard and Poors
S .

Séventh
Sixteenth

Fifth ' )

Thirteenth - -

. Eleventh

Thirteenth
Fif;eenth

Eighth .

Twenty-first
Fifth
Second

Seventeenth

Third )
Fifteenth
Ninth
Fourth
Sixteenth
Fifth
Eighteenth
Third
Third
Thirteenth
Seventeenth
Twentieth L
_ Fifteenth
Seventh

Thirteenth
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Anna L. Heyer, Ad Hoc Committee on Copyright Law

Edward G. Holley," Cauﬂcll of Ngtlnnsl Library
Asgociationa ' - @

Irwin Karp, Authors League of America, Inc.

Hichaelgsirﬁgplingéf; National Bureau of Standards

Donald W. King, Market Facts, Inc., and King Research, Inmc.

Hiiazl}iam Koch, American” Institute of Physics
Herbert R. Kéller, Institute) for Electrical and
EIEQEfDDiE Engineers ' .

Bernard Karman American Scclety of Ccmpqsers Authars
and Publ;shers : o

' a

.
¥

JiCZRi_Liéklide:, MIT

Charles Lieb, Association of American Publishers

Maruice B. Line, British Library Lending Division

Theodore Lorah, Computer In&us:fy Association

John Lorenz, Cguﬂ;il-gflﬂatianal Library Associations
A E
EEEEE M:Claskey, Computer and BuElnESE Equ1pment

Hanufat;urers Assocition

‘Daniel McCracken, AEEGElEElBg fnr Camput1ng Machines

Fritz Machlup, Princeton and New ?Qrk Universities

~Edward C. McIrvine, Xerox Corporation

3

* Frank E. McKenna, Council of National Library Associations

e

—_— s

Seventh

" Seventeenth

Eleventh
Sevepteepgh

Second
Third
Ninth
Sixteenth

Thirteenth

Sixth
Thirteenth

Seventh
Eighteenth
Fourth
Thirteenth
Seventeenth
Twenty-first
Ninth

Sixth

Seventeenth
Iwentyififsbg

Sixth
Tenth
Sixteenth
Fifteenth
Eleventh

Seventeenth
Twenty-first
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lsaac McKinney, General Services ‘Administration

‘Ellen Mahgr, Council of Nationmal lerary Associations

Terfy Mghn Computer 1ﬁdustty Assﬁciatiaﬁ

Julius L. Marke, Council of ﬁa;icﬂgl Library- Associations
Nina Matheson, cDUﬁEiiVGE-NEEiﬁﬁEl Library Associations
Stuart Mathison, TELENET ﬁgfpgfg;ion

Richard 1. Miller, Harbridge House, Inc.

W%lliam J. Moser, Data Pf§cg;5ing Management fssacistian
Theodor l. Nelson, Author

Norman Nisenoff, Forecasting Iifgjs%ﬁlanal

Philip 8. Nyborg, American Federation of Iﬁfcfmat;an
Prdcessing Societies

Susan H.(Nyium, Association for Computing Machinery

*,
]
“

Vernon E. Pa}mﬁur, Publlc REEEEfEh Institute

‘Donn Parker, Stanford Research Institute

. " )
Douglas Price, National Commission on Libraries (
and Iﬁfafmstlan Sc1ence

ThEBdDEE Puckorius, General Services Admlnlstrazlan
Stevens Rice, University Microfilms

M. Thamss Rlsner, National Information Center
gif for Educational Media

H
Quincy Rogers, Domestic Council on Right to Privacy

John Rothman, New York Times

Jerome Rubin, Mead Data Central-

: '

[

Koy .

‘Saltman, National Bureau of Standards

k]

Seventh

'

Twenty—firat'

Sixth -

Seventeenth

Seventeenth
“Eighteenﬁh

Eight -eent th

Sixth
Twentieﬁh
Fifth

Sixth

Seventh

Sixteenth

Ninth
Fifteenth

Eighth .

Twenty-first

. Séventh

" Fifteenth

Eighth

Seventh
Fifth
Fourth

Fifteenth
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i
- JDhﬂ Shoch, XEfax Palg Alto Research Labnratary o . -Eighteenth.
Jushua Smith Amgrlﬁan Snclety for Information Sc;enee » Third ’
8usan Sammer, Council .of National L;brity Asgociations. Seventeenth
ngtald Snphar, Cnmmlttee to Iﬂvgatlggte CEperghL » Eleventh
_ Problems.. . _ - R I
R. R. Stanley, IBM ‘ 5 ‘Third
Augggt SEElnhllef, Aﬂ Hac Committee on Capyr;ght Law Seventh
Jaseph Taphnrn, IBM ‘ » o Third
- ' ' Fifth
Sixth
, Sixteenth
Seldon W. Terrant, American Chemical Society . _Fourth
Alphonse F. Trezza, National Commigsion on_Libraries and Second
Infafmgt;an Sc;ence : T
Peter F. Urbaéh, National TéZ::éggl Information Service Eleventh
: - ’ ~ & . g . ’
David P. Waite, Copyright Clearance Center, Inc. - Seventeenth
Charles B. Warden, Data Resources, Inc. Fourth
Ben H. Weil, Exxon. Corporation and Copyright Clearance Eleventh
CEﬁL‘Er, Inc. . . Thirteenth
' ) Seventeenth
) ”“ﬁéiééwﬁéiﬁe:; Rand Corporation o~ Eighth
Joseph Weizenbaum, MIT | : '~ ' Eighteenth
Gordén Williams, Center for Research Libraries s Ninth
Harthg%ﬂilliams, University of Illinaié Fourth
< Joe Wyatt, Interuniversity Communications Council Sixth
Paul G. Zurkowski, Information Industries Association Fifth ;
' Sixth
Eleventh
Sixteenth
Twenty=first
i3
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TRANSCRIPTS OF COMMISSION MEETINGS

Meetings 1 through 5. 1975. PB 253 757.

Summaries of the first five meetings of CONTU, heéld on
October 17, November 19, December 18-19, 1975, February 11-13,
and April 1-2, 1976. The first Mgeting was organizational; the

. 8econd concerned photocopying, computers and data bases, and
related topics; the' third, computers, the Australian copyright .
case; and the econdmics of the publishing industry; the fourth,
informatibn systems, the nperations of the National Library of
Medicine, and the economics of computerized information storage
and retrieval systems; and the fifth, presentations by the
Information Industry Association, the New York Times Information
Bank and the results of 3 study on future alternatives to
present~day scientific and technical journals. N :

Transcript, CONTU Meeting No. 6. May 6-7, 1976. Arlington, Virginia.

PB 254 765. - .
. . - . ‘%ﬁfgg

Zhe major subject of the meeting was protection of computer
‘software, with presentations by Computer and Business Equipment & .
Manufacturers Association (Peter F. McCloskey); American Federa= -
tion of Information Processing Societies (Philip Nyborg) ; Assecia-
tion, for Computing Machinery (Herbert Bright); Data Processing
Management Association (Williamrﬂaser); Computer Society bf the :
IEEE (Herbert Koller); EDUCOM (Joseph Wyatt); Computer Industry -
Association (A.G.W. Biddle, Carol Cohen, Theodore Lorah, Terry -
Mahn); Information Industry Association (Paul G. Zurkowski and " '
Joseph Taphorn). , 3 > r

Transcript, CONTU Meeting No. 7, June 9-10, 197s. Arlingtnn,‘viréiﬂigi
PB 254 766. .

Verbatim transcript of hearings on protection of computer
software and a discussion of photocopying guidelines. Presenta-
tigns by Nichaolas Henry, Arizona State University; Susan A. Nycum,
Esq.; Theodore Puckorius, and others, General Services Adminis-
tration; Anna L. Hyer, sti@nal,Educscian‘Assnciatian; August
Steinhilber, National School Boards Asanciation; Quincy Rogers, .
Domestic Council on the Right to Privacy. . B

. . -

/. Transcripts of Commission meetings .are,available from the Natioénal s ,
‘echnical Information Service, Springfield, VA 22161, in either paper '
r microform copies. ‘ ‘ \
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Transcript, CONTU Meeting No. 8. Septerniber léfi7, 1976, Los Aﬂg_elégj
: California. PB 259 749. - ' £

=

The meeting addressed copyright protection for data bases, with
testimony given by Herbert R. J. Grosch, Association for = . .
Computing Machinery; M. Thomas Risner, National Information. . - __ .
Center for Educational Media (NICEM); Patricia Ferguson and . -
Donna Chamberlain, Documeitation Associates Information Services,
Inc.; Peter Weiner, Rand Corporation; and Donn Parker, Stanford
Research Institute.- ’ : ’ :
: Iranscript,, CONTU Meeting No. 9. October 21-22, 1976, .Ar]lingten,. N
Virginia. PB 261 947. - s -

Trandcript of hearings on photocopying, interlibrary loans,
and library practices, with presentations by Barbara Ringer,
Register of Copyrights, on the new law; Vernon Palmour on an
NCLIS 'study of a national perindical bank; Donald King on an
‘NCLIS photocopying study; H. Schoolman and Melville Day on the
National Library of Medicine; Gordon Williams an the Center for
Research Libraries; Thomas D. Gillies on the Linda Hall Library;
and Maurice Line on the British Library Lending Division,

Transcript, CONTU Meeting no. 10. November 18-19, 1976, Néw York City.
- PB 261 946. v : .
Testimony on wthe copyrightability of computer software was
presented. by Daniel McCracken, Association for Computing.
- Machinery. The Comission considered the reports of the
¢ Subcommittees on Phntngﬂpying,_Sfowarei New Works, and Data
Bases. : :

Transcript, CONTU Meeting No. 11. Januafngf—léi 1977, Arlington,
’ 'Virginiai PB 263 160:- L=
- . '~ At a meeting dn ﬁhﬂtncﬁpying the Commission heard testimony
which included 4 description of current photocopying practices .
at the National Agricultural Library (Richard A. Farley and Gerald
Sophar)-and Exkon (Ben H. Weil); the technological capabilities
of copying: equipment {Edward C. McIrvine); an NTIS proposal for
supplying autheorized photocopies of journal articles (Peter F,
Urbach). ~Other witness testifying on photocopying were the
- following: Charles Lieb, Associgtion of American Publishers; Paul .
- Zurkowski; Informatien Industry Association; and.Irwin Karp,
Authors League of America. : ’ : i

= . . 2
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Transcript,” CONTU Meeting No. 12. February 24-25, 1977, New York City.
PB 265 765. S ‘ e
Matters under ‘consideration. were copyright protection for .

computer software and- automated data bases, ‘and possible - L

approaches to check unauthérized photocopying of copyrighted S

materials. .Jhere was'no testimony presented before the

‘Cnmmisaiﬁn;éE;this~méEting!*~4?' Co o

3 - i

- Transyript, CONTU Meeting No. 13. March 31. and April 1, 1977, New York
: city. PB 266 277. : : -

¢

u

ded the following subjects: the Association
of American Publishers"’ pioposal for. a copy payment center
(Charles Lieb, Ben H. Weil, Michael Harris); the publishing and.
reprint sales activities of the American Institute of Physics o
(H. William Koch); the sampling, licensing and payment system : -
of the American Saéiety‘ﬂf Composers, Authors and Publishers - '
(Paul Fagan and Berrard Korman); the:licensing, sampling and
payment system of Broadcast Music, Inc. (Edward Cramer); the o
problems of newsletter bublishgfs vis-a-vis unauthorized photo-,
copying (Ed Brown, Newsletter Association of ‘America) and an
- analysis of computer and photocopying issues from the point of
- view of the general public (Allen R. Ferguson, Public Interest
. Economics Center). -

Téétimﬂny>includ

s

Tratiscript, CONTU Meeting No.' 14. - May 5, 1977, Arlington, Virginia.
“PB 267 332, . ..

~N . . The Commission discussed the CONTU Subcommittee Eepﬁrts;
. on copyright protection for computer software. and -automated
data bases, made recommendations for amendments to the reports ) o
and agreed to circulate them with dissenting and concurring - .. ,
‘opinions. The Photocopy Subcommittee discussed a request for o
additional guidelines ‘ton interpret further terms in Section 108"
of the Copyright' Act and the Commission agreed to offer its gnod

offices to this end. : ] ) A
o » - . / - ‘
Transcript, CONTU Meeting No. 15. Jily 11-12, 1977. Washington, D.C. - ’
PB 271 326. ' ‘ : . ,
' Testimony included the following subjects: the economics
of property rights as dpplied. to computer software and data bases ,
(William J. Baumol, Princeton and New ¥ork Univérsities); the
LT economics of property rights (Fritz Machlup, New Yotk Uni%ersity);
. an’ analysis of computer and phﬁtcéﬁpyingiEﬂpyright issues from the
- . point of view of the general public and ultimate. consumer (Allen
Fergusen, Public Interest .Econnmics Center, and Beft Cowlan, .
# Public Interest Sg;ellite.Assaciatiﬁn); a survey Ef’publisheri &
. practices and.present attitudes on- authorized jnurnal article :
! copying and licensing (Bernard M. Fry, Graduate Library School,
Lz Ce |
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s ;. Indiana Univgfsi;y); the costs of owning, borrowing,. and L .
O . dispasing of periodical publicatiens (Vernon Palmour, Public :
- Research Ihstitute); ‘and testimony on®copyright for computer i .
software and data bases (Roy Saltman, National Bureau of ! .
P Standards). - = _ SR ) :
frgﬁaéript,'ﬁguru Meeting No. 16. September 15=16ha191?;rﬂhicagm, Illinnis.
<@ PB 273 59%. - o i - 2 )
= o . Ieaéimﬂﬁy on the Commission Subcommittee Repgrté'éAHCﬁmputer%

Software and Data Bases with Additional Comments was présented
. : by the following representatives -8+ the computer ,industry; Susan
* L Nycum, Daniel McCracken, and Philip Dorn (Association for Computing
- Machinery); Martin Goetz (Applied Data Research); Frank Cullen
and Joseph Genovege (Computer and Business Equipment Hanufgcture:sﬂ.
£ . Association); Paul G. Zurkowski, George C. Baron, and Joseph . ¢
Taphorn (Information Lndustry Associatior - The Gommission alse , ™. .o
A report 6n a.study-on library phatg:gpyi,g in the United States o
= and its implications for tHe deveopment of a’copyright.royalty
payment mechanism by Donald King (King Research, Inc.) and a e
+ descriptinn.of the licensed pﬁatéenpying activities of University
o . Microfilms by Stevens Rice Cxérax’University Microfilms)-. , S

sy g
#

» . Transcript, CONTU Meeting No..17. October 21, 1977, Washington, D.C. ‘
. ~ PB 275 786. - - ’ A L S

—

- Testimony on photecopying was ‘prebented by represeniitives
" of:the Council of National Library Associations' Committee on
: Copyright Law and .Implementation { Frank E. McKenna, Julius L.
| * Marke, Edward.G. Holley,. John G. Lorenz, Nina W. Matheson, Susan
T ' Semmer); Eugene Garfield s [nstitute for Scientific Information; .
' ' - Irwin Karp, Authors Leagu¢ of America; Charles Lieb and Michael
Harris, Associatinon of Aferican Publishers; and Ben H. Weil,
David P. Waite, and Michael Harris, Copyright Clearance Center.
Statements by.Peter F. Urbach, National Technical; Informabinn
Service, and Susan K. Martin, editor eof the Journal of Library
Automation, were read into the record. T B )

TIransacript, CONTU Megting No. 18- November 17-18, 1977, Cambridge, "
B L Massachusetts. PB 278 329. ; o ]
The first day was a round table discussion on the tech— Y
"nologies which affect the présent and futurse development of ) .
‘the collection, retention, organization, and delivery of infor-
mation. Panel members were Dr. Lee Burchinal (National Science
iFnﬁndatiﬂn),,Mﬁde:atar;,ns! Barbara Ankeny (MIT Press};'Prngessat
William Baumol (Princeton and Neéw York Universities); Professors, -
i . J-C.R. Licklider and Joseph Weizenbaum (MIT); Mr. John -Shoch
) (Xernox Palo Alto Research CeWlif); Mr. Stuart Mathison (TELENET);
and Mr. Charles M. Goldstein (National Library of Medicine).' .
The second day Mr. Richard= Y. Miller, Vice-President of Harbridge _ - .
House, Inc.,/pummarized a study sponsored by CONTU: Légal ’ ) :
. Protection of Computer Software; An Industrial Survey. T C L

-]
=
’
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- ] Mr. Rogir Borovoy, Vice President' General Cogynsel -and . i
L : Segretary, Intel Corporation, testified on copyrigift i: ction -+, -
S for computer software; the'CQEmiggégﬂerh heard summaries of cdrrent,,?&e‘ g
R : pProgress on Subcommittee Repor¥s. ffom members of tHe -Staff. - oy
ks - "+ _Material on pPhotocopying . for corporate,” special, and medical §
’ - ¥Hbrarians has been,igefgped in the transcript at est of ’é
+ the Assocjation of American Publishers, the Speciall ies - i
Aaaqgifﬁiaﬁ, and the Medical Library Association, vely.
3[7 : Tfﬂﬁﬂﬁfiﬁt,g%@ﬁru Meeting No. 20.~ February 16~17, 1978, New [¥n ty. d
) . PB.number not available. ; - @ -
v T L . ‘ . . . e = . = - .
= e _Witnesses were Mr. Theodor H. Nelson, develoger of Xanadu
j/f' . . . and the Hypertext Network, speaking on capyf}gh; protectifn’ for
. ' computer software, and Mr. Michael Harris, Chairman of the Board
e mp: twa 8 : s &h
fgfgf ™ 1of the Copyright Clearance Center, Inc., who gave 4 progress
. yreport on the first six.weeks' operation of the Ceifter. : .
. . *s. o The Commission also adopted the report pf thie Base .
' ‘.« Subcommittee, discussed the report of the Software. ittee, E j
+and discussed a draft report of the Phnté%ﬁpy Sube <
‘ , e o e °% S “
Transcript, CONTU Meeting No. 21. April 20-21 1978," Washington, Blc. | L
: o PB 281 710. ' " ‘ : ‘
" A The fnliﬁﬁiﬁg'gitnessesApreaénted'tEBEimnny o the Drafc ’
- i ) " "Report aof the Photodopy Subcommittee : Douglas 5. Hrice (National
Commission on Libraries and Information Science); .Haul.G.
Zurkowski (Information Industry Association); Fran) E . ‘McKenna
and others (Council of National Library Associatiogs); and Charles
Lieb (Association of American Publishers). The CoBmission also , -
digscussed the Reports nf the New Works and Snoftware Subcommitteés. '
The majority of the Commissioners voted to accept fhe  Report
of the Software Committee. ' )
- -
1 ’ 2 _f i
. : ‘3 = -
- a ) = ;; M
TN
) . ] .
. , T ) . 4 .
J§ - ‘ g}r: ‘\ N
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APPENDIX ‘H : CoL N\
. i‘ - - . o .,’ . . # o 3 ) ‘ .
R SUEHARIES DE QMHi;SlOHfSFUHSDRED STUDIES : '
2.77 . - , s o o ; . B ;_” .. ) S . s , (Y ,
" 'REPORT” TITLE:D ;\ 7:9ﬂum1cs of Proparty Rightw as Appli%ﬂjto*Cagpgﬁef,
. e - Sfftwqre and- Data Bases R e e
. 3 L E B L Lt + . T . - .
. - . B . - Al .
‘CONTRACTOR ; " New’ Ygrk_ﬂﬁlvér51ty Econam ies Depaftment N
AﬂEHQRS: % 'DLEﬁrLch M. Fis:her, JanuszﬁA.
; J. Baumol . .
- ] - W v ii
NTIS ORDER NO. . .
4 'BACKGROUND .

Dep&rtmeﬁi has conducted\ a basic investigation of .the economics of .

E information. This work S
' ! :, . X % ;.
. has delineated the dlffer;nge betweeﬁ the pé%ullaf chafacterlst'ésrgf’
o
B {

,iﬁfarmgtiﬁﬁ as an EEGnﬁmlt ccmmcd;ty and 'the chara:terlstlsg af érdlnafy
. w Ol ; -
‘gaads andxserv1cgs and has ,"pi,i d why a private market f inform t

4
-

‘”products may not function prépérly. A special area of stgdy has been _

the tfég fe: Df Lnfnrmatién, in ﬁéftLEu1§f~Ethugh Ecientifié and :
techni Eﬂl journals. 1In-this report the authors apply their basic -
' researchgaﬂ the economics of information to the production of computer
. H H ¢
prcg;ﬂms- . ,
CONCLUSIONS ) . ©0 ? .
. ! : . * = -
' "\f § 1. The discipline of éﬂﬂnﬂmiCS.éffEfs a basis for making )
snslybiéel statemé'tg fégagdiné the pertinence of intellect/ual

VoL . , . .
praperty rights in'general, and copyrights in pgfti%ﬁlaf, to the

production of computer software.

= - . .
\ .

O
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s ﬂ;g o - _2? As the American eco amy relles 1n:feaalngly ‘on ;nfcrmatinn
. prodti ucts and eleqsra 1ic dgcé'pracegalng, th§‘1mpﬁgﬁgnce af Eoftwafe'
ﬁlfllgtava E:ampl%s Buggestéghgt prl production in fespaﬁse'ta

o S 3

: a ;
1n:gnt1ves may nnf gt ire 1y meet the ﬁatlﬁ' 8 needs and that éome-

public suﬁsidy may;be justified. A fg;lure to develap .an adequstg
olicy towards camputér ngtwg:g could conceivably have an inhibit-

ing éfﬁéé?‘&p the évgrall growth of the ec ngmy.’

= : 3. with praﬁer specifications, and under certsiﬁ:cgnditigna,

: . copyright ¢an provide an erffective incpptive'far”the production of
computer softwdre. The authors prefer 4 systen of copyright pfcteétian

to the currently pre ;ling reliance on trade secrecy ah a variety of

colints. . Trade Eectecy, which warks better fer intermediate than7final

~-produ e;s, restflets the range of direct usergé;n a way that chyflghE
4 -
5 - would nnt. Trade sec :gts necassatily restrict the flow D; 1ﬁfafﬁatiaq *
’ . ’ o : T -~ ) i
about- :amputer ?:g rams, thua“ﬁak;ng ;: more likely that separate efforts

.Jf‘to search out suitable pfaduaﬁﬁ,:gnd péssibiy making it more diffighlﬁ

;

u111 fesult in &asteful duplication, making it more diffieult.for buyers -

: § -
‘for new firms to go into the prD%Pammlﬁg busiﬂéﬁs.v Qne can alsg expect

Y]

:faée secrecy ;Eafésult in the Lundllng of pfagfahsjw1th other gerfi;;s
i ) or pfoduﬁts asipiit %f arn Qverall paﬁkage, te the dEtIlmEﬂt of Cu;ta@éfﬁ
. 4 - =
e 6r canﬁumers.: Finally, the pead to malntalq'secr cy-leads to building
‘certain unéesifsble quélitigséintg safﬁéargg’sﬁcﬁ as ébSCﬁZE-eEHES

and unnecessary complexity. quyright‘is claimed to have‘sugeriar

= S . PR :
characteristics in all of the abave interests.

- u 4

Q,A-Iqigenerali tha New York Un1vérs1ty e:ung%lsts supporf

broad spee;flcgt;an of praperty rlgbgﬁ‘;hréugh the E%Fyfight me:hsnlsm,*

80 as to allaw the cepyrlght ané tD xplglt as many mstkets as stsLble.

. [ , A . 3 ) ke

- N s
= . ! : . R T 3

y
"
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"iIn this Vein, the" practlce of charg;ng some customeps a h1ghet prigce

*

]
A
f
#

= N -

* Ed
than others, which Eamétlmes 1nva1ves an antit:ust

vae merit 1f it permits an Ezherwlse unprgfltable'enterpfisé

- = . . -

.;Lnney and henze be %ndertaken. The exémptlén of certain usersﬁni

copyrighted w@rks, whether thréugh fair use or liqugy or educa-=

tional provisjons, results in am implicit subsidy for those favored

'8

. % in . : -
users, a Bubsidy whose burden is felt partly by other users who are

’ oL T . C .
" fully subject to the provisions of the copyright law. Economists
generally prefer Epen subsidies borne by the general publlc through

E N i
‘Laxes as both more EfflELEﬂt and more equitable.
.

- ; 5.. This report specifies a'model to estimate the best

length of é&py:igﬁ% pfétéégiéniiﬂ,éfdét to provide maximum benefits

m

for the public but taking into account the need to provide adequate

lﬁ

Nl
1)
r
o
<
m
]

to producers. The length of protection should be greater

L I

han the time teeded for a producer to recover costs and make -a profit,

lnd

but less than a work's useful lifespan, so that some software will be
. - * L ¥ ‘e

. i

in the publie dqmaiq*while:s:ill*usgfgig The variables employed in

Ehe Ealﬁu1$t1ans 1nc1uded the aver age useful 11fe§1me of pfagrams, the

= =

pDEBlbllity of Ecnnﬂmles cf scale in production, the responsiveness

=
P

ot demand -to changes in'priceﬁ the rate Ef Eecay of what custcmers
will pay for a g;ven pragram aver tlmEfgaﬂd the*buc;al ;ncerest rate.

S1nce the values'of these vaf1ables were nat- anWﬂ definitely, the
= 3
+ 8 . L ——
"best length of prcteeglan was estimated as. falling in the range between

\ L e Yo

two and fcurtéen!yeafs.

D 6. Any leglslature has enly two basic :ons1derat;an in

L

: d351gn1ng a Cﬁpyflght lsyﬂtg prqv1de lncentlves' “the breadth or scope

* : . - . -
L4
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'/  D of protection, and—itggledg;h! Increasing either one increase’s the oppor-—
. ' . = B = B
S : : ST \ - . - i
/ tunity for profit but alsc}imposes a greater ﬁastaaqél;é public. 7
. - There exists a tradeoff befween these two dimensions: the more there- -
’ is of one, the less there needs to be of :hé‘gﬁﬁer.r The Copyright Act
0f 1976 stands at onetextreme, with a verly long period of protection -«
but filled. H;gh multiple Exempl;iéfisi 'However, /a quite.different
R o .. & T - N .. - .
i gystem might 'work for écﬁputer_scftwgfe; very. short ibpl; very tight
' L - ' : ; L B - 2
protection. : : - :
E ' !
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. REPORT TITLE: Legal Pratectlcn g; Computer Snftwa:e. An

_ Industr;ﬂl Survey L
Ti GDﬁTRACTDR;%”' ngb:idge House, Inc. - {
. AﬁTHéRS; Richard I Miller, Clarence OIN-!BTDWH, Fr

. . Deborah C. Notmsn, and Michael A. Walkef

S Y T » L -

1fNTIS bRDER Np. . o .

: H LA i Lot a . ) : -

I _ : - BACKGROUND" -

g In 1973 Harbrldge Huuse conducted a small scale survey of

Ehev:amputer saftware lﬁdystry as part uf a more CBEprhEﬂElVE project
- : ~ b -
.on law and techn logical lnnﬂvat;an sp ed by the Hat1anal Science 7

%@ugda;;@n. The survey’shawed thit softwa%e firms fé&ied pfimariiy .

' on trade secret licenses and caﬂfldent; 1 disclosure clauses in order

to secure proprietary products. The gespﬁ%den;s 58w protection aszzpst
¥

N . S e .
significant for general business and financial programs but, as
knew of no instances in which fear of inadequate legal protection had

N L ' T
‘led a company'to forego developing an innovative program. The survey

. i ES 4

sponsored by’ CONTU updates and expands the work done in 1973.

. . % :
SURVEY ) . ‘ ‘ :
, 1 IR | o NS

. = .o - N i : & - ) i *‘:'% =
- The survey aimed first at thain;ng descriptions of firms in the

software industry with respect to kinds of products and services offered,
. M f

size, age, ownership, and pount of investment 1n feseargh and develapment;

1 -

The néxt set af question®” 1nqu1red about what sgrt Df legal methods had
been usedrta protect proprietary products, which particulsr pfﬁdUEES

3 3 N i : * 3 = a \
had been felt most in ne&d of protection, how satisfactory the legal

methads employed had‘prcved, and in what ways marketlng pfact;ces might

change due to legal revisions. . -7
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| N .

’ (IA?iA } - A8 in 1973, the Association of Data Pra:esslﬁg Serv;ce

b ad . z

nganlgat1dﬁs (ADAPSé) uiﬁered 1ts help in the dlstrlbutian af ques-

Kl

v ’ E;anna1res. Dve: 300 Eumpsnles belgnglng to ADAESD re:e1ved ﬁuestlaﬂ-

naires, af;wh;ch more than 100 responded. " In addition, ten athéf

E] .
‘companies-

,espanded to a shortened fofﬁ\sf therqgestibnngife pgglisheﬂ

b

r
L

‘in unmputEEVQrid, a wegkly E:aﬂe neﬁspgperi

o 'FINDINGS . [

."‘k'-'
L]

Eharg;ﬁér of Firms

The typical fESpDndlﬁg software firm was 1ndependent1y Dwned

¥

ygung,>and small. Faunded within the 135t ten years, it emplgyed few2f‘

‘than 100 people, had annual dales under $5 million, and spent about. -
*$100,DUO a year ﬁniEEEEEfEh and develgpment- The most common lines

“of buslness included cnnsultlngi cantfszz pfngrammlng, develaplng software

packgges, sﬁd mansging data center operations. These firms shawéd a

(_f u -

'zertaln tendEﬂgy toward spealallzatlgn in one sort af product or service.

A typical firm dévelaped\}nternally ten to EHEﬁtY!flve camputer programs

: ¥ 9
a year and a similar number far speciflc gustamérs .
: ] <
L Legal Protection 7
i # = .. — —; —— — - 3

, fhé‘Harbfidgé House éutﬁey, as tabulated,. showed that many of
the firms surveyed were not greatly cgncerneé with legal protection
R ¥ L

of softvare; maﬂy chose not to ‘answer the question on prefe rted mode
of legal protection. Those who d;d answer shawed a strong preferenceS

for contractual rgestraint through trdde secrecy over either patent’

. i ) -
or ﬁEPYEighfa There was a clearly discernible difference, however, °
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-7 . %
N ’ ..

2
in fEEpGﬂdEﬁE%’ attitudes with respect to the distinetion. between general

. A . i) .

buslness or flnantlal pragrams and EnglﬂEEflﬁg, EELEHE;flC or Eystems
-Pragfams The farmér were felt to be in samé need of prateétlan the
latter'ngt. R : : S - Coe
Dﬁiy a small mlﬁbfxty (4%) of fespandénts reported hav1ﬁg abandaned
the develapmenﬁ of a program for lack of pr EEEtlﬂn The 153 whﬂ'iﬂdicsted
Ehaf their marketlng Practices might thange if legal pr gteﬁﬁian improved
tended to be larger campanies’ On the other hand 752 said that the Cepy=
right Act of 1976 wnuld have no effect én their current scheme of mekEElﬂg;.v
-A ﬁéreliz called for further.legal pfnﬁéitlﬂﬂ )
To a ‘certain degrée, then, the 1977 Fesﬁlts agrde with the 1973
results, particularly id the predominant us; of traée seéfégy. Many of

the respondents in the second survey, however, seemed willing to rely

largely on their technological resourcefulness or the uniqueﬁegg,gfitheir ’
. = - ¥ R .

- . o :
products to maintain‘theifdg;mpetitive position, RS
b - N 3 . i3 ;
é# Jf ~ =
s - 3 —
\ = = 7
: . . ..
-
—
- ta
4 -
) ' )
ﬁ; .
1 B - -
L
# & B
i L &

ERIC

Aruitoxt provided by Eic:



. H-8 v -
:  REPORT TITLE: Costs of Owning, Borrowlng, and Dispnsing of
L. Fetiadical Publications ° _
. 1 : k ’ -
CONTRACTOR: Public Research Ins;iﬁute,'céh;et for Naval Analyses
~AUTHORS: _ Vernon E. Palmour, Marcia C. 3311a$§ and
- Robert R. V. Wiederkehr :

NTIS ORDER'NO.:\ PB 274 821

: ~ BACKGROUND
A library has two ways of satisfying its user's requirements for
' periodical 11tetature it can either subscribe aﬂd'kgep issues on the shelf,

or it can borrow from another library. . At low levels of usage, it is cheaper

for the library to fulfill patron requirements through borrowing; at higher
levels of usage, subs@ribing'is éheQPe:! This study specifias a mathematidal

‘model which states*éxactly the cgnditfpns under which each course of action

is pfeff:rable from the libra y's own point of’ view. The work done for CONTU

represents an updating of the madel griginally develuped hy ihe same authnté

ngEEhE-AESGEiétiDﬂ of Research Libraries %ﬁ 1968.

/Y = B e ' o
SPECIFICATIONS OF THE MODEL = -
. 1 . !

1. Library | Cost Compon ;'ts nzludéd . Data were collgcted from

. i

k f; three different libraries 4in order EG eatimate the magnitude of the. fDllﬂwing

library costs which vary depending on subscription dE;iSiﬁﬂE:J
c a) Initial costs of acquining and cataloguing a new title, R

b) Annual recurring costs of maintaining and seffiziﬂg
journal materials, :

c), The internal ‘costs of circulation, reshelving, and
lending to Dthersr and

, {
: ! ] . d) 'The rntérna; cost of prncessing an inter ibrary loan
‘ transaction. . ER .

O
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. : H=9
y f . L
The model explicitly'dﬂes not take into account the loss of brawsing capa-=

city due to drapp;ng a EubBEflptan or the cost in terms ﬁf delay to the:

¥

patrﬂn due to rrowing.

H . : . :
" Since the fee, if any, a lending library may charge for the use
of its materials, or external barfawing cost, can vary widely from case to-

£
case, the model takes this as g varlable "The levels of Jmurnal use at

which l;brar;eg should e1ther drop, or add subscr;ptlans called the crogs-—
5
_over points, .are given far different spécifléd external” lend;ng fees. SlﬁEE’

1

lending fees often do not. exist or do not cover the lending l;bfary 8 costs,

interlibrary loan can be unrgal1st1gally éheap frum the borrower'

rm

p@int

of view, and theé crossover points of joﬁfﬁal usage from a social point of
. i . ) &
view would therefore be higher. .

o

2, Journal Usage Over Time and Length of Haldingsf Use of JDurﬂEl

litéfatufE'deéays rather rapidly. -Almost 80% af ‘usage occurs Ulthlﬂ five

years afte; publlcatlon and slmast 954 w1th1n flftEEﬂ years, Bssed on -

]

EtudIEE at twg lafge llbta: es, the model includes tﬁ? EChEdUlEE one for-

science and technalcgy and one for the snc;gl and life sciences, to take

this pattern of ugage into account. - . ’ o . o

i
The number of yegrs of back holdlngs that a library has on the

shelves w;ll vary frnm Jﬂurnal to journal. -HDHEVEE;vfiVE requests or

uges fo a journal Hlth £;ve years of back filesg does not -have the gsame .
EY 3
'méan;ng as five requests for a flftéeﬁ “year nld t;tle holding. 1o account
fEF this, the mathematital model 1n§ludea a narmallzat;aﬁ" fa:tcf - Since
' ' iy
the trassaver points are specified fof JOLrnsls with ten years of bsck
holdiniPs,- ane needs tﬂ adjust far the - léngth of a psrt;tular journal’ 8

+
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. ’ . : : ' -
ore applying the -add/drop: decisien criterionm supplied by the ’
o o .

back files bef

J : P Sver ohint -
i . crossover point. \

3." Subscription Prices also vary widely. Accordingly, the model

B F

specifies crossover 'points according to different subscription price levels.

o 4. Planning Period: THe model uses a 25-year planning period; that
o : 7 » . _ .
is, the library deciding whether to gubscribe or borrow is assumed to take

into account all costs and user requests up to twenty-five years away but to

ignore any years farther in,the'fugure. : Lo

,\‘S ) r N :
CONCLUS IONS g o ] . -
: L

1

l. The crossover points are very similar fot the decision to add

v

a journal title and the decision to drop one. The only difference lies in !
" . R ¥ ~ L= .

the lib;ary's;cneétimg cost of acquiring a new title..
2. A typical cicssavet point for the add/drop decision is four '~

. : . ., L E o . - L . . ;
or five uses per journal title per year. This is the result, for example,
with a subsciiptian pfi?é of 540 éndj&fzernal 1ehdipg fees of §8,

3. It 1s unlikely, then, that libraries will be engaging in much’
3 interlibrary lending activity that falls outside the limits specified by

the CONTU.guidelines (sée pp. 136 of this report), which permit each

e requesting library up to five copies of articles from the most recent

five years of each journal title to which.it does not subscribe. This is
) : S : .
especially true given libraries' current tendency to maintain subscrip=

S . : -« _ i ' Cls
-tions even at very low levels of usage.
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> REPOR? TITLE: ‘An Analysis of, Computer and Phat the
R ' Point of View of the &em€ral ,Pub
e aT ! Gonsumer ) TR . - . =
- . . = &
. v
an, 4nd Egrfy‘HSVErkamp
Althqugh namerous’ studies on the subject of copyright had
bEEﬂ dgne&iefare CEBNTU @gme into existence, apparently none of them N
had focused on the pgft;cular quéstlan of haw ;hangea in the 'copyright
. Lawfwauld JffELE members of the genergl public _c s,d red as retail
consumers . Préuiaus_éff3¥£s, such as the sefies of thlftyﬁfaur studies .

! ' G T e e
done under thé supervision of the Register @f opyrights, had largely.

‘taken a légal point Df view and had not conside Ed broad Ecangmizbqugss

ng the gEﬁersl-'ubliﬁ. However, the Commission came to

tlo

el

oncer

:\

e

“‘" N
He new technolegies whose effect on colfyright it was charged

feel ~that

.o

to examine might have altered the relationship of EPE gene:algpublic to .

copyright . The ubiquity of the photocopier meant that ordinary citizens

=

t

m

could be engaging in potentially i}ffinging acts .~ Likewisge, the late

developments in microcirc cultry make it ﬂpp&sr that widespread wse of
. - ;n

computers in the home is not too many years awag\

=iy : -

ln such circumstances it seemed necessary to examine copyright
questions from a consumer point of view. The Commisgion contracted with |
E é ' *
the Public Interest Economics Center (PIE-C) to provide baikgtgund and

bfl?tlﬁp material for two conferences of representatives of nﬁnprni1t

i

public interest-driented groups, convened by the Public Interest Satellite

5
i

Such nferénces feemed the most

o

Assu ation (Ple) 4 co=-contractor
&

practical way to find out how ﬁrﬁpascd or actual changes in the copyright

law would affect members of the general public,

/ . ' ¢ N
! _ . e
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PIE~-C cordcluded that’ swmall, independent “¢8mputer software

H{ firms needed strong legal su pott £0Y" the production of software.”
. B - - h - £

"

Accordingly, they recommgnded that @uch firms be able Lo assert both -

o]

: trade secret and copyright interests in their ptoducts, éepéﬁding .

the sort of usage and amount of distribution. On the other hand, they

. ! " feared that capyrig%t protection for software produced by large manu-

of tomputer hardware might serve to reinforce the dominant
-2

e

facturer

i

position of those companies. Besides, large manufacturers already .
S : ! . \
had reason to produce software as a complement to their machinery andgﬂ\

did not esPegiallg need legal protection. ' PLE-C thus concluded that

only small firms,™nd not large computer kardware manufacturers, should

: PLE-C also saw data bases 1n computerized form as qeédiﬁg;

protection. PIE-C saw no redson why-copyright liability should not

—

of information, AHd‘n% consumer interest would be disserved by the {
.- ) . - . . N l -
dual copyright liability. imilarly, PIE-C decided that no consumer

interest would be adversely affected by the provision of copyright
protection for works in whose composition or preparation a computer
was used as am aid. None of the representatives of the public interest-
oriented proups at the PLSA confercnces voiced serious objections to
s "
. i -‘;7 :J
these vonclusions ou cuq}utur 188UBE .

=

s t

)

O
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PIE-C's basic tancfusian was thac no one mdking phatacépies

¢ of Cﬂpyflgﬁgﬁmateﬁ}al should have to pay: the publisher a copying

fee unless the photacup es were resold. The conomists found that

i
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ne and wéfi unable o
to find -that ﬁk@caiapying specifically had a deleterious effect on
publishing. Héﬁce, they saw no reason why students, teachers, ressarchers,

and librafiansf%héuld not be ablé to make essent ially unlimited humbers

of ph@ta opies for their.own, nongﬁmmerclal use. Specifically, PIE-C

.recc m"g,ded Ehatgaﬁyfﬁfganlzatlﬂn that qualified for tax exemptions
¥

under sétt1an 501(e)(3) of the Internal Revenue Code be able to do

uch ‘copyright-exempt y%EEFﬁJI phatoLﬁpylﬁg as long as the copies o . AT

w

ha
]
i

ions represented at the PISA =

H &

not resold." All of the organ

£
m
L]
i

conferences would have qualified for this exemption, and the attending C:?
= - &
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representatives expressed
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General ‘
) i
and ! -
public interest. PIE=C e the public 1nter§§t in terms N
i . . |

) . # &
of members of the general public Ehé}r
while the representative e
for wh LCh they wnrked prav idéd a pjore concrete embodiment of the publ

nterest. Other unresolved issueg concerned thé-lm cftance of campetltlan
in copyright industries and the ﬁermisgl ilit'y of transfer of QQprlght
ownership away fr m the Driginal owner, the author. . However, conference
i ' . . *
representatives felt, and PLE-C eﬁén%ually came to gcecept, that small-
= Copyright owners facéd a relat1ve dis advantage in heir
. 5 . R : : . ( : .
copyrights and m;ght need help from the ggverﬁment in fh;s regard
but no specific sugpestions were made as to the nature of such help.’ o
. _ . _ =G N
\ 5
’IHE( P15A CONFERENCES -
=

The conferences of répresentatives from nonprofit organizations

tn the public-interest community were held on

o
=
pis]
e
[N
[oe]
=
J=2
K4
-
=
poc}
M
—
o
ot
(]
~
~

Mr . EETE Cowlan of PISA chaired both sessions, assisted by Mr. Andy
Horowitz. The authors of the PIE-C rcpn:t and members of th&, Commissiod
staft also attended each time. C(ommissioner Karpatkin andJanusz Ordeyer

o
end

(o

one of the ﬂuihars of the New York University fépﬂfti were able to att

the® second meeting. The list of representatives tcll'”
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5. Gertrude Barnstune

2xas Civil Liberty taundatlun,
nhst@n Texas *° |
r. Charles E. Bryant" ’
ouis A. Martinet Legal Society *
-aton Rouge; Lnu;515na'

3

anSDur Medical Foundation

F;ild Office :
gllle Marylsnd e

R

Ed

.Phyllis Cole : . ‘

‘Penplss anputer L@mpaﬁy

O

[E

denlo Park California

Yo
Mr." Louis Hausman - D
National -Council on the Aging )
Washington, D. C. LY
oo R T

Mt . Wayne Horiuchi
Japanese-American C%tlzens League
wWashington, D C.

Ms. Marion Haye's Hull
Cable Cﬂmmun;cat;nﬁs ReEDurge Center
Nashlngtnﬁ L. C:

Ms, Katherine Montague . |
Sduthwest Reseaf;h & Infnrmat1nn

“ Center
Albuqu%EQUE, New Mexico

Ms. Irene Kessel
Consumer ngersglmn Dt—Aer1}a =
Hashlngtﬂn D. C,

Ms. Annie King Phillips

Natienal Associ atlnn of Neighborhood
Hedlth Centers . .

Washington, 'D. C. '
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*#Mr. Tom Thomas

:Mri Martin®Rogol

National Public Interest .
Research Groups

Washington, P. C. -
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NTIS ORDER NO: PB 271 003 .-
BACKGROUND ,

In 1975, the Indiana Graduate Library School completed a larde—

m

nce Foundation (NhF) on the

i

L scale study, sponsored by the National Secl

dcquisition of mdteflalﬁ by libraries and tle economi’c status of scholarly,

2.

scientific, and technical jaurnaléx which depend hesv1ly un libraries

L/

. == - Fi .
45 4 market. The study invuLUe?zth@ analysis of questionnaires filled

" out by libraries and jburnal pubdisé
i

J«'“P‘”

=7 s 4

cret a narked- shitt fn thelr materdials budgeis from bouks to periodicals in

- : ' = oo, e

7 the period jfrom 1969 th 1973, Fry and Jhite have déiivefgd a fallmw=u,"
I 4 - p
el i

2/ _ i
varlier trend. As for publishers, subscription levels showed a generally

LA ]

survey of libraries to NsF, which shows a LUH[lﬂudnLEflﬁ 197476 Df th

upwird tfund but not all publl:hera wbre i1 gound financial gnggiLiang

~ o

Whrile gmnmnéilal puhli,hvra had adequate returns, society publishers had
- . , ' ' 4
', bl 5

small bupt pusizive»marginﬁ. and many umiversity presses were operating

at iner®hsing deficits. It was this pdf[;uf the original Indlana Uni-

verslty study on which the survey b§ CONTU builds.-

-

™
o

.

v

»
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THE SURVEY ~ ' _ .

C . Y }r\
/ e

The survey'had a two= fold purpose. Fifsﬁl it aimed to discover -
N - 2
N, .

/
/

‘m

<the extEﬁt to which pub]lbhﬂfq of U. §. 5Lhularly, acientifiF and éenknical
~

~
. i ~ .
journals curfgntly provide LDplEh of back articles or issues,#or- ElEE make -

=

Y

=%

prDviSlDﬁ for. authurized fépfqdﬁctiﬂni either directly or by means Q an

a* B 1 s ’

d4gent.  Second, the survey attempted to gauge Lhe willingness of pdblish;fs _

]

P

t

to partic ip te 1o soule sort of fztlﬂidl tleary nghouse mechanism for the

"iduthnflziné of fteprreduction and the collection and digtrihutiﬂn Pf fees,

O

ERIC
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A subject of particular interesr was the amount’ of payient Ehat publishers
/

i

i

would expect’ to receive for authgrlg't 1on to make copies

The Indiana University Researchers updated the masten list of

puddtshers and journals used in the earliaer survey. The final 1lilst included

almost 1,700 publishers of about 2,500 journals., Over 500 publishers filled/

) b8
OUt questionnaires covering ‘almost L ;QUU journals. The DVEEHhElmiﬁg majurity

"publishers are small: 45(:uf them put out only one journal. Fu rther-

=

thesge

m

o

more, -most of the journals are small: over half have feﬂ%r than 3,000- gub-

sariptiuﬁs,‘ While 90% of the responding Journals ha&'ragi stered for cnpy— =

£

cight,-only 60% of the journals which did not respond had registered. The

questipnnaires wera mailed. vut in ngfuafy,.1977, and thé cutoff date for
Eéfiiﬁs was tn May;- thus,-tdie new law wag not yet in effect, and plans for

“

the Copyright Clearance Céncé%‘werérsLill aonly in the fufmulativg-gtage

]

and not widély known. These con nsiderarions affe the interpretation of

some of the responses. | Lo

L3
s



Journals aqd Fees

At the time of the survey, wore than half of the responding jour=
nals sold feéﬁénts directly and about avthirdxthfcugh an agent; the E&Eédim}i

: nant agents used are Xerox University Microfilmé& and Information Unlimitedx
' o0
I

A typical charge for a reprint -ef a ten-page article was $5. Jourdals which

did not thén seil reprints said they hypothetically would be willing to

i

™ séttle for a lesser fee. Two-thirds of the journals generated less than six

‘ reprint orders a week: at the athéf extreme, 13% generated 150 or ‘more éach
. v L
week. uAbéut half é? the jaurnals'sa}d Ebey filled orders within five days.
? Half Df the' copyrighted jgurnsis expected no royalty payments from
any particlpation in a national cleafing;ausei A majority of thé<remaindef
. would have accepted a 50=-cent payment, but a small minority held out for §5°
or mote, As for miﬁf§fcfm editians; juu%uéls preferred to sell them through
- ju agent, rather than difectﬂy;'iq additién, they wepe largely unwilling to
8tmit unrestricted copying from micfufgrmsijgifth of CUYEEEE or back ‘
' {éséesax Willingness to permiﬁ copylng from paper issues was also low,
Egigpt ED; zapying of back issues by“ngnprffitgﬂrgigéiatiuﬁs.-;MDEt'puh: .
. _ ) : LS
lishers not then supplying fgpriut;rmq ph@lgﬁnpiés expressed an unﬁilé

he. survey by characterizing

=1
[
=2
13
rta
fﬂﬂ
st
mo,
ol
m
s
4]
T
I
o
-
]
L/
s
i
=
e
T
w
o
L
T

publishers rather tHan journals. Publishers preferred to licensze
b “

reproduction and supply reprints directly as opposed to delegating R

those functimn%;€3 a clearinghouse. A large majority of publishers |

- _,;s« -
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was willing to accept telephone orders, 'but few publfshers saw merit in_

M

ERIC
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othér medes of telecommunication. Similarly, publishers preferred payment
) s 5; s e -

. “ ST= . P
orderfand disliked opern or deposit Accounts. l
op ﬂ] P /

"The time at which this survey was conducted’ needs to beigansidEEEdgigx

assessing the results. Since the plans for the Copyright Cleaggnce Cgnter
al R

ware only in the formulation stage and not ‘widely known, ‘the hypothetical

and the responses may not necessarily indicate the 1eJél @§ willingnesélto

2=

pagticipata in the CCC or ether actual bedy. In addition, one should re-

member that the bulk of the respondents publish only one journal and do not

have a sophisticated ﬁﬂawledge‘af the workings of copyright. - This helps to
4

account for the 1acE}§%,ékhectstian of revenues fram»ﬂaﬁying fees and fear
of organizational encumbrance from a clearinghouse; 1t may also.expldin
® e ’ [

‘the unreasonably high fees expected by "some. Thasé high expectations could

also be. interpreted as restating an unwillingness to partipipate or as

3

LA ’ :
reflecting a deésire to maintain circulation by making copylng very
- “‘.
expensive.g ' 7
. i

questions about participation in a clearinghouse had an abstract character,

™
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REPORT TITLE: Library Phgtcmgpylng in the United States: W1th
Impll&atlaﬁs for the DEVEI&Ement of a Rcyalty
Paymen: HEChﬂﬂlEm . . -
. CONTRACTOR: Kipg Researﬂh, Inc. -
AUTgbRE: - pgnald'wi King and é;hérs'
. : ' L )
NTIS ORDER NO.: - ‘PB 278 300 (Also available from the Euper;ntaﬁdEﬁt

v

sD Documants, vaernmént Printing Office,

No. 052-003- 00443 -7) /sg

This study was funded ana EpDﬂEGfEd by tthE nrganlzstlnns

Foom -

. s &
¥ f

BACKGRQUND

the National Commission on Libraries and Information Sclénce (NCEIS)

the Nstlcnal Science Foundation (NSF), and CONTU. The need for it became *~

apparent when the Working Group bf<§he Conference on Rescluticn of
¥ . i .. -

I

Copyright Issues (CORCI) found 1tself u’able to agree on tjf actual

volume of 11brary thEDtDpylng The EﬁnfErEﬁEE, whiih had-/been organized

in 1974 by tha Raglster of Copyrights and the Ch31rmsn of NCLIS, agfeed
in 1975 to participate in drawing up a Request for Proposals. NCLIS

was joined by the National Science Foundation, and in 1976 the contract

was let to Market Facts, Inc. (later King Research). Soon thereafter,
CONTU added funds to enable a detailed analysis of the transactions
of the Minnesota Interlibrary Telecommuhications Exchange (MINITEX).

¥

5 4

THE SURVEY »

¥ .
The contractor secured from the National Center for Educational

B

Statistics (NCES) and other sources a master list or sample frame of

over 21,000 libraries in the United States, a list believed to include

most qibrara&s ot any consequence except for publie and private elementary

¥ _
and 5?LDD&§E§ sohool llbrgrlesifwhich are considerably moré ﬁumefﬂus%
:f

N

e
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. divided[into four kinds or types: academic, public- ﬁgderal}
frédﬁently'tut_ncg always serving for-profit arga;ii'
A sample of 360 librariEE wa s drawn so as to fully represent each

type. While most of the sample was chosen randomly, a number of the 1§rgest¢
libraries were deliberately chosen because of the scale of their photocopying

ne on

o

activities. Responding libraries reported only on photocopying d
. - : 1 ’

+ machines operated or supervised by staff members; unsupervised (including

coin-operated) machines were excluded. The libraries in the sample frame

had over 35;DOD‘ph@ébggpying machinésﬁ‘@f which ZD}ODOEQEEE used exclusively \
by staff. ' -

" The numﬁéﬁs found thréggh@ut the King Study generally constitute:

estimates bdsed on projections against the nationwide sample frame, rather

than actual data or @bééfvat}ans, from which the estimates are extrapolated.

!

he estimates are subject to varying ’m?ﬁﬁts of uncertainty, depending

o

n the number of observations or the length of time in which thé® were

made. Estimates about photocopying in one kind of library are therefore

often subject to a greater amount of uncertainty than estimates about

all libraries. One of the reasons for adding the MINITEX part of the

study was to provide a basis for checking the results of the national
J H £ } . - .

library survey, and the results ag"éé quite well.

—_—

&
&

The following tables present some.of the basic results for the

calendar year 1976. Some totals may not add exactly due to rounding.

1

sl

Materials ot indeterminate copyright status are not included in the srated

pies made from copyrighted works. The ug?%»ai count

¥hether one page or twenty pages long.

[

Sl
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. 1/
é, HALF OF COPYING COMES FROM COPYRIGHIED Hg?KS
. L )
1 2 3 4 Vs
No. of Av. No: ) Tot. No. % copy- No. copyrighted
; Libraries of copies ° bf copies righted- * copied
Type of (x 1,000) (x 1,000) - (=1x 2) - (=3x4)
Library . 3 ' - (x 1,000,000) . (x 1,000,000)

Publie . ' 8.3 . 7.7 64 . 37% 24

L

Special . 8.5 | 3. 26 697% 18 3

Acadenic 3.0 Y 5.8 ' 17 48% 8
[ ‘f =

Federal 1.4 4.9 7 58% 4

- R — . _ — N 1

U.5. Totals 21.3 5.4 114 47% 54

1/ See text, pp. 3-4.

’

The above table shows that, for all Eiﬂds gf_msterials about (g%ﬁ
halt of cgpies made came from capytightépr@técted works. The 114 million
copies amounted to about 1 billion pages; copyright status cagld ot
be determined i; 17 million E@p;és, The next table shows that, for all

kinds of libraries throughout the Unitjd States, serial publications

accounted for most copying of copyrighted works:

ERIC
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Due to. the unclear fnterpreiation of some of the definitions

in. Section 108 of the new law, and without prejudice to their resolution, {
King Research felt iééhecessary to break down copying into three kinds
of services: gapi%ng for ordinary local users, including employees of.

organizations_ served\by the librgry, copying for users at another branch

overall libfary system, and copying for interlibrary loan.
Pl : ) .

-

2%t table shows, for all kinds of'libraries and materials, copying

As the g

for local uses Was the dominant activigyg

: 1/
- MOST COPYING IS FOR LOCAL USERS

4 4 A ]
¥ « 2 3
No. copies ~ % copy- : No. copyrighted

~(x 1,000,000) ~ ‘righted = . copies (= 1 x 2)
. ' -«(x 1,000,000)

Kind of ! 9

Service -

[t
el

Local Use N 76 . 41% 31

[l

ntrasystem 27 47% w17

Interlibkary 11 . 50% 5; \

Loan K

1/ Cf. King Study; pp. 45, 47, 49, The table on p.- 47 has two typographical
errors in the "All Libraries" row in the sixth and tenth columns.

An area of particular interest was that of copying from

copyrighted gerials for interlibrary loan. The King Study revealed that

the CONTU Guidelines (sse Pp. 136 of this report), in combination with
ﬁfa@iﬁigns of the Copyright Law itself, greatly reduced the. number of
such copies needing authorization. There were 3.8 million such copies \

hade in 1976, a number reduced to 2.4 million if one excludes copies
made from serials over five years old. The exemptions for replacement
- .

SRR
., L j i ’
5 il

ERIC
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A

of damaged or missing items and for-classroom use further reduce the.

‘number to 2.0 million. After applying the CONTU Guidelines, which permit
up to five copies per serial title for each requesting library in a given
-~ i i ) ’

year, there remain 500,000 remaining. copies needing authorization. The

M v - ) >
status of material over five years old remainsiuncléari héﬁé'éf , making
0 g

N | jaﬂ e ’

§ this estimate a lower limit.

: The distribution of copying, by size of library, was quite

i

librari

»;]w:q .
wr—-
,...‘

uneven. Lar

es dominated: in partiéulati 20% of all libraries
accounted for almost 80% of copies made for local users and almost 75%

of those made for interlibrary loan. Indeed, since the number of supervised
i - = 1] ) L 5
machines in the libraries surveyed was smaller than the number of libraries

themselves, some must have had no supervised machines at all;

The distribution of copying was also uneven with

e materials, e

e
o
=
-
2]
\m‘

pecially serials}z Although copying from journals

seemed to bear 1ittle or no relation to circulation levels, 20% of them

accounted for almost 70% of copies made for local use and over 85% made
3

for interlibrary loan. '1f all the exemptions for interlibrary loans were

‘appliéd, 90% of iérial titles would have 50 or less copies made,needing

authorization Frém them throughout the country. Very few, if any, w@ulé

have 100 or ma%e such copies.
In addition to counting photocopies and éstimaéing tctalé,

the King Study also asked libraries about their preferences fegaraing

the design of a mgﬂhsnism to collect and distribute royalties for photo-

copies needing authorization under thg copyright law. Describing the

O
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_chéif;e ta be made beﬁween a system af cmplete repatz;hgigf :cpylng
) :Eﬂtl\rzlt}' at one: énd, raﬁd a system nf mm:.mum repar;;ng .at the achei’
: the repa:t m;te;l tha: greﬁrgtgr gccufacy ;n Eallectmn and d;sl;r;butmn .
.iaf‘mexﬂ?a ﬁ&uld raqui:e a ma:e cc@plgx and ggl iy system. : L;biafléﬂ,_ﬂ
é seemed \{:a pre f ;?ig smeler Bygtem Hh;ch althgugh lgsa exact ln its -
paﬁnenta, ngla be;eauer tn admm;.ster. )
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APPENDIX J
SELECTED\PﬁOVISIDNS OF THE COPYRIGHT ACT OF 1976 AND -
COPYRIGHT OFFICE. REGULATIONS L

'%( T ,

Rt

§ 101. Definitions
* % * , ' a

, “ccllgctlﬁe work" is a work, such as a periodical issue,
anthology,”or encyclopedia, in which a number of contributions,
constituting separate and independent works in themselves, gfe

assembled into a collective whole. 7
A "compilation" is a work formed by the collection and assem-

bling of preexisting materials or of data that are selected, coordi-

nated, or arranged® In such a way that-the resulting ‘work as a .
whole cnnstltutes an original work of Euthcrshlp The term “com—
pilation” includes ¢collective works. - .

"Copies" are maLErlal objects, other than phonorecords, in
which a work is fixed, by any method now known or later developed,
and from which the work can be perceived, reproduced, or other-
wise communicated, either directly or with the aid of a machine
or device. The term "copies" includes the material object,
other than a phonorecord, in which the work is first fixed.

£ % %

A work is "created” when it is fixed injzﬁlapy or phonorecord
for the first timé; where-a work is prepared over a period of
time, the portion pf it thatfhas been fixed at any particular
time constitutes the work aé of that time, and where the work
has been prepared in differenQ versions, each version constitutes

a separate work. <

A “derivative work' is a work based upon one or more preexist-

ing works, such a# a tranalatlﬂn musical arraﬂgenent;udramatlsa-,

tion, fictionalization, motion p1chre version, enund recﬁrdlng,

.art repraductlﬂn abfldgment condensation, or any other form

in which a work may be recast, transformed, or adapted. A work
consisting of editorial revisions, annotations, elaborations,

or other modifications which, as a whole, represent an original %

work'of authorship, i& a "derivative work.”
A "'device", "machiﬂe“f or "process'" 1s one now known or later

’ . . . 1

\ dgvélmped , CEE I -,

To ‘4display" a work means to show a copy of 1E, either directly
or by means of ‘a film, slide, .television 1mgge, or any other
device®or process or, in the case of a motidn plEEurE or other
audioyisua) work, to show ¥ndividual 1mages nnnsequentlally

A work ig "fixed"” in a tangible medium of expression when its
embodiment in a copy or phonorecord, by or under the Eutthlty
of the author, is sufficiently permanent or stable to permit it
to be perCEthd, reproduced, or othefwise communicated for a

b4
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period of more than transitory duratio
of sounds, images, or both, that are be ing ¢ smitted, is
“fixed" for purposes of this title if a fixation of the work
ie being made simultaneously with its transm mission, .

h. A wéﬁk consisting

. B
* Kk *

"Literary w rks'’ are works, other than audidvisual works, ..
,p:gssed in Dfds numbers, or other verbal or numerical symbals
or indicia, regardless of the nature of the material objects, such
as books, perjodicals, manuscripts, phnncregords, film, tapes,

disksg or cards, in whléh they are embodied.

* * % . - ’ ’
[}
A "peeudonymous work' is a work on the EQPLEE or phonorecords
of which the author is identified under a f;:tltlst name .
"Publication' is the distribution of copies QEépthGtéﬂﬂde

of a work to the public by sale or other transfer of ﬂWﬂErShlp
or by rental, lease, or lending. The offering to distribute
coples aor phoncrecmrds to a group of persons for purpdses of
further dlstrlbqtlcn public perfﬂrmange, or public display,
onstitutes publication. A publlC performance or display of
a work does not of itself constitute publication.
To perform or display a work '"publicly” means -
(1) to perform or display it at a place open to the
public or at any place where a substantial number of

- - persons outside of a normal zlfclg of a family and .
its social acquaintances is gathered; or
* (2) to transmit or otherwise EDmmuﬁlEatE a'lperfor- T,

mance or display of the work to a pldece’ specified- by .
clause (1) or to the public, by means of any device

or process, whether the members of the public capable

of rec§l¥1ng the perfcrman?é or display receive it

in the samg,: place or in separate places and at the

same Cime or ‘at diffetent times.

]
A 5

A "work made for hire" is -

. .
(1) a vwork prepared by an employee within the ECGPE of

his pr her employment’; or T
(2) a work}speelally ordered or commissioned for use

as a contribution to a collective work ‘a part of

a motion picture or other audlﬂvlsual w2¥k, a4s a trans- ¢

lation, as a supplementary-work, as a compilation, as

an instrL;tlgnal text, as a'fest, as answer material

for a test, or as an aLlaEi if the parties expressly

agree in a written instrument signed by them that the
or hall be considered a work made for hire.
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§ 102. Subject matter of copyright: In general
(a) Copyright protection subsists, in accordance with.this
. title, in nr1glnal works of authorship fixed in any tangfble
smedium of expression, now known or later developed, from
< which they can be perceived, reproduced, or otherwise
communicated, either d;re&tly or with the aid of a machine
o device. chks of auﬁhgrshlp include the following categnrles:
(1) literary works; .
(23-musical works, including any accompanying wgrds,-
. (3) dramdtic works, inclding any acccmpanylng musgic,
' h (4) pantomimes and choreographic works;
(5) pictorial, graphic, and sculptural w@fks; ,
(6) motion picturnes and other audiovisual works; and
" (7) sound recordings. ) S o
(b)" 1In no case does copyright prtEEtIDn for an original ,
work of authorship Extend to any idea, procedure; EEQCEEE,
system, method of operation, concept, principle or discovery, 1
regardless of the form in whlch 1t is described, explained, ' ’
5 illustrated, or embﬂilgd in such work. '

-,{

§ 103. Subject matter of copyright: Cajpilatians and derivative
works . : )
(a) The subject matté of cnpyrlght as &pecified
102 includes EGmpllEtlQnEgénd derivative works, but- pthEEtiDﬂ
for a work employing preexdisting materisl in which copyright
subsists does not extend to any part of the work in which such
material has been used unlawfully. -« ’

’ (b) “The copyrighf in a compilation or derivative work extends
only to the material contributed by the author of such work, as
distinguished from the prZexlstlng material empl@yed in the
work, and does not imply any exclusive right in the preexisting
mstetlal The copyright in such work is independent of, and

. ‘does not affeft or enlarge the scope, duration, cwﬁér5h1p,
or EubElSEEﬁEE of, any copyright prtECtan in the preex1st1ﬁg
material .

i

* % K . = s
P \\ F
i § 106. Exclusive rights incopyrighted works

Subject to sectibns 107 through 118, the owner of copy-
right under this title has the excluslve rights to do and to
authorize .any of the following :

(1) to reproduce the copyrighted work in copies or
phanareggrdse ’

¢2) to prepare derivatlve works based upon the
copyrighted work;

(3) to distribuze copies or phonorecords of the : 4
copyrighted work to the public by sale or other transfe
of nwnerﬁh1p, r by rental, “lease, or 1end1ng,

(4) in the CSEE of llt;faty, mus1qsl djamatic, and
¢horeographic works, pantomimes, and mot#on pictures and
other audiovisual works, to perform the copyrighted work
publicly; and

¥ j’l:
. LY »,_,’
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8§ 107. Limitations on exclusive rights: Fair t
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(5) in the cssé @ffl itefary, musical, dramatic, and
choreographic works [ ’pantomimes, and plcﬁarisl graphic,
"or sculptural works, including the individual images of a
motion picture or other audiovisual work, to digplay the
gopyrighted work publicly. ’

-]

\C

se
Notwithstanding the provisions of segtion 106, the fair use
of a copyrighted work, including such use by reproductioen in
copies or phonorecords or by any other means specified by that
section, for purposes such as criticism, comment, news reporting,
;;achlng (including multiple copies for classroom use), szhﬂlarj
ship, or research, is not, an infringement of copyright. 1In

‘detérmlnlng whethgr the use made of a work in any particular

case is a fair use the' factors to be considered shall include --
' (l) the purpose and character of the use, including
whether such use is of a commércial nature or isgfor >
nonprofit educational purposes;
(2) the nature of the cgpyrlghted Wka'
En relst;an tu the Eupyr;ghted work as.a whnle, and
(4) the effect of the use upon the potential market
for er value of the copyrighted work. .

H

= . e
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§ 108. lLimitations®on exclusive rights: Reproduction by
libraries and archives . o s
(a) Nntw1ths[and1ng the pr@vlslu s of se¢tian 1@6, it is

|

~
e
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ot = I T
s
—_
ped

£n

its employees acting within the SCDPE of th21r

. reproduce no more than one copy or phonorecord
or to distribute such copy or phanarecardi under
i 2cified by this section / i1f,--

duction or distribution is made without
direct or indirect com. .cial advantage;
‘tions of the library or archives af§§ '
public, or {ii) available not ogly to
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ng research in a specialdzed field;

e
h

=
[

Lt

M

w
ra
T g
=]

2
g

T ™ m
[
o
=

— o
]
1 ‘L: [

\l-‘

L ] "u el
S e e ™

-
e

LD ew
w
o
-
=

i~
o]
Lo
=
po
byl
)
=T

o
[
<]
o
W
fah

and
(3) the reproduct tribution of the work
0

i or dis
,ELEE of ;Dpyright, '
of ductio
Py ©
1

include
R ¥right ion and. d12£r1butlﬂﬁ ‘under
this seétion apply to a coj r phon oresvrd of an unpublished
wobk duplicated in facsimile fgrm 50 lely for puprEFS of
prﬁhervatlun and security or f
(2) if subsection (a)7iTthe copy or phDﬂDfEEDfd reprnduc ed
is [Lf[Lﬁ[lV in the collections of the library or archlve
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(c) The right of reproduction under this section applies
to a copy or phonorecord of a published worksfuplicated in
faésimilé form solely for the purpose of replacement of a
copy or phpnaie¢d}d that is ‘damaged deteriorating, lgst, )
or stolen, if the library or archives has, after a fESEﬂﬁEblE
effort’, determined that an unysed replacement cannot be
obtained at a fair price. .

(d) The rights of reproduckion+and distribution under
this section apply to a copy, hade from the collection of
a library or.archives where thg user makes his .or her request
or from that of another libra Y or archives, of no more than

‘one article or other contrihufion to a copyrighted collection

or periodical issue, or to a copy or- phonorecord of a small
part of any other copyrighted work, if --
(1) the copy or phonorecord becomes the property of

the user, and the library or archives has had .no notice

that the copy or phonorecord would be used for any

purpose other than private study, scholarship, er

research; and . : .

(2) the:library or archives displays prominently,.

. at the place where orders are accepted, and includes.

.on its order form, a warning of copyright in accordance
with requirements that the Register of Copyrights shall
prescribe by regulation.

(e) The rights of reproduction and distribution under this
section apply to the entire work, or to a substantial part of
it, made from the collection of a library or archives where
the user makes his or her request or from that of another b
library or archives, if the library or archives has first
determined, on the basis of a reasonable investigation,
that a copy or phonorecord of the copyrighted work cannot
be obtained at a fair price, if --

(1) the copy or phonorecord becomes the property of

the user, and the library or archives has had no notice

that the copy or phonorecord would be used for any

purpose other than private study, echolarship, or
research; and ;

(2) the library or archives displays prominently, at
the place where drders are accepted, and includes on

its order form, a warning of copyright in accordance-

with-rfequirements that the” Register of Copyrights

‘shall prescribe by regulation.

(f) Nothing in this section --

(1) shall be construed to impose liability for copyright

"infringement upon a library o« archives or its employees
for the unsupervised use of reproducing equipment located
on its premises: Provided, That guch equipment displays
a4 notice that the making of a copy may be subject to
the copyright law; ; T : :

(2) excusesca person who uses such reproducing equip-
‘ment or who requests a copy or phonorecord under sub-
section (d) from liability for copyright infringement
for.any such act, or for any later use of such copy or
phonorecord, if it exceeds fair use as provided by

section 107; ' . o3,

# ) . ‘j‘\ry
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(3) shall be construed to limit the reproduction amd
. distribution by lending 9f a limited number of copies
: azf»ex:efpts by a library or archives of ansaudiovisual
1 : news program, subject to clauses (1), (2), and (3) of
subsection (a); or )

(4) in any way affects the right of fair use as
provided by section 107, or any Eﬂntfaetual)cbligatiaﬂs
assumed at any time by the library or archives when it

" : obtained a copy or phonorecord of a work in its collections.
4 ' (g) The rights of reproduction and distribution under this
. F## section extend to the isolated and unrelated reproduction or
‘ /distribution. of a single copy or phonorecord of the same
material on separate occasions, but do not extend to cases
whepe the library or archives, or its employee ~- .
= (1) is aware or has substantial reason to.believe that
it is engaging in the related or concerted r production
or distribution of multiple copies or phonordgords of
- : the same material, whether made on one occasi n or
. _ over a period of time, and whether intended f§r
aggregate use by one br more individuals or e
separate use by the individual members of a group; or .
{2) ‘engages in the systematic reproduction or
) : A \ﬁ distribution of single or multiple copies or phone-’
) records of material described in subsection (d):
\*\Efgyided, That nothing in this clause prevents a \
library or archives from participating in interlibrary
arrangement s that do not have, as their purpose or
effect, that the library or archives receiving guch
copies or phonorecords for distribution does so in
such aggregate quantities as to substitute for g
subscription to or purchase of such work.
(h) The rights of reproduction and di;;ributibn under this
section do not aAPply to a musical work , %

a pictorial, graphic
or sculptural work, or a motion picture or other audiovisual
work other than an audiovisual work dealing with news,

{. except that no such limitation shall apply with Tespect i

to rights granted by subsections (b) and (c)), or with
respect to pictorial or graphic works published as i]lus-
trations, diagrams, or similar adjuncts to works of which
copies are reproduced or distributed in accordance with-
subsectjons (d) and (e).

(1) Five years from the effective date of this Act, and

-at five-year intervals thereafter, the Register of Copyrights,

after consulting with representatives of auvthors, book and
periodical publishers, and other owners of copyrighted

"materials, and with representatives of library users and

librarians, ghall submit to the Congress ‘a report setting
forth the extent to which this section has achieved the
intended statutory balancing of the rights of creators,
and the needs of users. The report should also describe

& any problems that may have arisen, and present legiglative

or other recommendations, if warranfed.

i
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§ 117- Scope af'éxclusivé_rights: Use in conjunction with
computers and gipllar information systems »

Notwithstanding the prOvisions of sections 106 through 116

and 118, this title doeg N0t afford to the.owner of copyright

in a work anpy é}eatef or legseyp rights with respect to the

use of the work in Conjypction yith automatic systems capable’

of storing, processing, rétrieving, or tansferring information,

op/in Conjunction with any simjilar device, machine, or process,

.than those afforded to yorks under the law, whether title 17

or the common law or starvles of a State, in effect on
December 31, 1977, as heyd apPlicable and construed by a
court in an action brought under thig title.

* % %

§ 301l. Preemption with resPect to other laws ,

(a) On and after Japugry 1, 1978, all legal or equitable
rights that are Equivalengitn dny of the excluaive rights
within the general scope of copyright as.specified by section
106 1in works of authorshyp that zre fixed in a tangible
medium of expression and come within the subject matter of
copyright as specified by sections 102 and 103, whether
created before or after tpst date and whether published
or unpublished, are Bovekned exclusively by this title.
Thereafter, no person is entitled to any such right or

equivalent right in any gych work under the common 1aw -
or statutes of any State,
(b) Nothing in this ri¢le annyls-or limits any rights
or remedies ynder the commo® 138w or statutes of any State
with respect to --
(1) subject matter that doeg not come within the
subject matter of copyriBht ag specified by sections

102 and 103, including wOTks of authorship not fixed
in any tangible medjuy of expression; or

(2) any cause of action arising from undertakings
commenced pefore January l, 1978; or

(3) activities viplaging legal or equitable rights
that are not equivalent t® any of the exclusive
rights within the genergl 8¢0pe of copyright as
spécifiﬁ\ by section 1gg- .

‘K}X .

LR Ok X
(d) Npthing in this tigje anMuyls or limits any rights or
remedies under any other ppderal gratute.

§ 302. Duration of COPYyright! Works created on or after
January 1, 1973 )
(a) In General. =~ CopyriBht ip a work created on or after
January 1, 1978, subsistsg from 1t s creation and, except
as provided by the following Subsections, endures for a
term cﬁnsisting of the 1if, 0f the auther and tifty years
after the author's death, o

s
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int Works. -- In the case of a joint work prepared by
authors who djid not work for hire, the copyright
a term consifting of the life of the last
surviving author%and fifty years after such last surviving
author's death. . o .
¥(c) AncﬂymﬁusiWarks, Pseudonymous Works, and ‘Works Made
For Hire. == In the case of an anonymous work, a pseudonymous
work, nr a work made for hire, the copyright endures for a
term of seventy-five years from the vear of irs first
publication, or a term of nne hundred years from the year-
of its creation, whichever expires first,

* * % ¥ /

§ 401. Notice of copyright; Visually perceptible copies

(a) General Requirement. -- Whenever a work protected under
this title is published in the United States or elsewhere by
authority of the copyright owner, a notice of. copyright as
provided by this sectjon shall be placed on all publicly
distributed copies from which the work can be visually

perceived, either directly or with the aid of a machine
or device. - :
(b) Form of Notice. -- The notice appearing on the copies
ghall consist of .the following three elements: :
(1) the symbol © (the letter C in a circle), or the R
word "Copyright", or the abbreviation “Copr.”; and
(2) the year of firs publication of the work; in
the case of compilation# or derivative works incorporating
previously published material, the year date of firat
publication of the compilation or-derivative work is
sufficient. The year date may be omitted where a pictorial,
graphic, or sculptdral work, with accompanying text matter,
if any, is reproduced in or on greeting cards, postcards,
stationery, jewelry, dolls, toys, or any gseful articles;
and ) .
(3) the name of the owner of copyright in the work,
or an abbreviation by which the name can be recognized,
or a generally known alternative designation nf the owner.
(c) Position of Notice. =- The notice shall be affixed
to the copies in such manner and location -as tn give
reasonable notice of the claim of copyright. The Register
of Copyrights shall prescribe by regulation, as_examples,
specific methods of affixation and positions of the
notice on various types of works that will satisfy this
requirement, but thesé specifications shall not be
considered exhaustive. ’

R A -
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§405. Notice of copyright: Omission of notice.

' (a) Effect of Omission. on Gopyright. — The omission of
the copyright notice prescribed by sections 401 through 403 .
from copies or phonorevords publicly distributed by authority
of the copyright owner -does not invalidate the copyright in
‘a work if =-

(1) the notice has been omitted from no more than
a relatively small numper of copies or phonerecords
distributed to the public; or ) '

(2) registration for the work has been made before
or is made within five years after the publication
.without nﬂtigej dnd a reasonable effort is made to

¥

add notice th all copies or phonorecords that are

distributed to the public in the United Stateg after

the omission has been discovered; or

(3) the notice has been omitted in violation nf an .
express requirement in wpiting that, as a condition o —
af the copyright owner's authorization of fhe public
distribution of copies or phonorecprds, they bear
the prescribed notice. -

* (b) Effect of Omission on Imnocent Infringers. -- Any
person who innocently infringes a copyright, in reliance
upon an authorized c¢opy or phonorecord from which the
copyright notice has .been omitted, incurs no liability
for actual or statutory damages uider section 504 for ,any
infringing acts committed before receiving actual notice.
that registration for the work has' been made under section
408, if such person proves that he or she was misled

T'" by the omission of notice. In a suit for infriﬂgeEEﬁ%

in such a case the court may allow or disallow recovery

Aot any of the infringer's profits attributable to the
infringement, and may enjoin the continuation of the
infringing undertaking or may require, as & condition
of permitting the tontinuation of the infringing
undertaking, that the infringer pay the copyright

owner a reasonable license fee in an amount and on
‘terms fixed by the court. ’

(¢) Removal of Notice. =- Protection under this title -
is not affected by the removal, destruction, or -
obliteration of the notice, without the authorization
nf the copyright owner, from any publicly distributed
copies or phonorecords.

v

* & &

§ 407. Deposit of copies or phonorecords for Library
nf Congress
{a) Except. as provided by subsection (c¢), and subject
to the provisions of subsection (e), the nwner of copyright
or of the exclusive right of publication in a work published
with notice of copyright in the United States ghall deposit,
within three months after the date pf such publication --

w54 s
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(1) two complete eopies of the begt edition; or

(2) if the work is a gound recording, two complete
Phonorecords of the best edition; together withrany ‘
printed or other visually perceptible material published
: # with such Phonorecords. ' . ;
Neither the deposit requirements of this subsection nor the

in the Copyright Office for the use or dispnsition of the '
Library of Congress. The Register of Copyrights shall, when
Fequested by the depositor and upon payment of the fee pre=
scribed by section 708, issue a receipt’ for the deposit.

' (¢) The Register of Copyrights may by regulatinn exempt-

any categories of material from-the deposit requirements -
of this section, or require depssit of only one copy or
phonorecord with respect to any categories. Such regulations
shall provide either for complete exemption from the deposit

financial hardships on the depositor, where the individual
’aqthn: is the owner of copyright in a pictorial, graphie,
or sculptural work and (i) less than five copies of the
work have been published., or (ii) the work has beep
published in a limited edition consisting of numbered
coples, the monetary value of which would make the

the work burdensome, unfair, or unreasohnable,

(d) At any time after publication of a work as provided
by subsection (a), the Register of Copyrights may’make
written demand for the required deposit on any of the
persons obligated to'make the deposit under subsectiop

a (a8). Unless deposip~$s made within three months after
the demand is féceﬁgzzj the person or persons on whonp
‘the demand was made are liable -— )
(1) to a fine of not more than $250 for éacﬁ\smrkﬁ and
(2) to pay into a specially designated fund if tha

Library of Congress the total retahl price of tHe copies

or phonorecords demanded, or, if no retail price has

been fixed, the reasonable €ost of the Library of

Congress nf acquiring® them; and .
- . (3) to pay a fine of $2,500, in addition to any.fine
- or liability imposed under clauges (1) and, (2), if -

such person willfully or repeatedly fails or refuses

to comply with such a demand. A

(e) With respect to transmissinfi programs that have been -
fixed and.transmitted to the public in the United Statas
but have not been published, the*Register of Copyrights
shall, afrer consulting with the Librarian of Congregs and
other interested organizations and officials, E%tab: 1
regulationa governing the gcquiﬂitiani\rhraugh deposy]
ﬁfﬁgfwise, nf.copies or phonorecords of such programff f
the collectionk of the Library of Congress. . )

L
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(1) The Librarian of Congress shall be permitted, upder
. the standards and conditions set forth. in such regulations,
to make a fixation of a transmission program directly from
a transmission to the public, and tp reproduce one copy
. ‘or phonotecord from such fixation for archival purposes.

(2) Such regulations shall ‘also provide standards and
procedures by which the Register of Copyrighte may make -
written dedand, upon the owner of the right of transmission

‘ftﬁfthe United States, for the deposit of a copy or phono~
record of a specific transmission program. Such deposit
- may, at the option of the owner of the right of trans-
mission in the United States, be aceomplished by gife,’
;by loan for purposes of reproduction,. or by sale at a
‘Price not to exceed the cost of reproducing and supplying
 Mthe copy of phonérecord. The regulations established
. ‘under this clause shall provide reasonable perigds of
*  mot leps''than three months for compliapce with a demand,
. and shall allow for extensions gof such periods and :
~ adjustments in the scope of thé demand or the methods
: for fulfilling it, as reasonably warranted by the :
b circumstances. Willful” failure 6r refusal to comply
S with the conditions prescribed by: such regulations -
' shall subject the owner of the right of transmission
in the United States to lisbility for an amount, not
to exceed the cost of reproducing and supplying ‘the ¢
‘copy or phonorecord in question, to be paid into a
‘gpecially designated fund in the Library of Congress.
j}(B) Nothing in this subséection shall be construed
¥0 require the making or retention, for purposes
of deposit, 8" any copy or phonorecord of an unpub-
lished transmission program, the transmission of
: wvhich occurs before the receipt of & specific .
"', 7 writteén demand as provided by clause (2).. _\/
(4) No activity undertaken in.compliance with J
- regulations prescrihed under clauses (1) or (Z)ééf ¥
)

=

subsection shall reshlt in ligbility if intende
solely to assist in the acquisition of copies or
L. “phonorecords under this subsection.

§ 408. Copyright registration in general
(a) Registration Permissive., —— At any time during the |
subsistence of copyright in any published or unpublished
= work, the owner of copyright or of any exclusive fighE;?;
in the wdrk may obtain registration of the copyright
claim by delivering to the Copyright Office the deposit
_ specified by this section, together with the application
v and fee specified by sections 409 and 708, Subject to
the provisions of section 405(a), such registration is
- mot a condition of copyright protection. '

@
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(b) Deposit for Ggﬁyright Registration. -- Except as

provided by subsektion (c), the material deposited for
' registrati

e

ion shall include - _
in the case of an unpublished work, one complete

copy. of phonorecord;
. (2) In the case of a published work, two complete -
copigd or phonorecords of the best edition; _ -

£3) in the case of a work first published dutside

the United States, one complete copy or phonorecord

as 80 publisghed; , . »
(4) in the case of a contribygion to & collective

work, one complete copy or phonorecord of the best

editiod of the collective work. - -

-under section 407 may be usfd to satisfy the deposit pro-

establishing requir
records acquired for \the Library.of Congress under

Copies or phannre:nrds'dep:?ited for the Library of Congress

vigidns of this section, ifdthey are accompanied by the
prescribed application Eﬁd fee, and by any additional
identifying material that the Register may, by regulation,

require. The Register shall .also prescribe regulations -

epent s under which copies or phono-

" subgection (e) of section 407, otherwise than by deposit, .

section,

within a tw

the deposit provisions of this
, ) _ - N
(¢) Administrative Classification and Optional Deposit, ==

(1) The Register of Capyrights ig,authorized to
specify by réguygtigi ghe administrative classes
into which works are to be placed for purposes of
deposit and registration, ajﬂ the nature of the
copies or phonorecords to bé deposited in the
various classes specified. /The regulations may
require or permit, for particular classes, the
deposit of identifying material instead of capies )
gt Jphonorecords, the deposit of only one copy.or rﬂfr
phbnorecord where two would normally be requireéd,
orfa single registration for a group uf related
works. This administrative classification of
works has no significance with respect to the
subject matter of copyright or the exclusive
rights provided by this title, -

(2) Without prejudice to the general authority’
provided under clause (1), the Register of Copyrights
shall establish regulati ns ‘specifically permitting
a2 single registration fai\a group of works by the
same individual author, alk firat published as
contributidng to periodicals, including newspapers,

&——mant?‘n perbod, on the basis of a
single deposit application, and registration fee,
under all of the following conditions —-

I
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. (A) if each of the works as first published
. . bore a separate copyright notice!, and the name
- of the owner of copyright in the work, or an
abbreviation by which® the name can be recognized,
- or a generally known alternative designation.
of the ownek was the ‘same in, each notice; and
. , (B) if the deposit consists of one copy of the
entire issue of the periodical, or of the entire
section in the case of a newspaper, in which each
contribution was firsgzpublished; and
. , (€) if the application identifies each work' :
) separately, including the periodical tontaining ¢
it and its date of first publication. -
\a . (3) As an alternative to separate renewal registrations
) ' under subsection (a) of section 304, a single renewal .
registration may be madel for a group of works.by the same -
individual author, all first published as contributions '
to periodicals, including newspapers, upon the filing of
a single applicgfion and fee, under all of the following

n

conditions: , -
'(A) the renewal c!Bimant or claimants, and
. the basis of glaim or claims under section 304
(a), is the same for each .of the worksj«&nd =
(B) the works were all copyrighted upon their o
first publication, either through separate copyright -
notice and registration or by virtue of a general
~nyright notice in the-periodical isgugﬁgg a whole;
~Anc b oot
(C) the renewal-application and fee are received
not more Ehaﬂ'ﬁwenty—eight or less tpan twenty-
seven years after the thirty-first day of December
of the calendar year in which all of the works
were first pubished; and . . A
(D) the renewal application identifies each
work separately, including the periodical
containing it and its date of first publication.

(d) Corrections and Amplifications. -— The Register may also
establish, by regulatipn, formal procedures for the filing
of an.application for supplementary registration, to correct
an error in a copyright registration or to amplify the
information given in a registrafion. Such application shall
be accompanied by the fee provided by section 708, ‘and shall
clearly identify the registration to be corrected or gmplifigé;

'L

The information contained in a supplementaty registration '
augments but does not supefsede that contained in the )
earlier registration. - ' ' ‘ i

- (e) Published Edition of Previously Regiistered Work. --
Registration for the first published edition of a work .
previously registered in unpublighed fof#™ay be made even

+ though the work as published is substantially the same as -
’ the unpublished version. :
317
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§ 412. Registration as prerequisite to certain remedies for
~ infringement o o - :
.o -+ .In any action under this title, other than an action
instituted-under section 411(b), no award @E(stgtuta:y damages
or of attorney's fees, as provided by sections 504 and 505,
shall be made for -~ - ' '
v (1) any infringement of copyright in an unpublished
‘ work commenced before the effective date of its registration;
Dr . N . . : -
(2) any iﬁf;iﬂgEmEﬁﬁ of copyright -commenced after first
P publication of the work and before the effective date of .
its registration], unless’ such registration is made within ~
three months afte? the first publication of the work, :

§ 501. Infringement of copyright 4

, (a) Anyone who violates any of the exclusive rights of the
- copyright owner as provided by sections 106 through 118, or who
‘ imports copies or phonorecords into the United States in ‘
~violation of s¢ction 602, is an infringer of the copyright.,..

[

§ 502. Remedies\for infringement: Injunctions’ oo
(&) Any cours, having jurisdiction of a civil action arising
» ufder this title may, subject to -the provisions of section 498

! offtitle 28, grant temporary and final injunctions on sis_i.

' t¢rms as it may deem reasonable to prevent of restr-in infringe~
ment .of a copyright, ) .

T © ~ . (b) Any such injunction may be served anv.nere in the United
States on the person enjoined; it shall be apéraﬁive throughout
the United States and shall be em#forceable, by proceedings in
contempt or otherwise, by any United States court having
jurisdiction of that person. The clerk of the court granting -~
the ‘injunction shall, when requested by. any other court in ’
whiich enforcement of the injunction is sought, transmit
promptly - to the other court a certified copy of all the
papers in the case on fi’ﬁ such clerk‘Zfi:e.

* k%
§ 505. Remedies for infringement: Costs and attorney's fees
In any £ivil action under this title, the court in its
) discretiorh may dllow the recoyery of full costs.by or against
L any party other than the Unitéd States or an officer thereof.
Except as otherwise provided by this title, the court may
also award a reasonable attorney's fee to the prevailing
party =s part of the costs. .

i F v
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§ 506. Crimlnal gffenses : )
' (s) Criminal Infringement, —— Any pers whg lﬁfflﬁgEE a copy-
right willfully and for purposeés of cﬂmmerc;gl advantage or .
private financial gain shall be fined not more than 510, 000
) . ox, imprigioned for not more than one year; or both: Provided,
. huuever, That any person who infringes wlllfully and for purposes
“ « - _of commercial advantage or private financial gain the copyrlght
a ‘in a sound recording afforded by sdbsections (1),:(2), or (3)-
of section 106 or the copyright in a motion picture afforded -
by Eubaeetigns (1), (3), or (4) of section 106 shall be fined
not more . thaﬂ $25,000 or imprisioned for mot more than one year,
or both, for the first such offense and shall be fined not more
than SSD 000 or imprisioned for not more than two years, or both,
for any subsequent offense. : .
(b) Forfeiture and Destruction. -- When any person. is :anv1ccgd
. of any violation of subsection (a), the court in its judgment of
»  comnviction shall, in addition to the perfalty therein prescribed,
order the forfELEure and destruction or othe disposition of all
infringing copies or” phanarecnfds and all in lements, devices,
. or equipment used in the manufacture of suc infringlgg copies
or phonorecords.
(e) Fraudulent Gapyrlght Nﬂtlce. -= Any [person who, with fraudu—
lent intent, places on any article a noticpk of copyright or
words of the same purport that such person knows to be false, or
who, with fraudulent intent, publicly distributes or imports
for public distribution aﬁy article bearing such notice or
wersds that such person knows to be false, shall bE\flngd not
;77 more that $2,500.
(d) Fi-udulent Removal of. CoPyright Netice. ~= Any person who,
with fraudhléﬁt intent, removes or alters any notice of copy- .
right appearing on a copy of a copyrighted work shall be f;ged
not more than §$2,500.
(e) False Represen;atlan. == Any person wh: ihawlngly makes
a false representation of a material fact inm the application
for copyright registration provided for by section 409, or in
any written statement filed in connection with the application,
shall be fined not more Ehan $2,500,

i * % %

f

§ 602, Infrlnglng importation of copies or phgnnfecards

(a) Importation into the United States, without the authority
of the owner of copyright under this title, of copies or. phono-
records of a work that have been acquired outside the United
States is an infringement of the, exclusive right to distribute
copies or phangregafds under section 106, actionable under
section 501. This subsection does not apply to -

* k & [

(3) importation by or for an organization operated for
SEhalafly, educational, or religious purposes and not for
private gain, with respect to no more than one copy of

327
<3,
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of an audidvisual work Eélely,fcr'its archival

. parposes, and no more than five copies or *

phonorecords of any other work for its o
library lending or archival purposes, unless

‘the importation of such copies or phohorecords
. is part an activity comsisting of systematic
reproduction’ or distribution; engaged in -

by such ofganization in violation of the
provisions of section 108(g)(2).
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‘ LIBRARY OF CONGRESS ' .

Copyright Office
[37 CcFR _P;aifif: 201]
. " [Docket RM 77-14]
METHODS OF AFFIXATION AND POSITIONS.
.OF THE COPYRIGHT NOTICE 1/ .

~ Proposed Rﬁlemaking - 4

: AGENCY: Library of Cangress, Cgpyrtght Offiz’

ACTION: Proposed-rule. : ’ ) )

SUMMARY: 'This notice of proposed rulemaking is issued to

/inform the public that the Copyright Office of the Library

of Congress is cuusidéring adaptinn of a new regulation
implementing section 401(c) of 'the Act for Generail ‘Revi=
sion of the Copyright Law. That section directs the
Register of Copyrights to "prescribe by regulation, as
examples,.specific methods of affixation and positions
of the copyright notice on various types of works" that
will satisfy the requirement that.the copyright notice
"be affixed to the copies in such manner and location as
to give reasonable notice of the claim of copyright.”
The effect of the proposed regulation is to provide ex-
amples of methods of affixation and positions for the
guidance of persons seeking to affix the notice in a
mannefr and location that will comply with the statu-
tory requirements. . .
* % %

1 §201.20. Methods of affixation : and Pgsitiaﬂa of the

capyright ‘notice on various f type% gf works.

(a) General. (1) This segtion speaifias examples of
methods of affixation and positions of the copyright
notice on various types of works that will satisfy the
notice requirement of section 401(e) of title 17 of
the United States Code, as amended by Pub. L. 94=553.

I — . — .

1/ 42 Fed. Reg. 64374 (December 23, 1977).
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A notice ‘considered "acceptable" under this Eegulatiun
, -shall be, considered to satisfy theifequirement of that
- . section that it be "affixed to the copies in such man- . .-
" ner and lncﬂtinqﬁés to give reasonable notlice of the
\\g S ¢laim.of copyrig xgjprnvided by that section,
ﬁ?the examples specified in this regulation shall not
i ¢ be congidered exhaustive of methods of affikation
J and positions giving reasonable natice of the clsim
. of copyright. :
(2) The provisions Df this section ar Gnly appli-
_cable to*works first published on or afr?: the efféc--
.tive date of this section. The adequacy of a} c:m;nySF a
right notice on works first published before such -
date shall be determined by the law in effect at the
. o time of first publication. N

el
Ak % _ -

“(e) Manner of Affixation and Position Generally.
(1) In/all cases dealt ‘with in Ef is section, the
acceptéﬁility of ‘a notice depend$ upun its being
permanently legible to an ordinary user of the )
work, and affixed to the copies in such manner apd -
“position that it is not concealed from view upon
. reasonable examination. (2) Where,. in a ,particu=
< lar case, a notice does not appear in one of the
precise locations presc:ibpd in this section but
. a4 person looking in one of those locations would
= - be reasonably certain to.find a naticé in another
somewhat different location, that notiie will be
aﬂceptable under this section. .

* % *

3.

(g) Works Reprnduced in Hachine—REadablé Capies.
For works reproduced in machine-readable coples
> Y {such as magnetic tapes or disks, punched cards, or
the like) from which the work cannat ordinarily be
s visually perceived except with the aid ofi a machine
~ or device, the following constitute examples of,
acceptable metpads of affixstignﬁand position Df
the notice: v
(1) A notice qnbadied in Lhe copies in machine
—readable form in such a manner that on visually
perceptible printouts it appears either with or
¢ near the title, or at the end of the work;
_ {2) A notice thaﬁ 15 displayed at the user's tefminal
at sign on;
(3) A notice that is continuously on terminal display;
(4) A pérmanently léglble nutice EEprdu;Ed on a

ta a b@x, reel cafttidge, cassette, or athef cantainer
used a5 a pErmﬂnent receptacle for the coriles.

351 _ P
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tTitIé:37 - Pééén;a, Trademarks, and Cgpyrightse
CHAPTER/II -- COPYRIGHT OFFICE, LIBRARY OF CONGRESS .

- Y [bocket mm 77-12] B

i

- REGISTRATION OF CLAIMS TO COPYRIGHT -DEPOSIT .
ENts 2/ . ’ -

N AGENCY: 'Libfarﬁ'qf Congress, Q?pyfight;@ffice;

ACTION: Finaf¥regulations. '

SUﬂﬁgRYS This notice is issued to inform the public that

the: Copyright Office of the Library of Congress is adopt-

ing new regulations Implementing the deposit requirements

o of sections 407 and 408 of the Act for General Revision

o of the Gepyright Law. These requirements involve the
- mandatory deposit of copies or phonorecords of published
works’ for the collections of the Library of Congress, and
the deposit of material to accompany applications for
copyright registration of both unpublished arnd published
works. The effect of the proposed regulations 1s: (a) To

exempt certain categories of published works from mandatory

- ‘deposit .for the Library of Congress under section 407
(b) to establish requirements ‘governing the nature of the
mandatory deposit to be made to all other cases under gec-
tion 407; and (¢) to establish the nature of the deposit
to be made as part of copyright registration.

§ 202.19 Deposit of published copies of* phonorecords
for the Library of Congress. -

(a) General. This section prescribes rules pertaining
to the deposit of copies and phonorecords of published
works for the Library of Congress under section 407 of .
title 17 of the United States Code, as amended by Pub.
s+ 94-553. The provisions of this ss. sn are hot appli-
cable to the deposit of coples and ph - records for pur=-
poses of copyright registration under section 408 of
title 17, except as pxpressly adopted in § 202.20 of

» these regulations. .

* &k *

—
43 Fed. Reg., 763 (Jahuary 4, 1968).

A

*Error; line should read: "5202619\pep§sit of published
copies or" T - ’
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(¢) g;emétgéné frnm'dépnaitugéqu;fements.' The féilawi;

ing categories of material are exempt from the deposit °

requirements, of section 407(a) of title 17 S

EEE . : : .

1
s =

T (5) Litersfygaafksg including computer programs and
automated data hdses, published in the United States only -
in the form of machine-readable copies (such as magnetic
tape or disks, punthed cards, or the like) from which the

. work cannot ordinarily be visually p:rceived except with

the aid of a machine ‘or device. Wor ., published in a
form requiring the use of a machine or device for pur-
poses of optical enlargement (such as film, filmstrips,
slide films and works published in-any variety of miero~
form); and works published in visually perceivable form -
but used in connection with optical scanning devices,
are not within this category and are subjegt to the

. )

-

L2 T T . s ~

S )
§ 202.20 Deposit of coples and phondrecords
for copyright registration.

" (a) General. }his sect}an;presg:ibes rules pertaining
to the deposit of coples and phnnagecc:dé'gf published and
unpublished works for the purpose 6f copyright registration

-under section 408 of title 17 of the United States Code, as

amended by Pub. L. 94-553. The provisions of this section
are not applicable to the deposit of copies and phonorecords
‘for the Library 6f Congress under section 407 of title 17,
except as expressly adopted in § EQE_lgwaf these regulations.

2

Ak x ’ . )
® . ?F o _

(c) Hstuféraf required deposit. (1) Subject to the
provisions of paragraph (c)(2) of this section, the deposit
required to accompany an application for registration of
claim to copyright under section 408 of title 17 shall Q

‘consist of: ) o €

-k & %k °

~ - F ‘
L2
¥
-
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¥
i

(2) In the case of certain works, the special provisions
set forth in this clause shall apply. 1In any case where
this clause specifies that one copy or phonorecord may be
submitted, that copy or phonorecord shall represent the best
edition, or the work as first published, as set forth in
paragraph (¢)(1l) of this section.

)
h
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(vii) Mschine=§eg§abié works. In cases where an unpub~
. lished literary work is fixed, or a published- literary
work is published in the United States, only in the form

of machine-readable copies (such as magnetic tapevor disks,
" punched cards, or.the like) from wpiéhithgrﬁﬁrk_cgﬁﬂgt,
ordindrily ‘be perceived except with the aid of a machine

or device, the deposit shall consist of: . .

(A)" For phblishedgof unpublished computer programs,
one copy of identifying portions of the progiam, repro-
+ duced in a form visually perceptible without the aid of
"4 machine or device, either on paper or in microform.
For these purposés, "identifying portieds" shall mean
elcher tiig first and last twenty-five pages or equiva-
lent units of the program if reproduced on paper, or at
least the' first and last twenty-five pages or equivalent
units of the program if reproduced in microform, together

__.with the page’ or equivalent unit containing the copyright

Wotice, if any. -
(B). For published and unpublished automated data bases,
.compilations, statistical compendia, and other literary
works so fixed or published, one copy of identifying por-
tions of the work, reproduced in a form visually percep-
tible without the aid of a machine or device, either on
paper or in microfdrm. For these purposes: (1) "identi-
fying portions" shall mean either the first and last
twenty-five pages or equivalent units of ‘the work if
reproduced on paper, or at least the first and last
twenty-fivk pages or equivalent units of work if repro-
duced on microform, or, in the case of automated data
bases comprising separate and*distinct data files,
representative portions of each separate data file
consisting of either 50 complete data records from
‘each file or the entire file, vhichever ig less; and
(2) "data file" andk."file" mean a group of data re-
cords pertaining to a cammon sub ject matter, regard-
less of the physical size of the records or the number,
of data items included in them. (In the case of re-
vised versions of such data bases, the portions
‘deposited must contain representative data records
"which have been added or modified.) In any case
where the deposit comprises representative portions
- of each separate file of an automated data base as
‘indicated above, it shall be accompanied by a typed
or printed descriptive statement, containing: The
title of the data base; the name and address of the
copyright claimant; the name and content of each
separate file within the data base, including the
subject matter involved, the origin(s) of the data,
-and the approximate number of individual records
within the file; and a description of the exact
contente of any machine=readable copyright notice
enployed in or with the work and the manner and -

B k1
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”frequgngyfaith:ﬁhigh it is diapla}gg (e,g:; at uvdecis -
- terminal only at sign-on, or cﬁntihugusly on terminal -
“display, éfiﬂnjprintguESi etc.). If a visually- .
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the statement, : . »
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