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LEGAL REQUIREMENTSMB PRACTICAL GUIDELINES . Pennsylvanja ‘a/oprove'd a conse dechee’ between AT & T, the Equal Empl'o;g.frent
KEITH J. EDWARDS - . - . Opportutﬁ{y Commission, the Depaytrent of Labor The company agreed t¢®

corpensate women an nority employees mth paynents ‘which were estimated t{
- . ”

d 13 million dollars.- The paynents were 1ntended as retro-

run between 12

-Rosemead Gr%duate School of Psychola
\ \ ,;Risemeod, CA51770

j add pr‘lvate em loy s have~
0’ﬁ/e various occupations and proportions in the relevant labor force
The—r plts of well over/l 3 gal cases

cant legal liabillties. The issues

-been subject to severe scrutiny. .
. . type of agreement Is referred to in various governn‘ent Teroranda

~ ‘ \( .
» " fied in the Chicago decision. A further note about the A consent decre

1§ that the company agreed that results of future tes

of m nority appli-

*For example, OVer a pe oﬁ of more then 2 ye during 1975 Y/ Chicago was .
. .« cants could not be used as a Justification for fajly

revenue sharing funds A a Co . .
e of proportional representation.

to acnieve the goal -
without 75 millionl 0 96 mllion dollars ‘

;o ' . . In light eof such outcomes of litiéati one can understand vh/ e"'ploje

e

. . are discontinuing the use of testing a rformance a)opraisals ror h\rmg zr

‘promotion. The,y have assessed the un rtatnties of, the current situat fon'&h.

** décided that whatever gain in o 1zational efflciency these personne‘l

.practices provide is not wor, he legal r1sks 'involved. The irevitable .
result has been movement /o’ rd rando.n hinng and prcmdtion. H'orev:r. the

( A ve 1tz of Chicaoo. _gal Januar/ S. 1976, \Memarandum A
4 long term effects of of efﬁcienpy when valid employer assessmant proe

. . . . ‘ ” ’ <
T S ‘ . * cedures are discon

2d 1e also a/high pr‘l(e to pay. Thus. the er:f'loyer
“PERMISSION TO REP .

E THIS
c / ;
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who is faced with weig)hilng the legal risks.of keeping.a performance appraisal .
syStem versus the\'long term inefficiency risks of drepping it needs to be

:ble to properly assess the .strengths and weakneises in their system. .The
purpose of the present paper 1s to outhne the major legal questwns courts

have raised concermng the use of tests and other criteria in pe?sonne]

'decisxon-making The paper wﬂ'l be prunarﬂy con{:emed mth the 1ega1
questions raised »c0ncem1ng appraisal systems Alsort oncept of Jud1c1a‘l
valfdation wil be defined. By Jud:ma] va‘hdat' mean the dé&;}sion

- 10" make persome] decisions are v

id or hvalid, nond1scr1m1natory or .
IS N ]

discriminatory, legal or i'l]e .
‘, / . o
“One might question th wisdom and utmty of conceptuahzmg yet

another type of vahdt} What with content, cons-truct concarrent, pre-

’dictive face, and/ nthet1c validities already in the ps_ycholog1st s lexon,

5/
- who needs anothe I would argue that judicial vadety has m %0

recommend 1ts Yf not the 'least of which is that it 1s the one that counts

in the rea] wor'ld. . ) ‘ : .
¢ .
7 S
s . h -

/ Origins of Currept Federal Guidelines
- 7 .
In understandmg the legal \eqmrements 1mposed on performance appraisal

sys tems it is he1pfu1 to c0ns1der current requirements in historical per-
.spective. Tit1e VII of the 1964 Qivil Rights Act addresses, in very genera'l
terms, the nofion that jt is un'lawﬂn for emp1oyers to d1scr1m1nate on.the,

basis of race, co]or, religion, sex,” and national origin.

In the course of

congressional debate the Tower Amendment vgas added to the bill in ap attempt

to c1ar‘ny‘the intent of the Act. ,Briefly the Tower Amendment said the

¢
Act did not preclude an’ employer's use of and.acting on qny‘professionai'ly

developed test, provided such test is ot desﬁjgned, intended, or used/to
. P n P . :', * 7~
discriminate because of race, color, religion, sex or natwna] origin. /

.
intrusion of the Federa]*Government 1nto managerpent s right ‘to prescribe

0r1g1na11y Senator Tower formulated the Amendment to forestaﬂ the

& wene awete cpu

employment quahﬁcatwn (Ash, 1966) In retrospect, the Amendment has not

, R
had suth an effect and was m fact.. the main s;imu]us f/r: current

federal gu1dehnes which detail the character1st1cs of/ar.ceptabel pers0nne'l

- [y

decision systems C, ) /,"
In 1966, the Equal Emp]oyment Opport‘dmty mmssion, as the adrmfstrat'ive/
agency charged with 1mp1ement1ng the prov1s" n of the -Civil Rights Ac%, issue

its first set of guidelines, tit]éd,';Gu' elines on Employment Testing Pro- /

cedures.” It is clea( from the fir paragraph in the 1966 EEOC Gu1d=119és

that they weré formu'lated"'to 1n/erpret the 'language.an the TO\\EY‘ Arrendy/ent

Two maJcr character1st1cs of t’he 1966 gmdehnes were the adoption o/the "

APA Standards for Educational and P_lchologma] Tests and "'anua1s (/965)

jd the requirement df’separate cr1ter1on-re1ated va'l1d1ty stud1es for ming 1ty

and maJonty grougs/ This 1atter reqmrerrent involves checkmﬁ for différ-
ential. va11d1ty/wh1t:h wﬂ'l be exp]axned 1n more detaﬂ later ¢n m the paper

~In 1970/the EEOC publ‘ished a rev1sed version of the g.ndehne

Federal Register. The t1t1§ én the revision is "Guidelines on Emp Oyee

Selection Procede‘res ‘a

|
in the i
The \word testing in the title of the 1986 guidelines
had been charfged to selectmn whtch kgests the exparded scope of the 1970/
gmdehnes Of major eoncern for the. present d1sCu$sxon As/the comprehens)ve

definition of Q\e .word "test" in the 1970 gu\deHnes !

ol LAt § ;’vf--;.n.v. L e A



s : ) \
For the purpose of the gquidelipes in this part; the tom 'test!
is- defined as- any paper, and pencil or pcrformance moasure used as® |
‘3 basts for any cmployrent decision...” The term ‘tost' includes \
all formal scored, quantified or gtandardized techniques of assessing\
Job suitability (1607 2). . . |
. . ,

. In a recent issue of The Conference Board Records {Lazer, 1976) ‘ /

‘ ‘l 7

offered a tentativé con?usions that ihis definitiewcovers  « .
"p=rformn..e appiaisals It'is clear from the sc0pe of this definition and /

\
uhseqiont i te'pretations by the courts that use of perfprmance appraisal *‘_
systexs for explojment decmons cores wfds.r these gquidelires. It is th? ‘:

* {nterpretation by the courts “of the 1970 gtcc guidelines which provide the curreht

lcgal definition of n‘ondiscririnatory personnel practices.

. A \ .
) ) N v',
. EEGC Guidelines

L4

In attempting to understand tl‘e. EEOC gu'idcline‘s one must ;emcmber they LT
were origin'ally formulated to cover ‘the use of “paper and pencil abflity ) \ -
. tests or prcfessiOnally developed tests" in the words o? the Tower Amendment. \
In the pro.ess EEQC his adopted 48" 2 minrim standard, the standard for
test validity set forth by the Adrican Psychological l\ssoclation lhere

are rany-who ary of the opinion that applylng standards developed for . .

-

) cctrx.reial’ly produced written tests to systews of asses..mu t Tike perfor- Q
- mjnce appraisals mkes it extremely difficult or impossible to defend
éperfomance appraisals. l‘he Yack of success employers have had in defending

. perfdrtance appraisals in the courts scems to syﬂtiate this conclusion
1 would htsten\to add, hawéver, that the perfo

PN L e

ce appraisal systems

: 'ehailenged in court cms.to date have not been sterling oxamples of sound

" aporaisal systems ever more difficult.

any 3ssessuent technique involving ..upervisor*judf'ments

)

personnel practice. (cf Holley and Ficld, 1975 for a review of several

€ases involuing performance appraisals). This fact has made defense of good
The requirements for cemonstrating
thit an appraisal sy'sfem is nondiseriminatory have become more complex and '

more stringent. Further, the courts have developed a deep scepticism about )
In fact, th?
District. Court in the Chicago quice Department case in d ary of this °
year concluded without qualification "that supervisory ratings are not 2
fafr moasurement of an employee,s su1tab11ity for prorotion " (US v.

City of Chicaqo. 8 top 9785, 1974). The court further interprctr thc .
tcstimony of defendents’ and pla1nt1ff'f expert witnesses, both well’ kiom \

indtstrial psychologists as being in agreement w1th this conclusionJ i_lith

) stch orrm\qualified ncgetion of the uscfulness of supervisor retfngs, it is

1igtle wegder- that defcn'e of any performance apprafsal system, o matter

hew thoroughly dcvclopcd. S an uphlll battle

Most of the court decis1ons to -date ~have not had as thefr major _ficus,
the question of the validity of performance appraisals. However, supesvisor

rctings have been a favor¥te criterion in predictive and concurrent © o

“velidation studies. _From the courts critiques of such studies one can garner ~

a qreat deal of information on how they vitw supervisor's ratiags, éo' example,
tre Suprcmo Court in Albemarle v. Moodgound ‘the validation studies con-

ditled by the,cmployer miterially cefective in part because "Albcmarle's

. stpcrvisors wore asked to rank cmployee. by a standard' that was extrumely

vigue and fatally open to divergent interpretation...” Lower courts h.ave

mmifc“ ted 3 nore generdl suspicion of supervisor ratirig' as excmpli ficd by the above

quate from the Ch1cago Police Department case.

Y




What then are the legal requ1rerents for a performance appra1sa1 system
to be noquscr1n1natory° The definition of dYscrimfnation given in the EEQC
guidelines was. endorsed by the Supreme Tourt in the 1971 Griggs vs Duke Power
case as “the adainistrative interpretation of the (Civil Rights) Act by the
enforcing -agency” and consequently entitled to "great deference." , The,
following is’ the comp]ete text of thd EEOC defin1t1on of d1scr1m1natory
use of “tests”: L s

« The use of &ny test which adversely affects hiring, promotion,
transfer or any other erployrent or membership obportunxty of classes
protected by: t1tle VIT constitutes discrimination unless; (a) the

,test has been yalidated “and evxdences»a high degree of utility as

“hereinafter described and (b) person giving or acting upon the

results of the part1cu1ar test ca demonstrate that alternative- -

suitable hiring, transfer or promotion procedures are unavailable for

his use. (1607 3).

In the decision of the Supreme Court in A1bermar1e vs Moody 1n June 1975,
the court regffirmed its endorsement of part (a) of the EEOC defin1tion
-but modified part (b).it1t 1s now 1ega11y-the burden of the complaining
party %0 make a showing that other procedures for hiring, transfer or’
promotion are ava11ab1e

The first part of the definition 1nvo]ves what the courts have come to
I define as a gr1ma facie case of dxscr1m1nation Specifically, performance
appraisa]s are primp facie discriminatory if their use in personngl decision
making results in hiring, promotion, transfer, or layoffs in a racial pattern
’sdgnificantly different from the pool ofiappifcants.- The burden of proving
aprima facie case of discrimination lies legally with the complaining party.
If plaintiffs can de onstrate that décisions based upon performance appraisals
have an adverse 1ngact on minorities, the burden of proof for establishing

the validity of the performance appraisals is sh1fted to the employer. Thus,

-~

1 ‘;’j

»
k AAERY

first,

‘the process of proving a charbe of discrimination involves two steps:
the p1a1nt1ffs must establish a prima fac1e case of discrimination 1nvolv1ng
adverse 1mpact on minorities; second the employer must fail to demonstrate

4+

a relationship between performance appraisal scores and performance on the

job. While the first step in the process is the legal burden of complaining
- ’
parties, it behoves employers to make careful assessment of any adverse

. impact on m1nor1t1es decisions based upon performancp appraisa]s are hav1ng

N

Assessing Adverse Impact

- B

The means by which one assesses the adverse 1mpact of perrormance '
appraisals depends.on the nature of the personne'l decision n supports If
the dec1s1on is dichotomous, such as promote or not promote, retain or 1ay-
off, then a direct’ statistical comparison of proportions of minority and
majority applicants assigned to the same status should be made. If the.
performance appraisal results in assigning employees to categories such as
more than acceptable, acceptable, questionable, and not dcceptab]e, then
statistical comparisons of the frequencies of'minorities and nonminorities in
each category should be made If a numerical score'is assigned to individuals
. such as in<the use of summated rat1ngs or behav1ora11y anchored sca1es,
then the averages for minority and nonminority groups should be statistically
compared. In each of these comparisons, if the d1fferences observed are

1ikely to occur less than once in twenty times by chance alone. the courts
“are certajn‘;o consider this clear evidence of adverse impact,, ..

While statistically significant differences between performance- of

minority and nonminority groups is sufficient to establish a prima facie

case, it is not always necessary. Lower courts, in interpreting the




_ paint difference in feans of 85.2,for whites and 84.3 for blacks.

also estab]ish a prima facxe case.

[y - _9_

Supreme Court'sposition on what “constitutes a prima facie case, have
approved other ways to establish such a showing. Extreme under-represen-

tation of minorities in various eschelons of a promotional* structuremay .-

L

establish a prima facie case witﬁodt reference to applicant podﬁs. LAY
Disparities, between'proportions of minorities employed by a company
compareditﬁ“the general popu]atxon or a s1m11ar1y situated work force may’
Finally, apparent d1screpanc1e§ betyeen
the performance ratings of minority and nonmxnorxtxes not stat1st1ca11y )
signifacant nay st111 be interpreted by the courts as adverse impact. The
Chicaco police case cited edrlier” involved efficiency ratings with one. “
The
court considered the dxfference to be/sugnufucant because 92% of all patrol-
men scored between 80 and{95 on the measure. '
C1ear1y. the first major question an employer should address concerns
the relative effects of performance appraxsa]s on minorities and rion- . .
minorities., If scores produced by such appraisals or‘'decisions based upon -
these scores do not ad«erse]xféﬁfect minorities, the appraisals are by
definition nandiscriminatory.

A11 other things being equal, the performance

apprajsal system which minimizes differences between minorities and non-

minorities has the least legal liability under Title VII as interpreted

by the EEOC quidelines.

If performance appraisals do not have adverse

impact,.the employer has no legal burden of proving the appraisal scores

areireﬁated'to job performance. If there is adverse impact, the perfor-

_ mance-appraisals are prima facie discriminatory and the employer must

present empirical evidencg\;o the courts proving the appraisals are valid.

2 .
10 - L

. -10~- t

/“Before turning to the requirements for“provingavajidity, I would note
that.the employer is responsible toakeep accurate records on the results .
of employment decisions for each protected group uncer Title VII. At one
time it was not considered proper or even legal to keep minority identifi-
cation in the personnel records. Under Title VII requirements such information

is essential.

Establishing Validity

The 1970 gEoe'guideIines specifys the following requirement for establish-
ing the va11d1ty of a "test":

Evidence of a test's va11d1ty should consist of empirical data
demonstrating that the test is’ pred1ct1ve of or significantly
correlated with important elements of work behavior which comprise
or are relevant to the job or jobs for which the candidates are
being evaluated (1607. 4(c)) Y R
As noted ear11er, the 1966 EEOC guldelunes were patterned after the APA |
standards app11cab1e to written tests used ma1n1y in hiring new emp]oyees
The 1970 guxdeﬁunes were extended to apply to virtually every criteria whuch

could be used as a basws in nmking personnel decisions. The éxtension came

[ ]

.solely imsthe broader definition of a test cited earlier. ?he requirements

for“evidence of validity, which constitute the bulk of thé 1970 version,

« H .
endorse the concept. of crifgrion-related validity developed fo¥ acievement or
’ .

ability tests. .

. > e
Criterion-related validity involves the process of correlating individual

test scores to independent measures of actual job performance. There are

%
Predictive ?

two typesﬁggpcriterion-re1ated validity, predictive-and concurrent.

validity is longitudinal in désign. Applicants are tested before being hired .

- . 4 y
< L4

, ) J .
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and then fo’nowed up, afte,r a period of time .on the job, with measures

of.job performance. Concdrrent vahdity is cross~-sectional in design

L]

Job incurbants are given -the test and the job performance measures at
abou;,_the same time.. In both cases, correlatiohs between_ test scores and

performance scores(;bnstitute -the vahdity evidence. !

Courts have shown =“distinct preference fer-predictive over concurrent

va]iditya This is prim&gﬂy bec‘atfse a position admission to which s, °

ﬁ\ contingent upon a test whi ch has a,gverse moact‘ is not ’Iike]y to have .

1

-

,;QE

. many minorities as j‘Qb incuri;ants( ASince incumbants( constitute the samp]e

of a conCurrent study, no stable estimate of the re’lationship between test :
-scores and job perfomance measures for minorities can.be made. The courts '
have been’ consistent in re;ecting eviden¢e of test validity based upon
nonrninority samples’ as evidenpe that the test is valid for mivorities.
The guidelines require ~that “data must be ge&erated and results separate'ly :
/reported for minority and nonminority groups * (1607 5 ,Lp) (5))

. -The requirement that. employers my check for, possibJe differential-

3e

alidity is- thoroughnfrbedded i the case law of Title VII Titigation.
;P{ptestations by pro ssiona'l psychologists that differential validity-

“doesn't exist pre not likely to remdve ¥t in the near future. One of the

= main controversies surrounding the cﬁ‘rrent]y proposed uniform guide'linh

of the Equa'l Emp’loyment Opportunity Coordinating Council (EEOCC) is
whether or not the requirement °to check for differential validity should

.

be retained. o . - .

o The guidelines, while defini’te]y endorsing criterion related validity,

are ambiva‘lent concermng th% aiternative approach to validity called contgnt
va'l‘i’ty. The hest understanding of content validity can be obtained from .

- the definition given it by the courts: ‘ ;

.},\ W ea .
Q 12 .

¥

-]2‘-' i T ) ‘ ‘e

o For & .test to be content valid, the know]edge, skills
and aptitutdes required for successufl examinatjon performance
must be the knayledge, skills and aptitudes vequired for ,
successful job performance  (US vs .Ci‘tx of Chicago 8 EPD,

9785) {
The definition gi-ven‘ in the APA 1974 standard states: ’
. To demonstrate content validity of a set of test scores, "

. one-must show that the behaviors demonstrated in testing
" constitute a representative sample of behaviors to be ex-
.hibited in a desired performance domain (p. 28).,

The ambivalence of the EEOC.guide.lineszon ¢ontent validity is reflected

*in the ?gnowing two statements from section 1607.5 (a):

“Evidence of tontent validity... may also be,appropriate
~where criterion-related validity is not feasible."

“Evidence of content-validity alone may be acceptable for
well developed tests .that consist of suitable samplés of the
essential knowledge, skills or behavior comparing the job in
question "

.

-The first statement says content validity is definitely second best.

t . < .
* The second statement\ provides a qualified endorsement of content validity.

, validity', rather than. empirical' validity.

The courts have extrapolated EEOC ambiva'!en'ce to an’implicit but.clear
hjerarchy of validity approaches: T \
Predictive Validity * most p@:'erred
< ‘Concurrent Validity - second best
" Content Ma'lidit}Pf 'least.pnefer'red ’ N
The courts have identified content validity as “a form of-'rational

The (conte’nt validity)

analysis depends appreciab'ly on opinions ‘of psychologists “ (US vs City ;
of Chicago 8 EPD, 9785)

lC '
. . ,
" 12 Gl 4R T P A
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It is my view that this" distinction betyeen rational and empirical validity
is i]ﬁuf%ry,,nore semantic than real. In fact, as one examines the text of
court opinions in Title VII cases, it is clear that a comprehensive process.
‘3# 5rationa1 validtfy“.nas been developed by the juditial system. ihis procass
-1s what T have called "judicial validation." A 1imitation on the usefuiness
5% the concept of judigtial y%]idity.is that, to date, courts have had‘a great
deal more to say about what is not acchtable than what ishacceptabie
employment practice. Perhaps it would better be labeled "judicial invalidity."
Whatever term one uses, I mean to refer to the process by which the courts
haVe systematically examined an employment s;stem, critiqugd empirical
evidence, and weighed the evidence of expent witnesses in arriving at.a decision
that a'tést is invalid or valid. Of specific interest for the presept ‘a
,discussion is the process used by the courts to evaluate performance ratings.

I have formulated a decision flow chart as a means of summarizing my )

conception of judicial validity.

L

I would 11ke to outline by means of the’
flow chart, the fact6rs which have been enphas1zed by courts in

critically examining performance appraisals. [he critical element throughout

the chart is'V, the judicial validity coefficientr; It'is a qualitative
index which is ysed to i11ustrate the relative contribution of each factor
to the overa1] decisions The weightings 1nvolved are based upon my intutitive
estimate of relative contribution and are presented as a didactic tool. No .
precision is implied in the numbers used. However, the relative sizes of
_the various terms are meant to reflect my perceptions of the re]ative

merits each step has in 1itigation.

.

,'ariabl

is pri

+ / N
“he_Judicial Vaiidation Procegs

7 e

. HWhat has been coxered up to ow has been the quidelines formﬁﬁated as
the Supreme Court said in j;:ggg to be the adminzgggaéive 1n£erpretation
«f the Civ11 Riébts Act. ﬁowever, uTtimate 1nterpretation of legislation
‘s a Judicaai ig&ponsibzlxty Judicial interprégatdons are thd ones that
<ount in the rﬁai world tht fo]lows is my‘cq ception of the court's a

.

nterpretatiggvof~Tit1e VII to date I wou]d ’mphas1ze the qualification

i0 date

J:yu:ial 1nterpretations are dﬁamic and thus a description at

(ny point in.time can quitk]y become out daﬂéd . et
Furthef I wouid caution that 1 have dttempted to describe an historical '

frocess not a ndrmative one. In many instances my perception of what is and

- -

‘, . ¢
vhat—ought to be are quite divergent, I do not in this context discuss the
. .. ," f J, P

.

latter } .

Through,ut the flow chart which 1 have ‘used to define Judicial validation (JV). th

{v) is used as 2 crude quantification of the outcore.

irily heuristjc

Its purpose
A]so, all decision points have been arbitrari]y
reduce Lo a small number of discrete alternatives.

n '

ih& P

Undoubtab]y, some of
rAmeters 1nvo]ved are continuous (eg adverse impact statistics) but

2 ] )

/ The first and crucial point of JV is the evaluation of adverse impact

’

.uch épnesentation would involve unnecessary complexity.

cf’the personn;l decision the basis for which is some appraisal system.

ghouid be emphagized' that decisions have adverse impact, tests do not.
i . 3

; nﬁ;eria used by the decision maker become the subject of JV only to the

15
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- out right, you Rave nothing to worry about.

' impact? by def1nitlon the cr1ter1a used are nond1scr1m1natory

.
degree.

cénsus. B ' ’ A -

'appraisa] system is due to sen1or1ty

-

<15- .
S &

N .
. -

éxtent that the-dec1s1ons adverse1y affect a protected group. Thus it is

M . . . .

possible tg emp]oy “tests” to make personnel dec1$1ons and avo1d their lega
“lability by nbn1tor1ng their impact. G1v1ng up test1ng or stopping appr

is not the on]y way to avo1d 11t1gat1oﬁ Crudeﬁy put if your ‘humbers

* past discrimination

-15-

.
’ S

The c0urts have held that such a s1tuat1on is the

present effect of a past practice of discrimination and have ordered the,

appra1sa1s dropped or altered to reduce the adverse impact (cf. Harge Vs

Mayor and City Counc11 of Baﬁt1more)

I'f the dec1§1ons haye ng gﬁyerse !

.

P

., lv._

If there 1s adverse impact, the outcome of JV w111 be § functlon of its
This contingency is not d1scussed ?n any-of the so.called guidelines
but it is a legaI.reality: The Suprema Court in Albemarle v,,Maody ref]ecteJ
'the contingency when it ruled that‘“.. there siyp1y'was no way to'determinj/

whether the cr1ter1a actua11y considered were uff1c1ent1y related to the s

’ com”any s Tegit1mate 1nterest in job specific ability to justify a test1ng

. System with a rac1a11y d1scr1m1natory 1mpact" (p. 305) (emphasis added)._ Further,

it is my personal opinion that the recent ru11ng of the Court' in Nash1ngton v Davis

was due 1n part to thé mild adverse 1npact of Test 21.

In mak1ng the outcome of Jv cont1ngent int part upon the degree of
Y

adverseimpact the courts have included sotial gtilities in the validation
process. ‘Recent writers such as Peterson and Novick (1976) have proposed the 1nc]u- ’

sion of such’ ut111ties in psychometr1c mode]s, but we are far from .2 con-

.-

The™ second dec1s1on po1nt 1s to decide if the adverse 1mpact of the -
For the f1rst several years in a
new positfon. appraisal scores are likely to be corre]ated with seniorityn

{_J;’

oIt may be that minorities have less senfority and thus 1ower scores due to

.
-

7 of eTements should be 1dent1f1ed

:: have\) vary1ng effect on V. . !

1
In the next step of JV we find.one of the pivotal issues on wh1ch
% ) -
discr1m1nat1on cases turn--the.Job analysis. Is thg appraisal system l
|
]

) , . :
based upon.a comprehensive job analysis? Did the employer atterpt to

systemat1ca11y 1denf1fy the essent1a1 knewledge, skills, and'béhav1ors

X compos1ng the pos1t1qn being appra1sed’ The burden of prov1ng 2 job

ana]ys1s was sufficiently comprehens1ve is difficult to meét.. There is

at present no def1n1tion of what constitutes a "conprerens1ve Jjob
ana1ysls " The.JV process highlights three key e1ements (1) p%rsons
carry1ng out the ana1ys1s shou]d be job experts {2} a team aporoach using
1ndependentJudgements1s most desirable and (3) both frequency and 1mportance

Varying qua11ty of the Job,anaIySIS will

/ .
If there has been né job analysis of substance in the. formulating of
the performance appra1sal a decision point is reached If the employer witl

incur no nonetary 11ab111ty in the form of back pay for past use of the

appra1sa1s then they should be d1scont1nued and a new appraisa] system
Pd

formulated based upon proper job analysis. 3f potential back pay awards are
1arg% then 1t may be necessary to move ahead and try to prove they were
valid. The probab111ty of establ1sh1ng the ratings as' vaIid given moderate

to severe adverse 1{mpact would be low (V = -7 o -10 at this point),

.- . i ', .
: . i : ’ / §
16 . ~ C , . , |
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An interesting legal question on job analysis remains 1aége1y un-

. answered Suppose a defendent in a Titlé VII litigation involving a

| performance appraisal system presented a job analysis done gost hoc.
Further, suppose that the jon ana1ysis so done suppdrted the appraisa]

All the guide11nes current]y endorsed say the Job ana1ys1s

“

C1ear1y thxs requirement is based on the

" system.
must precede test development.
belief that a thorongh job analysis is more likely to result in a va1id-

test. But the gu1de11nes say noth1ng about the evidensary value of a .,

°

post hoc job analysis. A job ana1ys1s is not a sufficient gondition

7 for a test to- be valid. The'quEstion raised here
the above suppos 1ons?

’

process. .The model indicates that standardized situations are preferable

to on the job ratings by supervisors.
. measured by actual output then with almost any type of job analysis the
system would be considered valid.
was reported by Schmidt et al (1975).
& The next decision}oint'involves an analysis of the structure of the

u

ratfng ‘form LSEd by the interviever or supervisor: Ratings of behaviors

. are considered a plus and ratf(g of traits considered a minus due to’ the

s,

varying degree of subjectivity and level of inference 1nv01ved in the

rater's judgement. If the, behaviors are eva1uated using behaviorally

ﬁancnq;pd scales. (Campbell), et al, 1973) then V is further enhanced, {

Y

. . - ‘.‘ f

n
4

An exdmple of such a test for machinists-

is “Is it necessary?" given the
The next step in JV 1nv01ves a consideration of the p?ijermance appraisal

Further, if the performance is reliably

" ‘enhance-the rater's credibility.

-18-
The next section indicates an aspect of JV that is unique tp'perfori

nance appraisal systems. Since appraisals involve evaluation of one
- i

person by another, the rater must coje under scrutiny.
\

Courts view supervxsor judgerents as

The first quéstxnn

asks how many raters are \
intierently subjective and regard them with. grejt suspxcion if they support

decxsxons with adverse impact In- human judgements. thera is, to some

'
extent, obJect1v1ty in numbers. The extent of training raters receive
th adversely affect V.if none s given or enhance V if the trainfng.is
thorough “and 1nterrater agreement éstablished at some acceptable 1eve1,
F1na11y. the rater's qua11f1cat1ons w111 influence the outcome of JV.
Both experience)on_the Job being evaluated and exper1€nce as a rater can
Sonetxmes raters and work sample simulations are combined as in the

t
study of te1ephone operators by Gail et al (1975) or the study of fire-
fighters we conducted 1n‘8a1t1more*(L1v1ngston et al 1973)

The next step asks what type of validity is claimed for the appraisal

systems, Here ‘the tetmns used in the'guidelines come into play. The main

thrust of the flow-chart js that a number of key rational questions

relevant to the final decision on validity have been raised before the

3

empirical data are consulted. It is in the context of these rational ‘v

questions that the weight to be ngen the emp1r1ca1 ev1dence is determfned.
If a criterign related validity study is available the quest1ons

raised in this section involve technical adequacy of the methodology. ——
. ‘ I

Fl
7
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view such "expert opinion" with a Jaundiced eye.

. -19-° T
At this point familiar.psychometric issues are involved. .Key points

of ccncern to the courts have teen the naturg of the sample. As noted

’ earlier seperate validity studies for minority groups are definitely

preferred, - Abstnce of a separate study fdr minorities is not a liability

1f the employer can conv1nce the court such a,study was not technically

feasibie.” In the presence of moderate of severe adverse impact, it will

e x

te difficult tb make such a showing.
.- The main statistical outputs of a critcrion-related/validity study‘

are weans, standard de Viation correlatich coefncients and regression

equations. The details of what constitutes a nondiscrimpatory test in

terms of these various statistics are ertremely’ technical as illustrated

-

7

T e
by the spéctad-fssue of the Journal of Educati’fal Mt.asurement last spring (l976)

_To co*po.md matters, tnere is confiderable differences of opinion ampny
psychologists on the technical definition of a "fair test." It is Tittle w0nder

~—tmpaf.ur-a court has heard two psychologists express three opinions, they

.

the Judge in USA v CLv of Chicaco reflects this cynicism:

-

The defendznts have chosen to lead the court ‘decp into the
Jargen of psych’olugicﬂ tésting.’
ccpeting theories advenced by profescional testors.and tests in
hich the debate
construst v=licaticn
task of testing the'tésters,
tiffs have not shunnad the cebate.

and the court haes been left with the unwelccomed
It is nct amiss to0 observe that plain~ <
(8 EPD 9785) :

Soze p‘rofessionals (for-exarple Sharf, 1975) believe the problem'c'an
be eliminated by educating the pudblic and the courts. Others f§el
5
psycholcgists need training in giving testirony as experts.

either approach gets at the heart of the p.roblem

best si.:rmariied 1!( the statcr.ent by Pogo "ile have met the enemf,..and they-

The following quote from

T do not feel

Perhaps the problen is

has centered on prédictive, ‘c0ncurrent criterion and

r

The result has been a virtual morass of

4

. are fearing a monstet has, been Created.

N

‘I believe the curre@tat'e of affairs in the litigation of testing @

is thc result of eag r cndorserent of psychometric ideals by n'any mdustrial

v
Y

psychologists who welcomed the JudlCla] review of Title, Vs Titication as

- nean‘s to improve testirfg p;actites in busineQ and government. Thay

| Y
trie%{to use the legal process to force changes not easily brought about

\profession!'lly. But- after ¢ t0 10 years or sceing these psychemetric

ideals applied,.Via an advocacy process to inferior testing progra:'s many

A number of the professionals

involved eorly in the process are finding it difficult to back away from ~

the characterizanon curreat legal advocates have given to their in:tial

professional opinions. -Differc’tial validity is but one exarmple of a -

conccpt which enjoyed wide professional endorSemcnt initiaMly but has

fallenhinto. disregute, e#be theories supporting d¥fferential validity

" still play a large role in litigation. Yet, considering the sczen:ific

_evi'dence supporting the concept I believe it fair to sy that if

“differential validity" were a test it would be enjoined from further
v -5 ’ . .

: - 3
use. In short, we have promi ed the courts with our high soun\.irg jargon

and our sophisticated mathiintics more c-.rtainty than we can deliver.and

et

are paying the toll for overselling the. product. But this is off the

subject of how courts heve actually viewed statistics which is the prirar/

concern of the Ppresent diseussion,

. - » N .
The main concern of tﬁ courts to gate has been with both the statistical

and practical significance.of the dity coefficient--the correlation

betwaen the "test" being val dated and the criterion measyre of job

performance. Statistical signT™tancd of a correlation coefficient s a
. 3
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precisely defined entity. It is dedermined by comparing the obtained - to se’lect1on ratios (proport1on of: qpp‘ycants actually hired, promated, 1
“coef’icieht ulth a critical value obtained from a table in the back of any or laid "ot), success ratios: (proportton of apphcants successful on Job 4
statictics book any per&on capaﬁéi(&ﬁg’}ﬂé logical operators - . without using the test), and busxness necessity (economic or himan risk
. A . : .
“reater than" or “less then® can determine if a correlation coefficient : f"_°,?°'5)- Of these three factors, se]_ect:cn ratios and business
‘§s statis‘ticaf]y significant at some specified level of prcbabﬂi.ty. necessity have been the ones invslved in thg judicial process. I have
(The ££0C guidelines soecify a less than' 1 in 20 probabiljty of chance formulated a three dimensional table intended to characterize the
occurrence as statisticelly significant).” Most modern 3tatistical relative influence of various combinations of these factors on V. A
cotputer programs provide the significange level to four decimal placesson situation involving high business necessity, low selection vatios, and a
» " N . . . . ~ . . . B
~ the output. It fs only in the significent a level of the correYation , - Criterion-pradictor correlation graater than .30 is the strongest k
aefficient that thie validity evidence is “empirical® rather than empirical evidence for’the validity of the test. ‘ £
"-ratior.a’l."' It is at this point that'th%i’nusion of nrathematica’l = However. assessing practical utility is not the.erd. The stattsttca’l
~ Y
objectivity is so misleading. The.previous steps in the flow chart ev1dcnce 1s weighed in terms of the criterion or criteria used in the study. \ E
emphasize the izportance of nonquantitat’lve or “ratmna’l“ judgements "It is at this point that we see the 11lusion of empirical o,ojectivity most
in the totel process . An drportant’ article entitlet "Tra1¥by Mathe- . clearly. Because the criteria in the. validity study ' .
Fatics: Precision and Ritual in the Legal Process (T‘nbe 1871) is ~are themsclves subje the scrutiny of judicial validity. ‘At this poific 2
) ; . | R cpamin dc -
relpful in gaimng a broader perspertwe on hoiw the apparent elegance and the flow-chart loops back to step 2 where the job-rel dness Of the criterion is
cbjectdvit/ of ra.neratical evidence can distort the judicial protess ) examined As, Pong as criterion-related data arg/presentad, the looping protess b
L3 y F/
In the case of gitle VII litigation, Pearson product moment correlations WiTl go on; the criterfon rgasure is always stbfect to rational seruftiny. :
and regress fon equations have become the mathematical "taif"‘wagging the A point must be reached inythe decision proces’s where a criferionis ’ %
- ~L . 3
judicial "dog ° eva’luated on its own rrerit ratior?a’l’ly if a decision is to be made. This
4. The overarching importance of ratxonal Judgement even af this most " {nvolves a Judgerr? of its contént va’Hdi{y. Thus, waile the EEOC gutdelines
= b
enpirical step of t ﬂbcess I have caMed judicial valfdation is reflected ahd courts explicitly endorse enpirical validity, both logically and
'in tbla cencept ‘of “practical significane” artiCu’lated‘E',/the EEOC guidelines realistically, rat1ona} analysis is the ov}\g\rchlng. more pervasive .
“4n secsion 1607.5 (c) (2). Briefly, ‘practica’l significane #s a function charactertstic of judicia’l va’Hdity. MHat fstportrayed in the ﬂow-chart L
.. 2 - - ]
- e ! el 5 as Judicial vahdity is szmlar td the model of “procedusral Job re]atedness" E
. . 4
' 23}
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' . ’ 7 - ¢ , . simulation résults reported-by the authors, the supervisor ratings would alse.. . -
ted. by ). Kohls technidue emphasizes comsideration of , ' B ;
presented\by Kohis (197:) q. P . évidence adverse impact. Givem?the extent of adverse inpact and court ~
b analysis, use of job experts, and job perfonnance of
adverse fipact, J8b analy Job expc s, | skepticisn of “subgect)ve" superVisor ratings _the 3eagus of the ratings’ ]
: als. Judicial validity as presented, herc is broader if Bkl .
setected individials " fefal ‘y P E 4 . wi thin judicia'l vahdi’ty would be questionab'le The relaticnship betweﬁ'l‘,
o ' ’ . \ . , ,\\ >
.sco,e. ‘ ' R ) 'i . the behavxora]]y anchof"ed supervisor ratin.gs of on-the-Job periprmance and
me point make a jud rrent concerning contept .
; Since the court mist at some p e ¢ JOb simu]ation performance would need to be dermnstrate'd‘ e
+3 " yalidity ve need to iook at_theakey e'le'ncnt of content validity. The . , . ) .
} ’ k d ’q" / < ~ '
- ] ailable content vahdit definitions is the "® o Co ~ . - ) -1
) 4entra1 elerent ¢f all av y Social Utility . . . ] R o ’.ﬁ{
’ % ‘re(;uire.?ent that the "test" sarple efsential bphaviors The on'ly type of-. . L. . . . ., . . ,
Civil rights and employment testing invol¥es sociul..emotional ‘and R
§ deasure that satisfies ‘this requiremnt unarbiguously is & job performance 8 nd employ g \u -1) o *qd | ‘:&
; " : philosophical aswellas the job related issues. To these individyalg wib L
K sfmulations. Such 2 masure has what Guion has 'labe]ed operationa1 . o :
k < * are especially senﬁtive to theseother i:.Sues ny présertation ney aﬁ’pear N iéf
4 validity* (Guicn, 1’9'75). The behavxors operationalized in simuiation o \
d e crassly pmgmatic. If this {s so, it is bccause 1 ha‘\/t limited my g;eSen- :
k \should be the c;itical behaviors requirod for job success. e ;
g tation to issues expligitly addressed in the federal gi.idelines‘ér the ¥
E ./ Job swulations are prei‘errabie tb actual on the job behaviors in ; i ne 3 ) _
t Nows” for co trO‘l % case . , . é.
several respacts. Tre’ standardization of task demands 3 ous or con 5: ’ . . ‘ F
: of gexcgenous influnces on ratee performance. Quantificatiln of performance There are social questions raised by Titte VII which affects- our-gndmdua) H
. .

.can ‘be cbjectified even if raters are involved through trainyng and use

aadg 4

of r‘ultiplc raters. On-the-Job ratings by a sing’le superVisor even when:
§ tehavioral}y anchored scales are employed, is suspect in court due to the '
“inherent" subJectivaty of a persona'ljudge'“ent Rec/it research by Gael,
Grant. & Ritchie (19732, 1925b) present two job performance measures which
possess 2 high Tevel of c,era tonal validity. E«en though'these neasures
have r.arxed adverse ir act (ninorities performed 51gnif1cant1y lower than
T . nonrin"orities en all dinenswns of both job sigulations) it is my Judgement
t hey ygou]d be foun:job-related vnthin the judicia’i validation process.
*‘c that the authors had on’ly used behawor]y*anchored scales to obtain

supervisor ratings of on- the-job performance. Extrapolating from the

A A . ?

1 § '

fz
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view points.
N\

minortty participation in all 1ew]s of the work forcc * Many cndorse

Critics of er"p'loyment testing are comnitted to increasmg

—

preferentia'l treatment. of minorities to accomplish this goal statirg

"race conscious evi'ls_ equire race conscious remadies .,

The recent Suprera .
- Court deéision to dodge this issue in the DeFunis reverse discrini'?.:rtion
case invo]v1ng 3 University of Washington law student h‘flects our societ«d
re1uctanc’e to grapp]e with the issue of social utilities exphcitly at any -

policy 1eve1.

s , .

v N -

I would argue that the judicial v'oh‘dity rodel reflects the.courts

position on at least three factors influencing socia) utility. These

factors are adverse impact, selection ratfos, business nacessity, The

@

~"

Plaad 4




D -~

"

' «adversc ir.:pacﬁactdr‘fs 1oa;1ed in favor of mjnorities. The courts have '
uade vaHdity requircn{:nts r‘Ore stringent as a function of adverse impact.

: The other tvo factoqs attemPt to consider utility from the employers point |
.1 .of view. !v-hq.t is :;p‘t reflected fp the model is the social utility of the -
indfvidua&judges. pyone +ho has been Snvowid in several court cases is

struck by the wide vgriatwn irf‘ behavxor of judges. “ﬂy own mf‘crence is that
the\,j’ddgcs‘ behlvwr in hand!'lng Tit]e VIl casés is s!g,m ficant'ly 1nf'luenced

bi zhcir persona‘l‘ social utihtics. The eppalate systen of-courts is suppasec . .
N

(o offset 2 judge s persona] biases, . But, the fn'st j '-‘at the d{strict

' Yevel has 2 §reat deal of 1eeaay'm tf"a? procedur
reversibIe ernor. Judicial utﬂity is a unknovﬂ\ factor\unti'l the case is , .

-actua'ny assigred to 2 judge, _but it wm have’ arr 1nf1uenc).
]

/
wt.ﬂ\e/stﬂ'l avoi dmg

< m personal opi'nion s that thé =oc1a1 utnitms wmch have evolved: .
: ‘ . f..... ne Judiciai PQGGSS 2s noted darlier @re?asonable.' Furthermore, .

* the judlcial Bysten is'the’ only\s\oéxal poucy ogce in ou curfrent ' . - .
"systzﬂgch cauld syslemtically explors such % qontrovcx‘saal arep

° . L4

unfettere;r by the po*ner of specigl interest wh¥ch distort our cultural ~ .

-

vﬂues and imﬁﬂize our,lggfslati‘vg sysfem._ o v . .

N
-
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