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A fuyndamental proposition‘of democratic government is that it rests

ubon a foundation of’pubiic opinion. In theory, ‘legislatoxs represent the:‘
- people as directly as bossible and are’guided by public opinion, since the C—T
E . _ - populace is too numerous to consult directly. But how about/the judicial !

branch-—is there ‘some reiationship between ﬁublic opinion andt:Lurt deci-’ .

2.
sions? «

-

-~ - ” -

L - ' The purposé of this paper is to;examine the ‘relationship, if any, °
., between‘public opinion poil data.and decisions?gf the\uItimate\segment\
of thi’judicial arm of U. S. government, the Supreme Court, concemning one
\\\\\ ; tybe of ?irst Amendment.issue:* The issue is freedom of ‘expression for
. deviant Boligicai groups. The paper will explore whether or not Mr. poole§
_ was correct that, "th ' supreme court follows th“ illiction returns. :
. C A, Park, an early communication schoIar and sociologist‘ defined thé
public as a’collectivity which can Brovide organized and consistent action . ¢

' as an orderly means of social control. The pyblic is that group .of people

conscious of an issue'andhholding opinions on‘it,‘neVEr achieving total

)
unanimity, but usuallx&bringing about a dominant consensus.? Agents of
- g social control, according to, Park are 1) social unrest, shifting currents

0 [
’

of opinion, 2) mass movements, which ‘are currents of opinion with'definite
" v LS
goals, and 3) social institutions based upon mores and public opinion. Law‘

belongs to the third category in his theory as an agreed upon, rational cod-v "y

. ification of public opinion.3

.
. .
vy, . . . . . i s N .
v i
. R f
- A -
0 I\ -

S .
. A .} ; . N . o~

v - .

. #*The First "Amendment togthe U 5. Constitution states: 'Congress shall make
L no law resﬁecting an establishment, of religion, or prohibiting the free L -
. exercise thereof; or abridging the freedom of speech, or s f thé press, or
. ’ , the right of the people.yeaceably to assemb%e, and to petitien the' govern- -
. . ment for a redre’ss of, grievances." .- . S )

s € g
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Public Vpinion, Court Decisions, and Democratic Tradition

- A .’

Legal scholars disagree about Fhether or pot tﬁe.high court” should

) ~. . \
consider public\opinion. For examp , Choper calls judicial review
£ ] ..
"undemocratic," and states,. "In the ain, the effect of judicial review ‘

in ruling legislatidn,unconstitutibn l is to nullify the finished prod?ct
b <

. .t - 1
of the lawhaking proc!!ss."4 In contfast, Levy says that judicial review

is a process which the people clearly support.{ Rostow sees it as essen-

s 1

' N Y. X ) .
tial in such a large and heterogeneo%s‘society as the United_States.6
he ? i : .

« An early public opinion schollar, Lowell, wrote that the Sﬁbreme

- .
\J

Court functions in”a particulardy impbrtaot way in deﬁocrady, to meke

unpopular decisi withoht a.conse SYS of the majority.7 ,Another public’

opinion scholar, Schettler, contends that the Supreme Court arbitrates
. o \ A

conflicts between. two or more publil opinion groups; therefore, the views

S

. - ’ : . 4 N 3
of one group within sociéty will bg enforced and anotPEr group,w{ll lose\

itg voice, at least\temporarily.s*, Emerson, a noted legal scﬁdlar, sees
« @ . . . . .

tension between some areas of publiic opinion and. the First Ameﬂadeﬁt.

: . . ; ‘¥ .
1 4 * - [ 4 -
Therefore, in his view, mechanismg of modern government should foster pub—

( * ’ 3 by

s . . . P . Y
lic consensus by allowing.a forum for expression of conflict as part of the’

democratic procesng_ . . oo T
LIt is.n{f/the P pose.of this papex to take a position on whether or
4 . . : - LN

not the high‘coort should perform as a relatively autonomous body‘of Jlast

. . . . .
* redort. Rather, the quéstion here is: is there a relationship between

*

, . .. . . .
- '
. Ll
-

. *Schettler notes also that all laws are not consonqnt with majority, pub-
lic- opinion. Some are perpetrated by, %SPECial groyps not represen dtive
of the maJorityaﬁEhich have access to%legislators. Further, somé'laws’

obecome outdated ‘and out of kiltér with public opinionﬂ and theérefore may
be enforted selectively, or_they may be nearly impossible to enforce
(p. 456) .

s
L4
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public opinion .and court decisions? ' ; -

i v . -
q o ‘ IR
Evidence for Relationshio Between Publi¢ Opinion and Court Decisions JL

1
v
. - ) ¥
b o
\ o

The éupreme Court is relatively independent of partisan politics and

.

Ehe Presidents who appoint its members Although there gs a considerdable -
degree of structural autonomy in the relatlpnships between the judiciary ‘
" and governmental inatitutions generally, any public institution is in
‘some measure subJect to some influence of the demonstrated beliefs of the':

public at large. Historicglly, interpretation of. the Constitution usually
. ¢
has been in light of the current social milieu.® Further, 'public senti- S
N : 1 ¢ N o v . I
. : Lo °
' ment on many issues is constantly being measured. One“Would expect the

.

Court to be aware ‘of many of these indiﬁii Some political scientists 5 ‘L‘

such as Dahl Murphy, and Peltason belleve that puhlic op&nion acts as a

brake on judicial deciSion-making even if it is felt only indirectly by ‘

the justices.lo*’ _ . \ S . ’ > ’<
e ‘ However, compareégto(the legislative and executive branches of .

goyernhent, the Supreme Court has little publié visibility.. Dolbeare

reports that public opinion is neither

", .a controlling factor. . .

- d - -

(nor) a meésure of the propriety of its decisions. . .The Court can take
4 o i

, far-reaching action. , .without ever making a dent in the public con-

sci_._ousﬁess."ll Broﬁ& agrees that public opiniohldoes notjsignifigantly

N v

\

*There is some evidence of relationship between the majority , opinion of

the people and court decisigons, in the U. S. and other countries. Besides
Sheldon's evidence cited on the following page, there is anecdotal evidence
that judges at seyeral different levels in the judicial system are affected
by community opinion . (Brown, see footnote 10, pp, 12—14) Brown reports
results of several studies of other systems: the U. S. S. R., West Germany,
Sweden, Japan, Korea, and Ch1na,§which incorporate structural arrangements .
~(lay judges and citizen advisors) to take account of public opinion i

1 (pp 5-12) . N - ": . Yo - t -

. . P - ) . ¢




A and great ahoupt of media attention, citing Mannheim's arguments in.par—i

v C
alter ﬁgst decisions of both trial and higher courts, bﬁf,he concludes . -
ions, .

- that, "under certain conds .it is highly probable that the

of .
L] N \\ N * ||1'2' .
.opinions of certain publics do act as significant input, to courts. :

°

Brown suggests that among‘these conditions are high public anxiety |
. ~——— ' !

3 - N .

ficular.13 o ) . : .

Sheldon found support for the hypothesis that "in constitutional’

system§, the court of last resort will rule consistently with publi .
4

opinion in crucial areas such as threats from sibversive organizations."
0 . 2 - |

He reviewed Supreme Court decisions between 1950 &nd 1961 and compared ‘them

with one 1954 Stouffer study question on _the jailing of Communists (he

looked at high courts and public opinion in three other countries also)'.15

Sheldon concluded that shiffs in conservativeness and liberalness of
Court opinion during this period meshed with waves of puBliconlerance and'

intolerance of Communists. He also surmised that Court opinions in other

o .
-

volatile areas such as school desegregation and sféteg' rights caused the
- * i\

» public to focus with more hostility or the Communist casé‘decisions.16

- Shéidon‘bointed‘to evidence by.two justices that the high court felt
™

intense public pressure during this period. 1In his dissénq *p the 1951

L3

Pennis caée, Jué;ﬁge Hugo Black wrote: .

~ . . .there is hope, however, that in calmer times, when present
pressures, passions ‘and fears subside, this or some later Cotirt
will restere the First Amendment liberties to the high preferred

place where they belong in a free society.l .

Ten years later, Justice William 0. Douglas commented bleakly: - K .
- > . -

'The méét indifferent arguments,’' Bismarck §g!h, 'are:good when
‘ ' one has a majority of Bayonets.' That is true when one has the
votes. What we lost by-majority vote taday may be reclaimed at

v ) R4 . VA P ’

I - v

v “
i
t . - - I3
AR .
MY R (!
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N .
4 o - . < o -

S < .a future time when the fear of advocacy, dissent, and non-
conformity no longer cast a shadow over us. . '

. - .
o -

.T'he’ period '&at‘Sheld.on examined was °one/of great pub\lic anxiety '
\ . -

and attention ‘to the Communisgt’issue and one of much media publicity about

.

-

. the issue. A model predicted by knowledge of group‘psychplogy processes,
g ot éqnceptualizing a court as a task’ group is: the higher the tension, the
\ oo .t - RN

gréater the uncertainty-—and the more likely the group is to seek the |

-

. . . ¢ {
domfnant dutside referent, and the more likely that ig to be public

L
o

T~ op:i.n:lon.'19 — :

< . @ ° A =

- . . . L -
and Mannheim's evidence and the group psychology model, andrit is a more

extbnsive test of Sheldon's hypothesis. The hypothesis is:

N ’ ~r
/D/ecisions of the Supreme Court®on freedom of expression fer .
o . . s . .. - . ¥
t deviant political groups are related to public opinion on this ibsue.
{ . . b ) . ' a
A . e ,
> N . . . ’ ’ 3

e . - ! . e,

- - N

N . . * t -
. . e
\' -~ - -
- . e o .
. - ’ R - .
. ~ 0* .
. - . - ' s ?
. *
- . , ‘ P -
- . ' LN -« .
( . . B . - . f
4 P - - ' D)
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The hypét‘h‘esi‘-s of this, paper is. sugg-ested.indirectly by, Brown'sg -
) ‘e i / - N ) -
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METHOD ‘ ,

R . , , ' . ) ' * )

S . " Public opinion polls involving freedom of speech- issues for,a
s -34-year period, 1937-70, were located in Public Opinion Quarterly, "

which réprinted.results of polls conducted by'eight organizatiohsizo‘

‘
w ¢ N . '

.. .. . ' "ﬂ,,'
- -  These issues rqere principally rights of Communists and Fascis‘é/, d

.y

speeches whichxpontain "dangerous ideas," criticism of goveymment, ,’

° ‘e

, and dissent agafnst-the Vietnam War. .,
. 13 ra

-

N

Seventyl;h;ee Supreme Court cases were selected, which cases,

involved the right of members of devignt'political groups to express

' . th?mselVes or thé riglit of freedom'bf association and other related
. - -~
First Amendment activities. These were all,of the cases that it wi3s
el 5 PP

possible to locate for.the same 34-year period. Decisipns were ana-
° ’ - [ - - 4

-k

. . . ) ) : - .
e, - ;yzed for data on 1) ruling for os~agains€\zreedom.of eéxpression ox

rélated Fitst Atiendment rights, 2) whether r not a lower court was
— xeversed, amd 3) bgeakdown of judges gosit&ons on each case.

{ -

Decisions congerning civil rights or

labor unions areas st

which can efbrace radical politicai views were .not examined because
o N . v

. they involve other variables néx, includedvin this study. One labor‘

.
*

case is included because several questions in the polls mention it

21, All cases involving Commdnists were considered to"’

lhe applicqble to the paper becauseifreedomcof association was an issue
’ . -7 h

implicit in each. Cases concerning conscientions objectors to war

‘ : spe;ifically.

. for religious reasons'were omitted The types of‘free speech issues
- L pg
’ s
“ .. . specifically mentioned in the polls circumscribed the types of

*cases which could‘be:dncluded in the study.

. .
: e T . 4
f . . . S

. o . *Hague v.,C.1.0., 307 U.s. 496 (1939). 11
' D R g , ) fe ° o
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. N oy \
~ . but the reader may make ,a, notg, of thisg The data show that lower SES,
e . ‘groups are less tolerant o% free ¥ech rights .than higher SES groups,
- ‘ i4 . . " * Lan] - =
G so\the actual results may be more extreme than showm here. _‘\‘ - .
. ‘- @ . N . . - L. . ’ .

. ' Question,’"Do'you believe in fr%édom of speech?" Since” then polls e

. " (97 per. cerit) the last time such an issue wastosed,in 1990,in the

-

have concentrated on circumstances in Which the public would limit g

) o freedom of speech. e C . e .

; .
- ¢ The fbllowing_polls are derived “both from quota sampling\~

N Y a
prevalent in the 1930 !s, 40 s, and part of the 50' s, and from the

1 ’ *

-

*
0 L

! more accurate probability sampling used today. Results of the\two‘ B

- types of’sampling techniques are hot directly comparable without com-
N A . :
. PAN . -
pensation for the problems.of quota samples. The major problem ; 1s
- - v n .
un epnesentation of the lower education, income, and occupational

4 .‘

7. grou s.?? The,correction hds}not been made xﬁ“the following graphs, B

FirSt Figure lbshows percentages 6% persons ansuering two‘simi—

- . \’ ¢ .

. 194311964 the longest period for which data en similar questions are.
. 1 .
available. Between 1946-195Y% support’for free speech for Communist

- s "

“ farty members dropped 35 points.4.It rose again in'the middle 's,

’

then slumped. Later in this paper, informatdon'will be 'pr ented

which® 1nd1gates that thefSO s may be divided ingp three periods

0

according\to,intensity of public opinion. - ) N

no*
I

N . . . - - -

Q : - . . . P SN
RIC -. =~ - o ._'~'12' - A

-lar questions about’rights of Communists ‘to. speaR an the radio, beCWeen ’

. ¢ . A : . LI - e
.r . - 1
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Segcond, Figure 2 compares data for'two slightly different questions
Although the ques— '

S o concerning speeches on any topic between 1940 and 1954.

) tions may not be comparable exactly, it appears ‘that support for freedom of

3 o
- -~ ~ *
speech on’ any topic was much lower in the early 40's than in the mid-40's

) There is a decline in the erh-ef the McCarthy hearings (1953-54) with a

p ) v S
‘ slight upswing registered after ﬂxeheanng_; ended < -
PREEY N ° ' - N
' _ Third,}the number of persons‘favqging free speech gor Qommunists or

Fascists to the extent of their holdipg meetings and giving'speeches declined

.

S substantially from 1938 (less than 35%) to 1941 (16~20%) .* This supports the
' C

%,

A =
suggestion of a drop in support in the early 40'8 which appears’ in Figure 2.

] - -
: Fourth, Erskine's data on freedom of speech with any limitations are’

3
N 4

summari%ed in Table 1. The percentages are’averages for different polls for
In

’diffefent years that .varied in wording, allowing for a rough comparison. ]

P

general, approval of free speech with nonrspecific limitations was fairly

P

wtable between 1938 and 1960 ﬁperiods 1 and 2); but dropped a ggod blt between g
. 11 “
. l960 and. 1970 (period 3). Tolération of freedom of'expression for extremists.

\

wed'greatest decline between periods 1 and 2, although a further decrease\

Explanation for thé‘differencesﬂinmthese two trends may °

occurred in period d.
For instance, ques—

ne »

’

be difference in the subJect of the available questions.

J
tidns tended to concern a) freedom of'speech for Communists and b). speeches on

<

_any topic in periods 1 and 2 shown in the table, Questions predominantly dealt

- .

: ';f . with criticism of government and demonstrations against the Vietnam War in ,
© - AR IR S S E :
. ;v  period 3. - . el N P A
N .. The poll data taken fogether indicate a relatively low consensus on
L free speech rlghts for extremists such as’ Communists and Fascists in l938 ~
’0

with around 35—40/ favoring such activities as their holding meetings. ) ) :

, o~ Y /v ] » e

- f:' *Filtering questions were asked first. In 1938 95%. replied yes to, "Do you
believe in freedom of speech?" ' Of these 35% said yes to, Do you believe in

it to the extent of allowing (Communists/Fascists) to hold meetings and express

their views in this community?".  In 1940, 97% replied yes to.the filtering ques-—

tion, and 22% of these agreed to the second question. Both polIs wvere conducted‘

by Gallup. In 1941 OPOR; reported 16/ 19% and 20% of three 'sample groups answer-

ing yes to essentiaIly the same followup question; h w§ver, the filtering ques—
auestion 1 in Figure 2). B L

N CEYen




(Marching Nazis in uniform were tolerable to only 14% in 1937,) Amount

Vi- of ‘consensus for extremists' First.Amendment rights_climheb to a highuof )
o N L - B M -
about 50% who would support broadcasting of speeches made hy Communists

(647 for speeches on any topic) in the mid-1940's. It plummeted between

. -
o . -

154@* and the early.50's, marhing the iowest points observed for the entireyig .
3t-year period. During these years which included the‘events bogh of. the \'
) o . iKorean’War** and of the McCarthy hearings+,’14-16%Nwo;1d“aiiow Communists
: . ' to exp;egs’views over the.airwaves,.27i mould let Cogzunists make public

<

speeches or have a book in the libra and' nly 6% wouid tolerate Com-
ry\ f

munists teaching ,in‘schools.24 Speeches on any topic wete acceptable to

\ , ‘<, “
’,' 547 at this time. Public support increased perhaps six points for.a shoxt

é
time after the end of the McCarthy era (for example, 56% favored speeches

" on any theme in November, 1954, after the hearings ended and 252 did not

talks on the radio in 1955). But public approval sank

<

- again 1n the later, 50's (for instance, only 17% would stand for Communists
( -

' ‘ oppose Communists

-
-

” airing views on the radio in 1957) 7 - )

7

The eventsJof the Vietnam War++ séem to have depressed public favor

for\the issue of extremists rights just. as pubzic support began to rise »

) again. ,Polls found 41% of the popufation suppQ ting speeches "with danger-
' /‘ v ' ! “ .- ~ - N ‘ - kl»:.‘( ’

. *The dates o World Wa, 11 are 1939-45.  °

x

’

-~

~
4

*%Dates of the Korgan War are 1950-53..

: e
. g 1 : K -
' +The "McCarthy era" was’ 1953-54 Th{ Permanent Investigation Stb-Comni t tee
.of the, Senate Committee on Governmen Operations “(the "McCarthy Committee™)

began investigation of aileged spying at Fort Mbnmouth N. J., in October
-« 1953. Hearings wexe téievised from April 22 through June 17, '1954. . .
.(Source: Dictionaﬁ;\eigAmerican History, rev. ed (New York' Charles ,

'QI C " Scrfhner s, SOns, 1976). o g STl . ..
B ++7., S. involvement begaq in the Vietnam War in 1965 and péaked in 1968, the
-3 . |

e ear of the Tet offensive. 1In 1975 the last American troops left Vietnam. - ’ |

~-
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’_? ous -ideas” in 1962 and 18% permitting Communists to spegk on the radio in
N N / .

196%, A slight gain in regard for Commuﬁists'-F%;st Amendmént rights seems

NN

to have been registe}ed it the latﬁé}-half of the decade. In 1965, 89%2 -

\

believed Communists .to be harmful to-Amg:ic;n life (a more reétricgi@e
) £

wording than 'allowing meetings," etc.), and 85% expressed .this view four

ﬁwamb’e : -

years late;.zs At the same.time!Apublicjppinion declined on the subject

of ‘similar rights of war protesters. In 1965, Istudent demonstrators who

~ . °

engage in protest“activities" were judged to be harmful by 65%; in 1969,

7127% thought so.2-6 Approximafeii 60% maintained approvél of "peaceful
Savorable

‘ war demonstrations'between 1965 and l&k?. After that,,public opinion‘éeems

to have waned, but the amount is difficylt to assess because quesﬁions
%

available for that time used different wordings. Findings in 1968 were

- 1

that just 14% agreed that war pfoiesters-had their rights tagen away unlaw—
fully, and that in 1969, 38% said that students‘habe the right to protest
. against the war. The following year one poll reported\Qgg;agreeihg-to

criticism of government,* but only 21% accepting organi§§§ protesty against
e .-,‘ N -~ -
- the government.** , . ’ .
It is interesting to noté that data for the early 1970's (f¥bﬁ,
» .

another source) indicate rising support for fxee speech rights;of war di;—w

" - ‘senters and Communists. In 1973, 72% ranked Communists "harmful to American

P

- » . . . .
.\ife," compared to the figures reported above (89%-in 1965, -85% in 1969).

7

» !
- - .

'%CBS NEWS‘(Telebhone): "Do you think everyone should have the right to

criticize the government, even if the criticism i&dgamaging to our national

interests?" (March 20, 1970) in Erskine, p. 4903 + -
s o X - - N,

x *

*%Same pqli: "As long, as there appears to be no cledr danger of violence,
do you think any group, no matter hew extreme, should be allowed:to organrl
ize protests against the government?" Also from Erskine, p. 493. .
f . AN .«“-J t\\'\\' . ‘ -~ . '
LU - . . o
© - 15 , oL

. . . ‘.T . .”‘
o AN | LT

Y 4 - « e

-

- Ohly 487 thought student demonstrators who .engage id‘pfétest actiﬁitiés Qer§ -

. aa
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" -should be allowed' to speak on the radio7" ‘

1953 (November 25)
. 1954 (January 21)
: (January 26)
(December 28)
1957 (April 26)
1964 (January)

r

For complete freedom Opposed, want 11

0 ted ? opinion

. 19-
14
© 16
20
17
18

~

4

>, .

77

T,

-
*

*

s*gource for Figure 1: Hazel Erskine, "Thé Polls:

. 34 Public Opinion Quarterly 483, 487-489

‘;(1970)

)

R -, . O ' Y '" g -
’ N . \ ' 12 ~ -l
T . ~‘°. P R ’ ~
§ N : !
i Percent . . N . ) B .
allowing 7‘0 ) : x
i Communis“ts A ‘ )
. _to spggk o
. n the . -. Wl . s ) ‘ L * s
: Cr;adi° A '6(1 - !
: . . ! - LY
o A AL
: - 504 co \ )
! X « |
. ,- . ‘
‘ ‘ 4ol : Y .
T 30| Tk
- !
° ,,:20 Yy, / . . \‘ ";‘
" N} - %‘ ;‘ ra —tn
el & 10 )
X * “’ ‘ * .
“ ‘0 43 44 45 46 47 48 49 50 51»52 53 54 55 56 57 58 59 60 61 62 63 64 65 =
N YEAR ;. . o \ O
~ : 2 ’ RPN g v -
> FIGURE 1: Percentage of respondents who would allow Communists to speak
‘ on the radio.* ‘ . . .
- A - T
1. NORC: "In peacetime, do you think ‘members of t'he Communist party in - r
\ " this tountry should be allowed to speak on the radio"" 3 A
$ ‘ . . - L
; " For complete freedom Opposed, want %&mited No opinion
) * 1943 (November) 48% ¢ - 404 , 12/
R 1945 (November) 49 ’ : .39 . >
N , 1946 (July 4) 49, 39 . 12
n .1948 (April) - 36 ~ 57 - j;é{%. 7
- ., Ve 7 ?
2. NORC: "Do you fkink members of the Communist Party irytl}is“‘country

2
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. topic
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- T
e 10 °
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’ Year oo
FIGURE 2:"Percentag&)bf respondents(fbr freedom of"speech on any topic.**
IR 3 ~ v .
1. ROPER (FORTUNE); OPOR: "Do you think that in America anybody should
be alloyed to speak on any subject any time fie wants to, or do you
think there are itimes when free speech should-pe prohibited or cer-

For complete freedom -

‘tain subjet ts or speaker

prohibited’"

d

Opposed want limited

~

No opinion

1940 (February) 497 447 R § 4
(ROPER) ) i ' B
1941 (January 28) 44 - 53 . .3‘ .
(OPOR) . ¥ ' '
, \J ‘e o
NORC: "In peacetimg, do you think people in thisjcountry should be

—

1943 (November) 63 ot . 34 . 3
1945 (November) 64 32 . 4
1946 (July 4) 64 , 32 4
1953 (May 14) * 53 . . 45 2
1954 (November 26) * 56 | 43 1

N

a'c co

#*SOURCE FOR FIGURE 2:
34 Public OpiniOnAQuarterly

\e

A

L

Hazel Erskipe, "The Polls:

483, 486-488  (¥970).

¥

15 -

allowed to, say anything they want {to in a public speech?"
For complete freedom

*Note that a.cﬁange<in‘codin§ methods to allow qualified answers may
t for most.of the shift from 1946 to 1953, according to Erskine.

Freedom of Speech,"

"

Opposed;’ want limited’ No opinion

o

,F?“T T

.1

-

o
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TABLE 1z Maximum percentages who have supported freedom of spe%ch go ‘ N
differing lengths, divided roughly by decades.® R -
ot . . (Period 1)  (Period 2) (Period 3)#%%
Maximum perceritage believing in: Before 1950 1950-1960 " After 1960 ° A'
' TheqQretical freedom of speech . 97% * Not asked Not asked . — °
. . Freedom of spee.c\:h— with non- . .‘ "-.‘
specific limitations 68 . 702 . 612 - - .
@ Freed%m of speech for extremists ) 49 29 . . - 21 IR
- ‘ ‘ . 4 i ) , e ,1_ . “:
| < g ?- Q/- - . . ) . ]
- . - < : . .. N ‘L
rd ¢ s :
/ g ] - -
¢ , . . e
‘;" / )] \ L .,‘ 's;;’.'
/ o '
" // , ' . \ T
o ) _ I )
// , | a \(’ ‘ "
% - - .t f\‘ ~
/ A [ A
‘l 1. . Q. v
. : ] .
v YA T £
. l e A -’ -, > - ;\_ : -
\ < N ’ . 3 v . i -
A 1 . = .' - - > . e © - B
: o #*SOURCE FOR TABLE 1: Mazel Erskine, "The Pélls: Freedom of Speech,"
., 34 fublic Opinion Quarterly 483, 484 (1970). Reprinted in entirety.
. / “ !
. **Periods in parentheses added. . o .
O ~ . - R Y ‘ N ; . - .
MC . v . J ! '1 9' et v . ,
o by G s N v t LY ‘ 3 . .
‘ * - ',;:' v ' b *
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o . Supreme Court Decisions \

:\a ,. °( N ;. u’-. ' g L. , \ ' 3 ) ¢ :

e, T ~.> " . Information on Supreme Court rulings is summarized in Tablés 2

. v " e . L N . N . i [ .

v, AR <. e -

g IO ‘Aand 3. Tabje 2 is included to show that Supreme Court decisions cannot

, . D < " ” .

} R be predicg\s from lower court rulings. It shows the number of "pro-free . .

- B o"‘; .t . f . -

IR N »speecﬁ" decisions made during 1937-1970, compared to lower court decisions :

RN RO - :

. ;ﬁ.\\ ’ on the same cases. 51Xty‘§i> n per cent of Supreme Coutt decisions up eld. .
KA o - . « . ) .
- % ‘] ;'

L . freedom of speech, compared to‘only 107 of 1ower court rulings upholdfng

‘, . free speech. . The high court overturned 664 of the lower court decisions

8 , . ‘

i .
- .against free speech, ‘contrasted wifh_29£ of lower. court rulings for free.
~ '/‘ . ,‘ -

‘Y

-
t

ot speech which were overturned.* : .

’

3 Tabte 3 presents the"trequency of decisions, upholding freedom of °_

o

speech, reflecting also the diyision on the issue within the court.

oh . . N . . 2
- e

. Decisions aéainst freedom—of expression aré concentrated in the_period g
- ; IR ‘ - .
. between 1920 and 1961 when 22 out oéy total of:gé'decisions adverse to ‘ C
© _ the First Amendmentiwere made. Thi other twgredrerse'decisions occurredr‘
~« ) in the Vietnam War erd. Fourtéen of* the 22 decisions against free speech

- - between 1950-61 were close (5~4 or evenly divided). Iﬂ’:omparison, five

-

,

-~

decisions for free speech at this time were close. Twb other close pro-

.

free speech decisions occurred in the Vietnam-era, (ne concerniné Communism
S [ . R ]

and one centering on war protest), one was in.1959 (involving-a "fascist"

N ‘ N 14. v A Y :
. ~ speech), and oné was in 1937 (involving a Communist). , /

-

. hd -

; i - N
*It cannot be determined from this data if the lower court decisions are an'
/ indicator. of lower court positions on free speech issues or an indicator

. "4 of which cases are appealed. N ‘- . . '
- v Mo . . . . ‘

. \‘l‘ ; -
. ERIC - .~ - R0 .
L]

v 4

-
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TABLE 2' Supreme Court dec1sions compared with lover scolrt decisions’ ™ * .
for/against’ freedom o{ expresslorin for polltlcal extremi sts. o .o
fe . . 1 . R ) . . '
4 - . ~ . 3 . i = h .- s
R ~ . * < L P M . e ‘. -~
7 . L cook Lower Court . <L
{ - ———— . ‘, - PR ] ' B ! K
. . - - N’ ’ - - i . h e
A AL FOpS. R VI i
. . o ) .. ., - - »
Supreme Court For | 15 .( 07)~; 44 (.60) Lo (.67) - . . . t
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TABLE Supreme Cpurt decisions for and against freedom of expression for political extremists

b_y yeaﬁ', showing number of cases withi\n a Xéar and whether or not vote was split within a decision._
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Year 37 38 30 40 41%42 43 44 45 46 47 48 49 50. 51 52 53 54 55 56 57 S8 §9 60 61 62 63 64 65 66 67 68 69 700
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\ N ' ~ DISCUSSTON

i‘: M ) . N P \ \
N M . . ‘.
2 . _ To assess whether or not public opinion had any impac#.on the deci-

sions of the Supreme Court, the decisions were grouped into four"periods'of‘

- . rulings upholding the First Amendment rights of extremigts and three periods

v 4

‘} decisions not upholding these. rights, as shown in Table 4, . o
.- . In period 1 (1937-49) when the sevencases\gccurring then were all .

. decided in favor of the.First Amendment, public,opinion was variable,

shifting‘from'the somewhat low levels'of l937-42 to the relatively high

’

, lévels {above 50/) of 1943—46 before dropping again to about tHe same
/ . , _\ '

. initidl level by 1948 and 1949. The Court began to rule against free
’ ‘ e
. speech rights of Communists in l950—54 periad 2 upholding such rights

L4 N ~

- in only 214 of the 14 cases received in this period. Puhlic opinion nT

.

.

’ against Communists' rights of free expression was at an-all time 10w in

<

.
Al

' ' thé‘ﬁystory of polling. In period 3, 1955-57, all 11 cases received

- rulings favorable to the First Amendment, qu1t:§;sswitch from the previous:

©

years. Public opinion seeés to have‘been supportiVe of this, although the
upward swing as shown in Figur l &s a small one. The Court changéd its
oy . -

-rulings again in period 4, 1958 61, when only half of the 22 cases decided

Iy

.-

-\

then favored free expressign. There is no poll data for this time, so

*no conclusions about public 6pinion can be madelwithout consulting another '

. ’ . . .
source. -Sheldon's analysis will be noted later. Again,-the Court shigged ‘

directiog“rendering rulings. favorable to free speech in all eight cases
¥ . : * . N "y
ep s . occurring in period 5 (1962-66) Public opinion'poll data indicate low .

support for freedom of speech initially, rising to relatively high levels

, for dissent against war. _Communists remain relatively low in favor.\ Two |

. B 3 . . . . N m
) out of six cases in periods6 (1967-68) went against’ the First Amendment.

-~ ¥
% . , . "

- . t ' v ’ 7 ‘
N " ’ . L} ’ b
~, . . v I ” -
v i ¥
P Q - , o ”
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o ' Public feeling on the issue was rather favorable in 1967, as it had been in

v

.~ 1965, at least for war protesters, if nogﬁfor Communists. Opinidn in the

7next year might have been lower but it is not possible to say for sure,\
since a d&fferent question is the basis for comparisonv Period 7, 1969~ 70

contains five decisions, all’ upholding the First Amendment. Public opinion DN
- - A o
. - at this point appears to have been relatively low, althoughrthe poll ques—’\

. - -7
~

‘tions are nbt easily compared to those asked in the middle 60'8\ Public L

.

- - N

}
willingness to recognize free expression rights of Communists anj~th dis-

senters increased quite a bit in the early 70's.
- - B T . .
). The, picture presented thus far by‘\he poll data and the Court . L~{/

decisions is one of a Court endeavoring to sustain rights guaranteed by - -~

y
. .9 > —
-

the First Amendment-even when only four persqns‘in tensanctionthis_guaran—

-«

‘tee. N
o More information about the yeafs spanning 1950—6i (periods. ’ 3 and

4) is provided by Sheldon. His historical analysis bolsters the suggestion“
of a rise LA/public endorsement of extremists r#ghts in period 3,.and it - E

- >

.ﬁ;y/ .illuminates the events that caused the Court twice. to shift support for

ey ) .
"~ X - N \

*First Amendment rights of Communists: - > .

X

»

. .
" The differencesbe?Qeen the Dennis (19519 and Yates (1957)
—\cases were sharp.even though majority justices claimed to' be J em
following precedent. Another reversal of direction was exem— G

plified between/fates and Scales30 (1961) .31 . . - RN ‘-

/

.

i v .‘ ' - >
Sheldon cites Parsons: | - *

/ * M ‘ r .

, . - O - . T . .

»
\

) o " It seems fair to say that the 'Communism in government' could )
not have been made a central issue as early as 194&,.that in N
1952 it was moving inte-the 'gateway,' but that? 956 it .
' ‘had become a dead issuZt% )

N - 5
- T co . . . S
*¥Dates of cases added to qgotations. . R . . 4 B

a3
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-, TABLE 4: (\Supreme Court decisions on fréedbm of ‘expression for olitical extremists grouped according to e~
&2 ' whether or not ‘freedom of speech was upheld. ) ‘ ' _ .o
kA _;-" _ 7 < : A
. Decisions upholding Decisions not.up~ No. of cases ercentage of Assessment of public opinion
freedom: of speech holding FOE¥ upholding FQ cases upholding diring the time period
' N 4 s .out of togil FOE* for period . .
; L in the period N . .
. 1937—49 - ‘ - C ‘ * o«
! (pef:iod l)\\/ ‘ : . 717 1007 1937-42 relatively low public ,
S ‘ ‘ ) . . . support (35-40% generally)
’ ' " ) . - - ) 1943-46 reasonably high public
b - ) v ' 'gsupport (50-64%) .
’ = ' s . T N . 194749 relatively low again
2 : : " T - - "

. . 1950-54 N § i . ' i T
T ¢ (period 2) ' 3/14° T 21% Lowest recorded levels (6-277),
TN , C S -7 . depending upon activity asked
} . . . o about~— . o
- ' 1955-57- — - L L - Lol
(R (period -3) ’ 11/11 - 100% . . Support low but slight increase * -
. T . ) (about 5-6 points) . - ’

’ . - 1958-61 . . - Co s
(period &) 11/22 - "1 507 No poll data available. Shel-
e R , , - ‘don's evidence indicates low
e L ) o B ' S public approval. -
: ) 1962-66 = . . . - -
- (period. \5) ’ 8/8 1007 Poll data indicate low but rising -
‘ o ‘ N ' ‘ ) “support for dissenters, low favor~
. . . for,Communists,
F : - A - ( ‘ . . e )
: 1967-68 o . -
(period 6) ' 4/6 67% Support Seems fairly high for
: . - . - sdigsenters in 1967 but lower “ir
. . oo ' ' : L 1968. Low favor £6r Communists.
- 1969-70 S ’ : , . : 5
. . (period 7) - 5 } 100% Data are inconclysive. Increas=— -
ce . - .+ 1ing tolerance for dissenters an\d -
)l : , Comiunists recorded later in
K p 4 ° 1972"74.
Y " *FOE = freedom.of expression. . . - - < . 27
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%; . Sheldon added that the tide of public pressure had abated enough so that
Lo : N e—— '

the Suprg%é Coﬂrt felt ii coﬁld\hand down its lfberal decision in Yates
. i Y ‘ * .

SNl : ‘33 . . 3% .- e 35
. - (1957). However, the day that Yates, Watkins,™  Sweezy, and Service

<. ‘/.;: rulings were rendered became known as.'Red Monday" to critics‘bf'the

‘ Court.36 A.?ﬁmber of groups ("Southern ragcists, states' righpists,vlaw-°"
. ' 3
. . N [ ‘ . - . [ 4 - . ~ N
. ' . yers, many members’ of the business community, local law enforcement agen-

- cies, the F. B. I. and anti;pommunists") coﬁbine4‘forces’in_oppos@tion

3 .S S

unforeseen by tﬁe Court, and they worked through ‘Congress to‘ﬁéke their
M ” ’ ) ‘v 37 T’ ‘\“ u T . \.- * -
feelings known.to the Court. L.
- "/ /~ . 1 « /:’

»
~

2
. The Court capitulated. In order to break the coalition, the -,
I . i justices pulled back in\Ehag_grga which provided the rallying
o point for the many diverse elements of American societg--
- .communism and subversion. Uéhaus38.(1959), Barenblatt 9—?i959),
_Scales and Control Board#0 (1961) were de?isions of retreat. . .*

-

: - ] The retreat of 1958-61. . .constituted a significant ideologieal
. » departure from the forward-looking position assumed by the Court '
_ in its opinions during the 1956-57 term. . =
. N _ ‘
. ..". .Despite the continuing drgument fox curbing the Court, the A
. ‘ retreat ,of 1958-61 was fairly successful in removing from thé
drena of constitutional politics the one issue-—communism--
* upon which all of the-Court's oppoftents could agree.é%

I

s
T - - *

! . ' - °
Further information is provided by an exdmination of amﬂént‘of
¢ - -

unanimity within the CoupE. There are i?idecisions (32% of the total)

. . 1n which the' Court was closely divided (514) 6} evenly diyided.**“. )

- b
»

L *Dates of cases ‘added to“qpotat{bns. ! L . . <i,
e **During 1955-57 when public heat hhdflegsehéﬂ, Burton and Harlan tended to '
- divide -their support, and Frankfurter consistently favored'freedom of < ’
expression. During the second period of public opposition, 1958-61, the
sape three were most affected, this time withdrawing their sGpport. Three
. o other members of the Court (Reed, Jackson, and Stewart) show different voting
. patterns depending upon which period is examined, a time of higher public
o favor .for free speech (when they voted for it) or a time of low public .sup~
“tvy...+ port (when they voted against it). Further; Harlan and Stewart changed

-

.. 3
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ﬁ’ - = Sixty‘per cent of these were decidedtcontrary to the First Amendment\
T,‘74‘, ' ,during two of ‘the periods of strongest public feeling against :xtremists )

2

B
e (periods 2 and 4). °‘This indicates that the Cour't felt a great deal of
strain when its members rendered these decisions Lefs strain is indicated
in period 2 (1950—54) when 36{2§3 the deciSions in this period not upholding

e
. the 'First Amendment were closely or equally divided Much greater strain is

~ [

"“depicted in period 4, 1958-61, when 91%: of decisions made then not reinforcing

First Amendment riglits were close. It appears that when the Court's holdings o

- ot . o . 4

were adverse takthe:First Amendment, even, though public opinion buttressed, <o

them, these decisions were difficult for the Cou:t to make. Of all rulings

not upholding -free speech, 58/ were made by a closely or evenly divided

3

& H s ® « N ey

Courts: . .

. - - . 2 4 s

v .

There are much fewer close decisions upholding_the right of free

4 %

~
.o~ se 4

expressions-nine. Six of these occurred in.a period of strong public .
. : 2 . .
disapproval of Communists (four in period 4, one, in 1937, and one in

1949). The other three’ occurred in times of low but increasing publdc

Ay
v

-

(/x favor for Communists' rights. ., b - ’ s

. e _ The last evidence to help determine whether or not there is a .
. S . -
Ve relationship between public opinion and Sup eme Court, decisions is furnished
- -\\in Figure 3.~ This id Figure 1 compared with a graph of the average per—
. e -~ 2 - ’ { ‘ .
port again ‘in 1967-68, voting against free speech. These six (Burton,
Harlan,qFrankfurter, Reed, Jackson, and Stewart)ﬁgay be termed "swillg men,"
because ;they switched their positions in times of strong public sentiment - ‘
S against "free speech. - Taking consistent positions for freedom of expression -
were Doug¥s, Black, Warren, -and Brennan. Consistently voting against it _ .
Were Clark Vinson, Minton, and ‘Whittaker. ' The ldtter four plus the six L
"swing men" account»for the change in Court voting behavior against fréedom
of expression for Communists. Truman appointees had strogfest impact on ’

Court conservativism toward: free speech since none of theg proved to be )

pro-free speech fot extremists: The Roosevelt years proddced three "swing 1,
men'l-and two who were pro-free speech and the Eisenhower years contributed 3
two "swing men," one opposedto free speech and two for it. _ .

. . - . - o

O ) * - 29 - . . fov «
“ERIC * - S ) s
B K o . ~ : . ! . ¢ ! ® *
oo c M ) T - . . ‘

* . . Lo . ‘ , ‘ e :
; . - < . - -




l:entages of. justices’ voting for freedom of expression in individual cases.
4 A > I - .
N ’ The Court's graph is based on‘computations of five year "moving’ averages.

A

boe

Although there is acproblem of lack of data for some indiwidual years, the
- shape of the graph, is very much like the shape of the graph of ‘public A -

‘ : x opinion. The distance bet:ween the Court's, and the public’ 5 graphs reveals ‘.Y

a,Court more protective of the First Amendment “than the public. The shap_e,

however, suggestsa Court altering"its decisions according to influence of- oo .

. 2 . »

"y public opinion. _
More information about the public is obtained by looking at poll - £ .
data breakdown by education.* The graphs of those with high school and
. gratmnar 'school educations (not, ,shown) parallel the average for the public -

L . as a whole, but fall below that .line. However that for the college—-edu— - .

> S - S -«

.cated parallels the average for ‘the public as a whole above the line until ‘

. 1957. In that year, an e:ghr ,ooml‘ incredase in :Ca\/orfor —Sr‘ee;peec/; w«: ’ .
ol €. - .
. ¢
’ repopéez/ —for ca/lége ea’um/ev/ /e’o/o/e In contrast, those with grampar school

e . -

- and high school educations declined in support--six\.ioints and three points,

°

o ' respectively " The Court appears to have been more in tune with highly

educated persons than with the lesser educated. This is logicaI since

N -

o e _ members of the Court are more likely. to interact with "elites" more than non-"

¢
4 * Q

elites both in their professional and in their personal 1ives.

!

‘*Data to compare with Figure %(from Erskine, PP. 488-\48\9): .
" . +. For COmplete Freedom v - o . -
. ’ College High ‘School Granmla\:r School - ¥ o \:
X 1953 . 26 19 - 17 - S . .
S 1954 .7 ¢ 20 © 11 © 13 T : S
L 1956 (Jan.) 26 . ° 13 - ) 13 % . . ¥ o
) A 1956 (Dec.) ‘28, . 19 .7 16 7 ‘ o A
1957 36 . 16 10 . . ‘ e -

—— v s . —— o

1964




1 1Pef€entage ot .
%.ofor %0 g R
-, freedom ]
_of speech ) ,
i -on the -80 . . )
;- radio 3 -
» -~ fot ; . -
§A¥ Communists, 70 ) !
5 60.| K ‘ B .o
PR o - s : . ' . --Five~Year : T
) > "Moving Average" ‘
50 - _ of Supteme Court :
— DeciSions ‘
40
30 /--College-~educated®¥, -
" 20 ‘ Publ})é Opi‘niqn“
» /
: 10 - g igh School~educated**
) - ~-$rammar School—educated**
( . - A . i - 2
0 (3 ﬁ‘ v T \ T g LR T ﬁ 1 RN ) ]* 7 1 T T
. 43 44 45 46 4? 48 49450 51 52 53 54 55 56 ‘57 58 59 60 61 62 63 64 65’J i
YEAR ‘ : )
~FIGURE 3: Percent;ge of justi for freedom of speech compared with .
public opinion as shown in Figyjre 1.* £ ..
' = 7 i
- 1. NORC: "In peacetime, do you think members of the Commugist party in
‘- this country ;should be allowed to speak on the radio?? °
L i ) For complete freédom A Opposed, want limited No opinion
! 1943 (Novembgr) ‘ 487% ] . 40% 12% :
L < 1945 (November) , 49 39 . 12 . .
L 1946 (July 4) iy - 49 X 39 - : 12 .
i - . 1948 (April) \ N - 36 . . 57 (\ . 7 ’l ’ 5 -
. . , 2. NORC: '"Do you think -members of the Communist Party in this country ; "
) ) should be allowed to speak on the radio?" LT
For. complete freedom Opposed want limited No opinion
1953, (Novemper 25) ‘' -~ 19 * - . -, 7 . 4
. .1954 (January 219~ .14 - - o 81 o 5
~ - 1950 (January"26) 16 ‘ 81 , 3
. . (Decembér 28) .2 20 - TT -~
. 1957 (April 26) - 17 Lo g . - 7 3
1964 (January) N 18" 77 ' =

<s
! » *

*Juétices percentageé dere calculated from. Tabie 3. Then a five-year‘
"moving average' was computed, using these percentages. . LT

**See data\in footnote on p. 23. - — . o <

.
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Declsions bllfhe Supreme-Gourt 1nvolv1ng freedom of §peech

foFJgeV1ant ‘political groups are're}ated to publlc oglnlon.on
.fhis issué’ e x : ?'f‘.

4 . ,
'__," - . S : . ~\

»

N _ . Flrst there is evidende that de0131ons rendéred durlng

o “influenced by public opinlon.

indicate the working of public feeling upon. the Court's rulings.
Sheldon's ‘evidence further afgues for great influence of publid‘ .
“opinion in periods 2 and 4. \Itfds also likely that the com-
paratively larger number of cases in these twp ﬁeriods was o~
partlally attrlbutable to intense publlc feeling.. fhe two deei-.
sions in period 6 which .did not uphold the Rirst Amendment seem
. to conform to publlc sentlment as well.’ The 1967 decision not |
uphoIding free sSpeech rights of Communlsts 1s supponted by poll
data for 1965 and 1969 shoW1ng strong public feellng agalnst free

~ X
N

'sPeech rlghts of Communists. The 1968 case de01ded contrary to

’

the First Amendment, involving war dlssent had elements of .

v1olence in 1t (draft card burnlng and 1n01tement of onlookers)

so that it is likely that publlc opinion, which, was against dlssent

© with v1olence, sanﬁf}oned this ruyi;g. Theref0re, for perlods q

¢ - 2; b, and 5 about a -third of the t me perlod studled, strong
) argument can be made for the’ 1nf1uence of public 0p1nlon upon ., e “'}f
. N
Supreme Cour'b'de0151ons° . k e Lot ) e .

?
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- Second, the working of public opiniop'is eeh &b well in Z

’ , perlods & 3, anq 5, although the Court was dble to uphold the
g;i c . Fimst- Amendment when as many as s1x persons n ten Opposed free—
§; 7’”, .~ dom ofwspeech for, extremists. For about a, th1rd of perlod i,
?f. favorable . oplnlon toward dev1ants rights of free speech tendedh
to colnclde wrth favorable Court rullngs (the m1ddle of the perlod)
Some strain within the’ Court in upholdlnngree speech is- shown 1n
. one casé at the beginnirg of period 1 and rn\one case‘at the end
when these two dec1s1ons were close.  This Suggests that ‘some.
members of the Couft were resPondlng to the, unfavorable cllmate
of opinion at these “two times.’ mn Eerlod 3 the Court upheld the . .,
:Flrst Amendment in the face of public oppos1tlon, but pub11c favor
for free Speech rlghts of political d1SS1dentS was 1ncreaS11g at
- . th1s time. In partlcular, high SES persons were the most supportlve _—
‘ of such an 1ncrease,/ahd such people are'also the most 11ke1y to

interact personnally with Supreme Court members. They constitute

a particular publlc with whom +the Court seems to have been most

| in tune° in perlod 5 the same S1tuatlon as that in period 3
ex1sted-—dec1S1onS upholding free speech were made during a tlme

of low but r1s1ng publlc favorability tOWard free Speech. (It 1s~
possible that the samé S1tUatlon agaln ex1sted in period 7, but

. this cannot‘be known for certaln since the avallable poll data

- are ;nconcluS1VS. It is llkely that publlc support was 1ncreas1ng

’ because considerably higher levels were recorded 1n 1972-74.) '

' Therefore, in two periods, 1f not three, upward Sw1ngs in pUbllc
favorablllty, although &t loy 1evels, seemed “to p;oV1de enough L—//’;hfﬁ

1mpetus to. back the Court's(dec1s1ons for freedom of Speech. It

’ . < -t
[ 4 Dt - . . . \n‘.
~ . - :
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also appearS\¢hat the Court fedt more comfortable in handlng down
these d601SIOnS because there were only four close dec1s10ns durlné
. periods, 1 3, and 5 (none in 7) ths compares with the large
number of c10se.dec1s1ons 1n perlods 2 and L when publlc hostlllty

ran hlgh and many declslons in_ elther d1rect10n but especlally

agalnst the Flrst Amendment weré dlose ongs. ‘Phus, fdr at least '

~

,4"

e

\k%f Supreme cdurt d601810h8¢f0r a 22-year spAn, almos 65% of the

’

\

three of these tlme spans a case canlbe made for 1nfluence of

3

publlc 0p1n10n when &) there was an_ increase in the number of - ‘
persons w1lllng -to support free SPeech‘QMrlng a: time of 1cw toler—
ance), which seemed to bolster favorable declslons, or b) at least

35 40% of the publlc favored freedom of speech—~allow1ng the Cour%

&

to uphold, free expresslon, but under stress-since some decisions .

¥ A
at ~these times were close. When' fewer than four in ten approved
P

-of free speech for all, whfch was the case 1n perlods 2 and L (and
6 in the -case of ;ommunlsts 'if not for war d1ssenters), then the
Court was much more llkely‘to rule agalnst free speech and 1ts
declslons were much msre likely to be close ones. '

Finally,' graphs *of publlc 0p1n10n as measured by polls and
~

1me under study. (shown in Flgure 3) alsg provide strong evidence . °
that publlc Op;nlon 1nfluenced Cour% deClSIOHS hecause “the shapes
of bofh graphs are ‘similar. (Itise poss1ble that knowlédge of
poll f1nd1ngs, whlch were publlshed' 1nf1uenced the Justlces ) -

- ~Becau$e of the‘persuaslve ev1denc¢/of public Oprnlon 1nf1uence

a

during perlods 2,,#; and 6 3 thlrd'of the tlme perlod studied, o {
:iorroborated by the graphs coverlng almost tworthxrd% of the‘tlme, o
) and ‘the ev1dence that public 0p1n10n played a part lnqdeCis:ons ) ~j1
renderefiﬁr/l;% perlod,s 1, 3, and 5, it is concluded that the .. _‘j";a
Ve

. hypothesT %s supported. !
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® covering 11 y;;rs, and soime 1nf1nence was determlned to exist in o
‘. Lo |

L

>

g o CONCLUSION , L

P . . - . -

. y S T,
ThlS paper examlned whether or not thene 1s a relatlonshlp

-

between publlc 0p1nlon as measure& by polls and dec1S1ons of

the Supreme Courtg conoernldg one type of: Flrst Amendment 1ssue—-~“

. * *

s' A

freedom#<£ speech for dev1ant polltlcal groups.

- Seventy-~ three Sourt cases 1nvolv1ng freedom of expresslon ' (;

for political extremlsts durlng 1937f~b were compared w1th publlc

opinion poll dater for the same perlod. The de6131ons were_“-vl~:‘f'“

.

d1v1ded into perlods durlng whlch free speech was gz?eld and

periods yhen it was not Qhese perlods were then ¢ pared w1th

95
the poll. data. ‘ | '*"¢: S ' .

-

_ Strong influence of publlc 0p1n10n was Seen in thrée perlods

-~

I/}hree other periods coVerlng 21 years when either 3f two situations °

» ~ ' ' .
N . “e : : T [« b
e B : . . .
7 .. . , e . .. 1 . ..
R o~ l - * tLt. et ..

leted" a) naaority publlc\Oplnlon snpportlng,free Speech seemed '

to match dec1S1ons favprable to> free Speech,‘or b) a 1ow 1eve1 ,Of

)
4

publlc favorablllty was r1s1ng, which seemed to bolster declslons .

-

upholdlng the Flrst Amendment (No firm concluS1on coulf be drawn -
.for a seventh perlod, although it is 11ke1y that condljlon "b" o
above applled-durrng thls two~yeaf/perlod ) In addltlon, when

the flow of public, Oan;on and of Court.dec1s1ons was charted for

v

2 22—year 'span, the shapgs ,of both graph llnes Were s1m11ar, 1nd1—

’)
L

cating that the two are elated. PR B e

.(t

- 3 2
AL
)

For these reasonsg it 1s argued 1n thls paper that the h
tHes1s is SUpported—~that decdsrpns of the Supreme Court 1nvolv1ng

freedom of Speech for deviant polltlcal.groups are related to - -
™ .

publlc 0p1nlon “on thls 1ssue. l"/ K AR
B : © . . : O v, '
“o . . "‘, :“‘QM{ ., N ®
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’ ©T [N . ' 1
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Notation in parentheses of "Communist "case'™ refers to fact that case con-

cerns Communism as an issue in some form' defendant or plaintiff is not *
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