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ABSTRACT

An in-depth, exploratory analysis vas condncted
. covering nine cases. in which mediation was uséd as an alternative to
the adversary systes in arriving at divorce settlements. The analyses

vere based on audio recordings of mediation sessions and an intensive .

interviev with each of the parties 3 to 12 months after the divorce.
Pour obstacles to effective mediation identified in an earlier study
of labor mediators vere also found tq be prodlematic in divorce
mediation: .(1) high levels of internal conflict in one or both
‘parties; (2) scarcity of divisible resources; (3) inexperience of the
‘parties with the requirements of negbtiation and lediation. and (0) a.
uide discrepancy in relative powor. (Author) .
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' Mediated Negotiations in Divorce gnd Labor Disputes:

¥ " . ;o . w7
/ : LT A Comparison - ' ' N

. ' . ' . - v
*In 1975 there were more.than one millioh divorces in the United States,

. . { . « . N .
double the number which occurred a scant 10 years earlier, It has been
— . RN A 4 .

¢ ' 'estimated that if the divorce rate continues to rise new m&rriages may

: . ’ . .
_be pore 1likely to end in divorce than not (Weiks, 1975). IZ:S also

Qell-known that working out the terms of a divorce settlement--especially

when children and the division of marital asset% are involved--cah be

s

. a complicated\and highly cgnflictual task.

“

- The trad;tibnal method for arriv1ng at such settlements is the use

of lawyers bﬂ2§ach party in an adversarlal process. Among the advantages

[4

s of the adversarlal model is the psychploglcal bellef of each party that

. _their 1nterests are being protected., The recent research of Thlbaut and - .
,l T Walker (1975) suggests that by promotlng a thorough exploration of

alternative solutlons the adversarlal model also increases the likelihood

1 § .

" that the most objective decisions will be reached.. From both within and - ,
Bl . . ) . ) ;c
e without the legal: profession, however, there.has been/mounting-dissa¢is-

facticn'with the adversarial model for‘eriving.at divorce settlements.

. ’ . A

- Thé focus on fault finding, and the availab{lity of legal threats and

| ) countersthreats riay seriowsly escalate the conflict, ahd the needs of the

]

A uhrepresented children may be neglected. ;, %' ;

)
\

Mediation by a neptral third:party is 'an alternative to the adversarial -
. model, Although the formal use of medlators to assist in the resolution

of disputes has a long and venerdble histery in such institutionalized
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settings as labor-management, international, and community conflicts,

-

formalized mediation on an interpersonal level such as, divorce is a less
T . . h .-
cammon occurrence. Mediation has also-been a relatively neglected topie

,in soclal-psychological research,on conflict resolution (Rubin & Brown,

~

1975) . *

.

¥

The‘present paper is a preliminary réport-of an in-depth, exploratory

investigation of an innovative approach.to_th;§mediat{on of divorce settle-"

ments, At this stage of the analysis results are incomplete, but certain \.

general conclusions are clear enough'to warrant reporting., We will focus
/ * ‘ - R A : 3 . g
here on parameters of the bargaining situation which, complicate the divorce

' mediator's task and on possible alternative strategies for handling these

LN

.difficulties., An earlier study of labor mediators ‘will serve as a comparative

backgroumd against which to view strategicgfssues in-me¥iation (Kressel,
s ¢ '“ . ‘ » .

-
v

197'2)' ' 4 h ' S »

Method ' S

1 ' .
The-investigation took the form of an in-depth analysis of. nine mediated

d1Vorces, each of whlch used the innovative procedure developed by O. J«
Coogler, a lawyer and psychotheraplst and founder of the Family Medlation .
. Center in Atlanta, Georgla.. The Center jisra non-profit organlzation
L which has been prov;dlng Atlanta area couples w1th an impartial third-
-’party method for negotlatlng separatlon and divorce- agreements for the
last 2% year5. Appruxlmately 100 couples hawe used its services.’
Couples are referred td the Cemter by lawyers, clergy, ‘and psycho-

therapists., Nea;ly'all of the cquples’ who have ufed,the mediation procedure
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are white, middle to upper middle class, and have minor children.' . ' ’

[ 4

< Detailed written guidelines coveri.ng the gmund.rules for mediation
e

and stipulating the obligations of the couple, the mediator, a.nd the | *
Mediation .Cemter &re provided in an initial orientation. Briefly, the
ru.les prov1de for the d_u'ect negotq.ation by *the couple of the terms of

settlement in conjoJ.nt sessions pres:.ded over by a mediator (or mediators‘) ' .

©

An advisory ‘attorney serves as a neutral, lega.l consultant for both B
// spouses, Settlements ere generally reached within 3 to 8 sessions averaging
. . : , - ,\
an hour to two hours each, . . . e .
. ¥

The present report is-based on two primary sources of data: (a) The
» .

" audio tapes of each qougle's mediation sessions, - These were recorded

by ‘the Center for research and training purposes with thel&xowle@e and '
v . ¢ . * R .

. permission of the couples. (b) Extended, sepa.rate' interviews with each of,
- L 4 ‘ ., !

the spouses conducted by us 3 to 12 months after mediation had beeh com-
pletei'and the iivorce obtained, The interviews were tape-recorded and
lasted from 23 to 4 hours each, They focused on the decision to mediete, /
A the mediation experience,uand‘the.post-divoree adjhstment. ’ |
~ The nine case~s vere intentiona.uy selected to. represent mediations
) _of some cémplex1ty, a.nd at least two cases from each of the Center s, three/

" - - N

principal mediators were “included, (An interview study ‘with a- qomparable

. ‘group| of" divorced, Atlanta couples th followed the tr&ditional lega.l/

&

adversa.ria.l prgcess "is currently nea.ring completion and will provide some

hata. on the relative mefits’ of the two approa.c‘hes)

v

4 The higﬁly structured férmat of the divorce mediation prdeedure and

[ s - ! * I -t
“
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the ava;.lability of extens1ve audio tapes of mecb.ation sessions’ prova.ded

an. ideal S1tuatlon for a qualitative ana.].yS1s of the, mediation process. .

' ‘ o

We would like to express ‘our gratltude to the Mediation Center personnel

—~
and to 0. J. Coogler in partlcular, for permitting .us access to these

rd

.materials and for their tolerance in allowing us to sgrutinj.ze their

pioneering efforts so closely.

H

Results and Discussion

Obstacles to Effectivé Mediation
’ - - . v 0 A «
In the labor mediators study four major factors were identified

s

as inhibi'ting}t‘hec parties' ability to negotiate constructively: Higlf

levels of internal conflict in one or both parties; scarcity of Qivisible

. wr ‘ ’ .
resources; inexperience of the pa.rties with negotiations and with mediated

ES - S

negotiation‘s in particular; and a wide discrepancy in the parties’ relative
L ) -

- power, DOur analysis indicates that these same parameters complicate the_

task of the divorce mediztor, a.lb§1t the specific form wHich they take’
k4
may be qu1te dlfferent from their form in 1abor-management disputes,

f 1, High 1evels of J_nternal conflict. Accor_ding to the labor\xediators,

“internal divisiveness mthln oné or both parties (in the form, for example'
of a umon lea.dership fac:n.ng a strong d1SS1dent group wj.th:.n its own ra.nks) ’ ? a)

complioates the task of a.rranging compromses. htra.ns:.gence at the ba.rgam:mg
table becomes a means by wha.ch ne%otiators protect themselves against Qharges )

. . ¢
of unaggreSSive 1eade:rship* . g : , R 3 .

The dlvorce medlator is faced with a different form of intra.-party
=

conflict The emotiona.l amb1Valence of” the pafties about the di'vorce and .

« *
.
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the partner whom hey are divorcing. ;Anger, huniliationsgrief, Jealousy,
’ ™ ”» N .
. and gullt are among the poverful emotions that may beé competing with

the spouses de51re to end the marrlage, Thesg cqnfllcting emotlonal
* . "]

states may havé adverse effects on the negotlatlon process;

Mrs, K. initiated the divorce. Dr. K. claimed repeazedly during .
[ ‘ \ + {
mediation™hat he loved his wife and children very much and

did not vant the divorce. On ‘the other hand, he was often ) AY

[N

openly angry and bitter at hav1ng been 'Heserted" by vife.
P

“Mrs. K., was consumed by guilt ai\ending the merriage, The .

¢ - o :

effect of these cross-cutting emotions was apparent in the .
- 4 . 4

negotiations over division of marital assets, during which

’

Mrs. K. said nothing in Ker,own behalf, and ‘simply acquiesced”

- to her' husband s offer to take 25% of their $83,000 in assets,

b

although at the time she had no job and the custody of 3

young children,

7

2. Scarcity ofdivisible resonrceS. The labor mediators indicated
- .r& Bl ’ ‘

that arranging compromises is more difficult when the parties are negotiating'.

under reduced ma terial circ&mst&nces. The pressnres'generated by self=

.

1nterest and the 1nab111»y to earrange trade-offs by sweetening the ‘pie”

a wexe cited as two primary cokiplications undér such circumstances.,

- A similar problem faces the divorce mediator vhen parties confront
the necessity of supporting two households on what pre;iousig supported- .
or barely supported--one. There is ev:dence from the tapes that negotiations

yere particularly likely to be prolonged and dlfflcult’where there had been

-

v
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a previous history of debt and financial strain during. the marriage.

4

3. Naive negotiators, It was, the genera.l consensus of the labor

PREEAY o
~

" mediators that pa.rt'ies new to collective bargaining represe*rm,tpe single

LY

. greatest;obstacle to effective mediation. Said, one:

.

fThe sophisticated pardies know .that a mediator will be looking

for alternatives, ﬁey w:.l,l assist h:.m in indicating what
might be acceptable. They a.re nore opén to suggestion, The
' Y

non-sophlstlcated party has a smgle-track mlnd They win
N .

or they lose campletely withoyt salvaging what they can of
. opplete] i

the situation, This "all or not}ung abnroach doesn t lend

jtself to proper mediation, | v ¥ s L. #

In divorce\*diation' the n¥gotiating naivete of the parties is virtua.l]y

®

guaranteed by the newness of the process and/the "first time around"” character-

_istic of the divorce itself. In addition, in nearly all of the cases, the

" level of ignorance about basic detpils of family finances was high. Annual
-

net jncome, outstanding indebtedness, monthly cash flow and a host of

other important details were, unlmown or hlgl';.']y uncertain in the minds of

2

one a.nd frequently both spouses. .

There were at least two ma jor conseo_uencee of this ignorance for the *
mediator: In the first instance, the absence of sound information on the
financial state of .affairs n}ade the search for vimble compromises -more
difﬁcnlt'. ' Secondly, much time was spenf by the mediator trying to educate
the parties about certain fundamental prinéiples of money Mwent ;.Ln
the midst of negztiations, a time when ambivalen’ce and emotional tumoi.l

[

created strong obstacles to comprehension. .o

o

/
i
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~ 4. Discrepancy in-"relative pover, The labor {ne-diétoré expresse&a .

-
-

-

. general dislike for situctlons 1n wh:.ch one party was clear.'w superior' N P

\C . .
in terms of the abll::.ty to withstand the eonsequences of a strike or had :

much greater :mi‘ormational or mater:.al resources at 'Eheir command , Under
~ . X
such eon.dltlons the motivation to compromise is l:.kely to be unequal, A

good deal of mediator 'enyergy must- be devoted to efforts at redressing,. . .

et least psycholegically, the balance of poyer, with all the attendant
- \
, . ;

* T . . - v b
‘risks of loss of impartiality. “ooee
In divorce'cnediat..ion 7\2 imbalance of power issue was a prominent ‘
* one, and geoera,]_ly stemned from the disadventzged position of the wife

_ who often had given up college or gareer for the role of homemaker, .

-

. |

Moreover, although husbands were ‘fyequently un:mformed about financial ' |
-~ J

natters , they were paragons of f1nanc1al expert:.se in comparison to t’heir }

o

wives. Husbands had almost exclusive control of impbrtant financial

docunlents and were aware of financial arrangements of which their wj.veS'
’ ! i X
< were ignorant. The ighorance of the wives cambined with their ixeightened'
. ) . ) \ ] - .~ . .
anxiety at their podr post-divorce prospects created strong pressures on

the mediator to shore up the wivese side of negotiations.
5

. Mrs. w. had\dronped-out of college to send hér hasband through

~ " dental school. She was to “have custody of the:Lr three children ]
) e “and we.s. clea.rlly a.n.xious‘ about how she wot.:ld manage after the ' '
dJ.vorce. She wg, /fughly suspicious oger hus'bp.nd's accounts - ‘ . .

K ’ of his financial assets during mediation, but also found it S

- ‘ , ) ,
difficult to ask informed questions or to follow explanations -

Ao T

D ‘ «g | A
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lnvolv:.ng\ta.ﬁ and business term:mology. She relied incre@sing],y

(]

on the mediator to exola.in matters to her ("Wha.t s depreciation?").

\Kl A4

Dr.’w. acquiesced verbally to repeatedvreQuests from the mediator
. - oS

to provide documentation of his asserfions as to what he could

’

" and could not . afford in child support and alimony, ‘but- continually .

failed to provide such mformation. An adverserial stance

graduaJ_Lv developed between Dr. W. and the med:n.ator. L \
f .8
Ha.nd.ling the Strategic Problems in D1vorce Mediation ot o

The princip(a.l dlfﬁcultlek facing the d:worce mediator would appea.r

to be the emptional ambivalefice and reactivity of the pa.rt‘ies, their -

L]

IS

.ignora.nce on matters of ba.rgaming substa.ncefand procedure s a.nd the relatively

) ) ,
disadvantaged position of the wives. A few necessa.r:.ly brief a.nd‘tenqtatlve

words may be said on possil‘a‘.Le strategies for hand.ln.ng these issues.'

Y. A pre-mediation course ip divorce negotiations.

A pre-me‘diation ‘

‘ *urse on fun ntal matters /of money ma.nagement ahd tax law, the documenta.ry'

f -
requirements of mediatjon, a.nd the art of constructive bargaining would seen

to be of potegkial value, s\mh a’'course mght also include information on
the sychology of the d_worcﬁ\l& process to alert the parties to the manner

m which emotlona.l con;f'l:\cts can be displa.ced onto the. bargaining relationship.

2. An "advocacy" model of mediation, mﬂﬁiontert of an unequa.l

' power batance between the par

. ’ 4
certain structural threats to

. if, in eddition to the mediat

This; of course, is the model

ties the model of a sole mediatqr mposes

.

mediator .impa.rtiality. _These might b.e reduced

. r
br, each spouge Wes provided with an advocate,

L . - . .
which prevails in lapor mediation, Unlike

10 R
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\ l _mediation, howevér, divarce advdcates would be members of the mediation -

'staff and would work closely with each other and;the medlator. The . :‘ -

- &g -
‘ conflictlng claims of thé dlsputants would thereby rece:ve full expres&1on, g;

ro . but 1n a structural arrangement where competltlve préSsures could be
mores easily contalned. S T :fu' T - )
. 3 Handllng emotlondl 1ssues. The Medlatlon Genter has eleeted ' vy

to refraln from dealln° with emotlonal ‘issues dhrlng medlatlon and requests

i .
\

cduples to refraln from anory attacks durlng negotlatlons. Couples are B

~ '

encolraged to recognlze the stréssful nature of dlvorce‘aﬂd S‘Fk prlvate

\ s

» =
@sychotherapy.- At least in some cases, however, the éﬁgt;onal currents

are so strong that some dlrect han;llng of then would.seem to be requlred

-

?/ on the part of the medlator,,who is in touch with the requlrements of
- the bargalnlng situation #n a way that an’ outside therapist is ufilikely té

e 'Ee. Exactly how medlators mlght Ao th1s is not clear., One possibility is
. oA ’
the use of ;nd1v1dua1 seSS1ons_w1th gach spouse or .divorce therapy groups
. f - .. . ) R 'y

_ “ focusing on the-emotional side of divorce,
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