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NOLPE

-

_ The National Organization on Legal. Problems of Education (NOLPE)
was organized in 1954 to provide an avenue for the study of schopl law
problems. NOLPE does note take official positions on any policy questions;
does not lobby either for or against any position on school law questions, nor
dpes it attempt in other ways to influence the direction of legislative policy
with respeét-to public education  Rather 1t is a forum through which
individuals interested inschool law can study the legal issues involved in the

, operation of schools.

? Thé membership of NOLPE represents a wide variety of viewpdints —
school board attornéys, professors of gducational administration, professors
of law, state officials, local school administrators, .executives and legal
counsel for education related orgamzatxons\ ’/f

Other than the monograph 'series, {§OLPE pubhications include the
NOLPE SCHOOL LAW REPORTER, NOLPE NOTES, NOLPE SCHOOL
LAW JOURNAL, YEARBOOX OF SCHOOL LAW YEARBOOK OF
HIGHER EDUCATION LAW, and the. ANNUAL CONVENTION
ADDRESSES. . . " .

NOLPE provides services by way of Reprints of Cases, Clearinghouse of

- School Law, Survey Projects, Research Assistance, Seminars and Special
Interest Workihops,

National Orgamization on Legal Problems of Education
5401 Southwest Seventh Avenue
» Topeka, Kansas 66606 '
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"ERIC ‘and ERIC/CEM
* The Educagional Resources‘lnformatlon Center (ERIC) 1s a national in.
formation system operated by the National Institute of Education. ERIC
setves educators by disseminating research results and other resource tn-

formation that can be used 1 developing more effective educational pro-.
grams

- .
The ERIC Clearinghouse on Educational Management, one of sixteen
such units 1n the system. was established at the University of Oregonin 1966
The Clearinghouse and 1ts congpanion units process research reports and
journal articles for announcement in ERIC’s index an_drabstract bulletins.

Résearch reports are announced i Resources in Education (RIE
available in many hbraries and by subscnptmn for $42.70 a vear from t
United States Goy ernment Printing Office. Washington. D C 20402

Journal articles are announced 1n Current Index to Journals in Education.
" CIJE 1s also available 1n many hibraries and can be ordered for $62 a year
from Macmillan Information. 216R Brown Street. Riverside. New Jersey
08075 '

Besldcs processing documents and joarnal articles, the Clearmghouse
prepares blbil()graphus literature reiews. monographs. and other mter~
" pretive rese sarch studies on topics 1n it educational area.
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FOREWORD

This monagraph by Flovd G Delon 15 an expansion and revision of Dr
Delon’s earlier monpgraph, Substantice Legal Aspects of Teacher
Discipline, published by NOLPE 1n 1972 The paper was prepared throigh
a cooperative arramgement between the ERIC Clearinghouse on Educa-
tlonal ‘vianagement and the National Organization’ on Legal Problems of
"Education (NOLPE). Under this arrangement . the Cledrmghouse provided
the guidelines for the orgamzation of the paper. commlssmmd the author,

gnd edited the paper for content and style. NOLPE selected the topic for the
- .

paper. '

A
Dr Delon examines current statutory and case’law to determige the pre- ¢
sent legal restrictions on teacher behavior both in and out of the classroom
e concludes that major changes have taken™place in the legal aspects of
teacher discipline, as a result of legslation, court decisions. and
developmerits 1n the\;otal social context

Dr Delon is a professor 1n the College of Educatipn of the University of
Missour1 at Columbia. He has taught school for three vears and served as a
principal for six \ear§ in the public schools'of Indiana He recerved his
bachelor’s degree m 1951 from Ball State Teachers College. his mastle}/
degree 1n 1954 from Butles University, and his doctor’s degree 1n 1961 fromy
the University of Arizond: v /

From 1967 to 1969 Dr Delon served as semor research speclah(ar'ld later
as executive director of the South Central Region Educatmyrf Laboratory
In the area of school law he has directed a.summer insgttute, conducted
workshops, and made numerous presentations to'jz{/ésslond{ meetings
Among his publications 15 a book coauthored with 1 O. Garber entitled
The Law and the Teacher in Missour:. o )

3
3

PHiLip K PieLe, Director Magrron A M(‘.CH}_HEY.
ERIC Clearinghouse Executive Secretary
on Educational Management NOLPE

¢




~/‘

' TABLE OF CONTENTS

‘1. Introduction e
, ‘Definition arrd Scope .
Historical Perspectives on Teacher Dlsmpllne
II.” Statutory Provisions . . e
Certification .
Contracts and Tenure .
Conlflict of Interest .
School Records and Reports .
Pupil Protection and Cﬂlld Abuse-,
. Duties and Responsibilities of Teachers
Self-stcxplmb%\ the Teaching Profession ~ .
III. Certificate Denial, Suspension, and Rev ocation
Contract Violations . .
Fraud ..
Immorality
Criminal Conviction
Un-American Activities .
Failure to Meet Academic Requxrements
IV Contract Nonrenew al and Termination
Incompetencs
Neglect of Duty
Insubordination
Residency
Professional Growth
Unauthorized Absences
CorporalPunishment
Personal Appearance
Protest
Curricular Decisions
Employer/Employee Conflicts
Unprofessional Conduct . .
LnFltness to Teach e
Immorality
Cruelty
Illegal Strikes .
Other Causes |
&  Suspension, Transfer, and[Demotmn .
Incompetency o . Ce
Ipsubordination . . C e
Political Activity ’
Unprofessional Conduct and Unfitness
Cruelty .
- Grounds«ot Stated
VI  Salary Loss, Fines, and Impnsonment
Unauthorized Absences
[llegal Strikes
Vm%atlom of Court In]unctlons
Assault and Battery
Other Offenses .
VII  Concluding Comments .
Legislation )
Court'Decisions




LEGAL CONTROLS ON TEACHER CONDUCT

v Teacher Dlsmplme
by 5
Floyd G Delon

+ 3

v

INTRODUCTION ;'

Definttionund Seope C . ! g .
t

Never before in history has the American publie focused so mach attéhtion
on the personal conduct of public officials and employees. W atergdfe and
related Qplsodes the investigations of the CIA and the FBI, and the congres-
sional “sex” scafidals have captured the attention gf the most ambivalent.
+|Consequently, morality in government has receiv€d increasing emphass 4n
political campaigns. : o ' ’

Although this general interest has encompassed teacher conduct, the
public concesn about. t!acher conduct appears to have existed since the
establishment of formal education 1n America. This concern, resultmg n
part from the assumption that teacher conduct sigmficantly influences pupil
conduct, is expressed in legislation an® court decisions affecting various
aspects of the teacher’s peofessional dn ¥0d personal life .

In recent vears, the employ ee-employer relationship in public education
has continued to ghange rapidly. The enactment by state legislatures of
teficher collectike/ bargaiming laws 1s substantial-evidence of this change.'
Throughout the/country, more atd more boards of education are entering
into negotiated agreements with teachers organéfations These agredments
frequently contain grievance procedures that relate directly to sﬂuatxaps n-
volving tsacher discipline hd M

Because of the developments that have occurred since the preparatf?n of .
the first “teacher disciplin®” monograph five years ago, the time ig ap-
propriate to again document the “state-of-the-know ledge™"in this area Asin ;)
the previous volume, teacher discipline refers to the, legal rules govertyung
teacher conduct and the punishments assessed viglators of these ru les
Primary consideration is given to the substantive rather than to the pl‘O-
cedural aspects of this topic.

The major focus 15 again placed on the identification and descriptl'on of
the present legal restrictions on tcacher'behanor both 1n and out of the
classroom The discussions, based on cutrent statutory and case law, are
* directed {o teachers, administrators, scho()l boards, and school bohrd at-

kS

tornevs.

1 A Lawvers Committee for &l\ll Rights Under Law publication reported that to date
twenty-nine states have collective bargamning or professional negotiatiohs laws covering
teachers See H Beerirr. R HarpeR * DD, SCHEMBER, ’STArL LeGIsLATION AFFECTING INSERVICE
_STAFE DEvELOPMENT IN Pusiic FoucaTion van- xxn (1976) ¢

_1_'

.




Hustorical Perspectves on Teacher Dzs(‘ipl{nc ’ .

Because public attitudes and opinton so freéucntl\ mﬂuence teacher

discipline, “directly or {fdirectly. wrntings in this area pr0v1de needed

. bdckground for a meanmgful interpretation of the law. Also, a historical
Overview ‘ermits relatlpg changes i the mores of society to developments in
the law and dis¢iplinary practree. . - P

“Since the_¢®Fly histors ‘of thi (ountr\ the public¢ has been far more

. Testrictive 1n its expectatgon for the conduct of teachers than for the condtict
“of 'the average lay citizen. This stituation? existed even in colonial New
England w here religwon and education were almost inseparable According
to Elsbree, the public was especially enitical of teachers during the first half
of the nineteenth century when it evoked the most rigid maral and religious
standards.? Tn 1841 an annualaeport of the board of education 1n Boston ex-
pressed the necessity for teachers fo set examples for pupils an “deportment,
dress, conyersation, and all personal habits ™ )

In his eshaustive study, A History of Freedom of Teaching in American
Schools. Beale cited icidents recorded during the midnineteenth century wn,_
which teachery were reprimanded, dismissed. fined, lmpnsoned and even-
subjected to mob harassment for real ar imagined violations of prevailing ‘
pubhc standards * Sych viotations [rcluded teaching black children® and ady
“ocating abohtién of slavery ® .

By 1900. state statutes contained provisiens that not only prescribed the
personal attributes reqtured for teacher certification but abso, mn some 1n-
stances. specified what. must and must not be taught. In Arkansas examiners
were charged not tolicense “any person who 1s giv ¢fi to profanity, drunken-
ness, gambling, hcentu)umess or other demorallzmg vices, or who does not
believe in the exstence of a Supreme Being.”™™ In 1903, as a result of the
temperance mov ‘ement, a total of forty-"seven states and terftories required
class instruction on the harmful effects of alcohol ® During the following two

_decades, legislators shifted their attention to forbidding the teaching of
ev olptmn Betw cen 1921 and 1929, thirty<3even antievolution b‘lls were in-
troduced 1nto th(leglslatures of twenty sthtes.” ‘

In a book publishgd m 1925, Lewts commcntéd on the teachmg pr()fes-
S1I0TYS duelupment of codes of ethies. '’ He observed that the pu)pose of these
codes was w 1dql,\ azunderstood by #he public, whe v 1ewed them as the pro-

2 W ELsBREE. Ti}t AMERICAN Tmcm:n 296 (1939).,

3 Id at 297

4‘ H Beare, A History of Freepom OF TEACHING IN AMERICAN ScHooLs 3- 11 (1941)
Id at 131 . -
Id at 1%3-136
ELsaRm. cit, supra note 2, at 355
BrgLE, op cit supra note 4, at 226
H."BEALE, ARE AMERICAN TEACH(-:PG Free? 227 (1936)
E Lewis, PersonnEL PROBLEMS OF THE TEAcHING Starr 419 (1925)

9
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+ . a
fession’s attempt to restflct adm$ssion Lewis also wrote on the legal status of
teachers, commenting that court decisions of that day were divided concern-

. ing the legality of employment u)}\tractvthat provided for dismissal of
- teachers at' the option of the board !

From his 1939 study of the reported causés for tedcher dismissal, Anderson
concluded “that in most states teacher dismidsal was on a persogal rather
than a professional basis.”'? The-distribution of canses in the samples rev few-

© -ed-was as-folows:meompetney-and-nefhereney-(34). reassignment-and- - -
transfer (26), insubordination (24), marniage ard childbirth (25). neglect of
"duty (22), abolitjon of position (21). abandonment of position (18). im-
mqrality and rumots of immorality (17}, general unpopulanity (8). unprofes- -
sional conduct (7), anticipated causes (6. and political activaty (4) '* Among
the trends cited by the author were the following:
The courts’ tendency to affirm dismmssals of women for marnage
The courts’ invalidation of dismigsals for “anticipated” causes .
The courts’ consnstent pattern of upholding disnussals for © 1rh7
morality.”
The schqol boards’ use of the charge of “abandonment of position”
when the teacher was: actually av allahle and willing to cen-
tinue service . ' -

5. The school boards” frequent rehagee on “abolltmn of position™ as ax
basis for teacher dismissal in disfrrets operating under tenure
laws. 14 . . ' )

_ Inconclusion, Anderson stated that “court decisions showed little evidence
on the part of the teaching profession to set its own house 1n 0rd61

Elsbree hypothesized that the beginnings of a more hibgrdl attitude tow ard
teacher conduct ZICC()‘mpanied a relaxation of moral standards by society 1n
general during World War I " However. Anderson’s “study of teacher
dismissal provided little evidence of an immediate Wrn to permssiveness

+ with respect to teacher behavior. In favt. Beale found rural communities still
quite restrictive thoough the 1930s:'¥ many teachers had very httle freedom
«in their personal lives until the enactment of statewide tenure laws

Ko

Y A

'

By 1950, commumty pressures had gradudally decreased Calloway .
reported that 75 percent of Missour: teachers who responded to a survey felt -
no pressure against dancing, smoking. or card plaving Yet 58 percmt
respo}lded that social drinking was “frowned on™ by the community or the

., administration, and 20 bercent.said they found opposition to their participa- ’
\ . - ~ 9 .
. 1d at 440 : . i
‘12 Anderson, Trends ig Causes of Teacher Dismissal as Shown by A encan Court
Decistons 9 (1939) (Abstract-Ed D Diss . George Peabods C nll(g( of Teacher
13 Id at 58 )
J4. 1d at 9 . s .

15 Id at8 - °
+18 ELSBREE, op cit supra note 2, at 535 ’

17 BeaLE, op cit supra note 9. at 374-3J5

—3_ " - ¢
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tion 1n aetivities open to-other citizens ' Stpr\ n anahzmg the results of % .

supvey of 950 classroom, teachers, concluded the evidence ™ seenis {0 point to

a grow ingehange in public attitude toward teache:s et S~

. Bolmeier observed in 1960 that teachers were “more- restncted than most
citizens 1 the exercite of 'thgr freedoms guaranteed by the’ Constitution .
This conclusion way based on a ey 1ew of court decisions on teacher involve-
ment in suby, ersne p(‘),bﬂ‘caf ,'Lmlon and. ofher controyersial out-of-class ac- ’
tivitiesy v .ot

On'the other hand erth adjocating self- dlsuphne by the teaching pro-
. fession; dédixed\ Eus‘tlngf galr machsrery 1y appdrenth madequate for the
remoyval of m(ofnpetﬁ%t or Ynethical teachers from our classroems ! In this
same \ern; '(‘arbqr exptessed doubt that a teacher could be fired for “un- ~
profe#slonal,umduct because of his public eriticism of the school systent,
unless Such criticism can be shown to impair or disrupt disciphne or the
teaching process #* Similarly, Carbcrcondh}de-d‘m/l%)% that “the nght ofa ’
school board to control the dress or appgarance of the teacher is llmlted té
occasions where the matter 1t desiges t control has a.n;ad\erse effect .on
students and or learmng conditions of the school ™ . -

A number of articles on teacher 1mm0rdllt> were pubhshed in the late
1960s. Punke wrote, "The moral code for teachers 1s more rigid than for peo-
ple in many vocations "2 Through an analyves of court decisions, Kognig -
sdentified the various meanings ascribed to teacher “immorality” and
“misconduct " He closed thg discussion with the following recommendation:

For the teacher who woullR avoid dismussal on the grounds of im-
morality or misconduct” * Bguidelines would in€lude the avoidance
of illicit seaual activity, the av ordancynf actmns which might cast
doubton either chargeter or reputation, a thoroigh knowledge of the
community 1n w hlcl:Kser\ 1ce 15 being performed: and a readiness to -
forfeit a certain degree of personal independence and freed()m otac- -
« fion o -

According to Nolte. the board of education “may legally expect the te%cher

.
-

13

- .

18 Calloway, Are Teackers Under Com mumty Pressure? 34§CH00L AND COMMUNITY 458
(195})

19 Storv, Publxc Attitude Is Changlng Toward Teacher's Personal Freedom 43 NATlON s
ScHoors 70 (1950) -

20 Bolmeier. Legal Scope of Teaohers Freedoms, 24 Epucatienal Forum 199-206 (1960)

21 Firth, Teachers Must Dtsapjme ir Professional Colleagues 42 Pr1 DeLta Kappan

4 (1960) .

22 Garber, Can You Fire a Teacherf r Unprofessional Conduct? 73 NAT!ON s Scuoots 90
(1964)

23, Garber. .To Shate or ‘\ot to Shave ‘That Is the Requirement, 82 NAT!ON s ScHooLs 50 .
(1988)

24 Punke, Immorality as Ground for Teacher Dtsmtssal 49 NASSP Bull 53 (1965)

.25 Koenig. Teacher- Immorulxty and Mieconduct, 135 Amenican Scuoor Boarp J 19

1968) . -
N . . 4 )
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. teen years states have adopted legislation referrgd to as “profgssﬂ.nal prac-
< tices” laws, which delegate certain disciplinary authority to the profession.
* In 1965, the National Edtication Association (NEA) developed and'published

a set of guidelipes for such legislation. 120 . o

&
-

Kentucky and Florida were among the first states to enact professional
. practices legislatign. The content of the Flonda act, as expressed in its title,

is typical of statut&s‘adgpted subseqfently: . :

* An act declaring teaching a proféssion, with all the rights, respon-*
sibilities and ptivileges: creating a professional “teaching practices
commission; authorizing appeintment of members and ‘adoption ofa

. code of ethics and professtonal performange; providing for adoption
™ of regulations approved by.the state bod?d of education; providing »
. for authority to_make recommendations involving suspension and
o revocation of certificates; providing effective date.'*!

/ . ' -

The American Associatiofiof Colleges fot Teacher Education (AACTE),
in 1972, reporting the status of professional practices legislation in the
various-states, ii;dibated eighteen states had practices commissions, stan-

- dards@qgér:ds, or cofibinations of both.'?2 A May 1976 report of the National

L3 v'f k3 : .
. v 93. ‘Anz. Rev. StaT. § 15-207 (1975). oo ;
s 94 ARk. STaT.  80-1213 (Supp 19695 ' ~
95. Id. 80-181641960 Repl.) . .
. 96. Id. . . -
97. Dev. Cope Any_ 14, § 1385 (1974). :
98. Ca. CopE ANN  32-9907 11975)
¢ 99. Hawarf KEv Stat § 297-4 (Supp. 1975) |
100. Kans. Stat. Ann. 21-306 (1974). - % .
1 West's LA STat. ANN 14:417 (1975) ‘ ‘
10% {d. 17:1203. - | -
-+ +103. Mass G.L“A 71 § 30A (Supp. 1975). :
; 104. 1d. 71 § 33. j .
- 105. Minn STAT ANN § 127-17 (Supp. 1975) . |
108. Miss, Cope § 37-9-63 (1972), !
107. Rev. Stat. oF NEBR. 79-1274 (1968). ‘
108. MaKinneY's Cons. Laws of N Y. ANN. § 805 (Supp. 1975) w
109.. Page's OHio Cope ANN. § 3313 99 (1960)
110. Puroon’s Pa Stat. ANN 24 § 111112 (1962) i 3
111.- TENN Cobe ANN. 49-1408 (1966 Repl.) , |
112. Vernon's Tex Cobe Ann. 4.13 (1972) . | |
113. Id. 4.16. ‘ - | ‘
114. Id. 4.15. .
"115. Vr. Star Ann. 18 § 1481 (1975 Repl.) ¢ | |
116. CopE or Va. § 222-215 (1973 Repl ) ‘ .
117. Rev. Cope oF WasH. 9.05.020 (1970). ) . \ ‘h
118. Wis. StaT. ANN 118 16 (1973). . ' N
119 Wyo Srar. § 21.1-180 (1957). - . |
120 See, JoiNT COoMMITTEE ON PROFESSIONAL PRACTICE RECULATIONS OF THE lilmo:uf

ComMMISSION oN TEACHER EDUCATION AND PROFESSIONAL STAND ¢yp0 7HE COMMISSION ON-*
ProressioNaL RIGHTS AND RESRONSIBILITIES, ProressioN AL PRACTICES ULATIONS {1965).
121. Laws or Fra. 63-363 (1963)
122. AACTE Avremr 1, at 4 {1972).

: o — 18— : \ \
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t;onal'p’rob‘lems 35 The members of the group had extensive records of arrest
-for such v1olatlons as drunken driving, disturbifig the peace, indecent ex-
posure, lewd conduct, theft,’and possession of dangerous drugs. One: apph-

-, cant for a credential to teach public safety and accident prevegtion wag ar-
» "rested nine times for speeding, failure to stop at a crosswalk, having no vehi-
cle lights, ndaking a U-turn in the mlddle of the block, and leaving the scene

< of an accident. | . '
i Dutingthe 1970s, several writers dealt with the toplc of the legal status of
b
. . academic free%lbm in theschools Nolte wrote:

- Although there seems. to be an inclination on the part of the courts to
, broaden the protected area of academic freedom in the classroom,
. this territory js still ill-defined and subject to further litigation. . . % .

Knutson complefed a doctoral dissertation in which  he traced the hlstoncal
. development of-academicifreedom and analyzed the effect of state constitu- .
tional provisions on freedom to teach.’” He formulated gundelmes for
_ teachers and submitted thém for valldatlon toa panel composed primarily of
b school attorneys..In another dissertation study, Bartman solight to identify
" and describe the legal parameters within which policy-making relative to
academic¥reedom may take place 3 This study inthcated that the courts® ®
referred to academic freedom as * ‘encompassing a teacher’s unofficial acts, a -
teacher’ s utterances, and a teacher’ s”t’eachmg freedom” within its scope, and -
that the protections for academic freedom in any of the categories are not
absolute but must be balanced against other state interests. More recently,
.. McKeown suggested. that adademic freedom might have to yield to the
B " public (and governmental) pressure for accountability:

Educators ay discover:that teachers are employed pnmanly as ex-
perbs to tral‘late administratiVefy designated district and school ob-
i edtives into fective classroom programs and experiences. They may
also discover that teachers who decide hot to teach the district re-
quired writing 3kills or social science inquiry strategies hecause “there
are better things\to do,” and administrators who allow them to avoid
i \es are both links the public school systems can ill

, general. Fischer and Sc 1mmel authored a book that dwmsed teachers’

35 Bower & Greenfield, Dist rbed Teachers Whose Credentials Were Revoked, 10
PsycHoLOGY IN THE ScHooLs 54-60 {973) ‘x

36 Nolte, From Scopes to Eppersan‘and Bayond; Academic Freedom in the Schoa}: 3
Novpz ScHooL Law Journavr 47 (1973), For a review of higher education cases, see Crnce,
Academic Freedom versus Student Righty. 5 NoLpe ScHoor Law §. 110 (197%).

37 Knutson, Academic Freedom. theé\ Teacher in the Public School Classroom. (1974)

(Unpublished Ed D. Riiss., University of Denver).
. 38. Bartman, The Legal Stats of Achademic *Freedom in the Public Schools (1975)
Unpublished Ed D. Diss., University of Missquri-Columbis). _
! ->39. McKeown, The Fallacies of Academic Freedom and Professional Rights, 80 NASSP. |
BULL 61 (1976) . \ a
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40 FISCHER & SCHIMMEL, '[HE CiviL Ricuts of TeacHess (1973) 7
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rights’ associaied with spéech private Lifé, personal appearance. loyalty
oaths, organization memberships, and political actnlt\ A 1973 article
. contained thé followmg observation:

Even today, teacher behavior unrelated to professional matters has

been the focus of school boards attentmn
The authgr went on to point out that the boards fire or change the status of
many of these teachers on the ground that their behavior constituted “con- -
duct’ un.becommg a 'teacher” or “unprofessional conduct.” Walden,
however, mamtamed that “a teacher’s private behavior. solong as 1t remains
prnate 1s not subject t#an ‘mplover’s scrutiny " In fact, Daavis cited what
he termed “a perceptible shift in judicial direction,” and he, concluded that
in dismissing a teacher, a school board 1s now required to #late a teacher’s
misbehavior to his job performance or to tne effect that migpehavior has on
the education process or system ** Citing specific examples of teacher
misconduct, Hudgins warned school boards against disrjissing teachers
without establishing this necessary connection ** Simifarly, n 1975

. Ostrander, contended that “teachers whose nonconventionl behaviors are

practiced with discfetion . are likely to meet with the protection of the
courts.”™ Actually, these observations do not deviate markec’lv fromrthat ex-
pressed by Stinnett in 1968 that today's teachers “can do just‘about anything
thrat any respectable citizen can do "4
Finally, the wide public interest in teacher conduct 1s mhl very much n
evidence. Recently an article appeared.m the Wall Streed Journal, titled
“More Teachers Fight Efforts to Fire Them for Persomal sonduct,”*" and

. another in Newsu eck under.thc b\lme' Private Lives "4 ¥

L]
~
II. STATUTORY PROVISIONS

The statutes of each of the fifty states contain provisions regulating certain
aspects of teacher behavior The implied and sometimes expressed légishative
intent of such laws 1s to protect the ehildren and youth enrolled in the public
“schools and to safeguard the publxc funds alocated for the support ofghese
schools Most of these statutes enumerate and or define the undesirable con-
duct and specify the penalties to be assessed  Of course. some of the legisla-
tion still 1n effect 15 a product of.the public attitudes of the pg,wJ. such provi-
stons are rarely, if ey er. enforced

41 Sinowitz, Teacher’s Right to Privacy, 62 Topay's, Epucation 89 (1973)

42 Walden, A Right to Privacy, 53 THE NaTionAL ELEMENTARY PriNciPAL 99 (1974) See
also, Insubordination. 54 THe NationaL ELEMENTARY PRINCIPAL 72-T4 (1975)

43 Davis, Teacher Dismissal on Grounds of Immorality, 46 CLearn House 422 (1972)

44 Hudgns, The Lau and Teacher Dismussals, 93 NaTioN's ScrooLs 40 (1974)

45 Ostrander. The Teac her s Duty to Privacy Court Rulings in Sexual Deviancy Cases, 57,
Pyt Derta Kaeran 20 11975)

46 STINNETT, PROFESSIONAL PROBLEMS OF Teacuers 242 (1968)

47 The Wall Street JOurnal, Januan, 28, 1975. at 1, col 1 .
48 Private Lives. Newsweek. February 24, 1975, at 87
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Certification ) - A P .

State statutes generally require that teacNing certificates be issued only to-
applicants of “good moral charactes.” Theteacher certification statutes of
mogt states also provide for revocation ‘and suspension of certificates by the
issuing authority. The usual meaning attributed to revocation and suspen-
sion is, respectively, invalidation and temporary invalidation However, the
words are used interchangeably in the statutes of some states, and in others
revocation jefers to.both an indefinite and a term cancellation of the cer-
tificate. Begardless of the definition, revocation 1s a severe form of
disciplinary action since the m\ol\od individual ceases to be recognized as a
teacher.,

Although the terrmnolog\ and specific provmons differ shghtlx from state
tostate, Alabamalaws COntaxp a typical example of a révocation statute:

The state superintendent of education shall have the authority to
«revoke any certificate issued under the provisions of this chapter
when the_holder has been guilt\ of immoral conduct or indecent

behavlor © o, .
. Alaskalaw includes definitions of the enumerated causes of revocation,
for éxample,\‘ ‘immorality, which is defined as the cgﬁmxssion of an act
which, under the laws of'the state constitutes a crime fhvolving moral-tur-
pitude.”*® Ma “state statutes lo not contain specific definitions of the offen-
ding behaviorsy requiring<those who administer the laws %0 exercise con-
siderable dlscretlonar) authority in imiplementing them. Frequentlv the
courts must make the final determmatlorg whether or not a given act of a
teacher corréspongs to 7{ stated grOund for revocation.

Table 1 presents a tabqﬂlatlon of the statutory grounds for the revocation or
suspension of teaching certificates in each of the fifty states. These data,
representing a wide range of in-and out-of- class behaviors, fall into twenty»
six categories. The most freguently stated cause is “immorality” (31 states),

. followed by “incompetency ™ (24 statgs), “contract violation™ (22 states), and.
“neglect of duty” (21 states). Each of these four categories had a net increase.

in total during the past five vears because of new legislation. Although ob-
vious ‘overlap exists among these classifications, further classification into
more discrete categones does not appear warranted.

This lListing ‘suggests the legislative intent to protect students ‘and to
safeguard publi¢ funds. Such grounds for revocation as “immorahty” and

;iteprehensxble_conduct"fre apparently intended to protect pupils from,an

unacceptable example offactual haym by a teacher, whereas the grounds of
“incompetency” and “neglect of duty” are to protect pupils from inferior in-

’
struction. The purpose of the legislation against “failure to keep records”

- -

and “falsification of recorgs"” (for example, attendancé and transportation

3

49. Cope oF AvLa . tit 53. § 337 (1927) )
. 50 Avaska STaT § 14.20 030 (1975) o
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records) relates to §afeguarding public funds from misappropriation.’! The

Arkansas statute requiring revocation of the certificate of any teacher who

“faila,to repay unearned salary on a contract breached by him” is for this

same purpose 52 ' ) , N
The term “cause’ " with its qualifying ad)ectnves is used in two distimctively

different ways in the statutes. The more common usage is at the end of 4
series of grounds; for example, in Illinois any certificate “ may be suspended
by the Superintendent of Public Instruction for one year upon evidence of
immorality, mcompetency, unprofessional conduct . . . or other just causes”
(emphasis added).® Such language tends to broaden the discretionary
authonty of the administering agency. In a few instances the term is used
merely'to introduce the series of grounds, as in the Nebraska statlte: “The
_ State Board may revoke or suspend the certificate for just cause. Just cause
may consist of incompetence, immorality, intemperance” (emphasxs add-
ed).® . o

Another provision that ments special attention suggests a more up-to-date
position on teacher discipline. The revocation of certificates for violations of
the teaching profession’s adopted code of ethics represents a legislated effort
to foster self-disciplite among teachers.*® The state of Oregon has shifted the
authority to revoke tertificates fo a Professional Practices Commission.* The
Dela’ware statute, which ties the revocation of the certificate todismissal for
“ the stated %rounds,’rovxdes a reasonable approach to the more efficient and
" equitdble “adminiseration of teacher discipline.”” The similarity of the
grounds for teacher dismissal and for certificate revocation is’ readily dis-
cetnible when the statutes aréécompared. .

Disciplinary provisions in addition to revocation are included in the cer-
tification statutes of some states. A twenty:fiye dollar fine is assessed any per-
soh convicted of teaching without a certi¥icate in the public sohools of
Hawaii ® In Tennessee, the alteration of a teaching certificate is-a misde-
‘meanor punishable by a fine as well as by the revocation of that certificate.®

f . \

-
.

sl See e.g. Arx. STAT ANN 80-1509 (1960) Nev. R.S. 391-340 (1956); and FrLa. StaT.
ANN, 232-021 (Supp. 1975); GA. CopE ANN 32-1020; Miss. Cope §:37- 9.73; N.H. Rev. Stat.
ANN. 189.42 (supp. 1973); Gen. STaT. o N.C. § 115-66 (Supp 1975); V. STAT. ANN. 16 §
. 1481 (1975 Repl.); W. V. Cope 15A-4-9 (1971 Repl.); Wis, STaT. Ann. 118. 166 (1973).
5¢. Amx. STAT. ANN. 80-1331 (1960).

53 InL. ANN. STAT, 122 § 21-23 (Supp. 1975). ' :
54. Nes. R.R.S. 79-1234 (1971). ‘
55. Tenn. Cobe ANN 49-1401 (Supp. 1875). -
$6. Onre. Laws or 1973 at 537 (amending 342.885) A
57. Pr. Cope ANN. 14 § 1204 (1974).
, 58. Hawau Rev. Stat. § 207¢8Supp. 1875). :
59. Tenn#€opx ANN. 40-123901966). . . S ‘.
o
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STATUTORY GROUNDS FOR REVOCATION.OR SUSPENSION
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Cdnt'racts anH Tenure '

/ The statutes consxdered in this section encompass the legal grounds for~

dlsmipsmg a teacher, that is, terprinating or not renewing the t)eacher‘s

| empldyment cantract. Thess provisions are predominantly a part of ténure’

leglsla\;'l':n and apply largely to ‘permanent teachers The Wlscnnsm statute is
~achar ctenstlc example

No, eachex_who hds Become permanently employed shall be refused
employment, dismissed, removed, or arged except for inefficien-
cy and immorallty “willful and pe nt violation of reasonable
,regul tions . . . or for other good and jufcause.®”  *

The statdt&s of some gtates, however; make the grounds. applicable to A1l
teachers n qumlng; the board bf educatlon mayp spspend or, dismiss any
teacher for mcompetency ‘heglect ot"‘ duty, immorality, msu,bopdmatlon or
any other good and just cause. 7! e .

There are approxxmately’twenty five stated legal causes or grounds for the .
di$missal or,suspenSxon of teachers Again, ‘the data,fof the f1£ty states are
presénted in' table form.’ Table . 2 shows™ that the most frequen‘ﬂy listed .
grounds,are’ Jmmoralxty (34 statesé; ‘mCOmpetency t‘SLstales “neglect of
duty” 128 statgs); - insubordination” {22 states’), ana lneffxcwndy (18~
states)s Intwnty‘sxx states, schoel boards are empowered to fire teachets for
c“cause Agam each of these tOtals mc;edsed dUnng the past;fxve Yyears, - ':

Many of the comments of the precedmg segtlgn could appropnat&ly be
repeated here. Here also, there aS‘/ow.erlap tween categot'les of grounds ‘
listed in the table, “for exam.ple < msubord tion” and tgfusal to“ob’ >

hool boatd regulations.” Ho ver,. Kansas ‘Vlassaclhlsett.s, and.Tennessee

Aaws do list these-as geparate; gr nds Mame addtd.a nety dimension to %just b
cauSe for d1<m1$sal of nonreteritlon By ma’kmglt a negotlable item.%2" "~ .

The category labeled *qther™ 1nclude§ provm'ons appeanngmthe sthtuqu
\Pa single state., For example in Califprrpa ‘eacH. &t.y or city and cbunty)
< "board 6f examiners may!remove a teacher for * pmfamty .8 Also, pnder-the
statutes of Loutsmna, & teacher may 'be'suspended“ for, teac,ﬁmg “any course «
designated- &5 sex educat‘ion or anv other’ t:aurse 'deahng _pnmaplywlth
the huma’n. reproductne sysyam as” it pertams to the aet of, sexual inter-
"+ gourse.” This penaj't) further appl'le'\s\te ar’ly .mstru(:tdt who 7. shaH test, quiz, *
, R TR
! * f‘ “ !

.O

680. W S.A. § 118.23 (Supp S grs).

81. Wyo. frar. § 2L.1; l'S(Suﬁp wrs) | M AR
82" MainE LecisLative SERvice 1976 at. 15,1 M.R.S.A320 § 161

63. Any.CoL Coms§ 1321641975), ", oL
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SUSPENSION OF TEACHERS

.
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" or survey students about their persona) or family beliefs or practices in bex,
morality or rehg}on’ Finally, another section of the Louistana cbde pro-

vides that a t’eagher who becomes a member of his employ g board forf“ents )

’ hxsteachmg,posihon o - i . o
There have been other new developments in‘ the area of cogtracts and
tenure., Arizona, Massachusetts and Nevada enacted pfovlslons for the
suspension of teachers pending dismissal proceedings ** Texas law now lists
the specific grounts on which nonrenew al actions ﬁre to be‘based,*® and
other states have revised listings of grounds for' distmssal ® Finally.,
Marfland provides immunyd for administrators in the diseharge of their

duties in connection with the suspension and dismissal of teachers

)

- .

rd - . A

«Conflict of Interest.

'

Since school operation involves the expenditire of substantial sums of

_ money, staté law's have been enacted to pretvent school personnel from using

" their positions to generate undeserved profits. These confhict-of-interest
ia%, applicable specifically to teachers, provide penalties for fines and/or
/lmpnsonment for their violation. The coverage of the \eu \ieixco statute is ’
representatlve of this tvpe of legislation:

.
“

, s ¢
[The teacher] may not receive any commussion or profit from sale of
.instructional matermls {urmture equipment, books, insurance,
school supplies or work under contract from the school district with
Wthh he 1s associated ** | .

- N

Florida law forbids any “private fee, gratuity . donation or compensation*. 4
_for promoting the sale of any textbook [ete.]” under penalty -of a fine ndt to
exceed one hundred dollars or imprisonment not to exceed tljirty days * A
similar law was repealed by the Virgimia General Assembl\ with the enact-
ment of a general conflict-of- interest * law applicable te_all public
employges.™ . . L -

)
’
———

v

64 WesT's Lo STAT ANN 17.28 (1975)

65. Arz RS. § 15-254 (1975). M G L.A 71 § 42D (Supp 1945) 391 314 Nev StaT, of
1971 at 380 .
266 Vean Tex Cooe ANn 13 110 (1972) , )

87 See e.g. CoLo, RS 22:63-116 (1978), Ore Laws of, 1973 amending 342 885, MmN
SA 125.09 (Supp. 1975) :

68. N.M StaT. ANN 77-19-1 (Supp 1975). /
 69-FLa STAT ANN § 233 45 (1969) s

70. See, Cooe oF Va. 22 § 213 (Supp 1975) -’
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Another type of provisio;l that is related closely enough to be described in
this section prohibits bribery and “kickback” in connection with teacher
employment. It is unlawfuyl for a teacher in Missouri o ¢ontribute any por-
tion of his salary to his school board or any member thereof” for the purposes
of, paying tuition or any other expenses of- the oper/ation of 'schools.™ The
violation of this law is considered a misdemea’nor{)unishable by afine not to
' ceed ‘one thousand dollars, or by imprisopment for not more than one
Teal‘, or both. A Kentucky lgw includes, but {s not restricted to,-teachers:'

No person shall use oﬁ' promuse to use directly or indirectly any official
- ’ authority or influen¢e whether possessed or anticipated to secure or

7 | attempt to secure fot any person.dn appointment or advantage in ap-

pointment to a position as teacher or émployee of a district board of

education, or an increase in pay or other advantage 1n employ-

g ment. . . .7¢ 3 .

|ﬁ'The penglty for violation is imprisonment for thirty days to six months and

;ineligibilityfqr employment for a period of five years.™

| School Recordsand Reports -

! Since allocations of state funds to the public schools are commonly based
| on average,daily attendance, pupils transported, and so forth, legislators are
| understandably ‘concerned about the completeness and accuracy of the

\ { records and reports submitted by the local schiol districts. As previously in-

"+ ! dicated, “gailure to submit records” and “falsification of records” are legal

‘ grounds for the revocation of certificates or the dismissal of teachers in cer-

| tain states.™ Lesser penalties, such as fines and salary deductions, are assess-

ed in other states. In a few instances, the statutes provide for imprisonment.

.

"Dating back to, the time when many states maintained several small
schools under thq/ supervision of a county superintendent, the statutes of . |
several states still require that the final payment of the teacher’s salary be

. withheld until the registers are submitted.” For example, the Arkansas law

states, in part:

. Final month's pay shall be withheld until registers and re'ports- are
N returned to the county supervisor. . . .7 :

New Jersey law, similarly worded, expressly requires each teacher to keep a

register.”’
.

71. RS. Mg, 1969 § 168.151

72. Ky Rev Stat 161.154 (1974)
73, 1d.

74. See Table 1 supra. ,

75. See text at supra note 51 ’

76. Anx. STaT ANN 80-1213 (Supp. 1975) .
77. N.J .StaT. ANN 18A- 25-4 (Supp 1975).

. " l4— N
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. Fivestates esxénate fme.s and/or 1mpnsonment as the penaltles for fallure
to keep_records, The penalty in Wisconsin is a maximum fine of twenty-five
dollars, and in Louisiana it is @ maximum fine of ten dollars or ten days in
jail, or both,™ Iy North Carolina it is a misdemeanor not to make the re-
quired repdsts or to make false reports or records, and the offending teacher
is subject to a fine Ai"imptisonment at the discretion of the court.” Mississip-
pl law contains comparatively severe penalties for preparing fraudulent
"transportation records; in addition to the forfeiture of the teaching cer-
tificate, the courts are empowered to impose a jail senterice of up to sixty
.days, levy a fine of not less than one hundred dollars er more than three hun-
dred dollars, and require the repayment of all illegally expended funds,*® -

The Washington statute is unique in that it refers Xt ively to the
transfer- of fecords, books, and papers from a school employee to his suc-
cessor. Failure to perform thlS duty is punishable by a maximum f'(lf of one
hundred dollars.? "

Finally, defrauding the teacher retirement system is a misdemeanor in
‘Nebraska and a felony in Oklahoma.®

-

-‘Pupil Protection and Child Abuse

Laws have beenrenacted specifically to protect pupils from unethical and
brutal teachers, An example is the Montana statute th4t declares:

Any teacher who shall mistreat or abuse any pupil by administering
undue or severe punishment shall be deemed guilty of a misdemeanor - ,
and upon . . . convictiorr shall be fined riot more than one hundred

dollars. . . .% -
The Washington statute is nearly identical except that f'specifies’
~*“unreasonable punishment on the Head of the pupil.”® The New Jersey code
forbids carporal punishment in any form.
It is a misdemeanor in Oklahoma “for any teacher to reveal any informa-
tion concerning a child obtained by him iyrhis capacity as a teacher.”®*
Arizona and Mississippi have laws focusing specifically on the moral
transgressions of ynaje teachers. For example, Arizona’s law sta\is: -

A superintendent, tutbr or teacher 1n a private or public school{ or in-
structor in music or any branch of learning, who has sexual inter-
course at anytime or place with any female not his wife with her con-
sent, while under his instruction or during his engagement as a

5

Iy

Wisc, STaT. ANN 118 18 (1973). and West's La Stat ANN 17:232 (1975)
Gen Stat o N C § 115-148 (Supp 1975).
. Miss. Cope § 37-41-25 (1972)

REv Cope oFr Wasn ANN 28A 87 130 (1970)
REv. STAT. OF Nsnn"é 1553 (1971); and OxLa. STaT ANN. 70 § 17- 110(19661,
Rev. Cope or Mont™]3-6109 (Supp. 1975). /

. Rev. Cope oF Wasn ANN. 28A 87,140 (1970) ¥ -
. OxLa. STAT ANN § 6- \(1972) N
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.. hundred dollars.®®

A Y
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S VU
; supenntendent- t teacher shall be punished by lmpnsonment
in the state ‘prison t less than one nor moré-than ten years.*

"The pénalty j ;s somew. ess sevére in Mississippi. Both participdnts are ' sub- )
Jject to a fine of not more than five hundred dollars, and the tdacher is re-
quired to serve a prison term of three to six months.*” *," ~

Efforts to cope with the apparent increase in incidences oﬁchlld abuse has'
resa,uted in new legislation at both the federal and state levels.” A common‘
provisiopof these statutes is a reporting requirement applicable to teachers.
Willful failure to éxercise this responsibility sometimes carries a penalty. For
example, suchviolation 1n Nebraska'is pu.mshable by a fine not to exceed one °

" X )
Duties and Responszbzlmes of Teachers

The statutes impose various special duties and responsnblhtles on teachers,
as-well as certain prohibitions in the performance of their regular duties and_ -
responsibilities. For ease of reference, the various “offenses and penalties
specified by these provisions are listed i in Table 3. .

Sections of collective bargaining laws pertaining to teachers’ duties and
responsibilities are not(included in the table. By 1974, thirty-four states had

-enacted compulsory cdllective bargaining laws affecting the public sector.

(Approximately twenty-nine of these laws were applicable to teachers.) All
but seven of the exnstmg]}ws prohiblt stnkes 8 and most’of these designate
penalties such as fines or loss of wages against the offendmg organization,
their officers, and/or striking members.

In addition to prohibiting striking, plckehng, and boycottmg, the Mon-
tana statute contains other provisions classified as unfair labor practices.*
The teachers are required to bargain in good faith and are forbidden to
restrain or coerce other teachers in connection with thelr decision to join or
not to join the employee organization. Violation of either of these provisions
results in the forfeiture of pay for each day of the offense.®!

-

' Self Discipline by the Teachmg Professzon

The self-disciplining or seijpohcmg of its membershlp is widely accepted

- s a charactegistic functwh of a profession. Although the desirability of the

teaching ﬁrofessan gsSummg thig responsibility has lon&’been recognized,
little ’p\'ogress in tS direction occ:urr(d prior to 19604 During the past Tif-

86. Arz Rev. STAT § 13-615 (1975) *

87. Miss Cooe Ann § 97-29-3 (1972).

88 Rev Star or Nesr. 28-150 (Supp. 1974). ‘

89. Tue PubLic Sector Researcu Counciw, PusLic SEcTor BARGAINING AND STmkes at 1
(1976).

d@® Rev  Cong oF MonT. 75-6120 (2d Repl. 1971). <

91. Id. 75-6126

92. Darland, The Profession’s Quest for Respgnsibility and Accountability, 52 Pr1 DELTA
Karran 41 (1970) ‘ . ]

. . »
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TABLE 3

STATURORY PROVISIONS FOR TEACHEB DISCIPLINE IN
CONNECTION WITH LEGISLATIVELY ASSIGNED DUTIES, ’
RESPONSIBILITIES AND PBOHIBITIONS

Oﬁense
a .

‘ Penaitv
-

Pennsylvania

Tennessee

>
'

.
Wearing religious 'g.{rb' e

Faulure to take course and pass examination on lederal and °
state constitutions® -

Failure to have physical examination®

Fatlure to display flag*

v

Faulure to provide required instruction 1n Amencan History®

Failure to return to service after leave”
»

.
Failure to take loyalty cath*

Teaching without a certificate™

Teaching the overthrow of the govemmenl‘b\ force!®

L] y’
Failure to enforce school course of study and régulations!®
Tardiness'™

-

Failure to take oath to support fedéral and state
constitutions'®

Violation of vivisection andt dissection regulationsi®

Failure to perform duties required b)“éompulsoh
attendance
108 .
law B
Failure to file affidavit on organizatienal’membership'®
Wearnng religious gach while teachm'g"”.
»

Failure to ¢nstruct on effect of aleoholic drinks'™

" Refusal to display flag'®

.

Failure to‘ive required notice of nslgmtlm;‘y
Failure to use adopted textbook''*. .
Failure to teach pamousm“’\

Faitiire tp teach Texas history !¢
E hold fire dnlis!'®

Fatlure

By malf ! e offend <chool
, lawste .

L.
Teaching criminal anarchy'”

Failure to enforce compulsory attendance laws'"*

. $50)

Dismissal

L]
Fine (not less than $25 or more than™
$100) .
Fine (not less than $100 or more than 4
$500) . N
Imprisonment (not less than 30 davs or
more than 6 months)
R
Same as above i
Forfeiture of salah' increments and .
“pensian credits during®period of leaye

Dismissal . /

_ Fine (not more than $25)

Fine (nat more than $10.000) or

impnsonment (not more than lO
years)

Salary withheld pending comphance

Payv deductions based og proportions of
school day

Fine (not to exceed $1,000)

Fine (not less than $10 or more than

@ v

Fine ($10) or imprisonment (10 days)

tontrnct voided
Fine4$100) or imprsonment (10 davs)
Revocation of certificate

{Not less !h:n $5 o more than $25
i:d not less than $25 or more than
$100 for subsequent offense)

Suspension
Forfeiture of tenure status
5

Fine ($5-$50 each ufF;'nke)
Fine 2, (D0t to exceed 3500) and_‘cmbul

fmms;“lce

Fine ($25.3200)
Fine (not mor’e than $20)

Fine (not less than $5 or more than $50)
if no other specific penalty 1s provided ’

hn‘e {$5.000) or imprisonment (10 years)
or hoth

Fine {npt less than $5 or more than $20) V/

Dismissal .
.

Aruitoxt provided by Eic:

i Failure to provide instruction in state and lrd«d\.
constitiitions'* N
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+ 7, < teen years states have adopted legislation referrgd to as “profgssﬂnal prac-
- "+ _ tices” laws, which delegate certain disciplinary authority to the profession.
2 - In 1965, the National Edtication Association (NEA) developed and'published
! ) a'set of guidelines for such legislation. ' - o

4
Kentucky and Florida were among the first states to enact professional
. practices legislation. The content of the F lotida act, as expressed in its title,

is typical of statutes '9d3pted subseqifently: . .

* An act declaring teaching a proféssion, with all theéxights, respon-*
sibilities and ptivileges: creating a professional “teaching practices
commission; authorizing appointment of members and ‘adoption of a

. code of ethics and professional performange; providing for adoption

A of regulations approved b,)&th(é state bod?d of education; providing » °
" for authority to _make recommendations involving suspension and
A . revocation of certificates; providing effective date. '

The Ameriéan Associatiofliof Colleges fot Teacher Education (AACTE),

' in 1972, reporting the status of professional practices legislation in the
various:states, ii}@ii:ated eighteen states had practices commissions, stan:

- dards?ér'dsz\or cofibinations of both.!22 A May 1976 report of the National

L] \-ﬂ,‘, 3 . . .
T 93.Amz. Rev. Star.§ 15-207 (1975). L L
e 94. ARk STAT. APen80-1213 (Supp. 1969]. T )

- 95. Id. 80-181641960 Repl.). . .

v 9. d. . ’ h
97. Dev. Cope Any. 14, § 1285 (1974). . .
98. Ca. CopE ANN.32-9907 11975). ‘
99. Hawafl Rev. STaT. § 297-4 (Supp. 1975). |
100. Kapns. STAT. ANN. 21-306 (1974). - ] |
l& WesT's La. STAT. ANN. 14:417 (1975).
10¥® {d. 17:1203. - ‘
~103. Mass. G.L’A 71 § 30A (Supp. 1975).
1 104, Id. 71 § 33. }
105. MINN. STaT. ANN. § 127-17 (Supp. 1975).
106. Muss, Cope. § 37-9-83 (1972), ' )
107. Rew. Stat. oF Nesr. 79-1274 (1968). i \
108. MeKiNNEY's Cons. Laws oF, N.Y. Ann. § 805 (Supp. 1975). i
108.. PAcE’s Onto Cope ANN. § 3313.99 (1960). - |
110. Purbon’s Pa. STAT. ANN. 24 § 11-1112 (1962).
- 111 Tenn. Cop ANN. 49-1408 (1966 Repl.).
112. Vernon's Tex. Cope Ann. 4.13 (1972).
113. Id. 4.16. * - ’
114. Id. 4.15.
*115. VT. STAT. ANN. 18 § 1481 (1975 Repl.). »
116. Cope oF Va. § 222-215 (1973 Repl.). '
117. Rev. Cope or Wasn. 8 05.02¢ (1970).
118. Wis. STAT. ANN. 118.18 (1973).
119. Wyo. Star. § 21.1-180 (1857). - R
120" See, JoINT COMMITTEE ON PROFESSIONAL PracricE RECULATIONS OF THE
Compassion oN TEACHER EDUCATION AND PROFESSIONAL Suun)& p vHE CoMm
ProressioNAL RicHTs AND RESPONSIBILITIES, PROFESSIONAL" PHACTICES ULATIONS (1965).

&

" 121. Laws or Fra. 63-363 (1963). .
192. AACTE Avgrr 1, at 4 (1972).
© L =18 S
FRICY o .
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Education Asseciation.- revealed that the’ number had grown to twenty-
fivess .

If these procedures operate a&mtended teacher discipline ceas&c to be
primarily.an Element Of the emplt;}ee-employer relatignship. The teacher is
mdde responsible not only to his employer but also to his profession. The pro-
féssion,"#s represented by the professional practices cdgmission, is a par-
tlclpatmg party-in proceedings that might result in disciplinary action with”
Serious censequences. .

*The potential mﬂuence of professmnaL practices’ commlssmns may be

. underesglmated because the statutes of many states use the term “recom-
miend” in describing certain of their powers and-duties. In reality, the com-

.. missions are graited disciplinary authority in addition to that exercised in ©
their advisory role. In each state having a commission, the Ieglslature has
empowered this bo&y to establish or develop standards of professional prac-

. tice. For example, the standards spec1f1ed by the lowa statute include, but
“are not limited to, ¥ontractual obligations, competent performance, and
ethical practlce '# Such standasds provide -grounds for disciplinary action
against the teacher, though in some instances the standards must be approv-

* ed by the state department of educatlo!or theteachers of the state. As in-
dicated in the discussion of statutes perfdining to certification, some States - -

. expressly list violation of such codes or standards,as sufflclent ground for
revocation of the teaching certificate.'® o

Professional practices commissions ma)7 investigate complaints against
teachers, collect evidence, and conduct hearings. The South Dakota statute
. authorizes its commission to issue subpoenas, require attendance of
witnesses, require productlon of wxitten material and records, administeg
oaths, and take evidence. In addition to recommending courses of action to
- the appropriate governing bbdies, the commission may privately &ain or
_ reprimand individual teachers. " More, recent leglslatlon has gone even fur-
* ther. Alaska statutes now state that * [t]he commissioner, or the Professional
“Teaching ‘Practices Commission subject to approval of the commissioner,
may revoke a certificate. . . .”'* Moreover, jn 1973 the Oregon Legislature i

- delegated to that state’s commission the authgrity to initiate proceedings and
revoke eertificates.'*® Findlly; the commissions of California, Indiana, and

- Illinois also have argong their powers the authority to revoke teaching cer-
tificates.! . - .

<" 123, NaTioNaL EDUCATION AssociaTign; TEACHER|SpaMparps AND LiczNsine Boanos
(1976) (ERIC Document, ED 126 023).
- 124. JowaCope. ANN. 272A.3 to 272A.6 (Supp. 197
125. See ¢.g., Inano Cope 33-1256 (Supp 1975)
126. See supwe note'S5.
127.. SD.L.C. 13-43.28 (1967). -
128" Avasxa STaf. § 14.20.030 (1975).
=~ 128, Oprx. Laws of 1973 amending 342.865. °
130. Ses.suprd note 123. .
1S

LI B |
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IIl. CERTIFICATE DENIAL, SUSPENSION,.
: _ AND REVOCATION
. 4

. Deséite the voluminous legislation enabling authorized officials or agen-
“cies to revoke'tgaching cegificates, this penalty is not frequently imposed.'*!
N Throughout the years, certificates were seldom revoked for teacher conduct
.4%that did not clearly fall within the grounds stated in the statutes. Conse- -
quéntly, the judicial challenges have not been numerous and the case law on . -
which to base generalizations is not extensive. g )
Contract Violations +

. .
2 < *

A compilation of statistics on actual revocation of certificates would pro-
bably show contract violations as one of the leading causes. Forexample,
when a teacher, without the conse'ng of the board of education, abandons his
or her position-during the term of the cOntract, it is not difficult to present
“satisfactory prodf of . . . the annulling of a written contract.”'** Because
proof of violation can be established, it iglikely complaints will be filed and
revocations w,ill be issued. . .

A Nebraska caseiéllustrat&s the difficultysiri formulating a convincing
argument for rescinding a suspension or revocation order based on a contract

. v.iolation.m Thé teacher brought action to review an order by the state
board of education susperding his certificate for one year. The suspension
resulted from the local board of education’s docusmented complaint that the
teacher obviously violated his contract. The primary questian cons_irc‘i?(d%y
the court wasi—did the tdacher have a “just cause” for so doing? The court
answered: )

“Just cause” for a conthact violation as contemplated by the Jatute
means a legal or lawful ground for such action. The fact that the
plaintiff wished to entersome other field of endeavor does not con-
stitute a legal or {awful réason for the violation of his contract. It is

‘therefore apparent that the plaintiff is not erititled to any relief as

matter of law.’™  »

e lower court’s decision to dismiss the case Was affirmed. )

In_a more recent action, a teacher’s organization in New Hampshire

hallenged a state board of education,egulation that required revocation of
the certificate of any yeacher “who denied the spigit and intent of an ‘in
force’ teaching contract or caused a disruptidg.of pormal ed.ucation pro-
cesses.” 1?5 The trial court temporarily enjoined the.jgard trom revoking cer-
tificates on the basis of the regulatpgn. However, thg supreme court did not

N -
. -

.

131. See FrTH, op. cit supra note 21

. 132. B.S. Mo. § 168,071 (1869) ¢ ) .
133, Henderyon v School Dist. of Scottsbluff, 84 Neb 858, 173 N.W. 2d 32 (1968).
134, Id. at 860, 173 NW.2dat 34 - -
135 Timberlane,Reg Educ. Ass'n'v .State.'317 A 2d 713 (N H 1975) .
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rule SQ the validity of the regulation \Before the case was docketed, the state
board agreed not to commence decerti@ation proceedjngs against members
of the organization, changed the penalty from revocation to‘suspension, and
asked the legislatuPe for statutory changes to reflect current board policy.
For this reason the court considéred the question moot. )

Fraud . N ‘e

Frawibis another ground for denial or revocation rtificates that is dif-

ficult to contest. Nevertheless, procedural challénges are nearly always

- possible because “[i]t is settled that a >, of which the nature of a
teaching certificate, essential to the pursuit of a livelihood may not be taken
away without procpdu?al due process. . . ."1%®

Huntley v: North Carolina State Board of Education' illustrates this
point. A teacher received initial certification in May 1967 and began
teaching the following fall. During the second month of the school year, the
superintendent notified her that her certificate was invalid beca
obtained it by fraud. The superintendent’s "action was based o )
that someone other than the teacher, using her name, had taken thé®ational
Teacher Examination, a requi}ement fer certification in that state.

The Fourth Circuit Gpurt first held for the teacher because of the
superintendent's ex partg revocation (in tHe presence of one party and not
the other). Although the state board of ediication conducted a hearing, the

= court concluded that this was.not corrective because the notice indicated the
hearing’s purpose was “to determine if the certificate should be reinstated.”
“The court ordered. the board to conduct another hearing to determine
whether the certificate should be revoked: When the case again reached the~
appellate level, the Fousth Circuit Court sustained the revocation.

Immorality ’ f A .

Standards of morality differ from community to community-and change
from year to year. For this reason, caution must be used in attempting to _
~, specify what condulct currently represents “immorality,” especially im- '
‘morality of sufficient magnitude to justify the fegal revocation of a teaching
certificate. . - . .
P A New York court denied a feacher’s plea for the restoration of his
- substitute -teaching license by the board of education of the city of New
.York."® Following an incident mvolving some of his students, the teacher
. i ™

.- . , ) ]

138. Pordum v:‘Board of Regents of State of New York, 357 F Supp 222, 224 (N.D.N.Y.,
1973). . ~

137: 493 F.2d 1018 {#¢h Cir. 1974). The final ruling on the case was No. 75-2096 (4th Cir.,
filed July 3, 1976) as reported in 8 StHoor Law BuLLeTin at 11

138, Giangrande v. Board of Educ of City of New York, 44 Misc, 2d 762, 254 N Y S.2d 643
(Sub.“Ct. 1984) .

s
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'yéars later the teachey was arrested on a morals charge and his license was

- suspended, bup# restored after his acquittal. Aftefanother two-year m G
terval, he arrested on a similat charge ang his license was summanl)
~evoked. Although he was aIso acquntted on this chari the board refused to
. reinstate his license. Because of the legal status of his position, the nature of
the certificate, and the regulatlons governing its issuance and revocation, the
court would not require the board to follow procedures other than those
’ stated in its bylaws Furthermore, the court would not question ,the suffi:

ciency of the reasons for the revocation. '

In California ateacher brought action to compel the state board of educa-
tion to reswre his teachmg credential.'® The revocation by the btard was in
response to charges of immgral and unprofessmnal conduct allegirfg that at a
pubhc beach the teacher Wad “rubbed, touched and fondled the private sex-
"ual parts” of another man.!® In his testimony the teacher acknowledged a
past history of hpmosexual behavior. In'affirming the trial court’s decision

. supporting—the‘ action of the state board of education, the appellate court
sald .

. o In view of the appellant s statutory duty as a teachér to “endeavor to
impress on the minds of the pupils the pr1nc1ples of morality” and his
necessarily close assotation with children in the discharge of his pro- °

< fessional duties as a teacher there is in our minds an cbvious rational -
conneetion between his homosexual conduct on the beach and the
consequent ¥ction of the respondent in revoking his [certificate].'*! .
Does homosexual behavior, then, cofistitute immoéral conduct of sufficient
ground to warrant the suspension or rev ocation of the certificate? The pro-
nouncement X of the court in this case seems to Jeave:hittle doubt:
Homosexual behavior has long been contrary and abhorrent, to the

- social'mores and moral standards of the peoples of California’as it has
beeg gince antiquity ‘to those of many other peoples It is clearly,

" therefore, immoral conduct within the meaning of the education

-~ code. . . . It may also constitute unprofessional conduct-within the

meamng of that same statute as such conduct is rfot limited to
- classroogy misconduct or misconduct with children.!* -,
However, subsequent decisions tend to inject a degree of uncertainty.
In 1969, in Morrison 8. State Board of Education, the California Supreme
COUrt reviewed a revocation action also resulting from charges of “immoral
and unprofessional conduct and an act ipvolving moral turpitude.”'* The
/ charges arose from a' “limited noncriminal, physnca_l relationship of a

, homesexual nature” thyhe plaintiff had engaged in wi~th a fellow

»

139. Sarac v. State Bd. of Educ , 249 Cal. App 2d 58, 57 Cal Rptr 69 (1972).
<! 140. Id. at 60, 57 Cal. Rptr. at 71

4

- 141, Id. at 63, 57 Cal. Rptr 'at 72-73. *
142. 1d. '
143. 1 M’sz Cal Rptr 175, 46] P 2d 375
i
- @ -
. - ?2 -
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teacher. !¢ The relationship occurred in Morrison’s apartment on four ~
separate occasions in a one-week period. Approximately one year later the
othes teacher reported the incidents to his superintendent arid Morrison
resigned his position. The revocation occurred some three years after the in- "~ °
" cident.. ® : ‘
The court distinguished between the “public” and “private” conduct of a ) .
" teacher and placed the burden of proof on the licensing agency to establish 2
relationShip between the questioned conduct and fitness to teach. According
to the opinion: ‘ * & :
The power of the state to regulate professions gnd conditions of

govérnment employment must not arbitrarily impair the right of the
. individaal to lige his private life, apart from his job as he sees fit.!**, .
The court also specified guidelines for use in/determining whether the -
teacher’s allegedly immoral conduct warrants disciplinary action: -
{The] board may consider such matters as the likelihood that the con-
duct may adversely affect students or feJlow teachers, degree of such -

. adversity anticipated, proximity ‘or remoteness of the time of con-
duct, type of teaching certificate held by the party involved, ex-
tenuating or aggravating circumstances, if any, surrounding the con-
duct, praiseworthiness or blameworthiness of motives resulting in the

.- gonduct, likelihood of recurrence of the questioned conduct, and the -
extent to which disciplinary action may inflict adverse impact or , ‘
chilling effect on the constitutional rights of the teacher involved or
other teachers. . . .1

In ruling that this particular teacher’s certificate mqus't-/be restored, the
court evidently anticipated_pusinterpretation of its decision, The judge ex-
plained: “We do not, of course, hold that homosexuals must be permitted to - T
teach in the public schools of California. We require only that the board find~ "
that the individual is not fit to teach.”'*’

The, distingtion between private and public homosexual behavipr was
again made in a 1972 case, Moser v. State Board of Education.'*® After

. prefacing its comment withrthe statement that “[i]t will serve no useful pur- -
pose to recite herein the sordid details of the tesmony which déscribed the
c¢ond ct of the appellant giving rise to t'he charges agdinst him,” the cotirt
went/on to relate that the teacher “while in public view in a public restroom

‘ mas/(urba’ted his exposed penis 4hd.then touched tRe private ?arts of . ..

~

.

J ' .
/o ) ’

. .

/144. Id. at 218, 461 P 2d at 378, i.e, not involving sodomy, oral copulatign, public
solicitation of lewd act, loitering near public toilets, or exhibitionism. ’
145. Id. at 239, 461 P.2d at 394 -
i 148. Id. at 229, 461 P.2d at 386 ) .
147. Id. at 239, 461 P.2d at 394, See N. Horenstein, Homomuahs;y/ﬂw Teaching
¥ Profession, 20 Creve. St. L. Rev. at 133 for comments on this decision. Sef also Unfitnessto =~ -
Teach: Credential Revocation and Dfsmissal for Sexual Conduct, 81 CaLir L. Rirv. 1442-62 .t
(1973). ‘ :
148, 22 Cal App. 3d 988, 101 Cal. Rptr. 86 (1972). L

. S
P * \\L \
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. -~ . .
z (another) male person.”'*® Follm:'ing the Sarac rationale, the court affirmed
" its positipn that.homosexual behavior ip a public place constitutes sufficient  *
) proof of unfi'tness' for service in the public school system.
g Although the Morrison case appeared to have removed most, if not™all,
L s restrictior'}s'on the \eacher’s private life unless a:‘i'erse effect on teaching ¢
"perfz)rmance can be shown, a subsequent decision suggests some himiting .
¢conditions. As reported in the previous nyonograph, a Califorma superiot
court refused to reinstate an elementary sehooLteacher's',eredential revoked
.« for conduct assoesated with her membership in a “swingers” club. The
teachér appealed this decision '* l )
The California Supreme Court reviewed the record, which showed that
the state board had heard testimony from a Los Angeles Police Department
undercover agent who had observed the teacher engaging 1n oral sex with
men other than her husband at a meeting of the group. She was later ar,
rested and charged with the misdemeagor, outraging public decency, fined,
and placed on probation, The. husband also testified -at the hearing
acknowledgihg that his'wife had had sex with other men while he was pre- %
sent. He'also mefitfqngd that he and his wife had appeared four years earlier
~ (in facial disgu'ise) on g’televisnon‘.talk show to discuss their particular, life-
style. In heY defense, the teacher, relied on Morrison, c‘onten&in'g that her o<
private life was unreTated to her fitness to teach and dffered inevidence her., ¥ .
principal’s evaluation and her contract to continue teaching. In the appeal, . .;
. the California Téachers, Assodiation and the National Education Association
filed briefs supporting the teacher.. e .
A divided court, 1n rejecting the teacher's arguments, distinguished the
case from Morrison. terming the teacher's conduct “semi-public” rather than
“p;'iva(e" and,alluding to the testimony concerning the te€acher's fitness. The o
majorjfy opinion held that: , Sw T
. Inﬁe instant case, the board and the trial court were egitled to con-
. clude, on the basis of the expert testimony . and the/pature of the
+ % miscanduct'ipvblved that [the teacher’s] illicit ifidfscreet actions
- disclosed her unfitness t each publicelementary schools. !> -

4

In the final cade in this sedtion, the lowa Supreme Court considered a

. revocafign action for immorality based on adultery.'*? The plaintiff was an
e art teachér/céach who had an affair with a homeeconomics teacher, wife of ~

. alocal farmer. The farmer tonfirmed his suspicia s-eencerning the illicit

relationship by hiding in the trynk of his wife's carluring a rendezvous with

-« her lover. He consulted:an attorney regarding divorce action byt was in-

formed that further proof was needed Then he, along with a “&ing par-

. ' 2 .

1

T

' 149.Id. at 989, 101 Cal. Rptr_at 87 \

. 150, Pettit v. State Bd. of Edug., 109 Cal. Rptr 665, 513 P 2d 889 (1973).
151. ‘13, at 870, 513 P 2d at 894 .

152 Erb v. lowa State Bd. of Bub. Instr , 216 N W.2d 339(lowa 1974). |

-
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of his friends, dlscovered and photographed the couple partnall& clothed’
.in the back seat of her car ol a country road. The farmer told his wife not tq
return home and ordered the coach to inform his wife of the,situation. The-
coach offered to résign his position, but the school board refused to aceept
his resignation. Also, at this point, the affair terminated. The state board in-
stituted revocation proceedings and cancelled the certificae’in spite of the
strong support of pupils teachers, administrators, and parents./The tnal
court sustained the ¢ , whereupon the "defendant appealed to the
supreme court. i ’ ”

Quotmg freely from Morrison, the supreme court held that the state board
had failed to establish a relationship between the coach's conduct and his
fitness to teach since there was no finding of fact.. In reversing the lower
court decision, the court said: '

We emphasize the board's power to revoke teachmg certrfrca'tes s ——
neither punitive nor intended to permit exercise of personal ﬁoral
judgment by mem of the board. Punishment is left to criffiinal
law, and the persond¥moral views of board members cannot be rele-
vant. A subjective standard is lmpermrssrble and contrary to obvious
legisldtive intént. The sole purposé of the board’s pqwer is to proyide
ameans of protecting the school community from harm. . . .!$ .

.
.

Criminal Conviction . . ] a .

A criminal conviction may result in the demal or revotation of the
teaching certificate. A number of states expressly require that the certificaté
be revaked for “conviction ob a felony- or crime involving moral tur-
pxtude "13 In other states not having such a prousron the issuing agency
may rely on such grounds as’ 1mmo/ralm or “cause.

An Qregon teacher was denied a five-vear certificate on the ground that
he failed to present evidence of good moral character.'®s Before becoming a
teacher, he had been cenvicted of several burglaries committed while serv-
ing as aQcurity guard and had served eighteen months of a two-year
sentence. e Oregon Supreme Court upheld the state board of education’s
action, indicating that the judgment to deny the certificate was wrthm the
_board’s discretion.

This decision raises the questlon whether the outcome would have been

_ the same had revocation rather than denial of the certificate been the
" issue.'® In Fountain v. State Board of Education, the court held that a
California statute calling for the suspension of a certificate “for conviction of

. ‘ ..

153 Id. at 345.

154" See supra Table 2. .

155. Application of Bay, 378 P 2d 558 (Ore 1963) -

156. 1n generdl the courts have permitted licensing agencies to exercise a greater degree of -
discretion in the initial issuance of certificates than in their revocation.
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sex offense” ‘does not OE)erate retroactively.!>” Likewise, the conviction for
the crime, in this instance “lewd vagrancy,” had occurred prior to the is-
suarice of the initial certificate. The statutes contained mo provision perrﬁit-
ting revocation for grounds that would hrave prevented the initial issuance of.
the certificate. . . . ’
The court rulings leave some doubt whether the California statute quoted
above itutes one or two grounds for revocation. In Comings v. State
. Board' of Education,'™ the court held £hat a teacher’s credef{tial may not be
revoked solely for conviction of the crime of possession of manjuana. The'
_court indicated that the board must show a connection hetween the bffense
" and fitness to teach—for example, adverse school relationships or excessive
notoriety impairing these relationships:¥ . , '

In Purifoy o. State Board of Education, ¥ another. California teacher
whose credential had been Ttevoked for conviction of a crime 1nvolving moral
turpitude asked the court to order fhe stafe boatd to rescind its action and
grant him a hearjng on.the charges. The court denied the petition, observing
that the violatd®s of this statute “constituted a class dghich the legislature
identified{:onstituting'a dangerous element 1n the community. "%

“ A NewJYork teacher contended that the revocation of his certifi by the
commissiofter of education for “cause” violated the due process and equal
protection clauses of the feder , Constitution.'* During a leave of absence
the teacher ha#ﬂken to serfe as a member of,the county legislaturé, the
teacher was convicted of the crime of conspiracy involving bribery‘of public
officials and was sentenced to a.three-year prison term. After his release on
parole, he asked to resume his teaching duties. The commissioner enjoined -
the loca] board from reemploying or reinstating the teacher and ordered him
to show cause why his certificate should not be revoked Subsequently, the
state board held the hearing and revoked the certificate.

The purpose of this particular judicial proceeding was to consider the

'/T teather’s application' (joined by the schaol board) to convene a threetjudge ™

court to consider the constitutional questions riised. The court held that
there was no substance to the teacher’s claim that revocatidn fer “cause” is
unconstitutionally vague and indefinite or to his claim that he had not been
afforded due process by the state board l’h dismissing the application, the
court said: "The standard of cenduct for a teacher is not unlike the stangtards
familiarly required in the other professtons . . . and such unsupported allega-

» - ‘
. . /

157. 157«Cal. App. 2d 281, 320 P.2d 889 (1958)

1S8. 23 Cal App. 3d 94, 100 Cal Rptr. 74 (1972) . .

159. 30 Cal. App. 3d 187, 106 Cal Rptr 201 (1873) /

160. Id. at 197, 108 Cal Rptr at 208 ¢

1861 Pordum v Board of Regents of State of New York, 35;1' F Supp 222,224 (NDNY."

1073) , ,
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' tion by bare statement will not create a substantial federal question such as
to necessitate the convefiing of a three-judge court.” e

+
3
L]

Un-American Activiti

[ :
l\ * Legislators have attempted to ensure that the’schools instill the-ideals of
\, citlzenshlp in their pupils ‘and that teachers not use their positions- to'
" disseminate subversive beliefs. The resulting legislation takes various forms
including required loyalty oaths, réquired instruction, prohibited organiza-
"tional memberships, angd prohlblted instruction. Noncompliance often car-

* ries the penalty of@ssiel or revocation of the teachlng certificate.
The certificates of two teachers were revoked on the ground that each had
sworn falsey to the loyalty oath required by California law. This oath con-

v tained the provisiohs:

. That within the five years unmedxately precedmg the taking of this

. oath I have not been a member of any party or organization, political
or otherwise, that advocates the overthrow of the government of the
United States or the State of California by force or violence. !

. At the time they took the oath they were both members of the?’American
Communist Party. On the bagis of the facts presented, it was held that the
state board did not establish that the- Communist Party advocated the
forceful overthrow of the United States and California governments or ' that
the teachers knew at the time of signing the oaths what the party advocated.
Therefore, the certificates were reinstated.

In 1970, a three-judge district tourt ruled that the California loyalty cath

is an unconstitutional condition for certification.'® The weight of evidence

+  now indicates that membership in a political organization per se is not a per-
missible grounid for disqualifying appllcations for the profession or fer revok-

ing a certificate or “license to teach. The state probably may go no further

* than to require that the teaches be willing to affirm a general commitment
to uphold the Constitution and to perform the duties of his position.'®®

,\ Failure to Meet Academic Requirements

" Ina number of states the certlflcatlon standards require that the teacher,
to qualify for permanent certification, complete a master's degree or a
specxfled 'number of graduate credit hours. A New York teacher defied such a
requirement de petitioned the courts to order validation of. hex licenses. She
challenged the reasonableness of the standards, maintaini g that her ex-
cellent scholastic record and her service to the profession should be accepted-
i lieu of the required thirty graduate hours. The court denied the petition,

T E— o
162. Id. at 226.
163. Mack v. State Bd. of Educ., 224 Caj. App. %4 370, 36 Cal. Rptr. 667, 677 (1964)
164. MacKay v. Rafferty, 321 F. Supp. I\7 . Cal. 1970). -
165. See W. Van Alstyne, The Constitutional Right: of Teachers and Professors, 1970 Duxe
LAW] 841. .
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‘

noting that “due to the nature ‘of the matter. [the court was] unable to”
evaluate the tase on its merits. '® In other words. the court acknowledged
its inability to base a decision on the educational validity of the requirement. -

A more recent action challenged this same requirement on the basis of sex
discrimination1®” The board of examiners cancelled the teacher’s cerfificate
for failure to obtain the required coursework in the stipulated five-year’
period. The teacher, who had taken matermty leave during that time, con-
tended thalthe time requirement imposed a sfectal hardship on women as a
class. The commissioner held that there was no equal protection violation’
since all person are treated alike. : C

Two academic requirements for certification were tested in North
Carolina. The state supreme court upheld a state board regulation requiring

* teachers to renew their certificates every five years by earning additional

credit.'® Th€ regulation. acoggding to the court, had a "reasonable basis”
ind did ot violate the due process clause. A federal distfict éourt struck -
down £ther certification requirement of that state as having no rational
basis/'® This requirement stipulated that certificates be denied to applicants
scpting less than 950 on the National Teacher Examination The court

inted out that th®state had failed to validate the cutoff score and that the
regulation appeared to discriminate against black applicants.

¢ A .

IV. CONTRACTJNONRENEWAL AND TERMINATION .

Because of the large volume of hitigation produced by the nonrenewal and’
termination of teachers employment contracts. the coverage of &his
monograph 1s hmited primarily to the répreseggative decisions of the past
five ;ears. The discussion focuses particular attention on the specific teacher
conduct that precipitated the board’s disciplinary action and the extent to

- which that conduct sufficiently_justified the action. The cases in which the

court’s opinion turned on pr'oced'ural'rather than substantive grounds are so
identified. ‘ ’

.The tengency for dismissed teachers to resort to the courts has increased .
markedi‘ing the present decade.'™ There are three interrelated factors

v
s

166 Turetsky v Allen, 59 Misc 2d 895, 301 N Y 5.2d 890 (Sup Ct 1968).
187 In re Letmén. 14 Educ Dept Kep __, N Y.Comm'r Dec No. 8008 (1975).-
188 Guthrie v Taylor, 279 N C 7049, 185 S E.2d 193 (1971)

- 189, United States vNorth Carolina, 400 F Supp 343 (E D N.C. 1975). See also Georgia
Ass'n of Educators Inc v Nix. 407 F Supp 1102 (N D Ga 1976) in which the court held that
a required 1225 N T.E score for six-year, certificatgehad no rational relationship to the state
purpose and was therefore violative of the equal Protection clause :

170. See THe YEarsoox of SCHooL Law. 1972 tp date annually, for comprehensive,
coverage of dismissal cases See also Grouinds for Teacher Dismissal, 21SD L B:v 180-180
(1976) L
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that have obviously contributed to this increase: (1) easy access to the federal
courts, (2) pros for collecting damages as well as gaining reinstatement
in civil rights actionswlemder 42 U.S.C. § 1983, and (3) a broader constitu-
tional basis for challengé under the Fourteenth Amendment’s “liberty” and
“property” provision as enunciated in the United States Supreme Court’s

* Roth.and Sindermann decisions.'”' Another important factor is the financial
support for litigation that professional organizations provide their members.

.
.
¢

’ .

L - . The teacher conduct resujtimg—im-nonrenewal or termnation of the

employment contract is herein categorized roughly according to the
statutory grounds for dismissal. There are limitations to this organization,
however.'Tl}ese ceftegorgzs are not mutually exclusive, and the school board
may attempt to justify*its action on several statutory grounds. Finally,

- because’ few states specify grounds for nonrenewal, the reasons, if givén,
may tlot fall into any of the usual dismissal categories. e

Incompetency

.

Dismissals for incompetency, as pointed out in the prévious monograph,
can take on the character of a discjplinary action. This i$ especially true in
situations in which the teachers refuse to take steps to improve their
classroom performance. Also, school hoards may use the ground of in--
competency to fustify dismissal not only for ineffective job pérformance but
also for a variety of behaviors that may be related only indirectly to the

_ employee’s duties. ‘
, Ifaschool board is to defend the nonrenewal or termination of a teacher’s
contract; its chances of success are enhanced by a detailed list of specific
documented charges. For example; the United States_ district court in New
York rejected a teach@r’s claim that his dismissal was arbitrary, capricious,
and in violation of his right to due process.'”* The teaclier’s dismissal resulted
from a senes of problems: (1) parents’complained that pupils were being
held after class and that one girf pupil was physically abused: (2) this girl
reported to the principal that she was pushed and injured by the teacher,
ard another pupil corroborated her clatm; (3) the principal found that the
teacher’s room was in total disorder when he want to discuss the matter with
him; and (4) the principal, when attempting to observe the teacher’s per-
formance, found him asleep in the teachers’ lounge.

In nonrenewal actions, unless there is a statutory reguirement to doso, the
school board may decide whethersor not to give reasons. The courts have said
that.a beard may refuse to renew the contract for no reasons or for good
reasons, but not for bad (constitutionally'impermissible) reasons.'” If the

[

“ »
L

(1_'972)-, Perry v Sindermann,

—_ , —- .
171. Board of Regents of State College v. Roth, 408 U S. 54

. 40§’U{5 593 (19%2) 7 .
. . Canty v. Board of Educ., City of New York, 312 F Supp. 256(S.D.N.'X. 1970).

173. See Shumate v Board of Educ of the Cty of Jackson, 478 F.2d 233 (4th Cir. 1973).
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board provides no reasons of reasons that the teacher denies as being the ac-
tual basis for the nonrenewal, the burden of proof is on the: teacher to
establish that the real reasons- were in fact constitutionally impermissible.

A long list of job-related reasons for not'renewing a high school principal’s
contract convinced the federal district court in Wyomifg that no constitu-
tioal violations were involved.'™ The principal had maintained that the
real reason for the nonrenewal was his outspokenness on the system for
handling football ticket salés and the organization and administration of the
school's career education pregram. : . ’

As suggestdd previously, Fourteenth Amendment violations \fnay result
from a statement of reasons that damages the individual's reputation and af-
fects his freedom to mdve to another pgsition: A gujdance counselor charged
that the reasons given for his nonrenewal deprised him of such “liberty” and
that his nonrenewal. was, therefore invalid without a full evidentiary hear-
ing.'®In short, these reasons were the loss of confidence in the coynselor by
the faculty because he refused to discuss pupils’ problems with them and the
lack of confidentiality in his handling of information about students. The
adminigtrators and board members did not com‘munic%e these reasons out-

. side tHe school system. Holding that there was no due p;oces}*woiation, the

—_—
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court quoted-Russell v. Hodges:'™ .

ndeed, a general ruleghat informing an employee of job-related

reasons for terminatiofii‘reates a right to a hearing in circumstances

where there was no constitutional requirement for, thestate to'do

. anything would be self-defeating; the state would merely opt to give

no reasons and the employee would lose the benefit of knowing what
mght profit him in the future.

When reasons are given, the question some¥imes arises as to how far the
employer must go 1n proving the charges. The reasons given for not renew-
ing a teacher’s contract were that he swore or called a boy a bad name, that
he assignéd too much busyswork that did not figure into the grade, that he
did not look at a three-page assignment that his student prepared, and that
he gave all students the same grade on'group discussion. In ruling that the
board Had not acted arbitrarily, the Tenth Circuit Court said, “If a scheal
board is not required by procedyral due frocess to give any reasons, we cam-
not_see why a statement of reasons, if given, need be based.en substantial
evidence.”'”’ ' '

.
[y

.. J

174. Schmidt v Faéemont €ty. School Dist. No. 25, 408 F. Supp. 781 (D. Wyo. 1976).

175 Springston v King, 399 F Supp. 985 (W D. Va. 1975). In Codd v Velger, 45
US.L W 4175, 4176 (February 22, 1877), a case initiated by a dismissed Newfork City
polica officer, the United States Supreme Court noted that the purpose of a heating is to
provide the person an opportunity to clear his name and “[o]nly if the employer cresfes and
disseminates a false and defamatory impression about the employee in connection i with hisQ
termination is such hearing required.” ' .

176. 470 F.2d 212, 217 (2d Cir 197, -

177. Weathers v. West Yuma Cty School Dist. R-]J-1, 530 F,2d 1335, 1342 (10th Cir.
1978). ‘
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' The Weathers case, as well as the other cases presented thus far in this sec-
tion, were § 1983 civil rights actiong, but.similar questions may arise under
state statutes. On the question of sufficiency of evidence in a nonrenewal
case, the South Dakota Supremg Court geached an almost ientical conclu-
sion when it reviewed the release of a' first-grade teacher.!”® Bneﬂy, the
reasons given were complaints from parents, reluctance to try new teaching
methods, lack of confidentiality in discussing individual $tudents, and lack
of energy to move about the room. The opiniog stated that “the statute does
hot require the/board %o fustify its decision in the circuit court by, a’
preponderance ¢f evidence.”'*

The evidence Stipporting a dismissal for mcompetency appears to carry
greater welght if the teacher is given ample warning and is provided suffi-
cient opportum(y to correct the ineffective performance. For example, a
decision not to reemploy a teacher "because of his inefficjpncy and in-
competency was affirmed by the New Mexico Court of Appefls, which held
that substantial evidence existéd to support the findings of the local boatd of
education.'® Records introduced $howed dissatisfaction with the teacher,
pérformance in March 1967. In February 1968, he, was again informed of
specific deficiencies in grading practlces teaching mekhods and disciplining
students. .

State statytes frequently require the notice of deficiencies and-the tim®
period for correcting thém before a teachdt’ may be dismissed for in-
competency. Failure to adhere to the statutory requnrements is most likely to
invalidate thedismissal. In Blue Springs Reorgdnized D‘strtct v. Landuyt,'®!
the controversy bégan when a Missouri tenured teacher paddled a pupil.
Although the principal warned the teacher not to use corporal punishment,
she later slapped a student, bredking the ring on her finger and causing the
boy a split lip and bruised eyes. The board, charging incompetency; ineffi-
ciency, and insubordination, began proceedings, and tePminated the
teacher’s contract. The cotirt ordered the teacher reinstated becayse the
board hdd not co%(plled with the letter of the statute regardmg proper.
notice. A similar siftation afose under Illinois. law, which requires notice of
“remedial” deficiencies prior to notice of intention to dismiss.?%2 Both the
superintendent and the board had informed the teacher of unsatisfactory
aspects of her performance but had failed to indicate that dlsxmssal ‘would
follow unless the problems were corregted. The court, in overturning the
dismissal, also questioned the board's reliance on testimony presented main-

ly by relatives of the members. ' ) .

178. Mortweet v. Ethan Bd. of Educ., Davisen Cty, 241 N.W.2d 580 (S.D. 19876).

179. Id. at 582.
180. Wickersham v. New Mexico State Bd. of Educ., 81 N M. 188, 464 P.2d 818 (1670).
181' 499 S.W.2d 33 (Mo. App.. 1973)
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Assuming that procedural requirements are met, the courts usually gpn-
sider substanqated deficiencies and an unwillingness ta. correct thém ti-
cient cause for nonrenewal and termination. The' Pennsylvania Com-
monwealth C()urt affirmed the dismissal of a teacher, noting that the hear-

.ing record presented evidence that the classroom time was poorly budgeted,
that presentations were confused, and that the teacher refused to make the
necessary adjustments. ' . L .

The caSg of Jergenson v. Board of Trustees illustratés a teachet’s dismissal
for incomﬁeféncy" that was based primarily on the product of his students.'**
The product was the ‘:i)mer\t of a school ngwspaper prépared under his
supervision. The board]{presented other evidence: a4 poem, alleged to be -
6bscene, that remained dn the teacher’s chalkboard for two weeks; the use of
the word “rape” while teaching; and his failure to maintain discipline while™

. a guest lecturer ¢a local businessman) was speaking to the class. The general
charge was made that “your philosophy and practice of education” is
detrimental to the Best interest of high school students.™!% )

Although the Wyoming Supreme Court affirmed the lower court’s ‘deci-

““Sion supporting the dismissal, Jutige Gray, in a detailed'a‘nd conwincing dis-
N £

sent, observeq: - - - -

If a teacher can be discharged for incompetency on the basis of the
record before us in this case, it is quite apparent that a school board
would have little difficulty in dismissing a teacher who, for flimsy
reasons, had incurred the ill-will of the board. —

[The teacher] had apparently incurred the ire of the board members

by flaunting before them the style of hair, a beard; and a dress of -
which they-disapproved. . . . [In conference with them] he made -

sknown his views of legalization of marijuana and student sit-ins.'® .

Referring to the evidence, the judge noted that the-principal and the
superintendent were also responsible for the content ‘of the newspaper and
“that the results of a student survey on. the teacher's classroom effectiveness «
+ favored him: f ' f
A final comment by Judge Gray appears to indicate that this decision was
inconsistent with other rulings throughout the country at that.time:

. . . today however in light of the A.P.A. and the school code and t ¥

fairly recent decisions, particularly of the federal courts, dealing

due process with academic freedom, with the right of free spéech,

and the Civil Rights Act, we have an entirely new “ball game” and .

these problems must be approached accordingly.'” . o
' <« \

y - S a ’

182. Gilliland v. Board of Educ., 35 Il App. 861, 343 N E.2d 704 (1976).
« 183, Hickey v. Board of School Directors, 18 Pa Cmjvlth. 319, 328 Agd 549 (1974).
184. 476 P.2d 481 (Wyo. 1970).
185. Id. at 482.
186. Id. at 488. .
187. Id. at 489. -, . . .




* . Judge Gray u{ight have. had a decision such as Mldlen v. Board of 3ucation

in mjnd when he made this statement. In overturning the dismisfal of a

" = teacher for allegéd incompeteney, the court observed:
’ + Also of some relevance is the fact that questions concerning Muilen’s
ability arose only after he became the building representative for the )
.Dubois AreaEducational Association in which capacity he found it
necessary ‘to presspcomplaints on the principal and superinteadent -

€_ . withregard to the treatment of two fellow teachers. 1% -
C L,

The teach'e'"r’sygrformance was rated entirely satisfactory on four occasions,
unsatisfactory only once, and that just four days beffe his dismissal. The )
cotirts, then, are suspicious of board of education &arg&s-that a tegeher who
"¥was formérly considered competent has suddenly become ihcompetent, -
especially when conflict between the board and the teacker has developed,” |

on @infs thiat are unrelated to his teaching performance. |

/" One {§ ample illustrates the use of the incompetepcy g)ouﬁd‘:fo_ \\\
+ * dismi r for her conduct.vutside the.classroom. Quring the school
year, the teacher began sharing her dwelling with a single man. Theboard's
stated concern wgs|for the effect of this conduct on her students. The federal
- o ‘district court rejected thagclaim for reinstatement ang damages. The Eighth »
Circuit Court upheld thd®ecisien but remanded so that the denial for.relief * .
culd be for “failute t8stablish a claim for damages to serve to avoid or
' lessen any stigma which may attach to hér teaching record§f’s.

&

- Neglect of duty, if the teacher is actually negligent, can usually be proved *

Neglect of Duty’- ’ ‘ ~ -
wiﬁout nnich diffiéi:lty. This'is espeeially true if the teacher's duf'®%are

S5
 well defined and the school, maintains reasonably adequate personnel

. recor'd-s.fUnder these, conditions the courts are not.likel)i to reverse the
dismissalunless legally incorrect or ingdequate profedures were followed.

A 1947 decision &stablishe'd’that a teacher -may not be dischargdd for
neglect of duty if this actioyeprives him or her of privileggs secured by the
laws of the United Statés.'® The particylar privilege quest?zkd was federa]l ¢
jury duty; which, ip this instanee, resdlted in the-teacher's absence from the ‘
s classroom from March 7 through April'4. The board of ediication dismissed . -
. the teacher on recommendation of her principal, and the Mork commis-"

loner.af ed on-affirmed this agtion because the state statutes permitted
ce tl“um:n y dismgjssal o_f»lprobationary teachers. ) 4.
. N

)

2 . - . . ) -
8 c. ; . 3 .
188 - Id: it 488. Judge Gray is referring to the WyomingRlnlshmon Procedires Act.
189. See Sullivan v. Meade Cty. IndeP. School Dist. Nb. 101,"830 F.2d 799 (8th GW#1975) & an
example of an uttémpted teacher disgnissal from a‘military dependent’s school
190. Bomar v. Kéyes, 162 F,.Zd 136 t2d Cir. 1847). :
» 4 "

.
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federal statutes, Judge Hand observed: -

.

After noting the lack of-legal precedents construing pr{vileg7 setured by

We do not see hiow it can be questioned that to perit a person who
wishes todo so to serve on a federal jury is to deny an i?‘terest which

the statute means to protect. True, the plaintiff did sérve upon the

jury—literally, she was fiot “prevented . gm doin but it would

emasculate the act efthen to deny protefn agains} reprisal to those

whom threats-did not deter, or to leavefwithout récourse those who

were later made: victims of reprisal, of which/they, lrad not been

warned.lﬂl . N K .

An Arkansas teacher's aide attempted-to use the ab&e decision to prove

that the nonrenewal of her contract, was based on co‘nstitugﬂlly imper-
missible groffads.!#2 She had missed schoo htoser_v?: as clerk in a school board
election in spite of the board's refusal to grant permission. The Eighth Cir-
cuit Court affirmed the district court’s rejection of her claim: ‘

~

The right allegedly infringed in this case, i.e. the right tb serve as an
official in #school board election, is neither a cbnstitutional right nor

ic personal right secured under federal law. The privilege
ises urider state not federal law...2*" . .
- Klthough ‘ exercise of federal cpnstitdtional and statutory rights will be
protected, it is apparent the.courts will ndt ignore substantial dereliction of
duty or the abuse of thé position. ‘In’ a case reported. in the previotis
monograph a black prineipal in Ggorgia claj his dismigsal‘ resulted from-
, & ~racial bias.'** However, eviderice presente ted t e failed to hald
v . ' = dire drills, to secure buildings (which result is and damage of schodl.
o * property), tq attend certdin school rr?eqtings, t perate in giving:achieve- -+
ment test, and to follow school regulations on the use of statezadopted text-
books. Evidence also' showed that he disrupted (.;értaiq faculty meetings .
while denoyncing the actions of the central administration. The courts ac- -
- . ded this evidence as sufficjent rounds fortdismissing the le.
Anothér example involve ‘sc%ool superint_e_ndent:s pelitical activity dur, .
ing a sclee! Qoard election. ' The dicta by Judge P#tmore merits repeatdng: \
A schoo} superintendent cannot be expected to gonfine his ex.tracur-‘
* ricular ‘activities to birdwatching while a covetous'riva) is ot cdm-
paigning for a school board to unseat him-: S¢§ if He remains-within
the confines of propriety, neither neglecting his dutips nor using his ,
powers to coerce thqse who are subject to his offjcial influence,. He is -
+ free to engage in political activity whether itgoncernd | elections
" - or othegwise. But it is an equally harsh factof life that if he loses, higp . ®

~

.

1

«
’

191. Id. at 139, . o L '
192. Evans v."Page, 516 F.2d 8 (Bt'h' Cir. 1975). . v
193, Id. at2l. - C I
194. Glover v, Dariel, 318 F Supp. 1070 (N.D. Ga. 1968). . o
-1\95/ Bell v Board of Educ. of McCredty Cty. W50 S.W.2d 228 (Ky*’m). )
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record. of performance had better. be above reproach, because the
winners are also human and will scrutinize hfs armor for ant Achxlles
‘heel. Unfortunately, it'isan una.vmdable risk of the game, and that is
what happened in this case. 1%

Evkdence showed; that the superintendént used funds from federal programs
to influence votes and failed. to hold fire drills and to-corregt fire hazards
revealed by a fire marshal's mspecnon The court'ruled this evidence was
. sufficient to warrant dlscha%e This and the previous cases clearly support
Judge Palimore’s observation that if a teacher engages in controversial, .but
legally protected or sanctioned, activity, 1t is imperative that he kee&hxs
house in order.”

More recently, a tenured high schpad principal lost his position for neglect
of duty when he left school one week early to register for college classes. o7
The testlmony was conflicting, with the principal asserting’ that he Rad
discussed being away with the superintendent and had received his permis-

_ sion; whereas the superintendent maintained that he learned of the absence

only after he_visited the school and‘found the -principal gone. The
superintggdent further testified that he had to assume the principal's dutfs
of sxgmrgchecks and supervising National Youth Corps students. In the
dismissal hearing, the Board‘court chose to believe the superintendent. The
court ruled that the board had not efercised its discretion arbitrarily or
unreasonablx : s X .
Dismissal actions fgr neglect of duty have failed when procgdures were
deficient and evxdence‘ was lggking. A Florida teacher won reinstatement
after she estallished that thre®hearing panel members whom she deemed
pre]udlced failed to disqualify themselves as required by law. ' The basis for
* the teacher's dishsissal was neglect of duty as evidenced by one or more days
absence without léave. In another case, the employer was unable to establish
that a principal neglected his regular duties while also serving as a “Head

* Start" director.'™ The dispute arose, over the alleged dual compensation he

received during the summer, but the courgabsened theré was no evidence
the princnpal was paid for work net performed. - -
Finally, a Wyoming teacher was notified of termination and given a letter
listing the.charges of neglect of duty, failure to follow district policy, inalgilic
ty to establish rappagtswith students, and insubordination. In the subsequent
h@ring, the board decidéd to dismiss ‘the teacher only on the grounds that
she failed to 'establlsh rapport \nth students argl that she was unable to con-
trol students. The state supreme court reversed the board and the district

2 a "

/ ’

7 8. Id. at 233 7

197 Howell v Winn Parish School Bd , 321 So 2d 420 (La 1975) ¢

198. State ex rel. Allen v Board of Pub Instr olgmwnﬁd Cty«+ 214 So. 2d 7 (Fla 1968).

199 Brownsvilfe Area School Dist v Alberts, 436 Pa 429, 260 A 2d 765 (1870)
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court because of procedurdl deficiencies.?® The court indicated that the
board made no specific finding of fact regardmg the "rappoft” charge and
that the other charge was not listed in the notice. The opinion ruled also that
the lack of findings of fact violated the state’ s administrative procedures act.

. The dissenting fidges, however, saids “This case has a refreshing feature
brushed off by the majorify. Every one of the 17 incidents,. . . was carefully
documentﬁas to date apd detail and maintained as a school record. 2 The
dissent noted, toapthat the teacher fhade no objection to the added charge.

Insubordination

"The generic definition of nsubordination is "unwillingness to submit to
autharity.”®? As the ads ersary role of employer and employee gained wnden»
acceptance, there appeared to develop a simultaneous increase in the

_ resistance to school board authority. It is not surprising, then, that “insubor-
"dination” has becomg the most frequently. cited reason for, renfoving errant
teachers. Because of the size of the body of case law in this area, the material
is omganized according to the subject matter of the board policy or ad-
“¥mistrative regulation violated and/or the objectionable behavior involved.

‘Residency. BN , '

+ In secent years, teachers have challengedﬂboard policies that require the
teachers to live withig.the district. The federal district court struck down
“Kansas City, Kansas, poard’s residency policy:**® The rule, in the court’s
view, lacked a ré nable basis and deprived the teachers of. equal
‘protection of the laivs. The regulatlon forced tHe teachers to choose between*
the right to live and the ¥ight to wosk wherethey desired. In 1972, also, a
Kentucky school board refused to renew - the confraets of two teacﬁers,,
married couple; because they were not natj ves of the country. The appellate
court ruled that the prgetice * hu?;lg - only county natives was’
constitutionally suspect, and therefore “invalid, unless "the” board could
demonstrate acomeLng state intgrest o ’

Mare recently, reydency requrrements ha\;e withstood judicial tests. In a
1975 case, Park:x. Lansing School District.3% f‘school administrator who
had not been rehired for refusal to comply with the pOhC) charged that the
rule vmla'l the equal protection provisioh. "Phe trial ¢ourt dismissed the
complamt and’ Nppeals cmﬁt afflrm(,d the Cfgmsxon Exemptmg ad-

200. Powell v. Bogrd ol Trustees of broot cn ' School Dist. No. I 1550 P.2d 1112 (o-
1976) . o . . .
201 Id. ati118 ", w . el
202. WEBSTER'S SEVENTH \fsw Co&.‘fﬁun: DiscTionary at?439; “»
. 203. Hansonv Umfled St‘lfaool Dh o 500, Wyandotte Cty ., 364F Supp. 330 (D. Kan.
1973).
204. Johnson v. I)ixo 501 S.Wipd 256 (K‘ 1973).
205. 62 Mich. App 397, 233 N W 2d 502 (1975).

-
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ministrators employed before the adoption of the policy was not an
unreasonable exercise of the board discretion.

The Cincinnati school system was also able to justify its residency
policy.?® The Sixth Circuit.Court accepted the followng listing as the need-
ed “rational” basis: ‘

(1) aids in hiring teachers highly motivated and deeply commutted to
an urban gducation
(2) @ore likely to vote for district taxes, less likely to engage in1llegal 1
strikes, more likely to help with passage of tax levies .
(3) moyelikely to be involved in school and community activities
(4) more likely to gain sympathy, understanding for the racial,
. social, economic and urban problems of children they teach
«(5) in keeping with goal of encouraging integration in society and
schools .2 ,
The court rejected the teachers’ argument that the rule violated their equal
" . «protection rights and that intrastate travel was constitutionally protected.208

The most authoritative decision to date on residgncy requirements con-
cerned a public employee other thap a teacher. In.McCarthy . Phiadelphia
Civil Service Commission,2® the United States Supreme Court considered
the constitutionality of a a1ty ordinance requiring employees to ive within
the city. A fireman, who had been dismissed after he moved over the state |
line into New Jersey, pﬁrged that the ordinance violated his.right to in-
terstate travel. The Court rejected this argument and went on to explain that

*. its previous rulings cited “did not questian the approprately defined and
u“riiforml'y applied bona fide residence requirements “#°

Professional 'Growt‘h

- 'Boagds of education often adopt policies designed to upgrade their
_teaching faculties. Failure to comply with the requirement for professional
improvement usually ca¥ries a penalty—possibly dismissal for insubordina-
tion. An Illinois teacher lost her job'for failure to abide by the following

* - provision of a negotiated agreement: “...any teacher who'does not have a
Master’s degree when initially employed to teach...shall earn a Master’s

" withi¥ six years of his initial employment.”*'! The teacher’s contrdct
ided for dismissal for failure tq carry out any rule. The court, however,

ruled that this sanction must vield to the lesser penalty stated along with the

208, Wardwell v Board of Educ of the Crty School Dist. of Cincinnati, 529 F 2d 625 (6th
Cir. 1076).. . .

207\Jd at 628 . ’ ©or .
at %The cotrt relied on United States v Caroline Products Co 304 US 144,

8).
.98S Ct 1154 (1978) )
210. Id at 1155 .
211+ Heifner v Board of Educ , 32 Ill App 3d 83, 335 N.E 2d 600, 601 (1975)
, 212 Martin v Harrah Indep &School Dist , 543 P 2d 1370 (Okla [975), rehearing denied
January 13, 1976 . . Y
. / .
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professional .growth requirement’ that fallure to comply will cause the
. teacher’s salary to be frozen. -

The facts of a 1976 Oklahoma case were quite similar.?'2 After much urg-
ing by the board, the teackgr continued to ignore its professnbnal growth
policy, which stated that a teacher with a bachelor's degree must earn five

+  semester hours every threé years. The board carried out its threat not to
renew her contract, and the teacher appealed to the state’s,professional prac-
fices commission. While this appeal was pending. the teachet filed a petition
with the court for reinstatement and'damages. The trial court held for the
teather, and the court of appeals affirmed the decision. However. the
Oklahoma Supreme Court held ‘that the trial court was Without jurisdiction
bpcause the. teacher failed o exhaust administrative remedies A dissenting

judge pointed out that the board's ow rr rules provided the specific penalty of

*withholding the sala;\ Increment,

Urmuthonzed Absences

ThlS category of msubbrdmatlon cases typically does not involve violation
of board policy but rathker the teacher’s failure to comply with the board's
disapproval of a request. For example, a Kentucky teacher, after the board
denied his leave of a request. For examople, a Kentucky teacher, after the
-board denied his leave request. discontintied his dutm and began a paid
full-time job with the American®ederation of Teachers.?** The court ruled

. that once a teacher voluntarily vacates his position the board is under- no
obligation to rwnploy him. *

In Colorado a teacher was dismissed for insubordination after she ignored
the board’s demial of her request to be excused to attend a religious celebra-
“tion.?'* The state’s tegure panel upheld the boatd's actlon and the teacher
appealed to the Civil Rights Commussion rather than to the courts as provid-
ed by the tenure law. The commission held for the teacher, and the trial

court reversed the commission’s decision Finally, the state supreme court af- -

firmed the lower court rulmg because the teacher failed to follow prescribed
review procedure. - ‘

v Insubordination was also one of the charges against a New York teacher
who defied the rejection of his leave request 2'* The teacher had just return-
ed from a full-yvear'sleave with pay when he asked for twenty:one days to at-
tend a New Yark Unnversity Senate meeting as a member. He attended the

_,__meetmg and falsely certified that he was entitled to sick leave. The highest

state court upheld the dismissal . indicating thdt the evidence was sufficient
< A} -
o. 213 Mijler v Noe, 432 S W 2d 818 (Ky 1968) ™ )

214 Timberfield v School Dist No 11, 185 Colo 165. 522 P 2d 730 (1974). See M.
Rosenfeld. Religious Rights of Public School Teachers, 23 U CL A L Rev_763.791 (1874)
« 215, Pell v. Board of Educ of Union Free School Dist. No 1, 34 N Y 2d22, 313 N E 2d
321, M'N Y S 2d 833 (1964)

Y
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~ to support the charges of insubordiation, conduct unbecoming a teacher, " .-
and neglect of duty. - .
Corporal Punishment ‘ . " . \ .

~

Unless restricted by state law, school boards generally have the authority »
to adopt policy controlling the use of corporal punishment. Attempts to limit
the teachers” use of physical eans to control student behavior are often a
source of conflict. v ' . )

A teacher may not Be dismissed for violation of rules and regulations that
do not exist or of rules that are enacted after the al‘egea violation occurred.
In Colorado a superintendent accused a teacher of “physically manhandling
students” in her class “even though action of this sort is definitely against
stated school board policies.”*® In testimony, the teacheradmitted she occa-
sionally used Physical force in disciplining students. The Colorado Supreme
Court held, however, that the discharge was improper because “there was

o evidence that the school board had passed any rule os regulation regar-
%ing gorporal punishment. "

Neither may school administrators adopt rules banning the use of corporal
punishment in conflict with board%olicy. In this 1975 case,?® the teacher
challqnged her dis 1 for insubordination and conduct unbecoming a
~  teacher. T}? specific charges” llsted infliction of corporal punishment, ap-

plication of physical restramt, failure to prepare lesson plans, and writing a N
letter to the newspaper concemmg student abuse of teachers. The board
policy stated.
It is the teacher’s nght and dut\ to discipline. The teacher may use
corporal-punishment for purposes of restraining and cotrecting pupils
. the.same as a parent or guardian. Corporal punishment must
, re#sonable 1n manner and moderate in degree ' * -
The Teacher Handbook and the administrator’s instructions directed that
corporal punishment was not to bg used. -

Although a hearing panel found for the teacher, the board Tollowed the
administrator's dismissal recommendation. The court héld that the evidence
was insufficient 'to support the charges since the teacher had followed direc-

s+ tions regarding the lesson plans and thé one documented incident involving /
corporal punishment occurred three years before charges were filed. ‘

Mést often, the courts sustain the dismussal ‘of teachers who use corporal
punishment in defiance’ of administrative directives.® Jerry v. Board of

. .
'

218 Nordstrom v Hunsford, 184 Colo 398. 435 P 2d 387 (1967)
217 Id at 403. 435 P 2d at 397 '
218 Clayton v Board of Educ . 49 App Div 2d 343, 375 N Ywd 169 ( 1975)
219. Id at 346, 3TSN Y S 2d at 173
0. See e.g Barnesv Fair Dismissal Bd . 548 P 2d 988 (Gre App 1676); Carpenter v -
ity of Greenfield School Dist No 6. 358 F Supp 220 (E D. Wisc 1973). Beard of Educ., t
Mt Vernon Schools v Shank. 348 S W 2d 554 (Mo 1976
- . v .
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Education of Syracuse®®' is a recent illustrative case. The principal. had,
. xepeatedly warned a physical education teather to keep his hands off his
pupils. A heanng panel ruled that the evidence was not sufficient to justify
dismissal. The board elected not to follow the panel’s recommendation. The
- fellowing testimony convinced the court that the board’s actlon was war- °
ranted: :
[His acts included] . . stri’kmg children with dodge balls soccer
balls, hands-and fists, thro ing or pushing children against wallﬁ and
ﬂoors 50 as to strike their he and~knees, the pulling of hair . .*. and
the pulling of a child ’0) the ear. Some Children cried and shook with
fear and sought %o stay in their home room.?2
Elementa hool students testified that he called them “dummies, damn
babies, big babies, stupid baStards, little shitheads™ and used such other

terms as “the f-word, fesus Christ, bitch. . . ,"?®

Personal Appefrance \ .
" Hairstyles and modes of dress changed rapidly during the past decade.
For various reasons school Boards and scheol offieials resisted the adoptlon
of the new styles by both® students and faculty. Many bgards adopted
policies, regulations, or codes specifying acceptable personal appearance.
On occasion, an insubordination charge is made splely because the teacher
refuses to comply with an order to change his appearance. )

In Lucia v. Duggan, the teacher was ordered reinstated in his position
after he was dismussed for ignoring an order to remove a beard he grew dur-
ing a vacation period.??* The decisioni was based not on his right to grow' a
beard but on procedural grounds including the board’s failure ‘to notify him
of charges or of the consequdces of refusmg to shave and its failure to have a

~ written and announced policy on the wearing of factal hair.

In Flonda' a ?ederal district court -held that the school board’s fa;lqre to
reappoint the only black teache¥on the school faculty because he dlsobeyed
an order to shave his goatee was arbitrary, disciminatory, and rq:lally
motivated.2?> Therefore, the order of the board was nyfified. The court
cited Finot v. Pasadena City Board of Education, in which the wearing of, a
beard by a teacher was Reld to he constitutionally protected under the due
process clause of the Fourteenth Amendment.2%

Also, in Ramsey v. Hopkins the court declared. a printipal’s rule barrmg
must.aches was 10 violation of a teacher’s nght to due process ang equal pro-
tection of the laws.2¥ The court noted that "personal tastes of admmlstratlve

221 50App Pnv.2d 149.378 N\ Y S 2d 737 (1973) See also Thompson v Wake Cty Bd. of
Educ . 230 S E 2d 164 (N G App 1976)

222. Id. at 156 378 N.Y S2d at 744

223. Id. at 157, 376 N Y § 2d at 745 .

224. 303 F. Supp 112 (D Mass 1969)

225. Braxton v Board of Pub Instr of Duv*Cty 303 F Supp 477 (M. [’ Fla. 1969).

288. Id at 958 “
227 320 F. Supp 497 (.N D Ala 1970y .
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officials is [sic] ot a permissible base upon which to base rules for the
organization of public institutions.”®® Because the teacMr’s position had
already been filled, the court ordered that he bé offered another posmon in
the system. »

Teachers continue to challenge school board attempts to regulage their

pexsonal appearance. A superintendent qrdered a teacher to shave off his

‘beard before the school term began .?*® The teacher refused to doso unless his

appearance proved disruptive. No rule agaipst beards existed, and other
teachers had appeared in school wearing beards. and mustaches without
causing disruption. After he had worn the beard to class, the school board
dismited him for insubordination. The Texas Civil Court of Appeals ruled
that the contract had been illegally’terminated and awarded the teacher the
remainder of his salary plus interest from February 19, 1970, to Novembe
12,1975. f ' .

Dismissal actions have been upheld when the board had a written policy
regulating dress and grooming. For example, the Tennessee Supreme Codrt.
upheld the discharge of a teacher who refused to shave. The board regula-
tion said, m part, "No apparel, dress, or. grooming that 1s or may become
potentially disruptive of the classroom atmosphere or educational process
will be permitted.”® .

The Supreme Court has also ruled recently on the constxtutxonalm of a
grooming regulation in Kelly v. Johnson.?' The regulation, applicable to
male police officers, “wasdirected at style and length of hrair, sideburns, and
mustaches . . ~reards and goatees were prohibited, except for mpdxcal pur-
poses. . . ."®? Justice Rehnquist’s majority opinion indicated that the enact-
ment of the regulation Was not sd 1rrational that it Could be considered a
deprivation of the officer’s “liberty” interest in freedom to choose his
hairstyle. '

For those who might want 'to make#sweeping generalxzatxom from this
decision, it is well to remember the Court’s cautions. The opinion warned
that the regulation should not be viewed 1n isolation but "in the context of
the county’s chosen mode of organization for its police force.”233

When the state has an interest in regulating one’s personal ap-‘
.pearance . ....there must be a weighing of the degree of infringement
of the mdmdual s liberty mte’fest against the need for the regulatlon

228. Id. at 489

229, Ball v. Kerrville Indep. School Dist 529 S.W 2d 792 (Tex. Civ App. 1975). See also
Handler v. San Jacinto Junior College. 519 F.2d 273 (5th Cir. 1975), rehearing denied and
rehowwing en banc denied, 522 F 2d 204 (1875). See also East Hartford Educ. Ass'n v. Board of
Educ., 405 F. Supp. 94 (D Conn 1975) also upholding a school district’s dress code.

230. Morrison v. Hamilton Cty Bd of Educ , 494 S W 2d 770,, 771 (Tenn. 1873) .

231. 98S. Ct 1440 (19786).

,232. Id. at . -

*'233. Id. at ] . .

234 Id at 1447 . .
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. This process of analvsis justifies the application of a reasonable
regulation to a uniformed. pollce force that would be. an imper-
missible intrusion upon liberty in a different context.

I4

Protest . ;

Teachers who sreak out publicly on various issues may incur the

emplovers. Frequently, when such expressions are
crigicms’of the board, administrators, or some aspect of school operation,
punitive action resylts, usaally in the form of dismissal for insubordination.
Such dismissals maly result, too, from the teacher's protesting such things as
natienal policy.or speial injustice. In erther situation, the teacher disciplined
for such activiti€s hay be able to establish that First Amendment rights were

“violated. : -

The United Statps Supre;ne Court ruling in the 1968 Pickering case gave
great impetus to [removal of unwarranted restrictions on the tegcher’s
freedom of speech|and expression 2** The case resulted from the dismissal of
aVteacher who wrote a letter to the local newspaper cnticizing the ad-
ministration’s harjdling of past proposals ta raise school revenue and its
allocation of resodlfces betw een the athletic and the educational programsof
the school. The Court said, 1n fact, that the teacher’s right to speak out on
issues of public concern should not serve asa basis for his discharge

Following this ruling, the court of appeals of New York reversed its earlier
decision upholding a teacher’s dismissal.?* In, this instance the teacher ad-
dressed a letter to the teachers and the admimstration of the dlstnct;ntjciz-
ing the school board's failure to renew the contract of a probationary
teacher. This letter, written w@hout the consent of the probatiopary
teacher, contained sonfe factualggecuracies. yet- the court held that the
communication had no deleterious effects within the school system and was
insufficient to sanction disciplinary action

Later cases began to define the hmitations on the exercise of thes¢ con- -

stitutional rights Although.a cnitical letter was again the source pf the
dispute in Watts ¢ Seward School Board. the Alaska Supreme Court tfirm-
ed the dismissal of the teachers involved.?*” The court based its decision on
the following facts that, 1n 1ts opinion. distinguished this case fr()ijick(’r-
ing: (1) the critictms 1n the létter were directed toward a penbn (the
superintende’nt), (2) the statements were 1n the nature of grievances, (3) the
false statements reflected on the integrnity and professional ability of the
-

935 Pickeringt Board of Educ of Twp High School Dist No 2053911 5 563 (1968) See
S Mller. Teacher Freedom of Expression Outside the Classroom An lication of Pickering
and Tinker. 8Ga L. Rev 900-91% (1974) .

936 Puentess Boardof Educ . 24N Y 2d 996,302\ Y 5 2d 824, 250N E 2d 232(1969)

937 454 P 2d332 (Alas 1969), cert demied. 398 LS 92811970)

— 42 —

N

5y




¢ .
superintenident and concerned the day-to-dayo/peration of the school, and
* (4) the open letter was a source of community controversy.?*®
Even thojgb elements of protected free speech may be involved, there
may be other | ggmmate reasons for the nonrenewal or termination of the
teacher’s contract. A Massachusetts teacher claimed that the dishissal was in .
reprisal for a letter he had written to the newspaper ¢riticizing the prin- .
cipal's proposal for using federal funds ® Testimony revealed, however,
that the administrationsad informed him prior to the publication of the let-%
ter that his retention was tenuous.,
” Slmllarlr, the federal district court in Connecticut held a teacher’s refusal
to report to the principal's office as directed sufficiently justified the ter-
mination of her contract.*® The teacher's contention that her Fitst Amend-
" ment rights were violated,developed after she defied a board regulation pro- :
hibiting the distribution of certain types of printed materials. The court held
that the regylation was not constitutionallyaoverbroad. The record showed
that the school situation was extremely tense and that the materials
distributed by the teacher included leaflets from the Revolutionary Youth .o
Movement, a press release from the United States Labor Party sharply
critical of school programs and employges, and another leaflet urging
students to “‘smash’* the work study progra%“’
The judicial attitudes toward oral commhunication appear to fall into a
pattern simdlar to those established toward written comnfunication. An In-
" diana school bgard charged that one of its teachers “exhibited a general at-
titude which loses a refusal to cooperate with school authorities on mat-
+ ters related to school administration.”*** This charge stemmed from the
refusal of the teacher, a member of a negotiating team, to retract a state-
" ment made at a meeting of the teachers' association. The statement said, in
part, that “the school administration was trying to buy the teachers off with
4 little itenis at the expense of big ones. ™ Since there were no other eharges,
the district court held that the dismissal, based solely on such statements,
was unjustified and constitutiorially impermissible. ’
\,/

~

~ As in written communication, obvious personal attacks are viewed dif-
“ferently by the courts. Ifi Connecticut a teacher failed to win a contract
. renewal.?** Dissatisfaction with his teaching assignment prompted him, jn .
an open ‘meeting on school problems, to label the diréetor of secondary
education a liar and to.question the integrity and honesty of the entire ad-
ministr?tive/,sfaff. His statements were expressed after the meeting's

e

238 ‘1;1 a1733.\739 \ T ,

239. Gorham v yewett, 392 F Supp 22 (D Mass 1975)

240. Gulbertson ¥ McAlister, 403 F Supp 1(D. Conn 1975). oo
241 Id. at 3. .
242. Roberts v Lakg Central School Corp 317 F. Supp. 63, 84 (N D Ind. 1970). {
243 Id.- st 83
244 Jones v, Battles, 315 F Supp 601 (D Conn 1970)
. =
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guidelines were read, which stipulated there should be no mention of per- _
sonalities in the rematks to be made, In his opinion, Judge Clarie declared: .

Thie pladwtiff's abusive language'directed toward his superiors was of
such a nature as to.destroy any Nkelihood of a future professional
relationship between him and the administrative staff.

" The plaintiff's reckless, unsupportive, and subjective .accusations
plant the seeds of disruptive dlssentloﬁ}among the many. The stan-
dards of professignal conduct exhibited' of a public school teacher
must never be lowered to the level of name- callmg and abuse under
the guise of protected free speech.?*

The court found that the conduct of the teacher transgressed the protectlve
limits afforded him under the law. ’ .

In Ahern v. Board of E(_iucgtwn of Grandview, the courts rejected
Nebraska teacher’s requests for injunctive relief under the Ciwil Righ
-Act.*%aflhe teacher’s unorthodox teaching style and her outspokenn
result® in warnings by the school administration. The incident leading
her discharge occurred when she returned to duty after ar%ence a
reacted to a report abaut problems between a substitute teacher and her
students. The plaintiff said to her class, “That bitch! I hope that-if this hap-
pens again . . . all of you walk out.”"%*” One of these problems, a slapping in-
cident, was role-played in her other classes The teacher encouraged her
students to develop a proposal for a school regulation regarding corpgral
punishment. In regard to the teacher’s statements in the classroom, the cqurt
said:

I am persuaded that the exercising of a constitutional right was no
the reason for the dischargg. Although a teacher has a right to expres
opinions and concerns, as does any other citizen on matters of publi
concern, by virtue of the First and Fourteenth Amendments,
doubt that she has the right to express them during class in deliberate
violation of a superior's admonition not to do so, when the subject pf
her opinions and concerns is directly reldted to student and teacher ™

discipline.®*®
ibls ex

~
tend to nonverbal expression. For the most j)art the decnsnons on tlydent

248. Id. at 607, B

246. 327 F: Supp 1391 (D Nebr. 1971) See N Miller, Teacher Freedom o, Exprfnlon
Within the Classroom, 8 Ga L Rev, 837-897 (1974).-

247. 1d at 1393 o

248. Id. at 1397.

249. See e g McCollum + Board of Educ . 333U S 203 (1948) and Tinkerv D
dep Commun School Dist . 33U S 503 (1969)
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say the pledge of allegiance in her class as required by state law.?®® Her
refusal stemmed from an objection to the words “liberty and justice,for all.”
She did not aet disrespectfullytoward the flag nor encourage her pupils to
follow her example. The Second Circuit Court held that the teacher’s expres-
sions of protest were mdeed protected from encroachment by the First
Amendment. - . .
On the other hand, a federal district court deemed.a New York teacher's
_ refusal to affirm her support P the federal and state constitutions as not be-
ing protected by the First Amendment.?® The teacher, a mémber of the
Quaker sect, claimed that her religious beliefs did not permit her to comply
with the statutory requirements. The court differentiated between an “ab-
solute” freedﬁ of behef and a “‘conditienal” freedom of action.?** The state,
according to'the opinion, had shown the required cpompelling interest to
justify mfrméement on.this conditional right. The state’s interest was in the
teacher's influence on children. o
A final Case involving teacher protest was reported in its edrly stage in the
previous monograph.*** At that time'the New York commissioner of educa-
tions had upheld the dismissal of a probationary teacher for his refusal to
comply withf the school board's directive not to wear a black armbandto
protest the Vietnam War. By 1974, his appeal reached the federal district
court.*™ The court yecognized that the actions of the teacher were constitu-
tlonally protected. Since the board could not show that amy d)sruptxon what-
sever resulted, the court overturned the dismissa] and awarded damages in
the form of back pay and attorney’s fees. .

Curricular Decisions .

Does First Amendment protection extend to the teacher’s choice of
instructi materials? As denfonstrated by the cases that follow, public
school t*ﬁ are asserting a constitutional right to academic freedom. The
insubordifiation chargt arises when the teacher is ordered to stop using the
materials in question, but refuses to do so. :

This situation arose in Massachusetts when a teacher was suspended’for'
assigning, after she was asked net to do so, an article in‘the Atlantic Monthly
(student edition) th4¥ contained a vulgar term the board of education, found
offensive.?®®* The court directed the reinstatement of the teacher after

-

. 7
250. Russo v. Central School Dist.’ No 1, 469 F.2d 623 (2d Cir 1972).

251. Biklen v Syracuse Bd of Educ., 333.E. Supp 902 (N.D.N.Y. 1971)

° 252, 1d. at 904. . )
253. Agpeal of James, 10 Ed, Dept. Rep. __, NY Comm'r Dec. No. 8165 (1970)
254. James v. Board of Eduf. of Cent. School Dist. "Jo 1, 385 F. Supp. 211 (W. D NY

1974)..

255. Keefe v. Celnnkos 418 F 2d 359 (1st Cir. 1969). The court referred to the Word as “a

strong expression for ansincestuous son * ' b

. -
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reviewing the article, affirming its literary merits, and noting the use of the
offending word in other wotks in the school library. v
- The facts were quite similar in Parducci v. Rutfimd.** In this instance the
assignmént was a short story by Vonnegut entitled “Welcome to the Monkey
House:” The principal and the associate superintendent objected to use of
 the story because in their opinmon it advocated “killing off elderly people
« and free sex.”?" They asked the teacher to discontinue using the stor,\':#
teacher declined and was dismissed In considering the constitutional issUes
. raised, Chief Judge Johnson said: . i
- Although academic freedom 1s not one of the enumerated rights of
the first amendment, the Supreme Court has on numerous occasions
emphasized that the night to teach, to inquire, to e aluate and study
is fundamental to a democratic society. . . . ’ .
The right to academic freedom, however, like all other constitutional
¢ rights, is not absolute and must be balanced against the confpeting 1n-
) ¢ terests of society. The court is keenly aware of the state’s vikal interest *
in protecting the impressionable minds of 1ts young people from any
form of propagandism 1n the classroom.?® ..

~ In ordering reinstatement of the teacher, the court considered other fac-
tors: (1) the administrators lack of expertise in the study of litérature, (2) We
absence of a writteh or announced policy on selection. of instructional
" materials, and (3) the inclusion™of other works wath equally controversial

(. language and philosophy on the school’s Enghsh department reading hist
The forbidden publication in a 1976 case w as Catcher in the Rye.*” Ater
parental objections, the superintendent and prineipal talked to the teacher
- and secured his agreemenit not to use the book. Later, howesver, the teacher
allegedly restored it to the curriculum. The board«dismissed the teachgr for
insubordination based on this chargé and another charge that he walked out
of conference with the principal and refusedgto return. In formulating 1ts

opinion the court observed: .

Balancing the rights and advantages of academic freedom versus
. some measure of effective control 'over thecontents of a curriculum
presents an enormously difficult problem to individual teachers and
84 administrators 1n modern schools as indeed to the courts, particularly - -
when an obscenity factor 1s m\ol:jd.m ) ’

!
* v
The court went on to analyze the hooH In question. / o
) As English is perceived today.@le novel 15 well written, but as is
s ' customary in popular best sellers < a chapter or two dealing with
956, 316 F Supp 352 (M D Ala 1970) \ -
257. Id. at 353. s
958, Id at 355. . ,
. 959 Harris v Mechanicville Cent School Dist . ___ Misc 2d ___, 382N Y.§ 2d 251
(1976)
. 9260 Id. at___. 382 NYS 2d 253 |\ ¢
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Nt yﬂbthfnl protagonist’s groping, fumblmg sex hfe and, horrible to

" confemplate, the author indulges several times in a well- known com- ,

mgn.vulgarity, thesuse of the word-"f--k.” This ancient angl sakon
our-letter ‘obsceniy is. one mot ynknown outside the claSsngom tp~

. high sthool studénts and"their jyiors. . ... Jt is difficult to imagine

how € presence inthe 1 ¢ rrlculum.of a book contammg such

latiguage Tould possibly haVe gny serious inde ndent impact on the

.. morals and behavnor of the s dents or the or dministration of
the Schpol ” .. ;" ﬁ Y s ~

* [ 4

Although the court’s dicta makes interesting reading, it relatey onl

dlrectly to thé. rationale for overturning the dlsmnssal——a violation of
.+ substantjve due process. As in the p’revnously mentioned cases, there were no

‘boaﬁcnes or directives éoncerning the teaching of the subject matter in

Yuestion, nor was there testimony of witness& éstablishing that the teacher

had failed to-follow the _agreement with the administrators on its use. The

court lgdlca@ that the matter of disciplining the teacher should be return-

" ed'to theboard | td copgider sgme penalty provided by Taw short of dismissal.

Not all dxsputes hoice of sub)ect matter ;nvolve the allegation
,ghgt the matérfals are e. An Arkansas teacher’s dis for insub-
\ation resulted fron hag choice of topics for the * “Thin d Do” exer-
cisec of her‘lementary school class.?®? The pupils, for example drew pic-
tures flustrating their feelings concerning an'fnoperative ing fo;ptam
.. _~and wrote letters to the school mafeteria. director asking why®Miw-rather than
" cookéd carrots’ cbuld not be served, pointing dut their greater nutritional
value. The federal distri®court hel t, the nonrenewal of the teacher’s
contract violated her substantive due process rights. Likewise, the Fifth Cir-
cuit.Col_l,LQrdered reinstatement and sustained the award-of+«damages to a
’Eexas teacher ‘dismissed for msubordmaﬁon ‘because he included a unit on
- race relations and the Vietnam-War'i in hls'twelf}h grade cg ics and political -
- scxenceclasses 23, - . e
‘Both nonrenewal and termination actions have received- ]udlClal approval
when the school eXer(;lSqd'ltS statutory right to determine the curriculum in
Hdvance of any offense. Fer example m a Mlssourl gase, Saunders v..
Reorgamzed School. District No, 2.2 the state supreme codrt upheld the
d'lsmlss,al of a tghche;r ‘who would gt use the prescnbed course'of study.
* Also, a Flonda teacher was unsuecessful in his efforts tohave the court order
hxs contract tenewed. The teacher Bad rejected the board's stnpulatlon that
as a*qgr)ndutlon to his reemploy ment he stop usﬁg the classroom to attack the

» X . va .
% Y : l ; S
v 3 » . - . . ’
- ‘ .t
. .

2 <

261 Id. at _ $82 N.Y. S 2d-256 i .

262, Downs v Conway School Dist., 328 F Supp 338 (E.O. Ark. 1971). .,
263. Sterzlng vs Fort Bend lndep Schooerlst 496 F.2d 92 (5th Cir. IQN)
264.° 520 S.W.2d 29 (Mo. 1975) i .
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administration and to dlscuss his persenal expenences with prostltute7 5
masturbatton, and homosexuals. %5 & * . . . ,
Finally, academic freedom and First Amendment rlghtj in the choice of
. course content will not protect the job status of ®achers who may legally bes
dismissed for other reasons. Teachers who alleged-that their contfﬂcts we
not renewed becayse of suctiactivities as playing records of Hair andmlic
Restaurant and dlscussmg Vietnam, political me#ss, drugs amﬁlpp
ed to prove that this was the real reason.?® The Tenth Circuit Court fou
that the evidence supported the board’s list of charges that ircluded ins
ordmatlon and causing dxsharmon,\. among ‘the faculty. . 8-

° -—
N

Emp[abﬂ/Employee Conflicts ' L .

-

Disputes between teacheggand boatds of educatlon)na\ develop over a
variety of issues not previously- .dcussed. When such disputes lead to the
employee’s defiance of school board policy or to the emplmee s interference
with school operations, the board may legmmatel) disiss the employee for
insubordinati . . (

A teacher neyg o the Idaho school district Tailed tg sign and return the
written contract tendered to hig and to present a valid teaching credential
. for registration by school -officials.?¢” He, continued to ignore this require-
ment even after he was advised that 'he could not be paid until he complied.
The court recognized both the po“ er.and the duty of the board to terminate =~

" .the teachgrs empluvment . / .

After sexil unsuccessful attempts to get a Minnesota hlgh school teacher

to fill out-@tain” forms used in evaluating the foreign language and social
studies departmer‘ts the ‘board dismissed himg for insubordination .2 .The
state supreme court Cupheld the dismigal as a reasonable and.pomtltutlonall\

« acceptable exertfise of the board’s ‘discretion. .

A Louisiana board of education dismissedas teachu for insubordination
because she refused to comply with a new ly- 1nstituted policy requmng‘
) physial examinations 3 The policy speciffed that each teacheWwas to have
/ " ythe examination arinually by a physician of-her choice and that the examin-
ing.physician was to send the board his appraisal of the teacher's fitness'to
carry out thet tcachn{ assignment The appellate court uphcld the acti f
the board . -

- N T
.
.

265° Moore v The School Bd of (,ulf Cty 364 F Supp 355 (N.D Fla, 1873) See also .
_Bowles v Robbins, 359 F Supp 249 (@ Vit 1973) ’
d 266 Mdamsv Campbell Cty School Dist;, 511 F 2d 1242 (lmh Cir }975) See also Powers
v. Marcos School Dist~ R.Bs-8, \ioﬂtezum’af:ty 391 F Supp 322 (D. Celo 1975) Thi.s
8" decision was affirtned: 539 F.2d 38 GIOth Cip 1976)
267, Heine v School Dist No 271, 85 Idaho 85, 481 P 2d 311 (1971)
268. Ray v Minneapolis Bd ,of Educ., 202 N W 2d J5 (Minn. 1972)
289 Pitcher v Ibena Parish ScHool Bd 280 S¢* 2d 603 (La App. 1973)

-

-




[}

| system may justifiably demand more from its teachers than
classroom instruction. A chronic refusal to comply with

e reasonable administrative obligations can surely have a-disruptive ef-*

.+ fecton students, fellow teachers and administrators alike and conse-

\\ -~ quently poses,a threat to an‘optimum learning environment.?”®’

The teacher’s violations of administra'\tive rules included being late to class,
. \ failing to supervise classes, and failing to prépare course qutlines. The
\teacher also read to her students a reprimand she had recelved from the pnn~
cipal. Lo e o, “ T,
In a 1975 civil rights suit, a black Arkansas coach contended that the
- rexsor for this dismissal was his civil rights activities rather than insubordina- -
tion as charged.®”* Thé hoard was able to refute this clalm))) showing that
after.he had moved up through the system to the position of head coach, he
ately ignored the administrator's directive not to play a student
ineligible for regularly scheduled games. Although the student was
ineligible for the tournament, the ggach listed the name on thé
roster; then he played another student unde rme. The court conclud-.
ed that théev?aqp sufficiently‘justified th ‘saction. -

Another Arkansas coach bec € uncoo we after he was passed over

~

for the athleglc director’s position. As conditions contmued to deteriorate,
. the Woard chiose not to renew hls contract The courgdescrlbed the situation
thusly: ) .

If is a sad story. Bat it is the type of problem that confronts school
Heards, ‘unfortunately on not nfrequent occasions—the type that
totally involves the entire school community. This particular school
community has finally resolved the problemy It cannot be said that it
did so in an unfair or arbitfary manper. The matter should therefore
'remam at rest.?"

The court held that no constitutional rights wese_infringed, but it did
observe that “[n]o adequate and comprehensive rationale has yet been enun-
ciated by the Supreme Court in this type of casgg’*"* According to the opin-
~ioh, “there was substantial evidence &om Wthh the Board could find that

he was insubordinate. "™ R

270, Skmavd v. Boart of Educ of Town of Groton, 473 F 2d 088, 995 (2d Cir 1973). See
also Caldwell v Ecorse Bd. of Edue.¢ 17 Mich. Apg 632,276 N.W.2d 277 (1869); Calvin v.

. Rupp, F Supp. 358 (E.D Mo. 1971). =

272, Williams y. Day, 412 F. Supp. 336, 348 (E D. Ark 1976).
273. Id. at-348. See Bishop v Wood, infra note 278 in which the Supreme
consider this type of case.

271.+Cato v. Callins, 894 F:Supp 629 (E.D. Ark. 1975). g
C id

- 274. Id at 348. See also Cullahtn v. Price, 513 F.24 51 (5th Cir 1975); Petersburg Educ.

Ass'n v Petersbyrg School Dist. No. 14, 543 P 2d 35 (Ore. App. 1975). Rumora v Board’ of

_* Edyg,eof Ashubuln.43 Ohio Misc. 48, 335 N E 2d 378.(Ohio CH. App 1975)
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. The next example concerned the nenrenewal of the contracts of two
teachers whose views conflicted with the school's administration.?”® One
teacher claimed’that the nonrenewal cime in response to her appeatance oh
a radio show tofdiscuss the board's dress code policy, while the other main-
tained that her release#resulted from the en,couragen_]engshé gave studentsin
publishing ap’underground ndwspapet.. The superintendent listed 1nsubor-
- dination as one of the reasons for recommending dismissal. In the civil rights
action that followed, the federal district court held for the board. However,
the Tenth Cireuit Court ruled that the evidence sufficiently supported the
latter teachér’s claim. The decision was vacated'in part and remanded for
further proceedings, -t .. .- v
In another of the many § 1983 actions, a special educategn teacher in-
stituted a suit dgainst the superintendent .and members of the board alleging
that her due procesg and First Amendment rights had been infringed.?™ The
« &teacher had become involved in an effort to assist a pregnént%tude;\t_cnd ’
M-advised. the girl of her right to an abortion. Subsequently, the girl
became a ward of the state. A dispute arose when the & elfare department
decided againgt an abortion, 4nd the teacher objected Although these ac-
tivities represented part of the reason for_the board decision not to renew the
teacher contrdct, the district court ruled that fhe activities exceeded pro-
tected free speech Affirming the district court decision, the Tenth Circuit
Court said, “Persomality differences or difficulty 1n getting along with others
are simply nat the kind of accusations which warrantahearing "7 .
Finally, the United States Supreme Court did hedr this ty pe of gase 1volv N
ing thexcontested,dismissal of a public employee ™ A-police officer in North
Carolina was privatgly told that the reasons for his dismissal were failure to~
. follow"* orders, -poor ﬁitendancc at police trammg <lasses. causing low
miorale, and cofiduct unsuited to an officer The employ ée argued that these
- reasons were false Relwing on 1ts Roth degision. the Court declared: “Even
so the reasons stated to himain private hadiio different tmpact onthis reputa-
tion than if they had been true "2* Thus, thete was no “hberty” violation. .
The Court went ontosay.

The federal court s not the appropriate forum in w hich to review the
multitude of persorinel decisions that-are made daily by public agen- / )

.-

/

cies We must aceept the harsh _fact that humerpus nditidual
mustakes are nevitable an the day t day admunistration of our af-
fairs. The United States ConstitutiNwannot feasibly be construed to
require federal judicial reviéw for evers such error ¢

-

75 Bertotv School Dist No. 1, Mbany Cty .52% 2(?117} (10th Cir 1975)’.*rehe ring

“denied
276 Gray v 80100 Gty Interggdiate Educ Dist . 520 F 2d 803 (9th Cir 1975)

277 Id at 808 * .

278 Bishop v Wood, 98 % Ct 2074 (1976) .
279 Id at 2080 N N
0. Id -
D - ‘
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NBy a five-four aec.ision, the Court affirmed the dism&@‘l, ) ) '
Unprofessional Conduct - .7 .

w

“Uhprpfessiofte conduct’’ or “conduct unbecoming a teacher” is the most

n‘bulous ground for dismissal considered thus far because there are no ab-

. " solute standards of teacher conduct.?®' Many of the situafions are similar to

* thoser resulting “in_dismiss for insubordination . with an tmportant .
difference—the alleged misconduct of the teacher does nat usually viglate a
board’s pOllC\ or an administrator’s directive. While the charge is often
coupled with *other sfated g{ounds for the dismissal, it lS ,occasidnally the‘f
single justification u
" The choice of t

hing methods and materials tg which th%ol s ad-
ministration objécts maV result in charges of" unprofessxgnal conduct.
Academic freedo tions were raised 1n Mailloux ¢. Kiley.?* This case
was sparked by dismissal of an English teacher for conduct unbecoming - - ’
a teacher. Pie specific incident was the teacher’s writing on the chalkboard,
in connection with an incidental discussion of social tdaboos, ‘the’ familiar,
four-letter slang word for sexual interc8urse. In response to the teacher’s
assertion that he was deprived of his rights under the First Amendment, |
1 Judge Wyzanski noted that the question whether the Constitution gives any ° -
right to use a partlcular teaching method or leavesthe decision to the school
authorities is undecided He based his order for the teacher’s reinstatement
on'the ‘absence of a school board policy prohibiting the particular teaching
method used. A three-judge court affirmed the decision.
+ A California teacher was unsuccessful in getting the court to overturn the
nonrenew al of his contract ®* At the urging of his students, the teacher had
. read to his English class an anginal short story. This story about the funeral
» 0f a young black man contained the ex ressxon “white d?a!ﬁer fuckin-pig.”
The appellate court affirmed the deusmns trial court demmg the
teacher’s petition The court néted:

A teacher i1n a ﬁubhc school district is regarﬂed by the public and

puplls 1n the light of an exemplar whose words and-actions are llkel)

» tobe follow ed by children coming under his care and protection.?*
~ L]
The use ot coarse and’\ulga&language without legitimate professional pur-
pose, according to the opinion. did not have constitutional protection
The court saw no academic or professional purpose served by the punish- -

ment assessed by a tenured Louisiana tqacher > He required that two girls

E ’

. 281 The statutes of only o&e state dxstmguuh between “conduct unbecoming a teacher”
,and “unprofessiénal conduct .
282 323 F" Sapp 1387 (D Mass 1971) -
» 283 Lindros v Governing Bd . 28 Cal App 3d 495, 103£al Rptr 188 (1972)
» 284 Id at 499, 403 Cal Rptr- at 193
285, Celestine v - L.afayette Parigh Schapl Bd | 284 So 2d 650 La App 1973) “a
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- dismissal of eighth-grade teachers for using a“poem describing the pleasures and benefits of

RIC

.
N .

.'in his class write a vulgar‘féhr-létter word on the blackboard one thousand
times for having said the word aloud - The court held that thedsoard hadenot’

‘used its discretion in dismissing the teacher. .

In # complicated 1976 case. the Seventh Circuit Court_ seversed and
manded a federal district court’s decision enjoining a teacher’s discharge
for anprofessional conduct.® The teacher had requested the injunction .
when told by his superintendent+hat hggmight be subject to discharge for us-
ing an instrument called the “Human Sexual Awareness Inventory™ in his

“Contemporary Living” class The record déscribed thé instrument, wh
the teachef devetoped in connegtion avith his teaching duties 1n rgdlitary ser-
vice. The inventory consisted of four pasts: Pdrt I contamed:lme.dra“mgs of |
male and female figures with directions requiring the sexual parts fo be
watched with their proper names; Part II al‘sé.used thg line drawings but re-
quired matching with ~street” names; Part III included forty true-false
items. for example, “Virginity 1n women 1s an important factor in determin-
ing success in marnage”; and Part [V was made up of twenty items. such as
"Engaging’in sexual folatibns with mofe than one person at a time (group
sex) is alright.” to which the students were to respond on a five point agree-
ment/disagreement scale. . ) .

. An [owa teacher succéssfully challenged her dismussal for itting ob-
jectiondble language 1n a class play that she directed’ In atte g to gomp-
Iy with imtial,objections. the teacher had altered the onginal script The
court described the legal status of academic freedom of high school teachers
as “the substantive right of a teacher to choose” a teaching method which 1n
the court’s view served a demonstrated educational purpose, and the pro-
cdural nght of a tea®her not to be élwharzea for the use of a teaching
method®hrek w as not prescribed by regulation T )

Protest actnties sometimes lead to unprofessional con#8ct dismissals. Six
Bostah teachers were dismussed-for conduct unbecoming ‘a teacher, and their
disrgiesals were affirmed by the courts The school at which the teachers
tauz“as the focal point of a cofitroversy concerning the extent of direct=
community participation, or control. that should be exercised or permtted

in the schools On the first day of school a demenstration took place in which-
several persons entered the school dnd disrupted the classes” On the follow-
.ing day. after bemng barred from, the buildini by the pohce. the

286 Fern~ Thorp Public School Dist . 532 F 2d 1120 {7th Cir 1976) .
287 Webby Lake Mills Commun School Dist . 344 F ,Supp 791 (N D lowa 1972) See
also Brubaker v Board of Educ . 502 F 2d 973 (7th Cir '1974) 1n whigh the court upheld the
" drug yse and illicit sex, and Board of Trustees of €lark Cty  Schodi Dist- v Rathbun. 556 P,2d .
548 (Ne¥v. 1976) 1n w hich the court overturned thghonrenewal of a teacher's ontract on First -
Ameadment grounds . .
288 DeCaniov School Comm of Boston, 260N E 2d 878 (Mass QTO)‘..am)eal‘dumhxd.

410U S 929 (1971) .. .
= Yy ’ . < .
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demomtrators went to the playground where the” children were being
assembled and anndunced that there would be no school that day. The of- .
fense began at this point: ¢ ) R

>

. The six plaintiffs without j
the consent of superiors at

forming, consultmg with, or obtamning
e school agcompanied the. demonstrators

(described as a lib?'atlon sthool) and
for thelentire day~ 2%
suspended and latef dismissed.

~

The Eiéht{Circuit Court upheld the dismissal of a mathematlcs'tgache; L
whose in- and out-of-class protests exceeded the bounds of protected free
speech. 9 The decision affirmed the district court's ruling that the teacher’s
actions and suggestions that the studeats get.the R.O.T.C. recruiters off
aampus disrupted the school and interfered with 1ts operation. The board
had offered-the teacher a hearing, which he refused to attend. .

Teachers may face dxscharge for ung@sslonal conduct because of thexr -
supepvision of their own’ children. ‘A Nevada teacher's contractewas not

ed becauserhe permitted and.even encoutaged his daughters not to at- .
tend school. The court upheld the dismissal and noted that a teacher’s right
.+ to teach could not solely dependson his condlic]tthe classrgom.®!, -

In Cookg. Hudson, ™ the-nonrenewal resu from the teachers’ sending

thelr own children | to a private segregated school The school board argued

‘e that the teachers would be less effectiy e because their students would feel a
sense of inferiority. Qn the other hand, the teachers clajmed that the action

. violated their constitutional right of assoctation The 1 federal district court

“sustained the board's action, and the Fifth Circuit Court affirmed. Thé - “\

United S.ta\es Supreme Cour't heard arguments but dismissed the appegls - {

because of itsJune 24, 1976, decision prohibiting private schools from reject: . .

' ,g appllcalis on the basis of race. Justice Burger did point-out, "Few
. amilial delisions are as immune from governmental inteérference.as parents’ o
. ch.oxce of "a school for their children, so long as the school chosen otherwise
Jneets the educational standards imposed by the state.
One, of the most unusual cases in this area was a § 1983 action b)va teacher
*against a county court judge.***he teachen appeared befdre the )udge on d
] charge of driving without a license Priar to the heanng the judge learned.of -
Ly — s v . , .
289. Id. at 678 ’ .
200 Birdwe]l v. Hazelwood School Dust. ;491 F 2d 490 (8th Cir 1974) | N
291. Meinhold v Clark-Cty School Dist+ 89 Nev 71. 506 P 2d 420 (1973) .
202. 511 F.2d 744 (5th Cir 1915)
293. Cook v. Hudson, 511 F 3d 744 (1975),vert granted March 1. 1978, 96 S Ct - 1408 .
The appeal was dismissed in December See Attendance Lgw for Teachers’ Kids No Longer an
Isrue, Says High Court 4 ScuooL Law News 10 December 10, 1976

204. Id
295. McGlasker v Cllton 397F Supp 525 (N D Ala 1975)
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- would resign, pay his debts to lending agenci

other violations including two speeding tickets, impro;er license plates, and
failure to appear in court. At the hearing the judge directed that the defen-
dant be jailed. Next day the judge informed him that as a school teacher he
was setting a bad example and offered to drg the. charges if the teacher

f the community, and leave
"the coynty. The court ruled that judicial immumty protectéd the judge. His

directives to the teacher were “at™Wworst no more than acts 1n excess of
’ '

jurisdiction."’l . '
Unfitness to Teach * ' : '
The specific charge in a number of recent dismissal actions has been “un-

fitness” to teach. Conduct that provides sufficient evidence of the teacher’s
unfitness is generally serious enough to justify revoking the certificate as well
as terminating the employment contract. ' ’
Missing school for a pleasure trip to Jamaica (although+permission was
denied) did not establish the teacher’s unfitness to teach. However, the qourt
did sustain the dismissal on another charge: that 15, her “services were un-
profitable” to the school.?” The teacher belatedly claimed that the matter

" should have been submitted to arbitration, but the court-roted the un-

timeliness of this clairh. . T

A Michig&appellate court held that the board failed to sustain its burden
of Preof that a tenured teacher was unfit. *** Testimon) established that her
students’ achievernent level was equal to that of their pegfs The court said;
“We . . . intend to require discharges of tenured faculty based on curnculum
palicy to be rationaly and spécifically related to a detnmentaleffeptson the
+school and its students.”™* * )

While inadvertently bx{ﬁng a gun and ammumtton 1nto the classroom

_Mmay represent a “grave lakk of judgment,” 1t does not. observed the court,

eyidence “unfitness to teach “® The teacher, a licenséd ‘gunsmith, had nat
realized the articles were 1n the pockets of a ski jacket he wore to school
Twelve years of satisfactory service could not be justifiably terminated
because of this one incident

Behavior of a mere serious natdre such as a félony conviction may repre-’

sent sufficient grounds for dismissal. A California teacher was discharged
under a state statufe authonzing dismissal on rconviction of a felony or any,
crime involving moral turpgude "> The teacher pled guilty to possession bf
rparijuana' and was sentengced to two years' pr()ga*l, Follow ing spcce&sful

‘

: : S ¥
208, Id at 527 . » . X
207 Ferald v City of Ellworth Superintending School Comm . 342 A 2d 704 (Me 1975)
208 ‘Beebee v Haslett Public Schools, 86 Mich App 718,239 N W 2d 724 (1976) °
209° Id at 730 )
300 Wright v Supenntending S¢hool Comm , 331 A 2d 840 (Me 18755 *° .
301 Governing Bd of Realto Unified School Dist v Mann. 54 Gal Rptr 6% (1976
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completion of probation, the criminal court declared the offense to be a
misdemeanor. However, thé appellate court affirmed the dismissal.of the
teacher based on the driginal conviction.

In a somewhat similar NeWw-Mexico case, a beginning teacher appealed her +
dismissal.** The school !board dismissed her after learnin that while a
university student she plead guilty to the charge of unlawful distribution of
marijuana and was currently on dge-year probation. The teacher first ap-
pealed the dismissal to the.state board; " Which heard new ev1den<k and af-
firmed the local board's action.

The compllcatlng factor in this case was the state’s Criminal Offender
Employment Act (COEA) that provides only two grounds for dismissal: (1)
that the . gmployee had .not been rehahilitated and (2) that the conviction
related adversely to the positjon. The state supreme court ruled the state
board had sufficient evidence to conclude that the teacher had nat been
Jehabilitated. The’ probatlon officer testified that the teacher became angry
when she was not permltted to see‘he‘ file and made derogatory comments
.about the laws and “narcs.” When a student’ had asked the teacher about us-
ing drugs, she told him "he could get in some trouble because of some bad
" laws, but for him to do what he wanted.”>® The board ‘was not estopped
from dismissing the teacher because the offense occurred before the teacher
was hired. ; .

A Florida teacher was arrested, tried for first degree murder, andjac- '
quitted by reason of temporary insanity. He was then committed to a mental
hospital for a brief period of time. Upon release- the teacher ‘requested

* reinstatement and restoration of tenure‘gtatus, which the board had approv-
ed with more than one year of the probationary period remaining: The,
board refused, and the' teacher sought judicial relief. The court concluded
that the board was not estopped frq enying nure since failure to com-
plete the probationary period was caused by the mprloyee's own conduct >

A Michigan case devg‘lgped from an unusual set ‘of facts. s The school
board offered a.contfact to an cant at midyear. He began teaching
prior to taking a “pre-employment physical examination'srequired by a pro- -
vision of the collective bargaining agreement. Although the teacher’s ap-
plication listed his healthqs excellent, the examhnng physman s report in-
dicated “internal disorders caused by nerves” and that the “condition could
worsen with attacks lastmg two or three days several times a year.” Ac-

»” cording to the report, mous disorders were dae to the teacher’s

302. Betrand v New Mexico Statd Bd. of Educ , 88 N. M 611, 544 P 2d @l 76 (1975).
303. Id. at 614, 544 P 2d 1179. L
304. Williams v. Board of Pub Iristy. of D\de Cty , 311 So. 2d 812 (Fla. ADp. 197§).
305. Ferndale Educ Ass'n v School\Dist for City of Ferndale, 87 Mich. App.
N.W.2d 48] (1976). LY
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homosexualm After recexvmg the report, the“board notmed the teacher
that his employment was terminated. .

The teacher challenged his release} and t& matter was submltted to ar-
bitratiope The board contended that the teacher had never become an
emplByee of the district®nd therefore 1t #fed not give him & hearings The
teacher argued that the physician’s report was accurate and that he was
entitled tp be heard The arbitrator ‘decided ft,t the teacher was an
employee and that he 1n fact w asWptitled to a heafing The board\decided to

’ ignore the arbitrator's decision. and the teacher appéaled. The tnal court

held for the board. and the teachter again appealed The appellate court -
reverséd, indicating that “the potentially great harm of the allegations of
homosexuality and the resultant dlsmlssal require that he be given op-
portunity to refute them. ™ - .

% !

Immorality ’ ' <o -
Articles by Punke and Koenig stress the \anet\ of behatiors leadmg to
charges of immorality *° When %d as a basis for dismissal. the term
~ formerly encompassed almost any conduct that 15 offensn e to the standards
. of the pommumty Two cases ¢onsidered i the p'cedmg sections prov ide
examples Immorality was the charge against the teacher who wréte the.
critical letter in Watts ¢ $uard School Board®® and was included among '
the charges against the principal accused of recer\mg dual compensation 1n
" Brownstille Area School District © Alberts.*® Howeser. on the bass of re-
cent decisions 1t seems that the coutts are moving toward a more r?stncted
definitiondf the term. almost equating 1t & 1th sexual misconduct
The discusston of “smmoralitt™ as a ground for certificate revocation .
pomted out. teo, that when the disciplinary action 15 for immoral conduct >
the coutts are tending to decide the case on basts of impact rather than some
preexisting societal norm As McGhehey sYated it

The ae\elopments in case law Juring the last 10 vears or so sug-
gest . . .that neither immoral behavior nor criminal convictions
may prmlde t ut H))ams.for dismissal commonly assumed by
school board school administrators. Instead, the courts
appeat to be shmmng a requirement that the pubhic employer show
a gausal cbhnpectioh. a nexus, betw een 1llegdl or immoral belavior.
; performgnce on the job 2
The Morrsson ¢nd Erb cases proy itde fitting examples of this requirement '’
s

308. Id at 849. 242\\)\ 2d at 485

307. .See supra gotes 24 and 25 See also. M Willemsen. Sex and thc School Teacher, 14
\ Santa  CLara Lawven 839-864 (1974) b

38 454 P 2d 732 (Alas 1969). cert denied. 398 U'S 928 (‘19"0)

309 436 Pa 429. 260 A.2d 785 (1870) v

R 310. M McGChehey. Illegal or Immoral Behavior and Performance in the Classroom. The

-

E

" Necessary Nexus, New DirecTions IN ScHooL Law 162 (1876) |
311 Morrison v State Bd of Edyc .’] Cal 3d 218, 461 P 2d at 378, Erb v. lowa State Bd
of Pub Instr . 216 N W 2d 339 (lowa 1974)
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The teacher's private life is generally protected from employer in-
terfereﬂpce unless an adverse impact on the school can be shown. The Eighth
Circuit Court affirmed the district court’s holding for the teacher in a
Nebraska case.?'* The board had dismissed! the teacher for immorality
becausé she’ rmitted yoﬁ‘r’fg men, most of whom were friends of her 26-

" year-old son,.to spend- nights in her one-bedroom apartment. While

recognizing the board’s right to inquire into the teacher’s associations, the
court ruled that such inquiries did not provide sufficient evidence of.miscon-
duct to justify infringement of the teacher's rights.'? -

An Ilinois teacher, married one month and eight and one-half months
pregnant, was dismissed for immorality. The appellate court affirmed the
trial court ruling that this charge is a cause for dismisal only when it can be
shown that the teacher’s conduct produces harm to the pupils, faculty, or the -
schopl.® Similarly, a federal district court struck down the rule of a
Muississippi board barring the employment of unwed parents.3's

However, a Massachusetts teacher’s rath(blzarre behavior led to his
dismissal. On numerous occasions he was seen moving-about his property,
dressing and undressing akhat was thought to be a dress mannequin (the ob-
ject was actually a camera tripod wrapped with a plllowand covered with a
dress). His actions were described as lewd or suggestne For the most part,
this conduct occurred while his wife was away in the evening attending
night classes. The court refiised to order the teacher’s reinstatement.'®

Private honosexual behavior has received judicial protection as previous-
ly noted, from the penalq of certificate rev ocation.>*” There is also a grow-

.ing bodv of case laws dealing wish the dismussal of homosexuals. The courts

have suggested tests or standards that appear to be the same for diStissal as
for certificate revocation, that is, showing a reasonable relationship between
the alleged misconduct and the individual's fitness to teach 6r between this
conduct and material disruption of the educational program.

In one of the earlier cases, McConnell . Anderson,*'® the federal district

. court, in ordermg the University of ‘vhnnesota to honor the contract of an
- admitted homo¥exual Ilbrarlan said:

The plaintiff’s position will not expose him to children of tender years
who could conceivably be.inﬂuenCEd or-persuaded to his penchant.-

"

312. Fisher v. Snyder, 476 F.2d 375 (8th Cir 1973) See alto Schreiber v. joint School Dlst
No. 1, 335 F. Supp. 745 (D Wisc. 1972} for a similar ruling. .

313. But see supra note 189 M

314. Reinhardt v. Board of Edud. 6f Alton Commun. School Dist , }@ 1l App. 3d 481, 311
N.E 2d 710 (1974}. But see Brown v Bathke, 416 F Supp. 1194 (D Neb.1976) in which a
federal district court upheld the dismissal of an unmarried pregnant junior hlgh school
teacher.

315. Andrews v Drew Mun Separate School Dist., 371 F Supp. 29 (N.D. MLn 1973).

316. Wishart v. McDonald, 367 F Supp 530 (D. Mass 1973)

317 See Morrison v State Bd of Educ , 1 Cal. 3d 239, 461 P.2d 304

318. 316 F. Supp 809 (D C Minn 1970)

)

ERI

Aruitoxt provided by Eic:




What he-does in his private life as in other employegs’ should not be
his employer’s concern unless it can be shown tg afféct in some degree
 his efficiency in the performance of his duties. . X, .
However, the Eighth Circuit Court reversed becaus of 'the employee’s ac-
tivist zole in advocating his chosen life-style and the adverse publicity that -
resulted ’® . - i .
This same rationale appears in similar cases at th¢ elementary and second-
ary school level. In Maryland a feder district court held that the board’s
removal of a homosexual teacher from his teaching duties was arbitrary and
unjustified. But the 4eacher’s activities, such radio and television ap-
peansi\nces, tended to spark controversy and produce a deleterious effect onr
the educational program. The refusal of the board to reinstate or Terew his
contfact was thetefore justified. On appeal, the Fourth Circuit Court held .
that even the public comments regarding ns homosexuality had First
Amendment protection **' The court affirmed the district court decision,
however, because the teacher failed to revegl inf‘ormahgh concerning his
membership in a homosexual club in respense to questions on his apphica-
tion. . - /‘/ . cr
~ The Washington Supreme Court held thay/ the burden of proof was on the
school district to show that knowledge of 3 teacher's homosexuality would
impair the learning atmosphere of the cldsyroom. %2 The trial court had bas-
ed its decision upholding the dismesarsoldﬁ; on the testimony of the school's |
" administrative staff. The teacher had cor‘;tlended that his effectiveness would
not be altered. The supreme court remanded ‘the case for further pro-
ceedings. . X
- The Ninth Circuit Court considered.4 case resulting from the dismussal of :
a nontenured teacher for imiorahty aftyf she admitted beinga “practifting
homosexual. " TRe teacher's admissign cAme after the principal confronted
her with information supphed by a student’s parent The district’ court
awarded damages equivalént to the teacher's salary for the balance of the
year and one-half salary for the follov ing year but refused to erder reinstate-
ment_ In affirming, the Ninth Circuit said: ™. ., although the parties have
stipulated that Ms. BurtGn was an "adequate teacher® we cannot say that her
chances of reemployment were such as to warrant our finding the same type
\ of ‘property interest’ in reemployment which might require reinstatement of
| atenured teacher. "% . y e
' " Board of Education v. Cglderon®? is acase 1n which the teacher challeng-
, . . "

2 . hd -

-

)

. Id. at 814 ’ , ' B
390 451 F.2d 193 (8th Cir 1971), cert denied, 405 U S. 10486 (1872) - -
391. Acanfora v Board of Educ of Montgomery Cty , 491 F 2d 489 (4th Cir 1974)
322, Gaylozd v. Tatoma School Dist. No 10, 85 Wash, 2d 348, 535 P 2d 804 (1875) -
323 Bumon V“éucldeﬁchool Dist , 512 F 2d 859 (8th Cir. 1975). [}
324 Id &t 854 .\
3% 35'Cal App.3d 490,110 Cal RptY <316 (1978), rehearing dented, January 31, 1874
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ed his dismissal for a sex offense on the ground that the court acquitted him
of the charge. The police arrested the teacher on the city college campus and
charged him with the sex offense of oral copulation. Ten months later he was
aequitted, but the board fired him. The trial cdurtan reviewing the dismissal -*
found that the teacher did ehgage in oral copulation as the board charged.
The gourt further noted thaf “a judgment of acquittal does not establish that
« the acts constituting the offense weré not commiitted by the defendant.” The
appellate court affirmed the decision, pointing out that the board could
legally act independently of the criminal court's action. “[T]he criminal
harge between the defendant and the state was penal in nature,” said the. .
court, "(vhile the case between the defendant and the Board is remedial, for
the protectxon of young children. % .

This quotation appropriately leads into the next groupmg of cases il-
lustrating dismissals for immorality. The facts of each case include sexual in-
volvement of a teacher with a student or students. The Tourts have almost. .
without exception upheld the boards’ action against such teachers. *

In Illinois a band director lost his position because of immoral conduct.??’
The specific misbehaviors involved are described in the followmg testlmon)

-, of afemale student enrolled'1n one ofhis classes.” - .

. She was in the plaintiff's band class and when he taught he made
her sit betw een his legs and put.his arms.around her and put-his hands
on her chest She further testified that he touched her with the palms
of his hands'six or severt times She thought he had done it accidentgl-
Iy and found when she tried to push his hands away he.replaced  *
thenr She further festified . . that he put his elbow 1n herslapand his *
handon her ches The plaintiff kissed her on the cheek and would
stick his tongue 1n her ear and klssed her on the cheek and on the face
¢ - a l()t 328 . 2

~

The same fype of conduct w as descnbed in the testimeny of other students.
The court concluded that the evidénce sufficiently justified the hoard's ac-
tmn- . R
* Right years later. a € ul()md() teacher was dismissed for immorality after
engaging 1n somew hat similar conduct According to the record, durmg a
-field; trip the teacher was riding 1n the rear seat of a van bemg driven by one
of the adult chaperones. He engaged in_activities that he (haractwlzed as
good-natured horse’play™ and that consisted of “touching and tickling the .
girls on vanous parts of their bodies and ofcasionally between the legs in
5 pr&umlt) to the genital areas ” There was reciprocal conduct'on the part of
the girls -The language use was (K(d\l'()nd“_\ \ul;.,ar and centained many sex-
4 — ' : < . T
326. Id at 496. 110 Cal Rptr at 921 - ’ .
327 Lombdrdo v Board of Educ of School Dist No 27, 100 Ill App 2d 58, 241 N.E 2d

495 (1968) ,
328 Id, 241 N E 2d at 495 vt ¢ —:= . v
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ual.innuendos. Later on during the tnp, in violation of the “lights out™ rule, .
the teacher spent sopne time alone in the van with a female student discussing
her personal problems. On another occe}siﬁn he was seen in a motel room ly-
ing on the bed with a female student watching television 3% ' *

The state supreme court rejected the teacher’s arguments that-
“immorality” as a ground for dismissal was unconstitutional' vauge and

. “that his actions could not serve as a basis for dismissal unless the board

established that they had an advere effect on his ability to teach. On this
latter point, the court said, "In our view, whenever a male teacher engages
in vexually pro‘v()cati;'e or exploitive conduct with his minor female students
a strong presumption of unfitness arises against the teacher.”:°

Other cases have developed from an illicit relationship betw een a teacher
and his*student. An immorality charge resulted from an incident in w hich &
deputy sheriff omroutine patrol discovergd a junior coljege teacher in a park-
ed car with one of his femald students. Buth the student and the'teacher were
partly nude when the deputy flashed his ight into the car.-The teacher curs-
ed, accelerated the car in reverse, knocked the deput}'wthe ground, and at-
tempted to elude the officer 1n a high-speed chase The court concluded that
“the conduct of a teacher. even at'the college leve], excludes meretricious
relationships with his s*‘dems, as well as*physical and verbal assaults on
duly constituted authorifies 1n the presence of his students.”®! The Califor- *
nia courts upheld the-dismissal

.
R

The circumstances surrounding t.he discharge of an Ilhnois teacher were
simlar 2 The board of education included the following statement as a part
of the charges. - b

[You were found] with a femalé Student enrolled in Peoria High
School, who was less than 18 years of age, and that at said grme and
place both you and this student were etther naked or partially un-
dressed, that vou were obsenved by an officer - and that fore-
going facts have hecanwﬁ(m n to public by reason of the hling of a

police report, % - -

The dismissal heaning was not illegally conducted, as charged by the
teagher. After the board had heard .su(?h'ar?cter witnesses for the teacher, 1t
was jushfied in refubing to hear eleven more

The fact that the student had graduatéd did not affect the outcome of a
dismissal action against a tenured counselor who allegedly spent the mght &

329, Weissiggp v Board of Edgc\of]efferson Cty S_chool'i)ist .5?7 P 2d 1267, 1270 (Colo
R0 id izis ) ' ‘ '

391 Board of Prustees v Stub_bleﬁeld. 16 Cal App 3d 820, 822, 94 Cal Rptx:, 31§, 321
(1%1312). Yang x. Special Charter School Dist No 150, 11 Il App .3d 239, 206 N E 2d 74
s 1d wt 240,296 NE 24 at 75 7 -~ .
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bed with her. 34-The aot took place in ’s home while her parents were
-_—pyay. ‘Mamtammg that his conduct did no fect hlrperformance as a

counselor, the plaintiff claimed the action agamst him' was an invasion of

privacy. The’appellate courffisagreed: The court nqagd the strict standard

of eonduct expected of teac nselors and that the community would '
justifiably assumé the affair began while the girl was his counselee. ~

., Even. when the tgacher-student relatlonshlp has parental hlessing, the, L
teacher still may "be dlschalged for immorality.** Dénton, a junior hlgh ¢

schepl teacher, became acquainted with a female hlgh school stkident He
, obtdined her pgrents” permission for them to da_;e They dated during the
-’ sumihex’ and J when she became prggnant They were married shortly -

thereafter. The state appellate court afflrmed the dismissal. . ,

In the final two cases' criminal procéedjngs werd progr When the+ = W -
boards acted to dlsmplme the teachers. M®ore v. Kn’ou:les“‘l gan when, ’
because of allegations of some eighth-grade girls, a tgacher wag charged with ’

- among other thin tory rape.”The teacher was never tried’ o@hese %
charges. The boar?sﬁded the teacher, and his contract was not renew-- "

ed. After the long series of litigatjon, it yas decided that the teacher had no_,,

propertv interest in the= position and therefore was not entitled. to # heas:

ing. In the other case, a dismissed elementary school principal petmoned for,® =

reinstatement.*® The board had dismissed the})rmmpal after he had been . -

chargéd with contnbutmg to the delinquency of a minor (by caysing the

* minor to place his hands on the principal’s penis) and indecent exposure. The

board attémpted, to serve charges .on- the principal,. but he willfully

dls;igrded the Jetter sent by g.mfled_ mail to his address. In so doing, he

his right to a hearing by not requesting 1t within thirtt da‘s The

court held also that thé school board was not required to await the outcome
[ = of the criminal proceedmgs befpre fﬁlsmlssedthe téa‘ PR L. -

. ’

-

-

. .t ” 4 N
Cruelty N . ‘ s ~ . . ! s
The statutes of a numbewdf states list “cruelty™ as a‘ground for dismissal.s
Through\the vears very few teachers haye been discharged for this cause. It -
s r.athé; surprising, then,that in 1975 and 1976 the.courts considered three -
~"  caseSin wh}ch teachers challenged dishnissals for crtielty.
In Wahirgton State a music teachq lost th job for physicfily abusing -

nts. The board’ documtnted two incident; in the farst the tedcher pushg = »
5 | o
Goldin v. Board of Educ , 45 App. Piv 2d 87 i 7 NY.S. 2d 867 ﬂ'977) -

\

' DentongigSouth Kitsap Sehool Dist No 402, 1 ash Agp 69,516 P 2d{1080 (1948)
S12F. (5th Lir, 1975) See supra note 3 r ‘ discussion of the h?ﬂo.ry of this

[

s#ala v Governing Bd. o Roselmd’S'chool Dist 46 Cal 20°Cal.

Rptr. 827 '4975). The firing of a Flofida teacher was upheld in an &dministrativ proeeeding
use of an incident in Which he tried ta hypnotize a dixteen-year ald girl, while she smoked
arijuana in his bedroom, in an effort to'break her dr.ug habit See The Wichita Engle 12A

jmuui"mw R . : [
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eda ;udent, all i%jthe, seconid he strugk a student with a SUbSta}téal blow.

. _ The trial court denied the teffiger’s relchestfor a jury trial and founy that the.
. eecond act sﬁffiéient}y supported the board’s charge. ,
The appellate couglg d and remanded the case for the jury trial re-
. quested by the plaiMtiff.> Stressifig the importance of the decisior, the court
said: ' Co ‘
s/ The impaét of this decison, particularly ‘where discharge oceurs asy,

opposed to nonrenewal for, finaneial reasons, .may seriously 1mpair a
teacher’s possibility in gainitfg new employmentin his profession.**

I3

y rejected the bpard's argljment that lay people on the jury were riot

<, " qualified to decide on the matter and pointed out that they werg also lay -
. people. ' - R, o
.7 Alth % Penpsylvania teacher alleged thaqt the .boafdferminated his
conifract use of the antiadministration stateygents he had made, the s
court that the evidence indicated otherwise ® The record revealed
. that : A N .
. “Appellant subjected children ypder his contr abuse of
* « 7 ‘striking them on the head, wrestling them to th€ ground, propelling”
. them into walls and against furniture, shaking them and subjecting X

them to a humiliating form of horseplay referred to locally as “red
" belly,” consisting of exposing the yictim’s abdomgn and rubbing or °
\ slappingitin orc%er to produce whét the appel{;lte arently believ-
ed was an interesting Horid appearance ¢ . . [ahd} Sybjected students
T, to cruel and humiliating verbal abuse.**!

N

) ‘ L
Citing the definition of cruelty from Blacks’,*? the court concluded that the_
teacher’s actions constituted the type of misconduct anticipated b®the .
« legislature. In upholding the dismissal, the court also found safficient
" evidence Yo support the charge of pérsistent and willful violation of school
oo laws. ‘ . ’ - . A
The final case, also in’t'nns'yl\'ama, was brought by a teacher with six-
, teen years service in the district.3* The eruelty charge followed asingle inci-
dent in the tegcher’s s'ixtﬁl"ade classroom Th‘eﬁc/)bl,em began near the end,
+ of the school day'when the teacher called one of.the pupils to the front and
! told him to be quiet and work o pis lesson. After the boy*had ;eturr')ed to his
' ‘seat the teacher heard the remark, “The elephant i1s angry ~ Since the plain- ’
tiff waea large, hea¥y-set man weightng 230 pounds, he assumed that the

*, reference wasdirected’at him. Believing that the same boy mite the remark.
% 338 Lines v. Yakima Pub. Schools, 12 Wash App 939,53 P2 M0 1975 .
R 339. Id. at 944, 533 P 2d at 143 * “ L4 ‘. ,
340, Cyffas v. Board of School Directors of Upper Dauphine Area Sthool Ijgt.. Y
Cmwhh | 353 A.2d7898 (1976) <. . , ~ -
341, Id. bt 353 A2dat900 . ° . S T
342 Brack's Law DicTpenary at 541 " . ‘35
343. Landi v. West Chester Area School Dist , _ Pa. Cmwlth. _- #3153 A 2d 893
.(1976). _ . . - , e - : .,’
.‘ - . . . ' . Y
L] + _062 - ' L]
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' a
the t.eache‘r called him back to the front, grabbed him by the shoulders, “
shiook him, and pushed him into the blackboard, ¢ausing him to hit his head.
After the boy had fallen to the floor. the teacher grabbed him by the hair *
s and arm, stood him.up. then pushed him into a bookcase. Again the boy
strt_xck his head and fell to the floor ~The teacher then shouted, "He is crying
like a baby,” and kept v after class. The student did ride home on the
.- school bus. When the bus arrived at his house, another student helped him
inside. As he was dizzy and rfauseous, had pain in his head. and was
"”\ommng his pareats took h#n to the hospital. Although the doctor found no
apparent injusies, the sorenes& and pain continized two weeks.3*
The secretary of education sustained the bdard's dismissal of the'teacher.
The common“ea}th court held that the esadence was sufficient to support
e 8ct|on afflsmed the ‘decision, and dlsmlssed the appeal |

—

Megal Sm’kes o

=

" The use of “striking illegally™ as a ground for teacher dismissal 1s an ob-
viouxbvproduct of the c%}tue,bar,gammg moyement in public education™
In one 1mportant respecC¥hus ty pe of action differs from those previously
discussed in that a group of teachers rather than an indnidual®®ather is in-
volved. It was established early that an employer could not terminate or
refuse to renew, a teacher’s conitract solely because of union activity.>* But a
majority of states erther expresdy or impliedly forbid teacher strikes. The
courts gre now setting the parameters of school board authornty to dlsbharge
striking teachers and defining the individual rightsof t&acb(rs in such situa-
tions, N - » ‘

* A 1973 New York decision dealt with the pro(edural nghts of teachgrs.
violgting the state’s antmtrike law % The law provides that those found
guilty are tg be placed on probation and are to be treated as probationers
under-the state’s civil service law  The coyrt ruled that such teachers could
notpe.remosed from their positions without-notice and htarmg

Two years later in Michigan.the state supreme court held %hat illegally

striking employ ees could be dismissed under the Public Employees Relations
Act without a prior_hearing.*” The dispute beg4n 1in August 1973, and

* teachers did not repoft for work in S'(*ptcmbu; 1979 Classes resumed 1 Oc-
tober 1n compliance with ijunctive orelers . Agdm the teachers failed to
report for work in December The board adupud a redolution requiring

| o,

344 1d at’s . 353 Aed at354 - ~
345 See. \chaughlln v *Tilendis and Lee v Smithlinfra notes 333 d 355
348 Tuller v ‘Céntral School Dist No 1, 73 Misc 2d 1028, 343 N\ $2d 467 (Sup Ct :
1943‘ See also Sheffer v Boardr of Educ, of ClbraltlrSchool Dist™So 1, 45 Mich App 190,
208 N W 2d 250 (1973) .
347 Rockweljy Bonrd*Educ of School Dist. ofCratv.ood, 393§hch 616, 222N W 2d
~738 41975) | .. ' )
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'& teachers to either repost for work or submat their resignations; failure - to
e comply, would result in dismissal. One hundred eighty-four teachery were
. termmatea The court concluded that the state’s Teacher Tenure Act di
governmin the case of labor disputes.>® . ©
' - Pinglly, the (United Stat®”Supreme Court ‘re\ersed a decision
- . Wisconsin Supfeme Court that held that the due process clause of thefFour-
teentb Amendment * ‘fequiced that the teachers’ conduct and the Board's *.
*. " response.be evaluated by an 1mpartlal @cmon maker other.than the
¢ Boarg.™® The Court acknowledgecfthat it was bound to accept the hlghest
¢ state Qourts Jinterpretation of the statute, which was that the law .*
“prohibitéd the stnk%and that termmatlon of the striking teachers’ emplox- :
ment was within the Board's statutory authonty, 3% «
The f were $omew hat similar to the Migggan case just cited. The
téacher organization andthe board were'unabl€ to reach ggreement 0B a
new master eontrdct. School began and the teachers resumed their duties
" while negotiations contiyed. In March the union went on stnke in \1olatlo.n
*_ of state law. After most of the tgachers ignored 1nvitations to return to work
the board decided to hold a chscxplmarw hearmg for each tedcher still 5
‘Strlke S DT | (S .
In reversing the decistbn, the Supreme Courtsaid: .4 - . ° !

. The Board's decision whether to dismiss strikihg teachers. m\ol\m ‘-
broad considerations. 1nd does not m the maig turn on the Board's
- view of the “'seriousness” of the teachers conduct or the factors they
urge m&ated their violation of state law Itis not an adjudicdtive .
.decision, for the board had an obligation'to pake a decsion bésed on .
. Ms.own answer to an important questlonlg)f policy. what choice \
. amgng ¢he alternative réspopses to the teachers’ stnke wilhbest serve d
the interests E the school stem. the 1nferests of ‘the parents and e

N

Lt '.!c’hildren whylllepend on the s‘xste?n and the interests of the citizens |

' whgse tax pport it. The Board's degision u as only incidéntally a

drsczplmary decision: it had - sngmf:c t goverffmental and.public
po]nm dimension as “elL“' . o s

¢ . The C&hv& ent on to say thWﬁmg the board to make the decision

lea\es the balance of power indabor.decisions where the state legislature
s.truck_lt and “assures that the decisién whether to dismiss the teapgers will.
. be made by the, ‘body responsible for that decision under state law " ’

‘

Other C’uses
Although cause”" 15 a statutory ground for Contract nonrenew al 1t nsu@ 29

- [l

348 See alss Lake M Ichlgan Cpllege Fed'n of Tenchers v Lake Mlchignn College, 518 F 2d
1 (6th Cir 1975)
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here asz mlsqellanems categor)x Long ago the courts said that a board of
»educatidn may not penalize a teacher-for any cause the board deems sufti-
cient. As noted in'the prevnous sections, teachers may *not be dismissed" sotely
for the exercise of their constity ionally protected nghts. In mdst of thé cses
that follow the courts were facqd with the problem of deciding w hether the

. exercise of a constltutlonal right w as the actual.reason for the discharge and
~ whether the employee had a protected interest lr’contmued employment.

* In MeLaughlin ¢ Tilendis. an early action brought under, § 1983. the
courts said that probationary ’teachers-ma\ not be dismissed or denied a co-
tract solel) Becausé of union membersh)p or activ’ mes 3 In the words of the

<" opinion: ¥ . ~ M
Public-school teachers ha\e the right of free association . , . unless

’

e

'+ there is some alleged 1llegaMent an‘indivadual’s right to foﬁn and
jom a union is protqted by the First Amendment.>* '

E\qn moré receml) jn Lee v. Smith, .a fedesal distnct cpurt reiterated the
principle that ‘{a] teacher may not be denied a teachmg contract because of
his activities in 4 professxonal assomatlon rega@{ess of how ugorous “they
are. *v358° ‘ )

Ormle other hand, the Penps) ylvama Commonwealth Court ruled that the
section of the public school t6de enumerating the causes for termination of
_an-gmployee’s corftract ptecluded dismussal for other reasons ** Specifically,

a teacher could not Be dismussed forfailure to ma'ntaln union membership
Otheudemsnons hdve overturned*teacher dlsmBals a_s-unconstltutlonall}_“ .-
dlsulmlnator) on the bawis of tex. A jgst-yea? teacher, dlschafged at the end ‘
* of her sixth month of prégnancy , claimed that the board's action violated her R
. Constitutional rights. The federal.distrjet court agreed but the Tenth Circuit
o, Lourt‘*’ remanded the case for re(heanng A Pennsylvanja court nvalidated.
‘ the dismissal of  teacher who refused to resign at the end of her fifth month
" of p(@:ncy as a violation of the state’s Hurhan Rights Act 358 ! R
A h Carolina school beard was able to defend fts nonfenesal of a"
teacher's cantract on the basis of the disruptive effects of his maritd] pro-
blems.** The.teacher contended that he was released because’of his assocta- ~
‘fldn with $yagk people. “his rehglcm, and hm place of birth. The plaint:ff, a

—~——t - 4 .
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354, Id at 288-289. # '
" 385. As quoted in 6 Nocre NoTes 4 (\hrch 1971) See also Shumlu v Board ‘of Educ of
' Cty. of Jakson, 478 F 2d 233 (4th Gir « 1973), Chitwoad » Feaster, 468 F 24 350 (4th Cir

1972).
356. Paupbin Cty, Tech School Educ Assnv Dluphtu CH Arel VncA Tech Schqol’Bd
___Pa.Cmwlth __;, 357 A2d721 (1976) * e . {

357 Buckley.w Coylt MM School Sy, 476 F-24.92 (10th Cur J@3)
. 358 Cerra v |E'ut Stroudsburg Ares Sch@kDm 450 Pa 207, A2d 277 l973) rev'g,

3 Cmw
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th. 665, 285 A 2d 206
359. Meicia v Berry, 408 F Supp 1181 SC l9/4),
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/. "Roman Catholtc born arfd;reared in New York City. came to Dillon. South
Carolma after Wrned a local girl He beganteachmg there 1n 1969
The marriage was ght with problems, including separations and violeng
behavior primarily on the part of the wife According to testimony, during -
her pregnancy in 1970-71 she broke w indows, smashed the TV set on three .
, occasions. and threatened the plaintiff with a bottle and a knife The specific '
examples of interference with his job performance were an absepce of ope
week when he tQok the child to his parents in New York und an’incident 1n
which thegwife came to school and threatened the plamttff in front of his

class. . . ‘s
The federal district court concluded that the teacht‘r lacktd a prg
interest in the renewal of his eontract “sufficient to hrmg his claim’within
the gambrt of the Fourteenth Amendment’s precedutal due process protec’
tion.” The court contimaed: “[I]t sheuld be equally clear tha} the same
reasoning applres to a substantive claim . " The plamttff hac?contended
that the beard’s action_yas nqt based on sufficient evidence ¥

There are still eorgparatively uncomplrcat.ed dismissal cases An Alabamia
teacher's contfact was cancelled for. among other things. be scheol
while under the influence of tntoxicats *' The principal and or shgerinten-
dent had warned the teacher on six separate occasions The decision of the
state tenure commission and the [§wer courts that the_'d_l_smrssal was pro-
cedurally sourid and supported pre the evidenct was affirmed by the
Ala&ma Supremg Coqurt Eve “when procedunel BITOIS are made. a
\Mashlngton appellate court ruled that the board could correct them > Tht
board failed to follow the prescribed steps in Yimusiing a teacher for ex-
cessive drinking The correction was made by beginning a new action. giv-
ing proper notice of probable cause and the opportunity for d hearing -+

Y o L

V. SUSPENSION. TRANSFERAND DEMOTION' .
‘ -t .

1 .

The teacher cohduct'and or the reasons given for suspéndmg‘:md transfer-
ring teachers-and osher professional employees roughly paral those cited
for dismissal This fact 1s not surprising since suspension quif€ often 1s the
prelrmman step in a dismussal action. Itshould be noted. too. that a transfer
may or may not represent & demotion and tHat In many 1nstances it 1
nondrscrplmar\—merel\ a resubt of staff reductions he inabilsty o{the
amployee to carry out the duties of the posiion For.the most part, ‘the cases
considered here deal whh suspensron and twmfbr as penalties that the board
assesses or thafthe court substitutes for a more severe penalty ’ ’

Ve
'ys

360 Id at 1195 . , ..

361 Aury <_ Board of Educ . 246 Ala 617, 235 So2d 651 1970)  *

"362 Hunter v Board of Dir&tor;, 13 Wash App 882, 536 P 2d 1209 11975}
’ '. . \
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incompeten J

A school counselor transferred to a teaching position, maintained that the
-action represented a degnotion artd was therefore 1nvalid without a hearing
The principal had rated the coun®jor's performance as “poor,” and the Lit-
tieton Educatiorr Agsociatign had dismissed the Counselor’s grievance as be-
ing without merft. The Colorado Appellate Court rejected the plamtlffs ‘
petmon ") .

- In another transfer action a¥ean of students w as transferred to a teaching
" position. %4 The emplmee requested and received a statement of reasons that
included lass of confidence 1n his judgment, disagreement on administrative ~
procedure, failure to keep his supenok informed, and divisive conduct. In
upholding the transfer the California court said,

But a second or third level administrator bears to his supenors a rela-
tionship of the most intimate nature, requiring complete trust by the
top administrators in the yudgment and cooperatne nature of the
subordinate. The loss of that trust 1s not a mattér susceptlble of proof
suchras is involved in the cases w here a classroom teacher 1ssed
or detpoted for objective acts of misconduct. To antrod to the

+ administrative struotyre the €lements of discharge for “cause’ and
formal hearing would be to make effective schogl administration Tm!
possible The statutes do not requnre that 3¢ . .

A Colorado fase resulted from the transfer of a principal to a teaching
itlon becaflse of mumerous “complaints from teachers and parents

. cqncer.nmgd ipline in-the school. **The court held thafhe state statutes
‘garve him no#ight to notice and hearmg~ Sumilarlsy . 1n another case the Sixth .
Circuit affirmed the district court'sruling that the tranfer of a prmcnpa] wast
npt a pumtne demotxon requmngitatement. of charges or opportumt) for

‘a hearing . ' : .

»
¢

=

Insubordination . . : v
+

\

&  The highests state court in New York uphgld the suspension of a teacher fot

insubbrdination: ¥ The schopl principal saw the teacher. out walking during

a dax that he was absent from school on sick [8ave. Since the teacher looked

to be i in good health_ the prmcxpal telephoned him to comé to the office for a

. C(fhfqrenu During the conve Tsation the teac hvr asked “if he should bring a,
note from h:s doctor or his mother” The teacher att¥ded the conference,

\

4 . .
’ 363 Framie. Ar!pﬂloe Ctv School Dist,, 508 P 2d 373 {Colo\pp )973) ’
- 384, Hentschkew Sink, 34 Cal App. 3d 18, 169 Cal Rptr 549 (1973)
© 385 Id at'22'23. 109+Cal Rptr, at 551
. 3'6(?. Wheeler ¥ School Dist No 207%535-P 2d 206 (Colo 1975, Seeebo Gommonwealth
e Dept of Educ v Ksuffman, 21 Pa-Cmwlth 89, M43 A 2d 391 (1915)
‘ 367 Coev Bogart, 519 F 2d 10:3&10: 19 o
. 4 368 Peterlan: Boarg of Educ of €rion Free School Dist No 3. 46 App Div 2d6"6 360

N YS2d 53 (Sup. Ct 1974, ‘ :
oo d o %?'a ' ' .
E Tc" - V.o 2
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and, when asked for an explanation, he told the district superintendent to
- -speaksto his lawyer, then walked out, slamming the door . The doctor provid-

ed a detailed description of the p]amt:ff’s illness as well as the illnesses of the
family members. The court pointed out that the distniet superintendent’s in-
vestigation was appropriate and his request for an explanation was lawful
and warranted a direct response -

LA West Virginia teacher succesully challenged his suspension for in-
sub\o/rah\{tlon and neglect of duty after he had mussed the first day of school
to register for an evening class at the umversity.>* The court 'ohserved that
the teacher had made several attempts to notify the school adminijstrators
and that the pupils had not suffered since classes were not in session. A
dissenting judge objected to the court’s substituting its judgment for that of
the board.

The court§ have overturned other suspensions and transfers when the
_emplovees were able to establish that the board’s action vi6lated-their con-
stltuuonal or statutory rights. For example, in Goetz t Nornstown Area .
" School District™™ a Pennsvlyama court ordered the board to pay the teacher
for the time she was off work. The court ruled that the board had illegally
suspended the teacher after she refused to resign after her fifth month of
pregnancy as required by board regulatnon Also, the California Supreme
Court ordered a teacher restored to his former position after he had been
transferred for cutlcxzmg the school's policies on dress and outside speakers
and the adminmitration’s refusal to permit the publication of a second school
newspaper e ’

Polttwal Acticity

Seyen professional empimees brought action against 4 superintendent and .
a board of education n entucky charging that they had been transferred
and demoted because of their political activity 1n a school beard election.®™
- They supportgd candidates the superintendent opposed  After the election he
ecommended the transfers, and the board approvgd them for bettcrment
‘of the schools.” The plaintiffs p ere not given a specific statement of reasons.
. The opinion described the C1tuatxon thusly: &
Superintendgnt Cassady held ‘the hand that plaved the game—the
© teachers were poor pawns to.he transferred or demoted at his
pleasure. All he had 0 dom as to ®commend the transéers and demo-

tions Like puppets: f.our members voted to asast Cassady in hlS
" vendetta against teachers and employees *

The court granted the rehel sought ' \ . 4
» L)
389 Beverlin v Board of LewisCty , W Va ___ SW 2d 554 (1975).

, 33 16 Paalmwlith 389 A 2d 579 {1974)
371 A v Board of Educ . 109 Cal Rptr 676, 513 P 2d 900 (1973)
372 'Calhoun v #Cassady. 534 S W 2d 808 (Ky l‘3"8;

, 373 Id at 808 .
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I music. teacher for unprofessional conduct.””* The suspension
er a series of incidents, each followed by a warning from the ad-
ion. These transgressions mcluded/ﬁe use of Bffensive language in
oom, tearing a boy’s shirt as he was punishing him, and striking’a
bay with a belt, The school board suspended the teacher for ten days, then
thetime to seven days as stxp }«ted'bv state law.

aine a teacher/principal ‘was felieved of admigjstrative dutiés. The
“ofticial” reason specified by the board was that the ffltion was abolished;
ever, the board minutes revedled that a director had charged that the
loyee was “unfit.” «No attempt was made to sfibstantiate this latter

tested susiensions for craelty. In Hodgkins v.. Central Sehool District No. 1
of ConklinX®.the court stated that the government's interest in protecting .
students outweighed the teachers’ right to a hearing prior to thejr suspension
without pay. The suspension was permissible as long as there was no undue
delay in the final determination of disciplinary proceedings. 3

The same court in “apother case reducegd the penalty d against a
teacher for alleged abuse of children from dismissal to a three-month suspen-
sion without pay.3” Accordmg to the court. the charges that the petitioner
failed to adhere to school regulatrex;s or obey specific instructions given by
superiors regarding thé alleged use of physical punishment "and keeping
children after school were without substance since there was nq@vidence
that such regulations or directives existed.>”® The board did ain ten
counts of incompetency and lack of professionalism for which"the penalty

was assessed.  or

. Grounds Not Stated % . . =
’

o 1)
In a number of recent decisions the record did pot-reveal the specific con-
duct leading to the syspension or transfer. A Texas schpofboard transferred a

-
-

Q

374. Weod v. Goo?m. 381 F. Supp 413 (D Maws 1974)
375 Kenaston v School Adm'rs Dist No 40, 317°A 2d 7 (Me 1974)
76 48 App_ Div 2d 302. 368 N Y S 2d 891 (1975)
. 377. In re Bétt v Board of Educ , 51 App Div 81, 379 N.Y S 2d 172 (1975)
378 Id. at L3TBNYS2dat 178
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superintendent to a teaching position after only a few months 'servige. At the

employee’s request he was given a statement of reasons and"a hearing. There

was ng finding of fact on any of the thirty-nine reasons. The superintendent

sought relief through administrative appeal to the commissioner of educa-

tion, who ruled that the contract between the employee and the board was

binding. The board appealed, and the employee cross-filed. The court
. upheld the fuling and awarded thg superintendent $21,000 **

The Fourth Circuit Court held that a demoted employee 1s not required to
mitigate damages by accepting ififerior employment.®* In this § 1983 action
the, former principal was offered employment as an assistart principal
elsewhere after the abandonment of “the~ school In ordering $6,767.36
damages, interest, court cest, and‘attorney's fees, the court sard that ‘the
employee’s refusal of the position was not unreasonable. . .

After a superintendent in Washington had suspended a teacher with pay
pending investigation of°‘charges of misconduct, the teacher brought action
against the district seeking reinstatement and damages.®®' The court found
that/this did not constitute an action of the batd for which the'statutes pro-

€ vide appeal ta the courts. Because the teacher failed to file a timely appeal
_» " after the board did send her notice of probahle cause for discharge, she
forfeited all rights to further pr ings.
Finally in another example gxnalty reduction by the New York courts,
va®acher's giismiga] ‘was changed to suspension withoutwpay. Although the
court recofnized ,that the teacher's guilt was supported by substantial
evidence, i said the “puishment of dismissal was so disproportionate to the N
»  offense as to be shocking to one's sense of fairness ™

° ~

Vi. SALARY LOSS, FINES, AND IMPRISONMENT )

‘ . The.penalties of salary loss, fines, and imprisonment are often imposed for 3
group offenses. Employers sometimes withhold-salary or deny incremental’
increases in response to unauthorized absences and illegal strikes. On the
other hand, it is the judiciary that 1mposes fines or-prison terms for law
violations within the context of public education: such violations include de-
fiance of court njunctions 1n relation to strikes and picketing or assault and

obattery of work-connected nature .

Unauth(‘rized Absences < l
Zhe most common consequence of an yhauthorized absence (other than |

' 479:. Board of Trustees v. Briggs, 488 S W 2d 829°(Tex. Civ App 1972)
380. Williams v Albemarle City'Bd of Educ , 508 F.2d 1242 (4th Cir 1974) *
384, Minielly v Clarkston School Dist No- J-250-185, 14 Wash App 242, 539 P 2d 690

(1975
382 {n re Ebner v /Board of Educ , 51 App Div 799, 380 N Y S 2d 257, 258 (1976)
N .
. — 70 —
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for strikes) is loss of wages for days missed. One basis Yor cha.llengi‘ng theim-
position of this penalty is the correctness of the classification of the absence .
under the statutes or leave policy of the school system. The California
Education Code permits the use of sick leave 1n cases of personal emergenC\
and contains a list of valid emergencies tHat includes appearing before a’
court as a litigant. In Stevens v Board of l:durat“)_g of San Marino a teacher
sought a court order to compel the schoal district to pay him for the sick
leave days he used in appearing before the Los Angeles County Assessment
Appeals Board. The court refused to 1ssue the order on the ground that this
was not a “personal emergencx " and that the plaintiff could not be termed
“in court as a litigant.™3

. Although a board of education 1n New Jersey adopted a calendar pro-

’ viding for school to be in session on legal holidays, 1t,could not penalize
teachers for failure to report for duty on thqse days. Aécording to a decision
of the commissioner of education, withholding one day's pay from each of -
three teachers who absented themselves on Columbus Day was in v1olatlon
of state statute, which reads: )

No teacher shall be required to teach school on any holiday declared
by law-to be a public holiday, and no deductions from a teacher’s
salary shall be made by reason of the fact that a school day happens to
be gday declared by Jaw to be a public holiday. A contract madein
\1olat10n of this section shall have no force or effect against a
teacher, 2 .

. A . . -

The dispute between teachers and a school board \ia_Minnesota also
centered on a Columbus Day unauthorized absence **° In'this 1975 case, the
state supreme court fhund that the board-acted within its authority.to direct
teachefs to work on that day Furthermoye, w 1th oneexception, the court let
stand the penalties that the board dsscgsed. that 15, all teachers lost their
salany for the day missed, the probationary teachers were'not reemployed for
the followng vear, and tenured teachers did not receive an annual salary 1n- ¢
cremtent  The court dnsallo“ed the continuation of the salarv freeze for an

addltlonal year,

"

Hlegal Slr:ke’s

-

Campulsory collective-bargaimng i the public sector 15 a fairly rece
phenomenon. According to-a report prepared by The Public Service
Research Council,* the first compulsory public sector bargaining law was

- N - . .
—_— 4

383 9Cal ‘App 3d 3017, 88-Cal Rptr 769 (1970)
384 Id at 1022 88 Cal Rptr at 772 '
385 Moldovan v Board of the Twp of Hamilton, Mercer Cty , Dec of N J Comm'r of
. Educ , 301971). .
386 Skeim 7 Independent Schaol Dlrh No 115,234 N W 2d 806 (Minn  1979)
ts Semvice ReseancH CounciL, supra note 89
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“enacted in 1959, and by 1974 thirty-four states had enacted similar legxsla-
tion. All-but sevensof the: sexisting laws prohibit stnl'(es ‘The most common
pehalt) provided by law’is a loss of pay.

Teachels in New York are subject.to provisions of the so-called Tay lor
Law for public employees, which specifies two days’ pay deduction for each
"day missed because of an llle;,al strike. Striking teachers have often chaleng-
ed the constitutionality of the law’s provision for the salary deduction. In
Lawson v. Board of Education of Vestal the members of a teachers’ associa-
tion charged that the Taylor Law s folates due process of law because of t*he
manner in which the violation 1s determined.®*® On the other hand,
Zeluck v. Beard of Education of New Rochelle the challenge was based on
the denial of equal protection of the'law because the provision dlstmgulshes
between private and public employees and the penalty constitutes a bill of
. attainder.® In both cases the'challenges were rejected by the eetirts, and the
assessment of the penalty was permitted tostand. - <.

»

In recent¥ears these typgs of deductions have also been thg subject of

tion in other states. In these cases. the authority of the board of educa-

mdke deductions for the time missed for strikes was not ‘questioned.

the teachers charged that the board erred in procedures used in'
making ¢ deductions. In Rhode Island, teachers who failed to report tor
work wére not paid for six da\s including Columbus Da» -Because thisisa .
legal school holiday 1n the state. the court ruletl wages for‘lat day should
not haie been’deducted 20 A group of California teaghers aKo succeeded 1n
obtaining lesser pay deductions They established to the court s satisfaction

- that the board of edugation used an incorrect formula, based 6n school days
rather than calendar days, 11t calculatinig the amount their salaries should
have been reduced. !

Another method Gsed to-penalize striking teachers is legislation pro-
hibiting salary increases The Minnesota “no strike™ taw r('qunres that the
employment of the stnkmg employ ee be termmatectand that! if he or she is
reemplo&ed no salary increases be given for one year. Ina negotlated settle-
. ment following a strike, a-board ofreducation agreed to reem.pIO\ teachers
who had been on strike and to pg# them for the period o? the strike, 3?2 The
district court enjoined the payfent pf these wages a6 a violation of the
statute. The teachers™appealed. clrarging L{stat’xte \l()ldlt‘& their rl;,hts

-

.
. .
' .
- .
¥

388 35 App: Duv 2d 878. 315 N.Y,S 2d 877 - 1970) -

389, 62 Misc 2d 274. 30T N Y S2d 329 (Sup Ct 1970) .

390. School Comm of City of Pawtuckct v State Bd. of Educ , 103 R | 358, 237 A 2d713
(1968)

391 McNickels v mchmond Unified School DB(
(1970) ‘

392 lead v Specml Sphool Dist No 1. 182 N& 2d 887 (M#an ]9"[)) ’ .
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under the Fxrstand Fourteenth Anvendments. This clalm was re]ected by th&/
. Minnesota Supreme'Court, which observed:

‘ Public employees hiave no common law right to strike: It is clearl\

< ‘established common law that a strike by public employees foy arfy
- ‘-_"'pupose is illegal. .*. . The Indiana court held that public empldvees
do not have the rlght to strike andvan onl\ acquire it,through legisla-~
tlen WL -

- Penm\ylvama s Stnke by Public Emplmees Act ffad a sxmllar provision.
that precluded safaﬂ increases for three vears after a strike. A taxpaver sued
to enjoin the Scranton school board from paying salary increases budgeted
for tedchers who had allegedly gone on strike. * Although the board of
educatlon ]omed the teachers’ organization in contending that the courts
lacked 3unsdxchon their complaints were dismissed. Subsequentl\ the
legislature amended the law. As a-result, the controversy was finally resolved
--whenhe state supreme court held that this amendment effectivelv ratified.
the bgard’s action in granting the salary increases, though 1t may have been
iHegal at the tune 35 ., . .

» The question of authorjt\ to fine -became the subject of lltlgat\on m
Florida.*® In 1968, as part of the muth publicized collettive action *of the
heachers of the state, four hundred teachers ift Lee County resigned their
posxtlons An agreement was nogotiated that permltted tHe teachers4o pay a
oge-hundred-dollar fine and to return to their previous status. A class suit™ 5
brought by the individual teachers the National Education Association, and
the Florida Educational Associatien challenged these fines. The federal

" district court held that school boards in Florida do mot have the authority te

. impose fines and that the punlshment did not meet the requlrement of due

. propess Further, the court issued an order requiring that the money col-

lectedﬂ fmes be returned and that those teathefs who refused to pay the

fines be reinstated. The Fifth Gircuit Court reversed the lower court ruling,

-however, The court nqted that persom could not be required to give up con-

stltutlonal rights in order to secure public employnrent but that the fine was

"a legal conmderagon for restorafion of tenure and reempld\ m'ent\lghts W

Vtolattom of Court ln)un(‘nqns . \

El

. One recpurse a bohrﬂ of educatlon has In resp()ndlng to an 1llq, strike is
. to_request a court 1n;unct10n If thc injunction 15 grénted and the Teachers

defy the judicial order toreturn to work or to cease picketing. the court can *

] . o
[ E J .

v

fine or imprison the offender.

v N e \'\ - ]

' 383 Id. at 854, - ! e £ ,
do4. Legmmw School Dist of the C~|ty of Scranton.¥432 Pa 342, 247T\A.2d 566 (1968).
385% See 438 Pa 157, 363 A 2d 370 (1970)

‘ 396 Nl(ionni Educ Assn‘v Lee Cty Bd of Pub. lnst.r‘299 F Supp QM' (M D. Fla.

1980).
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Teachers' offfhizations are not completely precluded from pressuring for
" better employment conditions. A school district suedto enjoin the National
Education Association*and the' New York State Teachers Association from
imposing sanctions on it.>*® The sanctions, termed an “urgent advisory,”
’ called on teachers not to make application or to take employment with the
- .district until its labor situation was resolved. Noting that these provisions
were not binding and threats were not made agaimnst the membership for
failure to comply, the court refused to order the injungtion. s
Peaceful pibéing may not . permitted if it is used to promote an ’gal
strike. Ifi North Dakota three teachers were convicted of criminal contempt
for violating an order enjoining picketing:_ work stoppages, or styikes.* The
sheriff and his deputies testified they observed the three defendants walking
back and forth carrying signs at the entrance to the Minot Air Force B-és(,'
the Minot High School, and the board of education building, respectively.
The teac appealed, asserting, among other things, that the contempt
~ ™ Sstatute was unconstitutional because it encroached on constitutional
guarantees of freedom of speech and assembly and because 1t permitted trial
) without a jury. Thef® contentions were rejected by the state supreme court.
. The teachers were fined two hundred fifty dollars plus court costs of fifteen
- aouars. Sentences of thirty days in jail were suspended on condition of Bood
behavior, including no further unlawful picketing, -
Teachers of"Kankakee, Illinois, similarly challenged a temporary restrain-
ting order a?ohibiting them from striking and picketlln;z._“’" Their claims of
. > ~First and F?qrteemh Amendment yiolations were also rejected. In the words
of the opinipn: ) . 2 N
Thescircuit court had authonty and duty to issue without noticg a
temporagg restraining ofder against the unlawful strike of-the

teachers Wady in progress and picketing by them. And the teachers’
ﬁfsobedience of such order merits therr punishment for contempt. **.

-

Picketing, according to thQQ'urty “whije a mode of communicating ideas 1
qot_dogm tically equated with constitutionally protected £ree speech. ™

<1 The Lakeland Federation of Teachérs was fined five thousand dollars

- _ = because t evidence demonstrated that the union instigated a strike and

catsed strike bulletins ard other communtcations urging support of the

strike to be issued tv the tedchers and parents in the .akeland district.* ,

oM ’ . - M ‘ 4 . , R ,
. © . 388 Board'of Educ of Union Free School Dist of Town of Brookhaven v Natidnal Educ °
- ¥ _ Ass'n andNew York State Jeachers Ass'n, 83 Misc 2d 338, 31PN Y S 2d 370 (Sup. Cr 1970)
309. State v, Heath, 1% N W 2d'751 (N D 1870)
. ,400. Board of Educ of Kankakee School Dit. v Kankakee Fed'n of Teachers, 46 Ill. 2d
v 439, 264 N.E 2d 18 (1970) T .

"401. Id, ‘st 446, 284 N.E 2d at 22, ‘ .
w0 id o, L -
403. Lakeland Fed'n of Teachgrs v Board of Educ . 85 Misc *2d 397, 317 i .Y S 2d 902
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‘However c gesa agamst the indivi dual, te!t:hers”were dxsmlssed even
though evidence indicated that.certain teachets were absent from work and
were seen in a plcket line in front’ef the schools. The court decided this
evidence was not suf{.\ment‘to establish that they w1ll£ully engaged in a strike
in violatfon-of the restrajpingorder. *

" The New Jersegcourts have imposed_both firtes and prmm sentences on

. teachers’ organizations,. théfr. officers, and their, members for striking in

vxolthon of mtrauung orders. F Qllowmg an illegal strike, the Woodbridge
Toy‘mshx;” ederation of 'I‘Bachei-s was fined one thousand dollars, and its ofs
ficers and members of the negoﬁatmg committee were given fines of five
*hundred to one thousand dollars, prison terms of one to three months, and

probatxonary periods of one to two years,** The court emphasized the, °

; seriousness gthe offensed®
When' government undertakes xtself to meet a need, 1t1nec&&sanly
decides.thie public interest requizes\the service, and its employees
# cannot reverse or frustrate that dec ion by & concerted refusal sto
meet that need. In any event, teachers are ill-sithated to profit from
the distinction we have rejccted since the maint§nance of 'a freé

public wsystem 1s mandated by the State Constltutmn itself. N '

- In anether New ]ez;@y cgse e court ruled that a ten-thousand-dollar

fine against the’ ]ersey Cftyi Education
Carton obseq'ved'- T oa

Unlike union officers, the u

On the oﬂ)er hagd, the citatj

and the m?ocatlon of plen

. practical ‘alternative method 0

iation was not excesswe % Judge

»

-
cannot be jailed for emp‘;/
] striking members individual

8s to each pgesent an im-
vmdlcmg the public wrong com-

s l mitted by willful ‘defiance of the-order, Wetobserve also that the fine

F 4

of $500 or $1,000 maximam fine even ona, daily basis, would not, ifi

e all prob:&nhty fyerve as adeterrent to a large unibn cztﬂmg a stn?of

_ publfc enfployees.+” - ‘.

, the ﬁmted States Suprenle Gourt refused to hear the contempt case

fme 408 - )

A federal distriet court in Pennsylvania upheld the lmpnsonment of two
" union offncnals penﬂfng appeal oftheir conviction for cnmmgl contempﬁ“
THe coutt had sentenced them to terms of six months ta four years.
ylvatia cdse the teachet union challenged the issuance of

. . ' .
%lnnﬂqc 50N) 494, m'A2dSE9(»1967) . }’
408. Id. at 489, 238..26:&592 ;

7408. In e Jersey City Educ. As'n, 118N ]. W 42, 278 A.2d 208 (1971).

40 Id. =t 57, 27&A2dlt214 .
. Board 2Edu¢ ¥ Newark Teachers Union, 114 N. j Staper, 306 (IWZ)
AO9 United ntqa rel iullivn.nv Aytch, 385 F, Supp 630 (E.D. Pa. 1973)
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the Newark Teachers Union. In addmon to fines and jail sentences for

nst its strike and the conyiction of its offlcers for, ¢on-_
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tempt.*!° Strikes by public employees in that state are legal and may be en- -
joined enly when there is-a clear 9ad present danger or threat ealth,
safety, or welfare of the public ifvolved. The Coinrponwealth ( r .
the union because the board had petitioned for the injunction be €
strike began and the trial court had erronéously assumed jurisdiction.

No such restriction exists m the statutes of Hawaii, and the lower
“issued a preliminary injunction against a proposed strike by the Hawaii
State Teachers Association. The court ‘threatened fines of one undred thoy- |
~_sand dollars plus ten thousand dollars per day far éach day the strike con-
., tinued. The st‘hpé’?uprerﬂe court, after the strik occufred, affirmed the
.o lower court ruling but reduced the fine from a total of one hufdred ninety
- 8thousand dollars to one hundred thausahd dollags ™ 7 t -

C Fwo recent decisions. focused on the courts’ authority to exceed statator) A

" limits in fining teachers* unions \'iolatmg injunctive orders. The Washington
Sﬁreme Court permijted the lower cgg&%xathe limit, accepting its
contention that the limit rendered its pow€rs of enforcement ineffectual 4!

.. The W'isconSf{ Supreme Court held that there was no justificatien for the
lower court's exceeding thal state’s hil§t. The Me came after 750 of °
Kenosha¥1,150 l¢hers went on strike and the boatd was forded to close
thesschodls:*'® The trial court fined the teachers ten dol’lars per day for?h’
day they were qut and the urtion seventy-five hundred dollars per’day” The

'9\{%(::18 court reduced this latter figure to the statutory. ~l'imi't of three thbu-
nddollats. \

i

. 7 e In 1976 the Wasconsin Supreme Cburtlc'orlslde;'ed arr appeal from a lower
i - eourt ofer holding 213 pubtic school teachers guilts of ¢ivil contempt for
o« violatipg a temperary injunction restPatning & strike. 4 The following fac-
tors represgn"é:d the basis for ‘ court's decision (1) the gty board of educa-
- tion was gproper partw ti bring suit; (2) the injury ‘the injuliction sought to
+. _prevent Bd occurred—tl strike was 1n progress and the schools were clos-
w-td: (3) there was an adequate show of sirreparable harm: (4):the’ teachers’
Mw‘argof the order The supreme court indicated that the teachf;l;s.‘wére. ’
" not entitled to a jury trjal.and sustained the 1mpo§1tic’>n of the fine of ten ‘g #7%
" dollars per day L g ‘ L :

v ' ' - LA
\AssgullundBut’n/ SR -

By definitioh, assault 15 “mn'nsl()uai nlawful ()ff‘er'Qf corpordl 1njury W
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410 Commorwegth v Ryan, 450 Pa 148. 326 A od 351 (1874 ’
. 411 Hiwaiian State Teachers Ass'n-v Haw aii §ub Employme ‘Relations Bq , 520 Re€d .
422 (Hawan 1976). ¢ v
412 .Mead School Dist v Mead Educ Assn, §34 P 2d 561 (Wash 1978) 7 © '
413, Kenosha Unified School Dist No 1v Kehosha Educ /Ass'n, 24 N W_2d S1F(Wis.
L 1978). , R f -
414. Joint Schodl Dist No {v Wisconii.n R”i Educ Ass'n 234 NW 2d 289 (Wis,
1976) . ' ; :
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anbther by force, or force unlawf&lly directed towatd thé‘pers.ph of

another,” and battery is “any unlawful beating or other wrongful hysical - - - A‘
’ v1plence inflicted without his consent.”!* It is assumed that work-efhnected ) .
** assault and battery canjustifiably be ‘considerd a part of teacher discipline. . | .

Although few. assault”aid batbe#t cases involving teachgss Mve moved
%eyond the Trial courts in past five years, those that have lllustrate the
types of teactipr cgnduct invglved. Typlcall\ the complainant is a pupll who,
after being physically- nished, files charget against the teagher. Unl
demed by statirte or school board. regulation. the teacher has‘abe common-
© - law nght to radminister reasc‘ble corporal punishment. Therefore, the
court must exqgnif the sybific actions of thgteacher to determine whether
they exceed the bourds of reasonableness. ‘ . g
In Arizona a seventh-grade pupil sued his teachey for assault and batten s
legmg that, dun%g a softball game, the teacher grabbed him by the throat
and slammed him'against the backstop.*® The teacher, actmg as the umpire.

“# had called the:pupil out in a close play at first base. The teacher cantended
he had shoved and admonished the boy for using céarsedanguage The court
notedthat reasonable corporal punishment does fiot give rise to cause for ac- -

~Hon to-attain damages. Although the testimany was conflicting, th'e Arnizona
Appellate Court afflrmeq,t}(tnal court’s judgment for the teacher.
Governmental i I

Po.

N
' anity does not free the teacher from liability for -~
wrongdoing’ Th entuck) Court of Appeals ruled that a t#ial court erred in )
* « granting a summary judgment for a teacher on the ground that he could not ’
be held liable if he was acting within thePscope of his authority,*'” Retrial
was aydered on the facts, thagts to'establish whether th,e teacher 1nflicted ;
".any corpéral pumshm?)t or physncal restraint on the pupil. a juhior - ‘high - )
. school giz], and. if so. whether it was in excess of what appeared reasonabl\ e
.appropriate under the circumstances. * . .
* \li Under whgg conditions do the courts comlder corporal pumshment e
easonable? In its decision m?; case, the Illmvappellate Court said, *.-
.'[ e teacher mgy not wantonly or maljciously inflict corporal punish-. &
ment, and may be guilty of batterv if he does 'so "' The facts of this case
centered around anincident at a high scliool football game. The teacher was
assigned the duty of keeping the crowd away from a fence Mtween the - .
stands and the playing field. Shortly before half- tinhe a plau‘r was injured.
carrid from the field on a strctchr and pla&d mgar the fence. At half-
. time, the'plaintiff, a fifteen-vear-old b'b\ wcn’o thesfence to learn the ex-

L]

- X -
~ "4185. Bucx's Law Dictiofary atr}~ and 193 ¢ ’A
" 416. LaFrentzv. Gallager, 105 A App 176, 462 P.2d 804 (1969) ‘See a Hogenson v.

Williams, 542 §.W.2d 458 (Tex. Civ. App. 1976) in which the appellate court ordered a néﬁ )

. trial to Betermine whether :a junior high school football coach was gyd. of a.sslulb i,

physically reprimanding one ofhis playess in a team _puetk:e .
417" Carr v lgvﬁght 4235 W 2¢/521 (Ky 1968) . ) :
418, Cityof mb ¢ Goylg/ 104 1l App 2d 381, 9.44 N. E 2d 361 (1969)
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tent of ‘the player injury. The teacher ordered the crowd back: As the bO)
stﬂted to leave, ge teacher allegedly turned hiny around apd struck him
several Umes on the face tefore a campus policeman intervened. The court
upheld~the teacher's éonviction for violating a city m'dmanbe proh hng
. fighting and assessed him a ten- dollar fine. . .
In a4973 Oregon case, & stpdent sought to Tecover damages,agamst a
teacher who he claxmed,shoxed him inte a door with glass windows.*'? The -
incident began when the student refused to complete an asmgnment that
consisted of viewing a film and writihg a report. After-oarning W student
several times to be qulet thaiteacher asked him to leave the reom. The stu-
dent (who is described izthe record as aged fourteen, alow ithe’\ er, behind
in”class, ‘trant on decasion, *involved in fighting, and lax in’ completing

s

_ assngnmenls‘) ignored the teacher's request and responded vnth vulgar

nge. The teacher headed for the desk, and the studen -up. As the

. er attempted td remove the student from the room_the boy pulled his
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arm free, swung at tlleteacher, and his arm crashed into tffe glass-
! the teacher, indicating that reasonable force can be us-
ed in ren{ovm!a student from the classroom His actions violated neither the
t's constltutmnal rights nor the state code. - :

e there was no specific charge of and battery, a parent did sue
teachers and gdministrators in an Illinois school. district for intentionally .
abusing, attacking, embarrassing, and intimidating her children. The
amepded claim cited damages to ﬁ’:e chlldrens nervous systems and their
learnjpg abilities. The court rejected the parent’s cl#m, indicating, that the .
deien ants were acting within their realm of authority. o

* In another 1974 Nlinois case, sttdent newspaper reporters filed an assault
- and battery comiplaint against.the teache who ejected them from a facalty
senate meeting.**'"The gourt noted that tMfF teachers yere acting in their of-
ficial capacity as | ple authorized l( the senate, an agency. of the institu-
_tion and the state; therefore, the state wasdhe real party against whiclf the-.
students should havesought rehef. The court dismissed the complamt for
lack-of jurisdiction, which that state vests ina couft of claims.  *
A fitting summary for this section is provnded by the fmdmgof/a'stud) by
Schlaegel and Fordyee.*** This stud) *based of) a survey of the judicial
’ reports of the several ]unsdrctlom was madé to a?certa.m/the g\xtent to whlch

419. Simms v, School Dist. N'o 1, Multnomthty 130re App 119 507P.2d 1973),
. Gordon.-Odll Park School Dist. No. #, 24 1li. App 3d 131, 320 N.E.2d 1974) 7
21, People ex rel. Macuiba v Cheston, 25 11l App. 3d 294, 223 N.E 2d 40 (1974) -
422. Schlaegel & Fordyce, Schools— Corgoral Pupiihment ' without Civil or Criminal
, 72 W.Va Law.'Rxv 339 (1870) “See Baker'v Owen, 968 S.\Ct 210 (1975), a
memdrquﬁm decision of the Court, and Ingraham v Wright, 525 F 2d (Sth Cir 1976)
- {en banc) cert. granted, 96 6. Ct. 2200 (1876) f#n this latter case, <he parents asked *
¢ compensatory and punitive damages, maintaining that the lchoolzque‘of corpq'nl punishment
violated their children’ s constitutional rights. On April 19, 1897, the Court, by 254 decision,
uphdd the circuit court’s rullng lnd rejected the pnnnts’ “cialm e L
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public schook teachers may physxcally dxscxplme students witheut mcu»mnk
.criminal or civil liability. In general, ¥ decisions reveal judicial eement
that a teacher may admisister only reasonable torporal punish ent. On the

other hand, the cBurts M)ere divided on the degree of physxcal dxscxplmethat
itutes reasonable pum;hment In this regagd the study c@tams these

ific findings: - ¥ .
North Carolina, Ohio, Alabamgg linois "and Pennsylvania have ,
adopted the praposition. . . that a teacher is immune from criminal A

. liability in administering rporal punishment provided that it is
infitcted with legal malice or does noliproduce permanent injuryor /
dlsflgu,rement Similarly, Ohio,_lllinois and Aldbama have ado
the view that a teacher is ‘not vivilly liable for inflicting excessive
physical force in-good faith from motives of duty unless such puriish- .
ment results in permanent injury, - |

{ The great 'ma of jurisdictions, hqwever hold a teacher to ‘be "

: both civilly anmally fiable for the administration of excessivitor®
poral punishment regardlas of whether such punishment is mﬂxct
from godd motwes.or r&sh]ts i no serious m]ury 42

Under thxs latter position, the sex age > and apparent physical condi-
»  tion of the pugxl are key ‘actors m etermining whether the her himself
* s to be disciplined. ) .

* Other Offenses vos - . Y
) ' A- teacher’s ca'lduct n prot&stmg admxmstratwe decxslons can conflict’
with city ordinances., After being denied permission to hang & mural in the ’
.. highschoal, a her stood up during an assembly program and said, “I'm
leaving the beff8ing and won't return until the mural is hung.™ He then
left, dccompanied by students, the number of which was disputed. Charges
were later filed on the basis of a city ordinance that provided. | -2 -
Any person who by noisy or disorderly conduct disturbs or mterfera . \ .
with the quiet or ‘good order of any place -of assembly, public or A
-private, including schools. churches, llbranes _and readmg rooms, is .
~ hdtsorderly person wo ,
s P
Thenteacher was ‘iound guxlt) as charged nd sentenced to the county jail for ’
g -three months. This sentence was suspen . and the teacher was placed on -

. probation for oneyear. ™ .
L3 The teacher was also convicted of tr . Tvto days after the beard of
educatxop suspended him following the, Bly mcident, the.teacher con-

v - ducted-a “vigil of protest” in the, school parkmg lot, against the board's ac-
~ tion, The school principal ordered him ‘to leave. after .which both the g
. dgrderly conduet and the trespass, charges were filed, The New ]ersey
S L |

v . T, ’ -

423 Id. nuoo ..
' 424. State v. Besson, 110 N] St‘xper 528 226-A. 2d 175 (1870) *
425, Id at 332, 220A2dlt 177"

4
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§upérior Court affirmed the conviction for disorderly conduct but reversed, "
that)for trespass, holding that peaceful protest 1s a protected right of the ih-
dual *¥ . ' o e -
inally, jn & 1976 New York case the court found that the evidence agaifist
a teéacher supported the charges of conduct.unbecoming a teachet, neglect of
dut'y, and inefficiency.¥" I a pragtice not.unusual for that sfate, the court
reduced the penalty, holaxi!g “that the pumshment of dismissal was so.
;:lisproportionate to the offense * .‘as to shocking fo one’s sense of
fairness.” The court changéd that penalty to‘a fine.of four thousand dollars
’ (. ’ C [N '
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~In the closing section Bf the monograph. The Courts ar,t'd Student Con-
duct, Beutter warned of "simbl{sﬁc conclusions” in education law and ch

<to let the record speak for stself.** Because of mass htigation ’O‘Meac;:i
discipline-fand the issues Vet to be resolved.mhis course of actng would ap-

" pear to bea prudent way to conclude thi®work as well Howeve .¢he author
does feel.obligated to rite from the recurd spine of the major developments of
the past five Vears and.to present a few general observations concerning
possiblefrends ] e )

® -, . R i ‘ »
Legislation - ' - . , ‘

" Date legislaturé,',m_ Increasing numhbers, have adopted pubhc'sectot' col-
lect“n;}'bargamir')g law s** and established professional practicés commissions .
and/ok hicensure boards ** These laws have’a direct effect 5n thalbasons for
disciphinary action anmuch discipline 1s adrggnistered  For example, 1n

.o state “cause for al 1s a negotiable itafh. ! and 1n a number of

Vstates the. professional practices Co;mmsm?) has the authonty to revoke
teaching certificates. 3 In disputeg ansing from the discipline of teachers,

. the record reveals a more frequent use of grievance procedures *» hearing
. panels, ** and arbitration.** all ofw hich are products of recent legislation.

: s

- “ - ' .
[y . "
a ‘ . v
~ .

426 d wt527V228A2dwet 181 . . . ‘ «
| 427 Bowman v Board oFEduc of Lawrence Uhnion Free Dist No 15, 51 App: Div 2d
544, 378 N Y S 2d 43¢ (1976). .‘ ‘ " : A ‘
98 E RevrTEn, Tne Cours Ao STUDENT: CoNoUGT 11973) Tos =
29 See supra notes 1 and 89 .- . .
430 e supra notes 123¢ Wy " ‘
£1 Mame Lecistative Sexvica 199t 151 M RS A 20 § 161
432. ALasza STAT § I'4 20-030 (1975). Ore Laws of 1973 amending 342 865
483, See ¢ g- Frank v Arspahge Cty School Dist , 508 P 2d 373 (Colo App. 1973)
See£'g Clayton v Boardbf Educ . 49 App Div 2d 343, 375 N Y S 2d 169 (1975}
F‘mdlr Educ Assnv School Dist for City of Ferndale, 67 Mich App 645,
([976 ¢ v » - . N . ] ' ‘
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. Court Decisiom

MWhat, seems to be the prevailing atutude of the court toward, te\cher
dkctphne lsiexpressed in excerpts fromtwq recent dpinions: ¢ e
The power of the board -of education, to dismiss and. dlsclphe v,
teachers is not merely punitive in nature and is not'intended to permit
the exercise of personal moral )udgments by board members.. rfﬁer it
" . exists and finds its justification in the state’s legitimate interest s pro- *
tecting the school tommunity from harm. ant-its exercise can only be: -
jusuﬁed upon showing thafsuch harm has occurred or is likely to,oc-~
cur.# (Emphasis added) ‘.
We emphasime the board's JState Board of Pubhc I ruction] power
to revoke teaching certificates is neither purv‘\e no&nded to per-"

mit exercise -of personal moral judgment b bers bf the board
Punishmenf is left fo the criminal law, and the péfsonal ‘moral views .

l’

-~ ' of board members car;notbe rele»ant o - 1/ . .
Yet questions remain; What itutes “harm or threat .of harm to the
school community"'? Wh3 or wha *nc\ 1s to determine that harm or a
threat of harm exists? . . .

+ So many of the teacher discipline cases éonslaered n precedmg Sections
turned on“the Rsults of the courts’ “balancing test ™ But, what 1s the proper
balance between the state’s interest 1n ‘operating the schoo)s and in protec-
"ting the school cohmunity from harm, on one hand, and the teachers’ civil
and congstitutional rights and their aspirations, on/the other? The Supreme -

NCourt’s niost recent decisions on public efyployees suggest a possible shifting
of that Bilance toward state or societal 1 erests ¥ -

_As the record clearly indicates, the courts are /re\ 1emng more and more -

“personnel decisons invoWwing the disciplining of rs.” This litigatjon,
when combined with that groduced by- other'/épects of the educational
ration, represents a tremendous cost in terms of txme and money for *
00| systems. But this réviéw process 1s a part of a much'Targer problem,
aptly described as follows: . e
So long as modern life grows ever more complex, demands on the Iavx
will increase. That much 1s 1nevitable. And'sf Americans waf® to.pre-
veat their systém of government from being changed in a fundamen-
. tal ner, they will Rave to find ways in which to prevent every<
¢ - buck from bﬂng passed to a judge avufewry problem. from being o
. . tumed ‘ougft tv a-lauyer The U.S: has créated the most
L sophisticated —and the fairest— legal pmce{s 1n the world. But the
hu): ns arc,becomlng mtot'erable % (Emphasis added)

“n
,.

2

ey Wd-uunv Boud of Educ of ]effenon Cty SchoolDtst 547P 2d m‘fim(cm
1976)." .
. Efb y_lows Sute ‘Bd. of Pub.'Instr , 216 N W2d 339 345 ( lom lsﬂ)
arthy w. Philndelphu Civil Serv Comm'n, 38 S Ct 11%4 (1976), Kelly v
‘Johnson, 96 S. Ct. 1442, Bisbop'v Wood, 96 S, Ct 2074 (1 .'Hon-nvmej tSchool Dist _
¢ No. 1'v. Hortonville Educ, Ass'n, 96 S Ct- 2316 (1976). oo
. 430. ]. Fooflick, Too Much Low? Noyawzzx, Jpnuary I, 1877 at 47
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The quotation from Bishop v. Wood that “[Jhe federal court is not the ap:
propriate forum in which to review the multitude of personnel decisons that
(are made dml;' by public agencies” seems to speak to this 'proslem.“"'
Hopefully, the future will see nore G%w qsﬂxcts conce‘rniné’teacher con-" .
duct fairly and justly resol\:ecf shogt of the colits . ‘ .

.
*
*
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