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. the geperal comaunity do not change in-the high 'school settind.
(Three appendixes contain samples of regulations, legal definitionms,
and excegpts: from student codes that are pertinent to student press
rights.) (Author/RL) : .
] ; '

-
.

****#*t**********#*****************#**‘*i***#***t#**********‘**********

f Reproductions supplied by EDBRS are the .beet that can be made *

* . from the original document. 1 . *
t*******tt*y**t***t********t**************************t##*************t

: -

3

Q . . Ty

L




US DEPARTMENT OF HEALTH,
EDUCATION A WELFARE
NATIONAL INSTITUTE OF

EDUCATION

THIS DOCUMENT HAS BEEN REPRO-
DUCED EXACTLY AS RE@IVED FROM
THE PERSON OR ORGANIZATION ORJIGIN-
ATING IT POINTS OF VIEW OR ORINIONS
STATED DO NOT NECESSARILY REPRE
SENTOFFICIAL NATIONAL INSTITUTE OF
EDUCATION POSITION OR POLICY

'

L 4

D130598

-

- F

A School’of Journalism _
Southern Illinois University at Carbondale .

~ PERMISSION TO REPRODUCE §HIS : .
MATERIAL HAS BEEN GRANTED BY

Robert Trager

TO THE EDUCATIONAL RESOURCES )
INFORMATION CENTER (ERIC) AND & ’
éJSERS OF THE ERIC SYSTEM *
r . .
.
. .
Secondary Bducation Division
" -~

Jesociation for Educatiod int Journalism'
College Park, Md., Bugust 2, 1976




' ‘ . . . . . \ . - . "‘i . {
v « h . /
NP T’ > RECENT DEVELOPMENTS' IN. : ’ -
, SECONDARY STUDENTS' PRESS- RIGHTS . (

The extent of freedom of expression to be grante' to puﬁlie high schoo]
students;‘a.gray area since‘dourts begag—rbling in sych cases less than a decade
ago,] remains a point of contention betueen adminis ators and stqdentst hpre,
than a dozen cases have been decided by state and federal courts in the last two

years, the rate of resorting to litigation as_a means of resolution continuings_

unabated. -Of significance is that judges generally have been'g%ving increasingly . 5
M greater freedom to students while insistifg that sthool officia]sqﬁay do no more
. , . \/ ! ’
. 'than establish narrow, carefully {rawn regulations to prevent printed material

frqm.causing substantial interference with school operations.

i . . o
.The most incendiary regulations are .those allowing prior restraint of "'

‘»

frinted material, permitting adm1n1strators to review and approve publications

’ 1
’Before they may be distributed on campus.I Some courts have read the landmark '

¢ LY
Supreme Court case, Tinker v. Des Mo1nes Indepengent Community School D1str1ct,2 :

as allowing pr1or restra1nt/{f requ1red to prevent material and substantial in-

' terfenence with schbo] operations. By 1973 four Courts of Appeals--those for
the First, 3 Second, 4 Fourth, 5 and Fifth® C1rcu1ts--had held. that prior restraint

was const1tutiona]]y permissible to maintain: school déporum and prevegt d1srup-

tion of schoo] activities-if certain procedural safequards were avaﬂable.7

0n1yl;he Seventh.Cfrcuit had held the prior restraint was no more acceptable Y

~

,Kin'publfc-high schools than for E‘itizens’generaliy.8 Since then, ane other

" Circuit and several lower federai and state courts have rufed on prior restraint, »

generally holding it permissible, but indicating that acceptable regulations may
" be exceedfng]y d1ff1pu1t to write. )
. Perhaps-the best. example of this contrad1ctory approach is 1tzberg V.

Parks,9 in which a school district rewrote prior restraint regulations five

< times,vtour versions heing found unacceptable by a federal district cqyrt, the

.3 7 . . ;e
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‘meaning." Suit was f11ed/tobprevent alleggd violations of the students' First

. terference with' school activjtiesyf the Tinker guideline for a1lowing restr1c1

5

'ffnal draft ultimately be1ng reJected by the Fourth .Circuit.’ The case was ini-

tidted after school off1c1a1s of the woodlawn Senior H1gh Sthpol in Baltimore .
»

County, Md., ordered students to stop pub11sh1ng two “underground" newspapers or *

*

face suspens1on One, paper was banned because of an art1c1e describing chéer- -

leaders as, '"sex objects"; adm4n1strators/thou t this to be "obscene“ and "de-

< -

and Fourteenth Amendment rights.

The significance of N1tzberg is t at the schoo] board S f1na1 draft of re-

gu]at1ons.(see Appendix A) would sée omport w1th the Fourth Circuit's re-

'quﬁrements~as oreviously ssated in Baughman v. Fre1enmuthTO (see Appendix B), ..

i.e., that criteria for what is forbidden must be'specif}g that a definition

of "d1str1but1on“ must bé supnlied, that’ adm1n1strators must take action quickly,

and that an appeals procedure must be Spec1f1ed However, the. Fourth C1rcu1t

empbas1zed that regulat1ons must be “narrow, obJect1ve, and reasonab]e, and ‘/
found the board's ru1es want1n§ For 1nstance, the court said o, ] rules gave

"no guidance as_to what:amounts to a gsubstantial disruption of or materia) in-

-

- -
- - R

tions on students' freedom of expression. Similarly., the regulations did not

speéify the criteria to be used by an administrator in predicting‘whether dis-

¥

' rupt1on would occur as a result of the d1strnbut1on of student produced-material.

RPN

wh1le noting that the board S ruJe was obvfous]y intended- to comport w1th the

Tinker gujdeline, the Fourth t1rcu1t‘sa4d that the phrasing of a const1tut1ona1”

standard . . ." s (not) suff1c1ent1y specific in a regulation to copvey notice
to students . . . of what is proh1b1ted o1 . N
Add1t1ona‘1y, the court he]d that a_regulation under. which a pr1nc1pa1

must within ;hfee "pupﬁl days" make h1s decision about allowing material to be

-

'd1str1buted was. 1nf1rm becausa "pup1K days" was not defined. Also,'n¢ t1me 11m1t

was specified for aopeal from the ass1 ,ant super1ntenéent s decision to the R ‘ \\
. . L o T

. . . )
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superintendent, and~£inal review by the school board was to be at its next re-
gularTy scheduled meeting. Such protracted steps in the appeals pr6ce3ure" do

not a]]on the prompt action required in freedom of expression cases,isaid the

-
-

court. s
. t ‘ .
Importantly, the Fohrth Circuit said that due process cons1derat10ns were

necessary in such detérminations particularly since a student v1o]at1ng an or-

der not to d1str1bute material would be subject to suSpens1on Thus, the court
saw the need for a student to be abie to appear before the pr1nc1pa1 to present

,persuas1ve arguments for al]owing distribution.
‘a e - ]
Finally the court said it “deplore(d)" hav1ng to continually decide issues
\

of students’ freedom of'express1on It strongly suggested that students and

1

school'officia]s explore ways to so]ve such problems wi thout resorting to 1iti-

gation (though stressing ‘that the caurt could not permit suppression_ of ”the

First Amendmgnt r1ghts of ind1v1dua1 students" simply to ameliorate’ problems

¢
f*ing administrators in operating schools) 12 The coutrt. suggested as one alter-

‘native formatior of a Student-Facul ty Re‘afions Committee, perhaps similar to
Y.
the Board of Publications used by some high schools. 13

While in Nﬁtzbe#g,the Fourth Circuit reinforced its ear1]er prior restraint

rulings, the Sixth Circuit spoke on prior ‘restraint-for the firgi time recently,

“albeit only inferrentially, in-a.curt reversal of an anomo]ous district court o
decision. In Hannahs V. End;y,]4 distribution ‘of an editioq of a high school
t

newspaper was stopped by the school principal who obJected td/seven articles

and editorials. By st1pu1ation, only one editorial,-"Where'Are You Mr. H.sv

Athlete?", was presented to'the district court for cbnsideration in a suit brought

'

by several staff members of the paper who obJected to the pr1nc1pa1 s actions.

. /; The district court v1ewed the situation as a "confrontation between an
ssertg First Amendment freedom and the v erx réal oblygation on the’ (adminis-

trator's part) to maintain order and decerdm in afpublic high schoo]."]? This

&
L)




A . . , ‘; . ) ‘J . - . [ .
. 1mp11cat1on that schoo] off1c1a1s concerns about d1sc1p11ne are more 1mportant
than students freedom of express1on is pervas1ve in the court's op1n1on In fact,

- wh1]e adm1tting that the Supreme Court has forb1dden the in loco parentis concept

“fron‘being used to deprive students of_constitutiona] rights, the: court said the

doctrine ma} be "used as a'shield to protect minors from.harm " On’that basds, -

16. w1th an administra-

N
tor S "1nterest in protecting him from disruption of an-orderty educational ‘pro-

the court equated protect1ng a ch11d from obscene mater1a1

tess.' Comb1ned with holdiugs that students cannot openly d1srupt the educational

¥

process and that prior restra1nt is not “unreasonab]e in all c1rcumstances," the

court upheld the principal's actﬁons 1n nat alJow1ng distribution of the paper.

The count‘éited'the Tinker "matenial and substantial interference" test and néted
.that administrators need not wait until disruption has occurred oefore takiflg ac-,

@ tion. [In this regard, the court said: )

T (The pv1nc1pa1) assumed he could reasonably forecast disruption if . A
plaintiffs' pub11cat1on went forward as scheduled. If he was wrong,
he was, at least, wrong for the right reason, i.e., an effort to

== _avoid disruption or violence. There is no evidonce that he acted
. : maliciously or with evil intent. We are unw1111ng to permit stu-
) . dents to substitute their Judgment on the threat’ of disorder in the
school for that of the principal.™. . . Is it not'yet time to re-
“turn education to the educators?: Must a degree of Jurfs Doctor )
together with training in rigt control be a necessary prerequisite .
for a successful principal? . ) .

This decision must be compared with Nitzberg {n which the Fourth Circuit $b

adamantly insisted on prec1se word1ng of narrowly drawn regu1a¢1ons on due ’

-

process conswderat1ons before prior restrdint cou1d be imposed.-
Seemtgg!y, the S1xth C1rcu1t thought the district court's. op1n1on out of
‘Q step w1th Jud1q1a1 Qtt1tudes toward students freedom of express1on. The Court
. of Appeals terseiy !!verscd the lower court, ho]ding that its Judqment that
distr1but1on of the papen "would be 'd1srupt1ve of an orderly-and peacefu] at-
) mosphere in which’ ch11dren . . . may recewve an adequate educat1on is on the

bas1s of the entire reogrd clearly erroncous. n18 Thws does not indicate that
L *
i?: the Sixth,§1rcu1t agrees w1th the Seventh C1rcu1t that pr1or restra1nt is not .

ERIC" ~
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constitutionally permissible: Rather, the court seems to imply:that if disrwption

+

or potentiaf disruption cauld have been prbved19 the principal's decision might

" have been upheld. ' .

» . . . . .
. "Two other federal district courts have also ruled in prior restraint cases,

' . ¢ ¥ .
- both in circuits in which the Courts of Appeals had not given previous guidance,
\ . 1 .

In Peterson v. Board of Education,20 Lincoln, Neb.; high‘school principals and

¥ ‘
the Superintendent ofaSchools forbade distribution wn school grounds of an under-

® ground newspaper. Several editions of t;he paper had been given to stude‘nts,‘

.
- - K

T some of whom.vpluntarily paid for czpies,'at the outer entrances of Lincoln pub-
lic high schools prior to the admin strators' decision - School, officials claimed

that distribution violated district rules against commerﬁialism in the schools,

soliciting funds from students, visitors 1’ the schools, and selection of i
structional matgﬁials. The newspaper ed1tors asked the court for perﬂﬁssioS
T 'distribute‘near'the outside of building entrances in a'nondisruptive manner.

1 , Viewing the situation as a case pf prior restraint, the district court -re-
fused to accept any of. the administrators[ rationaies for forbidding -distribu-
tion. First, the court sdid that the'newspaper was primarily a vehicle for dis-
semination of news and 0p1n10n that the advertisements were a minor part of the

pubiication and therefdre that the anti- mmerc1a11sm rule did nbt/appiy. News -

paper distributors were not solic1t1ng } ney, thoujh'contributions were accepted,
said the COUrt - In answer- to administrators fears that such a ruling ?nght
" . open the fiood gates to numerous individuals and organizations being aifbwed on
."schopi gréunds to solicit funds or engage in profit-making activities, the,cpurt ’

R distinguished publicatiqns devoted "iargely to expression of opinion and factual
- -matter from“pureiy-commerciai act1v1ties .the former being protected forms of .
| expres51on' The court aiso noted that off1c1a1s had not been "even handed" i
enforctng the ant1 csmmerc1alism ru]e, ailowing add in the schooi papers and per-
mitting some charitable organizations to, solicit funds whiie forbidding d1stri-

bution of ther underground newspaper. . ‘ -

V"

f'.
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Second, the court said that there was no 1ndication that the paper would be-
, come an instructiona] .tool in the schools; which admin\strators had ciaimed would
'undermine-their prerogative in the se]ection of such material.- Third, the court .

said 1t was acceptable to have all schbol v1s1tors first report to ‘the pr1nc1pai s

office, but banning newspaper d1str7bution on the assumption that such visitors
4
might disrupt school act1v1t1es was not permissible.- Finally, the court said
‘ }

that as iong as the paper confained only otherwise protected materiai, school of-
ficials could not prohibit its distribution'without’showing-that it would cause
material and substantial interference with séhool work or discipline.
Peterson is the only case in the Eighth Circuit to present the prior re- |
straint question. To date, the Circuit Court.of Appeais has not issued a ruling
" on the subject. Xy - o ", i

LY

Similarly, the Court of Appeals for the Ninth‘Circuit has not-discussed T
] ¢
'prior restraint 1n public high schools, thus the ruiing of a federal d1str1ct .-

court in California (part of fhe Ninth Circuit) in‘Pliscou v. Hoitv111e Unified

School Distrith] is of interest. This case presents a unique factUa}‘51tuation.
A new faculty advisor was seiected by Ipe Holtville High Schoel principal for ‘
The Saga, the officﬁa] student newspaper. The student who expected to-be editor
appointed Lisa Pliscou, plaintiff in the case, as assistant editor. However; '
the now advisor eliminated those two pos1tions deciding to appeint only- page
editors., Piiscou refused an offered appointméht as a page editor Additionally,
Pliscoy was elected president of the Quill and Scroll Society, an organization
for student Journagists and an officzaiiy redognized student group at Holtville .
High School. Quiii and Scroii members decided to pubiish a newspaper of their

own; The club s spohsor, who was also the former Saga adwisor, reported that the
principai wouid not allow a second paper and she resigned as Quill and Scroll ‘
sponsor; Appointed in her stead was 0. Ray Harren, a faculty member who-was )

| also the freshman football coach.’ At this'point, the school district adopted d’ i’

-

~ set of regulations regarding stude dfi;zibution of printed material.

’[,
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lhnwng the falT’term, P11scou held a Qu111 and/§croll(méet1ng at her home to |

/
- w02k on the club's newspaper, ent1t1ed The F1rst Amendment . warren d1d not at-

| 7
- tend the meet1ng In order to f1nance,the~paper the\broup attempted to ask per-.

m1ssion to sol1c1t advert1s1ng. Perm1ss1on had tq be granted by the pr1nc1pa1 and
the‘student council, Howevers Warren would not auth;r1ze the r;quest and the
Student council decided it qould not’ “aet without s1gnatures from Warren and~the

principal. A subsequent Qu111 and Scro]l meet1ng was attended by a 1argq!':mher

-

of football players the court descr1bed as "expressing a sudden .interest in Jeur;.
' na11sm " warreﬁ characteriged the meeting as a "general d1sturbance “* Pliscou B
. then asked the cdurt for'an injunction enjoining schoof officials from 1?ter- / ‘
“fering w1:;/ﬁer First Amendment rights. 7 B

wh1_1 netmg that a student's wights may-be circumscribed by the special

characteristics of the schoot environment, the court said this Whs true only

withn narrow]y de;ined boundaries. Spec1f1ca11y, reasonable rules and regula-
A} N
tions may be generated to prevent‘mater1a1 and substant1a] 1nterference with’ S

.

school act1v1t1es. However, arb1trany, discriminatory decisions ar&-not permis-
‘sible:’ For instance, said the court, while a schopl is not required to establish
'a student paper,22 once one-is formed it "cannot be suppressed because of its
editorial content:" -However, the.tourt saw thisltase as not involv$ng.direct
regu]ation q§.e§press{on, but "regulatioﬁ/of conduct which‘incidentaily 1jmits‘

(expression)f";-That is, as a practical matter The First Amendment epuld not be ,

published without advertising to finanee its printing, and advertising could not

be solicited without school offﬁcia]s' permission. Moreover, said the court,

A} )
publishing a paper is a logical and proper activity of a group such as Quill and
Scroll. Thus, adm1n1str.ato’were s1ng]1ng out that organization in denying its
el

S .
request. while a110w1ng fund raising activities by other schoo] groups. *Said

the court, "Viewed in its ent1rety, the den1a1 of the proferred act1v1ty request

stands suspect and w111 not be condoned, espec1a11y where* Firsu Amendment con-
. / .

.
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s1derations loom in the background." In the ‘absence of specific cr1fer1a.for
deny1ng act1v1ty requests, the court would not allow Qu111 and Scroll! s reguest

" th be s1ngled out for refusal. Th1s "const1tutes ‘a den1a1 of equal protect1on,
. . - ‘ . i :( ~
said the court. , ! :

-

The district court dec1s1on in Pliscou goes further. It also careful}y re-

k] . a ,———
viewed the d1str1ct s regulat1ons concerning student- d1str1buted pr1nted mater1a1
One rule stated that mater1a1 "shall be presentedﬁpo the Pr1ﬁ%1pa1 pr1or to dis-

tribution." When con51dered with other rules 11m1t1ng the types of mater1al

A 3

. 1

" which i:d1d be distributed, sa1d the court the regu]a jon seemkd to be the/means

by which: off'1c1a1s could impose prior restra1nt oweyer, w&hout evaluative

cr1teria and procedura} safeguards, such a regu] tion could not stand. Add1-

t1ona11y, the court wou]d not permit a rule; forbjdding col]ect1on of " funds or

<
donat1ons . . . for newspapers and other pr1nted’matter g ‘The court said such

1 " u

4
a ban on the sale of newspapers involves restr1ct1ng conduct which 1nc1udes both

speech and nonspeech elements, and thus is too sweeping a use of a school board's -~

powers. Finally, a rule fo idding distribution of material “that. 1nC1tes stu-
dents tdward the /disruption of the orderly bperat1o% ot\the schoo]” was found to
be unconst1tut1ona11y vague, not providing "“pxplicit s;andards" nor specafy1n9
consequences which wou]d follow violation of thp ru]e Also, the rule did not
specify who wow1ld interpret and apply it. In sum, the court ca]led the regula-
tions "a ruse to stifle First Amendment rights."

If another. Ca11forn1a case, the state Court of Appeals fécused on due pro-.

»

cess questions in dea11qg with a ;‘Tﬁr restra1nt situation. In Bri#ght v. Los

19Ange1es Un1f1ed School D1str1ct 24 students at Un1vers1ty Hiah Schoo] asked the1r

vice princ1pa1 for perm1ss1on to d1str1bute an underground newspaper, pursuant ‘
E
-to a school rule requ1r1ng such authorization. Prev1ous cditions of the paper

~had been d1str1buted with permission, but this jissue contained an artfcle head-

kY

1ined ”Princ1pa1 L1es,” stat1ng that the principal of another high schoo] had’
» . t

L3 \
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utteredlfour.fa]sehoods.in a meeting‘wdth"students. The vice-principal took the
newspaper to the pr1nc1pa1 who asked the county counsel for advice. He also
contacted the principal ment1oned in the article, who sa1d he may have made the
quoted statements, but that’ 1n any case the statements were true, not ‘lies. _fh;\:\'

principal told the students théy could not d]str1bute the paper because ‘the dtory

in question was libelous.

- . Partly at issue 1n this case are requlat1ons of the Ca11forn1a Educat1on u/
Code.

Earlier sections of the Code referring to student pub11cat1ons mere ruled
unconst1tut1ona1 by a three- Judge federal court 25 Rev1sed regulat1ons stated
"that certain material, including that which is l*belous or would 1nc1te s'gydents.

. to unlawfyl acts, "shall be prohibited" és’e Append1x C). Studeﬂis bringing”this

suit c1a1med that the word "proh1b1ted" did not authorize a system of prior re- -

stra1nts The Ca11forn1a Court oT‘Appeals agreed, holding that the state 1eg1s-

ﬂ *lature 1ntended ”proh1b1ted" to mean "forbid," tather than "preveg% " In: part

i " thjs ruling is based on a guideline adopted by the Ca11forn1a State Board of
Educat1on conta1n3ng the following language. "There shou]d be no ‘prior restra1nt
or reouirement of approvaT of the contents or wording of the pr1nted,mater1alsv

n2b * g »

L

related to studept express1on on campus
Of more general interest is the court's/discussion of the c1rcumstaﬁces
uhder whi ch pr1or/restra1nt maysbe permitted. " The Court of Appeals states that
Tinker a]]dws pr{pr restraint when necessary to prevent “conduct potentially o;
-+ actually d1srupt1ve of the educat1ona1 prdEess The court also cites cases in
other Jtnﬁsd1ct1ons a110w1ng adm1oistrat1ve rev1ew of mater1a1 before d1str1bu-
tion.on~qu11c h1gh schoo! campuses. However, the l!c1s1on says that prior re-
. straint is not permitted for naterial ‘that is "Tibelous or-slanderous aceording’
tq,current legal stapdards " FJrst, the court says, other prior restra1nt

cases, 1nolud1ng the Supreme Court's Landmark decision in Near V. M1nnesota,27

Q “have not includgd’ 1ibelous material among the exceptiona14c1rcumstances per-

I




‘ m1tt1ng pr1or review. Secon@ 1ibeJous mater1a1 would 6?01nar11y uot pose a« .

[

i thraat-to o“der1y fuqct:on?ng of the school in the terms me ant“ﬂ5 T n'=r. Third,

because de;brm#n1nouwhtt 1s*¥?q111y 11b°‘ ous 1s such a difficuit task Loday, a

regulax1on d113u1qg or1c. r%sh a1nt for "mate“mal wh1rh JRE TS .. 1ibe]eu§ ac- ¢ *

.
[} trw( . ¢ .

¢ . /‘ﬂ.!x L)

cord1ng\1a current 1égﬁ5 standards“‘h1ght wellube uncons: 1Lu.1ona’1v vaoue. "The

¢ “court d1d not prohibit punishment after pub11cqt1on i% indeed the materya],was

* found in court to be Yibelous.. = 'V~ 1} -

Q‘ ‘ . . - -

Additio~ally, tho court, found the principad's p“oceﬁures danied due process'n

. to the students, sinca he baened d1str1hut on "W1uh0ut a :eaqon*aly rompleee and
- < » .,

.. y
fair 1nve\t gat.oﬁ'" Iaguiring 1neo thﬂ Lpuih of the q*atehewts By ask1wg only

’ ’

two other schooi aﬁminﬁs ators was not sufficient. The :choql district 1<S
’D Ce e . - .\-' . . * * . Y
. appealed tho Bright c‘ecisfon‘o the Supreme<€ourt of Ealifornia. ’ L.
. — N .28 . . . 3
In Lisnar v..Stamierd Board of Educatfon,” one of the first high Schoolt ,

- . [S - . . . . .
prior restraint-ceses, the Second Circuit defided that acministrators.’could Sskf
for approval of materigl before distiibution if proce@u'ﬂ' seTecuaris ere pbe-
. -
sent. A federal district coart in New York, part of the’ Secoqf Circuit, a¥so

. .-

upheld prior festraint, but wﬁthin more restrictive parameters thqn.earljgf ip=
. ) . / - LN ,
dicated by .the Court of Appea]s. In Baxgr v, Kinz]er,z’ the Farmingda]e High

School student’ newspaper atte nted to- d1ser1bute & iscue cowt11n1ng a sex Yn-

L]

formation supplement. Students had written on such subJects as, contracept1on
and abqrtion; the court descr1b°d the ar+1c1es as ?*er1ous in fone and obvi-

. ously intendad to convey information rather tnan appea1 to pvur1ent 1nterests." '
f" The‘g;hpo? prxncipal seized cqpfgs of the. nawspaper and_stplement, refusihé,to
t .+ allow di%tr?bution.‘ “ ’(,, ‘\ o ' tio ,-/;,_ . ;#: .
’ Q Such pr1or "_-era{rt was not‘/lfowe4 in th1s 1n<tance because theacourt did.

not be]ieve=dis£r1but1on of the sgbp1emdnt wou]d (]) céusn w»te.1a1 and substan-
tia] Q1sruptvon in teo school (2) prescne a c1ear and present danger of caUS1ng

N ‘

v " substantial evi]s_the state had 2 righ. “0° nrevent, (3) abridge parenis' rights'
» “ R - . » & -

Q ‘ »I g . . R . ; . .' . :
‘FI{L(: - o N l:B o , Do
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- to freedom of religion, since "nq;étudent is compelled to read the school news-

paper,"jand thusa no. e need be exposed to‘qnformat1on in the supplement agaanst

-
h1s w1Tl and (4) intrude into the school curr1culum, since the" newspaper was an’

',extrdturr1cular act1v1ty with no.academic credit g1ven for serving on the staff.”

] However said'the court, even giving credence‘to tHe "intrusion" theory would

- © not justify 1nterfer1ng with ‘students’ - freedom of expression. For ,instgnce, since

social studies is part of the «curriculum, it might be held that wearfng black arm -

q'bands to*protest a government action (as in the ) weuld be such an in-

trus1on.- The Supreme Court has held othetgi/e :
/
. Reviewing. these cases, part1cu]arly 1tzberg, shows that courts are able to

’ theoret1cally explain their stands on prior restraint in h1gh school amrd can
enumerate the types of regulat1ons they would requ1re6‘but that in practice. 1t

.1s nearly 1mposs1ble for school adm1n1strators to write rules courts w1ll accept .

9 o "

' In r1gh 3 the Cal1forn1a Court of Appeals suggested that qQne comprom1sei"1ght

]

. bé to requ1re sabmission of mater1al to school off1c1als "for informational

purposes on#& "OIf questlons then arose about the pUbl1cat1bp, "the matter

) could be handled by appropr1ate d1sc1pl1nary proceed1ngs .embodying thé rud1-
; o - .~
'Y ments of-due process »30 R N |
‘\ . X - R l{‘ Y ) ‘
Another form of adm1n1stnat1ve control over students freedom of expression

[

_1s post- dzstr1but1on punishment Fewer examples of this type of case go to court

now than earl1er in the controversy over students' rights, but such l1t1gat1on

; recentl§’arose 1n Puerto R1co when a junior high school stud@ﬁt was suspended for ~ -

el

d15tr1but1ng pol1t1cal handb1lls Handb1lls ask1ng students to pq‘f1c1pate in .

activ1t1es of a political party wh;ch advocated‘Puerto R1can lndependence were

-

-

. d1stributed during schooi hours and’ on school grounds ¥
¥ ™

N ": The'student was suspended for five days for v1olat1ng a regulat1on pYro-

h1bit1ng "c1rculat1ng propaganda in the school wh1ch is’ allen to school purposesifz'

A fedéral d1str1ct court called th1s "about as broad a ban upon free expre\

r'-’ P f R f .
Q i . ’ , . e
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jn§§chodI as can be imaginel,"” Noting tHat the regulation was not limited to

prohibiting material Whié\ would cause material and substantial interference with

.

-schodl operations, the court wb@jd not accept administrators' contentions that
_ the rQIQS'were;necé§séry to prevent bp]itical.agitation on the school campus.®

The eourt said suth "undifferentiated fear" was an impermissible reason for res-
‘tricting studeptéj‘rights,32 . ) ) - . -

inferestingﬁy,'the court took note of cases in which the First Amendment

) queﬁtioﬁ had not been reached because the étudent's'condupt was a "flagrant” Vio-

33 or ﬁecause the student'showed "gross disobedience" of

lation of school éu]es
ryles or "grosé disrespect"” toward school officia]s.34 But.the'éburt €aid that

in this case "school rules were peacefully tested by means of one time vioie- (

tions." o

. R - ’ .
In addition to being concerned about disruption of school activities, ad-.
- - -~ - - €

ministrators have used fear of 1ibel accions as a reason for imposing prior re-

'_‘ L. . . - e
straint or insTsting, that a newspaper's coverage*be noncontroverciai. Several //~)
cases have ‘recently touched on thé subject of libel in student publications. .
N [ ’ )
In consiég?ing these cases, it is nccessary to briefly review significant
. a

Supreme Court libel deéisions. Prior to the 1964 New York Times v. Sui]ivan/_

3?"the media relied on common law defenses against T1be1 actions: 'hualified

~
case,

or conditional privilege, fair comment, and truth. +In New York Times; boweverf *

the Court séid that ‘public offficials must prove.actual malice to recover for de-
famation, that %s,’"with knowledge that (the report) wif'fa]se or (published)

with reckless disrégard'qf_whefher,it was false or ruot.“‘j6 Later the Court ex-

tended thi¢ rule to public %igure537 and finally to individuals involved in
. A ‘ ¢

matters of generaf pubh‘c.concern.38 Mowever, in Gertz v. Rgpert Welch, Inc.,39

"the Court retreated from this concept-and.said that private individuals had more

pé tection from defamat&ry statemept§ in thc media thanﬂdid public figures'or ‘ i

pub]ic’o%ficials. A p}eblem ariscs %n different?ating privaté individuals from

L4

-
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publi¢ figures. For instance.’Elmer-Gertz, plaintjff-in the landmark case, is a

prom1nent Ch1cago 1awyer involved ‘in civic and professional act1v1t1es ‘owever, ’

‘. | %)

the Supreme Court said that he had not vo1untar11y thrust h1mse]f 1nto the con-
*
(troversy from which the defamatory pub11cat1on arose, therefare he was a pr1vate
¢ -
1nd1v1dua1 as far as the 11be] act1on was concerned. Similarly in Time, Inc. V.

F1restone,40 a soclally prom1nent woman'who was involved if a highiy publicized
divorce trial, gaye press conferences, and‘sub cribed.to a press c1ipping ser-

vice was categorized as a pr1vate 1nd1v1dua1 by the Court. Such categorization
a]lows a' p1a1nt1ff to collect damages from a pub11sher or broadcaster w1thout )
fac1ng the almost 1mposs1b1e burden of ‘proving actual malice. ') With the New York
Times .rule no longer app11cab1e to pr1vate 1nd1v1dua1s su1ng for actual” dqﬁ;ges,

the common 1aw defenses once relied on aTe aga1n assum1ng an 1mportance n .1be]
- "*v . . - \
law., = . A . ?C

- -

In ]1ght of Supreme Court ru11ngs, 1t is more true than:ever, as the Calis
forn1a Court of Appea]s saﬁd in r1ght that "the current d1ff1cu]ty of def1n1ng

what is 1ega1]y libelous today" may make it const1tut1ona1}y impermissiblc to
». *

impose prior restraint.on material thought towC dcfamatory, since estab]1sh1ng

evaluative Criteria weuld be extremely d1ff1cu]t. - * »

It is also true that difficulty in determining what is and is'not libclous

41

may mean a greater danger of defamation suits-against schools. The Bright case

’ﬁs an example. ‘The court said that a. "newspaper serving a particular ccmmunity

v »

(here the h1gh school commun1ty) is cond1t1ona11y pr1v11eged to comment on one

i1 a position of prom1nence therein . . . cven though the art1c]e may adJersc1y
affect that person 's. reputat1on k2 The court stressed_that the articTe gealt |
w1th-an 1ssue of;1pl1c concern and with a "public ffgure in that community as

~the chief adminiStrator" of a high schoo]: However, the court fa11ed to mcnt1on
the Gertz decjsion, a]though itthad been handed down prior to Bright. Whethor

3 . (. ..' . N . . .
the principal would now be considered- e public fidure or a piblic official is

. - ) MM'. -

e - — -
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not ent1rely clear. It is probable that being avpr1nc1pa1 wou]d qualify one as
T a publgc off1c1a1 or f1gure as exemp11f1ed by an {111no1s appé]]ate court decision’
hof!1ng that oerta1n public sq@pol teachers and ath]et1c coaches were public

. ‘o
figures for the purposes of* a defamation su1t since "they ma1nta1n highly. re-

" sponsible posﬂt1ons in the commun1ty "43, Houever another I]l1no1s appe]]ate “~
court refused to spec1fy thaY teachefs were pub11c off1c1als or pub11c figures
for afl purposes at all times. . , Q |

In addition tg concern, over defamation suits, some school administrators
' are part1cu1ar4y conscious of what they cons1der oBscene material, usually be- - . - 7
cause of expected advarse iommun1ty reaction. Much‘mater1a1 thought to be’
' obscene by school officfals does-not in fact fit-the legal definition of ob~,
scenityf45 No new secondary gases hav Tt with this area, but the éupreme

‘Court recently reaffirmed its posﬁtion'regarding minors and obscene material.

In a case 1nvo]v1ng a mun1c1paT ord1nance banning certa1n types of films from’
e

be1ng shown at drive-in theaters, the Court said that" c1t}es have “undoubted

police povers to prote}t ch11dren and “that c1t1es or states can "adopt more

stringent controls on commun1cat1ve mater1als ava11ab1e to youths than on those .

ayailable to adutts.t Nevertheless, said the Court,. ’ o I\ \;_—:>
. vt .

minors arg ent1t1ed to a sugn1f1cant measure of Fxrst
Amendment protection . . . and only in relatively narrow and
* well-defined circumstances may government bar public dissemination f
of protect .d mdterials to them . . . Speech that is neither
obscene as.to youtﬁsenor subject to some other legitimate *
.proscription cannot be suppressed solely. to protect the young~ .
. From idea “tmages , that a legislative body thinks unsuitahJe :
. for them \ . ' ¢ T, .
. ' R "‘r-'d' - ..
r ‘Wh11e students' rights may be'1ncrcas1ngly strengthened by‘Eourt decisions,-

tne position of pubi1oat1ons adv1sors is st111 amorphous. A case that-m1ght

have . reso]ved some quest1ons about an adv1sor S ab111t/ to sup ort students

whom he or che be11eves are properly excrc1s1ng the1r freedom of expressigfi was _

recent]y settled out of court, thus proclud1ng an add1t1on to the 1Mmi tetf-case
- . e _\ "\
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law involving 'advisors. Joan T. Lentczner, Jthen advisor to the student rews- .

paper at Yorktohn'(lnd.) High School, permittcd students to print a series.of .
‘articles about premaritial sex, planned parenthood,. sex-related problems of’

high school students, and abortion. Her contract was not renewed for the fol-

- [

- 1owiqg year. She sued for reinstatement and m6netary démagés, but settled the, !
S case before a decision was given. She has since taken a public relations po- & -

sition with a Virginia college. ¥ T s -

- A’secona case, Howevér,Awas decided in court--by-the Tenth Circuit In \

Bertot v. Schogl District.4® the contracl of an English and mathtmatlcs teacher

. 1n‘an A]bany, Wyo 5 hrgh school was not renewed. In large part, this act1on was "¢ ,

é«*“"3"\taf<em because-of her 1nvo]vement with a student underground pub]1cat1on Donna

. Bertot's honors English class suggested publishing a*newspapér. She said they
' - could not use class time for the project, but that she would help aftér school |
k¢ N - ’ - °

y- if they wished. Shortly thereafter, she asked another teacher if the principal

" § o i

would object. The sccond tcacher disenscnd Lhe idea with the adm1n1strat1on and

reported to Bertot that the principal was quite opposed and Lhat any sludent pu

b -

ct1c1pat1ng "would jeopardize his career."{ Bertot relayed this to the students

\ and said she could no longer be.inv01VQd in the paper. The students decided to

continue on their own. Meanwhile, Bertot had dlscussed the- prooect w1th a

v

Universif§ of Wyoming Journallsm student t¢ whom she 1ntrodutedf$ev@ra1 students’. «

Aftdy that point, I‘cvu » ncither Rer Lot noy Lho ]m:r*na]'lsm St‘ucbnt was. invoWed

‘ in the ;}oject One issue of the. paper was pub]lshcd the ‘o L 1ud10nfn€ it W’S f..
_not distributed on schoo] grounds. . ' ' ‘
T " The Tenth C1rcu1t sa1d that a1though there was no district: po]1cy aga1nst )
) ~a newspaper such as\ the one the students produced, Berm) connection with it ‘e . \t' .

- | was the key factor in the deC1s1on not to renew her contract. Since d1schar9e ﬂlr f?

an ah exerc1se of First Amendment rights js not const1tut1ona11y*perﬁ$%s1h1e,
- Js
% the court attempted to determine of Bertot s,act1ons were within the protect1on . .
N - - . ‘ e .
\.l“' - . ) 17 ‘.- . )

-

v
¢
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of the First Amendment The court %nswered affirmatively. The court safd her

’

act1ons were protected so long as they d1d not materially and substant1a11y dis-

»
rupt schoo1 activities, and did not impair her cTassroom ‘duties. Add1t1onally,:

the court sa1d her ass1stance and assoc1at1on w1th the pub11catlon were pro-
tected even though no _writing of'her own was “involved. The court would not
-accept a claim of 1nsubord1nat1on on Bertot s part, since ‘the, school’ cou]d not-

.

properly "have hanned the publtcat1oni "Administrators' basis of not wanting the
newspaper'seemed to be that it would tend to'}degenerate.? Such an."undiff-
: erentiated {ear” was’not consideredufficient. ,
Several courts‘havé'ﬁndicated a Fjsp]easure with having to deal Jﬁth ad-
';mfnistrative restrtctions on students' freedom of expression and have urged the
’ two sides to resolﬁe oontroverstes‘before resorting to'litigation 49 Seehing]y
th1s will be posslble pnly when both students and adm1n1strators understand the
rights given to publ1c h1gh school students by courts 1n a long soaries of cases
" involving secondary student pub11cat1ons Students have freedom of express1on,
though narrowly nut1gated by the., c1rcumstance§ of a high school setting, and
administrators have the responsibility of na1nta1n1ng order on.campus. _Com-
promise myst be reachéd'betueen these two positions, but as the Nitzberg court
‘embhasjzed, administrative'concerns cafnot be permitted "to.suppress the'First

Amendment righgs of individual students." L.

.
L

N




3

C R/

.~ NOTES
1Trager “Freedom of the Press in College and Hig/Schod LI .
35 A]b L. Rev. 161 (1971) ‘ .

MY
c.\

2393"US 503 (1969) ‘ DR | - 4
"= 3Riseman v. School Cmeitteé 4% F.2d 148 (lst Cir. 1971)
ot
.. .t
4Eisnen v. Stamford Board of” Educgmon 440 F.2d 803 (2d C1r 1971)

3 ’,

‘r‘Quarter‘man v. &yrd 453 F..2d B4 (4th cir. 1971)., Baughman v. Fr'e'ienmuth
478 £.24.1345 (4trr cir." 1973). s \

‘ " - f ¢ .
/' '3 c " l " 4 . . - N . ve !

GShqnlay v: Northea,st I.ndependenta Scmol msmct 462 F. 24 960 gsth

cin 1972)‘ T e T S
) 7'See Trager, supra no’te‘ 1 at &4-50 < ' ,/“ ‘ ) '
8Fu3vsh1ma v ;oa“rdk;f E;uet‘ion, 460 F 2d 1555 (7th Cn' 1972) A ;l
o % F 24 37&’(’{3‘h ‘c‘ir. 1'975} S _,".,', \ o .
¥ 10478‘F ad 1345 LR ~; &‘;h L a "_ .t- o - t
) % -?‘\.«u' . AEER ‘ . A

11Nitzbev'g Parks 525 F.2d af 383 '00t4n Jacobs v. Board of -Schoo!l
Coumzsswr;er‘ss 4Q0 F.2d 601 605 (7th Lir, 19 3 X vaea;ed as moot 420 U 3. -
128 19‘75 [} ', . '\ - - T' -

-t v . . Y 9
. A
S L . < R -

.
\ £, : X!

LzSee Bazaar v. ’Forj:une .489 1’ 2:} 225 ('Sth C1r 1973), aff q en banc

a with mod}fiéahon ’476 F,Zgi 57‘0| th Cir ),ucef't den'ied 416 U. S 995 (1974)

13See Trage:‘ and Ostman,i "S]@yihg the- Oensorship Dragon (Board of PubHcatwns; e
Alternatwe to: %Censorship) b 80 Scholastic Ed1tor’ 8" (Det -Jan 1970 71).

i .,' N »

J'4No 72 306 (S D. Oh‘io Dec 13 1973), rev“d 497 F. 2d '923 (Gth Cir. 1974) .

. N fo * ,{I - ] A N “' . -
15No 72 306 at2 - . -
See Ginsbe,rg V. New York, 390 u. S 629 (1968) ~ v
" 17 . " .
Hannahs v. Endry, No 72- 306 at 5- 6. . . ‘. ‘o

18Hamnams v, Endry, 497 F. 24%23. "




- . N
- . . . R ’ v .
“ . e ' . » 18
‘ . . . “
PN .

- 9 ¢ '
See Scoville v. Jo]1et.Townsh1p H1gh School District’ 204,q425 F. 2d 10,
(7th Cir. 1970), cert. denied, 400 U.S. 826 (1970). . .

/\e_ .

’ 20370 F. Supp. 1208 (u Neb. f973) ‘ ;ki ) R

. ¥
f N

. 21
© ""No, 'i6-0926-GT {s.D. Calif \Jan 9 1976)

‘ 22See Joyner v. wh1t1ng, 477 P.2d'456 (4th Crr ~1973) The Luparar v.
’ Stoneman 382 F. Supp. 495 (D Vt. '1974). . _ ‘ L
23 ° ' RS
’ // Pliscou V. Holtv111e No 75 0926 GT at 9.

L4
’ =
N

>

\ 24124 Ca. Rptr. 598 (App. 1975). - e 1
’ ' 25Rowe and Ze]tzer v. Campbell Un1on High School District, Nos 51060
- 51501 (N.D, Calif., Sept. 4, 1970) ) -
26guoted in Br1ght v. Los Ange1es Un1f1ed School District, 124 Ca. Rptr.
dt 601, : .
~ 27283 u.s, 697 (1931). . - -

] . t

28y F;2d~88§ (2d Cir. 1971).

?3383 F. Supp. 1164 {E.D.N.Y. 1974). -

O124 car. mptr? at 605, n. 0. .

31C1ntron V. State Board of Education, 384 F. Supp 6711 (D P.R. 1974).

) 2See Tinker v. .Des Moines, 393 U.S. 603. -, , .
1] e .
(g' 33E Su111van v. Houston Independent School Distr1ct 475 F. 2d 1071 -
5th Cir. 1973), cert. den1ed 414 U.S. 1032 (1973).

34 g Schwartz v. Schuker,-298 F. Supp.' 238 (E.D.N.Y. 196@).‘

3 376 U.S. 254 (1964). . . .
© g, at 279-80. Lot oL
eurtis Publishing Co. v. Butts, 388 U.S. 130 (1967). ° .
. \

38Rosenbl oom v, Metromed1a 403 u.s. 29 (1971)
2! ) '




— L4 & S ,)
‘ ‘ | | \ | | a |
e , ~ . 19
c' ‘. ¢ :' \ ) )
39,.." . SN ™~
318 U.S. 323 (1973). | .
\ X } : Lo, ;
| A0 us.LW. 4262 (Warch 2, 1976). o | ¢
. 41Contra, see Comment, "Tort L1ab111ty of’a University for Libelous
A Mater1 T in §tud nt Publications,". 71 Mich. L. Rev. 1060 (1973).
42 -

124'£a1 Rptr at 804

‘l....ii Basarfch v. Rodeghero, ‘321 N E 2de739, 742 (I11. App. 197fi:j’~

T #4 Johnson v. Board of Jun1or Col]ege D1str1ct #508, 334 N.E.2d f42
£}1] App. 1975) S

45§gg Trager, supra note 1, at 33-36. A ./J‘ ]
’ ' - “s .

. .« - \ .
46Erznozm'k v. City of Jacksonville, 422 U.S. 205, 212-213.(1975).

~, 47Lentczne_r:, "Publications Adviser Firqg," 61 Matrix 8 Zwinter 1975-76).

~ -

%8522 F.24 1171 (10th Cir. 1975).

% g., Bazaar v. Fortune, 489 F.2d 225; Nitzberg v. Parks, 525 F.2d 378.°

g




APPENDIX A: BALTIMORE COUNTYr§§;;;E>BOARD REGULATIONS* ' o

Rule 5130.1(b): Literature may be distributed and posted by the student -

of the subject school ip desighated-areas on sehool property as long'as it s’

not .obscene or libelous (as defined betow) and as long as the distribution of

. - said literature does not reasonably lead the principal to forecast.substantial
disruption of or material interferenge with school activities. .

If a student desires to post or make a distribution of free literature
+' which is not officially recognized as a school publication, the student shall
" submit such non-school material to the principal for review and prior approval.
In exercising this right of prior restraint, principals shall follow the pro-
cedures specified 4n this policy. The principal shall render a decision and
notify the student within two.(2) pupil days of such submission. If the de-
"+ _cision is negative, the principal shall state his reasons to the student.n
“writing. During this period of review, any supply of the material may be retdined
by the student or may be left with the principal for-safekeeping. Distribution
of such material ‘during tRe review and appeal period, or following a negative //
decision, ‘shall be sufficient grounds for confiscation of such material and :
suspension of the student by the principal. If the student is dissatisifed’
with the decision of the principal with respect to the distribution of 2 non-
school publication, the student may-appeal this decision to the appropriate
area assistant superintendent who shall rendgr a decision, stating his reasons
in writing, within three (3) pupil days of such-appeal. If an administrator
fails to act within the time period$ specified in this paragraph, the student(s)
who submitted the literature for review may distribute the same. (Appeal
from a decision of an assistant superintendent is to the superintendent of ‘
schools and thence to the Board of Edycation at the time of its next regularly
scheduléd meeting.) s e o

( .
Definitions
. 1. Libel or libelous material-- y
? N 4
The First Amendment of the Constitution of the Unitéd States protects the a

" right_of free expression by an individual, either in writing or in speech, *
on all matters of public or general concern about a®person, without regard to
. whether such person is famous or @honymous, in whom the community and press
. have a legitimate and substantial interest because of who he is or what he
it has done.** However, a written or oral statement about such a person which is
madefwith "actual.malice,"” that is with kn e that it was falsg or with
reckless disregard of whether it was false o ich was made with a high degree
- N 3 . . ‘

3 . ’ .

8

*Pertinent excerpfs. d

. **This -deftnition was adopted before the Supreme Court's decision in
Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974).
, o,

-~

[}
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of 3warenes§ of its probablé falsity, is subject to sanction and is not
protected by the First Amendment of the Constitution. T
A statement is libelousland/paf.prbtected by the First Amendment if it is

. made with "actual malice" and if it tends to expose one to public hatred,

$hame, obloquy, contumely, odium, centempt, ridicule, aversion, ostracism, .
degradatiOﬁ;er disgrage, or if it induces an evil ‘opinion of one in the minds
of right-thifiking persbns, or if it causes one to be shunned and avoided .

- by society. . : N . ,

2. Obscene or obscenity-- ' g

The “average person, applying contemporary community standards would find that
. taken as a whole, appeals to prurient interest; It depicts or describes,

in-a patently offensive way, sexual conduct currently definedyby Maryland

law (27 Anno. Code of Md. § §416, 417); ot ’

Taken as a whole, it lacks serious literary, artistic, political or scientific

value. The Supreme Court has set forth the following examples of what types

of materials can be prohibited as obscene!" . \

"(a) Patently offepsive representations of descriptions of ultimate sexual .
acts, normal or perverted, actual or simulated. \ .
(b) Patently offensive representation or desi‘iptions of masturbation, /
excretory functions, and lewd exhibition of .the genitals." (Miller v.
California {413 U.S. 15 at 25), 93 S.Ct. (2607) at 2615, (37 L.Ed.,2d 419])
(sic). These examples are adopted herewith as part of this policy.

.3. Distribution-- ' b

- A substantial dissemination of literature in any form which 1% thus made
generally available to studerfts. This includes the posting of Viteraturd in:
areas of a school which are generally frequented by students. The principal
will require submission of literature for prior review when there is to be _
such a substantiaY distribution of literature, so that it can be reasonably
anticipated that in a significant number of instances there would be a like-

- 1ihood that-the distributioh would disrupt school operations, or in order to .
determine whether such material is 1ibelous or obscene as defined in this policy.
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L APPENDIX B: REQUIREMENTS FOR PRIOR REsg}AINT
5 \- . REGULATIONS IN BAUGHMAN v. FREIENMU

(a)( condary school children are within the protect1on of the first

amendme although their rights are not coextens1ve with those of adults.
o
(b) Secondary school authorft1es may exercise reasonable prior restraint
" upon the exercise of students' first amendment rights. ‘
> 1

(c) Such pr1or restraints must contain precise criteria suff1c1ent1y
spelling out what is forbidden so that a reasonab]y intelligent student w111
know what he may write and what he may not” write.

(d) A prior restraint system, even tnough'precisély defining what may
not be written, is neverthcless invalid unless it provides for:

(1) A definition of “D1str1but1on" and its applicationtto
d1fferent kinds of material; .

12 Prompt approVal or disapproval of what is submitteds
, (3) Specification of the effect of fa11ure to act promptly;.and,

(&) “An adequate and prompt appea]s precedure.

478 F.2d at 1351,) Accord Eisner v. Stamford Board of Edutat?;nj//

,460 F. 2d 803 (2d Cir. 1971) (Kaufman J.).
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APPENDIX C: EXCERPTS FROM CALIFORNIA EDUCATION COQE :

[ 4

14

-

{S)tudent? of the public schools have the right to exercise free expression.

including, but not limited to, thg use of buliétin boards, the distgibution
of printed materials or petitions, and the wearing of bgttons, badfes, -and
other. insignia, except that expression which is ‘obgcene,\ 1}bélous, or -
slanderous according to current legal standards, or which sincites students
as to creaté-a clear and present danger of the commission of unlawful acts

’ on school premises or the violafjpn of lawful school regulations, or the+
substantial disruption of the orderly operation of the school, shall be
prohibjtgﬂ. . ' . . N

.

Each governing board 6f a school district énd each county superintentient
0f schools shall adopt rules and regulations relating to the exercise of
free' expression by students upon the premises of each school within theirs
respective jurisdictions; which shall in¢lude reasonable provisions for thg
time, -place, and manner of conducting such activities. .

-

, =-from Education Code, section 10611, Stats. 1971, chapter 947,.page 1854,
section 3. . ‘ -
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