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ABSTRACT S \
L

The findings, reébnmmndatﬂoﬁs, and conclusions of a po1icy~qriented,
multi-disciplinary study of copyright in computer-readable works are

-

. reported. E ) . ) =
. The foundations of copyright are examinqg'for basic principles, and .
X ‘the theory .of public goods is applied to dévelop the ratidnale for

.copyright protection, gyhe judi&ial history of copyright ip the °
twentieth century is reviewed with respect to advances in information .

. technology. The impact of technological charge on judicial decision-
y - making in copyright is analyzed. ) . N

The problem of transaction costs in the marketplace fQr copyrighted

works is examined, and methods for the reduction of such costs are ’
"described. Models of policymaking are developed which clarify the \
roles of interest groups and the branches of \Government, demonstrating

their interactions and providing insights into possible futlires.

Recommendations on the conditions of copyrightability for computer-
readable data bases and computer programs are presented and are based

on findig‘ﬁ of basic principles developed during: the study and described
“in the r€port. ' S .

(3

o

Key Words: Computer; computer program; copyright; data base;
ecpnomic efficiency; information technology; policy i
analysis; pdlicymaking; public goods; technological change; -
transaction costs. . . ) X
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_ NOTE *© . . ‘ ‘
e cohclusions and recommendations of this report on the copyrightabijity
of computer-readable data bases and computer programs are in no way '

intend o imply the copyrigﬁ;abi]ity of any work of the United States. ” -

L_Governmént'exc]uded by Taw from such protection. . T ‘ :
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1. EXECUTIVE SUMMARY AND GONCLUSEONS

1.1 ,0RIGIN'OF THIS STUDY-, B Lo

This study began in October, 1974, and has been sponsored by the )
Division of Science Information of the National Science Foundation.

, The problem seen at that time was-that cepyrighted works were béing R
fixed in computer-reaflable media and the, copyriaht law ¢oncerning the ¢+
use of such works‘was.uncleévéé The copyright law had not been fully S

. revised since 1909, a time when the possibility of copies of literature \,
"fixed in media that would make the copigs invisible to the unaided eye’
was unthinkable. : T N

A major issue in 1974 and for several previous years was whether a copy-
right ownér deserved compensation when his work was first encoded into
electronic form, or for the time, it continued to be stored, or only'upon «
each iristance of a hard-copy being created. In addition,’ @ sense of .
urgency had been created at Congressional hearings in 1967 with predic-
tions that in the near future, hard copy distribution of technical books
and, scientific journals would be replaced by a single copy, converted
into computerized form, being replicated at hundreds, perhaps thousands
of remote terminals. The implications for copyright owners were Sevére.
As a result of thqse conditions, what was desired was a multi-disciplin=
ary}'"po]icy—oriented" study which would clarify the 'is3ues, including
the issue of economically-sound, technical mechanisms in such .automated ,
systems that would enable reporting of the data on which royalties could
be based. : -

~

However, the National Commission on New Technological Uses of Copy- -
righted Works (CONTU) was established at the very end of. 1974, with the
function of recommending to Congress changes n the copyright law with
~xe3pect to uses of copyrighted works in cogjunction-with computers. In
" October, 1976, the General Revision of -Copyright Law was enacted, which
did much to clarify the rights of copyright owners to their works when
fixed im any tdngible medium, but did pot finally resolve the issues of ¢
. . computer-readable ‘works. " T ) N

.
.~

. CONTU’has not yet submitted its fecdmmendations;to Congress, and the.

" copytight laws with respect to computer-readable worksg will remain am-
biguous until Congress acts on those forthcoming recommendations.. ..«
) - - P / RN . ¢ -

This study analyzes the issues of copyrighf in computer-readable works
and is pertinent to current policy cegsiderations.., - . ok

1.2° CONTENT OF THIS REPORT o B )

The purbose of this report is to present the pesults of the 'study, and
to recommend mechanisms that will maximize the long-term availability
of computer-based information. e :

~
»,

. . o . Y
The subject of.this study does not,cdncern an activity in which there

. . 't - R .
-0 . | oo

-~
i
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N " 3. The principle of inherent ownershiprand ¢Gﬁsequént statutory

. "5, CQpyright protection assumes the concept of the quid pro gquo

¢ .

-

is a comprehensive or coordinateé’investment program aimed at dchieving

a specific goal. Consequently, recommendations are not based on a quan- °
bifitation of benefits and a resulting cost-benefit comparison. In or-
der]to establish a firm basis for recommendations, basic principles of
copyright have been surveyed; and an analysis has been made of the im-

pact of information technology on copyright law as that technology has * ¢
advanced during the twentieth century. In addition, fundamental con-
cepts «of economics have been reviewed to assure that recommendations are
well-grounded in that discipline.

)

As an outcome of the evaluation of fundamentals, and of the historical
analyses, -it has .been possible to enumerate a set of basic principles :
that are employed as the foundation 6f the recommendations. In addition,
insights have been developed and cénclusions drawn about the reductio

of transaction costs, the impact of technological change and about the”
existing ‘and expected mechanisms of.policymaking in copyright. It is
hoped that the- recommendations and conclusions will be of value to deci-
sionmakers, as well as to policy analysts and researchers. Certainly ..
the findings, conclusions and recommendationd of this report are not to
be taken as the final, definitive view. Other analyses of the legal’and ’
historical precedents may reveal. different interpretations, and conse--
quently different conclusidons and recommendations. Additional contri-
butfons te the literature are welcomed. : .

.
1.3 FINDINGS OF BASIC PRINCIPLES =

e

- . .
I." The concept of common. Taw copyright conforms to the philosophy
-. of the Enlightenment, enunciated by Locke, that each person has
the right to the fruits of his. creations.

»

2. Due to the inherent rights in the'copy, an intrinsic market
" failure results from the ease of copying or plagiarism of in-

R tellectual property: Correction of the failure requires the
public goed of ‘statutory copyright prd%ection. ] )

3

x

protection do not imply a value judgment as to the relative
IMeriééof an individual work or the inherent. right to financial

remuperation. The economic’value of a work is to be determined )
in the marketplace where copyright protects the distributors-of
“intellectual works as well as the creators.
. L . 7 R .
4. If fred economic competition is possible, opportunities fér it
, should be maximized, .including opportunities for entry of new .
products.and new competitors. “- '

+

N
14

/. of a social contract. The application of this concept requires
that in return for protection of law, thé copyright holder
" makes -a public disclosure of his work. ° :
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1.4.1. Computer-Readable Data Bases
1.

4. Clarification of what con;tifufe

.,

. 1.4.2 Computer Programs - : ’

- 1.

" as a source Tanguage.

X

» LT
v M

The dissemination of scientific and téchnical information should
be maximized, subject.to reSource ‘constraints, excepting where

sgcurity take precedemce. . -° _ - .

There would be transaction-costs attached to any market, includ-
ing the market -for~intellectual property,_even if there.were no
copyright protection. The trade-off in structuring a market is
in the kinds of transaction cqsts a society is witling to tol-
erate, as well as in the size of such costs.. A1l other things

/

. such principles as personal privacy, trade secrecy. and natjoné]

being equal, the size of transaction costs should be minimized. .

Decisionmaking on copyright, involves the a.chiev_éinent of % bal-
ance of equities between user needs and owher rights that
should include consideration of the general public as well.

1.4 RECOMMENDATIONS FOR IMPLEMENTATION

A

Al

Computer:;eadablefdata bases, whether.cdmpilations; collective

works, or reference works of a single author, should: be copy- ~

rightable in any tangible medium.of expression. '
. " . WA ‘ s -

.. Complete disclosure of the contents of the data base to the

Copyright Office should be required, in some- tangible medium,
when the data base is<initially registered. ' -

. - Deposit requirements for data-base updating should be satisfied’

by a yearly submission, of.'a complete list of additjons and dé-
letions. ‘At some mylti-year imterval, e.g. ten yeg

plete re-disclosure should be made,if the data base has been
freguently updated. : - :

‘ . - - »

needed when a data base is distributed only in computer-readable

“form via a terminalr query system through one or a very few -
‘“specifica]ly-licen§ed computer systems. ) 1 -

<
L]

R « -
] . - !

\‘1

. A computer program written by.a person{in a source language,

with or without the assistance of a.compuper, generically qual-
ifies as a work ofiauthorship. An original computer program
3ppula be:nopyrﬁgh’iﬁle in source language in_any tangibleme-'.
ium of expressiop. Machine {object).code should.not qualify .
. - S «

o LI . . , .
Disclosure of the-computer program upon copyright registrat¥on.
should be accompanied by definition and usage manuals for the.
computer language and_dialect-in which'the program is written,
if stch information is not on file already with the Copyriight

g / 3 PR
: '1 : -“. N D
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s publication of a data base is'» N
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A

v 3. The transformation of a copyr1ghted'computer program into ob-

. ject code frem Source language should be cons1dered to be the

< mak1ng of a copy, even if the translation requires the. imple=

- -méntation of some housekeeping functions such as the selection

of per1pheza1 units, storage a]]ocat1on and the assignment of
abso]ute addresses.

‘ 4; The translation of a copyr1ghted computey program into a com-
pletely different sourge language (not, just a dialect or vari-
ant) shbu?d constitute the authorsh1p of a derivative work

5. 'The durat1on of copyright’ protect1on for computer programs
should be no l@ss than the duration of protection of ether
original works of authorship, in order to promote the use of
computer _languages that can be expected to endure regardless of

. changes in hardware technology. .

6.. Decisionmakers should be aware th§f’ass1gnment of computerdgrofd
\\grams—to a particular category of copyrighted work forces the °
adopt1on of the Timitations on exclusive r1ghts already inher-
= ent in that category. For example, catedorization of a comput-
er program as a "literary work", rather than as- a-separate
copyrightable category assigns to computer prodram’users the
‘exempt1ons to exclusive rights granted to users of literary
Yorks in Sect1on 110 of the 1976 General Revision of Copyr1ght :
aw )

7. The f]owchart of a computer program ought to be separatély
copyrightable as a pictorial work, but it ought not to be able
to employed to support an infringément charge against another

, program that employs®the same flowchart unless the flowchart is
sufficiently detailed so as té™mirror the specific express1on
of the or1g1naJ program. . . . -

&

. h -~
1.4. g%aTransfer of Ownersh1p of Cop1es of Computer Readab]e Works

1& Outright sale\of computer- readable works, i.e. transfer of ~own-
~ ership of copies- as distinguished from lease or rental with"
N permissions, shoutdabe promoted 50 as. to reduce transact?on
costs. . S . “

.2. In order to effectively use a copyrighted computer- readab]e
‘work, an owner of* a copy should have-the rlght to make and re-
tdin_additional copies for ‘his internal use (which would have

& to be _destroyed when and if- he resold the work), and should
have_ the right to use a copy in a computer. The right of in-
ternal usé‘should not include the right to make the work avail-
able to outsiders via a tomputer network or<otherwnse The
assignment of .usage r1ghts to purchasers shou]d not prevent
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. ‘-copyright_owners from netaining all exclusive rights in situa-
tions not invo]ving'tran§fer of ownership of copies. - ;

. 1.5, CONCLUSTONS ~ ~ . °

¢ ‘ . . . . P .
1.5.1 "Technological Changd and Copyright - - .7 .
“1. An essential point at issue, as séen'by decisionmakers in copy-
right policymaking, is the:definition of the boundaries of the
property right, regardless of the specific technologies in-. .
~volved. ; - '

- 2. A major effect of technological change is that it causes ambi-
guities in some of the definitions.of property rights that may
have seemed erfectly clear before the change.

§ - : -~
3. An effect of- successful technologital change is a multiplication
of interest groups organized around the new technologies. The _ -
~ increase in number of interest groups causes an increased inci-
dence of inter-grolp conflict. This often results in additional
rules as well as more complex-rules requlating group inter-
actions. ‘ :

-
[

4. > It seems inescapable that "a complex civilization necessanily
develops complex polifical arrangements" if each_interest group
* is gganted a certatm legitimacy 'through a democratic process.

1.5.2 “Judicial Deci§ionmagihg Under Technological Change

. e . . -
1. One viewpoint taken by the Federal Courts in copyright Titiga-
.. tion is_that if the general concept of the law then in effect

can -be"extended to the® new situation.without stretching the -
law's meaning too far, it SmOuld be-done. This interpretation
s more likely to be employed when. the decision so taken will
not extend much beyond the boundaries of the spécific case at
hand, ?hat is,.will not afféct the baTance, among interest
groups. ® : ’
<

\ '
2. A second viewpoint is that stretching the law's.meaning (or
- specifically definingthe ambiguous) beyond a certain point
would be for tha FederaT Courts to take on a responsibility
better left to ?Bngzess. This viewpoint-is more 1ikely™to be -
taken in a iétuati in which a decision has ramifications be-
_yond the particular 1itigants, i.e., affacts ‘the balance among
interest groups. ‘ . . -

3.~ In taking the_second viewpoint, the Courts apparently recognize
that Congress is much more capable of implementing a flexible
solution ipvolving give and take amang interest groups, while
he Lourts are simply required to give a right-wrong solution.
herefore, it appears that the Courts have~gecided<§hese cases

N , 514

'




in favor of the side dpho1d1ng the status quo; so that Congress
"+ cansreceive the s1tuat1on without the effect of an unb#ancing
Court dec1s1on :

/ , W B s ’ l

1 :5.3. Mode1s of Copyright Policymaking

- 1. Decisionmaking in copyr1ght in ‘the twentieth century has been
- = essentially g pluralist process, that is, has consisted of com- -
——a\ . " epromises among various interest groups gathered around different
funct1ons related to copyr1ghted works. -

2.- The power arena model of .Theodore Lo;} which assigns- dec1s1ons
to the d1str1but1ona1, -regylatory or redistributional arenas.
is a’useful veh1c1e§\1thﬁh}o{7 to examine eopymght policy-

) mak1ng ‘

3. lnd1V1dua1 copyrights may be the ultimate d1str1butiona1 good,
since they can be dispensed in smalleunits, and since registra-
e‘~\_*/> tion of copyrights does not reduce the stock of unregistered or
uncopyrighted works waiting for.claimants. Originality is an e
unlimited resource, aTthough nurturing and institutionailizing e
originality may not be: , ~

4 ‘ £

//7, 4, The effect of techno]og1ca1 change has been, in Lowi's terms,
- - to move copyright p6licymaking from -the distributional.arena
(1n the nineteenth century) to the regulatory arena (primarily
& . in the twentieth century). The regulatory arena is very close
: 1m concept to the p1ura115t model of po11cymak1ng

5. As' long as copyr1ght continues to be seen mainly as a problem >
of “balancing the equities" (i.e., in the regu1atory arena),
gngress will retain the major ro]e Vis-a- V1S the, Executive
x Branch f~ . . “

6. Increhs1ng concern for consumer welfare.and for prevention, of
‘ monopoly are indicative of redistributional concern ané with <A
» - the potential for 1ncreased Executive Branch involvement.

71 Wh11e not appgrent at present, it is coneeivable that changes
' in prices of raw materials (such as paper)-and other resources,
. as well as technological change, may serve to bring copyright
’ more s1gn1f1cant1y into the. redistributive ardna; but probably
as part of a more encompassnng°and consumer- re1ated issue, such
as "public access to 1nformat1on " ) A

1.5.4 Eeonom1c Efficiency

<

E

1. C1ear1nghouses are useful multi-producer organizatiens for re-
ducing the gransaction cdsts of inforhation and communication
in the colle on? and payment of royalties for a permission
system, but the ‘may’ be a blurring of individual propr1etor
considerations.

- ' 6
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1.6 RECOMMENDATIONS FOR" FURTHER INVESTIéATIONS ' B

1.
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. The selection f+blanket or per-u 1iéénses=on a least-cost

basis in a permissions system may be technologically determined.
For example, a computerized system of data base access is 1ike-
1y to develop usage information at low cost. In that situation; -
per-use,calculation of royalties is not difficult.. -

With high data<collection costs of usage information, a bianket
license is likely to result in lower overhead costs than a per-°
use license, provided the less-precise information available.

from the reduced data collection does not result in inequitable

. treatment of some of the concerned parties. . ’

Price differentials in subscription charges betweensindividual
purchasers of jourrals, and institutional purchasers are eco- -
nomically justified on efficiemcy criteria. This concept tan ,
be applied to computer-readable works that are sold, as it Has
been to journals. v ) ;

The exemption from royalty payments for -"worthy" ugers is in-"

efficient because it forces the "less worthy" users:to carry

more than their share. On efficiency criteria, "worthy" use is *

public good which should be paid for by everyone: .
¢ ~

Whether a copyright is an exercisaBle economic mo opo]y'depends'
on the substitutability of other copyrighted workg as determined
by the actions of consumers of such works. . -

Since a researcher must be comprehensive in the 1iterature of
his field, there may be very little substitutability among,

works he must have.

The possibility exists that in some field of research,. by vir-
tue of economy of scale, an established system of suppliers. and
gustomers and a]ready'amortizeg cost§ of marEet eﬁtry,_a single
organization may achieve a virtual market monopdly ower a class’

of nonsubstitutable computer-readable’data bases. \

]

If thére were”no-copyright protection at'all, there would still
be the transaction costs of increased secrecy, cut-throat com-,
petition, and lowered opportunity for recognition of creative /.,
talents. , _— A .

v
\

The poten%ﬁa] for monopoly inﬂthé/aelivery of computer-readable
data-base dccess services, as discussed abové and in Sectign
5.6.3, may be aniarea of useful additional investigation.~
There is a need to'consider the fostering of usefu] innovations
as well as the‘potential’for monopoly pricing.

The effectiveness of discbovery of infringemedts-in the dbpying
. v .
% 7' ws ' ~ - N 14
S R .

-
—~ s -i 6 : .
‘ * AN y - ‘ <

s N . R N o
- .




\ -
v 0

p%d unaﬂthdrized sale and use of computer-readable works may
need“study, The question_.of the practical value of copyright:
protection can be radsed if significant infningemgnts ¢an be
shown to be:occurring without discovery, prosecution and con-
viction.-- . -« o . Lo

R -

3. New.IypESjof technologically-based intellectual prozzrty may
‘be invented ‘and new copyrighf.problems may arise. Cbntinujng
-review of Tnventions and infloVations might be undertaken’to
examine' the possibility be¢H8 need ‘for further changes in the' '
copyright statute: ¢ .
?Z: The electronic journal, while §¥nongly forecasted~by some, has
v .not materialized: A useful studw would be a consumer-oriented
(user-pull) survey, determining to what extent such a product
would be acceptable and purchased by potential users.
® . " . . B
5. The~Pworthy~usg" exemption from copyright Foyalty payments has
been suggested to be economically inefficient. ‘It could pe .
hypothesized that innovations of intellectual products serving
the market in‘which there is a worthy-use exemption would be
stifled because of the potegtial .for lesser returns. . It would.
be useful to examine this hypothesis in a research projett. *

6. Additiona] examination pf whether it would serve the pufjlic
interest if computer programs were protected.under a more-en-
compassing concept than copyright appears to be ‘worthwh Te.

7. Whilgﬂthe concept of -price descrimination between indiyidual ;ﬁ_ 9:\‘
and institutional purchasers of scientific and technicgl in- -

legal amificationg controlling its use have not been Xamined

“

'foré;;;pn has been shown'to be economically 'efficient,| the

in this repdrt’ Such an. examination may-prove valuable.

. ¢
- -
¢

-
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" .right to control of the products  of his own creation.

“ ok

N , /2. THE FOUNDATIQNS OF GOPYRIGHT"
2.1 COMMON LAW AND' THE PRINCIPLE OF NATURAL EQUITY’ s

-

Artic]e/I, Section 8 of our Constitution gives to Congress the power

"To promote tHe progress of science and the useful arts, s

by securing.for Timited tipes to authors' and invertér&ithe .=
. exclusive right to their respective writings and discov-
ceries;..." :

N
The extant documents that might describe for us the original basis used
by the framers of the Constitution for.inclusion of this clause are
very Timited.  The Federalist, written in 1787 and 1788 by Alexander -
Hamilton, James Madison, and John Jay in an effort to.explain, defend
and obtain sd@ipport for the ratification by the States of the then-peng-
._ing Constitution devotes just five sentence$ to the clause. In. .+ 7
Federalist No. 43, James Madison wrote: ;
“The utility of this power / of Congress J will scarce®y be
questioned. The*copyrighgﬁof authors has :been solemnly ad*
Judged in Great Britain to be a right of common law. The
right to useful inventions seems with equal reason to belong
to the inventors. TMe public good fully coincides in both
cases with the claims of individuals. The States cannot
. .make effectua) proyision for either of the cases, and most
of them have anticipated the decision of this point by laws
passed-at-the instance of Congress." .
A .
Into Madison's' short’sentences are packed a wealth {f social, economic
and political.philosophy.” In his statement thdt "toRyright of authors
has been solemnly adjudged in Great'Britain to be a right of common law,"”
Madisbp implied that basic principles of British commén law were valu-
able, and in addition, ‘continued in effect 7n the United, States: at
that time newly-formed out of British colonies. Walt Pforzheimer, in
a scholarly’historical. review of cepyright law, has similarly quéted an
. 1807 Massachusetts. decision as stating: L

"Our ancestors, when-they came into this new world, claimed
'the common law as their birth-right, and brought it with them,

except such parts as yere Jjudged inapp]icab]p to their new 2
state and condition." = ¢ ' '

v

i

Professor Emmette Redford, in’aescribﬁng our legal and ideological
heritage, has noted that ".,.early English judges looked not alqne to -
custom, but also to reason andvnaturaq equity for their decijsions.!'2
Thus, by citing British common law, Madison.implied principles of natu-
ral justice which included the concept that each person has an_inherent

'
¥ *

':The phi]osqphér most a§sociated with this principle and whose writings

o , g ‘: i \ -
-, < s ~ .
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would have been kgown to| Madison, was Englishman John Locke (1632-1704).
‘Locke has been catled "flirst advocate of -the modern conception of ciwvil .
liberties and de ,nér of| the-limi#dtions of property and the powers of
. the common wealth]..the formulator of constitutional law and the demo-
cratic processes g§s.we Qnow pher.”3  Locke ‘had written, in his Second
- Treatise on Civil cherﬁment;é&ChaptePfV, para. 27):
Pog o 4 >

e N "...every mal has & propgrty in his own person...The labor
T of his body and:the work pf his hands we.may say are properly

C e his...It being |by hiim re@bved from the common state nature

- placed it in, ilt hath*by 'his labor something annexed to it

. that excludes the cpmmon .right of other men..." .

~

It is useful to note|at this point that common law copyright in all
< published works (with its Basis in the British common law to which
Madison referred) wigl cgntinue to be in-force: in the United States
through Decémber 31, 197@. Pforzheimer notes that q principle of*Brit-
ish common Taw that has been carried down to us, and is in effect at
“+ this time, is that_the adthor has complete dominion over hjs work un-
ti1 publication, after which his rights Conform to the statute then in
effect. The case of Donalldson v. Becket decided in 1774 in Great Brit-
ain confirmed this situatfion.” b

“

However, on January 1, 19%8, the 1976 General Revision of Copyright Law'
takes effect, and under tqis new statute, common law copyright’ is ended

for all unpublished works [fixed in any tangible medium of expression. \ '
As of that daté&, such work Wi%ﬂ be covered by the Federal copyright .
statut@ and will not be subject to the common law or statutes of any .

State.” Works not fixed in any tangible medium such as unscripted ’: .
v . wtterances or performances Will continue to be subject to common law
as interpreted by the Judiciary.

{

-*72.2 NATIONAL UNIFORMITY IN \THE FACE OF MOBILITY
In calling in The Federalist|for' a.Federal copyright law, as opposed i,
to a set of State Taws, Madidon recognized the natural mobility of in- -
formation (recently proclaimed by some to' a 20th century concept) and

the inefficiency of different\requirements for intellectual property .
rights in the separate States., Prgfessor Redford has noted that this
attempt at uniformity was part of%an.overall pattern of Cons#itutional e
provisions that had a strong eé?hdmic”impact. . As Redford states:

-~
!

"/The framers of the Constiltation 7 made certain decisions
that were necessary to allow the Free .flow of persons, in-
‘vestment money,/and commeyce\ over .the nation-as a whole,
thus opening a vast area and\a vast market to-.the entre-
preneurial genius of Americang, wherever located . . . :
/[ The framers_/-made possible‘\naticnal uniformity in cer- .
tain facilities for commerce, §uch as coinage, patents

and copyrights, uniform weights\and measures, and a post-

al system."6 { ' ‘

10
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. 2.3 'PRIVD_FE ACTIONS . IN THE PUBLIC' INTEREST
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Finally, in asserting in The Federalist that "the public good fully .co-
incides . ._. with the claims of individuals / for copyright and patent
protection /" Mddison'made a bold statement with profound economic as
well as political’implications. Thé statement implies, first, that
there exists a "public good" that is distinct.and separate from individ-

vha1'or'pr3vate goods. Second, it is implied tRat the Government may

grant incentive benefits or remuneration to individuals for private and
voluntary actiyities.that are consistent with the public.ggod. . Third,

" in-the cases of patents and copyrights, the .private benefits to be
- granted by the Government will have no public effects except good ef-

fects; and:fourth, the value of benefits ‘granted is equivalent to the .

' public good thereby obtained.

)

These implications raise issues that even' today, have not been fully
analyzed and may never be fully resolved. They are im the arena of what
has beert referred to as the theory of public goods or public-expenditure
analysis, but which Professor Pater Steiner has broadened to call "the
theory of the public interest."?7 Thése economic théeries "concern the
wady in whieh demand$ for public activity arise, are articulated, and

are Tegitimatized."% The theories inclyde the definition and classifi-
cation of public’ qoods and .the mechanisms of their creation, financing,
and distribution. In the case of intellectual property, the specific.
public good is the protection offered to copyright proprietors‘by the
Government through its registration and enforcement mechawisms. _Note
that "the Government protection is the public good; the individually-held

copyright is a private asset. PO - .

N i i M L R

2.4 MARKET FAILURES AND PUBLIC GOODS * . '
4 ’ .

Public goods may be differentiated in general from private goods and
from collective goods. The necessity for public provision of a good
may arise because the technical nature of the good is such that a pri-
vate market, however perfectly competitive, would not be able to pro-
Vide it. . . ) - 3

-y

The. need for a public good may arise alse if the imperfections of a'ré§1f)
market create publjc "bads" (e,g., an externatity, for example, pollu-

tion) which only Government action can cause. to correct., In gither case, "

"market fatlure" is said to.occur, If some group of. dersons acting to-

~ gether take cognizance of the inability of the market to supply the good

and provide "the 'good for themselves outs¥de of the free market activity,
a collective good results. "Any fublicly-aduced or provided collective ,
good is a public good,"? according to Steiner, ' p -
In the case of copyright protection, a conventiona]l economic analysis
would state that the need for a public good arise because intrinsic
technical characteristics of an intellectual work/prevents the operation
of the perfectly competitive market for such worKs without Gavernment
intervention. One technical characteristic is simply that an original
authored work fixed in any tangible medium of expresgion (i.e., a-

o ' 11 .t v
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_encouraging the assumption of greater risks."12 N
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copyrightable work) is typically reproducible at a very low cost in the -
same or“similar medium. The work is also subject.to plagiarism.”- In-the.
presence of these technical facts, and with the conditjen that the au-

thor ot his assignees have a property right in-the work, a market fail-

ure would result without the protection and enforcement power: of the
Government. THe market failure is that without copyright protection
the author or rights proprietor would not be ahle to fully appropriate
the economic value of-originality through sale.

-~

hd )

2.5.7 PROTECTION FOR PUBLICATION AS WELL AS CREATTON

»

. The conventional economic analysi$ given above has. been discussed in a

perceptive paper on “The Economic Ratigna'le of Copyright" 19 By Profes-
sdrs Robert M. Hurt and Robert M. Schuchman. One qUestion these.authors
ask"is: "Does the copyright system indude the creation of new,geods

which would not have been created in the hbseénce of copyrights?™11 The .,
authors answer that "copyright does leadfto the creation of new goods by *

I < ”
omment, howgver, (as Hurt and Schuchman imply) that .
many kinds of works are subject to copyright,. and the importan‘e of
copyright for the creation of new works varies with the type of work.
In particular, for scientific and technical résearch papers, copyright
is' typically of minor importance to the authors of such paperg®even
though publication is very important to them. The remuneration to au-
thors of research papers occurs indirectly through increased salary,

-‘*Jmproveg job security, prizes, travel opportunities and prestjge, but

. f‘iénpt typically from the sale of papers. s

»

L4

- ‘Hdwéver, copyrighg‘is' extremely important to «the publishers of such pa-

pers because (as #s pointed out in Appendix B of this report), copy-

,” right protects the publishers' opportunities to cover their fixed costs.

2,6 THE VALUE JUDGMENT OF COPYRIGHT , :

Thus in the case of research papers, cobyright does not lead directly
to the creatiop of new goods, but rather to the direct protection of
channels' of publication for~already-existing goods. “(Thi$ may lead, as
a secondary effect, to the further creation of new goods of a similar
type for distribution through the protected publication channels.)

BN

. .a&?‘ i . V‘ N .
Undér the &ssumption, then, that copyright increases the creation and/or -
publication.of some original works of autHorship, Hurt and Lchuchman

then inquire "whether the reallecation of resources induced thereby is

" conducive .to general welfare.'13 One arqument i$ that cdpyright encour-

-
8

,ages literature, which-
" its alternative product.

-education, has ‘greater intrinsic merit;fhan ’
hus social we]farg in enhanced. Hurt and
Schuchman,s;pte that this assumption is ip the nature of a'\glue juda-
Tent.”. This™is undeniable. It may be noted, in addition, that sueh a .
judgment was Conceivably -in the minds of the Constitutidn.ratifiers who
voted "to promote the progress of science and the useful arts" without .
conclusive proof that copyright protection (along with patent protection)

' was the most economically efficient or socially equitable method of

o ‘ . .12 ., . o
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. Pursuing’that goal. '// L , R

f’However, the Judiciary has held that this Const}éﬁfiona].qua]ification,
- is explanatary and not prescriptive; and, that a copyrighted work need
not specifically promote anything as pub]ifly valuable as‘science or the
~useful arts, however those terms-might havé been defined in the 18th
century or are defined in the 20th. At present, the judgment ¢*(U.S.)"
society %is, as ‘expressed in law, that any.'qriginal works of uthorship
"f¥red in any tangible medium of expressjon *!% that are accepted for
copyright protection are moré,valuablg&%han the alternatives, whatever
théy might be. ST B o : .

™ L
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"Furthermore, copyright protection provides society witdr no comparative
value judgment as to the inherefit worth of a particuldr work of author-
ship; although the availability of copyright.may be a Lockqgﬁ/thisoniqn
Judgment that all such works are qualitatively worth somethihg. Copy-
wight protection is primarily a mechanism designed ta correct a flaw or
failure .in the competitive economic market. .As such, it carries no in-
trinsic predetermined dollar value for any work so protected. It may be,
therefore, that "cogyright seems to be an ipefficient device for simply
rewarding authars"1> as Hurt and Schuchman sudgest, but specific finan-
cial reward for an individua)] never has been shown-to be the function
.of copyright. Copyright s directly pertinent to .the market for works,
and certainly pertinent to the rights of .-authors, but secondary to au-
thors' specific income. Although copyright-protection. makes posSible
" a certain monetary compensation for all those #volved on the producer .
side of the economic market for works of authorship, remunebation occunrs
only to the extent of the revenue that-tan be-obtained from the set of
costs, prices, and quantities of sate that-market conditions permit.
As persons of uncommon taste or strongly-held belief can attest, market
prices and revenues rarely reflect an individual's sense of Basic pri-
arities or fundamental values. The just rewards, to- the creators of in-
~tellectual works of lasting value.that advance the state of civilization
will not be through the market mechanisms however protected, by’copy- )
right or otherwise. ‘ . e N

b e

<

2.7 SUMMARY ' -

. . - . Co ”
. This chapter has provided a backgrouna o' the foundatiohs of- copyright,
both ideological and economic. It has congjdered the question of who:
gains from copyright protection and tﬁﬁ—sfgggt’ if any, of value judg-
ment in‘copyright. : , X - .
The jdeolg§ical basis for cepyright has been shown to be closely related
to the concept that ‘each person has the right to control the-products
of his oqn creation. This natural right evolved ipto, commén Taw. copy-
right in Breat Britain; and. the limitations of thé'ﬁrotectjon'inherent
there was” part of the rationale for the Copyright.Glause in the Consti-
tution. ' » :j L. R .
Because of the rights ef the greator or hignassigneesy a teghh{ggl fail-
ure exists in the market for intellectual property. ® The technical
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fa11ure which is the ease of misappropriation through copying or pla-
. giarism, is corrected through a public good, the Government protection
of copyright. - Nofe that if there were no ‘inherent right in the copy,

‘there could be no misappropriation, and consequently ‘no implictt, market

failure. Thus, there would be no reason for Government 1ntervent1on in
the free market . <

Copyr1ght is of 1mportance to the publisher as well as the author. This
is” particularly true in the case of scientific journals. However, the
fact of copyright carries with it'nq comparative value Judgment of works
so protected. The economic worth of a work is determined in the market-
place where remuneration for the author and/or publisher may -(or may
not). be obtained. Copyright is not a financial subsidy for authors nor
was «it ever meant to be. It'is a tool through which an author or his
assignees may earn an income in the marketp]ace, if they-so choose to
use the tool in that manner.
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‘3.. SOME LANDMARKS OF TECHNOLOGY-CONDITIONED COPYRIGHT POLICYMAKING

3.1K EARLY HISTORICAL ACTIVITIES .
The Constitution was declared in effect on March-4, 1789, having beer
ratified by the minimum nine States and two others by that time. The -

First U.S. Gangress began regular sessions on April 6, 1789 and the )
Copyright Aggjbf.l790 was adopted on May- 31 of that year.l!® * Maps, .
charts, and bfoks were covered by the. first Act. The very*early adop-
tion of a Copyright Act may be indicative. of the general inclinations
of the members of our first Federal government towards' the pursuit of
knowledge for its practical implications. A less practical, more
esthetic class of work, prints, were protected in 1802, although Taub-
man states that the art of the engraver had been protected in England
by 1735.17 Musical compositions embodied as.sheet music were added as
a protected class in the general copyright revision of 1831. Photo-
graphs were added by the Act of 1865 and works of fine arts were enu-

" merated in the second general copyright revision in 1870.

w

The adaption of the copyright laws to thé technelogies of the twentieth .
century ‘(except for computer technology) is detdiled in Appendix A, .
Chapter”A.2 of this report. Much of..the “following part of this chapter
is essentially a summary -of that matérial. Special organization and
mdditional information and interpretation have been added to clarify

-and elucidate certaip concepts.

. 3.2 COPYRIGHT- IN SQUND RECORDINGS . ~
This’fechnaﬁogy is considered first because of the early consideration
by the Supreme Court of a principle that-was to have effect on thinking
about’copyright, even with respect to other technologies, until 1976.

. < o
The essential ‘question at issue before the ‘Supreme Court in the 1908
case of White-Smith Music Publishing Co’, v._Apollo Co. was whether a :
perforated piano roll constituted a "copy" of sheet -music. Now a piano
011, which is simply a cylinder of hard materiaﬁgwith holes in it, is
a sound recording, as that term is understood to ay. True, music s
only hedrd when the.piano roll is used together with a properly-instru-
mented piano, but the analogy with a phonograph record or magnetic tape..
is clear. Neither of those latter recording media contain sounds either;
they contain grooves or a]tgred)magnetjc ains. When @ record or tape
is used together with properly-instrumented equipment, the intended mu-
sic is heard; and it cannot be heard from the recording without that
equipment or other equipment performing the same function. In effect, *
the piano used with the piano. rd1l is.the playback equipment. .

However, sound recordings were not a protected class in 1908 and the N
Supremq Court decided in White-Smith that the definition of a copy of a
musical composition was "a written gr.printéd record of it in intelli- -
gible notation." To the Supreme Court in 1908, a piano roll, or for

that matter a phonograph record, was not a copy (because it was not:

15
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’ human]y fnte111g1b1e through the sense of s1ght) amd therefore, in the

A

& — . .

Court's op1n1on, was not covered by the copyright statute. . . -

Furthermore, the Court said; in keep1ng with its narrow construction of

the word "copy\, that -issues of a new techndlogy not specifically cover- ,

ed in the current>statute "properly -address themselves to the legisla-

tivé and not to the judicial branch of the Government. " However, it was’,

clear from other Court Statements that.the Court was sympathetic to

sound recording protection, despite its contrary ruling on. he basis of

its interpretation of.the law as wr1tten : L °
Vi

At the time of the White-Smith ruling, Congress was’ working Sn the pro-

spective Copyright Act-of 19095 and ong issue was whether copyright- ‘

owners should have a new exclusive right-to make recordings of their mu—'

* . sic.._During hear1ngs, Congress was told that one company had contracted

with fost of the major music publishers for exclusive licenses under the “
anticipated new law to record alT the music controlled by those publish-

ers for.many years ‘to come. The result was that Congress, in the 1909 . "
Act,” éstablished a compulsory license for musical retording, requiring

that once an owner of @ musical copyright had permitted his work to be

recorded by one company, any other company could record’ it similarly,

upon payment of 2 cents for each reproduction of the compesitijon- manu-
factured. This step prevented the ant1c1pated record1ng monopoly.

,However, th1s d1d.not mean, necessar11y, that record1ngs of- mus1c3;;' ' !
even

compositions were copyrightable. They were not, strictly speakin
though no one could lawfully. manufacture records of copyrighted music
without paying the compulsory 1icense fee. Nevertheless, Congress pro-

v1ded for the copyright 6wner of a dramatic Work to have exclusive r1ghts .
in "any transcription or record. thereof" in the 1909:Act, and ‘extended » ‘

this right this right to nondramatic literary works in 1952. The ques-
tion whether, under the Constitutional cTause on copyright, a. recorded
performance. cou]d be_considered the "writing" of an "author" and .there-
fore eligible for copyr1ght protection if=Congress so chose to grant it,
was apparently disposed of in the.affirmative fn the case of Capitol
Records, Inc. v. Mercury Records Corp.,.heard by the 2nd Circuit Court
in 1355. However, it was not until- 1971 that Congress passed a law nam-
ing "sound recordings" as a category of copyrightable works, when it be-
came evident that "record piracy" had become rampant and was growing.
In the 1976 General Revision, Congress provided for copyright of works
"fixed in any tangible medium of expression” and deéfined "sound record
ings" as "works that result from the fixation of a series of fusical,
spoken, or other sounds, but not including the sounds accompanying a
motion picture or other audiovisual work, regardless of the nature of
the fmaterial objects such as disks, tapes, or other phonorecords.in which
they are embodied" (Section 101). Thus motion picture sound tracks are
not covered as "sound recordings," although they are covered elsewhere.
This is due to their judicial history and their c]oser<eonnection with

) mot1on pictures as ap industry. - ,

- . . - %
e
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3.2.1 Copyrighted Music in Sound Tracks
N o ] - A . _ o
In. 1946, the Question arose whether a ﬁ?oducgr of motjon pictures was
eftitled to a compulsory license for 2 cents?per recording for use of a N
‘performance of copyrighted music in avsound-track of a motion pictur
. Clearly, in 1909, when the compulsory license.for music recordings- be-~
came 1aw,'soun€7§racks in motion pictures were urtknown:* Consequently,: .
this was a clear case for judicial -interpretation.:  Tha .the Court de-
eided in the_negative on purely economic grounds may be noted from the
following quotes from the Court decision on this case, Jerome v. Twen=- |
tieth Century - Fox Film Corp:.t= ' . . . :

¥

. "Counsel assert that no more. than 500 positive prints of a .*
. ‘ifilm‘ofma‘mUSical*mqtion\picture are made to supply the de-
| mands for exhibitiop purposes..- If Section 1(ey / the com-
' _ pulsory Ticense prowision of the 1909 Copyright Act</. ap-
plied, tck motiospicture use of a8 musical composition, then *
Ch "and ucer could appropriate a. copyrighted musical ‘com-

"

e positg§¥@for,use“in a motion picture for a total sum of

about .00, at the rate of 2¢ for each positive print... )
The result would be destructive of valuable rights of -com- - .
posé€rs and publishers, which the-Act was intended to se- -
-cure and protect.” ¢ . N : - .

- In the 1976 Act, the view that. the -compulsory 1icense provision did not ~

* apply to sound tracks was stated _explicit]y. Owners of .copyrights in. mu-
sic retained the exclusive rights to reco* on sound txacks‘and the'‘com-’
pulsory license to record was confined to the making of "QhonOrecorq;"
which exﬁludes,sound tracks as a subsét. 4 ‘

®. 3.2.2 Educational and Library Reproduction .of Phonorecord$

In the 1976 General Revision of G#pyright Law, sections 107 and 108 and
. related pages of House Reports 94-1476 and .94-1733 concern the concepts \
of-fair use and permitted educational and, 1ibrary reproduction of works.
The content of#this material is discussed in-Section 3.6.2 below in the—-". -
context of‘photoé@gging because, the probleps addressed by .that material’
arose primarily from-that cause. However, a review of the documents
shows that the solutions applied to photochpies also apply, .in-génefal,
to phonorecords. a ) o i - .

3.3 copyrreAT ¥ MOTION PICTURES e
Witﬁ'this‘tecthTbSY, as with others, the Federal Courts StruggJed with
the question of whether new techno]ogy-not.specifica]]y provided for by
Congress is protected by virtue of extension of concept or is not pro-_ .
tected by virtqe of strict 1iteral interpretation, C oo .

’ 1 ° - .
2+ The problem arese in 1903 in the question whether a sequénce.of photo-
- graphs telling a story could be protected with the affixatien of a sin-
.~: gle «copyright notice, or whether each photograph had to have its own ‘
notice,. as 1itqra11y intended when Congregs protected (individual)
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" . picture photoplays" and "motiog pictures other than photoplays" as pro-

" there was.protection for mption pictures against unauthorized copying,

- ed class of work. Despite the 1ac§ of explicit copyright protection,

"In the M. G. M. case,
- manded, had said: - ‘ o

- . -

_photographs in 1870.A\Thi§ was the situation in Edison v. Lubin. In’
"that case, the District Court sajd; _ ‘ :
W . . . . v .
'(.:if...the law is defective, it should be altered by Con- e
gress, -not strained by the'courts." “ ,

On the other hand, the Circuit Court of Appeals, in reversing the Dis-

trict Court, said: . . - .
"When Congress...saw fit...to\éxﬁead copyright protection to

.~ a photograph...it is not to be presumed it thought sugh art
could not progress, and that no protection was to be afforded
such progress, It must be recognized there would be change

and advance..." . C e
7 2 .

Y

In 1912, Congress amended the copyright statutes to include "motion-

tected c]asses‘gfﬁygnks1>~lhe 1909 revision had made no mention of these
concepts, although they were well-known at the time. After 1912, then,

but due to the ®pecific language of the statute, it was clear that there
was protection against upauthorized "public performances" (as distin-
guished from copying) only, for dramatic and musical works. The question
whether a.motion picture photoplay was a dram@ic work arose’therefore
through litigation. _ o )
- 4 . ' r
_Specifica]iyd/fﬁ;; question arose in Tiffany Productions v. Dewing, :
(1931), and in M. G. M. v: Bijou Theatre, (1933). The effect of both
cases was to insure that_a motion picture photoplay was legally defined
as a type of dramatic work and that the protection of copyright was ac-
corded to public performdnces or exhibitions of this type of.motion pic-
ture. o .

In the Tiffany Productions case, the Court (holding that a motion pjic-
ture photoplay was a form of a dramatic work) said that: | .

“The statute must be given a seﬁsib]e'meangng in its applica-
tion to modern invention, exg?ess]y'within the scope of the
statute."

the District Court,\ir-a decision later counter-
> ‘ ’
M. ..the effect of a-new invention.in any given field seems to

be a matter for legislative consideration, rather than for the 2
extension of existing statutes by judicial construction.” ..

3.3.1 Sound Tracks in Motion Pictures -

"Talking motion pictures began to be produced about 1924, spme”t? years
after motion pictures were added to.the copyright statutes as a protect-

8 . . '
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the industry groups concerned tacitly accepted and operated on the prez
mise that the sound track ig!brotected as an integral part of the motion
picture; and this premise appeared then and continues to appear to be
lTogi€ally valid since the pictures and sound together are necessary to
constitute the complete work and to convey its artisticseffect. This
-concept was given some judicial validity in the case'of L. C. Page & Co.
V. Fox Film Corp., (1936){ in which the Court stated that "as the pJain-
tiff. well says, "talkies' are but a speaies of -the genus motion-pictures."”

In 1971, in tne House'Report.on the amendment to the copyright statute
which extended.nrotection to ‘sound recordings excepting those, sounds
accompanying ‘a motion picture, a statement on sound tracks was made.
The House Report stated: . .

"The "exclusion / of sound tracks from the protection accorded
sound recordings_/ reflects the...opinion that sound tracks or
audio tracks are.an integral part of the "motion pictures"
already accorded protection...and that the reproduction of

the sound accompanying a motion picture is an infringement

of copyright in the motion picture,” . - '

Finally in the 1976 General Revision, it was clearly stated that the
definition of motion picture included accompanying sounds, and that the
copyright in a motien picture included the right to perform it publicly
by making its images visible or its squnds audible. : R
Thus, from 1924 until 1976, more by general unstated agreement than by
actual law or judicial interpretation, sound tracks were accepted as an
integral part of motion pictures.

T

3.4 RADIO.AND TELEVISION BROADCASTING

- % -

In 1909, radi¢ and felevision broadcasting were unknown and a public -
performance was thdught of as a performance given- in the presence of a
group of persens assembled within stght or hearing of the performers,

* When the use of the copyrighted music and plays in radio broadcasts be-
came common in the early 1920's, the question arose whether,/broadcasts
of copyrighted works’were public performances within the cope of the
1909 Statute. .

» e . v ' ’e
This question was considered in the case of Jérome H. Remick & Co. v.
Amerfican Automobile Accessories Co. in 1925 with respect to a radio
. broadcast-of a musical work. The court held that the broadcast did con-
" 'stitute a public performance, stating:

"While the fact that the radio was not developed at the time -
the Copyright Act...was enacted may raise some question as to
whether it comes within the purview of the.statute, it is not
by that“fact alone excluded....The statute may be applied to
new situations not anticipated by. Congress, if, fainly con- °
strued, such situations come within its intent and meaning




o
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while Statutes should not be stretched to:apply ‘to new situations

ngt fairly within their scope, .they should not be so narrow- -

1y construed as to ‘permit théir evasion because of changing -~

habits due to new'inventjons and discoveries....The artist

/in a radio broadcast / is consciously addressing a great,

Though unseen and wideTy scattered~aud1en‘ 7"and is therefore

participating in_.a public performance,~ Y

The ruling in this case was generally aCcepted in practice by broad-
casters and other concerned parties.'/In addition,.the ruling in this
case detérmingd that the public perférmance was, "for-profit" if the
broadcast W¥s over a commercial station that was used as a medium for °
advertising, regardless of the fact that the broadcast 1isteners did not
'pay an admission fee. : ‘

A similar result ensued in £FE case of Leo Feist, Inc. v. Lew Tendler
Tavern jn 1958, which extended the public performance. concept from
broadcasting to wire transmissions. “In this case, music transmitted
over wire from a central location to a restaurant and then made audible
there for the benefit of restaurant patrons was found to be a public
performance for profit.’ ’

-
3

The 1976 Act ¢odified these results by assigning the copyright owner the
exclusive right (with certain exemptions) of public performance and dis-’
play; .and, by including in-the definitiqn of public performance and dis-
play transmission or communication to the public "by means.of any device
or process, whether the members of the public capable .of receiving the
performance or display receive it in the same place or in separate places
and‘at the same time or at different times" (Section 101). ’

A}

3.4.1 Retransmissions of Broadcasts

A question that was to have very important ramifications 35 years later
for cable television retransmissions was raised in the case of Buck v.
Jewell-La Salle Realty Co. in 1931.before-the U.S. Supreme Tourt. In
that case, a hotel maintained a master radio set which was wired; to loud -
speakers from which the radio.programs could be Meard in all of the pub-
lic and privaté rooms of the hotel. The,Court; held that the hotel's re-
production of the broadcast performance, throfigh its receiving set and
loudspeakers, for-the entertatnment of its guests, was itself a public
performance under the 1909 Statute and therefore not exempt from the im-
plications, of the Statute for royalty payment. The opinion-in this case
by Justice Brandeis-for the Court is quoted from extensively in Séction
A.2.4.2 of Appendix A of this report and is a prime example of reasoning
by anaTogy in determining the law with respect to new §éthho]ogica].gel

’

“ vyices not previously considered by .gngress.v

Another similar case which confirmed the cobyéight owners"rights to.
retransmissions in a hotel situation was SESAC v. New York'Hotel Statler .
Co. decided in 1937." - ’

- . i 2.0 .
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" . industry obtained much of its program materi

‘ > ) ) ' . '
3.5 "COPYRIGHT IN CABLE TELEVISION RETRANSMISSIONS - -

-~

By the 'middle of the 1960 » commercial enterprises had sprurg up whose
functions were to provide” TV viewer$ with programs that the viewers were
unable to receive satisfactorily. with standardeantennae. This industry,
because it serviced subscribers vial cable, a' noh-broadcast mode, betame
known as, CATV, community antenfa television. or cable television. The
ﬁé&pfrom broadcasted TV which
it acquired with-more sensitive receiving equtpment and more sophisti-
cated .or better.situated antennae than its subscribers were capﬁg]e of -
providing for themselves individually." - ‘ :

3 .

In the opinion of copyright .owners, significant copyright problems ex-
isted. The primary over-the-air-boradcasters obtained Ticenseg- feom
copyright’ owners for the fiotion pictures, plays, music, and other w

that they broadcast. Was the retransmission of the broadcasted programs
by.the cable system to it¢ subscribers to be treated as a further public
performance-of the copyrighted ‘works which infringed the copyright owners
exclusive rights? - ' . oot

This. question came before the courts in 1966 "threugh 1968 in the case of
United Artists Televisionys Inc. v. For#nightly Corp. 'The District and
Circuit Courts held for the copyright owners, relying on the previous
decisions described above, i.e. Remitk, Jewell-LaSalle, and SESAC, that
the retransmission, as a public performance for profit, was covered by
the Copyright Act then in force. It is not surprising, in light of pre-
violls decision's quoted, that the District Court in this case spoke about
”a$comodatipg the statute to the realities of médern science and tech- *
nology." .~ . ' - T '

However, to the surprise of many’, the Sypremg Cou}t reversed the lower
court findings by, essentially determining that cable television program

providers were acting as viewers' agents rather than as secondary pro-
ducers. "The Court reasoned that: R ’

- <

"...while both broadcasters and .viewers play crucial roles in
the total televisian process, a line is drawn between them.
One is treated as active performer; the other as passive

beneficiary. .

"When CATV is considéred in thi¢ framework,” we conclude that
it falls on the viewer's side of the line..%.." .

- -

The Court carried forward this 5reéedent-breaking decision and similarly

founq no infringement in the 1974 case of CBS v. Teleprompter. The is-

the air by cable subscribers and the retransmission of far distant sig-
nals not originally iptended for the cabled locale. The Supreme Court
found Mo distinction ‘and determined that there was no infringement in

either case. )
\ .
21
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» .~ The more complete discussion of Section A.2.6 of Appendix A prpvides
' some - rationales. for these Supreme Court decisions. As noted there; a
. major element in the decisionmaking appeared to be a desire ‘to preyent .
" the CATV industry from being retroactively tiable for royalties and in-
fringement damages. The majority opinion in the Fortnightly decition
. had said in a footnote, that a decision consistent with Jewell-La $a1le ]
would be such "as retroactively to impose copyright liability where it
has never been acknowledged to exist before." Here the Court is imply-
ing that a judicial decision for the copyright owners (unTike a legis-
lated 'decision) could not cause royalties to flow #firom that time on, but
 would be forced to require that the CATV industry be responsible for all
> " past royalties it should have paid. These back royalties might be large
enough to destroy many of these small operations.: ) . RN

Wt

The fact that Congress was considering major revisiens to the Copyrighf-
Act during the times of the Fortnightly and-Teleprompter Titigations
cannot be ignored as a factor in the Supreme Court’s decisionmaking. As °
noted in Section A.Z.6, both the-majority and dissenting opinions in

- . Fortnightly, as well as.in the lower court decisions, in b Fortnightly
and Teleprompter, took cognizance of the on-going considerations by Con-

- gresg.of the copyright problem of cable retransmissions in the context .

*of the general revision of copyright law. Justice Fortas, in his dis-

sent in Fortnightly had commented: " . )
N "Our majoF%object, I suggest, should be to'do as little damage )
¢ as ‘possible to: traditional copyright principles and to busi-

* ness relationships, until .the Tongress legislates and relieves
the embarrassment which we and 'the interested parties face."”

. Similarly, the Circuit Court of Appéa]s noted in Teleprompter: .
"The‘complex prdb]ems represented by the issues in this case = -,

are not readily amenable to judicial resolution....We hope

that the Congress will in due course legislate & fuller and

more flexible accomodation of competing copyright,. anti-trust,

and communitations policy considerations, consistent-with .
the challenge of modern CATV technology." - * .

g Thus the judiciary.in general, saw the issues gs-more complex than a

o~ simple extension of principle as embodied in Buck v. Jewell-La Salle.
The interaction of basic cormunications policy in the publjc interest
and the economic interests of the concerned parties demanded a legisla- -
tive sdlution. Ultimately,«the approximately ten years of 'negotiation
among the various concerned parties resulted in the provisions of Sec-

. tion 111 of "the 1976 General Revision of Capyrightmggw.

. This 1976 General Revision makes cable retransmissions subject to the
. restrictions of copyright, thereby validatiqg,at Teast the principle of
the dissent in Teleprompter which-was based ®on the precedent of Buck.v.

7 Jewell-La Salle. However, a cable company now,may obtain a compulsory
Ticense for retransmission of programs from‘those'Etations whose

22 (
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signals the sysfem-is.authorized to carry by the Federal Communications
Commission, and it is. fot -1iable .for any royalties before the effective
date of the new Act, : ' _ - -

N e

3.6 COPYRIGHT IN PHOTOCOPIES . |

The issue «of photocopying as a serious cohcern to copyright proprietors
of printed matter dates from the,1930$.‘,During‘that period, micropho-
-tography- came to be extensively used, because it was a process that en-
abled printed matter to be reproduced at a reasonable cost.

. v o

In the 1930s, discussions took place between the predecessor tb the
Association of American Publishers and organizations of scholarly users

" such as the' American Council of Learned Societies and the Social Science
Research Council+in order to define' the boundaries of acceptable non-

, In¥ringing photocdopying. - These discussions_resulted in the "Gentlemen's

- Agreement” of 1935 which, although not binding, provided guidelines that -
were followed by many libraries and which stood 4s a basis governing 1i-
brary photocopying for a generation. -

The significant paragraphs of the Gentlemen's Agreement are as follows:®

. "A library, agchives, office, museum, or similar institution

" ‘. owning books or periodical volumes in which copyright still
subsists may make and deliver a single photographicareproduc:
tion or-reduction of a part thereof' to a scholar representing

R . in writing that he desirés such reproduction in lieu of loan

of such publication or in place of manual transcriptiagn and

solely for the purpose of research; provided :

(1) that the person receiving it is given due notice in
writing that he is not "exempt from Tiability to the
copyridht preprietor for any infringement of copyright-
by misuse of e reproduction constituting an infringe-
ment under: the copyright law; e

(2) that such reproduction is made ahd furnished wjthout

profit to itself by the institutfion making it.s" < -
This was an important effort on the part of opposing 'interest groups to
solve a national copyright problem among themselves without ‘recourse to
Goveggpent instrumentadities. % ' A -y
From the 1960s onward, the photocopying problem became progressively -
-more acute as new photocopying technologies and impfoved mechanical
paper-handling systems combined to reduce significantly the cost Per
.copy and to increase significantly the speed of multi-copying’™ Publish-
ers, especially of scientific and technical journals and of educational
texts, expressed fears that loss of salés due to-photocopying might force

« them to discontinue certain publications, ‘However, the several opposing

interests groups agreed that in the revision bills Congress Gensidered
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in the late 1960s, the doctrine of fair use would*be incorporated rather
than any .specific rules for photocopying. The groups hoped to work-out
the details-of an agreement among themselves using the fair use doctrine
as a basis. This doctrine, as it had been developed by the courts, was -
contained in Section 107 of the cop%right bill passed by the House of

- Representatives in 1966 but- never ehacted into law. Section 107 of the

1966 bill included the follawing:

" ..the fair use of a copyrighted work such as criticism,
comment, news—reporting, teaching, scholarship or research,
is not an infringement of copyright. 1In determining whether

- the use made of a work in any particular case is a-fair use,
the factors to be considered shall include--

(1) the purpose and character of the use;

(2) -the nature of the copyrighted work; - ?

(3) . the amount and substantiality of the portion used in .
relation to the copyrighted work as @ whole; and

(4) the effect of the use upon the potential market for or

value of the copyrighted work." §§
However, final agreement betwéen 1ibrarians and publishers was not able
to be worked out at that time. It foundered on the essential question
of the specific boundary between fair use and infringement, and the
quantity and purposes of copying which crossed tRe boundary.

3.6.1 MWilliams & Widkins v. ‘United States .
In 1971, a suit was instituted in the U.g.cCourt of Claims in which the
plaintiff, a publisher of medical journats and books, charged that two

E

“ Government 1ibraries, The National Institutes of HeaTth library and the

National Library of Medicine, had infringed the copyright in several of
its medical journals. 'The plaintiff claimed that the capying done by

those institutions in supplying. journal articles to.other medical 1i-

brariés, .research institutes, individual researchers, and practitioners

‘exceeded fair use,

s
3

. This case was*Williams & Wilkins Co. v. United States. The initial

opinion of the-Commissig hearing the case (1972) held that photo-
copying practices of the two Government libraries exceeded fair use.
The full Court (1973) reversed this decision, 4 to 3, ba§ipg.its major-

ity opinion on essentially three criteria: ' A\ '

Y. 2 ) . s s
” _ "First, plaintiff has not in our view shown, and there is in-

adequate reason to believe that it ‘is being’or will be. harmed
substantially by these specific practices of NIH and ‘NLM; -

"second, we are convjnéed that medicine and medical research’
will be injured by holding these particular practices to be an °
infringement; and ( )

/Mzg}rd, since the problem of.accomodating the(fhterests of

S E I
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science with ghose of the-pubtishers—{and-authors) calls

- +fundamentally for legislative solution or guidance, which
has not«ygt been given, we.should npt,.during the period be-
fore congressional action is forthcoming, place such a. risk,
of harm upon science and medicine."!® | o

~

{

The three dissenting judges of the Court of Claims noted, in opposition:
"What we have before us is a case bf wholesale copying, and -
distribution of copyrighted material by defendant's 1ibraries
. on a scale so vast that it dwarfs the output of many small-
publishing- companies...This is the very essence of wholesale
copying and, without more, defieats the defefise ‘of fair use." -

K This, the two sides differed materially on the interpretation of the '. -

. facts. The situatigh is regliniscent of the cable TV cases, Fortnightly
and Teleprompter,' where Couft majorities were of the opinion.that the
situation demanded a legislktive answer that was mare flexible, invplv-

# ing “components of right from both sides, rather than the Timited yes-no
-answer of a judicial decision. As in those cases, the Court refrains
here from providing the decision that would tend more to permanently -

. end the’ controversy and would tend to end it with a greater detriment to
one side than the Court feels that the losing side deservgs. This inter- .
pretation may be supported-with this quote from the majority opinion. in
Williams & Wilkins: ( - :

"The Courts are now precluded, both by the Act and, by the na-
ture of the judicial process, from contriving pragmatic or
compromise solutions which would reflect the legislature's
choice .of policy dnd its mediation among the competing inter-
ests...Hopefully, the result in the present -case will be but
a 'holding operation' "in the:inteigm peried before Congress
enacts”its preferred solutions." & ° o

4 <

The Williams & Wilkins case was accepted for review by the Supreme Court,
where, after the _arguments weve heard, the Court split 4 to 4 without an
exposition of the reasoning on the two sides. This had the effect of
~affirming Fhevdecision of the full Court of C]aiqs. N

-

~
" .

. 3.6.2 %he‘1976 General Revision

Certain provisions included in the 1976 Genera]/ReJision of\ﬁ%pyright

kaw were the result of hard bargaining among authors, ‘publishbrs,,edu-
cators, and 1ibrarians. " Section 107 of the 1976 Act contains the fair
use concept essentially as reproduced above (in Section ‘3.6) except for
the additioh -of two phrases as concessions to educators. A purpose of
use for which fair use is allowable is'now teaching "(including multiple
copies for classroom use)." In,additign, a factor to be considered in
determining whether a particular use is a fair use is."whether such use
is of a commercjal nature or is for nonprofit educational purposes,"
= The House of Representativei\report on the proposed 1976 Act (Report No.

25 .. .
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94-1476 at pages 67-71) ipcludes the texts of agreemeptsvbetween eduta-
tors on one side and authors and publishers.on the other establishing
standards of fair use for educational purposes.  These agreements were
- reached at the urging of the Congressional committees, #fter a series of
. °  meetings between the oppasing parties. - . Y e . .
The problem of 1library photocopying for scholars and researchers is
+ dealt with in Section 108 of the 1976 Act. The language of Section 108
makes it clear that library rights do.not extend to "the related or con-
certed reproductions...of multiple copies...of the same material," or
"the systematic reproduction...of single or multiple copies." In addi-
. tion, the Conference Report on the proposed 1976 General Revision (House ‘
Report No. 94-1733 at pages 71-73) contains_a set of guidelines agreed
to by the opposing parties that define the extent of Toans permitted in
. interlibrary arrangements. These guidelines were developed with the
, » assistance of fhe National Commission on New Technological Uses of
Copyrighted Works.(see Section 3.8, below).

K
»

3.6.3 -éerent Situation ) . ' ‘ L

Despité the successful negotiations that resulted in the provisions of .
. the 1976 General Revision, the photocopying problem is not fully solved.

There does not exist at this time any fully-estabdished clearinghouse

or other mechanism for payment of royalties for photocopying beyond the

guidelines established, nor is it clear that the current guidelines can

be enforced. At present,zn1£ffort is underway through the auspices of _

¥

the Association of-American Publishers, to establish a clearinghouse
system.!? - ‘ C

! ]

3.7 COPYRIGHT IN MICROMEDIA AND VIDEOTAPE -
The decisfon to accept for copyright registration a work on.a micromedi-

um, that would otherwise be copyrightable if intelligible to -the unaided

eye was made independently by the Copyright Office through its regula- -
tions. It was believed-by that office that the 1908 $upreme Court de- -
cision in the White-Smith case, which had never been overt&gnéd, wou1d

not prevent the registration of a work on micromedia since that %gﬁ?t

ruling concerned & piano roll which was not intended to beymade Misually . - .
. intelligible in its normal use. .Since a work on any type of micromedia

was intended to be made visually intelligible (with the aid of devices)
when communicating information to people, the Copyright Office did not .
believe that the White-Smith ruling took precedence. The same reasoning
was applied in the Tater ;Efbptance for copyright of works on vjdeotape.

These regulations of the Copyright Office ‘were generally accepted and
not challenged in the Courts. The 1976 General-Revision of Copyright
Law removed any lingering doubts about these regulations by making copy-
rightability independent of the medium in which a work is fixed. =

’ 3.8 THE ESTABLISHMENT OF CONTU . . ' ‘ ..
. \\h“§?§nificant:gg;ognition of the need for the NatiomaTl Commission om New

26
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Technological Uses of Copyrighted Works' (CONTU) dates'frqm 1967J\{It

" became Tlear at that time that the lack of adequate study of the problem

_copyright Taw. . . oS

of the inpact of computers and informat?bp storage and retrievals systems
on copyright would conflict with efforts, to enact a genera]:revision of

The question of how the. Taw would view, computer uses of copyrightable .
works.during the time that CONTU was deliberdting and:.before Congress
acted on CONTU's recommendations prevented quick agreement on the for-
mation’of CONTU and delayed itsestablishment. Ultimately, agreement
was achieved among opposjng interest groups on inserting a sectisn in

.theé-proposed general revision of copyright law that provided that the

A

-

Taw on the use of copyrighted works in computer systems®was to .be un-

affected by enactment of the general reyision. This pgved the way fo

establishment of CONTU on Dec:.31, 1974%as P.L. 93-573.20 -
. - 4 ®

In addition, the "hold constant" section,‘Séction 117, Qas enacted as a,
part of the 1976 General Revision of Copyright Law, P.L 94-553 on Oct.
19, 1976. The new Act ‘takes effect on.January 1, 1978., Section 117

states that: L .
& 't . - .
"...this title does not afford to the owner of copyright in a
work any greater or lesser rights with respect to the use of -,
the work in conjunctiop with’automatic systems capable of
storing, processing, retrieving, or tramsferring information...
thap those afforded to works under.the law...in effect on
"December 31, 1977..." . R T
The function of CONTY (according to P.L.,93-573, Section 201) is tov
study and make recommendations to Congres$ on legislation or procedures
concerning: ) . . . .

'
s

"(1) the reproduction and use of ‘copyrighted wdrks of author-
. ship-- .- .S
(A) in conjunction with.automatic systems capable of S
storing, processing, retrieving, and transferring +n- ‘
. formation, and - S S e e
v (B) -by varfous forms of machine reproduction’, not in-
cluding reproduction by or at-the request or,instructors
for use in face-to-face fegghing activities; and:
(2) the creation of new works by the application or inter- -
ventton of_such automatic systems of machine reproduc-

tion." "~ N w c \ -

It may be noted a1sd that CONTU is to be comcerned with: -

“#Changes in copyright Taw or procedures that may be. necessary
to assure...access to copyrighted works, and to provide recog-

nition of the rights of copyright owners" (Section 201 ().r L }.
. B o, ; . R 4 & - “ . °
In the above, the ba]ancin§ of the needs of users and producers may bé
PR Coar g L
e 3E
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seen. *Similarty, the balancing of several intefrest groups may‘be noted

in the establishment of the requirements for memberships on the Com@is-' .

¥

sion (Section 202 (a)): \
. . , A 3 .
“The Commission shall .be composed of thirteepr voting members,

~appointed as follows: s

-,

(1) Four members, fo be appointed by the President, se]écfeﬁ ' o .

from authors and othér copyright owners:
(2) Four members, to be appointed by thé President, selected.
from users of copyright workss ) -
(3) Four nongovernmental members to be appointed by the
President, selected from the public generally, with at
least one member selected from among experts in consumer
protection affairs; ¢ \ : ’
(4) The Librarian of Congress." .

-

. CONTU must pre;gnt'its final report to Congress by Uu]y,'1978, if -the.
extension of time it has requested. is enacted by Congress. Otherwise’
its final repont is due in Dedember; {277.\ R

toe

-

This chapter ha§ examined policymaking about copyright through a review
of some important litjgations and some aspects of enacted law and regu-
lation’'which have concerned the impact of ;technological change. The.re-
view appears to show that some significant litigations in this field

have concerned the-boundaries of property righgs left ambiguous because
of the occurrence of technological change unforseen by Congress in pre-
vious revidNons of law or the occurrence of specific situations not de-

finable-in‘legislation.

- In general, the Federal Courts have approached the question of ambi-
guities due to-technological change from two distinct points of view.
The first viewpoint is that, if the general concept of current LaQ can—~
be easily extended to new situations without stretching the law's mean-
ing too far, it should be done. The second viewpoint is that stretching -
the law's meaning (or specifically defining the ambiguous) beyond a cer-
tain point would be to take on a ‘responsibility better left to Congress,
-particularly if a judicial decision would be precedent setting,.involv-
ing relations between interest groups, not just the particular Titigants.

The first vieWpdiﬁt may .be seen in the final decisions of the cases de- -
scribed involving broadcasting, motion pictures, and sound recordings
except for White=Smith. The second viewpoint was taken in the prevail- -
ing decisions in White-Smith, the cable TV cases Fortnightty aqg Tele-

- prompter, and in Williams & Wifkins.:
N )

* - Significantly, during all the cases above involving the second viewpoint,

N

Congress was in"the process of actively revising the copyright statute.
Such statutory revisiop often involves reprasgnta;ion of many opposing

-

- 28 o
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" interest groups and the ultimate statutory language.may involve interest
group compromise setting fprth obligations and responsibilities and es- -
taplishing new institutions in a.manner completely impossible ,to accom-

e plish through a judicial decision. In fact, in the 1976 General Revi-
sign, the new statutory language and'associated'1egis[3;jve documenta- ~
tions involving cable TV and edycational and library copying are examples

~ of such-g complex balancing of interests. - - .

Furthermore, in the more recent situation described above, a pew bal-
ancing of interests may be seen which is not apparent in the earlier-
cases. If persons concerned with copyrighted works may be considered
either producers or users,”the earlier cases described are all essenti-
" ally conflicts between original producers and secoridary producers. (The
enactment of the compulsory license for phonorecord manufacturing in 1909
. could be viewed as expression of user concern, however). N
— - In the Fortnightly decision (1968), the view was taken that the cable TV N
©company was the viewer's ({.e. user's) agent. In photocopying, the con- ﬁg
flict between authors and publishers on one side and Tibrarians and R
. educators on the other is essentially a user-producer conflict~{although
A~ . some educators are also producers). This increasing concern with the
: user in the copyright field has been carried forward in the establish-
ment of CONTU where both representatives of users and producers and
"at least one member selected from among experts in consumer protection
affairs" are included in.the membership of the Commission by statutory
.+ requirement. -
,{‘ N l'
Finally, it seems clear from the above that, in this field, administra-
tive regulation plays a relatively small role in contrast with some
other Federal'domestic responsibilities. Nevertheless, the Copyright
. Office has played a role in technologicdl change by agreeing to accept
for copyright registration, works in @icromedia and videotape by its
interpretation of existing law rather than through explicit congressional
action or judicial orders. However, see Section 5.5.1 and 5.5.2 for an
important policy-impacting function of the Register of Copyrights.

P
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" and overcoming h1?h transaction costs plays a large ro]e in the solution

4

B

P .

4. TONARDS AN EFFICIENT MARKETPLACE FOR COPYRIGHTED WORKS

.
> v
-

The preV1ous chapter considered. the 1egal framework for copyright. This. g
chapter is concerned with economic questions relevant to the market for
copyrighted works. Clearly, an effective legal structure and, an effi- -

cient marketplace for copyr1ghted works are both necessary and mutually
supportive. - . N

In this chapter, the fundamental quest1on of transaction costs is con-

sidered. The question of exclusign and enforcement is discussed in

Tight of the ease of modern technology to permit easily available and

Tow-cost duplication of works. Mechanisms for the minimization of trans-
action costs are described including types of efficient pricing gchedules.

In addition, fair use 4s considered from an economic viewpoint. Lastly, .
the question of monopo]y is d1scussed and government remed1es are de-

scribed.

4.1 THE PROBLEM OF TRANSACTION COSTS

The view of Professor Kenneth Arrow <is that transaction costs are more_;gg
fundamental than market failure as a basic problem pertinent to the ~&¢
choice of whether a particular-good-should be providéd through the mar-
két mechanism or through some form of co11ect1ve act1on He states that:
~
transact1on costs....are attached toe any market and'wndeed

to any mode of resource aHoca€1on Market failurel’is the par- v

ticular case-where transaction costs ar? so high that the exis+
Y tencer of a market is no longer worthwh1 "2l

y

~

Two major sources of transact1on costs, according to Arrow, are

"(1) exclusion costs / and_/. (2) costs of communication and
information, including both -the supplying dpd the 1earn1ng of
the terms on which transactions are carried out."

Steiner sees transaction costs specifically involved.when there is.an

"inability of the market_to translate potential W1111ngness to
.pay into reveniues [_and / where the private market is techni-
cally ab]e/to collect revenues, but at-a high cost "23

~

Hurt and Schuchman are, to a large extent cons1der1ng transact16n costs
when they ask: .

N

MIf there is a benef1t from the copyright system, is it offset,
at least in part, by various administrative costs and fr1ct1ons -
inherent in the system?"z“ ) Bt -0

-

Specifically, transaction costs play a 1arge role in, copyright problems,

of c0pyright prob ems._ - .

30 o .
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4.2 THE QUESTION OF ENFORCEMENT X .
There are situations involving coﬁyright that
issue of what ‘Arrow referred to-as "excluSion.'J At the present time,
some of these situations are occurrifig because/of the availabilityof the

~ ggtechnologies of high-speed photocopying and of copying digitized infor- g

“mation by computer. : ' - . - -

v

- PR .
cern' the fundamental, ;

.t .. »

Persons with easy access to machines emptoying these technologies can

,become low-cost publishers, legalities aside. Thus, these persons arg

not easily "excluded'™ from ownership of copies upon their -failure to

pay a royalty. The question of enforcement then arises, and the cost of -
enforcement must become an issue. Concern with efficignt allocation of
resources as well as the deleterious effects of easy evasion of law must

prompt the question of whether there is any value in issuing copyrights

that cannot be enforced with,any reasonable allocation of effort. -

HUrt and Schuchman have theorized about strategies~an original book pub-
Tisher might employ in the absence of any copyright at all.25 _According .
to one scenario, the original publisher must produce enough bogks in his
first -edition to saturate the market. If a copying -publisher enters the
market (probably with'a similar numbér of cppies), the first yblisher
must be prepared to compete by, Towering his prices. Many unSold books -
can be expected in this situation. A ’'second strategy is for.the first
publisher to be prépared with,an_extremely low-cost edition as a retal-
iatory measure. -0 ' '
3 L -
- © Similarly, in a 1970 article in the Harvard -Law Review opposing copy-
right.protection for cdmputer sprograms at that time, Proféssor Stephen
. - Breyer proposed-a strategy that could be employed by programldevelopers.
<in the absence of such protection.?26 T

A
- -e
-,

. "One may wonde;::?or example, whether, without protection, :
smaller hardware_gy software firms would not find it easier to
use parts of IBM, programs in their efforts to compete with e
IBM,t ~ 7% X <0 e - %

B H i f R o R
Professor'Breyer_wro;g:27 S ’ - f
; Although Rrofessor Breyer did not extend his’scenario, it ié’pess+b1e to *

theorize about protective behaviers available t¢ the originators of com-
© puter programs to protect themselves in such a hypothetical situation.
> One such strategy could Qe for an originator to produce programs for sale-®
“~ in-object code only, with minimum documentation, thereby making it very
difficult for a potential copier to know exactly whdt he had in hand. ,-
In fact a proposal for "sealed-in software" that might be protectable by . g
' either trade secret or.copyright has been made recently hy.Calvin

Meoers.28 AR
L) . / ‘ . - . ‘w\ b - ~ . ¢
4.2.] Transaction Costs Even If No Copyright ’
. A conclusion-that. can be drixr from both these examples is tha} there 3
Eor 31 ) o S
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are.transaction costs regardiess of whether the imperfect protection of
law exists or does not exist. To repeat from Arrow, "transaction costs
..are attached to any market and indeed to any mode of resource allo-
cation.”" In the Hurt and Schuchman example, among the transaction costs
that might be expected are the extra books left over, the poor quality
of merchandise required to prevent financial losses, the extra secrecy
required to prevent future plans and the first copies from being pre=
maturely revealed, and the extra efforts that would be needed in mer-
chandizing strategems to thwart a competitor's sales outlet possibili- .

. ties. ° In the Breyer example, assuming the protective strategy of ob-
ject code dissemination only with minimal documentation, among the
transaction costs to be .expected are the reduction.in information dis-

9 semination about program content to everyone including disinterésted
observers who might benefit in another-context, the reduction in ability
to recognize mistakes in programs and to correct them, and the 1ower1ng
of incentives to produce new programs that are genuinely rowel or orig-

ga] . C .

Thus, in both exampies which assume .no Government copyr1ght protect1on,
we have postu]ated that cut-throat competition, Josses in information )
flow and increases in secrecy would rasult. In"a@ Society in which the
market protection of copyright is availabte, Government regulation has -
its cbst And some infringement from 1mperfect exclusion can be expectede
to resyt, but we'%uggest that in addition, a more open society with
greater opportun1t1es for creativity exists. Thus, the chgice is not
Jjust between the size of transaction costs inherent in the alternatives,

 but in ¢the kinds of costs and the1r gffects wh1ch a society-is willing
to to]erate

|

.

4.2.2 The 0pt1ma1 Leve]\of Enforcement and Its Ce;Lequences

Hopefu]]y, a soc1ety will select that set of resource allocation mecha- ~
nisms that maximizes its satisfactions. However, a difficult state of
affairs for a $ociety to aggept is that it cannot achieve the complete
maximization of its satisfactions with any set of mechanisms because of |
the limited ,resources it can qpp]i‘\ A reasonable strategy is to+achieve |
an optimum level of sat1sfact1on from resources available, permitting a . |

. certain amount of d1ssat1sfaction to remain. Professor Edw1n Mansfield |
has demonstrated that there is am optimum level of crime whose cost - ~—
ought to be tolerated, based on the finite resources of enforcement . |
which a society-is-w1ling to allocate.2® This concept can be easily s
adapted to copyright 1nfr1ngement . -~

. As shown in F1g 1 the probab111ty of apprehens1on and conv1ct1on of . .
infringers increases with increasing expenditure of resources devoted to
enforcement; but the 'costs to society of infringeménts increase as fewer
resources are devoted to enforcement and the probability of conviction ‘.
goes down. " A minimum total cost results from the sum of infringement '
and enforcement costs, at a particylar probability less tham 1.0 of ap- -
prehension and conviction. ‘This 1;aves some infringers unapprehendede<or
unconvicteds, ' '

-
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If a society is unhappy with this Teveél of infringement, it can raise
the resources allocated to enforcement. However, it might tage unreal -
istically large resources to guarantee conviction of all;infr1ngers._

On the other hand, abolishment of enforcement on the grounds of its in-
effectiveness and the consequent large increase in what was formerly
called crime might create new, unanticipated kinds of dissatisfactions *
which society is unprepared to accept. S \

- 4.3 THE. DESIGN OF ROYALTY COLLECTION SYSTEMS

Under the assumption that the benefits to a society of providing copy-
"right protection and enforcement outweigh the costs, a question that
arises is how the market for intellectual property should be structured
to minimize transaction costs and to promote efficient pricing. The .
transaction costs considered here are Arrow's "costs of communicatiorn
and information." A situation requiring special consideration for re-
duction’ of transaction costs is that which exists when there are a
large number of users and a large number of producers. In this case, ...
one of a number of different licensing schemes may be.most effective.

4.3.1 A Comparison gf Types of Llicenses ;

Clearinghouse Ticensing and direct'1iéensing are-examples of licensing
types that may be employed. With either of these situations, there is
the possibility of a blanket 1}gen§e or @ per-use license.

A clearinghofse.is simply a multi-producer organization established for
royalty co¥ection. The advantage of a clearinghouse over direct 1i- .
censing is that the user has a-single point of negotiation, a single
-place to send royalty payments; and there is 1ikely to be-a” réduction-
in the number of payments having to be made. The producer similarly

has a reduction in transaction costs because he obtains his royalties
from one place and with one payment. On the ‘other hand, with a clearing-
house, there may be a blurring of individual producer cofisiderations.
.The necessity of simple, all-encompassing contractual provisions may
cause some producers with special situations to obtain Tess (or more) _ .
royalties than they would have if they negotiated individually. For
each producer, the gain from‘the economy of scale of the clearinghouse
would need to’be traded-off against this loss of iﬁgjviduality.

Similar problems must-be considered in the.selection of the* per-use or *
blanket license. With a per-use license, the major cost is collecting
the information. This may be technologically. deperident. For example,
with uses that are associated with a computer, the capability of col-
lecting use-related data may be'high,.—particularly if it is the pro-
ducer's computer that {s being used and if "use," as opposed to memory-
residence, is easily defined. On the other hand, for mechanical photo-
copying, the collection of use-related-data may be difficult, particu-
larly data which might distinguish the various works being copied.

With blanket icensing {a single yearly fee for all use), the amount
’ 3

“\
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of data needed to be collected is reduced. If the blanket license is

in reality a substitute for a per-use_license, simply because the cost
of co]]ecting“per-use‘data is toq high, then the reduction in data col- .
lTection costs must be traded-off against the increase in inaccuracy and

- inequity_in royalty collections and rayalty distribu . Some neduc-
tion in inaccuracy may result from dividing users into sses depéndent
.-on expected use{™~and by sampling uses. '

Appendix B presents some data from the British Lending Library (simply
as an illustrative example) demonstrating that photocopying there is
heavily skewed in'<terms-of the frequency of photocopying. from various
journal titles.” A survey indicates that of approximately 15,000 serial
titles held by the British Lending Library, the top 200 titles accounted .
for’20% of the photocopying demand and the 6000 Teast-requested titles
accounted for the last 10% of the demand. U.S. data will likely show a
similar skewness. ' .. ) L
As noted in Appendix B, this skewhess can l‘ead either to lower or. higher
payments td individual copyright proprietors, dep&hding on the payment
algorithm employed. JIn addititn, for those journal titles little used,
@ larger amount of sampling concejvably coupled with more sophisticated
sampling methods might 'be needed to accurately determine the true extent
ef photocopying. - L .
At a time a new 1jcensing schéme. is to.be established, producers may
find it important to consider these various trade-offs 'so that the mech-
anism-with the™lowest transaction cpsts can be adopted. From the user's
viewpoint, ‘transaction costs include the value of time and effort as
well as the dollar amount of royalties. That mechanism that is easjest
. to use, i.e. least costly in time-and effdé¥E, aTT Other things being
equal, will probably generate the least.amount of deliberate evasions.
and therefore the lowest enforcement costs as well.

(4
t

4.3.2 Examples of Existing Clearinghouses
The Harry Fox Office is the mechanism through which many of the music
publishers have issued Ticenses far the recording of individual compo-
sitions on phonorecords. (Seé Appéndix A, Section A.4.6.3). Despite .
the availability; since the passage of the 1909 Act,’ of a compulsory
license with the Copyright Office serving as a repository of ownership
information3%, Ticensees may find that better terms are available from
the Harry Fox Office in return fon greater assurance_of precise infor-
mation about numbers of records manufactured and delivered. Royalties

owed are computed from this information. - .

. Three)c]earinghoﬁses now exist for the collecting royalty payments -for:
public performances of riusical works. . These are the American Society” -
of Composers, Authors and Publishers, Inc. (ASCAP), Broadcast Music, Inc.
(BMI) and SESAC; Inc. The combiried membership of ASCAP, BMI and SESAC
comprise the copyright owners of virtually all music copyrighted in the
United States. Liceﬁseqs are required to pay only a lump-sum royalty,

. .J‘ pe . . 35
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.aﬁhually in a predetermiped amount (a b]anket'lﬁcense). .waeven, many‘
Jbroadcasters maintain logs as a matter of standard practice, and these”

are made available to the clearinghouses if required. These logs, plus
a limited amount of sampling of performances, provide sufficibn§.1hfor-
mation for proportioned distribution among the individual copyright:
owners of the fees collected. The distribution is made approximately
according to the estimated number .of performances of each work. The
cost of operating- ASCAP is said to run @bout 19% to;20% of its gross
revenues. . ) ‘

? . . ?

4.4 ROYALTY PRICING SCHEMES .

This section considers pricing rules that can be employed to’ differen-
tiate different classes of users and to cover different types of costs..
It is assumed that all uSers in a farticular class are treated identi-~
cally, and that the purpose of the pricing rules is nat for anti-
competitive reasons, but to effliciently maximize income. -

4.4.1 Individual and Institutiona} Users .

A theory which justifies price differentials between individuaf?and
institutional users is described in Appendices C1 and C2 of this report.
Here, an institutional user is one that serves- tq further distribute

the work among individuals served by the institution.’” It is noted in
Appendix C1 that, for a product distributed to classifiediisers who do
not move from class.to-class, an existing theory states that the prices
among the classes should be inversely proportional to those classes'
respective price elasticities, provided that marginal costs are the same
for each class. _However, in the provision of certain copyrightabie
works, e.g. scientific journals, users may obtain their‘copies either as

_ the result of individual subscription or through'use of an institutional

copy. Thus, there are "cross-market" effects'as users move between the
classes. In this case, the work of Appendix C2'employs a variable
called "the average number of potential subscribers! which measures the
number of additional individual uses that would result from discontinued
institutional use due to increased prices to the.latter class. The vale
ue df‘this variable determines thé price differential that_should be
offered. Tests that producers can make about the potential market can
determine the value of this variable. - . .
A second issue raised in these Appendices is whether the users, of thegq.
institutionally-obtained work ghould pay per-use fees to,the institu~

) ~ tion to defray the cost of thé institutional subscription. In general,

to the extent that the individual uses via-the “institutional ssubscrip-
tion are private appropriationg, .these usés should be paid for by the
users unless there are valid countermanding reasons.” One such re
might be that it is in the public interest (or-in the interest of th

_ institution's owner) toencourage such.individual-use; and a second rea-

son might be that the costs of collection are high relative to the

revenue gained. s - T~
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4,82 Services With High Fixed Costs

- [ . o
A pricing system often used for the provision of "services that have a
" high fixed-cost-eleément is.the combination entry fee and per-use charge.
Utilities often have.connection charges as well as _per-use charges:
Some’ computerized, on-line, bibliographic or full-text search services
.are now using this, type of.pricing. Typically, there is'a month]y or
o yearly use fee or gngry chargde, a time-on-1ine charge, and a "hit"
charge for retrievaliy = ° ' % ' ‘ : ,
It is possibTe, also, to offer a user & choice between two charge plans.
‘For example, a user might be offered either (a) a higher comect (entry)
charge and a very, Tow per-use charge or (b) a very low entry charge and
a higher per-use tharge. Depending on the break point, the high volume.
user will probably select (ag, the plan with the low per-use charge,
whereas the casual user probably will select (b), the plan with the low
entry charge. The offering of two such plans may prevent either type
of user, casual or high volume, froq_subsidizing\the other Yype.

4.5 FAIR USE AS AN ECONOMIC CONCEPT-

"Fair use" was, originally a judicially-developed concept that can be
"conceived as a method ofsreducing certain kinds of transaction costs. .
It is-now embodied in Section ‘107 of the.1976 General Revision of Copy-
right Law, as described in Section 3.6 above. The "fair use" concept
historically recognized and attempted to allow for two basic’principles
_ that can be counterposed to the principle of copyright in-a potential
infringement situation. A third principle of " gir use" was added in
the 1976 General ngjéion. ‘ . :

The first principle is that of the freedom of communication of ideas,

 derived from First Amendment considerations: (Professor Melville Nimmer
has delineated the balance’point in this.potential conflict.31) Where

" Fifst Amendment principles have dominance, there can be no exclusion.
Thus,lunder "fair use", purposes of use such as "criticism, cdmment,
news reporting, teaching...scholarship or research"#are permitted, sub-
Ject to-limiting factors such as the amount of the work used. "Fair
use" may be viewed as a ‘method of reducing the cost inherent in a con-
flict between Artigle 1, Section 8 of the Constitution and the First
Amendment. . N ’

+

EY

The second principle altowed for under "fair use® is lack of market-

. place impact, In.the'consideration of whether a particular use is a «
“fair use," a,factor to be taken into account is "the effect of “the use
upon the poténtial market or value of the copyrighted work." Thus, it
is recognized to be yneconomical and therefore {nappropriate;for re-
sources to be expended in contrdctual efforts to obtain permis$ion for

usage. of. 11ttle or no market’ impact. o 2
The third principle :now added tq "fair use" is indicatedlby the phrases
in Sectton 107 of the 1976 Gquﬁa1ﬁRevision relating to education.

" b
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"multiple copies for c]assroom'usg)" apd "for nonprofit educational pur--

. o . N
These phrases, concerning allowable purposes of fair use, are "(.... v
oses." . - ,
p A . N | . Y
The exemption of royalty payments for worthy uses has been criticized
by economists on principles of economic efficiency, The argument is

“that 'if a use is genuinely worthy, it is a public gbod- whose cost ought

to be spread over all the population and paid for through taxes. . Other-
wise, allowing an exemption for some uses and not for others has the
effect of impoéing,the%cd§t§ of worthy use exemptions on the "less-

‘worthy users" as a specific class. .This argument was similarly express-
" ed by Professor Paul Bpldstein ina criticism of the full Court of

Claims decision jn the Williams & Wilkins case32. In that case, the
worthy use of medical research was given as a reason for réjecting the
plaintiff's claim of infringement in a wholesale copying situation,

4.6 PRICE/SETTING FOR COMPULSORY L ICENSES

- « : L. . .
Compulsory licensés have been established in statute by Congress for

. certain categories of intellectual property; and in one case, & compul-

sory license is Being enforced by Court order. In general, royalty ,
prices in these situations have been (or will be) established by adver-
sary proceedings involving producers and users and their supporters
testifying before some institutional group empowered to set the figures.

" 4.6.1 The Phonorecord Manufacturing License, 1976 Act . ‘ o

An example of the'proceduﬁé is the estab]ishmeﬁt'o% the compu]sayf 1i- .

" cense royalty fee for phonorecord manufacturing. as a statutory matter.

in the 1976 General Revision. A summary of the testimony on this sub-

‘jecteand the conclusion of the Senate Committee on the Judiciary is giv-

v

en on-pages 91 through 94 of Senate Réport No. 94-473. . ¢

Among the‘shbjedts of the testimgny were (1) the need for. an fhc}easé_in .
the fee by copyright holders, (2) the potential impact of an increase on

* the record industry, and (3) the potential inpact of an increase on the

‘consuming, public. Songwriters and publishers testified in favor of an
increase over the 2¢ per each recording mafufactured that was provided
for in the-1909 Statute. . They were supported by music consumers rep-
resented by the National“Federation of Music Clubs who preferred a

higher (royalty) ceiling "as a means of encouraging the writing of more *
and .better music." :The recard companies testified in opposition to any
increase in the 2¢ figure. They were supported by the €onsumer Fedéra-
tion of America who wrote to ‘the ittee agreeing that if the statu- -~
tory fee were raised, record manufacturers would have to avoid risks on
new and unusual compositions, reduce the number and Tength of selections,
record fewer serious works and rely more on.the public’ domain for popu-
lar material. : '

Some of the factors discussed in testimony included the royalty as a
percent of Tist price per song; the royalty as a percent of manufacturer's

*38‘4 v
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wholesale selling price; record tompany sales and profits; organization

of the record industry; changes in income of copyright owners as a func-

tion &f time, inflation rate, and royalty fee; and the effect of poya]py
- fee on incentives for quality and quantity of products. PRI YL

. . . N
The Senate Committee conclyded that the royalty fee per work embodied
in each phenorecord manufactured and distributed should be 2 }/Z‘Cé ts
or one~-half cent per minute of playing time, whichever is greater.

The House Committee on the Judiciary, on the basis of essentially the '
" same testimony, concluded that the royalty fee per each work embodﬁed )
in a phonorecord that 'is made and dfstributed should be "2 3/4 ceiits or -
0.6 of. one cent per, minute of playing time or fraction thereof which-.
'eve; amount is larger." (See House Report No. 94-1476 at pages 16{$nd
111). . ' :

. The Conference Report (House Report No. 9421733 at page 77) 3dopted the
House fixed rate and the Senate per minute rate. This was ultimately
enacted. erefore the'royalty is "either two and three-fourths cents
or jone-half’ of.\one cent gér minute of playing time or fraction. thereof,
whichever™is larger." (Section 115(c)(2), P.L. 94-553).

4.6.2 Jukebox Performance Royalty, 1976 Act - -

Under the 1909 statute, renditions of musical compositions through re-
cordings in coin-opérated machines (jukebexes) were not classified as
public performances for profit unless an admission feesto the location
of the performance was also charged. Thus,-most jukebox renditions
were exempted from royalty payments. As both the{ Senate and House Re-
ports on the 1976 Copyright Law Revision state, efforts to remove this
exemption have persisted for-40 years. It is believed by some observers
that in 1909, the extent of the jukebox industry could not be forecast
and that this exemption was an historical accident. Testimony by copy- *
right -owners in congressignal hearings on copyright revision strongly
urged the imposition of a royalty fee on jukebox renditions of copy-
righted works. Testimony by.jukebox operators and marufacturers sup- .
ported the retention of the presen exemption. (See: House -Report No.
94-;37?,at pages 111 to 115, and' Senate Report No: 94-473 at ‘pages 95
to 99, Lo s

-

o . . .
In the 1976 General Revision, Congress ended the exemption and imposed
a yearly complilsory blanket 1icense of $8 per -jukebox (Sectiom 116(b)(1),
P.L. 94:-553). In general the reasdns given for ending the exemption
were that the -exemption was unfair to music producers; and atso unfaiy«
to thpse other usérs who' paid foyalties and” therefore were also paying
- the juKebox operators' share. “

-~ ¢ . s »

. )

4.6.3 New Statutgf& Compulsory Licenses

The 1976 General Revision established two ather tompulsory licenses in
addition to the jukebox.performance Ticense, all three of which joined

¢
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The appe11ation of "monopo1y" can have severa1 1mp11cation§ A question . . -.
" that can.-be asked is: to what-.extent does th e exc]u:ﬁye right granted
to an author and his-assignees. constitute an exercisablé economic monop- - -,

. the b111 that became the 1909 Copyright Act stated:

L4

1

the previously- estab11shed phonorecord manufacturing 1icense. The new ,
licenses ang for cable-assisted television (CATV) retransmission of : ‘
broadcasted programs (Sect1on 111(c) and 111(d), and for the use of cer-
tain c_pyrlghted works in mon-commercial- broadcasting (Section 118). .

- As $tated in Append1x A, Section A.4.6.3 “"the purpose of the compulsory
Ticense in these three instances...is to avoid the.difficulties that the
user groups would, éncounter if they had to obtain 1icepse¥ from and pay
fees to the individual copyright holders." In other words, transaction
costs are lessened under the compu1sory license system.

Y

4.6.4 The Copyright Royalty Tribunal > T

The 1976 Act establishes a Copyright Roya1ty Tr1buna1 as_ an 1ndependent

agency in the 1eg1s1at1ve branch ( Seg Chapter 8 of the A@t) The Tri-

bunal's function is to periodically and equitakly adjust the statutory

blanket license fees for jukebox operation, to distribute equitably to

copyright holders the ‘statutory royalty proceeds collected from CATV v
operators, and to determine the terms and conditions of the compulsory . .
license .for non-commercial broadcasting of certain copyrighted works,

but in the latter case, only if the interested parties fail to negotiate

their own.arrangements. The Tribunal determines, also, the roya1ty rates

for CATV retransm1ss1ons under certain conditions. \ '

v

4.7 COPYRIGHT AND MONOPOLY .

It is coﬁﬁ%n understand1ng that copyr1ght is a monopo]y, a1though limited
to some degree. Wa1ter Pforzhe1mer has quoted Judge Lea®™ned Hand on this
point:

Y

.

"Copyr1ght in any form, whether statutory or at common*ﬂaw, is -
a monopoly;...Congress_has created the monopoly in exchange for
;| ded1cat;on and -when _the monopoly expires the ded1catfon must
be comp1ete

Similarly,.the House Committee on Patents in their report accompanying

"The grant1ng of such exclusive r1ghts, under the proper terms, _
and conditions, confers a benefit upon the pub]ic that out- A
weighs the evils of the temporary monopoly.”

oﬁy in a market sense, thereby requiring Government regu]at;on or other
co11ect1ve action as an antidote? The answer“to this’ question may also
prov1de an answer to an issue raised by Hurt and Schuckman which is:

wh "copyright protection artificially enhances the private returns
on some / ventures and leads to§§he»d1stort1ons of monopoly pr1c1ng

hw.r\ *“.rv\... 4]
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The answer depends >to some extent, on the nature of the copyr?ghted work
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. " and whether other works can be ctnsidered substitutable and tHerefore
' competing. ’ -

If the copyrighted work is a book‘\ﬁnsical performance or film produced
for a general audience, there mgy very well be high substitutability
among “indiyidual works as far as the ultimate consumer is concerned. In
this situation, one author's exclusive right must compete with other ex-
clusive rights in the marketplace to be selectéd-or- rejected. by a typi= ,
ca#jconsumer. However, since the competing works have a certajn indi-

- viduality about them, by the fact-of their having the requisite origi- .
nality for copyright protectio e competition in a classical sense . e
cannot exist. Nevertheless, the "monvgalistic competition" which éxists

vamong the works may be very close to pure competition in the absence of
externalities, collusion or restraints of t¥ade by competitors. As
Professor Mansfield states about competitiop in general, "...most firms -
face relatively close substitutes and mpst commodities are not complete-, *
.“ 1y homogeneous from one producer to another....In other words, there is ~ °
’ no single homogenequs commodity called an automobile; instead, each pro-
ducer differentiates its product from that of the next producer. This,
of course, is a prevalent case in the modern ecopomy."36 Y

Thys, among certain classes of copyrf“ ed works, there may be as much
or more competitjon for consumer intergst as exists among competitive
hard goods or other "non-intellectual” \properties. fCompetition among
copyréghﬁ%d works is assisted by the fact that although protection cov-
. ers th® author's specific expression, it does net extend "to any idea,
. procedure, process, system, method of opefation, concépt, principle, or
discovery, regardless of the form in whigh it is described, explained,
~i1lustrated, or éﬁbodied.{.z"a7 A]thougﬁgt*copyrighted‘work must be .
"original,” it need not.be novel “or nonyobvious, which are requirements
for. patent protectiof. .. ; Lo S

R, SO0 et ae R
oxy Q.?.l‘féay}éﬁ;gﬁeﬂ@a qu§dfi"eé for Market Monopoly ; i P ™~
"“-_,'.‘ S gy o e > @ A/f ) i : R . ;. .
The prob]ﬁ’foﬁ monapoly hds ap:ise{ in"y,the _ﬁﬁsic and motion picture in-
dustries' off séveral -o€casipns but not.in ‘thé context of control exer-
cised by virtiue of an exclusive,right insd §f§q1q‘propeftyh The problem
in these industries has.invariafly reldtetjto 'attempted control over a
o market due to.gxclusive rightsﬁig agfleastLSQVeYaﬂ properties,. and in T
) some cases, xlusiv'e rights .irtwery danany propertjes. The example of -
' the potential monopoly over phonorecord” recording which resulted in the ;
compulsory license provision of tha 1909 -Act has been mentioned previ-

ously and is also described in Appendix A, Sectjon A.4.6.3. . oL

4

. oy R - .
"~ A number of monopoly-related casés #Awihé,penformihg~rights area are
‘mentioned by Taubman.38 ASCAP consented tg an anti-trust decree of the
U.S. Dept. of"Justice in 1941 and the decree wag further modified in -
" 71950.32 1In the 1948 decision, (Alden-Reaffé11e-v. ASCAP) "ASCAP was des
clared to have achiéved monopelistic domination of <the muSic integrated .
in sound films, in violation of Sectiom 2 of the{Sherman Act."*0. As a
e v v tesult, ASCAP "must 11&ense all qua]iﬁ%:d applicapts, all Ticensees of

the "same class are chdrged the same feds, and.any licensee ot applicant L.
. . - . e ) 41 & . "‘ . '\“ o
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may, request the Court /. the U.S. District Court for the Southern District
..of New*York / to.review the fees charged.” (Seewégpendix A, Section,

A.4.6.2.1.) : [ N .
In general, the result of a threat ofi market monopoly is additional
Government intervention and regulation. . Both the phonorecard manufac-
turing and ASCAP situations have resulted in compulsory ‘1icensing re-. .
quirements. .In one case, the royalty fee was fixed in law by Congress;
and in the other case, the Federal Judiciary, although not fixing the
royalty payment, required that ASCAP must license a1 qlalified appli-
cants and must provide equitable treatment to’all licensees, with Court
jurisdigtion retained as a place of recourse.

. 4.8 SUMMARY ) . w0

Ve R . _—

-

Problems in .the development and maintenance of an efficient market for
copyrighted works have been considered and some remedies have been dis-
cussed. Problems considered have included exclusion costs, the costs”
of information and communication, trade-offs in the design of royalty
collection systems, royalty pricing schemes, etonomic implications «in

_ ~the "fair use" doctrine, price-setting for compulsory licenses, and : f

economic monopoly. .
The presence of transaction costs is not necessarily a reason for abol-
ishing copyright, despite the cost of Government regulation. ‘There are
transaction costs in any market. Without copyright, it is postulated
that there would-be cut-throat competition, increased secrecy and a rel
duced flow of information.” A society must select which set of dissat-
isfactions it finds less onerous or more contributing to #ts .overall
goals. ’ ~ Co o s

}

Clearinghouses are one méthod of reducing the costs of communication and”
information. Blanket litenses assist similarly, but there are costs. to
the use of ‘these systems as well. That ‘payment mechanism that is least
costly in time and effort to-users, all other things Being equal, will
probably generate the least amount of deliberate evasions.

o7
~

There-are efficient royalty pricing®chemes that distinguish different
classes of users and which account for both fixed and'marginal -costs.
Pricing may usefully distinguish institutions from individuals and may .
usefully offer a choice of schedules to suit both the heavy user and

the casuat user. . R

Fair use may be treated ag“a mechanism for the reduction of certain
transaction cogts. ‘However, the doctrine of permigting an exemption-

from groyalty fees.for "worthy" uses that do not cofe under First Amend-

mertt or "Tack of; imarket impact" considerations can be criticized on
efficiency criterja. s

.
A
LN

Comph]ga}} licengés have been established in three ney areas undervfhe
1976 Act. Price-setting of royalty fees for compulséry Ticenses is,

LIRY - / * N . k M - /.*
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essent1a11y an adversary proceding between producers and users before

an 1mpart1a] pane] empowered to set rates. . Coe e

¢

Copyright is a limited monopoly over a single work. In the markets for
works of general interest (e.g. phonoreeords, musical performances)

judicial intervention. . ) -
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anti-trust problems have concerned, in general,’ attempted control over
many works. ., The results have been 1mpos1t1on of a compulsory license or
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5. COPYRIGHT IN.COMPUTER-READABLE WORKS

Following the development in’the preceding chapters, the questjons of . |
copyrightability in computer-readable data bases, full text, and com- )
_puter programs may be considered. ~First some of thHe issues ra1sed in®

1967 hearings are reviewed, so that some.of the’arguments can be aired

and the situation can be placed in context. Then,,the current situa-

tion resulting from the passage of thex1976 General Revision is described.

The issue of reg1strat1on and diSclosure is then considered in the con-

text of public policy about 1nformat1on transfer.

The technical .issues of copyr1ghtab111ty are then pursued with the

economic aspects of data base uniqueness and computer- network distribu-

tion of copyrighted workg cons1dered The conditions¢of'sale of *
computer-readable works wh1ch need to be different than works in hard

copy are discussed. .

5.1 TECHNOLOGY FORECASTING, 1967 STYLE - - ‘ ‘ .

. The questions of copyr1ght 1n 11terary works entered 1nto a computer
and of copyright-in computer softwdre were.raised substantially in
testimony before the Senate Committée on the Judiciary concerning
revision bill $.597 in March 1967.*! ‘Authors and publishers appeared
concerned by the possibility that, in the near. future, a s1gn1f1cant
amount of publishing would be\dgge in machine-readable format with
extensive distribution of works~accomplished by computer networks with- \\
q..’out hard copp. Clearly, there were serious copyright 1mp11cat1 ns in %
this concept. Professor Jesse Markham, speaking on behalf of tie
American Book Publishers Council and ‘American Text Pub11shers I 3i&tute,
u\
i J

stated that:

N4
"The present state of technology suggests that the computdr® - Toee
will affect conventional publishing in-two distinct ways: N

(1) The initial versions of.some types of information that
- "are reduced £0 writing, copyrighted and published, will
very likely be computer1zed -thus by-passing conventional
publishing altogether; ahd (2) The’ contents of published e s,
works will be stored tn computers and, once stored, serve-
as a substitute for add1t1ona1 printed cop1es . B "h2

S1m11ar1y, Mr. LeeC. Deighton, “also appearing on beha]f of the'
Amer1can Textbéok Publishers Inst1tute, stated that:

"The same kind of transmlss1on [as c]osed—c1rcu1t television] - .
is now technologically possible in,computer network systems. :
It is contemplated that in these-systems, ‘a central com-

- puter will store copyrighted works, and that they will be
t(ansm1tted by wire to hundredg of®individual console
screens -upon demand. It is mgrely displayed onathe con-

s sole screen to be read at ledsure by the user. QThe computer
in effect becomes the Tibrafy."%3 . v , S

4453 ¢ e _ ’ \
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Ms. Elizabeth Janeway, appearing on behalf of the Authors League of
America, was more tertain of the arrival of electrofic publishing. "It
is clear that computers and computer networks will soon become a prin-
cipal means of disseminating much that authors write," she stated.“*
As a reference, Ms. Janeway tited a study Copyright and Intellectual
Property published (in paper).by the Fund for the Advancement of ‘
Education.*5 This study was cited also by another .testifjer,

Mr. Charles Gosnell, chairman of the Committee anCopyrigh% Issues of
the American Library Association and director of the libraries.of .
New York University.*5 The cited study included the following quotes:

- P
"The Tibrary of the future will be unrecognizable to the
librarian of today; it will. be'so dependent on the hard-
-ware of the new technology, that apocrypha11y|speaKing,
the librarian of the future will be'a mechanic with.a
screwdriver, ever alert to-repair breakdowns in the
service."*7 L 4 : .
“ i . . ‘b'l
"Audio-visu$1 dial-accéss teaching machines, operated
by remote control, will pyovide hundreds and even thou- .
" sands of students with simultaneous audio and visual
" access to a journal article or excerpts from a book."48

". . . the computer, in essence, assumes the role of a

- duplicating rather’ than a circulating library. One copy

‘of ‘a bpok fed into such a system can service all simul-
taneoqg demands for it; of course this substitution for
additional copies will vitally affect the publishers’
traditional market,"4® ) ; ' v

> N ’

"The information world-of the future will revolve around %
information systems, educational programs, and library"
complexes in which"the complete documentation of the

system concerned will be equivalent to a computer memory.
In a sense, therefore,- by providing copies of works . s
stored n the computer, these systems -become publishers.
Traditional publications will also be available from
commercial ‘publishers, but-it would seem that 'nonbook.’ .
production will predominate."59 - .

The cited study quoted an article from the New.York Times which was.
mentioned also by Professor Jesse Markham.>T This article had re-
ported that: . ] . .

"The medical 1ibraries of three major eastern universities
will be tied together in a netwdrk of computers and tele-
phone lines to give scholars yittually instant access to
"their pooled resources . . . the three libraries will
then contain 1,025,000 items#_ These, can be searched bys -
computers in sectonds . ... When telécommunication, and
" .bhotographjc reproducing devices are added to the network

i 45
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system . . . pages from a book in New York could be .
flashed to-a user in anothér city and even. reproduced
-for him in take-home form."52
The time scale in which these changes would come about was’ unfortunately
not reported. The relative economics of the situation, such as the

developnent and'implementing costs as well as the operating costs g - i

.relative to current systems, were,s1m11ar1y not reported. As of 1977,
ome publishing in electronic media is being done, part1cu1ar1y with
ﬁgta bases of various types. In addition,-computers are now heavily-
ed in the publishing process, e.g., typesetting and line justifica-
tion. However, the vast changes- contemp]ated by the above quotes have
not materialized, although they might occur in the future. Certaialy,
the bulkiness of paper-based systems and library kabor- 1ntens1v1ty are
forcing functions. ~The costs of paper, of data and postal communica-
tions, and of computer programming, the sunk costs (economic and social)
in current systems, and the psychological needs of readers to'prefer
one kind of, med1a to another will be factors in the rate of change .

Mot everyth1ng that is technically feasible is econom1ca11y feasible
"or evén desirable. As ‘was reborted by the Nat1ona1 Academy of Sciences
in 1971: . - .

- oy
"The " primary bar“to development-of nat1ona1 computer-based
library and information systems is no longer basically a
techifplogy-feasibility problem. Rather it is the combina-
tion of complex institutional and organizational human- -
related Problems. and the inadequate econom1c/vaYue systemr
associated Wi%ﬂ these activities,"S¥ J -

[ o

This means, in plain text, that dec1s1onmakers didn' t want 1t strong]y
enough to put up the’ money at that-fime. .

5.1.1 Techno]ogy of the Future, Updated ' < l .

—_ a
Although the time scale 1mp11ed by the predictions of 1967 was incor-
rect, the technological feasAbility of what was described dannot be
denied. Changes .in prices among various elements of current and *
future syste?s plus additional technological breakthroughs fay yet
cause more e ectron1c pub11sh1ng than can be envisionefl currently.

), i

- At present, the deve]opment of large-scale integration of log1cxe1e-
ments and improvements in mass production technology have brought down
the prices of central processor units of computers.enormously. '.The
capab111t1es of per1phera1 units have similarly been improved. ,The
result is that the prices of some mini-computers of substant1a1 capa-
bitity are now equivalent to the prices of some alitomobi * The
sale of electronit.home entertainment centers that. involv substant1a1
Togic capability.and which plug into TV sets have burgeoned. This is
one step short of the home computer. v

4 $
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It may be that books will be sold on video disks the way phonograph ~
records are sold, to be viewed on a TV screen controlied by a home.
computer. It may be that Tibraries will store many books in memory,
and that hundreds o6f términals will permit simultaneous reading by
patrons on TV screens (with optional printout) of anything “in the
memory. The current uses’of computer-assisted instruction and of com-

puterized data bases may set the example. ~

v

However, the cost of .computer software to accomplish the desired func-

_ tions cannot be ignored;mand it is not decreasing in cost. The cost
of operating any computeévisystem today is fast approaching a 90%-10%
SpIit in software and personnel versus, hardware. In addition, it is
‘likely that social, institutional, and psychological factors will

+ have as much if not more control over the future in this area than
technological and econdmic factors. !

5.2 SOME TECHNiCAL ISSUES IN THE HEARINGS, 1967 AR
™ The issues raised in the Sénate’heartngs in 1967 on computer-related .
works can be indicated in.pant, with reference to two pgints~raised

by EDUCOM (%he Interuniversity C6nmunicatjons ouncil) in its statement
entitled The Topyright Revision Bill In Relatfon to Computers,St '

First, the EDUCOM statement opposed granting copyright protection to
computer programs except in a very narrow sense. The statement said
that "as the programs represent algorithmic plans for usimg machines ~ °
to ‘achieve praetical results, they are poles apart from the.conventional
Subject matter”of copyright . . ."55 Furthermore, the statement said
that if a cepyright were granted to a program, this should "in no
event" bar an outsider from replicating the program exactly and using
it "in.order to carry out the process or practice the art:"56 ‘

¢ g

< AR ¢

ikne statement “called for an educational exemption from .

nfﬁw’ﬁ’fﬁqf“for entering copyrighted material into a ¢ puter, notin93>

it BHEYEWi1l be cases where the -proprietor is not iﬂggrested in
making, the needed.transformation (tp machine-readable form) and the

¢+ institutions 'must have access to the work.57 : ’

. .
The EDUCOM statement also called for retaining "traditional exemptions"
in educational use of copyrighted works and suggested that the Revision
Bill then being considered .had provisions which "seem to eliminate - )
virtually all prefer®nce’for educational and” related institutions
utilizing copyrighted:works b% means of -computers."58 L ey

. The General Counsel to the Electronic Industries Association, _
Mr. Graham W. McGowan, also testified at this hearing.3% Mr. McGowan"
testified that his organization favored exemption from infringement
for computer inpu of copyrighted works (as distinguished from computer
output). Among the bases of the‘g/gument were: (a) the author's
revard should be based on demand for his, work. and that.entering a work
into a computer "is not attributed %o the demand for the copyrighted

: 4 ,\:.,* . - ‘é’" - . . . .
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work"; (b). "when in a computer, a copyrighted work is not intelligible
to any human.being, Therefore, there is no harm to any copyright owner:
to put works in storage ; . ."; (c) "to be required to seek permission’
i to only storé the work in a computer is time-consuming and expensive in
and of itself. Having to deal with every copyright owner would be
overly burdensome.and highly impractical . . ."

The publishers point of view was perhaps summed up by this statement .
of Mr. Lee Deighton: ' . . :

"We have looked at copyright legislation not only ‘as ‘
publishers but as citizens. of a free economic society. . 1
We have observed a central thread running through the ) 1
dialogue of the past three years: It is quite simply a’
demand for free use &f copyrighted materials through the- 1
grant of special exemptjons.. It is our position equally |
with authors, composers, artists and other creative talents |
that the product of a man's mind and imagination is |
property ‘just as much as the product of his hands or
machines. Every exemption granted is an abridgment
of ‘the creator's rights to enjoy the fruits of his labor.
. As citizens, we are concerned lest .the granting of .exemp-

tions proceed so far as to hinder the flowrof creative -
materials,"60, s ,

\

|

:

|

|

| \

5.3 CURRENT STATUS, 1976 GENERAL REVISION : . ‘

Several addftional Congressional hearings .and debates have been held
since 1967. An analysis of the issues of copyright and the computer

as seen in 1973 is available in a publication of the American Society
for Information. Science.®! The recent history of copyright legisiation

may be obtainetl from the Copyright Law Revision Reports of the €ongress

(Senate Report No. 94-473 at pages 47-50 and House-Réport 94-1476 at . ,
- pages 47-50). 'The net results of thos€ hearings and debates at this 1
" time are embodied in the new statute P,L. 94-553, enacted October 19, 1976,

to take effect January T, 1978. ', : . C .

The law with respect to the use of copyrightéd works in .conjunction  ~ -
with computers would be considerably clearer at this time if it were .
not for thé provisions' of Section,117.'1That section says that the new

Act has no’effect on the use of copyrighted works in- connection with .
computers. That means, in effect, that copyright law on computer use

remains in_doubt. ,

. . : ‘ ,
Section 117 was inserted because of the existence of CONTU, and the
section is expected to be altered or eliminated as a resu]t;of eventual

" Congressional action on CONTU recommendations. S, T
In any event, the new Act states, in Section 102, that "copyright pro-
tection subgists . . . in original works of authorship fixed in any
tangible means of ekpression," and states, in Section 106 that "the

48 -
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owner of copyright....has the exclusive rights....(1) to.reproduce the
copyrighted.work™ in copies or phonorecords [and] (2) to prepare deriva-
tive' works based upon the copyrighted work...." . ~
* A . 1

That meéans that the right of conversion of a copyrighted work from one
medium to another is reserved to the proprietor, excluding specific ex-
emptions given elsewhere in the Act. [t seems clear, then, if a copyx
righted work can be ~Converted to a computer-readable foriat without
actually usigp a computer. to do it, the- converted work is protected,

The law with®Bespect to the use of the.work in a computer or the con-
" version of7a work to computer-readable format using a computer is not
clear at present because of Section 117. Thus, if it were not for Sec-
‘tion 117, the 'débate over infringement at input or”output would be over.
The copyright holders in the absence of Section 117 have contrQl of -
their works in any medium (excluding specific.exemptions) and t
at input. * . .

On the subject of the copyrightability of acomputer programs, the Copy-
right Office has been atcepting programs’ for, registration since 1964;
although its Circular 61 Computer Programs, of lates® date March 1975,
states that certain issues about the copyrightability of programs are °
- "doubtful.” The two issues asked in Circular 61 are these:

"(1) Is a program the 'Qriting of an author' and thus copy-
rightable; and : ’

) Can a reproduction of the program .in a form actually- =
used to operate or be 'read’ by a machine be cdhsidereq
an acceptable 'copy' for copyright registration?” " 4

The first question abové references the Copyright.Clause in the Consti-
“tution, not any particular -Act of Congress. If computer programs are
Cogstitutiona]]y copyrightable, it seems clear at least that the. human-
written hard-copy form of an "original" computer program is copyright-
able, barring specific denial by Congress, regardless of question (2)
above. ‘ . T ’
Furthermore, if (1) above is answered in the affirmative, then ‘in the .
absence of Section 117 of the new Act, the computer-readable version ' .
most likely would be considered a valid copy. ', However, because of Sec-
" tion 117, if the computer-readable version had- been made with the aid,
of ‘a computer, its copyrightability.is clearly in doubt. .

X

5.4 'THE'IMPLfCATfONSQE_A'BOLIS'HMENT‘%KCOMMON LAW PROTECTION ;
It was made clear. in Section 2.1 above that common law céb;right is end-
ed in the-United States as of the effect¥ye date of the 1976 General*-

- Revision. The concept now ending, dating *back to Donaldson v. Becket,
1774, s that the author has complete -domin{on, over his work with com-

mon law copjright protection before publication; but_he must rely on

statutory copyright following publication. Despite-the fact that thi$”"“

"!ﬁq] system" was'unique?among"nationg, it’ohigfnajly had con;iderab]g
R T

. . -
M g . . \\
S Q0N
. .
v . \\
- N A\
- N \
T . . I N

.I




N

appeal. = .

‘Sﬁecéfically, the Tine gf\demarcatidn between works intended for gener-.
al public distribution and those intended to be kept_private was pu§11- }
cation. Those works intended ‘to beedistributed publicty could be dis-

“ closed and given statutory copyright protection. Those works intended

to be kept private were, at the option of the- owner, not disclosed and
not copyrightedwanader’statute. Thus, for disclosure and- publication,
activities which made the work more susceptible to'infringement, the
copyright owner obtained the protection of the Federal Government.
Without publication or disclosure, a proprietor could stilt make lease
agreements with specific users involving nondisclosure which were en- |
forceable in State courts under common law copyright (as well ‘as under .
other” types of protection). e, ’

L]

° ..

Under the 1976 General Revision of Copyright Law, the tegal distinction
based on publication is ended. A1l works, "whether published or unpub-
lished" are governed as of January 1, 1978 by the Federal copyright
statute with regard to "all legal or, eﬁgitable rights that are.equiva-,
lent to any.of the exclusive rights wit in the general scope of copy;
right" (Section 301(a)). ‘On and after the effective daté, "no person

“is entitled to any such right or equivalent.right in any such work un-

der the common law or statutes of any State" (Section 301(a)). 1
Thus, common law copyright protection in unpublished works is ended... .
However, unlawful activities “violating legal or equitable rights that
are not equivalent to any of the exq]usi%g rights. within the general
scope of copyright . . ." are still subject to the available, "remedies,
‘under the Common law or statutes of any State . . -." (Section*301(b)).

. The bill that passed the Sénate, $.22, gaye examples of unlawful activ-

ities against which remedies are still available. These, included non-
equivalent. misappropriation¥ bregffies f contract, breaches of trust,
trespass, conversion, invasion of rivacy, defamation and deceptive
‘trade practices such as false representation.’ However, these examples
were eliminated from the final bill as enacted. Therefore, the totality
of’ exactly what remedies would qualify may be in doubt.:

Since unpublished works are nod'sopyrightab]e; a new definitions was
rieeded to define the onset of copyright: Now copyright in a work "sub-
sists" (bﬁgins) at "its creation" (Section 302(a)) which essentially
means from the moment that .the last finishing stroke of creation is -
completed, Thus, even if the author does not wish copyright, his work
has it from the moment of its completion if ‘it is in a.category of copy-
rightable works and ‘the work is not otherwise exempted from copyright.

[

5.5 REGI§TRATION'AND DISCLOSURE

A copyright owner’ﬁ?ed not take advantage of copyright.. He need not -
régister pis work with the Copyright Office if he does not wish to dis-
.close his work publicly. Under the 1976 General Revision, registration
is option?]; but agreement to register involves deposit of the work with

T % oss
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the Copyright Office and therefore a certain public disclosure (Section
408). For works .that .have been published with a notice of copyright,
there is the additional requirement at the option of the Register of
Copyrights, of depdsit of two copies for the Library of Congress (Sece
tion 407(a)). UnpuBlished works and works published.without copyright
notice are,exempt from this latter requirement. Even if copies for the
Library of Congress are demanded, this requirement may- be circumvented
by payment of a fine of $250 plus the retail price of two copies of the
work (Section 407(d)). -

The advantage of  registration, under the 1976 General Revision, is

that it is a prerequistie to an infringement suft (Section 411)y and
furthermore, awards .of statutory damages are permitted only for/in-
fringements occurring after the date of registration of an unpublished ' .
or. a-published work; or-for infringements occurring after the” date of .
publicatiorn of a work and before the date of its registration'if and
only if' the work is registered within three months' of its date of first
publication (Sectien-412),/. - . o vee e

Thus, the copyright owner has a trade-off. If he wants the maximum
Government legal protection, he must register his work and disclose it
to the extent of Government -requirements. If he does not wish to reg-
ister and disclose it, he need not; but in that case he must, depend for
protegtion, to a large extent, on lesser remedies or on remedies avaijl-
able through State courts that are not equivalent to copyright protec-

© tion. » ‘ o o

5.5.1 The Extent of DiscloSure Réquirements .

The maximum statutory requiremdnts for régistration (of. a 1§terary wdrk)
must include, in the case of an unpublished work, one complete copy,
,and(in)the case of a-published work, two complete copies (Sectior
408(b)).- - Lo ' ‘ '

Lt}

— reg o T
b

However, the Register of Copyrights is authorized to permit, for par-
ticylar classes of works (with classes defined by the Register), “the’
deposit of identifying material instead of copies . . ." (Seetion

408(c)(1)). FurtRermore, "the Register of Copyrights may by regulation

exempt any categories of material ﬁfom the deposit requirements [for
the Library of Congress]." {Section 407(c)).
-

3
i

3

Thus, the Register has been%assigned reguiatory”authority which has
very importanq public policy implications. . . L
5.5.2 The Policy Implications of Disclosure Rules |
There is in this nation an underlying philosophy that information trané-
fer should be maximized, subject to certain restraints,. such as those 1
due' to..persénal privacy, trdde‘“secrecy, and national security. .Iq Fhe
area of scientific and technical informatipn, Féderal resp8nsibilities

are quite cl8ar. ., . s : .

N
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" The National Science Foundation Act of 1950 authorized and_directed NSF
to "foster the interchange of scientific information among scientists in
the United States and foreign countries.”2 In the same Act, NSF was.
given the authority "to publish or arrange for the publication of scien=
tific and technical information so as to further the full dissemination

-of.inggrmation of scientific value consistent with the national inter---
est." ) : e e :

In a report of the President's Science Advisory Committee, 1963, known -
.as the Weinberg Panel Report, it was concluded that "transfer of infors 1
smation is an inseparable part of research and development."®* In a re- 4
port of the National Academy of-Sciences, the SATCOM report, 1969, rec- |
ommendations were_made to insure effective communication of scientific |
and technical information;®5 and in the "Greenberger Report" of the NSF° |
and. the Federal Council.for Science and Technology, 1972, technical “in- b
formation was referred to as "a‘vital national resource."®® : }
|

The importance of information flow'to modern society has been noted by

important observers such as Daniél Bell and Peter Drucker. Bell has .

written that the United; States is the first postindustrial nation and

‘that "a postindustrial society is organized around information and

utilization of information in complex .systems, and the use of that in-

formation as a way of guiding the society."®7 -Drucker has concluded '
' that "knowledge,.during the last few.decades has become the central *

‘ capital, the cost center, and the critical-resource of the economy. . .
.- Free trade in goods . ... is important. But-free movement of capital
and”free ‘movement of knowledge may be more impdrtant still."68 o

& R
It would seem, therefore,athat there is a strong public interest in
maximizing disclosure on two counts: first, for the maximization of
information transfer abput origina].wor&s, with all the implications for
additional creativity that this implies; and second, to make meaningful
the exchange of full protection of copyright for disclosure through
registration. If registration is to imply,a minimal disclosure, then
the proprietor s capable of oBtaining two opposite types of protection,
surely not ‘the intent of Congress. A permission for minimal disclosure .
would give full copyright protection; but, would permit the proprietor
to:maintain his work e§sentially secret, particularly if he makes it. *°
available through ‘lease agreements only with restrictive disclosure )
clauses. i - L ' : b

oo )7 -, ;

It is hoped that provisions for maximunfdisclosure in the public inter-
est can be worked out @ithout impostag difficult or costly tasks on
copyrighted proprietors. This subject is fufrther discussed below in
connection with the chgracteri§tics of specific kinds of computer-read-
able works. i ’ '

- ®

¢ k.

5.6 COPYRIGHT IN COMPUTER-READABLE DATA BASES
i ' H ! ”

A data base, in many cases, is a "compilation." In copyright terminol-

ogy, a compilation "Ps a work formed by the collection and, assembling

o b %




- .the materials and ROt in any used materials that are in the public do-.

- tions in which copyright subsists primarily’ in the organization of the

of preexisting materials ‘or of.data that are selected, coordinated, or | \
arranged in such a way that the resulting work as a whole constitutes ,
an ‘original work of.authorship" (Section 101, (Definitions), .1976 Gen-

eral Revision). Compilations are copyrightable under Section 103 of /
the 1976 General Revision,but the copyright is in_the organization of g

main or are already copyrighted. Copyright in the compil&tion does not
imply any exclusive right in the preexisting used materials. .As ex-
amples, a telephone book, 2 gazetteer, and an almanac are all compila-

materials and not in the individual materials contained therein.

This type of work has been given copyright protection in human-readable
form as a type of literary work, one of the categories of protectable
subject matter. ) : S

As the House Repoirt 94-1476 makes clear (on page 54),

"The term 'literary°works' does not connote any criterion of

Titerary merit or qualitative value: 1t includes catalogs,

dictionariesy and similar factual, reference, or instructional ; .
works and compilations of data . . . ‘ TN

. Y . *
The House Report goes on to state that "computer data bases" are also
literary works with the implication that they are copyrightable, but

‘for certainty about that question, the caveat "in the absence of Section

1177 should be added. In the ong run, however, ‘Section 117 is certain !§§ .o
to be excisedg'f significantly altered, and therefore, the caveat will be &
rendered moot. There seems to be no serious opposition to the copy-~
rightability of compilations in computer-réadable form. ]

. s ! 5 4 . . '-_ R
Other literary.works of a factual nature fox example, encyclopedias and /'
other reference worksy may be used and treated as data bases even though
copyright may tsubsist in the literary expressions in the entire works. )

A work of this type may be either 2 "collective work" 1ike an encyclo- ; '
pedia, or a reference work on a ¥pecialized subject by a single author,

e.g. Nimmer on Copyright. Co ightability in the computer-readable - "
form of the work is just aé;Egg:r for these works as it is for compil- :
ations. The following discussion will concern computer-readable data -
bases in general, without regard to their subcategory as,either compil- {
ations, collective works, or Titerary works. of a single author. The {
important 9onqecting element of al] of‘them is how they are used.

- . L.
. .

5.6:f” Pub]icétion Only in Cpmbuteh-Readabie'Form

. . . ‘ N
There may be some.question as to what constitutes publication og!g ~
camputer-readable data base that has not been published previously in ° Iy
a papér edition. It is assumed that the date of publication of a com-
puter-readable data base that has been published’ previously in a paper “
edition without any change in.content is the same date as that for the IR
paper -edition. P )

.9
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"First, the definition states that'"display of a work does not_of itself -

“distribution to a single exclusive licensee for. display purposes only

. .General Revision.

- s . L

> . t
o~ B
¥ . * . N V4

: . »
5.6.1.1" Display Only, Single Licensee: The particular situation of

interest here is that in which thé data base is made available only, . -
through user’ terminals attached to a central computer. This is a typi- - .
cal method. of permitting accessibility. It is assumed that the central
computer is owned either by the copyright proprietor or by a distributor e
who has obtained the data base ‘from the proprietor.under an exclusive

license. |

Now, if either the proprietor or the exclusive licensée make the data

b available by display only at the terminals and do not permit
rintouts to change hands, no publication has occurred. The basis of

this statement is the definition of "publication," in Section 101, and

the explanatory material in House Report 94-1476 at page 138 and Sénate ‘

Report 94-473 at page 121.  (The pertirient sentences from both reports ai,
begjnning "Under the definition in Section 101, - ." are identical): .

constitute publication." Thus the proprietor's display is not publi- |
cation. However, the definition also states that "the offering to dis- g

. tribute copies . . . to a group of persons for purposes of further dis-

_tribution . ... or public display, cegstitutes publication.® Thus,
is not- publication (since a_sing]e-in@ividgg]_j5~no£~a group).
Suppose tﬁe proprietor distributed,the data base to two or more licen-

sees for-display only. Whéther this constitutes publication depends on
how many licensees constitutes "a group " The answer-to,this-question

- had best be .1eft to the Judiciary or .to further Congressional interpre-

tation. . —

5.6.1.2 Printouts at Terminals: : If users at terminals arefpé}mdtted

- to make printouts of retrieved’'material, without any "explicit or

implicit restrictions with respect to disclosure of the contents," then’

publication has occurred. The argument could be made that if restric- b,
tions are placed on disclosure or distribution of the printouts, then no
.publication has occurred. However, since the concept .of "publication" ,
is ng longer central to copyright, extended analysis of particular sit- k

. uations is unwarrented at this,.point. In any event, it would be expect=-

ed, if there is a 1ikelihood that a printout would be considered apyib-

' Tished," that a proprietdbr or a Ticensee would be sure to have the com- é

puter mark each.printout witha complete noticel of copyright to insure ]
that proprietary rights were protected under Chapter ?'of the 1976 o f
C ' V -t o
5.6.1.3 Identity of the.Publication: The question of exagtly Whég has
béen published remains to be discussed. "The printoutss if provided un- ‘
der no restriction, are published material.- The physical printout be- - T

. Tongs to the user who paid for it. -The copyright ownership of the

printouts belongs to the proprietor of the data base: This is not un#

©iusul. en a book is purchased at retail, the buyer owns the book and ' .

PR e 1N

the pub1¥sher continues‘to own the copyright in the Content.
4 B [ PPV S . * s s
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The argument could be made that only the printouts’ have been pub}ished AN J
and” the data base has not been published. "After all, only the printouts
have changed hands; and it is assumed here thatcthe proprietor or his
exclusive licensee have retained control of the full data base. In the
manner in which data base systems are operated', a user identifies a
particular sét of categories of information in which he is interested
and queries the data base. The data base system responds with the -num-~
ber of items in the set, and on ‘command, the text retrieved is shown on
& CRT terminal. If the-user is satisfied with the text retrieved, he -
' requests a printout. It would seem that the printout is a "derivative
- .- work," similar to an abridgment or cendensation (see Section 101 for . -
definition), and there.appears to be mg requirement that a published
derivative work be baséd 6n a gub%ished preexisting work. On the other
hand, each printout may be dif erenty depending on ‘the specific query °
[ - -which the user has entered into the computer. Thus, the published ,

- “derivative works"-may ‘be one of a kind- ‘
5.6.1.4 Needed Clarification: It seems-reasonable to suggest that a
clarification of what constitutes pubf®cation of a computer-readable

. 'data.ba§e 45 in order. For example, a reasonable understanding is. that
a computer-readable data ‘base is to be considered "published" in its

. entirety if it is offered to the public on a query basis such that any.

item in the data base is capable of being‘retrieyed and printed out and
’ the printouts.become the physical property of the users on the basis of

unrestricted disclosure. Furthermore> "publicatiah” occurs in this ~

situation whether the offering tQ users is made by the proprietor or

his licensee. - ‘ .

13

Additional clarification appears to be needed, also, in the definition

of how many persons constitute “a group of persons" as the number of.

distributors to whom a work has to be offered in order to be published.

Furthermore, it does not seem to be clear if a work is "published" if . - 1
it is offered to a group of persons on a restricted-disclosure basis '

for further distributicn on a restricted-disclosure basis.

5.6.2 Statutory Deposit to the Library of\Congress
N L .. . . ‘

(As was indicated in“Section 5.5 above, .there are valid public policy '

' considerations that suggest the maximum discloSure of copyrighted works ¢

‘in return for copyright protection, There is no.reason to exempt com- ,
"puter-readable data bases from these considerations. .
. p ) o 3
. The Library of Congress could be viewed®in this connection as an archi-
® . valnlocation where anfone could view and peruse nearly any computer-
'readable worR published with copyright nofice. This would be an ifmense
aid to scholarship, to historical review, and to the generation of new _
ideas for thé future, &s it has been with werks in the plder technolo-

gical media. T

1] . \’ ~e . :
The issue, then, is thé form in which computer-readable data bases
should be deposited under Section 407 in order to maximize their E)

%VGQ , 1 i
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" durtng the preceding year and the old material dropped,

3

I3 -
An *

availability, minimize storage and handling problems for the Library,

" not provide a hardship of supply to the roprietors and not strain fair

use. ) N

L

It is not 1mmédiate1y clears on these ckiterid, whether the Tnitial e
deposit should be a printout er a magnetit tape, but it seems reason--

~g;;ab1e to.suggest that it should bg the complete data base, not just
_identifying descriptions, regardless of wEicthedium is chosen. The

“advantage of the printout is that any reader could peruse it without . -
straining fair use. Microfilm could be used to reduce size and bulki-
ness. The aivantage_of the magnetic tape is that the data base is pub-
lished in that medium; and it is a medium in which it is avgilable for
a scholar's manipulation and use, assuming it were an outdated.tape
that. the proprietor no longer saw as an immediately marketable product
that theescholar ought to buy by signing on the proprietor's computer

{

system. . / :

. . . H
Many data bases are updated fFEquent]y, and it seems rqaspnab1e to
suggest that a yearly update, containing only the new material -added
ZS'not a bur-
densame ‘requirement. The deposit of a complete data base, under the
ircumstances of continuous updating, could conceivably|/ be required at

1
lea in a period of several years, for example, tén.

. -
. , (
In Section 4.7 of this report, the question of ‘monopoly wgs discussed,
and it was noted that the existence of an economic monopoly depends on
the availability of substitutable works. 1In wdrks produced for the
general consumer, there may be high substitutabjl;}y among individual

5.6,3- The Question of Monopoly

. works. . :

However, ah* important distinction must be noted between the respective
market behaviors of the general consumer and the researcher-consumer of

copyrighted works. The general consumer typically sejects competitively .

for purchasesor use one (or a few) of a class of relgtively substitut-
able works while rejecting all others. The researcker ‘in any profes-
sional field desires to be comprehensive in the full-text as well assin’
the data base literature of his field. Thus, the regearcher (or his
library surrogate) cannot reject totally anything gértinent, and his
marketplace behavior with respect to competitive producers cannot be
analogous to the gengral consumer. The question may be asked whether
therg,is a greater potential for a ma ket monopoly in this situation.

If such is the case, a question that-may be asked is what form of inter-
vention should be pursued by consumérs collectively or by the Government.

With respect to scientific journal articles, the situation is ameliorat-
ed through the formation of professional societies which serve as the
collective gbod to circumvent the implicit market failure. Furthermore,
the social ethic of research is that all those involved, even in diff;
erent organizations, benefit from the unimpeded flow of ,information.

~
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This ethic may tend to lower the prices of journals.produced by scien-
tific societies rather than raise them. Therefore, any independent
entrepreneur of a proprietary journal may find that the subscription
" prices-that can be charged are limited by competition from journals of
non-profit societies. 'The fact that the primary producer community and
the final user community of scientific ‘journal articles are essentially
the same population may be a key factor in preventing monopoly pricing.
- v . ~
With respect to bibliographic and other specialized data basesy a diff- -~
erent situation exists. In contrast to.the situation with scientific
journat articles, theré is very little in the publication of coptinual ~ -
updatés of a data base that can be translated, by a professional re-
searcher into either ﬁﬁnancia] or symbolic remuneration unless the work
is a full-time business. Thus the producer and consumer communities -
- need not be the same population and this particular-aegative feedback
‘restraint on. the subscription price of journals need not hold for data
bases. It is not surprising, therefore, to find that (excluding Gov-
ernment production) a significant fraction of data bases used for e
Search purposes are produced and distributed for profit as proprietary

products. Sy ; . R

' The develdpment of computer-based information retriewal systems based
on machine-readable data bases has added an additional complicating
factor. First, the development of a computer-readable data base (with
=continual updating to insure an i inite 1life) requires a certain in--
vestment in data collection, organization, manipulation, and digital
- conversion. - arly, those organizations fhat-a1ready have computer-
aided publishing systems to help produce hard-copy informational pro- ’.
ducts may be able to generate computer-readable data bases as rélatively.
‘ . Inexpensive by-products. Secondly, a paraméter of usefulness of 4 -dafa
) base is the comprehensivenesa of its coverage of a specific field; and
conceivably, only the largest' organization with well-established Tines
» of data supply: and cUstomec/écceptancg‘may be able to satisfy this neéd.

Thus, the possibility exists that in some field of research, by-virtue
of economy of*scale, an established system of ‘suppliers and customers
and already amortized casts of entry .in the market, a single organizay.
tion may achieve a virtual market monopoly qver a class of nonsubstitut-
able computér-readable data bases. An anti-trust suit concerning thit
~ery problem is now under litigation in the field of computér-based’
- legal information retrieval. : k ' »
1

Additional sources of monopoly control‘and a potential solution are @
described in Appendix A, Section A.4.4.5 of this report. The following:
s excerpted from that Section: R ‘

r o, e .
"In some instances, publishers of data bases have leased them
e - . exclusively for use in_one computerized information service
’ system . . . Exclusive licensing of data bases may tend to R
foster the monopolization of data“base search services by one )
or-two giant systems. Whether the prevention of such a monopoly ~.

. - . 57: -
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or the regulatory control oﬁva perm1tted monopo1y as a pub11c
service organ1zat10n wou1d be preferable\1s an open quest1on

““From the standpoint of prov1d1ng maximum service for re-
© » . gearchers, and at the same.time preventing the development
. + of a monopoly . .., the ideal situatign might be the devel-
opment of a number of competing systems, ggch of which can
offer comprehensive coverage of any subject area. One way -

( of encouraging,such a development would be to provide for a
compulsory 17€e ns1ng scheme under-which a data base made
ava11ablgyfor use ‘in any one system would thereupon become
available for use in all other systems/

' e
* "Whether a compulsory licensing scheme . . . is"needed and . .
whether is would be des1rab1e, are debatable 1ssues Lol

It seems, reasonable to suggest that a valid research-subject at this
_time is the economics of provision of -data base information in comput-
erized form," considéring both the incentives for 1nnovat1on and the
potent1a1 for monopaly pricing., -

/} 5 7 COPYRIGHT IN CONPUTER PROGRAMS . S " )
Some of the quest1ons conoern1ng the gopyrightabi11ty of computer pro- ‘
grams are first listed below and then are cons1dered 1nd1vidua11y in
some detail. These questions are '

-3

-

. ’.&' - e
. (a) Is a computer program a writing of |n author and thus e11g1-
i ’ b]e for copyr1ght protection, under-the Constitution? ./ <
(h)g Is & computer program a “11terary work"’ ) ne .
> j '
T (g) Can a computer . program be suff;ciéntly "orig1na1"athat 1t

, meets the requ1r%ments for a copyr1ghted wgrk’
(d) Should a _program. ip. object code be’ treated anyﬁﬁvfﬁereqtly
e under copyr1ght than a* program in a source language? - - >

4

(e) Is protection of “the spec1f&% eXpress1on of a program but not
the under1y1qgfconcept1on suff1c1ent protect1on to be valuable?

T (f) Should copyr1ght protect1on be denied computer ‘programs on the

basis of the Strength of the software 1ndustry? ‘ j L
«a) HoY long shou]d protection tast,~1f a program 1s copyrlght- -
*  able?

(h} What shou]d bewa bu§er's uségg rights in a program? .,
. * ’ _'\D Q‘J. i K
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5.7.1 The-Program:as the Writing of an Auther - - e
T In general, a computer program is written by a‘human being, and is
“written in a spécific formgl language. Those persons engaged in the
occupational specialty of ®riting programs.are known as_programiers.
\70thers engaged ‘in the tasks of determining requirements for and block-
ing out the logical flow of programs may be known as systems ana]ys§s.-
However, engineers, scientists, and others may write programs in the .
course of using a computer-to assist them in solving problems in which
" they are engaged. In the United States today, there are probably sev-
eral milgion persons who can comprehend at least superficially a .com-
puter program written in FORTRAN, a widely-used programming language.

LS

In opposition to the copyrightability of. computer programs,sthe point
has beer made that a computer program is & set of instructions for a

# machine, and in"fact, according to this view, since the machine cannot" B

operate without thé program, the program is really part of the machine. |,
Thus, programmers are really engaged in machine design, according to B
this argument, and thé output of their work is more appropriately pro-

@ tected under a different lega] mechaqism thag copyright. . -,

]

oA

Séveral points can be made .in rebuttal to this line of reasoning.
First, there is nothing inherent-in a computer program that cannot be
carried out by human -1abor, given either enough time or enough people . ®
to undertake the wark. That is, the computer program written by a pro-
grammer is'd set of instructions understandable by other persons; and
it consists of individual steps that are possible to accomplish by i
humans, if time restraints are relaxed. The only capabilities needed
to cgrry out the instructions of a program written in a typical sourte”
- - language, besidles an understanding qf the language, are (a) the ability
to distinguish negative, zero and positive ‘numbers,.(b) the ability to
perform arithmetic and elementary Boolean algebra,. and (c), the ability = -
to correctly select the next instruction, given*explicit and unambig- ’
uous «directions as to where to find it: It hardly seems fair:to the
author of such a set of instructions‘or to the public interdst in-eco-
nomic efficiency to deny Government protection tb the author's expres- *
sion simply because, for purposes of speed and accuracy, the instructions
are to be carried but.by machine instead of by human labor. *

R

<

If it Ys to be put forward that computer programs are not in a language
in which humans speak to each other, that point can be accepted without -

,\Jéﬁ damaging the case for copyrifhtability. Categories of works now copy-,

-

"V rightable include musQ§a1 works (that is, sheet music %ot necessarily
, “including dny accompanying’ words); pantomimes and choreographic works;'
'~ and pictorial, graphic and sculptural works. MNone of these communicate
- t0 humans, in égtura] ‘1anguage. Certéin]y included in the category of - .

» pictoriaf-and graphic works are -engineering gnd architectural drawings- . -

and schematic diagrams, all of which ¢an be employed as instructions
- to thgse persons engaged<in the construction of machines, devices, and,
structures. . — .

S, .
o
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Close to the conceng of the computer program is musical notation and
similar notations for sequences.of choreographic motions. Musical no-
tation is,, in essence, a set of instructions for the operation of mech-
anical devhces so as to produce a particular sequence of sounds, each

" with-a particular pitch held for a particular length of time. It ..

follows that the quest1on whether a computer without its program is

still a computer is analogous to the question whether a piano without .,

someone playing it is still a piano. Discussion of such a question is
not Tikely to be fruitful in the present context.

It may be.helpful ta point out, however, that a computer, program is
more than simply a set of instructions used to operate a machine. Com-
puter programs are involved, .in their operational use, in a variety of -
real human purposes. Some of those purposes involve research and other
professional activities, while other purposes may appear to be mundane.
However, the development of a computer program that will be used in

. connection With any real human purpose must include an understanding

of the human and physical systems with which the program will be associ--
ated. ‘Implicit in any set of calculations that represent the real
‘world is a mode} of. that portion of the real world. }gar]y, the com-
puter programs now in use throughout the United States“that assist
physicians’ in the diagnosis of heart ailments on the basis of an-analy-
sis of electrocardiogram signals constitute models of the heart'ss oper-
ation. Similarly, but perhaps not so obviously, accountants-have be-
gun to realize that the system of financial records of an organ1zat1on

- including ‘the records of collections, inventory, and disbursements is

nothing 1éss than a financial model of the organization.

‘the phys1ca1 world and at least part of the human world is apenable to
rational. analysis and quantification, and to understanding deduced from
these processes. Scientists, engineers, economists and statisticians
must be listed among those whose core of professiona] work copforms to
this view. No person need accept this view-either in its ent1rety or
uncritically. In fact, a world run solely on the basjs of this view
might very well lack fundamenta] and essential value Judgments that
cannot be deduced or quant1f1ed Copyright profection, however, as
discussed in Section 2.6, requires no value judgment as to the individ-
ual merit of a particular writing of an authors and it is clear that the
source code written hy a programmer jis such a Wr1t1ng

In effect, the computer program is an 1mp1ementat1on of the E*ew that

, While the most fundamenta] statutory test of copyrightability is whether

" the category in huest1on§const1tutes a writing of an author, it is use- °

ful to consider the basic principle enumerated in Section 1.3 of this
report. _Under these principles, this study finds that the author of a
computer: program is entitled to the fruits of his creation; and that
the edse of copying of this form of intellectual property constitutes’
an intrinsic market failure requiring the public good of statutory
copyright protection. In addition, this study finds that without copy-
right protect1on for computer prograrfs, losses in information flow, in-
.creased procedures for secrecy and less opportunity for creativify

60, g9 - - . "
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would result. .

v

5.7.2 Computer Programs and Literary.Works

" Seven categories of works are now granted protection under Section 102
of the-1976 General Revision of Copyright Law. While the definition of
“literary works" given in Section 101 of the new Act is broad enough to
include computer programs, it is not necessary that.computer programs -
be defined for purposes of the statute as literary works. An alter- ‘

" native is a new category of copyrightable work to be enumerated in Sec-
tion 102, namely "computer programs."

\

One reason for consideration of this question is that computer programs
are used in different ways than prose or poetry. The limitations on T,
exclusive rights granted to users of Titerary works, for example, as
specified in Sect?on 110 of the 1976 General Revision, may or may not
be appropriate for computer programs. In particular, the applicability
of the Timitations of Section 110 to computer programs used for comput-
er-assisted instructional purposes is worthy of examinatfon. '
. Simitarly, as the uses to which computer programs are put.or the manner

in which they are used differ from more standard literary works, addi-

. tional modifications of the copyright statute may be appropriate to

. specify the assignment of Froperty rights with respect to each type of .
work. Categorization of computéer programs separately from.literary
works might assist the process of specifying these differences.

5.7.3 . Origdnalifylof Computer Programs

ol s

While no specific research study can be identified yielding definitive
results that computer programs can be "original", as the meaning of that
term is understood in copyright law, experience and knowledge of the
field make possible an unequivocal affirmative response.’
Many books have been written on the subject of how to write programs
and how to write better programs. If originality were not possible, it
‘would have been difficult if not impossible for Gerald M. Weinberg to
have written the book The Psychology of Computer Programming®® including
sections on "Programming as Human Performance" and Programming as an

. Individual Activity." Similarly, it would have.been far less likely
for Dennie Van,Tassel to have written on "Program Style" in his book on
Program Style, Design, Efficiency’, Debugging, and Testing79,0r for
Frederick P. Brooks, dr. to have written of "the Jjoys of the craft" or
of "craftsmanship”" in_his book on The Mythical Man-Month, Essays. on ,
Software Engineering.7”! - : ,
o : i

-

Of course; the more complex a program’'s function, the greater the vari-
ety of unique ways of expressing the steps in the performance. On the
-other hand, it is questionable whether a program carrying out an elem-
entary and well-defined function such as the calculation of the roots

of a second-order polynomial could be considered "original." It may be
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within the d1scret1onary power of the Register of Copyrights to denX
_copyright to such a program on that basis. It is 1ikely, however,
that the cd§§Y1ght1ng process will* be self-regulating. Only ‘programs

i’ -

. having an intrinsic or1g1na11ty are 11ke1y td be submitted for reg1stra- VT
© tion. . ‘
5. ? 4 Protection of Objebt Code as a Computer Program T

AS r)

The object code is the conversion into symbols usable d1rect1y by the
computer of the source program written by the programmer. The basji c -
question with respect to object code is whether it should be able’to

be copyrighted .independently of the source code. If it were indepen-
dently copyrightable as a computer program, a programmer could submit.

the object code to the Copyright 0ff1ce for reg1strat1on and never dis-r
close the source code at all. ’ / . 4
The pQ1nt has been raised that very likely, the seqhence of ones and
zeros in hard-copy form const1tut1ng the object code is, in the abstract,
already copyrightable as & Titerary work under present law. Ana]ogous]y, .-
the sequence of numbers in a data base are clearly copyrightab]e and
similarly, or1gina1 seeyences of nonsense syllables are acceptable for
reg1strat1on since no Value judgment need be made as to Titerary merit

However, the concept of a "computer program“ implies a se ence of in-
structions involving a solution to a quantifiable problem The granting !
of the protect10n 'of copyright impljes the right to prevent infringe-
ments and imposes responsibilities on the Government. Yet the.object
-code (except for a program of very short length) is ug?iadab]e as a
“computer program by a person. It would be exceedingly difficult for
‘the Copyright Office to assure that the object code ®as "original" for
reg1strat1on purposessand similarly difficult for the facts to be de- -
termined in an 1nfr1ngement action.

The registration of the sequence of ones and zeros constituting the ob- .
Ject code gould be used, certa1n1y, to prevent unauthorized copying and
use of exactly that sequence. ' However, many infringements of the-under=
lying program could occur without the use of the exact sequence. For .
example, it would-be extremely easy-to shift the:specific, sequence while’
still p]ag1ar1z1ng the program through the insertion of a singVe.in-
struction not changing the logic of the sequence, or tb change the en-
coded addresses of operands, or to use different encodings. for the mach-
ine commands: A copyright registrant might’ find that object code' regis-
. tration actually provided, as a practical matter, very Tittle real pro-
tection. ‘ . i . .

[

4 & .

In addition, copyright reg1strat1on of object code @s a computer pro-
gram discloses’ almost-nothing in return for the protection’of law. In-
formation transfer about the program is deliberately minimized, not .
maximized. Thus, tRis 'study finds that the 1ndependent;copyrightabil1ty

. of object code as a- computer program is.not in accordswith the basiq
princip]es on which its recommendations are based.

~
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On"the other hand, the above should. not be understood as implying the
“finding that object code is not protectable at all. The copyright-
" ability of programs in source language would have very little valuewif
' the object code could be produced or copied with impunity. It is con-
cluded, therefore, that the conversion of a source program into object
code, which implies no addition to the logic 6f the program and there-
fore no value added, constipg;es the making of a copy. .

Al

/ ‘ .
Thus, object code should be protected by virtue of the copyright in the
source program. It may be noted that in the process of producing ob-
Ject code from a source program, the usual -procedure is to combine cer-

*tain necessary Operating parameters into the objest code. These param-
eters often select the specific peripheral units that will be used with
the program when the program is run and also select the location of the
program’in the computer stqrage units. In He view of this study, these -

. additions to the object code constitute dlmost nothing that could be
classed as oridinal works of authorship. Thus, the generation of ob-
ject code, ‘even with the addition of these housekeeping functions, can-
not be classed as the preparation of a derivative work.

5.7.5 Tranglation To a New Sburgf Language

The translation of a source program from one source language to another
source languade should be considered the preparation of a derivative
work. The translation makes possible the understanding of the program
by an additional group of persons-and provides for wider dissemination
° and use. N . ' '
N

v 3 - t
5.7.6 Value of Copyright Pr6§éction

14

It is cTear from the”concept of copyright and from Section 102(b) of the

1976 General RevySion that only the "expression" of a program can be

protected. As sfated in Section 102§b): ,’ . i
“In no case/does copyright protection for an original work .of
authorship/extend.to any idea, procedure, process, system, '
method of”operation, concept, principle, or discovery, re-
gardless of the form in which it is described, explained,
illustrated, or embodied in such work."

¥ . 4 . X

*. The question/may be asked, whether protecting the expression only,

——  rather than the concept is valuable. An answer .is.that copyright pro-
tection hopes to prevent a major type of market failure with regard to
computer programs, but does not claim to protect against all types of
market failure. Therefore, copyright is valuable, but not valuable for
every purpose. ' ‘

. i - ° >
It is important to note that unauthorized copying of computer pregrams,
« even without any furher use or dissemination of the concepts<of the
A program, is a major type of market failure. The reason this is true #$
that examination of* the program code to determine’ any unique c0ncegts '
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contained therein requires the expenditure of significant resources,
while copying by itself requires only a bare minimum-of resources. A
-copier who is assured that the program in question performs the func- .
tions he desires in an error-free manner has obtained something of con-
siderable value, at minimum-expense. .The added effort of understanding:
any unique procedures contained in the program is not likely to yield
a corresponding advantage for a pragmatiC'useri

The disclosure of unique concepts, certainly, will assist competitors = .
in- the development of competing programs, but whether a particular

unique or innovative design concept is protectable would depend on how

a statute (such as the patent law) protecting such concepts might be
written or might be interpreted. This report is not the proper vehicle
for a detailed discussion of this matter; but it can be pointed out that
very few programs contain (or need to contain) new concepts as unique

as the simplex method for the solution of linear programming problems '

or the fast fourier transform algorithm, both outstanding advances in
computationa] procedures. For the most part, what is required of pro-
.grams is that they carry out their intended functions with_precision

and in an error-free manner. Performance is improved #f in addition,
programs Minimtig execution time and yse of storage space to the extent
practicable. For most applications, unique concepts are.not requiredf .
and for these programs, copyright protection should be sufficient. .
Clearly, there appears to be room for further Study on the possible
protection of unique and innovative programming. concepts.

5.7.7 Copyright and Software Industry Strength
One argument against copyrightability of computer programs is that the )
industry is burgeoning and therefore copyright is uinecessary. must _—
be noted, however, that copyright does not sﬁecifica]Jy,pro;ecp'Sn in- .
dustry, but rather a particular work in the marketplace. The protection
. is particylarly important for the smaller entrepreneur who does not Have -
the resources to engage in the kind, ef retal¥atory measures suggested . -
by Hurt and Schuchman or to protect himself against theppredatory prac-
tice proposed by Breyer and descrfbed in Section 4.2 abave. Copyright-
ability/promotes competition and innovations by the small competitor.
These aspects of the marketplac€ are important criteria for public pol-
icy towards ap ihdustry, as are growth and size of the i try.

- B ..u 4
5.7.8 Duration of Copyright Protection
It.seems reasopable-to propose that the author of a computer ‘program «
should not be treated any differently than the author of any other type |
of copyrightable work. Therefore, the duration of copyright in coémputer
" pragrams should be the same as the duration of copyrightiin other works.

A reason that has been given for proposing a shorter duration of copy-
‘right is that with changing techndlogy, computer programs would become
valueless after severdl’ yedrs. However, if the proposal of this report
is .adopted, that an original computer program capyright should be

-
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obtainable“only in the source program, and not in the object code, then

a separation of the programmer's expression from the hardware technology

is promoted.. Furthermore, even if popular source languages are altered

or improved, the copyright proprietor retains the right to prepare de-

rivative works, péermitting him to update the program as required.

9 User Rights in Qomputer-@eadab]e'WOrks . .
¢ A computér-program, and—a,computerized data base as well, are intended\/)

for use in conjunction with a comguterf That is, a computer-readable
work is used by entering it intog computer system and manipulating it
through the logic of a computer.™ It seems reasonable to)propole that
the copyright proprietor should retain the exclusive right to the use
of a computer-readable work in a computer. ‘

However,- this study proposes a limitation on the exclusive right of use,
in ‘order to reduce transaction costs in connection with the transfer of
ownership of copies of computer-readable works. This limitation is in-
tended to operate through improved salability of gomputer p d%?ams and

. computgrized data bases, considered immediately below.
<5.8 IMPROVING SALABILITY.OF COMPUTERQREADABLE WORKS

Several kinds of copyridhted works are offered for sale at retail. “
Books, maps, and soynd recordings are typical of this class. The ad-
vantage of sale over lease or rental is that transaction costs are’
‘minimized. No agreement, ‘except to pay the ‘retail price, need be made.
The buyer obtains ownership over the copy or phonorecord he hag pur-
chased, including the right to resell that copy, except for ceftain
rights ‘retained by the copyright owner. The retained rights include
the rights to make and sell copies (with exemption for fair use, com-.
pulsory licenses, etc.), the vight to prefare derivative works, and,the
,rights to perform and display the‘work publicly. /’7
. ¥ ’ '

If the right$ to compuggr-readabie works could bé defined in such a way
as to promote the sale rather than lease of~such.works, transaction ~
_costs might be similarly minimized. This would be, certainly, ‘in the
public interest.,. ' -

"
¥

5.8.1° The Right to Ephemeral Recordings .
One of _the problems in the sale of computer-readable works is the righf .
of the buyer to -copy for his own use. ‘Here, "buyer" means the purchaser

’ of a cgpy where bwnership of the copy is transferred. ‘For works pub-
Tished in_paper, "use" simple means "reading" and no copying is re-
quir&d. For sound recordings, *use" means “playing" the recording on a
playback rechanism, but again, no copying is required. For computer-

"« ' readable works, capying into the computer is required in order to use,

and in addition, archival copies are made in normal practice in case a

‘copy in use is destroyed”inadvértently. : )

: o o 65 .
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In Sectton 112 of the 1976 General Revision, the right to ephemeral re-
cordings is recognized for a "transmitting organization." This means
that a radio station or TV station has, the right to record a performance
that it is transmitting for its own internal purposes, for example,

"for purposes of .archival preservation or security.”

. It seems reasonable to suggest that. buyers Jf computer-readable works
ought to, have similar statutory rightsof ephemeral recording in order
-tosbe able to effectively -use what they have Bought.- It seems reason-
able to suggest, also, that restrictions on the use of such ephemeral

. recordings ought to be imposed. For example, if a buyer resells the
copy of the computer-readable work that he has bought, she ought to be
required to destroy all ephemeral copies. The buyer ought to be able
to resell no more than one copy of a computer-readable work if -he had

« bought only one copy. Furthermore, the right of internal use should
be distinguished from network use. The usage righgs of a buyer should ’
not include the right to make the work available to outsiders through a
computer network or otherwise.. - p

,¥pgugﬁﬁggpgofdtﬁg% Jigwpnqufqr“free'jnternal use in situations of
r

er of ownePSHip means that there could. be no performance royalty
arged. the seller wants the buyer to pay for each individual ude
he’ computer-readable work, the selter would have to negotiaté a
lease or rental agreement with the buyer. For lease with per-use
charges, the transa tion casts are probably higher than. for outright
sale. . . : RV

. -
5.8.2. The Right to Make and Use Machine Code S

$imilarly, the need of & buyer to copy a %omputer-readabTE'work into a-
computer in order to use it requires.that the buyer make object code
out’ of the work. It seems .reasonable to suggest, in order to promote
the sale of computer-readable works and thereby reduce transaction
o costs, that a buyer be permitted, for his own use, to convert a com-
puter-readable work to object code and to use the code in_his own
° computer. ° o : . -
5.8.3 Differential Pricing . . &
Another concept which'might induce an increase in sales rather than
leases Ms differential pricing between indiVidual buyers and institu-
tional buyers. This concept has been described in Chapter 4 of this
report as having a theoretical economic basis, and the concept is fur-
ther described in Appendices C1 and C2. The concept, in¥eneral, has
been described in terms of the sale of scientific journals, but there
is°,n0 reason why the concept could not be adapted and utilized for the
sale of computer-readable.works, as proposed.in Appendix D. -
- In general, "an.individual buyer ‘would be.one'with a single computer
" system and a 'small number of terminals. For the sale of computer pro-
-éj% grams, that is, computer-readable works that are typically maqipu]ated

~d )
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by the arithmetic units of computer systems, an institutional buyer
could be defined as one with a large number of computer systems on
which the program might run or as one who could be :expected to yse‘the
program to benefit many indiviguals. For the sale®of computer-readable
data bases or textual works, that is, works that ate typically viewed
at terminals with subsets being retriev y users, an institutionals
buyer, could.be défined as one with a la number of internal (user)

» terminals attached to his system. ‘

5.8.4 Data Base Access4Services

* R special, type of institutional buyer must be noted. The independent.
data-base access service employs a computer-readable data base, and for
a use-dependent fee, permits outsiders to obtain printouts of subsets
of the data base at external user terminals. °

The dat& base accessqservice is providing derivativé works to outside}s
through the printouts, as well as displayingethe work publicly, two
rights which are reserved to the copyright holder -under Section 106.

In order to make the concept of outright sale useful to %ndependent
data base.access services, these services would hgve to be given statu-
tory permission to display computer-readable works publicly and to pre-
pare derivative works. It is not clear that copyright proprietors
would want to give up these rights in this situation.

. . r

5.9 SUMMARY ‘ - C :

The issue of computer-readable works was raised significantly in Senate
hearings in 1967. Predictions of vast changes: in methods of production
and distribution of works alerted publishers and authors to-the need
for language in the copyright law which protected their works in com-
puters., The predictions were premature, but technically feasible, and
within the realm of possibiTity; depending on many social, economic, "
and psychological factors. S J %
The 1976 Geperal .Revision clarified rights in works fixed in any tangi-
ble medium, but the insertion of Section 117, because of the establish-
ment of CONTU, continued certain ambiguities. The 1976 Act abolishes
common law protection for-fixed, blt unpublished works- and proviq;E
statutory protection instead. . e
The most*important act,assuring maximum Federal protectioh is registra-
tion of the copyright and deposit-of the necessary copy. Disclosure
through this act is an important guid -pro quo for Federal protection.

The Register of Copyrights is entitled to make rules allowing the de-
posit of identifying information instead of complete-copies for certain
classes of work. The principle of maximum informataen trénsfer would’
seem to demand complete disclosure for scientific .an® technical infor-
mation. p . '
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-will help extend the life of programs. -
Ed

€§

. 2 o -~ .
Data bases §5ould be copyrightable ih any medium .of expression. Clafi-
fication is needed as to what constitutes publication for a data'base
distributed only in computer-readable form to one or a small number of,
computer®systems that provide user-access via a terminal query.

There is a need to review the possibility of monopoly pricing in com-
puter-readable, data-base access services. Some of these data bases
are relatitely nonsubstitutable, and competitive entry in the.field may
be difficult. Compulsory licensing may be a remedy but innovation
should not be.stifled. ‘

Computer programs should be copy?ightab]e in human-readable form
(source -language) in any tangible medium of expression. The object
code should _be protectable as a copy of a computer program, but jnot as
an original copyrightable computer program by itself, because it fails
to.disclosg anything substantial. Material defining the language of.a:
pEogﬁam_shou]d be disclosed at time of registration. For most
computer programs, copyright protection is sufficient because the pro-

" grams contain no innovative concepts. Further study may be worthwhile

to determine the value of protecting the innovative concepts that might -
be contained. The duration of copyright for computer progdrgms should °
be no less than .the duration of protection of other works. This should
promote the writing of programs in enduring languages.® The definition
of a program converted to a new source language as a derivative work

P

&

" There is a need, to insure a user's rights in computer-readable-works if .’

the user has purchased the work in outright §ale. The sale of copy-
righted works rathersthan lease or rental shggjd be promoted as being
lTower in transaction costs. A ‘buyer needs. thé right to make source-
language %egies for his internal use and the right.to make and use ob-

ject code™ The buyer would not be permitted to resell more than‘the

number of copies he had purchased nor make the work available externally

to others on a computer network without permission. At the time of .
resale, extra copids would have to be déstroyed. . -

s .t . N 4
v ., . L - . » -
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6. POLICYMAKING FOR COPYRIGHT

In, the course of this project, it was recognized that Jf conclusions

were to be drawn about the applicability of copyright to computer-read-
.able works, then ‘decisionmaking with respect to other kinds of copy- ///
rightable works ought to be researched. Therefore, an historical anal-’
ysis was undertaken, and the,fundamental principlqs and concepts under-
lying copyrightiwere reviewed. N 4

i

. . .
This historical and conceptual study*has_been found to be extremely use~
ﬁyJ. It has elucidated the principles of political philosophy and eco-
nomics on which copyright ‘is based. 1t has clarified the roles of the

~ separate branches of the Federal Government in copyright policymaking

and demonstrated' their interactijons. It has identified the impact of
incremental technological changd, thereby showing decisionmaking udder .
increasing complexity. Finally,\ it has enabled copyright policymaking
to be placed in the matrix of degisionmaking in general s thereby making
possible an identification of the political system models with which it

- is most closely associated. .

6.1 GOPYRIGHT AND OTHER PROPERTY RIGHTS '

The history of copyright presents evidence that an essential point at
issue, regardless of the technology involved, is the definition of th
boundaries of the property right. In this, copyright is not much dift-
ferent than other ‘kinds of property, tangible or intangible.' In addA-
tion, with the property right is typically associated Peciprogal r
sponsibilities. An example of the conception of property rights in this
manner is presented by Walter Lippmann in The Public Philosophy; in
which the concept of guid pro guo is stated to be fundamental to our-
system,of&government: ‘ ’

N8

S
"Early in the history of Western society’s political thinkers
in Rome hit upo e idea that the concepts of the public
philosophy - particularly the idégﬁofireciprbcéT rights and
duties. w - could be given céncretepess\Qy treating -
them as ¢co cts.~ In this way, freedom emanating from a
constitutional order has been advocated....by establishing
the presumption that civilized society ig\founded an a pub- .
lic social‘contract, . . r

L4

.

"A contract is an adreemeht reached volyntariTy, quid quo pro
~-and 1ikely, therefore, to be observéd - in any event, right-,
fully enforceable..."72 1 ‘.

Copyright appears at first glance to be encumbered with many kinds of .
conditional rights and complexities, wheréas other p?opeﬁiy rights may
appear to be relatively clean and eastly defined. Actually, this is

not so. A farmer'may be restrained from using insecticides if his 4
neighbor is a beekéeper and may be induced by Government to.plant or not
to plant certain crops. A‘builder may be restrained from constructing

. 69 ‘
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a factoryin a residential neiéhporh&od. Airplapes may be confined to .

“certain corridors for purposes .of noise abatement and places of business .

. must meet many standards of safety and occupancy.

" buyers of books, “records, movie' tickets, concart tickets, etc. .

The govern

In general, the rights of property are the creation of law. Lippmadn
has quoted Blackstone's Commentaries ogthis question: ‘

“The original of private property is probably founded in

natdre....butJEertainly the modifications under which we at

present find it, the method of consefving it in its present

owner, and of translating it from man to man, are ‘entirely.

--derived from society, and are some of those civil advantages

in exchange for which every individual has resigned a part

of his natural liberty."73
Thus, people may act from & foundation of what they believe to be natu-
rally right, but one view is that enforcement of those rights is de-
rived from the public social centract, through which some liberty is
exchanged for some protection of law. Copyright appears to assume such ‘.

_a social “contract.

v

&, -

6.2 APPLICABLE DECISIONMAKING MODELS

6.2.1 Pluralism

It seems clear that decisionmaking on copyright questions has been very °
mich in the pluralist mode in the twentieth century. That is¥ conflict
has been among -contending factions (interest groups) gathered around-
different functions related to-copyrighted works. For the mos part,

k)

the ¢ontenders have b the pritary proﬂucers, i.e., authors and their

origing] publishers, against secondary producers, that is, those who

would use copyrighted works to provide ultimate consumers with addition-
al products %and services. In general, the Congress refers to the sec-
ondary producers ds "users" although they are not the ultimate ;onsumers.\
The secondary’ producers have included phoporecord manufacturers, Jjuke~

box owners, movie makers (in the use of ¥pyrighted music‘in sound

- tracks), over-the-air broadcasters, cable TV broadcaSters, educatjoenal

photocopiers (for fh(ther distribution to students), and Goévernment 14- o

“brarians (for further distribution to researchers).

The ultimate consumers are usually not involved, although users of com=
puter program$ and researchers in educational‘ institutions who use pho-
tocopies have been involved. Negther of these greups can be identified
with tke general public &onsumer of cqpxrighted’ﬁggks,oe,g.g the ‘general 18

-

rd

. *

tal role énvisioned bx‘tﬁe;pluralist model js: ~ -

. [ CoL " ) °
1ishing ru]és of the ‘'game in the group struggle, (2) - .
compromises and .balancing interests,-(3) epacting ’ ,
compromises in the form .of public policy, and (4) enforcing -
" these compromises."7% ' - o :
.AI:‘.é ' ¢ 70 [PV
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There is no question-that Coﬁg;ess and the Judiciary have served these
purposes in copyright, decisjonmaking= In fact, the idea of group com-
promise is no secret §n this field. The-1976 General Revision of Copy->
right Law ¢alls upon the Register of Copyrights to submit a réport to -

Congress "setting forth the .extent to-which this section /108 7 has
achieved the -intended statutory balancing of the rights of creators, and
the needs of users." Thus, the balancing concept is specifically writ-
ten into law in the photocopying area. Similarly, House Report 94-1476

* on page 65 speaks.of the definition of "fair use" / Section-107 7 as

"ba]ansing the equities." - .

The setting of the royalty rate for the phon6record manufacturing 1i-

. cense between the 3¢ per musical piece manufactured asked by some rep-
resentatives of the publishers and writers -and the 2¢ requested to he
retained by representatives of the record manufacturers, and the fur-
ther compromise between the Senate-passed royalty fee and the House-
passed royalty fee is an additional example. The statutory balancing
of the membership’ of the National Commission on New Technological Uses

* of. Copyrighted Works is another example; and in-the statement contained
within House Report 94-1476- on page 360, the Hon. George E. Danielson
states (about Section 111) that: . .

"....the committee has arrived at a solution which I submit
is fair and equitable to both the owners and the users of
copyrighted materials...."

It can be reasonably expected that decisionmaking will continue in a

. primarily pluralist mode for the foreseeable future in order -to resolve
dispytes in which a balance gf equities is the primary consideration,
Probably, the Copyright Rey&lty Tribunal will be aided in its efforts
by a rational analysis of econowmic issues.

“ -

6.2.2 - The Power Arena Model .. « N

Professor Theodore J.~Lowi has'defined domestic.po]icies as fa]]ing‘iﬁto~§§
one of three arenas of power: distri1utibn, regulation, or redjstribu-
tion. - pri states that: .

’
o . LJ

. S /7 4
"distribution /was_/ almost the exclusive type of :;;jéﬁ;i;—h~'
domestic policy from 1789 until virtually 1890. Ag#tation
for regulatory apd redistributive policies began at about )

» .the same time, but regulation _had become an established fact

before any headway at all was made in redistribution."75 .

Distributive policies ate those decisions that can be made in the short
run without regard to 1igited resources. The stdndard example is 19th .
century land policy. Distributive policies are typically capable of .
disaggregation so that what is being distributed can be dispensed in

- small units. Under distribution, indulged and deprived may be-members
of the same group (i.e. the wjnner and loser of a Government contract
or grant). . /) ‘ '

. .
Al L4 2
2
.
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WRegulatory decisions normally affect an entire industry and often con-
cern the ability of that industry to do busingss in the long te¥m.
Within the context of the regulatory structurg, there may be distribu-
tive'decisionmaking (e:g. assignment of a TV hanne] or an airline ,.
route), but regulatory decisions typically®8ffect all industry members .
_in a s1m11ar manner. Often, the regulatory.poNcies affecting.one 1n-
dustry are -of 11tt1e concern to other 1ndustrae .
‘ K
" The redistributive arena, according-to Low1,_1nvo]ves‘ﬁssues that con-

cern "haves and have-nots, Jbigness and smallness..... "76  Typical issues
that appear in’ the red1sir1but1ve arena are overall tax policy and poli-
cies on unemploymeat ‘and retirement income. Industry groups concerned.

- with separated regulatory p011c1es are Tikely to find a common ground
1n the red1str1but1ve arena. .

The 1mporﬁ§nce of the poyer arena mode] is in what it says about theo
changing nature of copyright decisionmaking. In 1790 and until about®

" the time that Lowi dates the beginning of regulatory policies, copy- .
right fitted neatly into thelfdistributive apena. The contention among
factions was not a primary factor. Clearly, individual copyrights have
been and will continue to be dispensed ih small units in the short run
without regard to limited*Fesources. In fact, copyrights (and patents) b
may be the ultimate distributive godd since originality and creativity
are essentially independent of resource constraints (although nurturing’
these qualities may not be}. The increase in registered. copyrights and
patents does not diminish the stock of un- issued copyrights and patents
waiting for new c1a1ma s. - &Oé/ .
While the d1str15ut1on of copyrights coptinues, it seems clear that much
copyright policymaking since the turn of, the century has-been in the"
regulatory areha, and is increasingly so. Th19’has been due to the in-
creasing number of secondary producer groups ("users") who have been
contending the boundaries .of intellectual property rights with pr1mary
producers. Each field of copyright has its own contenders, and major
decisions in each field treat all producers in the sam® way, as the
regulatory arena requ1res Not surprisingly, Lowi recognizes that his
regulatory arena is very close .in concept to the p1ura11st model of i
po]1cymak1ng .

LR

Another factor causing an increase in regu]ategy policymakifig- in copy-.

right is the increase in the sensitivity of public decisionmakers to

monopoly and other forms of market failure such as high transaction

costs; and the.conseqguent increase in pubTic ,institutions’ and mechanisms
involved in correcting these market problems. Thus, there are now.four "
compulsory 11cense types within the copyright domain, a Copyright Roy- ~n
alty Tribunal to oversee certain aspects of thesdé licenses, and a Fed- Ve
eral court supervising the per?orm1ng rights area. It rehains to be

seen if the- photocopy?ng problem*can be successfully concluded with a
collective mechanism that dods not 1nvo1ve additional, permanent Federal
interventiofi; and final Congressional act1on 1n the area of c0mputer-
readable works js yet to come.
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. Very little about copyright is direc®ly’in the redistributive darena un-
less the truism is cited-that, in t ong run, all poficies are redis- K
teibutive. It could.be said, however, that activities that prevent s
monépoly "pricing of copyrighted works are redistributive since prices
affect the ultimate consumer. At the ‘same time, it may be noted that,
except fox anti-monopoly and infringément prosecution activities in the .
Department of Justice, the only Executive Branch concern with copyright : 4
is as a peripheral icy issue that may affect research through #he ]
availability of data and scientific journals, and may affect TV viewers _

"-in the quality available programs. There is no administrative "pro- P -.
gram" about which one could make cost-benefit calculations with concern ‘
for-objectives achieved in velation to funds spent. Copyright is now oo

“primarily a’regulatory balancing issue involving producer interests and
special classes of users, and is 1ikely to remain so. Congress appears

. to regard the balancing of equities in #opyright as a distinct function
reserved to itself. ’

TS

The future cannot be predicted with any dertaintffghtAit is possible

that additiongl« technological_change, coupl®d with increases in the

costs of resources such as raw materials, may bring” copyright. policy-
making more into the redistributive arena. If that occurs, it is likely
to be in a context in which copyright is.an element ‘of a more consumex-

oriented issue, such as "public.access to information."
6.3 THEZIMPACT OF TECHNOLOGICAL CHANGE - : i 5 L - .

It is most interesting that Lowi dates the beginning o# the regulatory
policy era at approximately the start of growth in “innovations of in- d
formation technology. The effect of new innovations is to make avail- :
able new opportunities,swhith means in economic terms, new industries
and increases in investment and employment; but which means in political

. terms, increase§ in the number of interest groups and the consequencas -
of their activities. T » T

- | v . »
Furthermore, another effect of new innovations is to make ambiguous t£L<://
definitions of property rights that were jperfectly clear before the .
innova;ioﬁ%. As +John Qeweyfstath many years @go, . £, " ",

"Every thinker: s épme bortion of an apparently stab]eﬂ;% _ L. ¢
world in peri and no one can predict what will emerge in »
its place."?? s : clo

: -v'
L or " A}

“Fhus, "public perfonmancé)fon profit" has an entirely different medning
“after:the commencement of commercial broadcasting than before. "Fair .
use" has an'entirely different meaning after the diffusion of high Speed.
photocopying than before; "copy™a different meaning after the invention

*  of punch car%f’and magnetic tape than before. A
. 4 . - ¢

g e e . . * ’ ] : . c .
~th seem$ completety in the spirit 6f free efiterprise for an innovator R ‘.
J to attempt to combine a new technglogy with the new ambiguity arun: .- ‘
: 'certﬁinty it raises in ‘order to develop a new market and & new industfy.- - Coe

¢ - . , . .
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Should the innovator succeed a’new jinterest group is formed around the
successful technology, but the proliferation of interest groups must
generate additional conflict in thke contention. for the same property
r1ght : .
Consequéntly, the near]y }nev1tab1e resu]t of the successful 1ntroduc-
tion of new_technology is increased regulation as contenders.pursue
their r1gh§'rough the Judiciary and Congress. This is happemng with
information®®echnology and copyright as it has in other fields. To
quote from Professor David Truman in The Governmental Process:

)

"The causes of this growth / in organ1zed interest groups_/

1ie jn the increased comp]ex1ty of techniques for dea11ng

with the env1hohment, in the specializations that these- in-
\\\\\\ volve, and in associated disturbances qf the manifold expec-

tations that guide individual behavior in a comp¥ex and in-

terdependent society. Complexity of technique, broadly con-

ce1ved, is inseparable. from complexity of soc1a1 structure.,"78"

g

_ Thus,. complex ways of using 1nformat1on techno]ogy, for examp]e byfamp-
Tifying distant TV signals and distributing them by cable to viewers,
or by abstracting scieptific articles, comb1n1ng them with key words
and.distributing them to researchers via term1nalsfattached to a com-
puter with a logical query system, must involve complex rules of, prop-
“er'ty }1ghts 1n a society where such th1ngs are 1mportant
By sett1ng priorities that estap11sh the importance 'of a balance of
property-rights, rational decisionmakers must then establish a working
‘regulatory system that minimizes transaction costs but allows for the ’
balance of rights established. This may be a complex system of rules,
and if the rules appear to be drfg1cu1t to follow or enforce, perhaps
the pr1or1t1es must be réviewed. * Care must be exercised, however, so,
as not to throw out bas1c pr1nc1p1es simply for the sake of s1mp11f1ca-
tion. .

v " 6.4 THE PUBLIC.INTEREST AND COMPUTER-READABLE WORKS .

In praposing recommendations for the application of copyright to com-
puter-readable works, a sét of criteria must be used. It seems reason-
-able to suggest that the overriding criterion must be "the pub]ic-inter-

_est," however, that may be defined. . :

One aspect of the public 1nteﬁest is how dec1s1onmak1ng affects the
individual c1t1zen It 'has been pointed out earlier in this chapter *

% that in the twentieth century, copyright dec1s1onmak1ng has {fivelved

. contending interests groups gathered around different functions related
to copyrighted works. The individual citizen, in general, has not been
directly involved. Such decisionmaking, Tot involying the publie di-"*
rectly but having an ultimate 1mpact has concerned some™observers.

. The~fdlloW1ng “statement’ of concern is by V1ctor Ferkiss in TeChnological

Mah: The Myth and the Rea114y

/t . (:\ 4 .-, . :—. ﬁ- 74 ' t
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"The danger is not that industrialism has destroyed :the
intermediate group in modern démocratic society but that
the group is so strong.that the individual, instead of.
» finding freédom in the .interstices created by group com-
_petition, may be crushed between the contending parties,
or that instead of a dominant total government riding rough-
shod- over an’ inert society, public purposes will be Tost
sight of in the feudalistic struggle of competing special

interests."79

Professor David Truman considered the question raised above and con-

J cluded that "multiple memberships in potential groups based on widely
held and accepted interests"80 prevents the culmination of a situation
such as that suggested.by Ferkiss. That is, while groups may.contend
over specific property rights, the members of the graups share common
fundamental views that prevent the erosion of ‘individual rights that
would have the éffect -of hukting everyohe. Truman calls- these shared

.attituded the "rules of the game" and .quotes others as describing them
as a "general ideological consensus" and as "a broad body of attitudes

— and-understandings regarding ‘the nature and 1imits o6f authority." As
a further description, Truman states that "....the 'rules' would include

. the value generally attached to the dignity of the individual .human’ be-
ing,‘iooséTy.expressed in terms of 'fair dealing'...."81

H

For the purposes. of proposing recomhenqatiqns on computer-readable .
works, this‘study "has enumeratéd in Section 1.3 those " indings of 3
Basic Principles" Wwhich it copceives to be the ‘applicable "shared atti-
tudes” and' "rules of the ga é?" As‘stated in Section 1.2, these find-
‘ings are not be be taken,d?mthe final, definitive view. Other analyses
may reveal different interpretations. Additional contributions to the RN
literature are welcomed.. * - © ¢ . .o
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ABSTRACT

The h)stor1ca1 trends, methods and observat1ons “of the courts, 1eg1s-
Jlature and Copyright Office concerning the copyright law in_velation
to thefdevelopment and introduction of technological processes angd
products dur1ngg¢he twentieth century are .analyzed. The rationale and
underlying trénds in the adaptation of copyright statutes to new
techno]og1es is shown by d1scuss1on of key.cases.

N ¢

.Seyeral suggested mechanisms are reviewed for prov1d1ng techno]og1ca1
expemgise to the courts to enable them to.respond to the complex
" technological issues ‘that may arise in topyr1§ht Titigation. ’

i V4

Y

The fhgact of copyr1ght 1aw upon computer1zed Sc1ent1f1c and Techno-

logical Information Systems (S]H is d1chssed in the .context-of data
—bases and document.storage and retrieval.  The chargcter1st1eﬁ~and
conditions of the usg of copyr1ghted material in computerized STI,sys-
tems js presented. Blanket. licensjng, clearinghouses. and compulsory
11cens1ng mechanisms that might becadapted for the use of c pyr1ghted
mater1a1 in computer systems are $§?1@wed '
4 ' . \
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A.1 : ;;EEUTIVE SUMMARY ~

A.1.1 BACKGROUND ) . " 3
os . . = . .
The National Bureau of Standards (NBS)~retained CRC SYSTEMS Incorporated,
125 Church Street, Suite 202, Vienna, Virginia 22180 to perform an
" amalysis .of .the impact of-Tnformation,technology on copyright law in
the use of computerized Scientific and. Technological Information Systems
(STI). The purpose of thissreport is twofold: First, to identify
and describe the' recent (1900- 1970) impacts ‘of techno]ogy upon copy-
. ' right law and second, to present and discuss the potential impact of
\ +O11 systems upoh cooyn1ght 1aw ‘ o .
- ) ’ » Pt
’ . : : ,-—' '
The accelerated pace of techno]og1ca1 change and development dur1ng the
. twentjeth century has required major adaptat1ons and adjustments in the
body ‘of ‘copyright law ‘that was set forth in the-statutes'previously
eracted The courts have ta a large degree been called ypon«to\adapt

o the "pre- existing “copyright statutes by ihtenpretation,. fo. ‘6; the issles

*.arising from the later development of technologi€s. By’ reviewing
the more significant deeisions, this report attempts to develop for the
reader an_understanding of the underlying principles and _philosophies ok
the copyright ®atutes and the court decisions applying to them. With
this background and framework of.the adaptatijon heretofore of the copy-

" right.law toenew technologies,. the authors focus upon the new -comput-
erized STI technology and the issues that this technology may bring to
bear upon the body of COpyr1ght law in ex1stence at the time of writing

: */¢h1s report.

-
3
*

- A.1.2 SCOPE OF THE STUDY

-,
4

A]theaghn&ba history of copyright law 1n the United States dates: from
1790, the rapid development of technology, especially electronic~based
technologies, has occurred mainly after 1909. In thak year the copy-
- right law-was rewritten, and it was not until recently (1976) that it
was adain rewritten. This report therefore will examine the changes,
interpretations, and modifications-to the-1909 Taw, and the ramifica-

™' ‘tions of the new 1976 Copyright Laws, as they_ reTate to technological
“changes.” The scope of this.repdrt is bounded by issues that developed
as a.direct or indirect consequence. ‘of thé introduction of new tech-
" nodogies.”
‘ - /'
A’] é MAJOR FINDINGS AND CONCLUSIONS
’ Tb1s sect1onv;hmmar1zes the major f1nd1ngs and conclusions of this Te-
" port.
t
\ ‘J . L4
’ A6 G35 i
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A.1.3.1- Technological Innhovation. Among:tﬁe moré impdrtaﬁt innovétion§ . -
in information technology which have. had im ortant effects on the ap-

*plicability, interpretation, and gnforceability:gf copyright law in -
.the twentieth century are: oL e . - .. s
° + 0 Motion Picjures ‘ kf@ . T | L ) /
"/ o Sound Recordings N L . R _ /
‘ 0 Radio and Television Broadcasts C llﬁ
g . o Phote®esying = g S S q‘/_
) ..0 Cabﬁe Television Systems S U Y .
- o Microfilm, Videotap&, and Computer Programs . ‘ ’
L o J-V'"' : 1 . ) , ) s
A.1.3.2 Major Mistorical Issues. Each of the above new technolegtes ‘
-has resulted in adaptation of the copyright .statutes to rthe negepro- s
ducts and processes growing.out of the new technologies developed o 20
after the statutes were gnacted.§ With redard to the technologi®s ex- - % ‘
amined in this report, several baSic questions arose which required ' ¢n
» -y Judicials legislative, or-Copyright Office intervention. Among the S
- more important issues raised were: A . LN . ﬁ%ﬁ
\ " T. Is the new product copyrightable? (Motion pictures, sound* 0
» o recordings, mjcrofilms, videotapes, computer programs.) - SR
« M B A RN . T : - ¥
2. What rights are covdred by the copyright in the new. pro- ’
, duct? (Metion piftures, sound récordingg, computer pro-
' grams. ) . L o ; \

R ' - NV - : TR T
3. Are new devices for using copyrighted works subject to the*”
, copyright? (Motion picturess sound recordings, radiq and
. * telegision broadcasts, photoeopyingg cable @e]eviﬁion.) e .

’ H . . X . &
= These issues were {@Balt with and .resolved principally by court detisions, - ..
‘ of which the most ¥ighificant aré reviewed and analyzed *in this report. .
Some relatively’simple issues.have been resolved as o practical matter <
by industry practice.or by Copyright Office interpretation of the, '
statute. The same issues have been dealt with finally in, the néw Copy- {

right Act of 1976. N —— @ e . .

>

- K.1.3.3 Concﬂusion% Rélating to Adaptation of Copyright dLaw to New . ,

Technologies. We believe the following observations and conclusions "

may be drawn from all of these sources concerning the adaptation of the :
copyright statutes to tfie new products and processes growing out of,

‘. | ‘ v i %
‘ ( -~ N - o . ' *
G A-7 Fu ' T TR T
f ¢ . 3
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new techno]og1es deve]oped after the statutes were enacted These are
not, of course, the only conc]us1ons that m1ght be drawn from the cases
and évents cited: < . , ~
J. It Seems certain that'tethnq&ggnes now in their infancy or now un-
own ‘will,-at some future time sult in new products or: processes

that will raise copyr1ght quest1ons-%ot provided for specifically in the -

Copyright Act of 1976 (or the ear11er statutes). The 1976 Act attempted
to take into account recently developed technologies and their fore-
-seeable applications affect1ng copyr1ght Even here the new Act did

not ‘succeed comp]etely As is shown in Section- A.4 of this report, thel
prob]ems concerning uses of copyrighted works in computer systems A
" (which*were discussed during the Congress1ona1 hearings in 1965 and

1967 on the copyright revision bills in the 1ight of what was then known
or-anticipated as to such computer uses) were considered not suff1c1e$t1y
crystallized or understood to allow the formulation of legislative rules;
instead, Congress provided (in P.L. 93-573 enacted in 1974) for the
establishment of. a National Commission (CONTU) to study these problems
“and make recommendations for appropriate legislation. And there will no
doubt. be othér copyr1ght problems raised hereafter by new techno]oq1es
of* the future that are comp]ete]y unforeseen now.

¥

2. Past experience indicates that the problems ra1sed in the future by
new technologies will be brought before the courts for decigion as to

how, the terms of the 1976 Act’are to be construed -} their application

to the EY situations. The courts will be expected to make definitive
ru];wgs on many new issues 1nvo]v1ng such questions as the copyright-
abililty of works produced ir new ways or in new forms, and the rights

of copyr1ght owners and users with respect to-uses made of copyr1ghted .
works by new methods Or.in new media. . z//

-

3. The courts will probably differ among themseélves in the basic ap-__
proach they. take to the application’ of the 1976 Act to the new situa-
tiogs... ﬁhé decisions rev1ewed illustrate two ma1n approacnes

(aJ One is .to expound the philosophy that tire copyr1ght 1aw is intended

to stimulate the creation and d1ssem1nat1on of works of authorship by
giving to authors (and their successors as copyrzght owners) the economic
‘rewards that are afforded by the market for the various uses#that may be
made of their works; the courts taking this approach have looked for -~

., anmalogies between .the situations clearly provided for in the statuté and

the new situations,.and, finding such analogies, have tended to hold”

. that.the new situation comes within the intended scope of. the statutory

" provisions.

e




-the problem can be, and is 1ikely to be, resolv

. N
K
. M . N
- f
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N -

/2 o
(b) Iﬁe.opbosité approach -has been té construe the statute narrowly
as referring to the situations known at the time of its enactment;
the courts starting with this premise have generally been concerned
with the frestrictions that copyright was seen to impose on socially
beneficial new developments, if applied to them, and have considered
that the extension of, the statute to these new developmentd sitpuld be

left to Corigress. — N
. N . \

-

The review of the court dectsions in §his study can be taken to indicate .
that on the whole, the courts have been more inclined to take the

first approach, particularly ir the usual case where fhe jissue appeared
to be gapable of satisfactory resolution by deciding'simp1y whether’ thee
work or the use involved was or was not subject to copyright undér the _
statute. The courts have taken the second approach when they were

faced with a choice between holding for complete copyright 1jability
or-none, against an important new industry or use whose develgpment or -

. very existence was thought to be jeopardized if complete 1iabfﬁity

were imposed, and where legislation on the issue appeared imminent..
(The majority opinions.in the White-Smith case, in the Court of Claims
decision in ‘the Williams and Wilkins case, and in the Supreme Court

.decisions in the Fortnightly and Teleprompter cases illustrate the .

second approach; all the other decisions reviewed -- excluding some
distrjct court decisions that were reversed on appeal -- illustrate the
first approach.) - . ’ :
. . , . "
4. Where the courts have held that the earlier copyright statutes
extend to the products or uses-resulting from new technologies developed
later, Congress has generally adopted the same pasition in subsequent
legislation. Where the courts have refused to extend the earlier .
statutes to new uses of copyrightéd works because of ‘the dangetr that
imposing full copyright Tiability would result in unduly harmful con-
sequences to the users or to the Bublic.’ Congress has provided in
subsequent legislation that such uses are to be brought under «opy-
right, but subject to special excéptions or special conditions and_

* Timitations designed to forestall ‘those harmful consequences, while

giving copyright-owners the measure of protection still possible or,.
at least, compensation for the neW uses of their works.

5. Where a clear yes-or-no answer on a question of ‘copyright ‘protection
or copyright 1iability will solve a problem raizﬁg by new technology,

/ed by judicial decisions
construing the existing statutes. But where the prablem is quite com-
plex, with compei¥ing economic or social interests on both sides to be
safeguarded and reconciled, the slow and cumbersome process of legis-
Jation may be required to formulate.a multifaceted set of basic rules

X !

‘ | ’ \.)/\ - -
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togefher w1¢h spec1a1 cohditjons, ]1m1tat1ons except1ons, etc., -pecu-
11ar1y taitored te fit the differing.needs of the several interest -
groups goncerned And it may be extremely difficult to enaet.leg1sla-
. tion of this nature un]ess and-untjl €he interest groups are ready to ‘
agree or to accept the'main features of the proposed legislation. R
(These observat1pns regarding 1eg1s]at1on aré illustrated by the pro-
visions 1n the 1976/Act.on photocopying and on 'cable television. )

/ .( “ .
' / ’
R On seme questions of how the ex1s&1ng statutes app]y to t e products
of new techno]ogy, where the quest1on Js fairly uncomplicated gnd the
Just1ce of the answer given _ s fairly ‘clear, a ruling. by the € pyr1ght

Office’or a practice adopted by an 1ndustry group may be suff1cnent to

settle the question for all concerned ., 4 Y

¢ b
A.T.3.4 Prov1d1ng Technological Expertise to the Jud1c1ary When
~ courts, have needed to be informed cohcerning matters of esoteric
techno]ogx, they have genera]]y been provided with the technological
expert1se pertinent to the issues in-the case before them through-such
established procedures as the tdstimony of expert witnesses, physica?
"demonstrations of technical:devices or processes, briefs or ‘memoranda
presented by counsel, and research conducted by the count or its atdes.
Those procedures have apparently been found adequate 1n ‘most 11t1ga~

tion, Jnclud1ng thé usual run of copyr1ght cases. . .. ¢ - 3
h!

a

dw R N ' e ’
If other means were cons1dered totbe necessary, in extraordinary cas;s,
to provide %echqplog16a1 expertise to the judictary, several other Y
mechanisms' might: be given conswderat1on . C 3

- !
HN

* H
' ¥

» . .

. 1. The estab11shment of.a special court oﬁ:system of courts to deal- w1th
’ cases 1nvoTv1ng highly complex andcsoph1st1cated technoTogical issues,
Prdtotypes of* such courts now exist in the Court of#Customs and Pht%nt
~ ° Appeals, the United States Tax Court, and the special State courts
v, . estab11ebed to deal with juvenile and domest1c.re1at1ons cases.

L} ’ i »

. 2. Having specialists in the fields of science(or technology involved
' ttached to the staff of the court or available to serve as consultants
- o the court. Many of the Jjuvenile and domestic relations courts, now h
& enfploy specialists in the medical, behavioral, and social sciences as -
v staff members or consultants. A "
) ' . ‘ Y'
s, g;;(r » ¢ A
3. Mak1ng ‘avaidable to the courts the expertise pf the wide range of
. scientific and\technolog1ca1 specialists emp]oyed by the var10us Govern- '

' ment agercies., , , ‘ -

hd . .
4 ., r . L 2
»
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interest in the copyright issues relating td the generation,}disse@ina- '
- tion, or use of STI systems include: - p ’

. ~ i S : \
\ :

-

We do pot believe any such special mechanisms are ‘needed jn copyright
Titigation invelving new techmologies. The judicial decigions n copy- -
right cases dealing with new technologies --.as exemplified .by those
reviewed in this study -- indicate that the courts have bee}i adequately
informad, through the judicial.procedures now used, goncerning the new
technologiés involved, to reach in;e]]igeny‘and appropriate judgments.

o . 5y N !
A.1.3.5 STI Sysfems-and Copyright taw. The authors, after- reviewing
the general principles that the courts have applied to copyright
issues, and the historical impact. of new technolagies upon the topy-

right statutes, examined computerized STI systems in relation to the’
copyright law. . {-
N

'
. [}

o P , ,
A.1.3.6 Groups Interested in STI Systems. The \ipterest groups having, = -
primarily and most directly, a financial, professional or service )

‘

-

o Authors of various kinds of works, prihcipa11y?iextua]
- and graphic works in the .field of science and technology.

o Commercial and ndnprofit publishers of journaTg}and‘of_
books and monographs of a scholarly or informational SN
character. ’

0 Producers and publishers of cémpi]atiéné/of bibliographic
and factual data. o

.a.

. - * d . . . : )
. o Libraries, especially large research, universtty, and .
industrial libraries. e " s 5
. . . ¢ . //’ ' 4 Y o’
‘ o Educators and students, especially aththe collede and ;‘
. ® ' university levels. L _ o a -
s o Industrial and nonprofit reseafch organizations,and inhi-“.J‘
‘ vidual researchers, ) / St ‘ ,

N : : 7
. 0 Producers of compd%er hhrdwq/e and,software.

v . »
L 2l N
_ o Organizers and opqrators'of/computefﬁzed information ser-
R vice systems. ’ // » ' - : -

- "

4

\. . .’) .‘ f . ' ron
o . Commercial indexing and 9ata'se§rch,serv1ces., s




- . e . I

These groupings could, of course, .be arranged, in ofher ways, and there
is considerable overlap among the groups ‘as vﬁsted above. *

A

.

standpoint -of their copyright interests, thé vamous groups may pe . *

L N ’ L4 v
A.1.3.7 Orientation of Suppliers and Users jof SFI Systems. 'Froz the
divided into, two broad categories: (1) auzﬁors; producérs, publs

and other suppliers of copyrightable materials, who are interes
having copyright protecti g and in receiving compensation. for t
of their works; and (2) researchers, educa ors, scholars, libra

and other users of copyrightable materidlyg, who are interésted jiff hav-
ing access to and use of these materials. S a L]

,, ' 4
The differing needs of copyright owners on gne’hand and users of-gopy-

rightéd materials on the other handggarefusually met by éontractk
negotiated im the open market. TRe des%ﬁe of copyright willingngss of
ownersTtp derive revenue from the market for their works, and the
willingness of usérs to pay reasohable fees for the use of thos@é works,
. have generally operated to make the market place responsive to .the
needs on both'sides. In most situations the system of freely ngdbtﬁa-
ted contracts should work to meet the needs of the owners and users
of copyrighted works used in computeriged STI systems. J .
p

In'certain situations involving the use of copyrighted works ip other
media, problems of accommodating the pheeds of both owners and users

" have called ¥br special treatment, eifther through voluntary systems N
for-centralized or blanket Ticensing jor through statutory provisjons’

for compulsory licensing. These spe¢ial methods of accommodatipfi are

- Qiscussed in the report as outlined pelow. . c

~

.t . X . , ) . »'—._—/ ; -
A.1.3.8 Copyright Law and its Impa¢t upon—€omputerized.STI Systems.
Among the conclusions reached in thjs study congerning, the application
of the copyright Taw to computerized STI systems are the follgwing:

¥

A.1.3.8.1 Copyright™Protectign for Computer Programs. .Computer
programs” generally are subject to opyF?Eﬁ% protection. The protection
afforded by copyright is Timited t reproduction of the program in its
substance. Copyright would not pr tect'ithe processes or techniques

revealed- in the program. " , . 1
. R |
%
, .
" ‘ )
~ /
o !
, j 101
v 5 t
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A.1.3.8.2 Copyr1ght Protect1on -for Data Bases.

e 1. In genera] data "bases, whether "in pr1nted or machine~
) . readab]e form are- copyr1ghtab1e as - comp11at1ons
?

‘ -2, Comp1y1ng with the requ1rements of copyr1ght notice and.

) depos$it of copies, as may be necessary for ef?ect1ve
copyright protection, may call for some spec1a1 procedure
in the case of data basés in machine-réadable form, and
in the printout of material from data bases, but no -

* insuperable difficulties in this regard are seen.

A

t:) A.1.3.8.3. The Prpduction. of Data Bases. .. 7

1. The indexing of documents in order te\compale a biblio-
graphic data base can be dope manudally or by using a com-
puter. If done by computer, the ifidexer must have the

) documents in machine-readable form. If the documents are

. “o copyrighted, the indexer wauld apparently have to obtain

. machine-readable copies from the publishers,. or to obtain
permission from the pubTishers to make and use .his own

: .machine-readable eopies, for'index#ng. It has been
N argued that where -the pub11shersﬂ§§nnot suppTy machine-
. " readdble copies, an indexer shoulld be permitted by law to
. make his own, for the sole purpose of 1ndex1ng, as a fair

, ) .use or, alternatively, under a compulsory. 11cense

2. The typ1ca] @stracts in data‘bases are no more than brief
identifying statements of the-subjects covered in the
. document; making such abstracts of cozy?1ghted works is *,
Aot an infringement. However, a so-Called "abstract" that .
is actually a digest of the substance of a copyrighted
“work, sufficientsin detail to subs€1tute for the work it-
. self, would constifute a derivative work, and making .such
would 1nfr1nge the- copyr1ght

" A 1 3 8.4 The. Use~of quyr1ghted Data Bases in Computer1zed Systems

Tt *j‘” & 1. HWhere a systém‘operator pbta1ns a mach1ne readablé data

R » ~“base from the publisher, the lease agreement between them
will generally include (expressly dr impliedly) a license
for the operator's. use of the data base in his system.
Such agreements will usually serve to settle the copyright

‘ " questigns that would otherwise be expected to arise.

PR Where the publisher o0ffers machine-readable copies, a sys-

" tem operator who makes. his own copy instead of obtatning

one from the,pub]isperﬂshoujd be considered an infringer.

. N A s 0

, .
Ve , . ¢ -, AUg ) , -

-
L, ’ ™ ‘
. ¢ [ 4
I . ) A-13 R
. n o 3 .




- . . .
. .
. . . .
s . . . . . . . /
R 4 ) _ . o .
- . ’ 4 N / ’ P

~

*

2. Where the, publisher.of a -copyrighted gompi]atioﬁ of data

does not offer machine-readable copies, an operator who

" wishes to place that compilation in his data base system

. should e expected to gsk the publisher to make and sup-% .-

@ ply .a machine-readable copy oryto permit the operator to°

make one for use in his systeﬁ. Where the publisher then

+ " refuses’ ?r fails to accede.to such requegt, a valid argu-
. Y _

ment could be made for a cpwbu]sory Jicense. -
T i -

3. It can be assumed that the publishers of machine-readable
copies of copyrighted compilations of data will ‘generally
lease them, but not sell them, to system operators. An
operator who is offered such.a copy from a third person
should thetefore be suspictious of its legitimacy and

) shouTd be held liable if he acquires such a copy that was
. made or supplied to him in violation ofjfhe*copyright.
;

4, 1If a system operator makes his own machine-readable copy
o of a copyrighted compilation or’acquires a copy legi- ¢
. timately from a third person, he will need to obtain a
**  Tlicense.from the publisher to use it in his system. There
" are good arguments for requiring the operator in-this -
situation to obtain such a license before putting the data -

s into his system. . - - B ) .
; 5. If a license for the use of a copyrighted data base ,in a
) system has not bgen obtained earlier, the operator would s
need to obtain a license for the output of material from
the data basetms In the absence of a license, the extrac-
tion of a small fragment of a data base by a user of the
system op one occasion would appear to qualify as a fair
use; but the aggregate of the output of fragments og
many occasions would appear to canétitute an infrinfement
by: the -operator of the system.. ) :

¥

3
'. t

: ) /
A S L
. 6. If a user of a system were to exfract from.it an entire
'\~ ] copyrighted data base or a major ‘part of it, he would be -

infringing the copyright. Prac fcal arrangements for
preventing and detecting such infringements seem feasible..
. i . .

-

- . -
- - %

- A.1.3.8.5 Pxclusive and Compulsory Liceénses for-éme Use of Data '
Bases. In order tq facilitate the developmant of computerijzed systems .o
. _», that will contain-all the data bases needed 'for comprehensive coveragé™ -
® of any subject area, and also to prevent thé monopolization of data _
base search services by one or two systems, consideration should-be - =

gigen to a scheme for precluding exclusive licenses for the use of data~ -

-

-




ot ‘ . . -
‘bases in ‘individual systems..One such scheme would be-a statutory.pro-
vision for the compulsory licenSing for use- in all systems, of a data
base-1icensed for use in any one system. - B

4

>
~
~ x v y
Se

v A.1.3,8.6 FPubl-Text Storige

and Retrieval “of Documents ~<in Com-¢
-puterized SyStems. - v

1.© "The questidéns as to input and output of copyrighted docu-
ments are substahtially the same as those’pertaining to .
the input and output of copyrighted data.bases. The dis--
cussion and conclusions in this study relating to data
bases are applicable generally o the computer storage and
, retrieval of the full text of documents.” — ~
. There has ‘been considerable discussion as to whether the -
. input of copyrighted documents should-be free, with a
Yicense and payment to the ¢opyright owner being required
for output, or whether a license should be required be-
fore input. The arguments advanced on both sides are
presented in this report.. The authors of this report
-are impressed most’by the argument that, since a license
will admittedly be réquired for output, practical con-
siderations suggest that the terms of the license, in-
cluding the basis for assessing ‘fees, should be settled
. between the parties before the operator ‘of the computer
system begins the process of using the material, - f

¢

, ’
A.1.8.9 Unique Characteristics of Computerized STI.Systems. It can be °
deduced from the analysis of copyright questions relating to the use of
copyrighted works in”computer systems that 'such uses present special
characteristigs not present in the traditional ways of using copyrighted
‘'material. The following smecial features of cemputer uses seem parti-

cularly significant: \

- -

Copyrighted works in their usual form of printed pagesoare
usable +h that form in other media, but must be converted
to machine-readable form for use in computer systems.

The availability to researchers and other users of the
works: placed in a computerized STI system will tend ta
-displace the market that would otherwise exist for the
sale of copies of the works to, them.» ' T

Cbmputerized STI systems, to realize their potential value
for research, must seek to include comprehensively” the
whole body of works extant in any particular field of
science or techinoladgy. ’ ¢

104 7
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3

Exclusive licensing of copyrighted works for use in oné
STI system could have twp undesirable results: (1) It

- would,prevent other systems from atta1n1Tg comprehénsive
coverage of the 'whole body of works ina particular
field, thus putting researchers to the inconvenience of
search1ng through several systems; and (2) It would tend

to foster the mon0p011zat1on of STI system services to one '

or two giant systems

42
'
hY

The first two o#‘these spec1a§;featdres would-seem to indicate that the

copyright law should recognize, as it now appears to do, that the con-

g3r51on of copyr1ghted works into machine-readable form apd their input
d output in the operation of computerized STI sygtems require the

. consent of the copyright owner: The last two of these special features

would seem to indicate that there.may;be a need to establish, at Jeast

.in some situations, either voluntary “clearinghouse" systems.for the

blanket licensing, on a nonexclusive basis, of the use of copyrighted

works in computer systems, or a statutory system of compu]sory 11cen-

’ s1ng for.the use- of such works in those systems.

>

A.1.3.10 Clearinghouses and Compulsory Licenses. The clearinghouses ¢
operated by the American Society of Composers, Authors, and Publishers
(ASCAP) and by Broadcast Music, Inc.
public performances of musital compositions, have frequently been cited.
as possible models that might be adaptable fbr the blanket 1jcensing

.of reproduction rights in journal articles and other works. The opera<
tion of these two organ1zat10ns and the factors that have contributed
most 1mportant1y to their effectiveness are outlined in this report.
Some of the major problems that would be faced in attempting, to estab-

" Tish a c]earinghouse for the reproduction of JoDrnal articles are
mentioned and some aps(oaches for meeting those.problems are suggested
in"the report. !\ . '

¢ ;
Provisions for a compulsory 1ttense for the recording of copyr1ghted
musical compositions were enacted in the Copyright Act of 1909,
compuT%ory license was designed td prevent the establishment of a'mono-
poly in making recordings of music undh r exclusive ldcenses that would
otherwise have been granted. One of thé practical consequences of
these compulsory 11cens1ng provisions, ¥ngcidentally, has been the volun-
tary establishment by music publishers'of a centralized agency (the
Harry Fokx Office) for the issuing of negotiaté ligenses bn standard.
terms for the music of most of the maJor“pub] hers

[
A3

A-16

(BMI) for the blahket licensing of

*That -
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-
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» - N . T
The Copyright Act of 1976 provides. for compulsory licensks of a different
character in“three additional situations:» for.the performance of music |
in jukeboxes, for CATV-.retransmissions.of broadcasts of copyrighted
material, and for the use of certain works.in noncommercial broadcasting.
Jhese three compulsory Ticensing systems gre examples of blanket, non-
exclusivé licensing established by statute, The purpose of the compul-
sory Ticense it these thre” instances ﬁs,not te prevent a monopoly.,
but is to avoid the difficulties and high transaction costs. that would )

be, enta}]ed if the user groups had-to obtain licenses from and pay fees
to the individual copyright owners. ' ) - ‘ :
* ' s . v N

If a voluntary cP@aringhodsg satisfactory fo both copyright owners and

_users can be organized,. that would seem to be preferable over a statu-.

tory compulsory licensing scheme. Among other reasons mentioned foi
this preferepce, perhaps the mest important is the greater flexibility
of. a voluntary arrangement and 1ts easier accommodation, by nedotiations

between the grdups ceneerned, to experience and changing circumstances.

~

>
+ " Ve

\ e ! <& s
“ ~
, ¢
s
- 1
N .
. ¢ N ‘Q
- ]
’
. ]
v K -
L J
\ 4
- - 1
.‘:\ . .
~ ~ . AN
. ; - ¢
. N v 5
» . \ L -
/ .
. ¢ / - , : .
[N = ~ -
- e € |
3 - \
o~
T \ ’ [ &
¥ \
. .
. 5
I e
S »”
¥ - / ~ !
. . . “
2o » \‘
b
’
- \ \
» . - \
/ ~ - ‘
|
\
N . Py ' |
o
- - \
’
»
4 T o~ . 1 4 B
: iU ~
17 \ ‘
- .
~->
oo
- ¢ !




* A2 " . "ADAPTATION OF THE COPYRIGHT LAW TO NEW TECHNOLOGIES

.8 -

~

A.2.T INGENERAL < . Lo 4 S g

-
-

Since the enactment of the first United States copyright statute by the ’
First Congress in 1790, the copyright Taw has had to be added to, modi- _
fied, revised, and interpréted to meet changing conditions ‘brought about

in large part by new technological developments. The statutes were :
completely rewritten in 1831, 1870, 1909, and just recently, in 1976.
In the intervals between those comprehensive revisions, the statutes
were amended ip some particulars, dnd they were further adapted to .
changing conditions by judicial interpretation ands to, some extent, by

. ' .

PR

business practice: "
° . '

]

Adaptation of the copyright law to changing conditions brought about by
. : new technology has been especially necéssary.in the twentieth centifry,
Pprimarily for the obvious reason that the rate of technological- devel-
opment has accelerated rabjd]y.‘\And, because of thg long interval of
. ‘more than 65 years from the 1909 revision, with the statute being
. N amended during that period in only relatively minor respects, thé courts
- have been called upon to take a targe part in adapting the law, by in-

terpretqﬁioh, to meet phe problems emanat?ng from the new technologies=

b

i,
The— . PR ' - LN
g ~

v

+ 7 An analysis of the more significant court.decisions dealing with those
-problems, particularly as the decisions reveal the basic principles and
philosophiical approaches adopted by 'the courts in cconstruing- the copy-

ritght statues, .may contribute to an understanding of. hbw the copyright

law Has been shaped and reshaped to fit new conditions flowing from
technolbgical innovations, and may be useful in indicating approaches to

the solution of gimilar problems that may bé raised By the newer. and
emerging technologies of today and the foreseeaple fq;uﬁe. ) '

~ ~ ' a

) v - . . L J \ . “l
In this section wg shall seek to show how the copyright:law has been . .

' " adapted t4 resolve the questions raised by the new technologies of the -
_ twentieth?century thdt were not dealt.with specifically in the statutes ° a
A because they were just Begiqping to emerge or were upknown when the*

' . statutes were enacted. Among these new technologies are: " '
’ -- motion pictures, silent and with accompanying sound;- .
4- sound recordings and sound reproducing mechanismsy - R
-~ radio and 'television transmission ahd reception; . MR
' BRI id, effecient copying machinés; N !
T ' -- ‘eable“television systems; =~ = .
“--microfilm, videotabes,‘and computer programs.

€
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We shall review brincipa]]y-thg‘adaptathns of the copyright law in court |
degisions,'bqﬁ some attention.will also be given, in passing, to indus-

try practice and to the regulations and practices of the Copyright 0f-

+fice. In addition, we shall summarize the adaptation to the several new

technologies reflected in the copyright law revision enacted in 1976.
. o’ . SN ‘ . s : “ .
A.2.1.1 Philosophical Basis of Copyright. To snderstand how the, copy-
right law has developed and has been adapted#to-meet new issues, it is
important to keep in mind the fundamental philosophy underlying copy-

right. The basis of copyright is stated in broad terms in-thé clause

_ of-the United States Constitution empowering Congress’ ---

>« "To Promote the Progress df Science and useful’ Artss- by
“securing for Timited Times to Authors and Inventors the.
exclusive’Right' to their respective Wrifings and Dis-
coveries." T

Al

. We deduce from the tonstitution,that.the end pquosé of—copyrigﬁt is to
. "promote the progress of science.and useful arts," that is, to stimu-

lTate the growth and spread of learnirg and culture for the benefit of
society at large; and that, as a means toward achieving this.end, auth-
ors are.to be given exclusive rights in their works; thus,,. the creation.
and, public dissemination of works of authorship are to be fostered by .
giving ‘to authors the legal means to redliZe the economic value of their

’ N

contributions to sociedy. .

. -
. .
A\ J - -

The<United States Supreme Court h&s expresséd the underlying purpé§e of ©
copyright as follows:' ~-= o . L7 .

- 7 - . v

© o "The primary object in'conferring the mdhopo]y‘(of copyright)
Tie(s) 1fh the-general benefits derived by the publfc from, the
labors of authors. A copyright, TiKke a patent, is 'at once
the equivalent.given by. the public for benefits bestowed by
the genius.and ?edﬁtatiops and skill of individuals, and the
ingentive to further efforté for the same important objects.'"

(Fox Film Corporation v. Doyal, 286 U.S. 123, 1932)- . .
] . ' '

t

"The economic philosephy behind the clause empowering Congress =
_.to grant patents and.copyrights is the conviction that en=
.couragement: of indigi&h§1 effort by personal gain 1s the best

way to,advance publif welfare through the talents of authors °

and Tnventors ig 'Science and’Useful Arts'. JSacriticial days

"+ devotell to such creative activities deserve rewards, commen-
" surate with the sdrvicés rendered.” = . T

4 -
(Mazer v. Stein, 347 U.S. 201,.219, 1954) ~- ~ ..

®

.
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We move on now'to a review of how the Courts have dealt with the 1ssues
raised by the new- techno]og1es for which the statutes then in effect
made ho specific pnov1s1ons

~

] ) : - '
A.2.2 MOTION PICTURES S ' .

- . N

-

Motlon pictures have been a ‘prime examp]e of a new techno1ogy ra1s1ng
‘questions, as to the application of the copyr1ght law, that the stat-
utes «currently in effect did not dgal with spec1f1ca11y The courts
were calléd upon to* resolve these questions in various situations.in-
volving (1) .the status of motion pictures as copyrightable subJect-
matter, (2) the use of copyrighted literary and musical works in motion
pictures, (3) the rights embraced in the cdpyright in motion pictures,
and (4) the copyright status of-motion picture sound tracks. ‘.

A.2.2.1 Copyrightability of Motion Pictures.. The question of whether’
motion pictures could be copyrighted arose_ at The beg1nn1ng of the
twent1eth century when the motion picture art was in its infancy. The
pert1nent statute then in effect (Section 4952 of the Revised Statytes)
had- been enacted (in 1870) when Yotion pictures were unknown. The
statyte did specify, among the c tegories of copyrﬁghtab]e works,- "any
photograph or negative thereo In the case_of Edison v. Lubin,
decided in 1993y~the maker<of a series of 45Q0 photographs which to-
gether were to be prOJecteé\%hnough a machine to show, as a moving pic-
ture, the launching of Kaisér Wilhelm's yacht, asserted copyright in
%he series of pictures as a single "photograph" undey the statute. In
he District Court (E.D! Pa,, 119 F. 993),.9t was held that the statute
:did not extend to "an aggregate. of phofog?aphs," but that each indiwi-
dual photograph would have to be reg1stered separately and to bear the
prescr1beq notice of copyright il order t be protected, On appeal the
Circuit Court reversed, holding that the s s of photographs, whidh ~
were ‘all on one continuous strip of film, was copyr1gh§ab1e as one
“"photograph" within the Statute (3d Cir. 122-F. 240) . 'g

< . ) L"’;

3

™~

The differing op1n1ons o;\the District and Circuit Courts in ;hts case'~4?

are illustrative of two oppos1te Juﬁ1c1a1¢approaches to the app11catidﬁ
Fof the terms of the copyright statute to a Tlater techno]og1ca1 Jnnova-
~tion. The District Court said: ] g

' "It may be true as has been argued, that th1s‘bqnstruct1on of

the seétLon renders it unavailable for the protection of such
"a series of- photographs as this; but if,.for this reasen, the
.- law is’defective, it should be altered by Congress, not . .
strained by tge courts. I understand:that when this act was -
passed ‘thése Groups of consecu@;vé photographs were practi-~
ca]]y speak1ng, not in ex1$tence, and, in the absence of any

R A-zolo SRR
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.mation picture is further shown by itg_additional comment:

a2t s -

expression of thé will of ongress which can be applied to.
them, I am not at liberty td conjecture what further pro-
-vision, if any, would have beéen made, if their creation had

‘o " been foreseen." . -
Ca, . ~ ’ .

(- e @

-In contrast, as the Circuit Court of Appedls saw it: -
LY "The negative and i'ts positive reprbduction'?eppesent one act
“. " or event, to wit, the launch of the yacht...To say that the
continuous method by which this negative was secured was
unknown when the_act was, passed, and therefore a photograph
. of it was not coVered by the act, is to beg the question.
. Such construction*is at variance with the object of the act,
which was passed to further the.constitutional grant of power
"to promote the progress of sciénce and useful arts". When
Congress, in recognition of the photographic art, saw fit...
to extend copyright protection to a photograph or negative,
it is not to ‘be presumed it thought such art could not pro-
gress, and that no protection was to be afforded-such pro-.
gress. It must' have recognized there would be change and. °

‘ advance .in making photographs, just as there has been in mak- -

ing books, printing chromos, and other subjects of copyright
protection.’ While such advance has.resulted in a different
. type of photograph, yet it is none' the less a photograph--a
+ ™ picture produced by“photographic process...And that it is, in
substance, a single photograph is shown by the fact that its
value consists_in its protection-as a whole or unit, and the
injury to copyright protection consists\pot in pirating one
picture, but in dppropriating it in its entirety." -
»

That the Circuit Court was eager to app]j the adt so as to protect the

4

\ ~

-

"We are further of opThion. the photograph in question met the
statutory'requirement of being intended to be perfected and
completed as a work of the fine arts. It embodies artistic
conception and expression. To obtajn‘it requires a study of
Tights, shadows, general gurroundings, and a vantage point
adapted to securing ‘the entire effect...We have no question

that the present photograph sufficiently fulfills the charac- *

ter of a work of the fine arts."
. ’ N - -, . . -
In sug, the District Court opinion’reflects the approach of giving the
terms of the statute the application they had when enacted, with reluc-
tance to .extend those terms—tp subsequent technoiogical innovations;

while the Circuit Court.opinion shows the tendency to construe the terms

of the act in the light of the basic purpose of copyright"to prétect“

-

. .

>
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.works of authorship and, in thaf Tight, to extend the act to new
techno]og1ca] developments that can be ana]og1zed to obJects spec1f1ed
in the act.

»>

The ﬁo]d1ng by the Clrcu1t Court of Appeals in Edison v. Lubin was fol-
Towed angd carried a step further in American Mutoscope & Biograph Co.,

v. Edison Mfg. Co., 137 F. 262 (D.N.J."1905). The Lubin decision had.
equated the motion picture of a s1ng]e continuous event -- made at one
time and place using a pivoted camera -- with a "photograph'y; in N
American Mutoscope the motion picture consisted of several sequences of
pictures taken at different times, and places so that, when shown as a
continuous series, they told a s ory Said the court in American

Mutoscoge o . : -

"I am unable to see why, if a series of pictures of a moving
object taken by a pi\&ted camera (as 1n the Lubin case) may.
be copyrighted as a pkotograph, a series of pictures telling
.a single story /.., even though the camerya be placed at dif- -
ferent points, may not also be copyrighted as-a photograph.
Though %aken at different points,” the pictures express the
author's ideas and conceptions embodied in the one story. In
that story, it is true, there are different scenes. But no
one has ever suggested that a story told in written words may
not be copyrighted merely because, in unfolding 1ts 1nc1dents,
the reader 1s carried from one scene~to another.'

Here aga1n, the' court finds vf; way to protection of a work of aut or-
ship in a new tdchnological medium by analogizing that medium wit
older one specifically provided for in the statute.

; .

A.2.2.1.1 White-Smith v. Apollo. We digress briefly from the
motion picture cases gto mention, in its chronqloQgical order, the ruling
of .the U.S. Supreme Court in 1908 in the celebrated case of White~Smith
- Music Publishing Co., v, Apollo Co., 209 U.S. 1, on.the question of
whether the'ﬁﬁk1ng of sound recordings’ (piano rolls in this case) by"
which music could be played, infringed the copyr1ght in the music. The
court he]d that -the exclusive right to copy the music was not infringed
 becayse "copy" was understood to denote & visual reproduction of the

“written musical score. This ruling that v1sua]“$ercept1b1k1ty was an
essential, element of a "copy™ was to be cited profuse]y thereafter in
various contexts including some of the motion picture issues. We shall
*examine the White-Smith decision more fully in“the later d1scuss1on of

Cdses dealing with sqund recordings as a neW'techno]ogy.
» .

-
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Q



. ! . . ‘ ‘ t o
A.2.2.2 Motion Picture Version of Copyrighted Novel. Whetherva motion
picture telling, in pictorial pantomime, portions of the story of the
novel "Ben Hur" infringed the copyright in that novel, was the question
raised in Harper & Bros. v. Kalem Co., before the Second C?r%g1t Court
of Appeals (169 F. 61) in.1909 under the older statute. The“Court felt
constrained first, by the Supreme Court ruling in White-Smith v. Apollo, .
" to holg that the motion picture was not a copy of the novel since it did
not reproduce the language of the novel; but it got around the wh1te-
Smith doctr1ne By finding that the r1ght of an author to dramatize_his ,
wdrk, 'which the statute provi d for in, general terms, had been infringed
by exh1b1t1ng the motion pictlire. It reached this result by equat1ng
the exhibition of the motion p1cture w1th a stage presentdtion:

“~

"It can hardly be doubted that, if the story were acted with-
out dialogue, the performance would be a dramatization of the -
book; and we think that, if the motions of the actors and
animals were reproduced by moving pictures, this would be only
another form ot dramat1zat1on " o

! 4

" The Supreme Court reviewing the case in 1911dL222 u.s. 55), agreed with
,this view. In h1s opinion Justice Holmes said: ///’

"Whether we consider the purpose of this <lause of the statute
(giving authors the exclusivé right to dramat1ze their works)
or. the etymological h1story and present use of language, drama
may be achieved by action as well as by speech. Action can
tell a story, display all the most vivid relations between

men and depict gvery kind of human emotion without the aid of
a“word. It would be impossible to deny the title®of'drama to

pantom1me as played by masters,of the art...But if a pantomime .

of BER Hur would be a dramatizing of Ben Hur, it.would be
nonetheless so that it was exhibited to the audience by re-
flec¥ion- from a glass...The essence .of the matter.,.is not the
mechan1sm employed but that we see the event-or story lived.

Thus, tHe Circuit and Supreme Courts here took the view that the use of
a new medium to present a version of a copyright work was-not .an essen-
tial factor, but that the use of the work with the effect .that copy- °
right was designed- tofcover was determinative,. ;

L ,\( ot if

A.2.2.3 Performance Rights in Motidh Pictures. When the copyrigﬂt_law
was revised in 1909, no mention was made of motion pictures, although )
they were well known by that.t1m§€as shown by. the cases” reviewed above. ._

a

This omission was rectified by ndments enacted in 1912 (37 Stat. 488),
which added to the categories of Copyrightable works Tisted in Seetion 5 .

iz




The ‘right to make and pub11sb copies_was provided for in the 1909 st
' ggs

J

A

. On the basis of the Supreme cdurt decision in White-Smith-v. Apolio, 3

3

v

- of works in.section 5 of the act, so that the exclusive. right provided

of the statute "Mot1on -picture photop]ays" and "Mot"fn pictures other than.

photoplays." ,Strange]y enough,- however, the 1912.anlendments made no cor-
-~ responding chadnge in the. spec1f1cat1ons, in Section 1 of the 1909 a e
of the rights embraced in_copyright, thus leaving the situation thi§§£§y
te.

as being applicable to all categori of works, and was therefore appli-
cable to motion P1ctures after the amendments of 1912; ‘but.the right of
public performance was provided for as being applﬁcab]e specifrca]]y -to
dramatic and musical works. So it was-~ that the courts.were called upon
to getermtne whether unauthorized performances ("exhibitions") of copy-
righted mot1on p1ctures 1nfr1nged the copyright under the 1909 statute -

v

' \ /«i}

This quest1on was presented °in T1ffany Produdt1@ps V. Dew1gg, 50 F. 2d
911 (D. Md. 1931) with respect to exhibitions of a motipn picture by a
Jicensed exhibitor beyond the times and p]aces specified in the license M\ *

* the court here held that eXhibiting a motion picture was not the making
of-a "caopy." The court was doubtfuf as th whether. ethb1t1ng a motion
pictlre might be an infringing “publication" of it: The court said the
White~-Smith deeision indicated a negative answer, but .that the generally
recognized meaning of "publication" would seem to warrant a contrary
‘conclusion.” The approach of the court to adapting the terms of the. .
Statute to a new situation not spec1f1ca1Ty provided for is shown by its.
' following observat1on . . . e

- "As a pract1ca1 matter, the value of the copyr1ght cons1sts in
the monopolistic. r1ght to project and-exhibit the picture '
itself from each and every film as well as the right to exclude

.. others from dupLacat1ng .the film. Protection'merely of the
latter right may be entirely ineffectual to accomplish the -
desired end. ‘The statute must be given a sensible meaning in
its application to modern 1nvent1on express]y w1th1h the scope :
y of the statute " : . .

The court them went on to hold that a motion picture photop]ay is'a form

of "dramatic work" even though the two are mentioned as separate classés

in section 1 to "publicly perform" a dramatic work app11es to the public
exhibition of a mot1onap1cture photoplay. . A o

£ !

Concurrent]yaw1th the T1ffany Productions case, the same-quest1on --

whether the copyright in a mot1on picture was 1nfr1nged by its exhibi-~

tion beyond those specified in a Ticense -- was considered also in -«
Metro-Goldwyn-Mayer v. Bijou Theatre, 50 F. 2nd/908‘(D Mass. 1931), o
.where the District Court reached the oppos1te result. The court here

rejected the premise that a photoplay 1s a "dramat1c work" within the .

o
' §S£‘ . - ‘ ' o Tl e A
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scope of* the statutory pro{ision granting a performance rigﬁf for’dﬁama-

v

ticaworks. The court took/the narrow view that when this latter pro-

v
K i

~ "Nobody then thought of 'drama’ or ‘'dramatic work' in terms
+ of motion pictures. A moving-picturgig;ayfis utterly dif-
" ferent. from anything then conceivable== am entirely new

- ™ method of commuriicating ideas."

o~

. ) < ‘ LS i N R P .
- "As a general rule, the effect of a new invention in any given
' field seews to be & matter for legislative consideration,,
rather than for the extension of existing statutes by judicial
construction.” - ¢ s

NG - ‘ -
On appeal, the District Court. ruling in the Bijou Theatre case was set
aside by the Tircuit-Court of Appeals (59 F. 2d 70, Ist Cir. 1932),
y .which adopted the view of the court in the Tiffany decision. The Cir-
cuit Court stated its approach in seekifig to find the intention of Con-
' gréss as follows: ‘ ' - .
.o ) -

. /
The court then observed that:

4

. ‘
"The copyright statutes, ought to be reasonably construed with"
" a view to effecting the purposes intended by Congress. They
" ought not to bg,unduly extended, by Judicial construction to
. = include privileges not intended to be conferred, nor so nar-
rowhy construed as to deprive those entitled to their Benefit
of the rigkt Congress intended to grant." ‘

Leaning on court decisiofs (notably Buck v.<dewell-La Salle, 283 U.S.
191 (1931), to be discussed betow) hoTding that radio transmission and
reception were within the statutory provisions as to public performance
of music, the Circuit Court commented: -

L] ' - g

. "No sound reason appears why publication through the sense of
~ hearing is more damaging than publication through the sense of
. sight. Ifzinhibition isaapplicable to the ‘former, it should
also apply to the latter. There appears to be an increasing
. " tendency to liberalize the construction of copyright'statutes
" to meet new conditions which have rapidly qgveToped within the
strikingly illustrated by the application of. radio.broadcdst-
" -ing to copyrighty™ . o
; } 4 \

On remand. of M.G.M. v, Bijou Theatre, 3 F. Supp. 66 (D. Mass. 1933) (re-

manded for determination that the motion picture invoived was a '"photoplay") ——

:"f ‘ ,) . . . . ‘,"}4‘
A25 114 d
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the District Court followed the C}rcu1t Court opinion 1n‘ho]d1ng that

* the unauthgrized ‘exhibition of the. photop]ay infringed the right to
perform it as a specfes of drpmatic work. It said further that if the

motion picture were considered npa?ﬂramat1c, its exhibition would 1nfr1nge

the right specified-in the s:atuterto dramatize a non-dramatic work.

H A
A s
oo »
<

.+ The T1ffany Productions and Bijou. Theatre decisions may be seen as in-
‘dicating the view that the economic benefits of copyright were intended
- to be accorded for uses of copyrighted works in connectioh with new
technological processes, even though such uses through those processes
were not expressly provided for in the statute, as long as similar uses
through previously known processes were within theeterms of the statute.

L

: ‘ '
A.2.2.4 Sound Tracks as a Protected Part of Copyrighted Motion Picture.
A whole new set of questions was raised by the advent of "talking pic-
tures" near the end of the 1920s. One such question was presented in
the case of L.C. Page & Co.v. Fox Film Coep,, 83 F. 2d 196 (2d Cir.
1936) where the author of a copyrighted nove] licensed the plaintiff to
exercise "the exclusive moving-picture rights" in the novel; ‘this
license was granted in 1913 when "talking pictures" were not yet Known

commercially. One of the|issues in the case was whether this license
gave the plaintiff the exclusive right to make talking pictures when
they were later developed, The court held that the 1icense did cover
talking pictures:
. A
"We can entertafin no doﬁtt that the words used, "the exc]us1ve
"moving picture rights," were suff1c1ent to embrace not only =
motion pictures| of the sort then known but*also such technical |
improvements in| motion pictures &s might be developed... The ~
development of mechanism®amaking it possible to accompany the
sCreen picture with the sound of spoken words was but an im- @
provement in the motion nleture art.- As the plaintiff well 7}

%?Bays, 'talkies'| are but a spec1es of the genus motion pictures.’
' Ar- ‘\.,, “

A more fundamental quest1on ra1sed by the development of sound tratks

was whether the sound track ahd its literary or musical "content are

protected by the copyrgght in the motion pitture. There appearﬁto be

no judicial rulings op, bis precise question. In practice the industry,
. groups concerned tacfkly accepted dnd operated on the premise that the .

sound track is A o€ted as an integral part of the motion picture; and
this premise appes §6 be logically valid since the pictures .and solnd

together are reeéss to constitut the comp]ete work and to convey
/;ts artistic effect. ‘ o e :




o . ' .
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< As some commentatdrs have pointéed out,* there was room for doubt as to .

whether the copyright ?n:a motion picture protected its sound track,
' since,sound<tracks might be'equated with phonograph recordings which

(before the endctment, in 1971 of the statutory amendment to be refer- k}/

red to presently)\were not copyrightable. Because of this.doubt, the
"% Copyright Office, until 1975, .stated in its Compendium of Copyright.

¥ “  Office Practices (section 2.14.1, III): : .
. a.- The Cgpyriéht 0ffice takes no'position.as to_whether , -
e . copyright ‘in a motion picture covers the {ntegrated—~

sound track portions of the work. '
. B \
.b. Registration ig not made’ for a sound track alone, or for
.- ' a sound track as. thefonly new matter in a previously
.published or registered motion picture."

¢ : \ & -
"On October 15, 1971, the copyright law was amended by Public.Law 92-140
to extend copyright protection for the first time to "sound recordings”
which were defined as "not includifig the sounds accompanying a motion
picture."- The House Repart (No. 92-987) on this amendment explained:
ey ‘ ’ R .
"IN excluding 'the sounds™& coméanying a motion picture" from
> the scope of this legistation; the Committee does not.intend
to 1fmit or otherwise .alter the nights that exist currently
- in such works. The ‘exclusion reflects the Committee's -~
opinion that sound tracks or audio tracks are an integral part .
of thex'motion pictures' already accorded protection ... ng”
_+  that th#& reproduction .of the sound accompanying-a copyright
‘ métion picture is an.infringeggnt of copyright in the metion
///’ picture.” - \ - \

This amendment and the pronouncement in the Congressional Report served.
to remove the doubt about the protection of the sound trdck under the
copyright in the motion picture. On March 19, 1975, the Copyright ~
Office amended its regulatiohs to state: - ’

> .

" "For purposes-of deposit and regisfration\only, any’ copy-

:; o rightable component paft of a motion picture sound . track

(e.g., a musical composition) is considered an integral part
of a'motion picture. Registration of any copyrightable com-
ponent part of a motion picture séupd track may be made by
registration of the motion picturewgsg
7( . . ) --J’:z:

-

* For example; NIMMER ON COPYRIGHT, sec. 25(2).
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The foregoing history of how the statutody provision for the copyr1ght
protection of motion pictures was adaptédyto the later development of

+ sound tracks as an adjunct to the p1cture$ 111ustra§§s another process
of adaptat1on to new technology. Here, while thére was a‘court decision
(in the Page case) that hinted 1nd1rect1y at the inclusion of the_sound
track as part of the protected motion picture, there was no clear ruling
on the question for many years during which a practical adaptat1on was
made by the”industry groups concerned; and ultimately the premise of
that practical adaptation was confirmed by Congressional pronouncement
and by the adoption of.a corresponding interpret3ion of the laW in the
regulations of the Copyr1ght 0ffice concer 1ng its reg1strataon prac-
t1ces X G

. : ! \ ' DU

P ‘u M - ,’,,. .

"A.2.2.5 Use of Music in Sound Tracks Shor 1y after the White-Smith
dec1s1on in 1908, Congress enacted a general revision of the copyright
law in 1909. Sect1on 1 of the revised law ificorporated; among the
exclusive rights embraced in copyright, the/new right to make any
“record” of a literary, dramatic, or musical awork from which the work
may be "reproduced." In the case of music under section 1{e)., this right
with respect to "the parts of instruments serving to re roduct,me an-,
1ca11y the musical work' was made subject to a compul ]1cense, that

is, whenever the copyright owner permitted the S8 of his.music ip=<a o

z, mechan1ca1 recording, anyone else could make a s1m113@ record1 g4 f the

'R

mus1c upon payment’ of a royalty of 2 cents per recor

Inlderome v Twent1eth Lentury- Fox\}11m Corp., 67 F. Supp 736/(SDNY)
dec@?d in 1946, the Mefendant motion picture produzycontended that -

* the” c0mpulsory 11cense provisions for the mecharffcalafecording -Bf music
shouTd be applied to "the. recording of music on motign picture saund
© tracks. The court reJé%ted this contention, saying: T
v/ . .
"When (the compulsory license p&ov1s1on§) went—nto effect
as part of the March 4, 1909 revisior of the Cppyright°Act,
sound on film motion pictures was unknown. 'Talkies' so-
called, were not produced until® “About 1924. The report- of the
1909 Copyr1ght Bil14o0 the House of.Representatives (Report.
No. 22?2)Kd1scusses Section 1(e) and mengdoms the Various
ftypes of mechanical reproduct1ons such as.phonographs and *
piano-playing instruments, 'purely mechanical' means. Counsel
assert that:no moré than 500 positive prints of a#fil\m of a
. musical motion picturg are made to supp]y the demands for_
exfribition purpos; If Section 1(e) applied tolqa mot1on p1c-

) ~+ " ture use of & mus@q@RT composition, then any producer cou]d -
., ) appropriate a copy®ghted musical composition for us n'a -
g - - motisem picture for a total sum of about $10 00 at thawate. -

" of.2 cents for each pos1t1ve pr1nt .

{e .

.
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4 "'Talkies' are but speciés of the gepus motion pictures:™,..
/- The sound on film garatlels and synchronizes with the pictires
fn

on the film, The sound on film is not the type of 'mechanical
reproduction' to which Section 1(e) .of the Copyright Act ,

-applies... »

* 0 I Ce z
"The Copyright Act permits the copyright df & motion bicty??:..;
% but'a music roll or victrola recordeannot”be cepyrighted...
* ~# It was not intended that motion pigture filmg should be-in the-
' same class as mechanical reproductions, .. To, give to the de~
™ fendant's contention any recognition would -be th run ¢ounter,
to the clear “intent of Congress. The result would -be.destruc-
tive of valuable rights:of composérs and pdblisheps, which, the

. Act was intended to secure and protect." . - .
o . . S e &
This decision méy Baseefi bs‘a—%bdh%erp;}f of, and consfstent with,
those reviewed above which extended the terms of the statut% to inClude .
motion pictures and their sound tracks so as’to provide the benefits of

N 0

‘copyright tq the creators of motion, pictures and to, the creators of ‘=

works used. in motion pictures. In the Jerqme case, extension of the . )

compulsory license to the recording of music in motion picture sound

right owners of music; motiion pictures producers would -have paid almost
nothing for the highly valoable privilege.of (fsing cggyrightgd,music in
their fitms. So, the statute was construed -to presefve the benefits of
copyright for the creators of music. LT . L ’

¢ . ' d - ' ~ , \-:. , ’ <o e
A.2.2.6 Motion Pictures Under the New Act of 1976. The general .revision,
of the copyright Taw, P.L. 94-533, enacted on October 19,-1976, con- -
firmed and embadied in the statute the rulings outlined above by which
the earlier st?tutes had been adapted to the subsequently developed |

motion picture’/technology. Thus, unhder the néw_statute:x‘ .

Yo

tracks would have cut bac%b:harply on the benefits enjoyed by the copy-
0

“ -
V.

-= "Motion pictures" are Tisted among the ~categories of‘p?o- i
tected works (sec. 102 (a)), and that term is defined »
" (in sec. 107) as ing&uding "accampanying. sounds,” if -any."

- \ N

-

‘ ¢ . s,
== Asfor the use of otheg works, suc¥yas Titerary or drama-
. /tic works, in motion pictures; theésfclusive rights in the -
various categories of ppotec workssinchude the right
+ “ "tp prepare derivative works'based“ipon the copyrighted -

- rk" (sec. 106), and a "derivative work" is' defined (in. '\j
ec. 101) as including a "motion picture version" of any
- reexisting work. T . o S

¢ == The COpyright,in a,motion‘picture embraces“specifically

= the right to "perférm" it#"publicly" (sec. 106); angd to -
R S - , .
g y ' » . ) o“’% . Voo Y
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. "perform” a work is defined (in sec. 101) as meani , "in

the case of a motion picture ... to show its images in any

sequence or to make the sounds - accompany1ng it aud1b1e '

-~ -- The exc]us1ve right_"to reproduce the copyrighted work in

copies" (sec 106) includes the recording_of a musical or

other work in a motion picture soqund track;>since "copies"
are defined (in sec. 101) as "material objects in which a

) %; ] work is fixed by any method now known or later developed, |
% and from which the work ¢an be perceived, reproduced, or N
} otherwise communicated, ‘either directly or with the aid of
¢ a machine or device."* ,
: ' e s+ * -~ The compulsory license for the recording of music is con- *

fihed to the making of "pKonorecords" (sec. 115), and that
term is defined as excluding thé sounds "accom anyfh%%
motion p1cture . L

So it is that the adaptat1on 0% the 1909 and earlier statutes to mot1on(
pictures 1s comp]eted by the new copyright law of 1976. -

>

: g
A.2:3 SOUND RECORDINGS >

T s

_A.2. 3.1 Right to Record Copyr1ghted Works. Dev1ce;\?br the record1ng
s . and playing back of music and other sound$ were 'developed late in the
19th century, and during the first few years of the 20th century- the
.manufacture and sale of such recordings in the form pf both phonograph
records and piano rolls grew to a business of substantial volume.  The.
. copyr1ght owners of music sought to subject the recording of their - .
DR music in these new devices to their cOpyrights by 1nst1tut1ng 1nfr1nge-
ment_ stits, and by propos1ng, in the moveme:y begun in 1905 to revise
/ the copyright statutes, that the law be aménded to accord tﬁem a new
exclusive right to make recordings of, the1r copyrighted WOnks .

14

. . The most important of the infringement suwts was the famous case of
White-Smith Music Pub11sh1nngo v. Apollo Co., 209 U.S. 1, decided

" by the Supreme Court in 1908, to which reference has been made above.

The question at issue was whether perforated music rolls, by which ° /
copyrighted mus1cal\\erks cou]d be p]ayed mechanically an player p1anos,

-~
. v

t e o 4 N .
- ’ -~

* This definition of “"copies" overturns the holding in the White-Smith
decision. And note how it seeks to anticipate fyturé tecﬁnolog1es
! for record1ng and reproduc1ng 1mages and sounds.




L 4
infringed the copyright owner's exclusive right of "copying" hié music
under the statute enacted in 1870, Holding that the piano roll was not
a "copy" of the musical work within the meaning of the statute, the
Supreme Court first refefred to the earlier decisions of two lower
ccourts and of an English court so holding, .and pointed aut th@t Congress
had since amended the copyright law (in other respects) when 1t must
have known of those decisions; from that’ the Supreme Court reasoned
that "the omission.of Congress to specifically legislate concerning-
(sound recordings) might we™ be taken to be an acquiescence in tke
judicial construction given to the copyright laws." The Supreme Court
continied: ™ ' :

"When we turn to the consideration of the act it seems evident
that Congress has dealt-with the tangible thing, a copy of
which is required to be filed with the Lihrarian of Congress,
and whenever the words are used (copy or copies) they seem to
refer to the term in its ordinary sense of indicating repro-

" .duction or dupligation of the original..."

~~ =)

"The definition of 'copy' which most iommends itself to our
judgntent is perhaps as cléar as can be made, and defines a ,
copy of a musical composition to be 'a‘written or printed
' record of it in intelligible notation'... The_statute has.not
provided for the protection of the intellectual conception
(apart from th€ thing produced, Rowever meritorious such con-
ception may pe, but has provided.for the making and filing of ,
a tangible thing, against the publication and duplication of
. which it is.the purpose of the statute to protect the composer."
“ .

Finally the Supreme Court ?bserved:
. A R ’ . ¢ .

= “It may be true that the use of these peyforated rolls,_in the
absence -of statutory protection, enables the manufacturers
thereof to énjoy the use of musical compositions for which they
pay no value: But such considerations properly address them

# selves to the-Jegislative and not to the judigdal branch o?’z
the Government."

<

Inasmuch as this decision of the Supreme Court in the White-Smith case

has often been cited for the propositﬁqp that a reproduction of. a work.
which is not visible to the human eye is not an infringement, it should

be noted here that this proposition has been greatly modified, and
eventually négated,\py subsequent Tegislation and later court rulings,

as we shall see. T ) .

The foregoing pronouncements in the White-Smith decision can be charac- o
terized as being not so much a statement of judicial philosophy concérning”.
| : ”

’A_3'| v Jl!’:o ‘.
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the adaptatipn of the copyr1ght law to new technology.aas it is an
1nstance of the general principle of narrow judicial construct1on of

, statutes on the-premise that new 1ssues ot ‘specifically dealt with in v
N a statute shou]d bes Teft for Congress. “to determ1ne

N

A ph1losoph1ca1 vidw of how the copyr1ght Taw shou]d be eaapted to new
techno]bgy is enungiated in the concurr1ng opinion of Just1ce Holmes -
‘in the White-Smith case. He began by saying: - -
—_— - L v

"In view of the facts and p1n1ons in this country and abroad

to which the maJor1ty\pp1 ion has chlled attention I db’ not

feel Just1f1ed in d1ssent1ng from the judgment of the court,.

but the result, 1§ to give to copyr1ght less scope than its

rational s1gn1f1cance and ,the ground on which 1t is granted

seem to me to demand.. , . -

»

%, He then went\on . ) - : i,
- ‘ “The. ground of this extraord1nary right (i.e., copyright) is
: . that the person to whom it is given has invented some new
\ ' collocation of visible or audible pojnts, -- of lines, colors,
sounds or words. The restraint is.directed against repro- . 5
ducing this collocation, although but for the invention and r=
- . . the statute any one would be free to combine the contents of:
the d1ct1onary. the- elements of the spectrum, or the notes
of ‘the gamut in ‘any way that he had the wit to devisé. The
restr‘ tion is confined t6 the specific form, to the collbca-
ofi devised, of course, but one would~expect that, if it was
to: be protected at all, that collocation would.be protected x
according to what was 1ts essence. One would expect the-
protection to be coextensive not only with thewinvention,.
which, though free to all, only one had the ab111ty to achieve,
but with the poss1b111ty of reproduedng the result which gives
to the invention its meaning and worth. A musical composition
is a rat1ona1 collocation of sounds, apart from concepts,
reduced te~a tangible expression from which the collocation
. . can be reproduced either with or withdut continuous human
- intervention, On principle, anything that mechanically repro-
s duces that collocation of %qunds ought to be held a copy, or
- 7 if the statute.is too narrow ought to be madé-so by a further
act, except so far as- some extraneous’ cons1derat1on of pol1cy
may oppose " T .

-

’

As shown by, the Tater decisions dealing with motion pictures, which Were
reviewed above, and by those relating to radio broadcasts, to be
" peviewed below, the philosophical approach of Justice Holmes 1n the

“% - .
.
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White-Smith case was to receive greater agceptance "thereafter than, the
principle of narrow construction adopted in the majority opinion.
. e ' A :

. ¢ : a ! [ R
¢ ’ .

A.2.3.1.1. Copyright Act of 1909. At bhe timesof- the White-Smith
decision, Congress was working on Tegislative proposals that were to*
become the copyright Jaw revision of 1909. ‘The most hotly disputed .
issue in.the legislative 'proceedings was a.proposal to give ‘copyright.

" owners 9f musical gompositions a new exclusive right to make recordings

--of their mus¢c. (Incidehta)1y, the fact that Congress was considering L.
’-/)*hgivﬁgpﬁgga]_may have been”a factor i the Supreme Court's pronounce- N
ment—$ White-Smith that the issue of making recordings should be . T

resolved by Congress rather than by the.Court.) During the hearings on ,* -

-the revision bills (1906-1908) there was strong and repeated testimony
from a'number of witnesses that one reording cempany (Aeolian) had. “n
- made contracts with-most of the 'major music publishers whereby that- . *
- company would acquire exclysive licenses to make_ recordings under the .
.- anticipated new law, in all the music controlled by those publishers

~ then-afid for many years.theféafter. _ » e
LY o .. ) ) R ' i 4 ’ o , < .
' . SO . :

The reaction of Gongress to this testimony i% shown im the follewing = . -

- passage from the House Committee Réport (No. 2222, 60th Cong.) on the
.bill eventually enacted: - . \Lﬂ

‘ N . -

SN .o . :
“It was at, first thought by the commiftee that the copyright .
proprietors of musical compositions should be given the
exclusive right to do what they pleased with the rights it
was proposed to give.them to control and dispése of all rights
e .~ of mechanical reproduction, but the,hearings;disclosedothat )
the probable effect of this would be the establishment of a- .
mechanical music trust." v SR

3

§

Elsewhére in the same Report the House'Comhittee-séid: L ~ -\
" B T <’ : « s, A,
~ "Your committee have felt that, justice and fair dealing, how- =% y
- D ever,, required that when the copyrighted music of. a_composer . )
C;—«" was appropriated for mechanical reprodyction the ‘composer

¢

should have some compensation for its tse and the composer-* 5
should have the further right of forbidding, if he so desired, -
- -the renditipn of his copyrighted music by the mechanical o
- reproducers. How to protect him in thesé rights without®
—establishing a great music‘monopoly was the .practicdal question “
the committee had to deal with. ,The only way to effect both
~ purposes, as it seemed to the commrittee, .was, after giving
~ - the composer the exclusive right to prohibit the use of his
music by the mechanical reproducers, to provide that if he
used or permitted "the use of his‘music for such purpdse then,.. -

L4 - - ! . *
¢ . ) : . -
.
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~dramat1c or nondramatic 11terary work may be reproduced in any marner.

< . | '//Laﬁ
7 <. . ) Co
upon payment of a reasonable royalty, all who desy might .
reproduce the music." > . , ' -
« - C . - . N J

I

So.was born-the first compulsory license under the copyright law. Sec-
tion 1(e) of the Copyright Act of 1909 gave the copyright owner of a
musical composition the -exclusive right "to make any arrangement or
setting of it-or of the melody of it in‘any system.of notation or any y
form of record in which the thought of<an author may be recofded and -

from which it may be read or reproduced"; but to this was added the
condition that "whenever the owner of a musical copyright has used or

.permitted or knowingly acquiesced in the use af the; copyrighted work
.upon the parts of instruments serving to reproduct mechanically the

musical work, any other person may make similar use of the copyrighted

. work upon the payment to"the copyright proprietor of a royalty of 2

cents on each part manufactured to be paid by the manufacturer thereof." )
It may also be noted here that the 1909 Act provided that the copyrlght

owner of a dramatic work was to have the exclusive right to make "any
transcrlptlon or record thereof by or from which, in whole or in part,

.it may in any manner or by any method be exhibited, performed, repre-

sented, produced, or reproduced." {sec. 1(d)); and that the same rlght
was extended 'to nondramatic 11terary works by an amendment (of-sec. 1(c))

in 1952. A\\//;7¢

Thus, in the 1909 Act, Congg:ss did_not overturn the ho]d1ng of the Sup-
reme Court in'White- Sm1th that a reproductlon of a work which was not
visually perceptible was not a “copy" of the work,-and did Rot infringe
the right to make "copies"; but it7rendered that ho]dlng ineffectual

with respect to the making of any form of "record" from which a musical,

é
. 4

. A.2.3.1.2 Copyrjght Act of 1976. The new copyright law revision .
of 1976 confirms the exclusive right of the copyright owners of:all
categories of works "to reproduce the copyrighted work in copies or
phonorecords” (sec. 106 (1)). The definition of both-of these terms-is
stated broadly (in sec. 101) \

o "'Copies' are material “obJects, other than phonorecords, in.
' which a work is fixed 'by any method~now known or later devel~
_oped, and from which the work can be perceived, reproduced, or
. otherwise communlcated either directly or with the aid of a _
" machine or device." “
"'Phonorecords' are material objects in.which solngs, dther. -
than those accompanying a motion p1cture or other aud{ovyfual

\ « “ ~
‘. -

s ¢ * ) Ap
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work, are fixed by any method now known or later developed, ¢
and from which the sounds can be perceived, reproduced, or
otherwise communicated, either directly or with ‘the aid of a
machine or device." -

o \ \
These provisions and definitions in. the' Act of 1976 seem to wipe out any
lingering vestige of the White-Smithsdecision. -t s

T

[

The 1976 Act retains the Zampulsory license for the making of phono- -

records of musical works, with several changes in detail (sec. 115)."
Thus, the royaity rate for each' musical work recorded is increased from
the o1d rate of 2 cents per record manufactured, to the new.rate, per
record distributed, of.two @nd three-fourth cents, or one-half cent per -
minute or fraction thereof of playing time, whichever amount is larger.

A

" This history of the copyright‘lqw respecting the right. to make sound

recordings of musical and other works demonstrates the adaptation of-
that 19w{to new technology by legislative enactment where the courts
abstained-from effecting a judicial adaptation. #

.

A.2.3.2 Sound Recordings as Copyrightable Works. The technological.
development of sound recording brought forth another questign in The .
field of copyright:< Are sound recordings in.themselves (as distin-
guishéd from the musical or Titerary works recorded) works of authorship
that shod be accorded copyright protection? ‘

’ 4 : . "

Sound kecordfngs, as/exqﬁp]ified by‘phonoéraph‘fecords or tapes, gener-

-ally gontain more than the musical or Titerary work reproduced aurally:

They embody also the rendition of .the musical or lTiterary work by per-
formers (musicians, singers, actors, etc.), as well as the technical
skill and esthetic judgment of théHirector and operators of the various
mechdnisms that are manipulated tg-produce the finished record. Per-
formers were long ago regarded-as creative artists but their aural per-
formances were evanescent events before.the invention of sound record-
ing deviges. The advenz of those devices, making it possible to pre-

serve souncs in a fixation from which they could be-reproduced, raised

'the possibility of tredting recorded performances as works of authorship, .

and opened up the question of whether the recordings of those perfor-

mances should be given“ghe protection of copyright. :

v

¢ . 4
The first suggestion that sound recordings should be made a category of

copyrightable works came in a proposal advanced by producers of such
recordings in the.early stages of the Gopgressiong] proceedings “in 1906

L
£ Y
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on the general revision of the copyright law. During the progress of

those- proceedings in the following two years, the producers of sound

recordings became ‘concerned primarily wjth opposing the extension to - -,

composers of the exclusivé right to make recordings of their music; and

since -the Constitutional arguments presented by the producers on the

"latter issue would have barred the coverage of 'so recordings under

“the copyright law, they dropped their efforts toZsecure such coverage.

. Th&’bopyright Act of 1909 therefors contained:no provision for secur-

- ing‘copyright in sound recordings, and ti;' ouse Committee in its Report
did .

8 -+« “(No. 2222, 60th Cong.) on the 1909 Act sdid: .
. “ < ' f R , s
. "It i% not the intention of the committee to extend the right
. of copyright to thé mechanical reproductions themselves, but
— only to give the composer or copyright proprietor (of musical
compositions) the control, in accordance with the provisions

_ of the bill, of thg manufacture and ‘use of such devices."

Thereafter the Copyright Office, as well as most commentators, took the
_ position that sound recordings were not copyrightable under the 1909 -
Act, both because the categories of copyrightable works 1isted in the
"Act did not inclyde them, and because they did not fit into the bdsic
requirements of the Act as to copyright notice and the deposit of copies.

3
—

Beginning in.the 1930s, a number of court décisions held that the unauth-
orized reproduction of the recording of a performance could be enjoined
__under principles of unfafr competition or "common law copyright" (the.
latter being property rights under the common law in unpublished works).
_The judges differed as to whéther the sale of records constituted "pub-
lication™ so as to téerminate common law copyright protection.

A\

The most important of these.deciéions was Capitol Records, Inc. v. ]
Mercury Records Corp., 221 F. 2d 657 (2d Cir. 1955); in which the tourt
made -several. significant pronouncements. It concludgd first: ¥

“There can be no doubt that, under the-Constitution, Congress
can give to one who perfgrms a public domain musical comfposi-
// tion the exclusive right to make and vend phonograph records
. of that rendition." o

- . ' !

Y

»

Thus, it disposed of the issue, which has been much disputed, of whether-
a recorded performance could be considered the "wr1tin9" of- an "author"
within-the scope of the Constitutional clause on copyright: The court
then went on to conclude that.Congress had not provided for copyright °
protection of recorded performances either before or in the Act of 1909.

i
v . .

| B b




~.

™

2

& . . - \ . ‘
It concluded further that under -the commori Taw of New York the recorded
performance was ‘protected against unauthorized duplication, and that
the sale of -records did not terminate those common law rights. .

in a dissenting opinion in the‘Capito] Records case, Judge Learﬁéd Hand
agreed that: ° h .o

: ey .

"The performance. or .rendition of a.'musical composition' is a
'‘Writing" under Article I, Sec. 8, £1. 8 of. the Constitution
separate from, and ddditiona]lto,'fhe ‘composition' itself. L
It f61lows that Congress could grant the performer a copyright'* -
upon ity provided it was embodied in a physical form capable

of being copied... Now that "it has become possible to capture
these contributions of the individual performer upon a physi-

cal object ‘that ¢an be made to reproduce them, there should

be no doubt that this is within the Copyright ClauSe of the
. Constitution." ~ "~ .

{ A L .
J%gge Hand also agreed with the court's conclusion,, though on somewhat
d®ferent reasoning, that Congress had ndt provided for copyright in
recorded performances;-.and he agreed further. that such recordings quali-
fied for common law protection, but diffgred in his view that common

law protection was terminated by the sale of records. Concerning this °
last point he observed: - * . :

\ "I recognize that under the viéw I rtake the plaintiff can have
only"a very limited use of his.recods. This is indeed a
‘harsh*Timitation, since it cannot copyright them. .. Unhappily ..
. Wwe cannot -deal with the situation as we shoyld like, b&ause
. the copyrightability of such-'works' is a casus omissus from
\ " the Act. That was almost certainly owing to the fact that in
v 1909 the practice of recording the renditions of virtuosi had
' “not sprung up.", ) .- . ‘ ‘

~ 4

\

The Capitol Records and other similar court decisions pavéd\the way for
Congressional Tegislation extending copyright: protection to sound re-
cordings, by holding that recordings of performances were the "writings"

of "authors" within the, scope of the Constitution, and that they merited
"_the protection afforded by copyright: The 1nf1uences’of these court N

decisions was augmented by the concurring:views expressed by most com--
mentators .* v e '

. 3. - . ‘ . ’
° . ( . ' * : -2

* See, for examp1e, Chafee, Réﬁ1ections on tﬂe Law of Copyright in
45 COLUMBIA LAW REVIEW 503°(1945) :

Vo ) 4 S . ) /
; A-37 igu ' /




el a

. . ’ o [}
I SN A.2.3.2.1 Congress1ona1 Legislation. The successive bills fer
. general revision of the copyright law, beg1nn1ng with theibill f1rst
- consideyed’ by Congress in 1965, contained provisions nam1ng "sound "
‘,recordTngs" as a category of co yr1ghtab1e works, and giving the copy-'
. right owner of those ?and otherg works ‘the exclusive rights "to repro-
< duce the copyrighted work in copies or phonorecords" and "to distribute
copies or phonorecords of the copyrighted work to the public.™ During
* the ﬁear1ngs on the revision b11ls there was v1rtua11y no dpposition to
these provisions., - - e

°

<

When action on the general revision bills lagged (fer reasons unrelated .
to the question of protecting sound recordjngs) and it became.evident
that "record piracy" 'had become rampant and was growing, a spec:a] bill
was introduced to add to the existing copyr1ght statute, provisions for
.the protect1o of sound record1ngs aga1nst unauthorized dup11cat1on )
The provisighs of this special’bill were the Same id substancé as those
> in the general revision bills, making sound recordings a new category
* "« of copyrightable works and giving the copyright owner the exclusive
rights tgqreproduce them and to distribute them to the public. This
_special P11 was enacted on October 15, 1971, as Public Law 92-140.

-

‘

The general revision bill was eventually enacted on October 19 1976, as - °
©~  'Public Law 94-553. To expand on the earlier summary of its pertinent_

prov1s1ons ) ;\>\

N -~ "Sound record1ngs" are 11sted among the categories of

ceo works< protected by copyright (sec. 102(a)), and that term
N v is defined (in sec. 101) as "works that result from-the

fixation of a series of musical, spoken, or other sounds,
, . but not including the sounds accompanying a motien pic-
. ture or other audiovisual work, regardliess of the nature
‘ of the material objects, such as disks, tapes, or other
g . 'phonorecords in which they‘?re embod1ed "

T -~ The. copyright owner of all categories of protected works,
including sound récordings, has the exclusive rights
(1) to reproduce the copyrighted work -in copies Qr ‘phono-
. records; (2) to prepare derivative works based upon the:
copyrighted work; (3) to distribute copies or phonorecords
.. . of.the copyrighted work to the public by sale or-other °
AN transfer of ownersh1p, or by rental, lease, or lending."
. . x(sec 106) .-
. , Py 4 L
- It is stated spec1f1ea11y (in sec 114) tﬁgf-the exclusive_
¢ ) r1g ts of the copyr1ght owner in nd recording do not
L - incMde any right of performance bgy was @ matter of

‘ 127 BN
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;. j,extend to the independent fixation of other 'sounds even
?

a
NS V. .
In sum, the history of the extension of copyright protection to sound
recordings reflects a'situation where court opinions concerning a new

* . technology, supported by'the concurring views, of commentators, laid the
foundation for subsequent legislation. . A .

A.2,4 RADIO AND TELEVISION BROADFASTS '
. 'y * i
. The’Copyright Act of 1909 incorporated in substance, in section 1, pro-
visiofg giving the cgpyright owner the exclusive right to "perform"
the werk “publicly" in the case of a dramatic work, and to "perform" it
"publicly for profit" in the Case’of a musical, composition; and the 1909,
" Act added, for the new category of lectures:-and similar works prepared
for oral delivery, the corresponding right to "deliver" the work "in
.public for profit." In 1909, of course, radio and television broadcast-
ing was, unknowns a public performance was thought of as a perférmance
giygn in the presence of a
hearing of ‘the performers, .

AR

ld

. R ’ . .
sharp controversy in the hearings); and that the right to

' reproduce 'a sound recording is Timited to the duplication A
of.the actual sounds fixed in the recording and does not ;

though they imitate those.in the copyrighted recording.

-~ Generally speaking, wherever the new Act makes provisions
respecting "copies" of copyrighted works, it extends those
provistons to "phonorecords" as well.: (The definitions

in sec. 101 of "copies" and "phonorecords" have been quoted
earlier.) - ¥ « . -

r

-

group- of persons assembled within sight or-

RN ‘ v
Broadcas&fng as Per;g>mances. When radio broadcasting was dev- )

eloped and the use of copyrighted music and plays in radio broadcasts
bécame common in the early 1920s, the question arose whether broadcasts
. of copyrighted works were public performances within the scope of the
1909 Statute. Im the case of Jerome H. Remick % Co. v. Am&riéan Auto-
mobjle Accessories-Co., 5 F. 2d 471 (6th Cir. 1925), ‘this question was

.

" presented with respect to a radio broadcast of a mus
court held that the broadcast ‘did constitute a public performance, saying:

-

cal work. =~ The

: . . ™
"While the fact that the radio was not developed -at ths'xime

the Copyright Act...was enacted may raisé. some ,questiof®as to

Whether it properly comes within the purview of the statute, it

is not by that fact alone excluded from the statute: In other

words, the statute may be applied to new situdtions not antici- .

pated by Congress, if, fairly construed, such situations come ,

7- 12: , ¢ - oo :
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within its intent and meaning\ Thus it has been he1d -both in

" this country and England thatla photograph was a cdpy or
"~ . infringement of a copyrighted |engraving under statutes passed
before the photographic process had beén developed ... While
statutes should not be stretched to apply to new s1tuat1ons -~
not fairly within their scoé s they should not be so narrowly
construed as to perm1t their evasion bécause of changing

habits due to new-inventions and discoveries." -’

. A performance, in our judgment, is no lesS public becduse

the listeners are unable to commynicate with one another, or

are not assembled within-an inclasure, or gathered together in

some open stadium or park or othey public place. -Nor can.a

. performance, in our judgment, be deemed private because each -

‘Tistener may enJoy it alone in the|privacy of his home. Radig

broadcasting is intended to, and in fact does, reach. a very

much larger number of the publwc at the moment of the rendition
A than any other medium of performance The artist )s COnsc1ous1y
address1ng a great, though unseen, .and w1de1y scattered audience,
and 1s therefore part1c1pat1ng in a’ pub11c§performance !

%

This decision was frequently cited and consistently fo11owed and its ru1-

was generally accepted in practice by the broadcasters and other con-

cerned. , L

* o A ’ o
The conc1us1on that broadcasting const1tutes a pub11c performance was
confirmed, though indirectly, by -a statutgry #hactment in 1952 (66 Stat.
752) the primary purpose of which was.to extend performing and recording
rights to nondramatic 11terary works. At the request of the broadcast-
ing 1ndustry, a sentence was, added to that enactment to place a limit of
%100 on "the damages for the infringement by broadcast" of nondramatic
literary works where the broadcaster was unaware and could not have
reasonably foreseen that he was infringing.. . -

’ .
¢ f

A Tu;tbef/auestiﬁ%-re]ated t/,the broadcasting of music was, whethe? such .
broa casts were public perfafmances "for profit," since the performance -
right in music was limited to those that were given "for profit." This
quest1on was also considered in ‘the Remick v. Automobile Aceesséries

case reviewed above, where the broadcasting station was operated by the’
manufacturer of rad1o praducts and supplies and was licensed as a com-
mercial station and used as a,medium for advert1s1ng its products. Cit-
ing earlier cases to the same effect, the ‘court held the broadcasts to

be public- performances Jlforproﬁt"**and observed v




s

"That, under the Copyr1ght Act, a pub11c performance“may be
for prof1t though no adm1ss1on fee is exacted or no profit
L~actua11y made, is settled by Herbert v. Shanley, 242 U.S. ¢
591¢... It suffices, as there held; that the purpose of ‘the

: performance be for profit, and not~ “eleemosynary; . it is °
.against a commgrcial, as d1st1ngu1shed from a purely philan-

throp1c, public usk of another's composition, that the statute

is directed. It asﬁ1mmater1a1 in our judgment, whether %hat
commercial use be such as to sedire direct payment for the
performance by each 1istener, or indirect payment, as by a'
hat-checking charge, when Ao, admlss1on fee 1s.regu1red .0
genera] commerctal adv age as by advert1s1ng one's nafle
in the expectat1on ang”hopesof making préfits through tHe

\ sale of one' S product

be they radio or ether goods "

4 ) ¢
In tater cases the duestion of whether radio broadcasting of music was
"for profit" was considered in other circumstances where the ¢ommercig]
purpose was less evident. It would appear to be irrelevant here to
review those cases. We note simply that broadcasts by commercial sta-
tions have generally been regarded as being for profit,” either because
they are operated as commercial businesses or because they carry, com--
mercial advertising, while broadcasts by stations licensed as noncom-
mercial educational stat1ons have generally been regarded as being not.
for, prof1t -

’ <

< P

A.2.4.2 Reception-of Broadcasts as Performance. The deve]opment of
broadcasting also gave rise te a.more difficult quest1on was the
reception of a‘broadcast {as the quest1on arose initially, of a radio

. broadcast of music) in a place where the performance being broadcast
" would be reproduced, by means of the recejving equipmént, for thé enter-

tainment of the public, a further performdnce under the 1909 Copyright
Act? ' - , . . .

. .

©

This quest1on reached the U.S. Supreme Court in the famous case of Buck

. v. Jewell-LaSalle Realty Co., 283 U.S. 191 (1931). 1In that case a hotel

maintained a master radio set which whs wired to loud speakers from |
which the radio programs could be heard-in all of the public and private
rooms in the hotel. The Court held that the hotel's reproduction of the

' broadcast performance, through its receiving set and Toud spedﬁgrs, for

the entertainment of its guests, was itself a public performanc® under
the ‘'statute. Because of the novelty of the technology involved and.the
far-reaching gffect of the decision, and the parallel with the ‘question
of cable television retransmission of brdadcasts which the Supreme Court
ruled on more than 35 yéars later, the reasoning of the Court in the
Jewell-LaSallé decision, by Just1ee Brande1s, merits quotation at some

length: .

.
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"The defendant contends that phe Copyr1ght Act may not
reasonab]y be construed as applicable to one who merely re-
ceives a composition which is heing broadcast. ATthough the.
art of radio broadcasting was. unknown at the time the Copy e
right Act .of 1909 was passed, and the means of transm1sswon TN
. and reception now employed is wholly unlike any then in use,
it is not denied that such broadcasting may be within the

scope of ‘the act... The argument here urged, however, is that,
since the transmitting of a musical composition by a commer-
cial broadcasting station is a public performance for profit,
“control of the initial rad1o rendition exhausts the monopo]1es
conferred .

"The defendant next urges that it did not perform because there

. can be buf one actual performance each time a copyr1ghted sel-
.ection is rendered, and that, if the -hroadcaster is held to be
a performer, one who, without connivance, receives and dis- .
tributes the transmitted selection, cannot also be held te
have performed it.' But nothing in the act circumscribes the
meaning to be attributed to the term performance » or prevents -
-a single rendition of a copyr1ghted seleckign from resu1t1ng
in more than one public performance, for profit. Wh1Je this may
not have been possible before the deve]opment of “‘radi® broad-

. casting, the nove]ty of the means used does not lessen the duty
of the courts to give full protection to the monopoly of publi¢
perform?nce for profit wh1ch -Cong ess has secured to the com-
poser ) < .

“The defendant contends further that the acts of. the hotel com-

pany were not a performance because no detailed choice of

selections was given to it. In support of this contention it
is pointed out that the operator Of a.radio receiving set can-
not render -at will a performance of any composition, but must
accept whatever program isstransmitted during the broadcasting
period. Intention to infringe is not essential under the act.

’

./ And know]edge of “the particular selection to be played or \\

received is immaterial. One who hires an orchestra for a.pub-
1ic performance for profit is not relieved from a charge of 3
infringement merely because he does not select the particular
program to be played. Similarly, when he tunes in on-a .
.broadcasting station, for his _own commercial purposes.,. he neces-
sarily assumes the risk that j .doing he may infringe the
performing rights of another./.

" "Second. The defendant contends that there was no performance . o
‘because the receptian of a radio broadcast is no different
from 1istening to a diStant rendition of the same program
(In footnote: "Hence it is urged that the radio receiving set.

.
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is no more-than a mechanical or-électrical ear trumpet for\- :
thé better audition of a distant_performance.") Ve arg satjs- y
fied that the reception of a radio broadcast and its traﬁs;2 ‘
lation into’audible sound is not-a mere audition of the
\ original progranm.... Rgdio‘waves‘gre not- audible. - In“the
receiving set they are rectified; that is, converted into dijr-
ect currents which actuate the loudspeaker to produce again in .
the air sound waves' of audible frequencies. The modulation "
. : , ‘of the radio waves in the transmitting appdratus, by the
audib]e.sound>wave§, is comparable to the manner ,ir which the -
/// wax phonograph record is impresséd by these same waves throygh
. 7. the medium of a recording stylus. The transmitted radio waves -
e . réquire a receiving set for their’ detection and translation
"~ . into audible sound waves, just as the record requires anpther
) mechanism for ‘the reproduction of the .recorded composition.
In neither case js the original program héard; and, in the.
former, complicated electrical instrumentalities are neces-
. sary for its adequate reception and distribution. - Reproduction <
. in both cases amounts,to performance... IXgaddition, the )
LR N ordinary receiving set, and the distributing apparatus’ here
N employed by the hotel company-are equipped to amplify the
" broadcast program after it has been received. Such acts -
clearly are.more than.the use of mere mechanical acoustic de~ -
* . vices for the better héaring of ‘the original program. The
guests of the hotel héar: a reproduction brought about by ‘the
’ acts of the hotel <in (1) installing, (2) supplying electric
- » current to, and (3) operating the radio regeéiving.set and
Toudspeakers.. There is no difference in substance bétween
the case where a hotel efigages as orchestra to furnish the
.« Music-and that where, by means of the radio set and loud-
speakers here-employed, it furnishes the same mysic-for the

same purpose." - ) . .

-

-

This opinion of the Supreme Court in the Jewel]-LaSalle case presents a
prime example of analogizing the operation and effect of new techsologi-
cal-devicés with those of ‘previousTy known devices that the 7aw has -
- already dealt with. In this opinion we see.the Supreme Court taking
much the same philosophical approach, to the adaptation of the copyright -
‘statute to new technology, as we have seén, earlier in the court decisions
on motion pictures, in the concurring opihion ef Justice Helmes in ° .
White-Smith,, in the.judicial recognition of the possible extension of .
copyright to sound recordN gs i the Capitol Records Case,:and impticitly
in the extension of the ¢opyright statute by Congress to the products of
new technology and their-use. - - -7 - ©

. .
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A. ;3% 3 Wire Transmissions. Ment1on should be made of a process of

L

It may be noted brPefly that the ruling in ngellgtaSalle was carried a
step farther in the case of SESAC v. New Yok Hotdl, Statler Co., 19 F.
Supp. 1 (S.D.N.Y.. 1937). In the latter case, the hot‘1 received the
broadcast programs of two stations on a master receiving set and trans-
mitted those programs to speakers in each of “its individual guest
rooms; each guest could turn the speaker in his room on to his choice
of two programs or-could turn it off. Relying an-the Remick and
Jewell-LaSalle dec1s1ons, the court held the transmission by the hotel
of the copyrighted music 1n the broadcasts was a pub11c performance for
profit.

transmitting performances of copyr1ghted works somewhat similar, in its

~effect, to broadcast1ng, that is, the use of wire systems for supplying

performances of music from a centra] Source td a number of subscribing
business establishments for the entertainment of their patrons. (A
well-known system of this kind is Muzak.) In Leo Feist, Inc. v.

Lew Tendler Tavern, 162 F. Supp. 129 (E.D. Pa. 1958), both the company
that supp11ed the music by transmissions over leased wires and the
tavern in which the music was received and.played over loudspeakers
were held to have given public performances for profit. Citing several
earlier cases, including Jewell-LaSalle and SESAC, the cdurt said:

"The circumstance of the novelty of the comb1nat1on of mé€chani=<
cal means involved, however, does not appear to vary the
principles estab11shed in the three cases heretofdre cited.
For that matter, the numerbdus cases of musical 1nfr1ngement
under the act involve infinite combinations- of means of
musical performance. The principles applied, however, arey
those of the same leading .cases, despite the 1nd1v1dua1 dif
ferences as to where and how the mus1c is produced, transm1t-

. ted, apd made aud1b1e ,

&
A\

The ﬁarego1ng decision of the D1str1ct Court in the Lew Tendler case ,
was 3ff1rmed by ‘the Circuit Court on appea] 267 F.”2d 494 (3rd Cir.
1959 - .

€

- »
-~
. i e

(The quest1on of retransmissions of broadcasts as pub11c performances of
the works in the broadcast was to.be raised again years later ‘in the
context of retransmissions by cable television systems. We shall con-
siESE the cases dealing with‘cable te]evision below.) ‘ D)

™~

A.2.4.4 Copyr1ght Act of 1976.° The recently enacted revision of the.
copyright Taw gives statutory conf1rmat1on to the results reached in

the decisions reviewed above concerning broadcasts and wire transm1ss1ons

¥
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of performances of copyrighted works, and their reception and retransmis- ,
sion. Thus,,the 1976 Act provides, that: )

-,

[V

-~ In the case of enumerated categorieé of works capab]e'of
performance, the*copyright owner has the exclEEjve.right
. "to perform the copyrighted work publicly" (s&c. 106(4).

/  (This right isssubject to certain exemptions provided. for -

elsewhere in the Act which need not be detailed here). * -
{ .
-- To "perform" a work is defired &s meaning "to recite, ’
render, ‘play, dance, or act it, either directly or by
means of any device or process or, in the case of a motion
- picture oriother audiovisual work, to show its images in
any sequence or te make the sounds accompanying it audi-
. ble" {Sec. 101). . - N

v.-;ﬁ“The exclusive right of the copyright owner "to disp]ay the

-copyrighted work publicly" is specified for the first time
'in the new statute with respect to enumerated categorig;'
of works that may be so displayed (sec. 106(5)). (Thi
right of public display is subject to some of the same
exemptions™as the right of public performance.)

-~ To "display" a work-is defined as meaning "to show a copy"
~ of it, either directly or by means of a film, slide,
television image, Or any other device or process or, in
the case of a motion picture or other audiovisual work,
to show individual images nonsequentially" (sec.- 101).
~- To pérform or display a work "publicTy” 7§ defined as
meaning: o
. Q '
"(1) to perform or display it at a place open'to the
- public' or at any place where a substantial number
of persons outside of a normal circle-of a family
and its social acquaintances is gathered; or

(2) To transmit or otherwise communicate a performance or
display of the work to a place spacified by clause
(1) or to the public, by means of any device or .
process, whether the members.of the public capable
of receiving the performance or display receive it
. il the same place or in separate places and at the
Same time or at different times" (sec. 101).
-- _To "transmit" a. performance or display is defined as mean-
.ing' "to communicate it by any device or process whereby
images or sounds a eceived beyond the place from which ~
they are sent" (sec. 101). . T '
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It will be observed that the preceding definitions embrace all forms of .~
transmission and communication, including broadcasting and wire trans- .-
mission, by which a performance or display :is brought to members of theé "
public, in a group or individually, at another place or places. .The
definitions would also include-the communication to the public of a
performance or display reproduced from a broadcast. or wire transmission.

. 4

v

A.2.5 PHOTOCOPYING o : - i

In common usage, the duplication of @ printed page by modern copying
machines is. referred to as’"photocopying" whether the process used by
the machines is photographi¢ or.is of another kind such as a thermal ot
xerographic process. As the making of copies by such machines became
easier, faster, more efféctive, and less costly, the practice of-using
those machines to provide copies of copyrighted material for.persons
~engaged in study, research, teaching, and other activities, created
serious and difficult problems concerning the application of the copy-
right law to such copying. : : -

~

.. The 1909 Copyright Act (1ike"all the earlier acts).made-no provision

we

. | R o

_allowing any copying of copyrighted-material without the copyright - , .

. owner's permission. The'Act gave the copyright owner the exclusive
right to make copies of his work, without gua]ificatién. The caurts,
however, over.a Tong period of time, had developed the doctyine of “fair wgr
use" which, stated in brogd terms, allowed the copying of $mall portfops
of copyrighted works, for &legitimate purpose, in circumstances where
such copying would have no appreciable effec¢t upon the copyright owner's _
market for his work, The court decisions dealt mainly with short quota-
tions from the work of one author in the later works of other authors; M
how far the doctrine of fair’ use extended to photocopying for research
or scholarly purposes remained problema¥ical. _ : e

N /

At an early stage when the photocopying processes.were less proficient -
and more costly, the processes then in use being mainly’ photostatie

and mimeographic, cogies made by 1ibraries for scholars and researchegs
were redatively few in number and short in length and were made-in
response to isolated and occasional requests. Even then the existence

of a copyright problem was recognized, and the first efforts to resolve
,the problem were made by members of the groups concerned -+ piblishers,” -
scholarly and research organizations, and libraries -- who sought to, )
work out an agréement defining the area and 1imits of permissible S
photocopying. In 1935 members of those groups adopted a statement known
as the "Gentlemen's Agreement” which stated that a Tibrary owning copy-
righted books or periodicals "may make and deliver a single photographic
reproduction or reduction of.a part thereof to a scholar representing

in writing that he desires such reproduction in 1ieu 6f loan of such

4
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publicatien or\iﬁ:pﬂace of manual transcription,and\solgly for the'burpose
of nesearfh." o LT L s

1 - 2 h !
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The "Gentlemen's Agreement"-had no binding effect 4gr several reasons:
Amgng others, the persons signing it were not representative of the

generality of the groups concerned. Nevertheless, -it suggested guide-
“Tipes that were followed thereafter by many libraries, and thaf were

to be -referred ta as ;ybasis for working out’a solution to the copyright

issye concerning library photoeopying. It is also significant as an

example of attempts to adapt the copyright law to a new technology by

a practical agreement negotiated between the opposing interest groups. ,

» . R A

’

~

The photocopying problem became acute as copying machines became highly
proficient in producing excellent reproductions rapidly and at steadiTy
declining cost. During the 1960s and early 1970s, the volume of.copy-

' rightéd material being photocopied by libraries, as well as in schools
and elsewhere, ballooned continuously to the point, and beyond the, point,
where publishers -- espécially of scientific and technical journals, and
of educational texts -- expressed the fear that the resulting loss of
subscriptions and sales might. force them to disecontinue publication of

, some of those materials. - ° oL i .

» \l
B ’ .
The problem was given attention in thegpreliminary stages of the program
Tooking toward 'the general revision of the copyright: Taw*, but the .
groups concerned were agreed, when the first gevision bill to be con-
sidered by Congress was introduced”in 1965, that no specific rules. for
Tibrary photocopying skould be incorporated in the bill; they were all
wilking to lTeave the photocopying issue for reso]uQioh by agreement
samong themselves or by the courts under the general principles ‘of tRe
fair use doctrine. . .
— . ) -2 *
Meanwhile, a suit was ;Sﬁt?thtéﬂain the U.S. Court of Claims, Williams
and Wilkins Co., v -Ynf¥ed States, in,which the plaintiff, a pubTisher
of medical journals andV2§ok§, charged two Government libraries, the
“National ‘Institutes of Health library and the National Library of
- Medicine, witK\having~infringed the copyright in several of its medical
journals—by supplying photocopiesdpf articles in thése journals to the
« .staff researchers of NIH and to medical libraries, research institutes,
and practitionérs throughout ghe country. The main gefense (among

)

-~

- - . ’

* See the.Report of the Register of Copyrights on the General4ReviSion

_of the U.S. Copyright Law, pGblished as a ngse Judiciary-Committee

*  Print in July, 1961, at p. 25. oo e e
. . L
-
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others)*argued on behalf of the libraries was that their photocopying

. was a fair use. The case was a particularly difficult one because it

. presented a situation of copying on such a large scale as to strain
the usual limits of fdir use and perhaps jeopardize the economic viabil- .

: ity of publishing such journals; but, on the other hand, copying for
a noncommercial social purpose -- to supply medical and,re]ated scien-
tific 1nformat1on to those engaged in medical research and health mainte-
nance -- as worthy and essent1a1 as any that cou]d be thought to- justify .
copy1ng as- a fair use.

.In.both the initial opinion of the Comm1ss1oner of the Court of Claims
(172 USPQ 670, 1972) and the subsequent decision by the full Court
(487 °F. 2d 1345, 1973), it was noted that fair use is a judicially- .
created doctr1ne that cannot be defined with precision, and that the
House Judiciary Committee, in its Report (No. 83, 90th Cong.) on the
copyr1ght law: revision bill then pend1ng had stated that the principal
factors in determining what constitutes a fair wuse were:

"(a) the purpose and character Oof the use% {b) the nature of .

$. the copyrighted work, (¢) the amdunt and substant1aT1ty of
Athe material used in relation to the copyrighted work as a
‘whole, and (d) the effect of the use on a copyright owner's

8N potential -market for and value of his work."
. i ' , .
% The Commissioner held that the photocopying practices of the two
- Government Tibraries were not within the bounds of fair use but con- .
stituted infringement of- the copyrights.. As he saw it:
“Defendant'ékbhptgcopying is who]esaie copyfng and meets none
of the criteria for 'fair use.' The photocopies are exact.
duplicates of the original articles; are intended to bBe sub-
stitutes for, and serve the same purpose as, the original
- articles; and serve to diminish plaip&iff's potential market é
for the original articles since the photocopies are made at
the request of, and for the benefit of, the very persons who
const1tute the p1a1nt1ff s, market." _ , .
. - <
The full Court d1v1dé5/2\to 3 on the issue. The majority stggssed the -~
social importance of making information readily available for medical ’
research and played down the potential damage to the copyright ‘owner,
concluding .that the photocopying pract1ces of the two libraries were
* fair use. Quot1ng from ‘the majority: op1n1on B ~
"wh11e as we have said, this record fails to show that plain-
. tiff (or any other med1ca1 pub11sher) has been substantially
. . ) -
! ) Aol
1
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harmed by the photoeopying practices of NIH and NLM, it doe§
show affirmatively that medical science will be hurt if such
photoGopying is- stopped. Thus, the balance of risks is
definitely on defendant's side -- until Congress acts more
specifically, the burden on medical science of a holding that
the photocopying is an infringement would appear to- be much
greater than the present or foreseeable burden on plaintiff
and other medical publishers of a ruling that these practices
fall withiq?'fair use.'" ) - ..

-

The majority opinion wound up by calling for Congressioﬁal'}esolution o?
the problem: . -

[N
-

. i M f
"Finally, but not at all “least, we underline again the need for
Congressional treatment of the problems of photocopying... :
The Courts are now precluded, both by the Act and by the nature
of the judicial process, from contriving pragmatic or com-
promise solutions which would reflect the legislature's-choice
of policy and its mediation among the competing inferests...
Hopefully, the result in the present case will be but a
*'holding operation' in the interim period before Congress
enacts iti_gsgferred solution."

The three jdages of the Court of Claims who dissented from the majority
opinion expressed their agreement with the Commissioner's view of the
cgse, saying: . . ; ,
"What we-have before us is a case of wholesale, machine.copy-
ing, and distribution of copyrighted material by defendant's
libraries on a scale so vast_that it dwarfs the output of
many small-publishing companies.. . ‘ .

"It is indisputed that the photocopies in ‘issue here were
exact duplicates of the original articles; they were intended
to be substitutes for and they served the same purpose as the
original articles. They were copies of complete copyrighted
works within the meaning of Sections 3 and 5 of the Topyright
Act. .This is the wery essence of wholesale copying and, with-
out more, defeats the defense of fair use." ° . 1

The minority opinion sought to counter the fear expressed by the majority
that a holding of infringement in this case would result in Stopping
entirely the furnishing éf photocopies needed by medical research@?sif
e minority suggested that those needs could be met by arrangements Yor
icensing photocopying.e

Ed
1




~

The w1111ams and Wilkins case was accepted for review by the Supreme
Court where, after the arguments were heard, the Court split 4 to 4
without an exposition of the reasoning on the two sides (420 U S. 376
1975) The case thus came to an incostclusive end.

. TT—
A.2.5.1 The Copyright Act of 1976. During the proceedings for general
revision of the copyright law, the question of photocopying came up
pr1mar11y and most 1mportant1y in two contexts;.in connection.with
copying by teachers for classroom use in schoo]s, and with copying by
.Tibraries for the use of scholars and researchers. The proposa]s for
Tegislation in each of these contexts were subjects of major contro-
versy. Two sets of provisions evolved in the successive revision b1115,
section 107 dea11ng with fair use generally and containing special '
references to copying for purposes of teach1ng, schoﬂarsh1p, or research;
and section 108 dealing specifically with-copying.by libraries.

e

Sectfon 107, providing that, "the fair use of a copyrighted work...is not
an infringement of copyright," specifies that:~
"In determ1n1ng whether the use made of a wWork in any particular
case is a fair use the factors to be considered shall include --

the purpose and character of tﬁe use, 1nc1ud1ng whether
such use is of a commercial nature.or is for nonprofit

d\eat1ona1 purposes, - ,

thesnature of the copyr1ghted work ,}
the amount and substant1a11ty of the port1on used in
re]at1on to thé& copyrighted work as a whole;, and

the effect of the use upon the potential ‘market for or
vaTue of the éopyr1ghted work." - ~

As noted in the Congress1ona1 ‘committee reports on.the revision b1115,
. this statement of the determining. factors is a distillation of those
stated by the courts in the line of decisions that develﬂbed the fair
“use doctrine, except ‘for the phrase in clause (]) reading !including
whether such use 1s of a commercial nature or is for nonprofit ‘educa-
tional purposes." ' This added phrase was thqught to be witHin the
spirit of the court- ~-developed doctr1ne and was added to the bill as a
concess1on to the educators

e e s ©

Section 107 also spec1f1es, as examples of uses that may be fair use
(if they come within the stated criteria):

>4
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"The- fair use of a copyrighted work, including such use by
reproduction in copies or phonorecords or by any other means..
for purposes such as criticism, comment, news reporting,
teaching (including multiple copies’ for classroom use),
scholarship, or research..." . %

It may be noted that.the parentheticél phrase was added to the bild in
the Tate stages of the Congre
to the educators,

4 5

.
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The language of section 107 pertaining to copying for educational pur-
poses reflects agreements reached between the educator and copyright
owner groups over a period of time. -In addition, the Reports of the
Congressional Committees. on eartier versions of the revisigr bikl
(House Report No, 83, 90th fong., and Senate Reports No. 93}983
No. 94-473) contgained an explanatory:discussion in copsidera
of how the four ®giteria of fair use’stated in‘sectign, 107 woul
to copying by teachers for classroom”use, which also reflected an. .
understanding. betwedqg those groups. "Further, and with more finality,
the House Committée R§port {No. 94-1476 at.pages 67-71) sets forth the
texts of agreements between educator groups on one hand and representa-
tive$ of authors and ‘publishers of books, periqdicals, and music on the
other, stating ‘in precise terms, as guidelines, the minimum standards
of fdir use ‘copying for educational purpeses. These agreements were
reached at the urging of the Congressional committees, after a series -

N A

of meetings between the -interested groups. -
' . R o A

The moye far-réaching problem raised by modern photpcopying devices -~
that of copying by libraries for scholars and researchers -- is dealt
with in section 108 of the new statute. (That section also provides
for copying for certain internal libfary purposes but we are not con- ..
cerned with that here,) In main substance, section 108(d) and (e) per-
mits Tibraries to make,. for any user .requesting it, a single copy of no
‘more than one article or other contribution to a copyrighted collection
or periodical issue or of a smal]l.part of any other work.(such as a
book), or a single copy of an entire work or a substantial part of it
if the Tibrary has first determined that a copy cannot be ohtained.
from trade sources at a fair price. - (This right of a library to make.

“single copies for users §s subject ta certain specified conditions and
'exceptions which we need not degaiJ Here.) .

- : cw e T .

To preclufle multiple copying under the guise of repeated single-copy-

ing, sectgon 108(g) "states .that, whilg the right of a"library to make
. copies extends to 'the isolated and unrelated reproduction...of a single
..copy,..of the same material on sepdrdte occasions," it does not extend

L}
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to "the related or concerted reproduct1on .of mu1t1p1e copies...of the
samé material, whether made on one ocecasion or over a period of time,

- and whether 1ntended for aggregate use by one or more individuals or for
separate use by the individual members of a group;" and to prec]ude
wholesale copying under a systematic program whereby one 1library would
.serve as the source of material for a number of other libraries or per-
sons who might otherwise subscribe for or purchase cop1es, section 108
states further that the right of a library to make copies does-not

extend to "the systematic reproduction...of single or ,multiple copies,"
with the proviso that this does not prevent a library "frqm participating’
in interlibrary arrangements that do not have, as their purpose or effect,
that the library...receiving such*copies...for distribution does so in

. such aggregate quantities as to substitute for a subscription to pr pur-
chase of such work."% :

®

This latter provision of ;section 108 excluding “systematic reproduction"
had beén objected to strongly by 1ibrary groups’, and the proviso to

permit "interlibrary arrangements" was ddded in an effort to meet those
objections. The proviso, however, was thought to be too yague in i
reference to "such aggregate quantities as te substitute for a subsc¥iption
to or purchase of such work." Accordingly, the National Commission on-
New Technological Uses of Copyrighted Works (CONTU) undertqok to Bring the
interested parties together to see if agreement could be reach$d on a,
practical definition of. that phrase, and it succeededs in formuTating a-

set of guidelines “that were accepted by the several groups concerned.

These guidelines are set faorth in the Conference Report (H. Rept. No.
94-1733, at pages 71-73) on the bill which was then enacted. = In essence,
the guidelines state that the "aggregate quantities" 11m1tatlon in the
proviso would permit, for any requesting 1ibrary within any catendar
year, not more than five copies of articles-published in any given.peri-
odical during the precéding five years, and not(hore than five copies

of any other material from any giyen work (1nc1ud1ng a collective work)
during the ent1re per1od of ‘copyright. ) Co

Sok\t was that the complex and multi- faceted resolution of the problem of
adapt1ng the copyright law to the ava11ab111ty of modern gopying machines
was achieved through the legislative process. The one appeal ta thet
courts to- resolve the issue -- the Williams and Wilkins case -- proved

to be futile. As the Court of Claims observed, the problem of photo- '!‘b

copying in its broad and varied aspdcts did not lend itself to judicial
reso]ut1ons, the Court could do no more than o degide whether the photo-
copying done in the part1cu1ar circumstances of the case before it was

or was not an infringement of copyr1ght under the existing law;. Congre -
sional- action was needed to examine the wide range of situations in which
photocopying could be a uséful practice, and to arrive at policy deter-
m1nat1ons that in certa1n c1rcumstances and*under certain conditions
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photocopying shou]d\be permitted free of copyright while other circum-
2 .. §tances and conditions called for subjecting photocopying to copyright
" Yeéstrictions. On the foundation.of the fair use doctrine developed
earlier by the courts, the principles underlying the "Gentlemen's
Agreeiment" worked out initially be some, of the interested groups, and,
the practicdl and equitable considerations presented by the needs of the
several interested groups, Congress was able to.establish,sets of basic
principles and subsidiary conditions. and exceptions to resolve the -*
issues in the variety of situations that had arisen or could be foreseen.
. In this_process Congres$ was aided by the spirit of compromise and ac-
commoedation in which the interested groups negotiated agreements among
" themselves on ;he‘principles'qf the Tegislative provisions and on prac-
tical guidg]ines'for their application. ) ' '

‘

A.2.6 CABLE TELEVISION SYSFEMS oo . <.

During the early 1960s commercial enterpfises began tb be organized to
bripg to subscribers, by méans of new technologies, using special
. antennas located on high points and a network of cables and amplifiers, -
television brdadcasts of stations whose sjgnals could not be received
satisfactorily by the subscribers off-the-air because of the distance
or the hilly térrainxbetween the station and the Tocation of the sub-
scribers. By the middle of that decade such cpmmercial enterprises,
known as- cable ‘television or CATV systems, were proliferating rapidly
and expanding their operations:to carry, more, and farther distanty ,
broadcasting statjons; and it had bé&come apparent that a copyright prob-
lem of considerable magnitude was invblved in their operation. Tele-
vision broadca§%}pnqgr commonly included performances of copyrighted
motion picturesd plays, music, and other works, for which broadcasters
obtained licenses from the copyright owners. Was the refransmissign of
. the broadcast programs by a cable system to its subscribers to be treated
. as a fufther performange’ of the copyrighted works which infring® the
s copyright Jowners' exclusive right of public perfqrmancgi -

" The existence of this probl&n and its economic -importance for copyright
owner's’ and the operators:ef cable systems, and indirectly for broad-
‘casters:, had come to the attention of the Hbuse Subcommittee by the ,
time it held its first hearings, in 1965, op the?initial bill for general

- " revisign of the copyright law. The testimony at the hearings demonstrated
* that the issue was highly controversial, and_that it involved many rami- -«
fications pertdinipg to the economic position and potential growth of *

_cable systems, and their potential impact upon broadcasters,as well as
copyright owners. Jt was.alse evident that the copy?ight~prob1emgggs
complicated by being intertwined with the problems of communication®
policy relating to the-nations' broadcasting system that were gdealt
with by.the Federal Communications Commission. =~ * - Ll '
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In. 1966, after its hearing had beén completed, the House "Subcommi ttee.
formulated a complex set of provisions for.inclusion in the revision
bill ¥ which+it proposed to 'reconcile the divergent views and needs of
the Anterested parties. ‘The Subcommittee recognized that the copyright
problem could not be resolved by a-uniform rule under which all cable
retransmissions would be an infringement, or-not an infringement, of
copyright; it proposed that in spme situations retransmissions by a
cable system-would be exempt from copyright, in certain other situa-
tions their retransmissions would be subject to copyright, in still . |
other situations their retransmissions (of broadcasts from another area)
would.become Subject tq congright only if théy were given advance
notice that.a local broadcadting station had an exclusive license to
show the pségram in the local area, and in yet other situations ,(where
they brought the broadcasts of distant stations into.an area not ade-

LX)

_ quately served by local stations) they would be liable only for payment

of a reasonable license fee.

¢

- (
Megnwhi]e, the problem was brought before the courts in the case of,
United Artists Television, Inc., v. Fortnightly Corp., where a cable
System brought ta its subscribers the television programs of sevetal
stations whose §ignals could not be received satisfactorily by the
‘subscribers because of- the intervening mountainous terrain. The copy-
right owners of motion pictures shown, in the broadcasts retransmitted -
by the cable system sued the system for infringement, * The District’
Court (255 F. Supp. 177, S.D.N.Y. 1966) held that the retransmission
constituted infringement of the copyright owner's excluSive right of -
pubTic performance. On appeal, the Circuit Court of Appeals reached™"
the same conclusion (377 F. 2d 872, 1967). Both'th& District and Cir-.
cuit Courts considered this case to be parallel with those decided &
. generation.earlier, particularly the Remick, Jewel1-LaSalle, and SESAC
cases (reviewed above in theé portion of this report dealing with radio
and television broadcasts); in those earlier cases, broadcasts of copy-
_righted works, andsthe,publi¢ diffusion of receptions of such broad
casts, were held to:be infringing public performance. Of particular
interest here is the philosophical approach stated in the District
Court opinion in the Fortnightly casé as to the judicial applicatign of
the T909 Copyright Law to the riew technqlogy of cable retransmission of
broadcasts: - e T ;

“The updating of statutory language to accommodate it ‘with .»

current technological advances is part of the genjus of‘bgr*«“
law to adapt and to grow. The achievements of modern science

& and technology surpass the imagined marvels of the philosopher's

stone and Aladdin's lamp. The practical necessities of| sueh
an age require judicial recognition of the contemporary mean-
ing of the words of the Copyright Act...

LY
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"It is hardly conceivable that Congress intended the statute
. to be read with a strangling Titeralness so as to require it
- to be amended on a month-to-month-basis as the means of keep-
ing pace with science and techno]ogy The respons1b111ty of . \\
keeping the Copyright Law a 1iving‘law devolves primarily,

.~ ¢ théugh not exclusively, upon the courts whose traditional: .
function of statutory 1nterpretat1on and' construction, if ef-
fectively performed, will achieve%in great measure the desir-
able obJect of accommodating the statute to the realities of

- modern sc1ence and techno]ogy .

, The decision of the District and Cifcuit Courts in this case was destined,
.« however, to be reversed by the Supreme Court: Fortnightly Corp. v.
. United Artists Television, Inc., 392 U.S. 390 (19685 To the surpr1se
of most commentators, the Supreme Court held, in a 5 to 1 detjision, that
the retransmission of broadcasts by the cable system to its subscribers
did not const1tute(a performance of the works in the broadcast-within

the medning of the Copyr1ght Act The Supreme Court approached the
question by saying: ;

2

-~ "At the outset it is clear that the petitioner's systems did
’ not 'perform' the respondent's copyr1ghted works 1in any con-
ventional sense of that ferm, or in any manner env1saged by
the Copgress that enactéd the ]ﬂa W 1909. But our inguiry
cannot be Timited, to ordinary meaning and 1eg1s1at1ve history,
. for this ds a statute that was drafted Tong éfore the develop-
= . ment of the electronic phenomena with whicH we dealhere. In
- .- 1909 radio itself was in its - -infancy;-and television had not
,yet been invented. We must read the statutqry language of 60
years ago in the Tight of drastic techno]og1ca1 change."

evertheless, the Court held ;that the cabTe retranSm1ss1on*Was not a
performance" under the Act. It reasoned: ,

“Broedcasters héVe judicigT?y been treated as.exhibitors, and
viewers as members of a theater audience.. Broadcasters per-.
(flmb&h”d form. , Viewers do not perform. Thus, while both broadcasters - -
4w and v1ewers p]ay crucial roles *in the total television pro-, )
cess, @ line is drawn -between them. One is treated as active -
. performer; the other, as: pass1ve.benef1c1ary ~

"When CATV is cons1derep in this framework, we'conClude that it
‘ .. falls on the viewer's side of the Tine. Essentially, a CATV
" $y&tem no more than enhances the v1ewer s capacity to receive ¢
"the broadcaster's signal; it prévides a weT] located antenna’

with an- eff1§1ent~ponnect1on to \the viewer's te]ev1s1on set "

-~
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In his lone dissent, Justice Fortas agreed with the lower courts that the
cedents of the Jewell-LaSalle and SESAC decisions should-be followed
here. He observed that any decision of the Court -- either that CATV
systems were liable for'copyright infringement, or that they were not --
had dangerous 4mplications for one party or the other, and@gommented:

LJ

3

"Our' major object, I suggest, should be to do as 17ttTe® damage
as possible to traditional copyright principles and to buginess
relationships, until the Congress legislates and relieves the
embarrassment which we and the interested parties,face."

Justice ‘Fortas said that the majority opinion abandoned the teachings' of
. the precedents "in an attempt to foster the development of CATV", and
he had noted earlier that "it is datkly predicted that the imposition
. of full liability upon all CATV operations could result in the demige of
\  this new, important instrument of mass Communications." The majorit
opinion, in a footnote, said that the result of following the Jewell*
LaSalle decision here would be such "as retroactively to impose copyright
TiabiTity where it has never been acknowledged to exist before." These
_brief’quotations suggest a plausible explanation of the surprising
result reached by the majority, namely, the argument which was made by
the cable system in this case that a holding of infringement would sub-
ject existing cable systems generally to retroactiwe liability of such
aggregate magnitude as -to destroy many of them.

* »
¥

It should be noted#pecifically that both the majority and dissenting
opinions in the:-Supreme Court decision in Fortnightly, as well as she
lower court decisions, took gognizance of the ongoing consideration by
Congress of the copyright problem of cable ‘retransmissions, in the con-
text of the general revision of the copyright law, and suggested thaty
the problem in its complex and varied aspects calletl for resolution by
Corigress 'in the maoner permitted by the flexibility of legislative
jmprovisation. (We havé& already seen the same thought echoed in the
Court of Claims decision in Williams and Wilkins.)" &

. . . . /
. A few years later, in 1974, another case involving the copyright liability
of CATV, systems was before the Supreme Court. In this case, Teleprompter| .
* Corp. v. CBS, 415 U.S. 394, the cable system, using microwave relay e
equipment, brought_ to its subscribers the signals of far distant broad-
cast stations. that could not have been intended:to be received by them.
_(We Teave aside ‘the other issues in this case that are not relevant Rere.)
The District Court, in which this case began held (CBS™ v. Teleprompter,
355 F. Supp. 618, S.D:N.Y 1972) that the Supreme Court dectsion in |
Fortnightly applied here; it considered the function of the cable system
in importing distant signals to be no different in essential Chardcter
from the™function of the systemin the Fortnightly case as analyzed by

*

-
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, the Supreme Court. The Circuit Court of Appeals held otherwise (476 F.
2d 338, 2d Cir. 1973); it thought that the Forinightly decision of the
Supreme Court established the' governing hwle where thewgigv served. to
bring the signals of a local broadcasting station to pe™ons in the
adjacept community who were prevented from receiving them directly only
because of topographical conditions. #hen the CATV imported distant

. signals, the Circuit Court held, it did ore than merely prov&d1ng an
antenna’ﬁgrv1ce, it brought the broadcast programs to a new audience

+ that could not have received them even with an advancéd antenna such
as CATV used in the community, and in_do#ng.this it was "funct1ona11y

.equ1va1ent to a broadcaster and thus should jbe deemed to 'perform' the
progrqmm1ng distributed to subscribers on these 1mported gtghals." . ¢

Ve

The Supreme Court, in its maJothy opinion, _agreed with the D1str1ct
ii urt's view that.its ruling in the F ortn1ghtlx case applied, to the

TV 1mportatﬁon of d1§£ant signals since, it thought the function of
the CATV™in providing viewers with the means of receiving broadcast
signals is_gssentially the same. The majority op1n1on also reJected o
the argument that copyright 1iability should be imposéd upon the imp
tation of distant signals beqause the CATV was thereby diluting the
value of the copyright owner's market for,licensing broadctasts by sta-
tions in the area to which the distant s1gna]s were impofted.

Ky \
v

) Aree Justices d1ssented strongly, two of thenyﬂot hav1ng part1c1pated
" in the Fortnightly decjsion. The dissenters indicated that they .~
. thought the For?n1gﬁt§§§dec1s1on itself was.wﬁgng but that, accepting
that decision now, the mportation of /distant signals presented a dif-
ferent case in which the ATV, was functionally equivalept to a broad-
caster. In_.gge of 3he twa d1ssegt1ng opinigns, by Justice Doug]as wvth
gige concurﬁfﬁﬁe of”CHwef gg§t1ge Burger, it'was said: .
"Th 8pxr1ght Act .sgives tﬁe oﬁ%er dﬁ a copyr1ght "the ex-
clusiwe.pight'.te pre eﬂtuthe creat1on 1nvpub11c for prof1t'
and to ¥8ntrol the m nne#“or method by #hich.it is 'reproduced. -
A CATV that builds_an antepna t0‘91 K up‘felecasts in Area B - / :
. and then_transmits it by ;ig?e toAred: & is’ ‘reproducing the i
, copyrigh#¥ work not pursua to“a 1cense from the owper of, the |
~ © copyright but by theft. That is not “encouragément o the” . |
production of literary. (or artistig) works, of 1ast1ng benef1t
to the world” that we exto]]ed 1n.§aze¥ v. Ste1n

\ -

Rechannqi1ng by CATV of thg,%Hréted programs robs the copy-
) g r1ght owner df his chance for mdngfary reward through adver-
M tising rates on rebroadcasts in the 'distant area and gives thogﬁ
. T monetary rewards to the group thagggas p1rated the~copyr1ght "
N\ - .

- 4 .

.
. , . {

. ' . a4 e ‘ ’ L "
I ' ’ 'lqu ‘E ' ® . o, ) ]
‘ . } ) : Lo . . !
L . RO A-57 R S -




- -

Again in the gevera] opinions in the elepro ter case, "as in ortn1ght1x
the courts called for Longressional action as the way to.résolve the -
-complex issues of cabl& TV transmissions of broadcast programs. As the
Circuit €ourt- of Appeals put it: )
)

"The complex prob]ems represented by -the issues in thﬁs case

are not readily amenable to judicial resolution.. We hope

that the €ongress will ip due course legislate a fu]]er and

more flexible accommodat1on of competing copyr1 ht, anti-

trust, and communications policy considerations® consusteﬁt

with the challenge of modern CATV teohno]ojy "
’ ]
What we see.reflected in these disparate decisions in the-Fortnightly
and Te]eprompter cases is, first of all, the realization that the basic
Tssue of the copyright Tiability of cab]e systems for their transmission
of broadcast programs cannot be resolved sat1sfactor11y by the simple
yes-or-no answer of a judicial- decision, but requires a multi-faceted
formulation that can he molded only through the Jegislativé process.
Further, inasmuch as the courts must decide particular cases presented
to them in the meantime, we see a conflict among the judges between the
desire to extend the pr1nc1p1es of the copyright law as it exists so as
to give the copyr1ght owners .thé benefit of the -.economic value of their
works as used in a new medium, and the desire to promote the -development

d growth of the new medium for the benefit of the public by sh1e1d1ng
jt from the heavy burden that would be’imposed_by. hoEd1ng it fully and

retroactively liable for copyright 1nfr1ngément

A.2.6.1- The Copyright Act of 1976. As we have already- noted bills for
the genera] revisjon of the copyright law, including proposed provisions
on the CATV problem, were under. consideration by Congress ‘during the
time that the Fortnightly and Teleprompter cases were making their way
. through the courts. The controversy over the CATV issue was So intense

". that when the revision bill first reported out by the House,Judiciary

“ Committee was depated by the full House in 1967, the opposition to the |
CATV proV1s1ons‘£a§ strong enough to force the proponents of the bill to,
agree to deleting the entire section deaT#%g specially with CATV trans<

: m1ss1ons, and the bill was passed by the Hbuse without any. resolution of -

the -issue. For several years thereafter the revision bill’ Tanguished
in the Senate, ma1n1y because of the 1ntractab1e dispute, over the CATV

issue. ~
. k§\§§ w111 not- tract'th?/tw1sts an&-turns taken in the prOV1s1ons of ]

the.successive revision bills degpsng with the CATV prob}em, they were
changed suH%tant1a11y from the vewsion in the bill of oné year to the
bill of the next. Nor will we recount the series-of regulations pro-
posed and 1ssued by the FCC to control the carr1age of -broadcasts by

‘ .
w _' ,
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cable sf%tems or the step§ by which the' interested .parties - copyright *
owners, CATV.operators, and broadcasters -- ultimately reached agree- .
ments on the essential points of a legislative solution. What finally '
emerged wasma’qug%px and highly detailed setgof prgvisions in section®

111 of the revisior bill based on two main premises® That commercial

cable systems should have a compulsory license for those retransmis- -

‘¢ .-sions of broadcasts that were authorized by the Féderal Communications
Commission, and that they should pay copyright royalties in a Tump sum

under a formula fixed initially in the statute. Omitting many of-the
details in the complicated structure of section 111, the Copyrighp‘Act N .
of 1976 provides in main substance that: _ . .

_Ticense by filing certain pertinent information in the

-0f agcount giving the specified information neededgto

~ smaller systems.

5 . 3~
R J

A cahble system may obtain a compulsory Ticense to retrans-
mit the broadcasts of those stations whose signals the
system is authorized. to carry by the FCC. It obtains.the"

Copyright Of¥ice. N

A cable system-will be fully 1iable for copfright-in- R
fringement if it willfully or repeatedly retransmits the' °,
signals of a broadcast station that the FCC has not auth-
orized it to carry, or if it willfully alters the content
of a broadcast program or the accompanying Commercial S

advertising. . . - .
Under the compulsory license the cable system must deposit
semiannually with the Register of Copyrights a statement -

determine the sum it is required to pay as the roydlty. fee :
for the preceding six months. The royalty fee is computedl )

on the basis of -specified percentages of the gross '
receipts of the:cable system from its subscribers fom its -
retransmission service; the percentages are fixed on a
s1iding scale” accarding to the numberf and character. of °
distant,stations whose nonnetwork programs are Hmported by
the cable system, with a special fee schedule provided for

. _/Qh

L}

. N ‘ T ] \4
The aggregated royalty fees are to.ber distributed, as de-
termiried by thd Copyright Royalty Tribunal (established

under sections 801-810 of the Act), d%ong the copyright

owners who file ctaims for‘theiq works that were included . .
in. the nonnetwork p ograms of distant broadcast stations

carried, by the cable ¢ystems. The Copyright Royalty

Tribunal is also authorized to reyiew and-adjust the roy- . #
alty rates from timekto time unden, standards stated in

the Act. z ) .
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A.2.7 MICROFILM, VIDEOTAPE, AND COMPUTER PROGRAMS

When-the Copyright Office first received, as a deposit for copyright
registration, copyrightable textual material on microfilm, it had to .
make' a decision on what appeared, at ledst at first glance,” to be a *
doubtful question: “In view of the 1908 decision of the Supreme Court

in the White-Smith case -- holding that a "copy" of a work had to be
visually perceptible -- could microfilm reproductions pf a work qualify

as the "copies" required by the 1909 Statute.to be deposited for regis-
tration? ' The effect of the White-Smith Tuling had been avoided in sub-
sequent legislation and court decisions dealing with sound recordings, -
but the vuling itself had never been overturned. ’

| /"he wor by

. &

k could not, of colrse, be read from the microfilm with. the naked
eye. It could, however, be made plainly visible and readable by placing
the microfilm in a reader, a device-that magnified the text in the
microfilm. On this ground the Copyright Office decided that the White- :
Smith rulind on piano rolls of music, which could not h made the ‘
music visually perceptible by "any means and was not intended to do so, ”A\\
did not preclude its acceptance as a "copy," of.a microfilm from which
the textual work was intended to be, and could be, made visually readable

. with the aid of a device readily available for that purpdse.

v . €

' ) v .
The Copyright 0fficte ‘was presented with the same question again when it

. received, fiy copyright registration, a motion picture produced on,

videotape. Nothing could be seen on the videotape itself, but when used

in a projector designed for thé purpose ‘the videotape wouild feprodudﬁ}”

plainly the visual images copstituting the motion picture. Following

its reasoning with respect t0 copyrightable text on microfilm, the

Copyright Office concluded that it would accept yideotape_recordings as’

deposit “copies" of motion pictures for purposes of copyright regiStra- A
.“tion. - ) s - - -

The Copyright Office was faced once more with a similar question when it
was asked to register copyright‘claims ih computer programs embodied in ™
magnetic tape. On the preliminary question of whether the®rogram it-
. self, consisting of a series of instructions. by whick a computer could *
be made to operate as directed, was a copyrightable work, the Copyright - .
Office took the position, in substance, that,if the instructions would
“constitute a copyrightable work if printed in the form of a book, they
would be copyrightable in the form of a computer program. The question -
remained of whether the program, in the form aof punched card or magnetic
tape, from which the .instructions could not be read, was accdptable for
copyright registration in view of the White-Smith ruling. The-Copyright
Office concluded that its reasoning with respect to microfilms and

~
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videotape should be extended to the punched cards or magnetic tape
’bearing the copyrightable program, since the copyrightable series of
instructions could be made readable by the human eye in the printout or

. . Pprojection from the computér. It may be noted that the Copyright Office

~~— announced its conclusions regarding the acceptance of computer programs
for copyright registration in.a circular (No. 61, issued initially in .
1964) expressing some doubt about its conclusions in the absencé.of any |
court ruling on the precise questions involved,.3and stating that it would
require the deposit.of a‘'printout or other readable form of the program,
“in addition to copies of the form in which the program was published, in .
order to identify the copyrighted content of the program, .

The foregoing account illustrates how the Copyright Office may-play a o
role in the adaptation of the copyright Taw to new technologies. Its . )
Fonc]usions concerning the copyrightability apd,registrability of works
embodied in microfilms, videotapes, punched cards or magnetic tape.have
not been tested in' the courts but have generally been accepted and =~
followed in practice by the groups concerned. , ‘.

’

-

= The- new Copyright Act of 1976, removes any lingering doubt as to copyright .
protection or registrability of works embodied in fqrms whigch the work
is not visually perceptible but from which it can be made perceptible
by the use of a machine or device. As we have noted earlier, the. new ~9
Act, in section 191, defines "copies" as meaning: X ’

"material objects...in which a work is fixed by any method  now .
known or later deveLpped,*anS from which the work can be per- .
ceived, reproduced, or otherWise communicated’, either directly -~ -
or with the aid of a machine or device." : ; %

‘. "
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A.3 PROVIDING TECHNOLOGICAL EXPERTISE TO THE JUDICIARY
. | S '
The following d1scuss1on is respons1ve to the task as stated 1n these
. terms: - ‘ . . : ’
v , # .
’ "Discuss the utility of institutionalizing, by any appropriate
' new means,, the provisjon of technological expertise to the . '
judiciary with specific application to copyright Titigation."  ~ .V

. Thus,-in particular cases the court may need to be informed, on an'ad

“mechanisms of a sc1ent1f1c technology 1nvo]ved in the issues it'must
jdec1de .

. in the case, the issues ‘they raise, and the rationale advanced for the .
" proposed dec1sion Witnesses offered as experts in aJpart1cu1ar field

_expected to‘elicit the technical intelligence needed by the court to -

LN

It is 1nherent in our judicial system that the courts way be called upon
to render judgment in an infinite var1ety "of cases involving some
element of technology based on the various physical and social sciences.

hoc basis, of the fundamental theories and operat1ng pr1nc1p1es and

A}
) )
Over the years procedures have been 1nst1tuted whereby such 1nformat1on3
to the extent considered nec®ssary,. is furnished to the courts. It is
characteristic of “the adversary process-in oyr judicial system that the
parties to litigation are expected, through their counsel, .to present
testimony to the court, ;- including testimony by experts in a special-
ized field of know]edge where necessary -- explaining thersalient facts

of knowledge are required to be.qualified as such, and their examipa- - .
tion and cross-examination, 1nc1ud1ng .questioning by the:judge, are

render an informed decision. Also, in the course of a trial or hearing,
the court may be given a physical demonstration of the operation of a
technolpgjcal device or proces§ : . Y

- . ° . ’ ! ;
Courts are also given memoranda and briéfs prepared for counsel for the
parties, which purport to explain fully and persuasively thé& factual o
data -- including the technical information considered pertinent -

as well as the legal analysis and arguments, -that make up the case for

- each party. And the court, if it feels the need for further informa--2° P

tion, may.call for the subm1ss1op of-additional memoranda or briefs on~

) spec1f1ed subjects.” 'In cases of*general importance the courts often

recejve 1ﬁformat1ve memoranda and briefs also from interested persons or

: organ1za€TDns other; than the parties.to the case. Andj of course,

judges may gain the' information they need through their own research or
through research ‘conducted for them. by their a1des. ' —~
L4 . ! . ) {
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- The procedures mentioned’ above comprise those most generally used-to ?
.inform the courts.of the facts and issues that must be known to them as
the bases! for their‘fudgments,*and these prqcedures have apparently been
found adequate for the purpose in most 1itigation, including the usual °
run of copyright cases in which such technologies as may be involved are.
_old and so well known as to be taken far granted. = .

L4 . ! “ -

Ify in extraordinary cases,zother means- are needed to provide technolo-
gical expertise to the judiciary, there are several prototypes that

might be adapted to serve that need. Thus, in a few areas of the Taw

where the cases involve technical questions of a specialized character,
special courts have been established to decide contréversial issues:

for example, there is a special Court of Customs and Patent Appeals for

the review of contested rulings by the Patent Office on the v3lidity of
patent claims, as well as rulings by the. Customs Bureay on customs mat-
ters; and a special Tax Court has been established to decide cases in-
volving liability for Federal taxes. “ Spetial courts have also been
established in -the States to deal with cerfain classes of social prob-
lems, notably juvenile and domestic relations courts. Judges of these .
special courts are expected to be or to become experts in the particular .
field within their jurisdiction. - '

L3

.

M

‘Another means that might be employed to provide the .courts with exper- * °
" tise in scientific. or other technical fields is to have -specialists. in
those fields attached to the staff.of the court or otherwise serving as
consultants to 6he~qr a group of cotrts.on a regular basis. As an in-
stance of this, many' juvenile and domestic relations courts and some
_criminal courts have speciatists, such as physicians, psychologists, and
~ social workers, serving as members of .their, staff or as consultants to
conduct examinations or investigations and advise the judges. It may not 3)'
be practicable to staff the Federal courts. with. expérts in she vdrious
branches of science and technology, but perhaps they -could be ¢alled in
As consultants as and“when needed: - . C . ,;
- 4 ’ ' - ' j
The evolution of regulatory and similar administrative agenciqg of - the
Government also suggéSts ways that might be developed to provide the ,
courts with technicatl ‘information. Those agencigss are somewhat com- .
parable to courts in 'that they exercise quasi-judicial functions in
interpreting the broad provisions of statutes and applying them fo ¢ T
“specific situations. To assist in their performance of these functions
the agencies employ specialists Nin various fields to assemble :informa- _ .
" tion on technical subjects and to evaluate the significance: of that
" information for the gwidance of the agency-in making decisiong. It
might be feasible to make arrangements, whereby the expertise of the var-
‘ ious Government-agencies could be m%ggkgyailablé to the courts ‘in a regu-
’
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Are special institutions or procedures.such as those mentioned above
needed in copyright 1itigation involving new technologies for the
production or use of copyrighted works? This comes down to a matter of
opinion on which analysts of the question may differ. We believe the
answer is: no. As we see it, the judicial decisions in-copyright cases,
as exefiplified by those reviewed earlier in this study -- (and-they are
more concerned with technologic3l aspects than are the bulk of copyright
'cases) --, indicate that the courts have been adequately informed,
through the judicial processes and procedures now used, on the new
technologies involved, to enable them to rquidjntelligent and appro-
priate judgments. . )

- :

It is evident that patent law, for example, deals essentially with pro-
ducts and processes of the physical sciences and technology, so that a
fairly thorough knowledge of those fields is requjred in deciding many
-of the questions that arise under the patent law. But the copyright law
is quite different in the natube-of its subject matter -- works of
authorship. -- and in its central concerns with the reproduction and dis-
semination of such works; the technoldgies involved in the means of
reproduction and dissemination dppear to be no more than incidental to’
the main issues-which relate to the economic and social vajues of such
works and thetr uses. .So, it is generally enoug&, in copyright cases,
for the court to be informed of the basic features of the technologies
involved; the court does not need to acquire the detailed knowledge in
depth of an expert in the technology. ~ ‘

)

This last observation is well jillfistrated by the Fortnightly~case: " The

~\\District Court devoted twelve pages of its opinion to a detailed expo-

sition on the technological procesges involved in the cabte system's
retransmission of broadcast signals, ds throwing Tight on the question
of whether the cable system merely relayed those signals or transformed
them into new signals constituting a new performance of the content of
the program (though this was not the sole basis for the District Court's
degision). Both the Circuit Court of Appeals and the Supreme Court
disavowed this technological analysis as a basis for de¢iding the issue;
- "nstead, they leoked at, the functional purpose and effect of the re-
transmission to decide WhetheE it was a performance comparable to that
of a broadcaster (as the Circuit Court held) or was merely a passive aid
to the viewer's rec ptignﬁaf he broadcast (as the Supreme Court held).

Commentators Rg¥e criticized some court decisions in one copyright case

or another as feflecting *he court's lack of understanding of cextain

principles of the copyright 1Fw; but it would be hard to find any, com-

plaints that thg ceurts have reached erroneous conclusions because they

. did not understand the technologies involved. in the use of copyrighted
works. » o '

3
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AG THE COPYRIGHT-LAW IN-RELATION TO COMPUTERIZED | . .
' INFORMATION SYSTEMS . -

~ 4

-

A.4.1 BACKGROUND ‘ . -

N - , B . ! -

A.4.1.1. Legislative History. During the initial hearings in the House  ~

. of Representatives in 1965 on the bill for general.revision of the T

. copyright law, %ome sketchy testimony was presented on the problems R
then anticipated concerning the use of copyrighted works in computer !
systems (Hearings op~H.R. 4347, B9th Cong.). .In its Report in 1967 =~ >
based on those hearipds (House Report No. 83, 90th Cong.) the House -
Judiciary Committee‘%ajd: oo -

2o W
~

"Although it was touched on rather lightly at the hearings,(&

the prob¥em of computer uses of copyrighted material has
attracted ncreasing attention and contrayersy in recent = ..
months. Recognizing the profoundzimpact that information -
storage and retrieyal devices seem destined to have on author- A
ship, communications, and_hHuman life®itself, the committee
is also awzre of the daiigers-of législating prematurely in
this area 6f exploding technology." :

/

Even while it spoke of legislating prematurely, the Committee went on
to express these opinions: . - . o ; : o )
. ‘ . ‘ . /
"Thus, unléss the doctrine of fair use were applicable, the
. following cemputer uses could be {dnfringements of copyright -
= under’ section 106+ _yeproduction of a work (or a substantial
) part of it) in any tangible form (paper, punch cards’, mag-
netic tape, etc.) for input-into:an information storage and
‘ retrieval system; reproduction of a work or substantial “parts;
-. . of it, in copies as the "print-out’ or output-of the computer;
o preparation for input of an index or abstract:of the work ;g )
‘ complete and detailed timt it would be considered a "deriva= -
; . tive work"; computer transmissiop .or display of a visual o
A image of a work to ohe or more members of'the public. On the .’
i other hand, sinte:the mere scanning or manipulation of the ,:
contents of a work within a system would not involve a repro--

-

v

wn—

L [
oo ", duction, the preparation of a derivative work, or a public '
. distribufipn, performance, or display, it would be outside 3
- the scope of the legisiation.” ’ ‘ . b 1
- : '
“p S : i
These problems of computer uses of copyrighted works were'discussed _
. thereafter at much.greater length during the Senate hearings in 1967 o' .
A ro Co
L . I,buy N .r"\:
. -®  A-66 N L o
g * .
& - J ‘




the general revision bill (
mony at those hearings on'b
argued in support of the op
(No. 83). The testimony on be
users, was critical of those'
copyrighted-materia] in compu
right control, and insisted th
lative conclusions on the*is<u
.Witnesses ‘on both 'sides that ma

ehal

a

inions Stated in the
half of user groups,

opinions; suggested th
ter systems sh

es.

¢,

Hearings on S. 597, 90th Cong.J. The testi-

f of authors and publishers generally.

House Commitfee Report
especially academic
at some uses of
ould be exempt from copy-

t it was premature to reach any legis-
There were suggestions by some

ny of the controversial aspects of the

,problem could be resolved.if a central
establishéd to license computér usSes o

“clearinghouse" ‘system could be
asis

f copyrighted works on a mass
es. ,

. v

upon payment of preestablished royalti .
N ) - . f . '
ped among the interested groups’ that tﬁz
ed further study before they could be
gislation. Two legislative provisions
One was the provision to establish -the
hnological.Uses of Copyrighted Works
ecember 31, 1974-as part”of.Public Law

Subsequently ‘a consensus develo
problems of computer use requir
dealt with satisfactorily in le
emerged from that consensus:
National Commission on New Tec
(CONTU) which‘was enacted on D
93-573. “This)act states:

“The pur

pose of the Commission is to study and compile’ data
on: o+ e : B . .

N

. .(1) the reproduction and ‘an

use of copyrighted works of
authorship -- . T

~, . - s

in conjunction-with automati
storing, processin
information, and

C systems: capable of
g, retrieving, and transferring
by various forms qf-machiﬁéﬁreproduction...

by the application or inter-
Systems or machine reproduc-

o~ (2) the creation of new works
vention of such automatic
- tion® | )

o~
-

inal report within three yeérs (by December
tions as to ¥such changes in copyright law
y be necessary to assure-for such purposes access

s+ andyto provide. recognition of the rights of copy-

The\tommission§is to make a f
31, 1977) with'its recommehda
-0r procedures 'that ma
to copyrighted works
right owners."

4

) . ) ¥

E 3 oW .
The second provision resultin
cerned was section 117 of the
substance that the law pertain

v

g from.the consensus amond the parties con-
new Copyright Act of 1976, providing in
ing to computer uses of copyrighted works

@
- \
.
;
. .
<
N
7/ s
N
>
.

156
A-67

»

-

v




€

PR

e

I

N2

in effect on December 31, 1977 (the day before the new Act becomes’

effective) would continue to be in effect under the new Act. Sec-
tion 117 states that the hew Act -- ' '

"does not afford to the owner of copyright in a work any
greater or lesser rights with respect to the use of the work
in conjunction with automatic systems capable of storing,
processing, retrieving, or transferring information,.or in
conjunction with any similar device, machine, or process, than
those afforded to works under the law, whether title 17 or

™ the "commop law or statutes of a State, in effect on Decem-
ber 31, 1977, as held applicable and construed by a court in
X an action brought under this title." '
What the applicable law now in effect may be is uncertain, but it appears
to be unlikely. that any major issue of computer use of copyrighted works
will require-a decision in the very near future. . \

h

i

A.431.2 Interested Gréups. The wide range o

i
in

terest grbhps having a
he generation, dis-

fifancial, professional, or service interest
sem}nation or use of scientific and technical information that might be
~in computerized systems is reflected in the 1ist of persons aad

use

organizations by or. for whom testimony was presented
or whose interests were referred to, during the Congres-

computer uses,

on the issues of “

siona], hearings on the copyrigh

t revision bil1s.  The interest groups

-

- identified in those hearings and in gther\literatUre on the subject . 7

‘o 1nc;ude: % ‘ .

R N
Authors of textual, graphic, and-other kinds of works 1in
the variogs field of science and technology.’ '
Commercial publishers and nonprofit pub]iéhers (such as -
scientific societies) of journals in the various fields of
science and technology. These journals appear to be the
copyrighted works most used in scientific and technical
research, C A '

Commercial publishers and nonprofit publishers (such as
university presses) of books, monographs, graphic and
other materials of a scho]arky or’informational character.
Included here would be the p! b1ishers of cyclopedic works
e ls. " A

.and educational mat

Producers and publish
and factual data.

: Libraries,iespecia]]y arge re darch, university, and
industrial libraries. ‘

of compilatigns of bib]iogfgphic

\
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2 ' ' . ,
. A.4.2—.» SCOPE OF THIS SECTION = - .- - ° e ‘. ° }F :

-- Educators and students, espec1a11y at the co]]ege and -

. university 1evels N
-- Industrial and nonprof1t research organ1zat1ons and indi- - . -
. vidual researchers, 1nc1ud1ng professiondl practitioners .
and sociéties, in the various fields of sc1ence9and tech- N
nology. . .. ) N -

-- Producers of computer haréware and software.

-~ 0rgan1zers and operators of computer1zed information serv1ce
systems.

-- Commercial indexing and data search services.
+ =~ Other specia]ists'in computer and ihfofmatioh'tethno]ogies.

These group1ngs “could, of course be arranged in many other ways, and
there is considerable overlap among the groups as listed above. For

, example, educators er researchers may also be authors: some~journal
publishers also publish compilations of data;*and a future may be
envisioned in which pub11shers or 11brar1es are also the operators of
computer1zed 1nformat1on serv1ce systems

A.4.2.1 Computer Programs.' We have -referred above, in section A.2.7
of this report, to the ayailability of copyr1ght protection for com-
puter programs. The broad quest1on ‘of protectjon for computer programs p,
. was not intended to be a primary subject of this report; but it is tan-
gential to some of our main subjects; and we will supp]ement the earlier
referenceé to their copyrightability with a brief review below, in
section A.4.3, of the extent of pratéction afforded to computer programs
by copyright. Because, as we shall see, copyright _protection is limited .
essentially to copying the p am as written, broader protect16n under -
patent principles, extending to the process or algorithm embodied in n
the program, has been advocated by some. parties but has been opposed
by others. The issues of protecting computer programs under patent
principles, or by contracts based on the law of trade secréts which
some program producérs have re11ed upon are comp]etely outside the
. scope of’ th1s report. , <

+ K.4.2.2 Data Bases. The much- hera]ded "information exp]os1on" -- the -
massive proliferation of published material during the last few dec-
‘ades -- has greatly emphasized thé need of scientific and technical

, J/ ) ‘s . : 2
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. the accessible bibliographic pub]icqﬁio%s

in relation to data base s

’
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researggars for two capabjlities; firsf, they must be enabled to Tearn
of, and to segregate from the steadily growing flood of published mat-
erial, principally journals, those particular articles that appear to
be pertinent to their fields of research and to their current inquir-
ies; and second, having identified- the articles that appear to be pert-
inént, they mu?t be enabled to obtain copies of .those drticles for
study. ’ . ‘

°

The conventional effort to meet the first need -- identifying the pert-
inent articles -- has been to confdile and publish in printéd form -
varjous kinds of bibliographic indexes and abstracts of the mass of,
published articles, These bibliographic-publications have been.indis-.
pensable research tools; but even in any one specialized field, a '
researcher seeking comprehensive coverage of the pertinent sources
would need to review a number of indexes and collections of abstracts,
which he would generally nog be able to do efficiently and might often
not be able to do at all, becausé of theihigh cost of-acquiring al]
or most of the relevant bibliographic publications,.and because it
would take too large a portion of his wdnggng.time to review.all of

3 nd identify the articles of
ipterest tq him, N . ‘ . ' o

. T Ny

. N
- . N

_*Computer technology has offered-a meénS'pf solving.this problem. Bib-

{iographic indexes and abstracts can be prepared or reproduced in the.
form.of machine-readable data bases and placed in comput ed informa-
tion systems. Such computefized systems make it possible fdr a re-
searcher to find'and select, quickly and with a high degree of acturacy,
from the mass of articles indexed and,abstracted in' the data bases;
those which appear to pertain to the particular subject of. his research.
A large assemblage of data bases; cotipled with a modern telecommunica-
tion system apd available terminals, can enable researchers located at a
distance to make a fairly comprehensive search, in a very short time,

of the published articles Eh-their,specia]ized fields. _ |
[ B - P |

Several such data base sységms'are Tiow in operation and some of them
include copyrighted data bases leaséd by thé system from the copyright
owners. Data base systems of this chargcter present prime examples of
computerized information systems using copyrighted material. Many of
the copyright questions that are seen as likely to arise #n cofjnection
with the use of copyrighted material in computer systems can bés posed

in the context of data base systems. Those guestions will be -gonsideyed

gstems in section A.4.4 of this report.

P

A.4.2.3 Suppiying Copyrighted Documentgl The secand of _the researcher's

needs -= to %gfain the ful] text of the articles he finds pertinent --

o i LN / .-
. : . ' 15:
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. Presents a different situation. Even though the costs of computer } .
storage of textual materials can be expected. to be reduced very :
substantially over the next decade or'two, the costeof full-text com-
puter stordge might still be extremely high as compared-with other
effective means of storing a Tibrary of many articles from which copies
-could be provided as needed. Such other methods would, include,’ for -
example, the storage of articles in micraforn from which reproductions '
(either in microform or in printed pages).gpuld_be supplied readily

v .

and at small cost-by mail. .
. ° 4" s ) - . - ) \} ? - . o N . .
It seems highly probable that the supp]yin@ of copies of journal arti- -.
. «cles as needed by researchers will continue, for a Tong time to come,
_to be a function primarily of the publishers or their Ticensees.
Severdl commercial organizations, operating under 1icenses from_a,
1arge’ number of Publishers, are now in the business of supplying copies
of . documents on* order. A few of these organizations provide a data

base search service, and-supply copies of gocuments in cdnjunc;ion with
that service¥ Such arrangements will probably expand: ’
. s i . ° ) N R . Al

Insofar as publishers and their licensees do not,f&1f111 the function
of supplying-copies of documents adequately and exﬁeditious]y, 1ibra79\
ries will no doubt continue to be called upon to supply "photocoptes'’,
(Perhaps a Tibrary maintaining a large collection of journals will be

an adjunct to ‘a computerized data base system.) In that .case, the
copyright questions relating to the supplying of copies of articles to
researchers will -be those. pertaining to Tibrary photocopying. We have
already referred briefly to the copyright aspects of library photo-
copying in section A:2.5 of thisjrepprt. Further consideration -of .
that subject is beyond the scope of this report, except for the reldted
matter (which pertaims also to computer Storage and retriéval of copy-
righted works) of the possipility of establishing central clearinghouses
for the mass licensing of copyrighted works for- reproduction. The .
.subject of clearinghguses will be considered in sectiopA.4.6 of this
. report, e ‘ Ty

»

< ! ' . J = ’
As indicated above, it ‘does nbt seem likely that mputer storage of ~
any large mass_of documents will be common 3n the {foreseeable future.
However, ther& have been g, number, of instances of full-text input
of copyrighted. works into computers for var#ous purposes ‘such as
analysis or indexing of the work, or reproduction of all .or parts of
the work for review. And there are a few instances of computer storage
for retrieval of a fairly large volume of documentary material. Some
computerized law reSearch services, for example, contain the full text
of many statutes and court decisions (which, it may be note®, inciden-
tally, are not subject to’copyright) together with related notes, ab-
stracts, and ‘commentaries (which may be subject Yo copyright).

‘o
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We shall assume.that full-text input of some kinds of copyrighted .
material will become more common eventually. As previously mentioned,
many of the copyright questions that might arise in connection with'\‘6
full-text storage of copyrighted works will be similar- to those that .
i11_be discussed in the context of data base Systems in section— -
A.4.4 below. The questions that we see pertaining specially o full- '

- text storage and retrieval will be reviewed in section A.4.5.

‘ '
A.4.3 COPYRIGHT PROTECTION FOR COMPUTER PROGRAMS - -

/7 .7 As we have noted?ear]ier, in section A.2.7 of this feport, computer
. programs (i.e., the series of instructions which aré considered to
constitute a literary work) are subject td copyrig t protection. The
doubt that was previously expressed about their” copyr ghtability
(stemming from the fact that in the machine-readableé form in which
programs are distributed they aré not visually perceéptible) has been
- yremoved by the new Copyright Act 0f 1976, especially by section, 102(a)
which reads: : _ ‘ o L -

2
N . .
¢

_ "Copyright protection subsists, in accordance with this title,
\\\\\;;;%—griginal works of authership fixed in any tangible medium
< xpression, now known or later developed, from which they
can be perceived, reproduced, or otherwise communicated,
.either directly or with the aid of a machine or device.”

’

The: protection afforded to computer. programs- by copyright, however, is
limited. The exclusive rights gf?a copyright bwnen to "copy" ;and
"piblish" his work, as provided in section 1 ofsthe 1909 Copyright Aqgt
still in effect, would apply to computer programs. “Fhese samé rights /
are embraced®by.the provisions in section.6 of the new 1976 Act giving

theé copyright ewner the exclusive rights to "reproduce the copyrighted
.work in copies" and to "distribute copies ... of the copyrighted work
to the public.”, ' . ?

. . s ' L7

P

-

What constitutes “copying" or "reproduction" may be a mE%ter«of fine;

_distinctions. ,Iﬁ$r1nging reproduction would, of course, include fully. f
; . " 1iteral copying of the work as written, but it is not confined to /| °

- this. Copying of a substantial-and material part of a work would be’

‘an infringement; and so would copying with slight changes.. Tracking ef
the substance and sequence of the steps set forth in a program may
copstitute infringement, even though many superficial changes are madé
(as dn-an effort to disguise the fact of copying). '

1

e

. ,
On the other hand, it is a basic pfinciple of copjright law that the
ideas or concepfk embodied in aawagg, even if they are origina1 with ,

~ ):, . FPERN ’ . i
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the author, arg not protected against use in the independent work® of
another author. In other Words, it is only the author's-original
“"expression™ or exposition that is protected against copying. Copy-
right does not preclude others. from using the know-how they learn from
a copyrighted work in their own works. Thus, in the case of computer
programs, copyright would ndt protect the processes or techniques
developed to make the program operative and revealed in the program.
This is reflectéd in-the provision in section 102(b) of the new 1976
Act reading: -

~

. “In no case does copyﬁidht protection for ¥nm original work -

of authorship extend to any idea, procedure, process, system,

method of operatrion, concept, principle, or discovery, regard-

less of the form in.which it is described; explained, i1Tus- °
trated, ‘or embodied .in such work." :

-

The protection’afforded by copyright against. reproduction ﬁé& be of ./

little or no significance with respect to programs designed specially

for a particular user. Such brotection may. be quite valuable, how- -

ever, for a program that would have.a market of many usegs and could
"be reproduced cheaply in the absence of copyright. . .

i

: | C Y
A.4.4 DATA BASE SYSTEMS ‘ ~ .
’— " _ ‘ T .. ; .
A.4.4.1 Qgpyright Protection‘for Data Bases . - - (..

v

A3

consisting typically of bibliogfaphic indexes -~ wo¥ds and phrases )
identifying the subject content of published documents -- and abstracts
of documents describing their subject contént more fully. ' Data bases
may also consist of compilations of factual data $uch as mathematical ‘
or scientific formulas or statistical tables. Compilations of various
kinds of data are traditional subjects’ of copyright protection. Both
the Copyright Act of 1909 (in sections 5(a) and 7) and the, new Act of
1976°(in section 103) mentton compilations explicitly as a category of
copyrightable works:. In.section 101 of the Act-of 1976 a “compilation"
is defined as "a work formed by the collection and assembling of pre- .,
existing materials or of data ‘that are’selected; .coordinated, or * '
arranged in such a way that the resulting work as a whole ‘constitutes,
.an original work of authorship.™ ' o

( E

S o e

_ As reflected in this definition, the authorship that makés.a,compilé;
tion copyrightable 1ies in the labor,.skill, and judgment involved ;n; .

S . R Co L v
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’jpases>ava11ab1e for on-line access has double
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,printout. And even assum1ng,tha¢ an eye-readable notice should be

[
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N b ©
\

N . % . ¢ - .
selecting the pertinent data-and "organizing and ar®anging the mass of
selected data into a systematic and useful whole. Thus, while the
individual items in a compilation are not- subJect to copyright in them-
selves, the collection as.a whole, oy any segment of it large enough

- to be the product of selection and organization by the author, would

be protected by,the copyr1ght aga1nst unauthorized reprodyction.

4
»”

Compfﬁat1ons of varwqﬂf’ kinds of data --.including b1b11ograph1c indexes
and abstracts --/are well known as printed publications and have’ gener-
ally been copyr ghted in that form. A number of them are now being .

issued also in machine-readable copies and this trend seems to be grpw-

©.ng. [t is now possible also to campile indexes and ofher data by the

use of computers, and there is no apparent reason why a data base so
compiled, in machine-readable form, would not be copyrightab]e.

. As reported in the February 1977 issue of Informat1on Action (a publi-

cation of the Information Industry Assoc1at1og), "the number of data -
in.thé last. year..

n 1965, 24 machine-readable, bibliographic data bases cover1ng 880 000

documents existed. In 1975, the total was over 160 covering 46 m1111on

X
\

-

Many of the existing data bases are covered by copyright but others are
not. Several of them have been produced‘by the U.S. ‘Government and

-are theréfore nat copyrightable.” Some producers-of data bases appar-
. ently rely upon their contractual arrangeménts with the systems to which’

their. data.bases are leased fgr protection of. their proprietary r1ghts
. ! - . {

>
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A.4.4,1.2 ~Lopyright Nofice on Data Bases. n orqpr-to maintain
copyr1ght protect1on the published cop1es“? a work are r§ Wired by
the statute to bear a notice:of copyright in a prescribed ormys -, .
"affifed to the copies in such manner and location as to give reason- -
able notice of the claim of copyright" (Act of 1976, sectjon 401).

- Some commentators have anticipated d1ff1&u1ty in meeting this require-

ment in the case of machypef}eadable copies such as magnet1c tapes.
Their concern on this.score may have, been due in large part to the less

flexible language of the notjce provisiops in the 1909 statlte (sect1on B
"20) which was phrased in terms of printed pub11cat1ons' In any event,

we see ng real difficulty 1n§aff1x1ng the requ1red notice fo the mag-
netic taPes ‘(or’ other machine-readable copies). The notice could be .
incorporated in the system sbftware 'so that it would appear in any
affixed to the tape cop1es*°1t séems reasanable to expect the tape- )
copies, or a container in which they are hdused, to bear anm eye- readab]e

; i
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label showing the title which ‘identifies the work on the tape; the ’
copyright notice could readily be placed on that label. It might be .
added *that any specia# .problems regarding the placement of "the notice
on tape copies could be resolved under the Act of 1976 by the Register
Q§ Copyrights who is authorjzed (by Section 401(c)) to prescribe- -

"$pecific methods of affixation and positions of.the notice on various
types of works that will satisfy this requirement." ) ‘ 3

-~ »

- A similar problem concerning the copyright notice occurs when some
part of a @ata base is printed out ‘from a computerized system in re-,
sponse to<a user's inquiry. It is not clear whether the notice would
be necessary on each reproduction of a relatively small number of

" items in a data base. It is arguable, we believe, that the réproduc-
tion of a small part of the collected data is not such a published )

copy, of the work as would call Yor the noticé; and this argument would. F

‘be more cogent where the subscribers to the computer system's service

were informed in advance/that certain of its data bases were copy-
righted. If it is thought to be necessary or advisable to have the
"@hnotice appear” on each printout of any part of-g data base, this appears

- to be feasible. 'The data base would normally be identified by its

title in the printout, and the computer could be programmed to include

the copyright notice in every printout of the titTe. :

) ' . T A

-

b ) A.4.4.1.3 Deposit of Copies for Registration. Registration of a
, copyright riay be Jessential to its effective enforcement against
“infringers. ngd r the Act.of 1909, registration'is a prerequisite to ./
‘maintaining a sufjt for infringement (section 13) and it facilitates
"] proof of the 6§Jidﬁty of the copyright claim (section 209).' The 1976
Act has provisigns to the same effect (sections 411 and 410(d)), and
* . provides in add?ﬂQﬁéathqt awards of statutory damages and attorney's )
~ fees E%pecia] remedies tRat make enforcement of the copyright more: ° : "o

- effective) are &gﬁpe granted only when registration has been made '(sec-
; tion 412).. ‘ . 4 .
P e *

“To make registration, the deposit of two copies ‘of the work as published

is requiped under both the 1909 Act (section 13) and ‘the 1976 Act
~ (section 408(b)). That requirement hKas been met readily for printed
‘scompilations of data, and printed ¢opies would apparently suffice for
fmééﬁeposit where the compilation has also been produced as 4 data base in

'y machine-readable forg. \But if a data base wére,prepared only.in R
~.-machine-readable form, tRe deposit of copies could be troublesome, or. .

at Teast burdenspme, if, as the 1909 Act.has been thoyght to require, .

, the copies deposjted had to be visually perceptible. The resolution of | =~ -

‘ this problem has been made possible by the provisions in the Act of 1976

.+ " (section 408(c). yeading N , | . .
¥ . a ' ‘
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"The Registér(of Copyright$ is authorized to specify by -
regulation the administrative classes, into which works are
‘ 29 be placed for purposes of deposit and regisfration,.

- &nd the nature of the copies or phonorécords to be deposited
in the various classes specified. The regulations may
require or permit, for partiCular classes, the deposit of
identifying material instead of copies or phonorecords..

“

—

A.4.4.1.4 Supplemepts to Update Data Bases. B1b11ograph1c data
bases must be brought up to date-from time to time by adding to _them
new index entries and citations, for more recently published art1c1es
Some observers have seen difficulties in complying with the requirement
for deposit of copies.with respect to such supplemental additions.
Printed publications with supplements issued serially, such as Toose-
leaf informatfon services, are well known. The usual procedure for
them has been to publish each supplemental issue as a new work in it-
self with its own copyright notice, and to deposit copies of each sup-
plemental issue for wregistration as a separate work. Alternatively,
an entire new edition of the work as revised to include the supple- ,
mental additions could be published, and copies of the new edition.
could then be deposited. Either of these procedures would seem to be.
feasible for supplements compiled periodically for addition to a data
base, though the latter procedure of publishing an entire new ed1t1on
may be expensive, .

computer-stored data base, coverage of the new material by copyright
might require changing the 4ear date in the copyright notice appear-
"ipg with the data base in its earlier form. But even 'if the notice is
left unchanged, copyright protection of the content of the data base

in that earlier form would not be affetted, and=this may be adequate
protection for all practical purposes as 1ong as “the newly added mat-
erial .could not be used without some of the earlier material. When

the volume of new material added by updating over a long period of

time becomes a major part of the entire data base, reissue of the data
base in a new edition might be found appropriate. .

It might be noted also that when supplementa] items are merged 13&0 a

A.4,4:2 Compi]ing;Data Bases L .
w TR . . .Jé—

A.4.4.2.1 Bibliographic Indexes. The process of compiling biblio-
graphic 1eﬁexes invoTves the following steps: obtaining copies.of the
documents sto- be included in the index, scanning those documerfts and
selecting from them the k&y words and phrases.to be Tisted in the index
as subject headings, perhaps inserting otber subject headings judged

Id -

'A-76 i 5;& ’




.'.‘/-‘i - N R , . m 1
| C el ® "
o - . .
| -by the compiler to be needed as cross-referdnces, and arranging the
subject headings together with cjtations to “the documents in an
alphabetical or other orderly arrangement. Traditionally; this pro- 5\.i7‘
. cess has been, and generally still is,,performed manually through
. . the exercise of human effort and skill, and the completed ,index is N
" published in printed form. - >

t - . [ ~ -
It is now possib1® to perform this process and prepare an' index of
.some quality by using a properly programmed computer, but with this

‘ ‘difference: The documents to be indexed must be in machine-readable
form to bevﬁ?ocessed by the computer. _ ' )

As long as the indexer uses authorized copies zf;copyrighted documents,
there is ordinarily no copyright problem in thesmanual compilation of

a bibliographic index. Stanning of the copies, the extraction of key

words and phrases as subject headings, .and the arrangement of those

headings with citations to the documents, do not constitute infringe-

ment of the copyright. No copy of the substance of the document is

made in"this process, nor would :Eg;resulting ifdex be considered an -
infringing copy- or derivative work since it would not convey the ' -
essence or meaning of- the work embodied in the.document. - * '

Similarly, if a machine-readable copy of a copyrighted document used
for indexing by a -computer was obtained from the publisher,* prepara-

- tion<of the index by the computer would seem to involve no infringing >
act. A publisher who supplies a machine-readable copy of a work to a
computer operator wquld impliedly authorize .the use for which it was
intended: Its input into the computer. The subsequent processing of

" .the document by the computer in indexing it would_be the same in-
character as’ theprocessing done in manual indexing, which, as pointed

out in the preceding paragraph, would net involve any infringement of s
the copyright. | 'y .

When a machine-readable copy is made available by the puB]isher, it

would seem reasonable. to expect the computer operator to acquire such a
copy for his machine indexing. But if, instead, Me chose to.maké his )
own machine-readable copy (which would seem to be unlikely-since making-

¥

¢ . ~
IR .

o~ -* The refereﬁcés made here and below tb the publisher as the supplier
of copyrighted material assume that”he ig the copyright owner or

H .

the agent of the copyright owner.
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his 6wn would usually cost more than obtaining one from the publisher),.

", .he would then be making a reproduct1oniof the document in apparent :

violation of the copyr1ght owner's exclusive right to "reproduce the
copyrighted.work in copies” (Act of 1976, section 106 (1)).

-

If a machine-readable copy is not made available by the pub11sher of a
copyr1ghted document, an indexer would appear to be unable to use a

computer in indexing that document unless he obtained permission from
the publisher to make and use a machine-readable copy. To seek per-

"~ mission from a large number of individual publishers could,be a very

time-consuming and costly procedure, so much so perhaps as to discourage
computer indexing of .any large number of documents. Some persons inter-

_ested in fostering the development.and use of computers have suggested
* that in this situation, the making of a machine-readable copy and its

input_into the computer for the sole purpose of preparing an index
shoqu not be regarded as an infringement but should be treated as a
fair use. They argue that, as- long as the publisher does not effer :
such cop1eS making. one for a use which is not itself an infrindement
would .not injure the copyright owner in any way and would not dis- °
p]ace the potential sale of7a copy of the work. 1In fact, they say,
the inclusion of the work in the -index would create Some demand for
copies.-® Alternatively, some of the same persons suggest, the statute
should provide for a compulsory license to make and use a ‘machine->-
readab]e copy 1n s1tuat1ons of this character.—

»

A.3.4.2. 2 Abstracts in Data Bases. Bibliographif data bases .may
include, in addition to 1ndex headings and citations, absérécts of *
the contents of the cited d0cuments These abstracts aid the researcher
in determining more prec1se1y the relevance to his subjéct of the
documents c¢ited in connection with the pertiMent index headings. .
Typ1ca11y, the abstracts in a data base are similar-~to a table of con-
tents in that they are brief 1dent1fy1ng statements the subjects ..
dealt with in-the document. Such abstracts of copyrighted works do
not reproduce the substance of the work and would not be a substitute
for the work in conveying the-essential .information to be derived from
reading the document “itself. Accordingly, it would 'seem that such ;
abstracts, 1ike indexes, may be made freely W1thout regard,-to" the
copyright in the work.

L4 . , . v~

On the other hand there are so- -called "abstracts" that are rea]]y
synopses or digests of the substance of the document, conveying that
substance so fully that a researcher's need for the information in

the document might ‘bé satisfied by his reading of 'the "abstract" alone.
{.This kind of synoptic abstract would seem to constitute a derivative

work under the def1n1t1op in section 101 of the Act.of 1976 reading in
part ' ) . ' .

‘ " A-78
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- "A 'derivative work' is a work based upon .one or more‘pngi
sa

existing works, such as ... (an abridgement (or)'coqden
tion ..." . ' . . -

A person who makes an "abstract" amounting to -a codensation of a copy-
- righted work infringes upon the exclusive right of the copyrightowner

to "prepare derivative works based. upon the copyrighted work" (Act of
1976, section 106 (2)). B :

.

It is evident that there will be difficulty "in some borderline cases “in
determining whether a particular abstract would be considered & mere
.non-infringing identifier of the subjects covered in a dbeument, or an
infringing condensation of the document. _ ‘

L : ' ) Voo

v,
-

s .
The author apstracts accompanying many copyrighted articles are often
sufficiently full in themselves .to be protected as a copyrighted com-
.ponent of the work, so that their unauthorized reproduction would
infringe the“copyright. - :

a

In sum, the compiler of a data bgse would risk being charged with copy-
right infringement if his. data base included abstracts prepared by
him that could be considered condensations of copyrighted works, or

~ included author abstracts of some Tength. B

. Z .
A.4.4.3 Putting Copyrighted Data Bases into Computer Systems S
B = R - . ‘ . ) \
. A.4.4.3.1 MWhere Publishers Offer to Supply Machine-Readable

Copies.  As shown by the preceding examination of the operation of
existing computerized information @stems, machine-readable data bases
are being produced by many of the publishers of the compiled indexes
and abstracts making up the content of those data bases, and the com-
puter systems obtain their data bases from the publishers. Under this |
established business practice, the rights of the system to use the
data bases and supply information extracted from them to.their sub-

. scribers, and the compensation to be paid to the publishers, are set-

- tled by theé contracts between the parties. As such contracts, becone ,

- common; a standard pattern of terms and conditions, shaped by the indus-
try needs and experience, can be expected to evolve. The recognized
.copyright problems that would otherwise be involved in the use of copy-
righted data bases in compuugrized systems would generally be resolved
by such contracts. Nor would these copyright problems arise in those
instances where the computer systems are operated by the pubTishers

themselves. .. ‘ . oA E
165 IS
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) r1ghted comp11at1ons of bibljographic data that have been pub]1shed

@w
To be mast effective, a bibTliographic data base system should cover the
literature in any particular field of information as compkehensively
as possible. The rapid expansion of ,published information has been,
and no doubt will continue tp be, accompanied by a corresponding expan-,
sion in compiled indexes and abstracts. As computerized data base
systems become more highly developed and more commonly used, the pub-
lishers of more of the pr1nted compilations of bibliographic data will’
no doubt make them available.in machine-readable form to meet the demand €
for their use in computerized systems. To the extent that this occurs, .
the copyright problems perta1n1ng to the use of data bases in such sys-
tems will continue to be séttled by contractual arrangements. - ‘

[ -

%

Where the pub11sher offers to supp]y a machine- readab?e copy of a copy-
righted data base wanted by an operator for inclusion in his system, we
suggest that the operator should be expected to obtain it from the pub-
1isher. For the operator to make his own machine-readable copy in that
‘s1tuat1on shou]d constitute an 1nfr1ngement ,

) .

)

A.4.4.3.2 MWhere Publishers Do Not Offer Machine-Readable Copies.
It may be supposed that instances will arise in the.future when a

' large computerized information system, seeking comprehensive covérage
of some field, will wish to include in 1ts data bases certain copy-

only in pr1nted copies. No more than a few publishers would, be involved
at.any particular‘time and the system operator could identify them
readily. It would therefore seem reasonable in such cases to expect .

.. the system operatar to deal directly with the individual“publishers.

' The operator could ask the publisher to make and supp]y a machine~ g

" readable copy of the compilation for the operator s use under a con-*¢#

tract, or, as an.alternative, to grant perm1ss1cn1i; the system opera-
tor to make his.own machinesreadable copy for such-use. It seems :
probable that one or the other of such,xequests ‘would be acceded to by
the pub11sher upon terms mutually agreed to
Y 1] ¥

- -~

But suppose further that the publisher refuses to accede to ejther -
-réquest, or simply fails to respond to %the system operator s inquiry.

In Tight of the value for research_,of having comprehensive ‘coverage |

in data base systems, there would seem to be a valid argument in favor

of providing some kind of compulsory license to permit a system opera- *
tor to make and usera machine-readable copy of a copyrighted compila- .
tion of gata ‘where. the. publisher refuses or fails to provide such a

copy or to grant permission to the operator to make one for his own .,

use, within a reasonable period of time:after being requested to do so.
Under the compulsory license, of course,.zgﬁ system operator would be
~required to pay equitable compensation to the pub11sher :

P
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A.4.4.3.3 Where Third Persons Offer to Supply Machine-Readable
Copies. A machine-readable copy of a copyrighted data base is not
|1Eely to be available to the operator ‘of a computerized system from
a sburce other than ghe pub11sher (or his agentg Pub1ishersY¥who
supply machine-readable copies for use in such systems will norma]]y
not sell a copy to a system operator so as to give him ownership of
it, but will lease it to him under an arrangement which expressly con- -

,f1nes its use to that system and precludes its being made available
to anydne else. This pract1ce is necessary because of the so-cal¥ed
"first sale doctrine" which is wh%? estab11shed in the copyright law..
Under that dOCtrine,.the copyright owner's control over the distribu-
tion of copies of his work ends, w1th respect to any part1cu1ar copy,
when he makes the first sale.of that copy.’ The doctrine is reflected
in section 109(a ) of the Copyr1ght Act.of 1976 which reads:

* .the owner of a particular copy, or phonorecord 1awfu11y
made under this title¢, or any person authbrized by such
owner, is entitled, without the authority of the cop9r1ght
owner, to sell or otherw1$e dispose .of the possess1on of that

- gopy of phonorecord."

How the "first sale doctrine" operates is best illustrated: in the famil-
jar setting of the sale of a copy of a book by the copyright owner.
The purchaser of that copy becomes its owner. He is prec]uded by the
copyright law from PEproducing the work in other cepies (e1th rin‘its
or}g1na1 form or in a derivative form) and from performing or Nisplay-

ing the work publicly (except as spec1a11y permitted by the copyr1ght
statute); but as the owner of the particular copy purthased, he is »
free to sell, lend, destroy, or otherwise dispose of that particular

copy as he sees f1t

-~

AN .&
#

Mach1ne readable data bases have no use other than 1n,computer1zed
~information systems, and the number of prospective customers for copies,
is 1imited. The publisfier must therefore seek to prevent ‘the system -
operator to whom he supplies a machine-readable copy from pass1hg that
copy on to another system operator. This is-done by leasing copies
under spec1f1ed restr1ct1ons aga1nst a]10w1ng others to use them. =«
- - ) - * : ‘ &

If leasjng copies.in this manner, rather than selling them, is known'to .
be the usual practice, a system operator who is offered. a machine-
readab%e copy of‘a data base by another system operator, or by anyone
. other: than_the publisher, would have reason- to be suspicious of the
1eg1ﬂhmacy of such offer. He would therefore be required to investi-

' " gate the offeror's right to claim lawful ownership of the copy and to:

" dispose of it, and he would subject himself to 1iabiTity if he obtajned

" - the copy from an offeror who was acting in violation of the r1ghts of

the copyright owner.
»,
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Even assuming that a system operator could Tawfully obtain a machine-
réadable data base for use in‘his system from someone other ‘than. the
ub11sher, he would probably have 1ittle or nothing to gain from doing
*He would still need to input the data base fhto his system and
to prov1de the output of material from the data bgse to the_users_of
his-system. It seems virtually certain that at some stage during
these operations he wou]d have to deal with the pub)isher to obtain a
lTicense for these uses’ of the data base. The terms of thé 11cense

might well be much the same as 1f he had leased the data 1tse1f from . > "

- the pubT1sher

4
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A.4.4.3.4 Input of Data Base as Use Subject to Copyr1ght "As we
have:observed above, in the usual case where the operator of a com-
puterized inforgation system obtains a machine-readablevdata base
from the publisher, the copyright license he might peéd to use the
data base in his system would no doubt be included in" hAis Tease agree< =
ment with the publisher. This would @pparently be true also in the
s1tuat1on mentioned above where a system Operatgr arranges with the
pub11sher of a printed compilation of data to make his own mach1ne-
readable copy for use .in h1s system. .

-
There may be some special circumstances in which a system operator
acquires & machine-readable copy of a copyr1ghted data base without— ——
having obtained a 1icensé for its use in his.system. As an example
of this unusual situation, we have mentioned above the possibility. of )
an operator's acquiring a machine-readable data base from a pet§ﬁé LT
other than the publisher. The question would then arise as to wHether *®
the system operator ;hou]d be required to obtain a license from the
publisher before. he puts the data basg into his system or need only
arrapge thereaften/to pay the publisher for output

/

o ’ -
.

In the extended discussion.of'a similar question heretafore (in rela-

tion to full-text input of documents), it has generally been agreed’
that the copyright owner of works placed in and retrieved from coms
puter systems should be entitled to compensaion for such use of his
works. ffgring ‘views have been expressed, howeggr as to whether the
copyright owner should be entitled to paym@nt for fnput or only for
output/ The arguments advanced in the past discussion for ‘free input
have been concerned largely with the input of documents for experimental
purposes dur1ng the developmental stages of computer systems, or for

nori-infringing purposes such as analyzing or indexing a work which ﬁo

/pot entail any reproductive output of the work.

. . - s
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-copy”) or 4p the form of_a display on a cathode ray tube (CRT). There(

With regard to bibliographic data bases, the only purposes of their
1nput into a computer1zed system is to make them available for outpit

_in pertinent port1ons in response to inquiries. Assdming that the - AS?

copyright owner is entitled to pﬁ&ment at some stage of the input-
oufput process, for the use of his data base in the system, three ..
considerations seem to us to be of pr1me importance: " I
" (1) It is more practical for the parties concerned to agree
upon the  payment to be made, and the other conditions
relating to the use of the data base in the system,
before the process of use begins -- that is, before
input.. This would be true éven if the amount to be paid
were made dependg t in part.upon the volume of output.
« - To defer negotiating the terms and:-conditions of use
" and payment until after the operator has incurréd the
% trouble -and expense of input could be awkward and per-
haps abortive if the part1es than f1nd 1t difficult to *
reach an agreement

(2) Where the data base is not obtained from' thé pub11sher, w-
he would not be assured of learning of its use in the
system, and would not be able to exercise any control
over 4ts use, unless the system operater is requ1red to

. deal with h1m before input takes place. ) §
, (3) "There may be room fo?*21spute as to whether the output,
R which would ordinarily consist of no more than a frag-
ment of the content of the data base, amounts to a fair i
-use_rather than an infringing reproduction ef the work.
(We shall have more to say about th1s 1ater ) -

t

-These three considerations, among others, would seem to Just1fy  the

conclusion that-a license to use a copyrighted data base in a computer
system should be negotiated before input. ¥ . L 3 -

A.4.4.4 Outpﬂt from Data Base

.

: ' S §
A.4:4.4.1 Normal OQutput. The output of material from a data% \
in a -computerized system may be in the form of a printout ("hard

was fOrmerly some quest1on as to whether a CRT display”of copyr1ghted
material would const1tute an infringement of the copyright owner's

.. exclusive right to make a "copy" of his work. - But the new Copyright

Act of 1976 provides, in section 106(5), that the public "display" of
a work, such as would appear on-a CRT, is among- the exclusive rights
of the copyright owner; and under the definition in-sgation’101, a

L3
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A
display is made "pub11c1y" 1f (among other things) it is transmitted
"to the public, by means of" any device orprocess, whether the mem-
bers of the public capable of receiving the ... display receive it in
the same place or in separate p]aces and at the same time or at dif-

ferent ‘times ™ ,

The output of mater1a] from a data base will usually cons1st, in each
individual instance, of no more .han.a few of the great mass of index
.entries, citations, and abstracts making up the.copyrighted compilation
of data. As mentioned earlier, it may be contended that the extraction
of a few such items from a data base is a fair use ‘rather than an .
1nfr1ngement of the copyr1ght To appraise this contention, the crit-
eria of fair use as stated in section 107 of the Act of 1976 should be
recatled: . o _ -

"In ﬁeterm1n1ng whether the use made of a work in any parti-
culan case is a fair use the factors to be considered shall
include-- ¢

(1) the purpose and character of the use, incTudi
whether such use is of a commercial nature o 1s
for nonprofit educational purposes; : v

L

the'natUre of the copyhﬁghted work;

(3) the amount and substant1a11ty of the portion used:in
re]at1on to the copyrighted wg:k as a who]ezLand
h

(4) the effect of the use upon_thé\potential market for

, * or value of the copyrighted work."
, © 2 ,

It may be conceded that the taking of a few items from a data base by
an individual researcher on any one occasion may meet the criteria of
_fair .use. The posture of the system operator, -howevdr, appears to quite
different, in this regard. The operator is supplying many po¥tions of
the work, ‘though each,may be small in itself, to many persons; the
aggregate is quite substantial. He does so for commercial purposes.
The repeated use of the work in small portions is the normal use for
- which thp work was ‘intended. . And finally, since such output fu]f1115
the user's need for the work, it displaces, what m1ght otherwise be’
potent1a] sales of copies of the w0rk < ‘

. .
F ’ [ ¢ . ; - . L J

In sum, whileythe oqtput of a small fragment of -a data base on any one
occas1on would have

\I:

-

he. indicid of fair use, the aggregate of the output ’wt

4
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of f}agments on many occasions in the operation of a computerized
system can be seen to constitute an infringing activity for which-a
Ticense from the copyright owner should be required.

v
&

Here again, the matter of copyright infringement bj the system operator
will be set at rest where the operator contracts with the publisher
for usé of the data base in his system.” It may be assumed that such a
contract would cover output as well as input. In the lease agreements
know® to us for the use of data bases in computerized systems, provi-
sion is made for an initial payment to the publisher for the lease of
the data base and additional periodic payment¥ based upon the volume of
output.

A.4.4.4.2 Extraction of Bulk of Data Base by User of System. A
different question may arise in relation to’ the users who exXtract data
. base materdial from a computerized system. The system-will ordinarily
provide users with the capability of extracting as much of the material
~ in a data base as they wish and are willing to pay for. It is conceiv-
able that an individual user might take out an entire data base, or so
much of it as to constitute an infringing reproduction usable as an
abbreviated data base in-itself. He might do so, for.example, in .
order to have his 'own data base for his future use, or to supply a data

base for use by others.; - B p

. The act we are assuming here by the user may be characterized as a
theft of the data base and is clearly an .infringement of the copyright.’
The problemseare practical ones: what can be done to prevent such a
theftyand how can it be detected? - el e -

. ' ¢ - <

\J

The answers appear to Tie in the way the system dgals,yith its users
and the way it monitors the volume of-their uses. ¢ In QK:reqt practice,
as we understand it, a system will make some provision,zin its agree-
ment with each useri'tha%'purports to limit the extent of the material
to be taken from any data base, and to restrain the user from supplying
the material taken to anyone-elsa. Moreover, since the ‘fees charged
for use of each data base in the system are based on the length of
time that the user is on-1ine, or on the number of jtems included in an
e . off-Tine report, the system must keep records of the extent of uses
- made of each data base. If the recorded use of a data base seems sus-
piciously excessive, the system could report the facts to the.publisher
for further ‘investigation. Publishers.might require, in thgir con-
© -tracts with system operators, that such cases be reported to them:

4
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Another factor serving to inhibit .the theft of é’data base by the on- .
Jine user of a computerized system, under present-day conditions, .is -
the very high cost of using the system for the length of time it would
take to do so. It might be less expensive to lease the whole data
. base from the publishey. / v . .

A.4.4.5 Exclusive and Compulsory Licenses for Use of Data Bases. In
some instances publishers of data bases have Teased them exclusively
for use in one computerized information service system, thereby making
them unavailable for use by any other such system. This practice of
exclusive Ticensing may have either of two. results that might eventu-
ally prove .to be undersirable.. © . .

4
13

First, if each of several competing systems has its own exclusive group

. of data bases in some particular subject area, no one system will be .
able to prdvide researchers with' comprehensive coverage of that_area. P
The consequent necessity for searching through more than one system -- .
perhaps through several of them --.will probabLy diminish the conven-
ience and effectiveness and increase the cost of bibliographic sedrches,
as compared with a single search through one comprehensive system.

e . o
Second, exclusive licensing of data bases may tend to foster the mono-
polization’of data base search services by one or two giant systems.

Whether the prevention of such a monopoly or the regulatory control R
of a perfiitted monopoly as a public Service organization, would be ) -
preferaffle is an open qugstion. ", , ‘o , SN )

; . . ) e N

t v ; : r - .

- From the standpoint of providing maximum service for researchers, and
at the samg time preventing. the development of a monopoly in the \
business of providing bibliographic search services, the ideal situ-
ation might be the development of a .number gpf compefing systems each ef
which tan offer comprehensive coverage of ahy subject area. " One way of
encoufaging such a deyelopment would be to provide for a compulsory’”
licensing scheme under>which a data base made available for.use in any
one system would thereupon become available for use Nn-all other "
systems. . ) T A

o

A compu]ggry Ticense of this charaPter would be sifiilar to the ope.{the -
first of it$ kind).that was established’by the Copyright Act of 1909 -
> for the making of mechanical sound.recordings of copyrighted music. . -
(See sections A.2.3.1 and A.2.3.2 of this report.) In that precedentia]
case the co sory. license scheme was prompted by the “threat of a - /
monopoly bei stablished ip the manufacture of such’recordings of °.
" ‘music. Thi other compulsory licensing schemes will be discussed
later in sec A.4.6.3 of this report. 4

-
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Whether a compulsory licensing scheme faor. the use of data bases in -
computepized informatien fystems is needed, and whether it would be v oo
desirable, are debatable jssues. There is no doubt much to be sagd in -
favor of allowing market forces to operate normally. in the leasing '
of data bases and. the de pment .of information-systems.- We merely

mention the’propositions ompulsory licensing here as a possibility

that may .be worth consideration in the future. - . . ) \

- -
¥

A.4.5 “FULL-TEXT STORAGE AND RETRIEVAL OF DOCUMENTS v

A.4.5.1 Preliminary Observations. A few years ago there was a good

deal of spectrlative discussion of the possibility that, at some time in™
the future, computer technology will have, developed to, such a far-
reaching extent that computer systems might become the principal store-
house of the world's published knowledge. In this dream of a brave .

new era, computer systems were pictured as replacing printed copies |

of books and journals as the primary means of recording and dis- M
seminating works of authorship. Computer systems, in conjlnction with

modern communications technology, would then become the main source of
documents for reference-or reading. - . : ’ - ‘ ¢

. \ ‘ .

"'_ By now, this dream has receded into the far distant fulure. It is
generally acknowledged that the full-text storage of a large mass of ,
documents in a computer system would be far too costly to be feasible
now or in the predictable future. And”as’ long as copies of documents

"~ are made ‘readily avatlable in.some other manner -- as.in printed or
photocopied pages or in_microform rgproductjons --, thére.would be no —_
apparent reason to ingur the very high cost of using computers for .
full-text storage and<retrieval>of a vast gollection of documents. N

4
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To a limited extent, however, some complete decuments are now being

put into computer systéms for various purposes, and this practice may

well expand rapidly in the coming years. Moreover, it may be important

to consider now the problems that can be anticipated with respect to

the” future possibility of computer storage and retrieval of the fuli= .,

text of copyrighted docuqspts oh a large scale. — .

n s ° . .

J

The anticipated problem 1atiﬁg to the use of copyrighted documents -
“in computer systems have been discussed at some length in the Congres-
--_‘(\\siona] hearings on the copyrjght revision bills, especially in the

-

Senate hearings in 1967, and more recent articles. The discussi n BN
of those.problems has been concerned primarily with the following *

\h~quqstions:: - o
/ . ’

a-e7 176 e
' LN ~“<,)“ ¢ © -

. .
- -
. » . % i o i v
. . .




. . y
- »» ¢
N . . R
¥ < - < L% ° R —
) ¢ .7 . .

f ®
. -
7

°

» (1) Under what conditions should the input of copyrighted
. . documents into a computer system be deemed to infringe
« A - the copyright? .
(2) Under what conditions should the™§utput 6f such documents
or portions of them from the computer system be deemed .

« '+ to infringe the copyright.
T . - ‘ o N ‘

. (3) Where permission from the -copyright owner i3 required

. ’ for the use of a .document in a computer System, should
’ such ‘permissiorfbe obtained before input, or shouig‘it
suffice™o obtainh permission before output? ‘ .

o

A.4.5.2 Input and Qutput of Documents as Infringement. It will b per-

- ceived that, in\the main, the questions concerning the input and output ®
of copyrighted dﬁchments aré subStantially the same as those pertaining
to the input and output of copyrighted data bases. In fact, data >

, bases are a cdtegory of complete documents in -themselves. Accordingly,

. the discussion of these questions above in relation to data bases would
be applicable to the storage and. retrieval of the full text of copy-
righted documents in computer systems. As to input, see sections
A.4.4.2.1 and A.4.4.3.1 through A.4.4.3.4, As -to output, see sections . ~ .
A.4.4.4.1 and A.4,4.5. . .

One difference, however, may be noted. —Whereas the output from a ‘data
base will usually consist of a few only of -the mass of items in the
copyrighted compilation of data, the.output in the case of a document
will ordinarily be of the entire work. In the Yatter case there would

_ be no question of fdir usé\ However, the user of a computer system

. could not be charged with infringement for his extraction from it of a

complete copy of a copyrighted document as long as the system is auth-
orized to provide its users With such documents. But if he then used
the copy so extracted to make further copies of the ‘document, he would

= thereby be infringing the copyright. And if-a-person hot entitled to
use the system did so surreptitiously to produce copies of copyrighted
documents, he wolld be committing an infringement of the qpp¥right as
well as anm offense against the system itself:- It sdéms Tikely, .however,
that wrongful acts of this nature would often escape detection. (Cf.

“section A.4.4.4.2.) £

. . L e Y . o
One.more point is inlorder here. We suggest tﬁf&"éypublisher would be -
well advised, when he licenses the input and oufput of copyrighted .
- documents in a computer system, to rggliirelthe 'sggtem to have its com- _ ..
. puter programmed to repréduce the copyright notice on each reproduction
of the work as output. KCff section A.4.4.1.2.)
: : 4 .
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A.4.5.3 1Input or Qutput as Occasion foP'Obtaining License. We have
adverted earlier to the discussion, in %hef%Qﬁ? Senate hearings on the |
d_sggxnight revision bill and elsewhere, of the question whether the input
0T a copyrighted document into a computer system should require a lic-
ense from the publisher, orywhether input should be free thdlgh 2 licepse
will be requgged for output. The arguménts advanced far free. input, .*
enunciated ‘mainly by members of the academic community, may be summar-°
ized as follows:.. - u

‘may be put into computers for the purpose of a’

infringing manipulation of the work within the com-

-puter that'will hot-result in any output of the work °

itself. Known examples inctude the analysis of the

. . text of a work to show the characteristics of an author's

. - Style or the frequency of wegd uses, or the preparation -
of a concordance or index. Input for such noninfringing
purposes should:be “exempt “from copyright. ~

(t) Wor

s, . & ) ¢ .
’ (2) Input shauld be regarded as being merely the.means of
making a work available to users, i.e., ‘as being compar-
o able to the noninfringing act of pldcing a copy of a

work on the shelves of a library. ’ Ce

. A0 ~ ! v
(3) Evén when.a.work is input for the purpose of making it- .
. available for output, jts'output mdy never Be requg;ted.

(4) Input of itself does not affect the publishér’s market

for ‘copies of the work. ' . .
‘L 'r‘ o e &« N\ . '&' .
(5) The copyright 1icense fees payable: to the publisher

should be.based on the yolume of output. _No separate - v

e ~fee 'should be charged in addition for input.” " . ¥
: . oy AL S

L 5 . T
. :

R

e

. N e . . . [V =,
In refyutation of‘thosenarguments, and in support of the proposition thath\://

a license should be obtained before ipput, the following contentions °
+ havé been pad® on behalf of authors and publishers:

ks

(1) Inputbﬁgkrﬂny purpose entails the machine-readable:
" duction of thework. Such reproduction and input, & the
work Gonstitute a valuable use of, the work, whatever the
. purpose may bg. Theré is no valid basis for exempting .
| * - such reproductions from the exclusive right of the copy-

-¢ . right owner tosmake copies of hi's work. ;.
) (2§<rE§;;;;?E§-;:;/;éhera]ly exbected'to buy-copies 6f the . -

i pyblishéd works they place on‘their shelves. Likewfse,
¢ mpuper systems should-be expected to oBtain the .,
“ ’)‘\- } ’a "‘ - A ‘. * R " A ’ o
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) As may be perce1ved from our-earlier d1scuss1on \
of data bases, in section A.4.4.3.4, we are inclined to believe that \
“the weight of the argument comes down on the s1d of requ1r1ng lic- i\\*
‘enses. to be obtalned before.lnput = \ 3

_in journals. . -

. @ su

3
’

machine-readable copies they need for input, or to
obtain licenses to make them, from the publishers. If
free input implies that computer §ystems are free to
make their own machine-readable cbpies; the publisher's.
potential market for such copies wou]d be destroyed.

(3) Qytput is contemplated, 1nput of itself, by making
. % of the work available as output, d1sp1aces po-
ot 1 sales of printed copies of the work.

. ¥ : C ot
(4) Licensing before input is necessary to enable the pub-
Tisher to know that the work is being used in_the sys-
tem and to see that appropriate- a?rangements are made to
) compensate him for such use. \ .
&5 ) . A ‘
) (5) Since a license will .admittedly “be requ1red for output,
: practical considerations dictate that the terms of the .

. ~ .license, including the basis for assess1ng fees, should
\/

be sett1ed between the parties before input is effected

at1ng to the input

,1 [
° - > - - . 3 ¥,
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A 4 6 BLANKET LICENSING AND COMPULSORY LICENSING FOR REPRODUCTION OF
" DOCUMENTS

<

A:4.6. 1' Need foE Blanket L1cehs1ng Mechanism. The ideal of providing

researchers, through computerized data base systems with biblio-
graphlc data relating comprehens1ve1y to all the published -documents
perta@ining to any,particuldr fields of science and technology has been
mentioned in section A.4.2.2 of this report. Also mentioned there and
in section A.4.2.3 is the further need of the researcher to be able: to
pobtain exped1t10us]y cop1es of' the documents he identifies as being
pertinent to his inquiry. ~And we noted that the documents needed for
scientific and technical research are now mainly art1c]es pub11shed’

- ' -

( -~

If agg when computen.storage of documEnts should become pract1cab1e .
ficiently 1arge scale to comprise complete libraries of V1rtua7$}
all the documents in any subject area, there will be a compelling-need

- for some mechanism that will fac111tate obfaifiing the Ticenses requ1red

for input -and output of the mass of copyr1ghted documents in such a_com-
prehens1ve library. .

‘ A9 b 1YST
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Meanwhile, the problem of supplying pesearchers with copies of docu-
ments on a comprehensive scale through other, existing sources, '
including Tibraries and other information centers,*is already with us. .
(We Have suggested earlier; in passing, that the time may not be too
far off when such document supply centers will be QQEraxed“in conjunc~-
.tion with, or as adjuncts to, computerized data base*systéms.) A few
commercial” organizations now supplying copies of copyrighted journal
articles have succeeded in arranging for licenses from a large number
of publishers. Libraries have ‘been supplying photocopies of. articles
from journals in their collection but, with respect té copyrighted
material, they have usually purported to do so within the:limited
~scope of fair use. Coe

<

It is generally recognized that, for a document supply center wishing‘
to provide copies of articles from a large number of journals, the
process of seeking out, and obtaining licenses individually from, each
of the many publishers involved could be so time-consumjng and costly
as to be impracticable. (At any rate; this is the widely and firmly
held consensus notwithstanding the success of atgleast two ‘commercial
suppliers of copies of journal articles-- University Microfilms and
the Institute for Scientific Information -~ in obtaining such licenses
for a‘iarge number of journals.) It is also generally agreed that the
* publishers of}copyrighted journals are entitled to be paid for repro-
duction of théjr articles (except for the limited reproduction permit-
ted as fair use)s . R . e R

With two objectives in mimd -- namely, to facilitate' the mass licensing
of copyrighted material for reproduction by document supply centers,
and at the same time to provide for compensation t¢ the publishers -- -
- it has been urged that “clearinghouses" be organized throdfgh which
-blanket licenses could be obtained for an entire catalog of the copy-
righted joyrnals of as many publishers as can be brought within the
organization, and lump-sum payments could be made for di tribu‘ion
among the publishers. - )

* . .
4 -
€
'

. ) . - AN '
"There are two exigting types of blanket licensing mechanisms- in other
areas that might 3erve a$ prototypes for the blanket licensing of
reproduction of copyrighted journal articles. One is a voluntary type
of- clearinghouse established by the“qopyright owners of musical com-
positions for licensing public performancés.—The other is a compu]gpry
lTicense plan established by the new copyright statute to permit the

use of copyrighted works en masse, ‘upon payment of lump-sum royalties,
by CATV systems, jukebox operators, and educationg]l brbadcasgers.' We.
shall now look at these two types 6f blanket 1icensing meehanisms: in
turn, S ' . .
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A:4.6.2 Voluntary Clearinghouses. Pgssibilities for establishing a
voluntary clearinghouse for the blanket licensing of copyrighted
) journal articles for reproduction have been under discussion, off and
ol on, for a number of years. The development of an acceptable plan has
been found to be beset with many difficulties. Two or three fairly:
_ detailed plans' have been proposed in odtline and put aside as unsatis-
“factory. The discussions so far have hardly gone beyond attempts to B
‘explore some of the possible bases on which such a clearinghouse might
be organized and operated, and to expose the difficulties that might be
© ° encountered in establishing a workable meghani'sm. o

&

»

, —_—

- A.4.6.2.1 ASCAP and BMI as Models. In-the diseussions referred

. ‘to above, the clearinghduses operated by the American Society of Com-
posers, Authors and Publishers (ASCAP) and Broadcast Music, Inc. (BMIJ,
have fréquently been cited as possible models that might be adaptable .
for the blanket licensing of rqprgduction'rights in journal articles.

s

'

. . _ \ ' . ) . :
.iﬁ ASCAP is a voluntary membership association of writers and publishers
of copyrighted music. . It was.established to license and enforce the-
rights of its members collectively in pubT™c performances.of their
music. A.few statistics taken from recent reports will indicate the
size and effect df its operation. Its membership consists of #&bout
18,500 writers and 5,300 publishers of music. Its catalog of musical
compositions is constantly growing, and the number.of compositions o
covered by its-licenses *(a figure that is not annOugced) must no¥ be
well in excess of a million. Its gross,revenues from doméstic 1icenses
is now over 80 million dollars per year, and from foreign licenses is
over 13 million dollars per year. Its cost of operations-in recent
years has run to about 19 6r 20 per cent of its .gross revenyes. The
remainder of about 80 per cgnt is distribited among its writer and
‘pub]isher members under a rather complex formula in which the principal
basis for allpcation is the estimated humber of performances of_each .
" member's works. - ' o o .

- P

., A . . ) . .
-ASCAP Tssues licenses to a number of different classes of users. The
largest users, from.wﬁﬁch‘it derives a major portion of its ‘revenues;
are the radio and television networks., Othér classes of ysers include
- local hroadcasters, music and dance halls, orchestras and.bands, hotels
and restaurants,.wired music services, business establishments, etc.  °
v, ASCAP “announces periodically a-schedule. into which its userssare divided; \
. As required by consent decrees of the United States District Court for, "
the Southern District of New York, it must Ticense alil qualified-appli-’
_cants, all licensees in the same.class are charged the same feés, and- * ~
any licensee or applicant may request the Court to review the fees .
"' charged. . ‘ o _

\ . - B N L] ‘.
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\ The royalty fee payable by a user is a flat sum per year for a blanket
. license permitting his performance of arty and all of the music ‘in. -
\ASCAP's catalog. Broadcasting networks supply ASCAP with Togs iden}11
fying the compositions performed by them, and ASCAP conducts a sampling:
of performances by some of. its other licensees, and these are the. bases.
for ASCAP's determination of “the allocation of its net revenues among.
7its members. ' < . ;
\ ,

3
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TwR ether organizations also Ticense performances, of music-on a bJanket

-basis in much the same-manner as ASCAP. One of them is Broadcast Music,

' Incjp(BMl),\wpgch rivals ASCAP in the size of its operation: BMI is an
incorporated organi‘zation which represents about 30,800 writers and
10,000 ﬁkb]ishers of music in licensifng a-collective catalog of their
copyrighted music.” Its cataJog is reported to' contain one milliof?
compositions, and its -gross revenues are about 50 million dollars per
year. Its Payments to its members are based on contracts which are
desfgned to distribute among them the net revenues of BMI after deduc-

. tions from the gross for its expenses and reserves, Its fees charged
users, 1ike those of ASCAP, are a lump sum per year ‘and are uniform for
all the users in any class. ' L
The third organization lTicensifig performances of a collective, catalog
of music i3 ‘SESAT, Inc., a’commercial company that.contracts with-:
another smaller group of writers and publishers to Ticedse.their copy-
righted music. Its-cata]tg is a relatively small one bf‘speci%l;kgnds
of music. Statfstics concerning-the size of its operatipm have mot . ‘.

_been determined. 'Its fees charged licensees are also fixed at a Tump
sum per year., o . N '

’ '\' X - ‘ . LA

The' effectiveness of ASCAP and BMI. may be attributable in.large part

.to the following factors: - , s ‘

<4 Ll

I
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2
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* (1) The copyright owners of music have realized that*they .
" cannot enforce their performance rights-individually.r
. They--have therefore felt compelled to joinp in collec-
tive organiggtions that can monitor -and-Ticense perfor-
mances for: &1, of them as a group. As & result, the
combined membership of ASCAP and BMI, together with thfl
relatively small number of those affiljated with SESAC,
comprise the cdopyright owners. of virtually all pusic
copyrighted in the United States. .

Users who obtairV! license frop each of the thiee organi+
" zations are QHrtuggly dssured of the right to perform

v
~
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o - : (except for dramat1c performances’. wh1cH”these organi-
Tl L. zatjons do ngt_license) any and all-of the compos1tfpns#
. L - g'*’c‘the_y might choose to perform

. (3) _Licensees, are not burdeneg by the necessity for ma1§« .

. > & %ta1n1ng records of the co positions they éerform fgpr-
o . tunately for ASCAP and BMI, the largest sdurce- of tﬁe1rﬁ

. Aayenue from licenses; ‘thé broadcasting netw8rks, do .

“maintain logs of the compositions they perform and. supply

those logs to .the erganizations. Those Tlogs, plus a. e

' .o Timited amount of Sémp11ng of the perfarmances by other =, -

.o *’ﬂ//; ’ :#*licensees, are sufficient for allocation of the fees, col-* -
1ected by-ASCAP and BMI among ‘the i d1v1dua1 copyr1ght P

- A wnerss . . . .
/- : % M 7 e
. f . (4) A icensees are required to pay.only a 1ump-sum roy&%fy
. ' fee annually inca predeterm1ned amount.

! -
M

~
.

vO

How far can’ these fdctors *- universal coverage, ease fbr users ia;
obtaining licemses and: in. accounttng and paying for. their uses; and
the.ability of the organization w1thout too, much cost, to disteibute
its revenues among the copyright owners on.an equ1tab1e basis -- be
duplicated in an organization for.the blanket. 11cens1ng oF'copyr1ghted
“journal articlgs? The answer to that - qdest1on may determ1ne the
feas1b111ty of estab]fsh1ng'such aq organ1zat1on e Sy
A. 476 2. 2’ Problem Areas. Attempts to p]an a c]ear1nghouse for the,

blanket licensing of reprodgct1ons of journal articles run into a‘num=~ -, ¢
ber of problemg. We are not undertaking to_cffer solutions to those’ '

- problems, or to propose any p]an for such a° c]ear*hghouse We shall

' merely mention some of the maJor prob]ems and,SOme suggested approathes

v to meeting, them £ .
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Perhaps the most difficult set of problems ‘relate ¥ rECOnc111ng several, -
/;": imperatives: .The basis on which Ticensees pay fe€s must be kept simple -

“to avoid expensive record-keeping; some informatioh as .to ehe identity
‘of the journals used and the number of -uses may -be needed td determine )

. how the fees collected are to be distributed among'the pub11shers, the .
oped5t1ng expénses. of the c]ear1nghouse must not be so high as to con- 7

~sume teo much of the fees- co]]ected N -

Iy

L4 PR

Assum1ng that’ the sum to be paid. by a’ licensee as fees is to be related . ¢e
‘to the volume, of reproductions made by ¥im, how "is ‘thatsym to be . u‘r‘ -

assessed? T¢ require Ticensees. to keep recotfs of each-reproduct1on of’ »
? .
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ind%vfdua] artieles wqd]d'probab]y be excessively “burdensome. Forézhé
purpose of assessing the fees, perhaps it would suffice to have th

<

licensee report only the total number of units (e.g., articles or .
pages) repraduced By him from all of the journals in the aggregate.’ .
. ¥ Ny j S TR

H
@ i
. —— ~ . ~

This would 1eav![thg problem 6f how the clearinghouse is to determine ,
what portion ofMts net receipts#is to be distributed to each of the
publishers. Perhaps a limited amount bf sampling would be enough .for . .
‘this purpose. For example, each licénsee might -be asked to, keep records :
of the-artiq]es he reproduces during.a short period of time:such as one .
or two weeks” each year. Or those 1icensees only who are known to be . oot
the large volume users niight be asked to. Keep such records for somewhat'

.~ longer periods of time. Or perhaps such’records kept by the Feensees.

¥4 could bé~dispensed with entirely if it were assumed that the propor-

T - tionaté. velume of reproductions by all users' from any one journal is . ;

.. roughly equivalent to the proportionate volume of its subscriptions or | .
sales. And other alternatives could no doubt be~thought of.- - ' ' :

4 g0t
-

b . et
. If record-keeping by the clearinghouse as well as by the Ticensee can
.- . be-kept to a minimum, there would seem to be a fair prospect that,:
' with fees fixed at appropriate but reasonable amounts, the clearing-
" house would have enough net revenués to give publishers a significant

~

Cs return. ‘ _ . .
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Several giher prob]eﬁs,thaffmay need to be reéo]ved can be mentioned:

-- The pub]ish@rs*bf scientific and technical journals (which
) . - = We assume to be the material fer, which a c]earfnghousg ‘
< : * is most trgently needed) will-have to be persudded to join
‘i . - the clearinghouse., Inclusion of ‘nearly al] of t em may be’
i . necessary to provide adequately comprehensive coverage.
" - ,If it can be shown that the proposed’ cleariiighbuse is’ = °
o, .+ Tikely to become profitable within a few years, it should

not' be difficult to enlist-the publishers.

rd

i, =- Some Tlibrary groups have objected tha% blanket licensing?®
- Ymay. result in; their paying for.what:are now fair use repro-
ductions.. Perhaps the Ticense fees. can be so adjusted ad ..
to overcome this objection. - o a
L ® - ; K LN
-~ A¢learinghouse 1icensing reproductions from most,/f the " (
existing copyrighted Journals may bé charged with opera- ~ Lt
) ting as a monopoly. under the antitrust laws: ‘Th¥s problem.-
- might be resolved by apprgpriate legislation granting dn
exemption, or by hegotiations with the Depayigent: of Jus-
'3 “tice. Precedents for a Statutory exemption fqu the :

. %
.o
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« - antitr®t laws are now found in the Copyright Act of 1976 =~ ..
. (sections 111{d)(5)(A), 116(c)(2), 118(b) and 118(3)(1)), -
with respect to copyright owners or users acting as a
group, or through.a common agent, in negotiating and agree-
’ ing upon royalty rates and the distribution of Tump-sum
< ( royalty receipts among the members of‘the.group.

e S R SNP

. A.4.6.3 Compulsory Licensing. Compulsory licensing was originally an:'
vided for in the Copyright Act of 1909 as a device for preventing™the ™
‘. .+ -establishment of a monopdly. One manufacturer of phonorecords of" \
. music, anticipating that the Taw would be revised to give the copyright  ,
. -ownérs of music a rew exclusive right to- make recordings of their .,
" music, had obtained agreements from the major.music publishers to give
) .him-exclusive rights to record all the musical works in their catalogs.
To prevent this potential.monopoly,-Eongress-provided in Section 1(e§
of the Act of 1909 that once the copyright owher permitted one company
to make a recording of his music, anyone €lse was'pekmi;tgd to make a
similar recording upoq&payment of two cents per composttion for each

. .
~ —v_.‘n*w-‘ PRt S S}
. .

Y

¢ record man%;actured. .

!
-
I

N

e

. . =, gt
One result of this compulsory licénse provision bas been the establish-
"ment of a central agency -- the Harry Fox Office’-- through which -most °.
. of the music publishers isswe 1igéhses for the recording of individua?
; compositions. Record compan# T ally obtain such licenses from -
. the Harry Fox Office ipst€ad of-exerci¥iqg the compulsory Ticense under
© the terms of the stapdte, because the. licknses issueq by that Office
aresmore favorable £hdn the statute in’seviial-respects. o
9% . A . . Lo

. - .
BT Kbt e S
.
.

3 s
The Harry.Fox Off{ce ¥s an example, of a centralized agéncyﬁ?ﬁm Ticensing

~-

3., ’ ghe works of a number of-publishers.” It is no doubt more-cohveniént .
$ or licensees .tha would be .the case’if (without the compulsory Ticense)
RN - they had to-negotipte for licenses with each publisher separately. But -

. “it should be notedf that.the Harry Fox, operation is'not an example of
. blanket, Ticensing/ - It issues: Ticenses for .individual compositions as’
- requested. It hag a standard form of license agregement and a, fixéd
schedule of royaJty fées applicable to all the compositions alike, bt
~ licensees may, ghd. often do, nedotiate with, the Office for reduced fees.
S in special cases.’ e e - _ B
’ A y /- — // o . | P
.. The Yright Act®of 1976 provides for.compulsory licenses of a
e different character. in ‘three situations: For the performance of
.. . .music in jukeboxg;, for CATV retransmissions of broadcast programs, -
¢ and’ for ‘the use of certain works in noncommercial bréadcasting. TheSe
' are examples' of b]an#et Ticensing. ‘Thé purpose of-the toggu]sory
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Ticemse in these &h?ee instances is not to prevent a monopoly, but;?s,
to.avoid the difficulties. that the user groups wouldgencountér-if they .
had, to obtaim Ticenses from and pég‘fees to %he indig%dual-copyright ’ -
owners., . A . .

- t

A.4.6.3.1 The Compulsory License for Jukebéxes. The Bopyright . ,é{.gd,
Act of 1909 contained a specific exemptiop for the performance' of -
music on coin-operated machine (bopu]ar]y called "jukeboxes"). - This
. -has been cited for many years gince' as arkoutstanding example of. short-.
s sighted legislation- During t earings in the’1960s on the copyright
revision bills, it became evident'that the Congressiomal committees ~ *
had concluded that jukebox operators should pay for 'their use of copy- - v
* righted music. Obtaining licenses would present no great problem for
" Jukeboy operators since.they could pbtain blanket licemses from the
. three performing right Ticensing organizations (ASCAP, BMI, and .
SESAC). But, as the Kebox operators demonstrated, to require them
to keep records of their performances of ‘each composition would impose
a tremendous and costly burden on-tpem. : o .

4

¥
]

{ a

To avoid this difficulty, Congress-provided, in section 116 of the Act Con
of 1976, for a compulsory T¥cense .under which Jukebox operatops may
.- . use any copyrighted.music in tﬁeir'@achines,ﬁfor which -they.-ake to pay .
_« 7 annually a single lump-sum royalty.s. To obtain .the compulsory-license,
"+ the jukebox operator is required tg*fiie in the.Copyright,Office infor-
matibn“identifxing7himsé1fuapd«hjs.@achines,jahd to deposit-the royalty
% payment.with the Régister of Copyrigbts., The operator is then given a .
certificate for each machine which he must affix to the machine, . .-

‘The royalty is fixéqjgﬁ the statute at\§s a year per machine:”\lgé ".J .
- copyright Royalty T unal (established under sectiong 801-810 of the “ !
‘/ Act) is authorized to adjust the royalty rate periodically upon peti-

tion by any of the interested parties. L . Y/
o - ‘ N B N . J . e
Distribution of tﬁe accumulated Fbya]tj‘fées‘among the copyright o@ners. 'y

> (after the deducion of certain expenses) is to be made iby, the Copy--
right Royalty Tribunal on‘the basi of claims filed with it by the * -
~cp'pyr'ight owners.. There .is a provision-in the statute allgwing persons

< ""Who may have- claims to have. access %o the licensed machine® and. the

" opportunity to ébtain information, "by sampling procedures gr otherwise," ‘.
© U-pertinent to their claims. . ) , ! ) ’ é% o
-, : . i 3 Co P . . = . A

' ) . . . . /._/—‘ 3 s \ e.\

It mejabe observed that #he appropriate distribution should not be dif-

ficult to defeymine in this case because the great Budk.of the royalties,

uil] be payable toithe threelperﬁprming rights licensing organizations,
- v/ ‘ , C . -~ . . . v PRI

i . ~
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» and specific provision is made for an agreement amonglfﬁi; as to their

respective pro rata shgrgs. The three organizations have indicated

that_they are confident’ of being able to reach such an agréement.-

- P < ) t‘.‘

-

. A.4.6.3.2 The Rompulsory License for CATV Systems. We have
already outlined, in section A.2.6.1 of this report, the provisions of ©
section 111 of the Copyright Act of 1976 under which cable television
systefls are given a compulsory license for their retransmissions of -
broadcgst programs containing copyrighted works. . To recapitulate the’
es;ential'featu?es of the compulsory licensing arrangement:

e . N . ~ 4 )
-- The compilsory licenseé covers tHe Broadcasts of all
. stations Whose signals-the:.cable systefi is authorized .
+ by the FCC to gcarry. == = 5
" - .. -, £= )
‘== To-obtain, the compulsory Ticense,-the cable system is
reqaireg,io file in the Copyright Office a Statement 5
" fdentifying. its owner and" the broadcasting stations whose .
* sidnals are regularly carrfied by it. "The Registerlof
Copyrights may, by regu]atbe, require the filing df
further information 1f found \to be necessary.
K « 2 . . q i

C i ' } . : :
--_The"cablel system is to %eposik,wjth _th@Register g Cppy-‘w i
.~ rights semianfiually a statement/of account showing (1) the .| -
number of its channeks.used for rétransiissions and the - -~ -« "~
‘broadcasting Statignsgwhose programs were~retransmitted,
_and (2) the numbep of its subggriberé and the ggoss -amounts
paid by them to the system for its retransmission service.
' The Register of Copyrights may by regulation, require ad-
ditional data to be-furnished. . - - -
R - ooy L ‘;
—7-The cable .System is to pay to the Register of ‘Copyrights
' for each semiannual period a single royalty fee computed -
<« on a sliding scale of specified percentages of its gross .
receipts from sybscribers for its retransmission service.

' - [3 N . -
-- The aggreg ed{roya]ty fees (after,;ertaiﬁig;ﬁenses are-
deducted)’are to be distributed by the Copyright Royalty
Tribunal on the basis of claims filed by copyright owneks
whose works were included in the nonnetwork programs of ¥

distant stations carried by the cable systems.. .. A

L3

—-'The'Coijight Rbya]ty Tribunal is,adthoiiied to review and
" -adjust the royalty rates from time to time, under standards - -
~stated ih the Act, (pon petition by any interested party.

A - < s,
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aggregated feés are to be distributed among the claimants will probably

s be more difficult-here than in the case of jukeboxes. The ,copyright
owners whose works are used in broadcast: programs are large TR number,

-and their works are diverse in character. This problem may be eased |

.somewhat by a provision iﬁ~ffjr;;9tute'that claimants may Tump their -

The task of the Copyright Royalty Tribug;T“ﬁQ determining .how the

claims fogether and may agree a ng themselves.as to their division ‘of

the aggregate sum paid on thejr claims. .

4 s Iy . . .

A.4.6.3., The Compulsory License for Noncommercial Broadcasting.
The Copyright Act of 1976 makes noncommercial broadcasters liable for
their performances and displays of copyrighted works (with certain
exceptions not pertinent here) for which they have heretofore ¢ladified.
to be exempt frem liability, The noncommercidl broadcasters argued
befbre the_ Congressional committees considering the revision bills,
- -that wfth/respect to eertain kinds of works at least, the process of
obtaining licenses far their use, of copyrighted works individually *
would be extrémely difficult and costly. (Cbfigress was persuaded to
v include in_the 1976 Act, in section 118, a' compulsory license for the
. use by.nofommercial broadcasters of published nondramatic musical-— -
worksl and published pictorial, graphic and sculptural works (and for: -,
certain educational uses of recordings of their broadcast programs con-
taining such works). . \ X , T

- 4 . -

.

. - ~ - ’ i 2D -+ *
: 3 2, . . . . ¢ a
*The compulsory Ticense provisions in section 118 of the Act for’ non-.
cgmmg;;lgl,&ﬁbadcasfing are quite different, from those relating to
s juke and CATV systems. The terms and conditions of, the compul-

| sory license under section'118 are not spelled out in the statute,

but are -left for .the Copyright Royalty Tribunat to estabﬁish:
. N ‘ . . - -
by »

Eeczéif 118 contemplates that copyright owners and noncommerciadl brbad-

-

casteys, or.groups of them on ei er side,”may negotiate their own :
Ticegding agreements, and these are.given effect/ For those instances
" - where no such voluntary agreement .i§ made, the Royalty Tribunal is to . -
" establish the "rates apd terms" for the permitted uses-of the specified
categories of copyrighted works by the broadcasters, after considering
Proposals submitted to it by-any interested parties .and the rates for
comparable circumstances under existing voluntary license agreements .
The rates and terms: for the compulsory Ticenge are to be reviewed apd
prescribed anew by the Tﬁﬁbuqa] every five years. '

*

< N - " . . - i . . "‘
No express provision'is made for- the collection and distribution of
- royalty payments, It is prOvided that the Tribunal is to-establish
- "requirgments by which copyright owners may receive reasonable notice

. e
p . -eals
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- _compulsory: licensing schemé to*be devised by t
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of the use of ‘their works under this section; ané under which records
of such use shall be “kept" by theé broadcagters. Apparently, the copy-
right owngrs or their group agencies are expected toﬁgollgct their

[N e ’

own royalties.
1]

A.4.6.4 Concluding £dmments.\ If a voluntary clearinghouse satisfac-
tory to hHoth copyright owners and users can be organized, that would
seem to he preferable over a statutory compulsory licensing scheme.

A voluntary clearinghouse would be more nearly in accord with the basic
philosophy of copyright which contemplates that the author should have
control over the use of his work. Congress seems to havé demonstrated

its preference for vo]untarz/}icensing arrangements in the provisions

of sgctign, 118 of .the Act of/ 1976, suggesting that, the copyright owners
and .noncegrercial broadcasters should try to negofiatesyoluntary agree-’
ments be%ggen,themseTyes,iénd giving such agrgéméﬁ§3?§%§ect over the

: he Capyright Royalty
Tribunal.” Perhaps th®most important.consideration is the greater
flexibility of a voluntary arrangement and itseasier accommodation’,
by negotiatjons betweén the groups concerned, tdsexperigence and changing
circumstanges’. - R S
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© "SUPPLEMENT 1. - . STI TECHNOLOGY

-

S.1 ': . INTRODUCTION

- The conceptualization g% the characteristics of STI §ystems is*impor-

" tant in grder to develop an understand®™ng of their capabilities as they
might impact copyright-law issues, As we have seen in Section 2, the
development of new techpologies has i i
issues "in d¢efining the dpplicabiljty
the existjng-bounds\of copyright law. 4 .

L 4 , ‘e~ p

N k28 1Y A i -
. The development of computer technology has led a v riety ofaorgéﬁiza
tions to-incorporate the; computer as an esdential element of .the - .
; organization resource .':AtrZir$£, the computer; was uséd mainly s a Iy
*. tool to‘réb]ace humansﬁggbu es -in tyﬂg.cqnsuming repetitive tasks.
Within a relatively short, time pertod,."advances in.elec ronic-tech- <,
ology led to'moresand more applications for which cbmputers offered .
enefits to increase thesoperational scope of organizations. One such - N
application, the scientific and technoTogical information (STI) System -
wiltl be described in detail, and-a-brief-history of some of Tts salient ~— 7 =774
" characteristics wi;l be presented. T ’ & R

L 2

-

. ~N Coe o ,
L2 _THE STL EACILITY.

—— — - ke o~
#
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STI factlities ‘may be’bréad]y divided between those’brgénizatipns which®
, create STI. data- bases and those who disseminite’ the information to-the -

" general public, Both types of organizations require a basi¢ hardware/
software~coN®guration i% order to support STI applications. The major

.+ elements.of uch” configu “

%

tions are:

\‘ . r
£ S .. . .
R o A central processor : ‘ '

A

© ~ Q7 On-Tine storfige devices

o Data entry.devices

o Data stokag$§Qevipés )
0 wﬁﬁ'opérating syiggm't
"A_dataAbase?ﬁﬁﬁ;gemeﬁt.sygfém".
Miscél]aneogf\app]ication prbgraﬁ% ~

- e

Ly
' I@SO?»‘
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.+ " S:22.1 CENTRAL.PROCESSORS ’)f. .

. The central processor found at a typieal STI facility is a large-scale
v .Qgenera] purpose computer. A minicomputer, although it possesses con-
éég“*siderable power, is not cotipatible as central processor forSTI appli-

/ ,+ cations, at present. The use of minicomputers is limited by the

- _demands of the users, which require relatively short response times to

their inquiries and technology limitations to efficiently manage a

large on-Tine data base. Computers of similar.size are being used by

. creators and-disseminaters of STI Systems:

7

4
i hd -~
o« » M

©, % | S.2¢2 DISC STORAGE .7, ° ‘

) - K P

)

. " The-amount of information contained within a‘single data base is' usually
quite large. The Cheémical Abstracts Condensates. contain over 1.6 mil-
~ lion items. , The storage capacity of a -large general purpose computer
(core) is too small tovstore the data base in its maim memory. Disc
‘storage is therefore.required to extend thé. storage capacity. Although
information stored in core can be accessed within microseconds, while
.a disc_operates’in milliseconds, the impact upon a user is minimal.

L.}
«y

. . A single disc mayigznt§‘n 5 million characters of information. A char- -

o acter is usually definell as equivalent to a single letter, number or o
~% punctuation identifiers However, since a record (of information) is
composed of several letters, words, and other identifying information, .
a singTe disc can contain only ‘part of the very largest STI data bases.

-An*STI system therefore widl often contain several disc packs, each

. dis¢ pack, consisting of approximately 8 discs.* In this manner, the

- capacity of the STI systein has been increased several times ‘over the

; core storage available within the central processar.
’ LY . . .

$.2.3 DATA ENTRY DEVICES.

N

~

Je

" Another 8gsential element of an STI System is data entry devices. They
may be CRT (cathode.ray tube) .terminals, punched card readers, of paper
or. magnetic tape units., ‘A distinction needs Yo be .made between organi-

2ations which creaté STI data bases and -those which operate on-Tine

. retrieval services. In the forher case are organizations such as. *
ChBmical” Abstracts who compile, edit, and organize STI data bases. Data
w- . base creation requires a staff which can punch or type in monthly. up-

dates to.add to the éxisting data base. In' this instahce, a CRT-or
‘punchgd card facility is most appropriate. This method would be too

.~ costly for onzline search and retrieval séqufjié’,They receive the
i

LY

datd base ox. monthly update on magnetic tapes: The tape is mounteﬁjgnd,,
e, through a softWare package, the information is“uged to update, their~on-
1ine/§disc) data base. L e )

v
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$.2.4, MAGNETIC TAP

"Creators of STI dat
umits as well as th

i
A .
e
Lt e - * a e
E . . N . »
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a bases also.have a‘requirement for magnetic tape *° -
e.on-line search services. ‘Magnetic tape is a .2

sequential storage medWum; ‘that is, to lpcate information, the entire.

~tape may need to be
process can average
searching, whereas
Magnetic tape is mo
Tess, and the capac
Older-editions of t

tape. Two other. uses are made of magnetic tape editions of. the data

base. First, data
on-line° data base i
"netic tape' is easie
Discsvare morée firag
damage. ¥ .
. . Ca

- §$.2.5 .HIGH SPEED P

" A highpeed printe

including those whi
purposes: First, t
tems when the volum

read. Even with-a &iigh_speed tape drive, this

2-5 minutes. « This #§7not suitable for on-Tine
a disc can locate information with 75 msec., ~ ° .
re often used for archival stqhage as its ‘price 4%
ity, depending upon the tape, is nearly equal.
he data base can be ‘conveniently stored on magnetic

base copies are usually majntained in-case the
s-accidentTy déstroyed or damaged. Second, a mag- _
r.to ship to'S{I data base. leasors than a disc.,
ile and requjre careful packing to insure against

LN
?

RINTERS, - .. - —Z_ .
r'i§tusha11y$found-aq,most‘computer"ﬁacilities, (“'g
ch contain STI data bases. They Rerve two main . . .

0 provide a hhrd)copyégf/information from STI sys- . ‘:
" h

e s large of the usey has’ no-hard copy capabil-

" ities of his. own, -Additionally:~the maintenance .of the data base may

involve & detailed
instances, a hard c

<

Other computer‘hardWare mdy afsoiBé’found éf'an §Ti faci]ity:‘ Data , R

communications equi

will be found wher

$.2.6° SOFTWARE

»

multiplexers which allow. remote users to acgess -the STI data bases, -
priﬁEQsearqh‘gervices are offfered. - ﬂﬁ“.l *
Aﬂ: ‘ "Y.-{ -: :,!"’ | .- . - ‘ M ‘ LA
«?' e A Vea w7 v N i
. R N I -, 7 a

- In’addition to coﬁp
and search for info
can be defined as t

examination: of -portions’of the data base.. In these
opy is moré;gfeful than access throygh a CRT.'
1N - x T W’

L
L

pment “such as modems, front-end processors, and

ufér hardwg?%,‘softﬁare is 5];0 required;to Contro]l
rilation “cofitained within STI data bases, ~ Software -

‘ he pregrams that irect computers to pérfgrm speci-g
fic functions. A shftware pd -¥5 a computer program o, of

g@ﬁgrams designed t
cern to this dis

o perform one or ‘more well defined funct of
cussion are mainly the "systems package." Systems -

packages are progrdhs or sets of programs that make it possible to P\\\\
In-

use a computer more
- cluded in this cate
“ment systems. -

conveniently or operate it more effectively.,
gory.are ‘both operating systems and data base manage-
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The operating system, sometimes called the executive, manages the
_computer resources and permits the user to interact with the systew.
Initial access to a STI on-line system is under the control of the
operating system. Almost all user-oriented systems have an operating
system; however, in the case-of STI Systems, limtts are placed ‘upon
what the user may df. For example, unlike timesharing computer systems,
the user can t create his own programs or mod1fy the stored data

bases. I environment, the user can gain access only to STI data
bases and issue commands re]evant to the use of the computer for access
or search of the data base.

¢

., Once an appropr1ate 'STI data base is selected for searching, the user

is placed under control of a data base management system (DBMS). It

is the DBMS that actually examines the data base to determine if the

user's specified parameters can be matched by the stored information

within a STI system _ _ ’

_The method of operation while under the control of a DBMS system in-a ’
STI environment is to define identifiers or descriptors upon which a
search is based. Examples of descriptors are:

o Author's namé I
/

0o Subject

o Title . - -, )

0 Key wdrd

Search1ng can be quite comp1ex according to the soph1st1cat1on of the
" user and the*DBMS sg(stem N\

Figure T is'a functional schemat1c of a STI fac111ty and shows the ~
layout and 1nterconnect1on of the hardware.. ‘ , -

v

5.3 .~ . STION-LINE DATA-BASES, - & .

In order to Timit the dis@ussion of STI systems, we will confine our-
Mgelves to descrihing the services offered by on-line search services.

Figure II contains d descr1pt1on of the STI data bases offered. The

information contained within each data base is limited to descriptive

information of articles published in scientifil and technical journals.

Some data bases contain brief abstracts of the articles cited. At

Y S

193 ) - ¢




\)-_1 )
. : R * B « o !
DISC: . **DIsC DISC , -
£ - = .\
p o o
i 33
ocCc
==
HOST 0o
' : S2 |
PROCESSOR .2 .
) w ..
N { >
-~ ‘ S )
1 § ' .
L4 ) ' /

‘ FUNCTIONAL CONFIGURATION OF A COMPUTERIZED STI SYS

R}
.
[y
r »
-

/ < 1
TEM

-
“
-
7
rg
-
¥
»
g -~
L]
4




196,

Q

ERIC

Aruitoxt provided by Eic:

>

\

DATA BASE
NAME -

. i .
' PR . . / .

DATA BASE SUBJECT AND SQURCE .

DATA BASE COVERAGE.

UPDATING

.

ENTRY DATE

3

APPROX.
-NO. ITEMS
(8/76)

FREQUENCY

NO. OF
ITEMS

*GRANTS

I

]

Is complete singie source reference to more thon‘lSOD grant
programs offered by federal, state and focal’ governments, com-
mercial organizations, associations and private foundations in
over 88 disciplines, including adult education, agriculture, social
sciences, fine arts, architecture, matural sciences, banking and
business, health sciences, and law. Prebored ky Okyx Press.
(Opetational Jonuory, 1977)

r

AN l“

current

/.

monthly

50

T r - 3

Covers business management periodical literature from over 300
journals, in the. areas of finance, management,, economics,
statistics, business law, and madrketing. Journals such as Duns
Review, Harvarg ‘Business Review, and’Nations Business aré€
abstracted. Prepared by rABI a division ‘pf DataCouvrier, Inc.

.

. Aug. 1971

44,500

»

monthly

1,200

*L IBCON/E

3

Coyvers English-language . matecials in all subject areas of the
monographic literature and audiovjsual materials, and includes
MARC records: from the Library of Congress as well as magny
more LC- co?ologed items.

A

.

Jan. 1965

-

, - 691,700

7,000

T

*LIBCONJ/F

.

Same as LIBCON/E, but covers non-English-language materials.

707,700

7,000

Is, @ broad and cross-disciplinary. file containing gitations and

abstracts of government-sponsored R&D: reports. and other -
government analyses prepared by Federal agencies or. their

contractors ands grantees. Correspands to the Weekly

Government Abstracts ang the semimonthly Governmient Reports

Announcements. Prepared by National Technical Information *
Service (NTI5) of the U.S. Deportment of Commerce

-~

TYPICAL STI DATA BASES

356,400

.

. biweekly

2,300
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present, ne full-textual materials dre stored by on-line search
services. The reason is both technological and economic. The on-Tine
storage capacity required for-complete textual Storage of all scientific
and technical journals currently dindexed by STI data bases would be
very large. Information is largely.alphabetic characters, which at
present, are not efficiently stored by current computer technology.-
Economically, the cost of operations would increase substaﬁtja]ly. In
additton the utilization of the computer storage resources would
decrease, due to the €xistence of stored texts that might be dgcessed
on an infrequent basis. The computer-based information system which
is based on high speed ‘data manipulation and an ability to perform
repetitive iﬁ;ratfons on large volumes of information does not function
. well in an erVironment which demands large. storage capacities.’

¢ -

-

.4 "« COMPUTERIZED'STI SYSTEMS
. o .
thter review of the collected ﬁpforhat%on of new technologies and copy-
right and computerized STI systems, we have determined that three-

' characteristics of computerized STI systems. merit further discussion.
They are the development of: ‘

A

-

b On-liné storage (disc)
o Efficient'ddia.base management systems -

‘ ) .

k3 Acceg to computers through data communications networks

Without these three technological enhancaments to computers, tHe pos-
sibility of computerized STI system would have been too costly to oper-
ate and too difficult\to manage. Together, these ‘mechanisms provided
. the users of STI systewms with a methodology, that made more information
available, at a faster speed, éqﬂ with a decrease qf human-resources.

-

' )

JIn comparing these jinnovations, specifically in the area of STI, sys-
‘tems, it isrhelpi%g‘tg consider the Library as the opposite extreme of
©a computerized oSYstem., Given a“%yfficiently large Tibrary with
ddequate resour es,'ﬁﬁ? results of a scientific search Would be simi-
Jar to that aecomplished by a computerized. STI system. ‘

LI et

'A library, where a literature_search is conduéted of relevant ‘journals,
is av inherent part of -the scientific and technological method. ' To
« satisfy the researcher's néed fo obtdin information, he could either

_browse through the library stacks or rely upon extracting information o-*

1

solrces from compilations of abstracts of scientific journal (i.e.,:
cﬁemiqa] abstracts). The process required considerable time as the

’

L4
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"comp11at1ons were limited in tndéxing methods to principally the subject

matter and the author(s). In addition, librdries, except the very lar-
gest, did not always contain the range.of information requ1réd to meet
the needs of a variéty of researchers. To complete an in-depth 1litera-
ture search might require visits to one or more libraries. Thus,

from the researcher,’ §§b01nt of view, the library, & a non-computerized
STI system, was d1#?1cu1t te use; time consuming; not read11y avail=
able; often incomplete, and subJect to errors and omissions. However,
the 11brary, as an STI system, was not without some merits: It provided,
through browsing, a means to, circumvent the limitations -of cataloguing
reference material or compilations of abstracts. Furthermore, full text
storage of books, periodicals, and journals at a library allowed the
researcher to investigate in-depth his topic of interest. =

’
o . - \ ' -

°

The deve]opment of an on=line disc stqrage medium provided the capability

to extend the total storage capacity of a computer system. .Prior to the
development of disc technology, the computer had to contain information
within its main memory or .retrieve 1nformat1on from a magnetic tape.

The main memory was limited in size, although information within it could

be accessed within microseconds. As noted earlier, magnetic tape could

hold sufficient material to develop a computerized STI system but, as

a sequential access medium, egch seaqch would require the time consum1ng
process of reading the ent1re tape. AN -

~ ' s

.* The development of disc techno]ogy meant that the computer system could

\
[

not only accommodate theslarge volumes of information required to
establish computerized STI systems, but each information record could
be found within a short time frame. A disc is a random access storage
device as opposed tq a magnetic tape which is sequentially ac €ssed.
Thus, key characteristics of computers, speed and high volumg/ data ]
manipulation, were matched, in part, to ‘the pragmatic requ1rements of a
computervzed STI-system. /

4

-

While disc storage brought a high volume on-line capab111ty to computer ~

. systems, the search for information contained within data bases needed
‘a specific applications program to perform the search. Programs a]%eady

existed for data base manipulation. Until the stafe-of-the-art

advanced, data base management systems were designed for: specific‘opera-~

tions. Referr1ng to the original STI system, the library, this was p
equivalent to each library having its own card catalod. Books could not

be transferred to another library with recataloguing, and each researcher
would need to be knowledgeable of several library systems. Within each N
library "management system! the ease‘of the system would also vary de- )
pending upon the creativity of the system designers. The resu]ttng non-
consistencies led to the development of lﬁneral purpose. data base manage-
ment systems. . ¢
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This technolqgy is.the second key element of computerized STI systems'*
because it ‘provided a means-of organizing information and searching .
information so that several ysers could use the system simultaneously.. '
Its 'organizational structure was-flexible'so that data bases could be

v created from a variety of sources. This was.important since formats .
of STI data 'bases vary‘according to the type of data base. The.con- .
tent of a scientific data base would vary from that of an economic data
base, etc. ) ' ' .

. ) 4

Data base management systems search through data bases using a variety
. of methods. Most are based on an indexed system ‘in which certain key

words or identifiers -are examined, rather than each record. In this

manner, time is conserved and the computer resources are utilized more

~-—\\i:fﬁcient]y. . ) ) p e

* The user makes use of key word§'to describe a subject, author or inter-
est area. The data base management system can then -determine if a
match (hit) occurs with the ‘contents of the -data base. . The data base
management, system is quite powerful since it permits..the:search words
to be combined with Boolean Algébra Logic. This capability adds power

~to the researcher's ability to clearly identify the search topic. - - T

’

<

A skilled éomputerized STI user can perform compex searches'using the -
«Boolean operators. The result is-that the computer STL system user

has reduced his search time considérably over using a library and ,

increased his ability to find information. ’

N 1Y

The third key element which enhanced the development of computerized STI
systems -is “development Qf data communicaf?ons‘systems which enable many
widely geographically dispersed user$ to access an STI system concur-
"« rently. Without a data communjcation network, the users would be limited - .
to those at or nearby the STI facility. Economically, this perspective '
" would not justify the large hardware/software costs and data base lease -
. rates required to establish an STI facility. Data communications has.
allowed the Tinking together of many remote users into a market large
enough to support”the operating costs associated.with large general pur- .
' pose computer. systems. . N ] : j

4

The area of data communicatidns jncludes both the network of de&icated )
or leased lines and the specialized communications hardware/software.
At present on=Tine communications speed are relatively .slow (in the Y
order of 30 characters Eer second). Higher speeds, although ;echnically
y Q_‘avai]ab]e, require costTy “Tine conditioning equipment. In addition, )
' ' : = ‘ . ’
- \ 4 Va) % ,
- A-108 20()- - ' .




with the current STI systems, ‘the results of a search are usually no more
than a few pages of information. Large volumes can be directed to the
high speed printer at_the STI facility; where the fost is less than on-
line pr1nt1ng If full text retrieval weré available under present con-
d1t1ons, the costs of high speed communications and printing at the
user's ‘location Would require-a careful evaluation as to whether the
text was time critical. This situation, of. course, cou]d\change if the
economics of STI system user were réduced. At. present, it appears that
30 characters per second commun1cat1ons speeds are sufficient for most
STI system bsers. :

/
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B. 1 - .~ INTRODUCTION - o

I

In-this paper, we shall discuss various schemes for collection of
royalty payments for reproduction of scientific and technical informa-
tion (STI). We shall concentrate on the costs that accompany the en- *
forcement of royalty price schedules. These costs are referred to in
the économic literature as transaction costs. These costs havé to be
incltided in the design of actual pricing schedules. Indeed, a major
argument for excluding certain users from payment is that the trams-
action cdsts associated with the-collection of payment from these’ uses
exceed the benefits of doing so. We would expect that such arrange--
ments ‘can’ be worked out- between the’users and sellérs without a neceé-g
sary.intervention of the legislatiure 'or the courts.. T

]

B.2 ., -PRICING SEHEMES ~ -~ ' . _
B.2.1 BLANKET LICENSE SYSTEM ’

The b]anket‘]iGense system involves a set payment to the.owner of a -
copyright. Once payment is made, an unlimited amount of photocopying
can.be done. ' L L .ot .
There are two species of blanket licensing: -
(i) direct licensing; -, . . ‘ <\

»

o (1) c]eafﬂnghouse Ticenging.

Under (i) the owner of the copyright negotiafés directly with the user

of a journal/library for a fee. Under (ii) the copyright owner nego-

tiates indirectly through the clearinghouse which pools various copy=-
rights. System (<i) is _analogous to the one %Eployed in the music”

. ) o P , .
Comparative economits would seem to_favor the second variant. The
major saving /is in transactions costs: both in the case of a publisher
negotiating /agreements with a multitude of users and in.the case of the
user jlibraryg negotiating with a multitude of copyright holders.

.

‘Another major saving for the user results from a reduction in the num-

ber of payments that wid1 have to be.made.” A-sgimjlar reduction exists
on the publisher*s side. There are, however, important additional
costs,that appear.if (ii) is used, rath&r than systeni (i). Jhe major .
new cost is associated with the necessity-of monitoring the photogopying

._in individual librar es in order to determine an equitable distribution®

€

of the pyoceeds. These costs may be significant. According to their
own.estimates!/ASCA?'s transaction costs amount to approximately '
20 percent of their gross revenue. Such costs would not be expanded

.under the diréct licensing scheme. This is not*to say that the direct

licensing scheme* doés_not require some mphitorfng of use, since under

this scheme the exfénﬁ\of use will be igpoytant in setting the fee.

S SNy - B2 : .
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- significintly Tower under” (ii) than (i). 7

- ,* . library resqurces.

* B.2.27 PER-USE LICENSE ~ . *. ;- R

»

. A
« . .
.
. . . Y /o . )
- VN N / . K
) v
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-

Overall, however, we su

. . \,4_/ ‘ "‘
ggest that, the fonitoring cgsts ought to be

What is’ the egonomic impact of a blanket fee? " In the Tmit it may not
affect the amgunt of photocopying. This perhaps/parddoxical result
willebe obtained if the Tibrgry finances the co?t of_the photocopying
" permission fee by means of a Tump sum (i.e., poll) tax which 4s Tevied
uniformly on both users and non-users of jthe photocqpying priyilege.
The poll tax places, however, an undesirable burden.on, non-users who
are, in effect, called upon to subsidize the wsers.! On equity .
grounds .the poll tax is clearly undesirabie. Whethey it.should be
implemented depends’ on how much the society would suffer from a reghc-,
tion in socially desirable photocopying, which indubitably would occur
1f user fees were employed.” Since unguestionably, a good deal of g
photocopying does not. have any benefits over and -abové those: that ac;k ~
Crue to the researcher himself, arguments from both efficiency and "N
equity standpoints would support our preference towards user fees. It
should'be noted that if a library utilizes the user fee to ctollect the
_revenue, it commits resources to generating-the .same information that
is necessary under the per-use license. If it’is believed that the
collection costs associated with the user fee are excessive, then at
the risk of somé unfairnes{a Tump-sum ta% ought to be imposed. The )
Turip-sum tax is in essence in’use now; .all faculty Members, students, v
“and others coptribute at least part.of the library budget: either in-
the form of lower salarieswor higher tuition fees. Such payments are
clearly independent of the-use a‘particular individual makes of ‘the

4

~
s
y

The efficiency, of per-use licensing depends on the- expense associated N
with monitoring the use! Herein Ties the. miin disadvantage of the per-
use license over the blanket license. The'costs of monitoring are .

technologically determined; At present these costs are probably high.-

. -in the area of journal use, but relatively low in the.area of biblio- .* ;s

graphic and data base use. _Furthermore, the costs will depend on how, -7
coarsely use is defined, For example, different user-fees may be - '
imposed on recent journal copies as opposed to ‘older copies. Medical
Jjournals may have different user fees than physical science journals,

. etc. "The .finer the partitioning of users, uses, and used objects, the - .
better will the pricing system function as a signal towards-efficient ° )
allocation of resources. Those gains in allocative efficiency-must be. -
weighted- against the=attendant information costs. « _- o oo ' f

. L JA . 3 e
. Y o ' - . - e A -
| ' r., L ;
.B.2,3 TWO-PART TARIFE§ T, . P . S X ‘
. The third system js a combination of the ‘two preceeding ones. The S -

two-part tariff pricing.scheme_involves a fixed ehtry fee, {ndependent,

.. of use, and}the’per-u§e'price. Such’ a system is curréntly employed -

L
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S “;gvesent time there is a Targe.butvynknoeramount of photocopying of”
\ . i Co T

© pricing at marginal cost is not feasible in that it does not cover the

ta

- ] . s .©
by the te]gphone company?afﬁ} example, which charges a connection fee
a8 well as the per-call charge. Such pricing systems have been recom-
mended for industries in which production cosfs involve a substantial_
fixed cost element and in which, as a consequénce, sdcially desirable :

total cost of output. A form of the two-part tariff would be a system
whereby.qylﬁbrafy would purchase the license to photocopy by puréhasing -,
the hard copy of a journal and also pay.a fee for each phatocopy of an
article from a"journal in its collection. This would suggest that a
pure:pér-use licgnse is difficult to conceive of becausé the hard. copy’
pricé'of a journal is in fact an entry fee. (And we note that.often
libraries pay higher subscriptjon prices than do indjviduals.) This .
may be so, but we prefer for reasons of taxonomy to think of the entry-
fee component as being an explicit payment for the right to photocopy.

It is clear that the current system does not fit neatly into either of .
these three categories of exclusion/collection mechdnisms. There is in
the library price an implicit component of_-a- license to photocopy. But-
the extent of photocopying which such,a license allows is not.clear

since the meaning of "fair use" is not apparent to either the pubTish=
ers or to the librarians, Publiskers expect some recompense for photo-
copying of their iﬁuﬁnals when such photocopying violates the existing ~
statute. This brihgs on the element of the per-use 1icense_discussed
above with an additidpal complication that-some forms 6f use are

exempt from that“license, the "educational exemption" for example.

. e . .
The-first step in thfnking.about the appropriate form of a new copyright
Taw should involve a clear understanding .ofithe kinds of pricing
mechanism that ought to be ‘employed. This outline provides a basic
classification scheme. If the next section, we shall begin to assess® -
more precisely the various transactions costs associated with the three.
fundam§01&1 pricing mechanisms. [Note sthat for ease of exposition we.
have not followed here a suggestion often found in the Titerature that. N
per-use and blanket mechanisms are but degenerate forms of the ‘two-part
(or multi-part) tariff system.] L ‘ T '

¢ ! - s
- N

B.3 . ESTIMATING TRANSACTIONS COSTS : - N
ATthough ecenomic efficiency can be -improved by, the institution of
per-use charges, it ¥s obvious that some resources must be used to col-
lect these charges.’ These "transactions costs" that are assocjated with
an "exclusion mechanism" may be a negligibTe or significant sum relative
to the charges-that are imposed.. In. this sectign, we-shall develop R
alternative estimates of their magnitude. =~ “To» ' ‘

3

..
o

. ~ N7 ': . :’ % .. . - .
Exc1usion'mech§nism5nare the” procedures by whidl#one can determine who
is using a gQod or sérvice-and then bill them for that usagé. The dif-
f;zylties of establishing such mechanismy have been cited a$ part of

rationale for the collective provigioh of gublic goods.. At the
. . . ! 58-[20 l) \ \
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. copyrighted works.” The following'estimates are cited merely to shed

some Tight on the magnitude and didtribution of photocopying.3 -

<

_ . . 1..27.5 billion paper coﬁies @ere made by ﬁhotoacopie§5 and

3,

*, * photo=dupTicators in the U.S. in 1967, - :

g

EJ 2. Approximately 60 percent of thq\maferfa] copied by Tibraries
is copyrighted. e

3. Of the photocopying done in libraries:

> a. the jouﬁna]—to-book ratio was 9:1y

liﬂjgﬁ b. the majérity of items were scientific and technical;

c. over 8ngercent was less than five years old;

d. 5 percent of the pdb]ishers produced 40 percent of the
material being fopied. L .
1

Currently, almast none of this photocopying regults in an associated

. royalty payment gr license fee.

A similar situation exists with the use of computer data bases. These
data bases may (ontain scientific, economic or statistical data,

_ bibliogra material, or medical and legal information. In many

cases the data;has associated with it computer software to facilitate
access and use. There are a variety of existing agreements by which
.the creator of the data’ base collects for its use either directly from
the customer. or from one or more of the computer system operators who
‘provide access to the data base.” ) . '

-

. - As we described above, in both the photocopying ahd' computer data°base

areas the economic issues are. the comparative efficiencies of free pro-
vision versus the implementation of user charges, and the relative
magnituges of the collection and enforcemept costs (the transactions
costs).* These costs will depend on whethenr bTanket 1icenses or per-
use licenses are:utilized. - s

The obvious archetypes of the bf;ﬁket 1icghse are those employed by
the perforing rights societies (e.g., ASCAP and BMI). Here, a clear-
inghouse is employed to facilitate the contracting arrangements. The
proposed Australian#copyright royalty collection-operation that re=-
sulted from the Mor@house decision will operate in a similar manner,
(The decision in the Morehouse case was that libraries. in Australia
are responsibte 4nd 1iable for hotocopying of copyrighted works done
on_in-1tbrary copying mac ines.g . : o

’ . Yo v s 4 .
Usually AP's ‘operating costs ‘are less than 20 percent of réverhue,
vhe Aust/Mian-publishers association- has predicted that the: costs of
their monitoring activity, analysis, and transactions will be

. B=5 N
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‘An important point to remembe

" to capture the copying of the more obscure works.

b

approximately A$.01 per page (one Australian cent per page).5 In both
systems, a significant part of the cost is the monitoring of usage

“(what is performed or copied) so that the revenues can be divided
 among the copyright ho]ders.

E 4

In Tooking for ‘archetypal billing and collection systems for per-use
charges,'we found two different industries with well-developed and .
possibly interesting accounting and billing mechanisms, computer
'service bur d.local telephone operating companies. One large
service burfau organixation estimated that the costs of monitoring use,
accounting, billing, ec., generally are 15 to 18 percent of total
costs. On the other hand, Pacific Telephoné Company” (which- has com-
plex multi-message unjtf charges for local calls) recGrds shows that all
accounting operatiopg amounted to only 3 percent of company expenses

for 1975. (Beth tffe Accounting Department expenses and total expenses -

included all curr¢nt-and capital items. See Fig.+B.1.)
r ' <@ N

The greater the ampunt of information collected, stored, and analyzed,
the higher the costs, For.example, New York Telephone does not, as a
rule, itemize "messaga\unit" calls on either residential or business.
customer bills. Howevery now they must. provide such a list to the
customer on demand if the \tustomer is willing to pay the extra cost
($1.50 for residenptial cus mgrs and $1.50 plus $.25 per each extra
page for business customers). - : g

LY ~
- @

is that in neither case do these .costs
include the expense of determin\ng how to pay out the revehues. These
disbursement costs will be relatpd to the degree of accuracy requi red
.e., sampling 'vs. 100 percent/monitoring) and.the frequency distribu-
fon of the copyright holders,/ Recent data froi the British Lendirng
ibrary (BLL) indicate : ewed nature of the frequency distribus
ion.7 Their syevey indic&teq that of 14,967 setial titles, thé top
unted for 20" petcent of the.demand for photocopies and

R st requested titles accounted for the last 10 percent of

the The) cumulative distribution curve isshown in Figure B.2.

Figure B.3 lists the 15 most "popular” titles.

Although the BLL is a "library of last resort" -for academic libraries,
it is a major resource for the specialized industrial libraries who -
comprise a majority of their borrowers. Therefore, Weé can assume that,
although the BLL data may not characterize the photocopying.in the

U.S. in an unbiased manner, the U.S. data will also exhibit a high
degree of skewness. Depending on the éxact ;nature of the' payment
algorithm, this skewness can Tead to either Jower or higher costs in
the distribution of royalties to copyright holders. The existence of
a high theeshold number of copies per time period -- unless X copies
per month-are made, no royalty payments-are distributed -- coupled with
the—skewed distribution could reduce transaction costs in the same way
that "dedGctibles" do for.an insurance policy. ~On the other hand, in .
the absence of a threshold pumber, quite large samples may be required

" B-6 o, -
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P o FIGUREB] SN
. PACIFIC TELEPHONE COMPANY EXPENSES ' . . ‘
1975 - 1978 . g !
' R 'j Accounting ”
: ) g i . ~ .~ J-¥Dept. as % . .
Year Pacific Company ($bil) . Accounting Department (§bil1) of CoMb%ny .
©, ;Exbense Capital Total -Expense Capital Total ) : Tota]
1975 [*'$2.2814  1.0019  3.2203 91.7 .. Lax ot 92,9 | 2.9% ,
1976f | 2.5237 1.1214  3.645] 114.6 0.9%  115.5 3.2%
- . , N ~ A . ) , ‘
1977F - ‘1.242‘4 - 113.3° 0.5 113.8 -
1978f - 13689 - . 03 - | - )
. . s ‘ . .
Notes: 'f"= forecast.. . = ¥ . o -% . ;
~*pegional toll centers opened 1n 1975 and 1976 . ’ L

Source: —€gfiversation with Pac1f1c Te1ephoné¥€ompany July 1976 - N
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: ' FIGURE B.3 - - , . "
: TOP 15 TITLES REQUESTED AT BLL . ' Lo , ‘
/. 1972 1975 - ‘&; oo ) S
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. »In this* paper %é’prov1de ‘the’ theoret1ca1 mode] of a f1rm wh1ch
produces a commodity that 1is sold both to individuals and to institutions. R
The latter extend the services of‘the commodity to a large collection of
users. The focus of the paper is en the pricing rules that'thg firm
should follow in«alculating the prices for individual users and for
institutional users. As the by-product of the analysis, we pggx1de _
strongsarguments for levying user charges on those who ava11 themse]ves
1nst1tut1ona11y -held unit.of thﬁ commod1ty ’

—

N In the paper we use Journa1 pub]lshdng as perféct examp]e of
the industry whigh serves both individual and mu]t? -user (institutional)
- markets. As we shall see, the ana]?sns presented here cqﬁ-be extended
rather easfly to advanced computerized scientific and techndlegdical
information systems ) Coe e 'dg

. The major problem raised in the paper is how the fixed cost con-
ponent of the.total produetion costs sheuld be redd -among the two
classes of buyers. There a]ready ex1$ts a welldestablished theory
which bears d1rect1y on that issue.” In brief, the theory prescr1bes that
in the market in which demand is ‘not very responsive to price changes,
the pr1ce should be higher than the one charged to the buyers ir the N
market in which the demand’is highly respons1ve to price -variations.

This is known in the literature as the inverse elasticity rule, since

demand elasticities are precisely the measures of responsiveness of" de-

‘mand to-price-changes. The implication of thfg inverse .elasticity for-
+» mula {s. that & proportionally larger share of.the fixed cost should be

shifted onto those buyers who do not substantia]]y reduce their pur—'
¢ chases when pr1ce is raised above\\gme 1n1tna1’1eve] : .

This rule is,. however, app11cab1e on]y if there are no cIoss-

market effects. But those effects are present whenever a change in the
. price charged in one of the markets affects the demand in the other
market. If, for example, an increase jn the 1nst1tut19na1 price leads
some of the institutional buyers to discontinue their purchases, one
would expecgzan increase in the demand by individuals: Our task.in the
paper is, therefore, to provide workab]eérules which would be app11cab1e
in the case of Bross-market price effects since.we believe ‘that such=
effects are present in the industri&sewhich provide scientific and *
-~ technical 1nformat1on Y

) v ////he value of workable pr1c129,ry;%§ or: fqrmulas, 11ke the '
inverse elasticity rule, is two-fol First, they enablé the decision-

maker torascertain what variables in the mode1 are. of particular

importafice in the process of price setting. Second,, they enable the

decisign-maker to conduct a rough test on how the current pr1ces compdre
to thos “at which profits would be maximized. nre _

It is, of course, unrea]istic that the fhrm cou]d ever hope to
exact]y set optimal (i.e., proflt-maximizing) pr1ces Ne(;::heless,

using the optimal price formulae as a. gu‘%e, the managemen can concen-
trate on collecting that data which will’ e-most yseful in the process -
of setting prices. For example, as the name suggests, ‘the inverse 4
1 . . ° . : ’ C] 2 { :'. - N ]
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elasticity formula identifies demand elasticities as being the focal
points in the process -of setting prices. Qur analysis also uncovered.
additional variables which previously escaped the -attention of the \

. analysts. MWe find that in the model considered in the paper, the best-:
(profit maximizing) prices are quite sensitive to the value of the.
variable which we ‘term "the average number of potential subscribegs".
Roughly speaking, this variable measures the average number of ad itional
private purchases that would be'gained from those institutions that would
discontinue théir purchases in response to a small change in the .
institwﬁiona] PFice of the commodity. - To ilTustrate the concept, let us
assume that an increase of one dollar in the institutional price induces !
six institutions to discontinue their purchases. This, in turn, induces
two users from each institution to purchase the commodity. In this
example, the average number of potential subscribers is two. If we were

" to change tﬁEﬁhypothetiéa] data somewhat and assume that there would be
no new private buyers from four of those institutionsy the value of the
average number of potential subscribers would drop to two-thirds.

* We have been ‘able to show that if for a wide range of prices

“offered in the two markets the average number of potential subscribers
exceeds one, the institutional price ought to exceed the private price
jrrespective of the elasticities of demand in the two markets. This !
result is of some 4dnterest because in some situations the %alues of the

¥ elasticities df demand in the private and institutional markets may not
be known white the firm may have some ihformation’ from its marketing
surveys on the numbers of potential.subscriberg. } ,

.. >

Jt must be admitted that sophisticated prlcing rules Tike the one
presented in this paper require significant amounts ,of information fer
their implementation. However, as we indicated earlier, the optimal
price rules can be employed to test whether current prices cani be -
~improved upon yielding*higher net iricome for the firm or higher net

1. benefits for the ‘product's users. For the purposes of thig{test much
less detailed knowledge of market: demands i required. The'test is
particularly simple for th@-firm which is not currently price discrim-
inating between its institutional and inﬂividuq]Acustomers. In this
situation, it is very easy to show that in most circumstances price
discrimination in favor of individual buyers would be desirable from the
Standpoint of profits and the welfare of the consumers as a whole. When

% the-firm already has a -two-tier price scheme, oyr tests enables the

decision-maker to ascertain whether she current. spread between the two., 7

sets of prices should be widened or narrowed.'ﬁig; R

There is no need to give here a detailed .exposition of the price
adjustment tést since the test is described at great- length in the* paper.
It is important, however, to reTterate that the procedure for price
revisions developed .in the paper relies wholly on the information. that
should be easily available to, those responsible for price decisions.. If
such Jinformation is not curfently available, it can be obtained” from-the
existing data, using standar econometric techniques which.we have
discussed elsewhere.

-
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It may be usefu] at th1s po1nt to restate the mot1vat1on behind
the analysis of Se¢tions II and III of the paper. Our most abstract ]
cons1derat1on was to-extend the economic analysis of optimal pr1c1ng to
.those situations in which significant cross-market effects of pricing
decisions are present. A]Ehough there are already some pricing rules
which are applicable to that case, these rules are nbt easily. inter-.
pretable even by.a theorist.- Furthermore, they are formulated in ways
which are not pJ}t1cu1ar1y helpful to those who will in the end use
them for actua]_pr1cing decisions. Hence, our second.ohjective was-to-”
derive a.Set of gu1de11nes to be. ¥ollowed by those who are responsible -
for deciding on pr1ces for scientific and technical information. We
strived to make a strong case for .Jimaginative pricing and we argued
that price discrimination between various classes of buyers is not only
desirable for profits but‘perhaps paradoxical]y, also for the users of.
ihformatidon as a whole. A

-

Section II of thé paper presents, we be11éve, a strong case.for
allowing the produeers‘to employ sophisticated pricing policies and to
have protection via copyright for thezr product. If the.production of

sceintific and technical information did not .involve a fixed cost com-

cate prices closely to the :
incrémental (margina]) production ‘costs. When fixed costs are present,
however, at prices equal to marginal costs, the firm canngt cover its
total costs. Consequently, p%1ces must deviate from Incremental ‘costs.
In Sections II and I1I, we show‘what dire€tions those deviations from
marginal costs should take. It would be unfortunate if the producers, ,
and disseminators of information were tgéﬁe\prevented from emp]oy1ng
those soph1st1cated pricing rules for the purposes of recover1ng their
fixed cdets.” . ) ,

‘Section V and Appendix I deal directly with the problem of
whether user charges ought to be levied on those who use the,
institutionally owned excludable public good. This que¥tion is
directly relevant to the d1scusS1on of copyright royalties. The first
argumént for user charges is entirely consistent with that encountered
above. We argued earlier that, the bBurden ofﬁ%@fray1ng the~fixed cost _
component of the total production costs should”be allocated to the
varidus classes of users according to well-defined principles (the,
“inverse elasticity rule, for example). The question may be raised as
to why the users of the 1nst1tut1ona11y -owned excludable’ pub11c good
should be. exempted from/sharing in that burden. The answer is, of
course, that they should not. It is conceivable that those user .
charges should be 'low/ - But our theory says that if those charges
should be Tow, 1t is pat necessarily because the cost to the society
of an additional use of the fhstitutionally owned excludable public’,
good is also very small, perhaps even zero. Rather, the argument for,
no user charges.ought to be based on. the emp1r1ca11y verifiable
proposition that .the depand for institutional use is highly elastic
with respect to user charges. (This demand shouid.not be confused
with the demang by institutions for the commodity in question. Un-
dqubted]y, the two demands are related in some way.) When, a small

ﬁﬁese charges above Zero would dfscourage SO many users

AR (-
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that the additional revenue gained from user charges would not be suf-
ficient to justiff‘the collectfon costs, user charges are not desirable.
It jis those who oppose the introduction of user charges, however, who
must provide a positive showing that‘the collection costs are pro-
"hibitjve, for otherwise the “implications of economic analysis are quite .
cleard .carefully styuctured ‘user fees-are a rational and desirable
method.of defraying at least some pant %f the fixed costs incurred in
production and dissemination of scientific and technical information.

A

- The second argument for user charges is less compTex, .An

imposition of user charges would d;>courage some use of the,uni§s'of
» the commodity owned by the institutions. Some of thesé discourdged

users would enter the private market. By sincreasing private demand,

they would stimulate production of the commodity; thus driving down its

average\cost. Some of.those gains.could then be passed on to the -..--

buyers in the form of lower prices, yielding concomitant jmprovement

ip the dissemination of the product.’ s - :

., The reader will have noted that in this summary &f the paper, we

— have dealt wjth the class-of excludable public. goods. “The discussion
in the paper is couched specifically in terms of scientific and technj-
cal journals. We differentiated in the paper between personal and 1i-
brary subscriptions. and argued strongly for the imposition of;user~

o charges on those who utilize the library copy by, for example, photo-
.copying articles from,a'journal. We built our argument on a very éyh
*general proposition which asserts that no group of.consumers should b
exempted from financing some part of production costs unless reasons of
equity, costly collection, or-significant posit{ye externalities stop
us from doing so. The formulae for prices presented in the paper apply
when. those objections to the use of prices as rationing devices are not
present, 1

.
s

* Thgse formulas and the arguments behind them apply not only to
Journals.' Instead of Journals, we can imagine=a system in'which the
- publishers do not provide hard copy to* the subscribers but rather video
discs or tapes of journals. Those discs or-tapes can then:'be read .
using minicomputerssand/or display consoles. Im such a hypothetical
system, we would again have at least two-tjer price structure: ' one

ISee J.A. Ordovér and R.D. Willig, "On the Role &f Informatian*’

in Designing Social Policy towards Externalities," Center for Applied

" Economics, Discussion Paper #76-03, New York University, for the
discussion of the case in which then are external effects. Those
effeects exist whenever the societat benefft from a given activity ]
exceeds the.private benefit that accrues to the person who undertakes
that particular activity. It may befargued that the users of
scientific and technical. information/ generate significant positive

" externalities. If so, then perhapsyinformation*should b& made freely

available to all users and not only/to those who use it in the Tibrary.

’ | K o= | c]-s. s . //_‘
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price for individual subscribers and another for institutibnal sub-
scribers incTuding 1ibraries. In addition, in accordance with our
theoretical analysis, user charges will be levied as well.  Indeed; in
this modified system, user charges are even, more desirable than'in the #
"presently ex&ant system. This is so becausg the collection costs would .
if the information were transmitted )

be much lowe

through computer.”
r ) - A -
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‘ \ ‘ : . ' ' Lo
I. Introduction . : '

There are many, interesting and important policy issues surrounding
“the provision of technical journals ‘that arise from the simple fact
that journals,can, at once, be offered to the readjng public through -
libraries and through ipersonal subscriptions. is said, for example,
that publishers are experiencing increasing g fficulty in recovering
their "first copy costs" (set-up costs) due” to the rapid growth of -
reprography.” Recognition of this new problem has lead to intense ‘\\;
public debate over copyright protectiop against uncompensated private
dissemination of reproduced Tibrary materials.! ,Théré is a related
acceleratingﬂﬁrend towards the establishment of a dual pricing struc-
ture by publishers -- high rates for Tibrary "subscriptions and lower
rates for pérsonal ones.

In this papér we‘analyze the socié]lyvoptimal provision of such
goods as journals which can be viably uséd in either the private or
public modes. This is the class of “excludable public goods," which

" we take to be characterized by the following canonical properties:

(a) There exists a technoiogy of public provision of the good
under which the marginal user costs are zero. )

(b) The good can be replicated, so that privaté provision is
’ 'feaSib]e. ’ — / N
. N \ "
(c) The subjective value of the good to consumers *is greater in
the private mode than it is in ;he public mode, .

, Properties (a)-and (b) together say that the good ean be feasibly
- offered to consumers in either or bgth modes. We define the public I
- mode as’ the uncongested use of a-single unit of the good by many con- :
sumers, irreSpective of whether-or not a user fee is Tevied-—In con-
trast the private mode presupposes exclusive use of a unit of the good
by each consuming agent. Of course, 'if consumers were indifferent .
between obtaining the good in the two modes, then Qonsideration of* -
. profit or social welfare would dictate the production of only a single
unit to be shared by all users, and the standard, public goods analyses
would apply unchanged. - . : ' . :
It is property (c) that captures the hitherto‘ana]ytically
ignored- characteristic of journals which leads to its bifurcated pro-
vision and td the concomitant policy issues.2. Given (c), there is a*
tradeoff between the convenience 'of-the private mode and the economy of. -
the public one. Theoretical and practical questions arise as to the
determination of the modes of deltvery and the associated prices that
are optimal for welfare and for profits. These are the central con-
- cerns of this study. Throughout the -paper, to make our analysis

Note: Superscripts refer to Footnotes beginning on page C2-38. - o
Bracketed numbers refer to References beginning on page C2-40. Numbers N
. in parentheses refer to equations in the text.
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cJearer and more relevant ‘to current policy issues, we cast our
discussion in terms of journals. Nonetheless, our results apply to

any excludable public good.’ -« : T

.\.

We work with the simplest model rich enough to. reflect these '
issues, Each agent is characterized by his benefit from consuming the_
good-via, the private and public modes, B and B - T respectively., Thus
T is -the moneysscaled subjective. cost of patronizing.the public ‘mode - -
over and above that of the private mode. For example, T might measure
the inconvenience of library use. -

" The set of all agents is exogeneously partitianed into hetero-
geneous groups, each servéd by at most.one public facility (1ibraryf.
The joint distribution”of B and T in the group with charactgristics
vector m is given by h{B,T,m), while the distribution of m over all
groups i$ f(m). . .o . T

We assume that the production technology of the good exhibits
increasing returns to scale, Thus, with C(Q) denoting the cost of
producing Q«tinits, C(Q) > QC'{Q); the revenue from mirginal tost pric-
ing cannot cover production cost. This assumption reflects- the setup

- - costs significant for public policy towards the publishing industry.

We abstract, however, from costs of library operation and construction
and from the concomitant overhead allocation problem. Thus, we assume’
that-every group of agents has access to one and only one already
bstablished and noncongested Tibrary facitity, and we focus on the
potential acquisitions by, the 1ibraries of a particular journal.

Sectfon II studies the personal and institutional subscription
prices that are optimal for profits and that are optimal- for welfare
under the Ramsey nonnegative profit constraint.® Here we assume that
libraries are' perfect (Samuelsonian [10])- purveyors of the public good
to their user populations. That is, they levy no use fee and they
finance their acquisitfons through lump sum contributions: Farther, -
a library subscribes to the journal if and only if the total willing-
ness to pay of its population exceeds' the,institutional subscription
price. 'This model gives special structure to the market demand
elasticities which are crucial for the determination of the optimal
prices. . : : : .

 We see that the ratio of the optimal deviations of the prices

from marginal.cost depends on the ratio of the own price elasticities
of library and personal subscription demand, the ratio of library to =~
personal subscriptions,.and, the newly identified.variable, the aver-
age number of pbtentiaJ.persona1 subscribers who are users of the mar-
ginal libraries. However, the application ‘of this. Ramsey rulé requires
global *information on the behavior of these critica¥ functions of the
prices. Unfortupately such data are unavailable. o

. Therefore; in Section III,-we study the use of current values of .
the variablks for the determinapion of the local price adjustments

. C2-4
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; "meaningfully compared with the ra
ular, for reasonable and represen
a journal currently settin
ices should move to a high
analogous -tools, it is" shown ‘that
to a profit orienteqypublisherl

"We apply these methods in a pilot study of the 1975 prices of

five economics journals.* We find that for four of them, welfare can
be improved without 1oss of publisher profit by simultaneously increas-
. ing the library subscriptjon price and decreasing the personal sub-
scription price. Further, the hypothesis of profit.maximization can_be
rejected for these journa]§“‘ SN . '
In Seetion IV we investigate the prdfit and welfare optimal
" distribution structurés, Numerical simulations show, for example, that
profit maximization can lead to total exclusion of private subscrip-
tjons when break-even constrained welfare maximization implies the
complete exclusion of library subscriptions... We identify. seme of the
-qualitative factors that generate such divergences between the profit - °
' al distribution structures. The total welfare lToss
from monopoly provision can be decomposed into the components which
are attributable i i i

Generally, however, the welfare effect of cohstraining a profit
- maximizing publisher to provide the welfare optimal distribution modes
can be negligible, or worse, perverse. . )

. .. InSection V we study the economic impact of the introduction of
a library usage fee, paid to the publisher, perhaps as a copyright
royalty. We show that under weak and plausible conditions; net wel-"
fare, consumer welfare, and profits can all be increased by the imple-.
mentation of such a fee, when accompanfed by appropriate decreases in
the subscription prices. - Thus, we identify. the difficult policy prob-.
lem of how to tie such price decreases to the tension of copyright
protection to.]ibrapy-usage._, ‘ ) ’ )
Appendix 1 showswtheuRamsey suboptimality of the IibrariEs behav- .
ing .as perfect purveyors of their public good journal copies. ‘While
each population prefers to fffance library subscriptions with Tump-sum
taxes, they all.benefit from.collective adherence to a.:tule specifying
that.ysage fee§ partially finance - 1ibrary acquisitions., . :
Throughout- the paper, the aﬁélysfs is performed with library .
Populatiens indexed by-a scalar, m, over which the. relevant functions
are assumed to be monotone; Appendix 2 shows how this model can'be
considerably extended to allow for a multidimensYonal characterization
of library popu]atfons,‘withéut,any lToss of the analytic power of the

c2-5- . s
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oge dimensional representation. N€’:Le1 that the analytic techniques
pres

ented in Appendix,z can be used to gainfully enrich diverse one

dimensional moqels found in the 1it¢ratur§.

1
« B
.

II.- Optimal Subscripton Prices .- ‘

In this section we determine the rules that characterize the
profit and constrained welfare optimal personal and institutional
prices under the assuMption that the institutions are perfect purveyors -
of_fhe excludable public good to their populations. We build up from
a detailed.model of individual pehavior. .

[
’

. Each agent i$ desﬁribed.by'three characteristics: - the unique

“1ibrary population to which he belongs, his benefit, B; measured in

-,

money units, from the use of a library copy of a journal, B - T. Thus
T can be interpreted as the money.value of all paychic and_pecuniary-
costs of using the liprary, exclusive of any user fees. Band B - T
are income independent and, as such, are also independent of any money

_expended for personal subscription, use fees, or lump-sum library , \

taxes. (That is, utility functions are-’linear, in money. )

" Each agent faces a personal subscription price, Ps. If he belongs’
to a group whose Yibrary do€s.not own the journal, he will subscribe
himself if and only if B > ps. If, hokever, he does have access.to a
library copy, then his chosen mode will be the one yielding the highest -
net benefit. He will buy a pérsona]-subscription.if B>pgand T > pg

« (B-pg >'B-T). He willbe & library reader #if B =T > 0 and T < Ps.

OtherWTSe, he will choose not to redd the journal.

It will- be useful to dichotomiie the library readers into the

- potential subscriber for whom B > pg and T < Pg» and the perusers,
* for whom B . and T X B. The latter group, un?

X ike the former, would
not buy -personal subscriptions at ps, were -the library to discontinue
its subscription: Figure 1 depicts the aforementioned groups as
regions in B, T.space: - ' s '

~ The library indexed by the parameter m serves a broup‘of agentg’
characterized by the histogram function h(B,T,m). The library, acting - .
as,a perfect purveyor, will subscribe if the aggregate willingnéss to
pay, WPy of its population covers the institutional subscription price
p . WP can be expressed as the difference betwéen the population's
aggregaté net benefits with (V) and without (V) the library subsciiption
exclusive of the lump sum payments which sum to#pL. ’

!

-
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1 * ' / |
. ps B * . . “ .
. + J ’ (B-T)h(B,T,m)dTdB. ~ ° , ‘
0 . 0 e . P .

) ’ ~ P ‘:‘ t‘ " s ~ ‘ "\
Reading left to right, the integrals medsure the net benefits of the~ _
personal subscribers, ‘the potential subscribers, -and the perusers,
respectively, - )

(2) ~!(Ps;m);I [(B—ps)h(s,r,m)drds p
' p

s 0 A, . L

Here, without a library subscription, the only readers.are those with
personal subscriptions, Finally, ’ ’

. 7~ . : Ps B . .
(3), 'wp(ps,m) = V(F?‘S,m) z!(ps,m) = [ [ '(B/-'cf)h(B,T,m)deB .
’ = (P
. ; + I ' [ CQS-T)h(p,T,m)deB.
p. ‘0

€ ) s . . . > "‘ v,

L

.Thus, fhe personal subscribers contribute nothing to WP, and the

perysers are willing to pay theirfull benefit, net of inconvenience,
B - T. However, the poten:iglffﬁgﬁcr@bers add only the difference
Ps -~ T between their evaluations of*the ]ibrary‘inconvenienge and the
money cost of a personal subscripﬁipn, ’ VoL

~ L

&
Using the willingness to pay concept, we can identify the libraries
which are just indifferent “to acquiring the journal.« Such marginal
Tibraries will be denoted by the index m*, with .

! * » i "' - k] » ' ! L
* * - i : ‘
.(4) ]"”P(pssm ) P~ . o
S : . N
For convegggpeé, we take m to be a scalar index defined so that the
WP functiod is increasing in m. (In Appendix 2 we show ggQ to arrive
) S 20 A ‘ '

2 ’ e
25 -
.
. S
.

(B-p)(B,T,m)dTdp + J -fs (B=T)h(B,T,m)dTdp / -
‘ P

2
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at our resu1€§ With a mathe at1ca11y more sat1sfy1ng representat1on of
mu1t1d1mens1ona11y d1fferent1§ted Tibraries.)” Lett1ng f(m) be “thet num-~
ber of popu]at1on grpups w1th character1st1c m,

~

T

is the tota] number of subscr1b1nghf1brar1es .-

{ Denot1ng by NS the tota] number of personal subscr1bers, pub11sher
L
).

profits are //
i‘.
> LoonS + b

. (6? RN T =,pSN +pN

N N
)

’

Total social welfare gene?ated by the J6urna1 in quest1on g1ven by the
sum of prodUcer s surplus and consumers surplus,® is denoted by '

'w =V +om where’

~

.. [ f m* \. :
V= [ (V(ps,m) - p ) (m)dm + V(pgsm)F (m)dm.
- - :

' ) 0
= A .

’ -

Now we can turn to the choice of p and pL Wwhich maximizes W sub-
ject to the constraint that = > 0. Forming the Lagrangiany
L=W+" = V+ (M1)m, we 1nvest1ﬁ%te the necessary f1rst order con-

"ditions for positive optimal prices: A\ o.r

N\

’ ;
3L. _ 3V C oM '
2o = + (A1 * =

g 3Pg K 9Ps °

oV \ a
= 4+ (2 ——
I K Py .

and (1), we haye




k)

- N « - ! -
» .
* .

oo , ’ - )

However, becaﬁsé“of the defhnitions of m* and WP, (3) and (4), the,
. second term is zero and we are left with this familiar version of

B ]
r“ A Roy's, Law6 - 7 ’
SN V. _ L - ‘
| . —_—= .
}‘ (9) Lt apL N .
| *. - ; . X
7 'Similar cdlculatjons yield . S <
oy aV S -
_{0) — = =N
N aps ‘
'Rdufine différentiation of the -profit funéfion (6) ines this - .

solution to the simultaneous equatiohs of .(8), where ¢ denotes°thewmar-
ginal cost C*(NS+nL): .

PR ¥
- ‘
. . a s .

S S s )
pL'C - ! ~ , NS -NL NL .
(- EESI ivcumcen | EVRRY | Y PO
BRI "Ns - NGNS N ()

Here, subscripts S and L denote partial derivatives with respéct to

Ps and p. Of course’ (11) is thd standard Ramsey ‘rule for optimal” 2
-deviations of prices from margingl costs under the nonnegative profit
-constraint.” If the crossydemand partials are zero, then (11) reduces

to the familiar inverse elasticity rule.8 In the present form, (11) 1s
not very illuminating. A more usefu formulation can be derived by sub-
stituting into-it detailed relationships among the partial derivatives ’

of demand extracted from the underlying model. ' o .

WOrking\¥rom (5), we“obtain

LIEEUN ¢

L
L - am*hm‘i * - L _ - am* -~ * .
(12) N = - 9, &lim) and . Ng = - 39 f(m). ; )
Implicit differentiation of (4) gives L ‘ - v
(13) e L L e .
S 3P 3Pg LI '

“and




5 . - - '
S oup - ‘ i
Note that o 0, by construction,, so that (12) and Q]B) imply that
Nt < 0. Turn1ng back -to the def1n1tion of wP in (3), we’ ca]cu}ate
. i - . A . R ) . A
“ B r) . pS . . . o
(14)- iﬁ: h(B,T,i*)dTdB = PN (). =
¢« ot ' apS . ,
L g 70 o

. Th1s is just the numbef of potent1a] subscr1bers who frequent each

» marginal library. Toggth&ye (12), (]3), and (14) yield N
(15) NS = - PNS(meINE > 0
. S - L -
. . ’ 'g{

The' number of. personal éﬁbsoribers in a population, m, with a

subscribing library is )
P . s, 2 » ' ,
2 . .

T (e ¢ © WS (m) = J’ r h{(B,,m)dTdB,

(pS pS N ~ s
K » . L] : o v ? 3 v
" and, without a subscribing library, v '
(17) ' K(m) =r rh(]s,T,m)dT'gB. K
L

, : i . : .
Differentiating the total number of private subscribers,
. - fes ) P . A
m* ' © . ~ °

8" Nsxj ¥ (m)F(m)dm + l S () (m)m
. 0 - ' .‘

y b m*
. 4 . P o2
a e =

a

with respect to p , which affects only the set of- subscribing 1ibraries,-

s
£

. . . .
- . . .
. . . P j.
3 - Y - T
. ¢
- -

© . . ) / . ‘ ) . ) fl’
: Q ’ . . . l . 8 \m ’ - -
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S .
X -gp—L (m*)[

o

Vs

Now, together w{th

Y o

(20) ’

-

‘= a_m_*_. f(m*x)
v 3PL
. . p

A

W) < B)]

Jps
0

e

»

Nf = NIS' < PNS(

*

(15) and (12), k]b) reveals tjat

Lo
m’\)NL > 0.

&

h(B,T,m*)dTds = -g-gi F(m*)PNS (m*).
. L .

«

! The }e]ationships in (20) are both’surprising and useful.

Persona]

“and library subscriptions are gross Substitutes,
potential subscribers in the marginal 1ibraries.9
that the demand for library subscriptiont is dete
taneous collective decisions .of many population g

provided there are
. Despite the fact
rmined by the gimu]-
roups, while N

regsults from the individual decisions of the agents

2 the Slutsky
me effects) js .

symmetry of the demanducross-partials (with no inco

preserved.

2

with respect to

Thus, (21).can be rewritten

N (22)

It remains only te investigate -the behavior of NS

changes in pe. *Working from (18),

b
o~

]

(21) Ng,‘= g—"'*- f(*m*)(_l‘l_s(m*) - W (m*))
- g . )
- e .
-, + J ﬂg(m)f(m)dm + [m Ng(m)f(m)dm . IR
°0 m* -

We denote by ﬁg the negative terms in the brackets which represent the

derivative of NS with respect to p.,
(34), and (19),

scribing libraries. Using (13),

© — . -

-

. : Yy LS U RS
' c2-
-, o Eé{gf}
e h
—— ’ ‘., ’

!
<t

C B ) (%) - K (%)) = -NepwS
-ps - & .

.holding constant the set of sub-

we have .

(m*).

-




| profit constrained welfar

. the roles of the under1y1ng variables of the mode1

’ A = - =y
- 1 > .
, ¢
N - o~
. -
1

> a "
Together, (22) and (18) yield-considerable insight into” the

structure of demand and the optimal’ pr1ces Note first that the = "+ .
Jacob1an, . o ~
~ ST
- * S S . ‘
, | Ns N ~ .
| L | 7 ’
Ng N

of the map giving NS and NL as funct1ons of pg “and p_.is an NP matrix -

(i. €., the principal minors a1ternate in sign from;negat1vet for the
. 1], minors, to positive). This is so because both Ng and N- are nega-
tive and, using (20) and (22), :
g(23) .
NN '
' T R ' e
= NeN© - NoW
. S'L L'S
NN
S L

LSS . ronSie N
NL[qg + (pNi(mt))ZNt] - NE(PNS ()2 = tng > 0.

]
¥

Thus, the interrelated demands for library and personal subscriptions
are "normal". in the sense of Sandberg [11). If pg and p_ change, the
demand for at least one of the goody moves normally, in the opposite
direction to the movement -in its price. For example, if both prices <L
rise, goth demands cannot s1mu1tanedﬁs1y increase. -We think the fact
that N° and NL comprise a normal demand system is a confirmation of the
plausibiTity and applicability of the model. Further, the NP property
of the demand Jacob1an mas be a useful restr}ct10n on estimated demand
equations. , -

T

Turn1ng to the optimal pr1ce rule, we note f1rst that at the

optimum, both p§ and»pL are. str1ct1§ above
the marginal cost, c. This follows from (11) in that N NL <0 =
and -NeN© + NEN < 0; NENQ - NONE > 0, by '(23); and f1na'|ly L0 by .
the Kuhn- Tucke condit\ons Moreover, if A were 0, ps = ¢ = pL, which, .
by the assumed increasing returns, would leave costs uncovered and -
violate the constra1nt m > 0. Thus A >'0, Pg > € and pL > C.

Now we can de1ve into the determinat1on of the optimal ratio,
. p -C N

p p ST and rewr1te the bas1c equat1on-(11) severa] ways to expose - -
S

' Rearrangement of
c2- 12 '
. o 23:3() -

o

»

- »6').%3;

;
Y
)
.
.
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(11) yields: . -
pL-c NoNE-NS

= =Y.
L+NtNS

(24) . x.;:;:vz , ) p = — =
A \F:S ¢ NIS'N

Using (22), - . | <

°NL[ﬂ5‘- ngws(m*)] - NtNS...

S
LL . LS
“hsﬂ‘ + NN

(25)

. ¢

- . " . \

Now, shbstituting (20) into (25) and rearranging yields .

¢

: LS
(26) o = PN (m¥) + { o

1+ PNS(mt)NE NS |-

It follows .that ]
: \ R C
s ~ayS N-
PN“(m*) < o <PN°(m*) + = — !
\

«

(

Thus, PNS(m*) > 1 would immediately jmply that o > 1, that the optimal”
Tibrary price exceeds the optimal personal subscription price.

_ Now, to contrast the formula for o with the classic inverse L
felasticity rule, divide the numerator and denominator of (24) by N N[
and use (20) to get _ ' . )

°
A4

8
&)

o

Of course, if PNS(mx).= 0, then the éross-elasticities vagish‘and

1

(p -c)/p '
__i;_7__L - S _ uS. S .
(T%_c /pS = , Wwhere eg = NSpS(N,

-
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S L _jloonl ' g i
. N B =-N"ps//N" . ! i ’ * .
EL LpL/‘ _.‘, . > S A

. A i
Otherwise, the needed modiftcations in (27) require only tﬁe number of
potential subscr13ers and the-rat1o of the number of 11brary to;
¢ personal subscriptions.. - ) . Vel das

~

-
.

TII. Determ1n1_g;Best Price Adjustments from Current Data o '€ ' -

A

There is cons1derab1e methodo]og1ca1 d1ff1cu1ty in deriving
from (26) and (27) insights that are relevant to current practices
of journal pricing. The variables (elasticities, circulations,; afd
number of potential subscribers) to which the formulae relate p are RN
all to be evaluated at the to-be-determined prijces. This endogeneity,

» endemic to necessary first order conditions, means that the optimal.
prices can only be det&rmined as the solutions to simultaneous.
equations whose global behavior is almost impossiblé tp deduce from
available local data. Further, 1ntu1t1ons-that we may have concerning
current values of the variables govérning o cannot be logically . -
utilized via such first order conditions as (26) and (27? to illumine
the o t1ma1 pr1ces. We cannat use a comparison, for example, of
© (N/NS) / [NE/NE) across journals % deduce from (28) a comparison of
~ the correspond1ng optimal values of p. The relevant quantities to
- ompare, h 1d1ng other components of (27) equal, are the“values of
fN INS)/ Qq L) at the differ#nt optima. - But these, themselves, are
> " the obJectE of interest. ) ' v
Fortunately, there is an analytic line of’ 1nqu1ry wh1ch -
circumyents these conceptual difficulties. We can ask for the d1rect1on
— . of change from the cwePent prices which is best for social welfare
‘while preserving the current level of profit. It can be shown!0 that .

N

. % t , S ’

1f the current-p aé§£:2;1s greater than the current value of .y (defined -
“in (24)), thén the” bést* profit constra1ned directign of change .o
requ1red hat p; be Towered and Pg be ra1sed Inversely, if, at current
levels, o < y, %hen pL should be raised and pg lowered, It shou]d be

iy emphasized that these calculations do not necessar11y indicate the

re]at1onshﬁps between thq‘chrrent and the optimal prices. Instead, ’

they give the best local price adjustments that can be determ1ned -

-

from Strictly local information on_the relevant functians.

From th#s po1nt of v1ew, ¥, calculated at gurrent vylues-of the
var1ab1es, can 1ndeed be mean1ngfu]1y cquared w1th t current ratio’
p,~c
EL_E S1nce both (26) and (27) g1ve expressions equa] to Vo they can

S

serve 3s veh1c1es for the ‘gel1cat1on of current ?ata to the study of .

c2-14 -
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prEsent journal prices, yielding recommendations for the best direction

of change. It now becomes meaningful to investigate the behavior of

"y with trespect to, its component variables. This .is not the standard

comparative statics technique which requires consideration of the

" feedback between the underlying parameters and the consequent optimum

at which the equations are evaluated. Instead, we°study the level. of
¥, always evaluated at current -prices, as a function of the_vaJues its
parameters could take on as they pertain to different journals. Here,
these-parameters need not be viewed as functions of prices, as they
must in comparative .statics (with prices endogeneous), because the
prices are themselves parametrically fixed at their curi®ntly realized

- values, -

D

We shall first utilize this -novel and powerful technique to
establish.conditions under which .t qén be unambiguously asserted
that welfare would increase (without affecting profits) by introducing
a positive margin between currently equal 1ibrary and personal sub-
scription prices, This dssertion can be made if the current.value of
v for a particular journa¥l, with Ps = pL» exceeds 1. For this
journal, the current o, is equal to™1,uless than, indicating-that ’ :
PL shgu]d be raised and pg Towered. , -

For notational convenience, let

. §' :
es‘ 2 .NL S '
+ k = T n== and Z = PN (m*) -,
e N . . .

.
”~ » ~

Using” the repﬁéﬁentat{on of ¥ giVehvby the right hand side of~(27);

, , g/ " - =
e ‘ 3 pL .

. F—k"‘z

@) SRR D v R
which reduces to ‘

. 7N

‘ k+1Z ‘

VET Y In
hen p, = 4 ¢
when p, = pg
—
C2-15
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—~ Thus, y > 1 is equivalent to (k-1) + Z(1-n) >'0. This condition
will be met whenever the circalation ratio, n, is less than 1 and the
ratio of tthe e]ast1c1t1es, k, is greater than 1. The meager empirical
evidegﬁe suggests that k is significantly larger than 2, for all '
journ®s studied.!! Further, the best available data indicate? that
n <1 for a majority of techn1ca1 journals.!2 Thus a finding.that

y > 1 for a journal with pg = p; would not be surprising, and the
policy recommendation to d1fferent1ate the subscription” rices,

PL > Pg, would-be rigorously justified.

For journals already charging differentiated prices, the
investigation of the best direction of price changes requires more
current information. If ky n, and Z were known, then the test is just
p > ¥. However, Z may be more difficult to estimate than are k or n.
Nevertheless, we, can use (28) to determine the minimum value of vy,
over all Z > 0, as a function of k and n. If for a particular
journal it shou]d be.the case that p < ¥y, then surely o < y apd
the recommendat1on to increase p_ and decrease ps would fo]]ow

Holding p , ps, k, and n constant, (28) shows that v is either
monotone decreasing or increasing in Z as (p /ps)nk is greater or less
" than one. In the latter case, wm /ps& In the former case, we
need an upper bound on Z to estab 1sh a &ower bound on y.

Togéther, (20) and (22) yield '

9SS L, _ S 2,.L N~
0> NS NS + NSZ = NS A NL . .
2 S /uL _ kP - -
Thus, Z° < No /N7 = =—, and
) S/L npg ’-
) . 3 l(_pl- . -
. (29) . /Z,< R n-ﬁg" ‘ ‘

.. (30). Voin o , for b Mkz 1.
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Note further that the expression given for Ymin in (30) is an
increasing function of k. Hence a perceived lower Bound on k can be
substituted into (30) to yield Ymin as a function of thedirectly .
observabte values of p;, pc, and n. Moreover, by equating (30) to p,

' we can solve, for t unfqug value of k, k*, for which p = Ymine -~ . .

)

B » i . p N
(31) - k* = S 2,
' v \pl— . v
It follows that if k > k*, and if the condition for the validity of .

P * _ .
(30),-5L nk > 1, is satisfied, then p < ygi,, and the ratio of PL to Pg
. S N .

should be increased. )
We now apply these methods in & pilot study of ‘the 1975 prices )

of five economics‘Journbls: Quarterly Journal of Economics (QJE); - :

American Economic’Review, together with the Papers and Proceedings, and

the Journal of Economic Literature (AER)} Journal-of PoTitical Economy

(JPE]; Economic Inquiry (EIJ; and the Journal of Economic Theory (JET).
The prices, taken %rom the public record, pertain to all issues ' (ﬂ\

published in 1975. For the association jeurnals: (AER and EI), pg was
taken to be the membership fee, and we ignore any benefits and costs

of membership unrelated to the journal sdbscriptions. Circulation
figures, Nl and N s were obtained diréctly from the editorial offices.!3 .
The marginal costs. were calqulated form the formuta;l"

C S L ' o1
_£QQ) = N™+N oA annual pages
£ 35,000 = - 825 + 564 an |NHUL g ‘”l‘p—g—mo b

and then jnflated by 25 percent.!5 These data appear in columns 1-6 ofy,
Table 1. “CoTumn 7 holds p, the ratio of the deviations of the .
subscription prices from marginal cost, which is to be compared with y..

p .
.For each of the five journals, —L-nk > 1 for k >,2, and-so we can
Pg f, s C
presumel® that (30) applies. Column 8 Tists the values of w&i :
computed from (30) with the underestimate of 2.0 used for k." Column 9
- exhibits k*, the value of k which would make Ymin = p.

These calculations suggest that_p--is—indeed well below y for all
the journals but JET. Both intuition and the evidence support the
////,contention that the own price elasticity of personal-subscriptions is
more than twice that of Tibrary subscriptions. With k > 2, both
columns 7 and 8 show that the values of o' are below those of Ymine The'
policy conclusion !7 is that net consumer welfare can be increased,

. while the Tevels of publishers' profits are maintained, by simultaneously 4
increasing P and deereasing ps, for QJE, AER, JPE, and EI. ;“——’}//'

£2-17 235 K
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For JET, Table 1 shows that it is unlikely that o < ypip. ‘Since

~ - , p

-L-nk > 1,- ¢ is decreasing in Z, and (28) yields &max = -L-kv

Ps  p, . . Pg .

Since Lo 2y p < Y for k > 1.5. Thus, for reasonable values of k,
Ps _ max .

Py

Ymin <o < Ymaxs and we cannot reject the hypothesis that the ~
subscription prices of JET satisfy the optimality conditions. In fact,
rearrangement of (28) shows that o = y if.k and-Z satjsfy k = 1,5 + 6Z. -
It is certainly plausible, for example, that Z = .5 and % = .5,

* wd

Thus far we have studied*welfare maximization, and our concern with
profits has been restricted to the constraint of nonsubsidized * .
viatility of the publisher. However, these very same tools can also
be usefully applied to the study of profit maximization.

The first order conditions for the choite of PL and pg which is
optimal for profits. can be expressed ds -

-

. . ?
p, - ¢C NS --NS NL \? .
(32) S (S R | ' )
- L,S S,L - ,
NeNG = NONGI LWL = oLl .S ) ,
F?S -’ C L S L S‘ -NS NL N N ‘ [

- 3
/
Y -
.

. S . . T N
This matrix equation can be derived from (11) by-letting A » =, This -
follows heuristically from observing that as A grows large,' the An term
dominates the W term in the Lagrangian underlying (11), and, in the
limit, maximization of Z is-tantamount to the maximization of .

¥

* It’is evident from (32) that_a necessary condition for the current

levels of p,, and Pg_to be profit optimal is that p = y. .Thus the' results
displayed iH/Table I can be interpreted as-evidence that all the "
journals but JET are neither successful profit maximizers nor’constrain-
ed welfare optimizers, S wo~

Coo , .
However, with the profit objectivg function, inequality betweeh -
p and y tannot be utilized to determine the best direction of price .
chande-without either further infogmation.or additional assumptions., ,!!'
Algebraic manipulation of (32) revéals ‘that :

= N ot ,%&; G
~ " .

| - YR |
(33) P2y as gl 3 Sap o e U




o obe,

optimal choices of provisioh modes?

- cost, while losing p

- - X . . v
\ N .~/

»

Orie interesting apg]jcatibn of {33) concerns a publisher who is currently
charging a profit optimal nondiscriminating price (ps =P and p = 1).

At these equal pricesy -g-g— * g;—;— = 0. It follows then from (33) that
A S . L ‘ - ‘ .

if,:ﬁtacurrent'va1ues, v>1=p, then &> 0 and T Lo,

o 3P . g
case, increasing PL and‘decreasing Ps would definitely increase ﬁrofits.,_‘

In such a

-

" Together, (32) and (11) show that.prices which are profit optimal
and prices,which are profit constrained welfare optimal both satisfy
the condition p = y. However, itgs also evident from the equations
and from common intuition that.tfe former prices will both be larger
than the latter. Of course, th¥s-is a  reflection of the wall-known v
welfare loss due to profit maxifmizing monopoly behavior. -

IV. Profit and Welfare Optimal Choices of Provision Modes

In the present context, new ahd significant questions arise: Is,
there an additional welfare loss caused by the monopolist choosing a
socially suboptimal set of provision modes? Will the monopolist

.. refuse-to make the journal available to 1ibraries-or perhaps to

personal subscribers? Might these’also be the constrained welfare

-

In one seise, these structural muestions candbe viewed from the
now familiar standggég; of pricing. Clearly, p or pg can be set high
enough to drive to~z&ro library or personal subscr1pt§on’demand. T
However, this-view obscures the causal economic forces. Indeed, the -

" very form and interpretagidn of the ¢ functien changes with the

provision modes generated by the changing levels of pg and pL.' There
are several cases to céhsider. .

First, suppose p, were set well above tﬁe willdngness to pay of
all 1ibrary populatiofis. - Thep, of course, N- = 0 and N- = 0. It

follows from'(20),that here Ng = Np = 0. Thus, in this~case, the
publisher effectively: faces only the market for personal Subscriptions .
and. consequently, the public’ good aspect of the situation is ‘absent. " °*
By lowering p, to the leyel ‘of the maximum (ever library populations)
willingness tB pay, the publisher. gains that amount, less the marginal

- ¢ for each prospective subscriber in that. ,
library population. °It is they who leave the personal subscription
market in favor of utilizing the newly acquired 1ibxary copy. The
welfare. effects afe the gains, B - T, of each peruser ho nowFhas -

access to a library copy, the cost ¢ of providing that opy, ‘and the

i SI

ambiguously signed T - c of each subscriber. The profit ;mpact of
opening the library market is also.ambiguous. - o
R R 4 -
’ J o v C2-20
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As p, drops further, these pr cesses continue with additional
]gbrariés acquiring the journal, L becoming negative and with-NL,and.
N> becoriing ‘positives This is'thelcase. in which both provision Modes
are fully operative and the ‘formulas (11) and .(33) govern the optimal

prices.

Only the library mode is,dperative when Pg is set above the reser-
vation prices of all agents# In this case there are no personal
subscribers. and no' potential subscribers using the libraries. The
profit maximizing publisher sets the monopoly Tevel for Pp» Vviewing
the libraries as the oenlyNeffective market. e

- e, - * . Vo

As Pg falls to the level of the largest B in the population, two

. different”cases can occur. If the agent with the*maximal B has T > B
> c, then he will purchase a personal subscription, whereas previously,
when Ps was higher, he was neither purchasing nor using the library,
In thiS case, both profits and welfare unambiguously increase with the
opening 'of the personal subscription market. At such a set -of prices,

. the Tibrary and persgnal subscription markets are both operative¢ -although
decoupled from onelanother. This is so bgcause there are no potential.

. Subscribers, and’ hénce, from (15), Ng = Ng =0, * = o e

If, instead, the agent with the maximal B has B > T, B> c, then- ¢
the reduction .in-pe.'to just below the Tevel of his R does not induce him
to sw,?(tjch from ]ib?ary use to a personal subscription. Yet, his 3
wilTirigness- to pay fgr the Tibrary copy is diminished, - This’can cayse
the set of subscribing Tibraries to shrink, an unfortunate eventyalj
for both welfare and profits. However; as pe falls-further, new P
personal subscribers appear and both the we]§are and profit effects®

are ‘ambiguous. . e S ’
‘ Hence, little tan be said at this Tevel of generality about the -
welfare or profit'preferability of the diverse market. structures we
. have identified. o investigate the question of whether the welfare
and profit rankings‘of the different market structures agree, and,-
further, to gain insight into the economic causes of such disagreement,
we have resorted to a class of numerical examples., ' '
. . .
. Théjmathematiqa] model used in tHe simulations #§"a simplified
_version of the one employed in Sections 1 and 11, Production:cost
is'¢ + cQ. We assume that, in the B,T space, agents are uniformly
distributed over a parallelogram. Their benefits from readifig 1ie
between zero and BMaX, pmax ig finite and greater-than the constant
marginal cost c of producing a journal copy. Agents with some
particular value of B havé inconvenience costs uniformly distributed.’
between To *+ «B and T1 + oB. The parameter a, constrained to be '
between zero and one, reflects the dependence on B of the mean -
conditional inconvenience ‘cost. If, for example, o were Zero, the mean
"~ Tnconvenience cost would be independent of thé value of B, The i
assumption that o does not exceed one is introduced so as to ensure that
.at least for some values é:$per§pna] subscription prices there will be -
d

S

1]

library readers. Figure epicts the~specia1‘a$sumptipns made about
. ) . £2-2] ;
¢ . \ &
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the distribution of benefits and inconvenience costs;; One shortcoming
of the uniform distribution is that with \it'we cannot generate the

* interesting case of market decoupling in .which both Nl and NS are
positive but Nk = Np = 0." - ~ -

In order to simplify Gilculations even further, we assume that all
libraries are identical, characterized by the same histogram function
h(B,T). As a consequence of this homogeneity, we cannot use the
formulae derived from (11) to calculate the profit-constrained welfare-
‘optimal personal and library subscription prices. Given'pg, the .
willingness to pay and, hence, p; are uniquely determined.”, Thus, it
is no longer possible to simultaneously satisfy the first-order )
conditiofis and the profit constraint. However, in the mixed case, when
both subscription markets are gpened, the constrained welfare-optimal *
personal subscription price, pg, is the smallest pg > ¢ which allows -
the resulting profits, including p,, to be nonnegative. The welfare-’
optimal mode of provision of the jougnal is then obtained by comparing
the Tevel of total welfare at pg = pg and p; = WP with that attained
wheh pe is set gt the average cost and no 1ibrary copies are provided.

«In all the calculations, social welfare is measured as the difference -
; between the total gross benefits accruing to readers and the tqtal
- - production costs. . .

In the simulatfons we use as a benchmark the case in which .
provision of both personal and~1ibrary sufscriptions is optimal for .
profit maximizing publishers as well as for welfare maximizing publishers.

A profit maximizng publisher will be in this mixed provision mode if

and only if at least ‘some agents with the maximum/value of.B have
inconyenience costs higher than this B. The mixed mode is welfare

optimal 4f the total willingness to pay (for the library copy) of
agents'with T < ¢ < pg exceeds thexsum of the marginal cost of the,

copy, c, and the, fixed cost, ¢. )

.t t
4 '

Working from the benhmark situation in which the mixed. mode is
preferred by both types of publighers, we investigate.whether.other
configurations of rankinds' of th¥market structures can be generated
by suitable changes in the values of the parameters BMAX, Tgs T15 @5 €
and ¢. .o < e ' )

_ The striking result is that, for some parameter values, the =
welfare and profit rankings of provision modes are diametrically
opposed. - Profit maximizing publishers would sell only to libraries,
while constrained welfare maximization requires that only personal’

. subscriptions be ¥old. + =~ ~ = ..
This extreme scenario is cdused by two fundamental properties.of
the distribution of agents. The first is the small willingness to.pay
of those who wouldepatronize the library when pg is set at ¢ (or. ’

* as close to ¢ as possible) by the welfare .optimizing publisher. This
can be the result of only ¥ small -number of agqcts having T < ¢, or of

-
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a tight positive association between B and T (B = T “so that B-T = 0)
of those with T < c¢. In“such Cases, welfare is served by foregoing
library provision of the joth?I. "
The Second critical property is the lack of a strong positive
associatibn between the B's and T's of thé high B agents. .With.many
agents having a large B.~ T, the aggregate willingness to pay is large,
in the absence of a personal subscription alternative. The publisher
* - is able to appropriate all of this surplus via the pp#collected from
the perfectly purveying library. If, however, personal subscriptions
were>to be offered, then the willingness to pay of the high B, Tow T,
now potential subscribers would be diminished fromB - T to p. =~ T,
The counter-balancing profit incrlease arises from the high B, high T
agents whose new centribution to profit as a personal. subsciber,
Ps - ¢, is_larger than the old willingress 'to pay, max(B-T, 0). The
profit losses outweigh the gains, and the profit maximizing mode is
« . library subscriptians only, if there are more high B-low T than high
. B-high T agents. ¢ : :
< - @

These two properties of the distribution of agents can be generated
in our simple model by setting T  close to c, « small, and Bnax large
relative to T;. Less delicacy is required to genefate the case in which
welfare prefers both modes while profit maximization excludes, private

. Subscriptions. It is also possible to generate the case in which, due
- to a strong positive correlation between B and.T, profits are maximized
by the exclugion of library sales, ° \

b

, " Numberical simulations confirm oyr expectations that different
provision modes may emerge from profit and welfare maximization. It
is therefore important to know whether the loss in social welfare

. from the presence of monopoly can be significantly diminished by )

! .constraining the monopolistic publisher to the socially optimal ‘mode.

o .

o

Governmental intervention into the structure of provision modes is
desirable whenever the mixed mode is socially preferred, while the
profit-maximizing provision is restricted solely to individual
subscribers, - .In this case, there can be a significant gain in welfare
resulting from the establishment of proper- provision modes, eyen though
the.profit-maximizing firm will not charge the welfare optimal personal
and 1ibrary subscription prices,” SimuTations show that without libraries,

. at -profit optimal personal subscription prices,- social welfare is .
approxjmately one-third of the maximum welfare attainable under¥the ‘-
mixed mode. If the monopolist is constrained to™operate within the

* mixed mode, social welfare increases, often up to 70 percentof the

" maximum attainable level, The reduction in profits that results._from E
"the constraint imposed on the profit-making publishers s, in most. cases, .
subs;aptia]]y.less than, the improvement in cépsumer welfare. '

.
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Unfortunately, however, regulation of the provision mode offered ®

will be ineffectual in the most intujtively plausible case of profit
maximization excluding personal subscriptions while welfare optimization
requires both provision modes. Here, to satisfy a mixed mode constraint,
the profit-oriented publisher need only set pg Tow .enough to attract
a few personal subscribers, The welfare effect of opening such an
unattractive market would be minimal. PR oo ’

. Curiously, simulations reveal ghe possibility of perverse effects -
of mode regulation. If a profi Ximizing firm which desires to .
exclude personal subscriptions is fortdd.into the we]fgggﬁoptimal mode

‘of excluding Tibrary ‘sales, it may then set its profit optimal pe so -

high that all welfare gains from proper .strficture are thereby-nullified.
Thus, the partial correction of a market distortion through regulation
of the provision structure may worsen,*rather than improve we]faré.

. v . * . i

o <

V. “Welfare and Profit Effects of Library Usage Fees

In this section we study the economic impact of the imposi of
a fee for the use of library journals. We maintain our underlyi
assumption that the journal is an exclidable public good, so that the
marginal cost of usage in a 1ibrary <is zero. Nonetheless, it is '
conceivahle that a positive usage fee (greater tham the associated
marginal cgst) is both welfare and profit desirable., This is 50 .
because such a fee would discourage 1ibr§Ry use; and,,in the previous
secpion.we.uncovered,inst%nces in which the very existence of library
subscriptions wagépaneful to profits andcwelfare. - - . :
toT 7 - - ‘ . o
_ . +When tQF uségeifeeéis paid to thes gournal publisher, it can-be
¢ -interprgted as a royalty paymént to the owner ‘of the copyright. Thus
©we fgéf%%hagfousianal sis. can i1luminé the current debate over the.
Oy appropriaféaextentﬁtigyhﬁch-copyright Taw should apply to Tibrary usé.
. We find {bat, under wédk and p]ag£1bk§,ton itions, a positive usage «
fee is ime Qﬂﬁoptimal whén welfdre is maximized. Subject to the profit
constfaint;eé%urthe?fxunder'théSe‘cﬁndjttoné, without a profit
cénstraint, ‘the introduction ofia uSage-Fee,”dccompanied by an .
appropriate changé in py, wi]Tﬁénde@sg bdth. profits and net' welfare,
Moreover, ifi’ profit maximjzi%%}pub1i%hen:i§ given' the right.to
! charge a sma™ use fee, then-tH&re exigt dccompdnying reductions=in
p, and pg under which both, profits and‘consumér welfareZincrease. | .
waever, it must be recognized that sughvag¢justments in p_ and pg are
. not necessarily in.the interesy of the pubTisher, - . ‘
. ‘ R - VR
It is 'straightforward to incorborate a usage’

.Y .

fee, py, into our ’

\\ modet. With.,a Tibrary available, an afent'will purchase a persgnal

. subscription if B > pe and pg <'T +'p,. Hé wild be a prospective
subscriber (and lihraﬁy,reader) if B zfﬁﬁband'T +'pu‘<'ps. The - o
" other library-readersy the perusers, ares¥hose”wifh-8 < pe and.
T+ p, < B. Figure 3 pictures these regions ofiB, T spacg. SR

¢
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-The,willingness to pay of the ]ibrarx-popu]aglpnfm is now, given,
that we exclude the trivial case of{pu 2 Pg> = .
o, o . ,

w Jps-pu' B -

(38)  WP(pg,p,m) = f (pg-T-p,)(B,T,m)dTdB -,
Ve

,.l‘

(B-T-p, )h(B,T,m)dTdB .
' U (\ Vd P

-

..

Its derivative with respect to p s minus the number of library

readers, This is the function of Pg and Py 9iven by

’ L @ ~fps'put . v

(35) % LR(pg,p,sm) =j J . h(8,T,m)dTdp
Ps °0 '

-

>

"' (Ps (B-p, 3
+ h(B,T,m)dTdB.
) ) \?u 0 : - ’-
. The derivative of the willingness to pay with resbect to pg.is still. -
the number .of prospective subscribers, now-.given as
D \ - . "

ps'pu - - M
j ~ h(Bf¥,m)dTdB .
0 :

S .
(36) PN (ps,pu,m) = ]”.
. ) Ps

N,

~

. k\\_~ © . The marginal ljbréry, m*y, is now the fupction of Pss P, and
= ', given'imp1icit}y'by_ N . _ -
. . <l » f

& t

- (3 - . WP(pg,p,,am*) = P -

L]
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" _.Its dérivatives with respect to thg prices are . a

"(\3-) | amt L1 ﬂ?.PNsm*o : to

R IR wg T @R

’ ) . om ' -am o
< . . ) ¥
and ) . 5 ', . A . '
am* _ LR(m* - L
T
Consumer welfare, V,.is now given by ’ .o o
Lo ’ . o .
'_; . ) o o "np -pu .
' (39) V= J' [ I — (B-T-pu)h(B!T,m)f(m)deBdm
- o m*pg 70 T,
- . i :x)\ . b.s ' B-p . ] -
R o+ [ [ J . (B-T—pu)h(B,T,m)f(m)deBdm.
LT ' S
- ‘ mesp .0 .
; @ & . . - -
y . +.[ J“ “ (Qips)h(B,T,m)f(m)dBdem N .
- m* ‘p.-p Ps . . = - . \
e Mk o o " . .
-'pL° . f@%)dm + | &B?ps)h(B,T,m)f(m)dBdem .,\<~
é’ﬂ* 0 0/p T . M Y
§ N ‘
N s . m‘ -

- tw . . ’-,5“ -
The first-three terms capture the net benefits respectively of the
- prospective subscribers, ﬂgg perusers, and personal subscribefs ip
populations with 1ibrarigs:.The fourth term is the total payments, for
library subscriptions, and the last is the net benefits to personal
subscribers in nonlifrary groups: Diffgrentiatjon shows . ¢
’ p' A .

' ° kié@:‘s », ' . . .
*(40) . y v LRT, @!..:h_NL N : // E
. ... pu BpL .
~ - , - . . —————
. I3 -
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Here, LR' is the total number of libeary fEaders,

(41) T L , LR(m)f (m)dn .
: S o
' L, ! 0‘ & ’ .(’ ]
: : _ ,
NL is as previously, and - } AR,
// | /
. S :3 00« o5 / ’ . .
(42) N =,I |0 | h(B,T,m)f(m)dBdTdm
mIpgPy Bgt. . T
L e
) . 4 . ’ ’ r ) “
. - , 'h(B,T,m‘)f(y/Bdem .
‘ , T i X 0 0 .pS - E s,

' 5 > \-.‘ P
Prgiit now iricludes the revenue from the usage fees:

4

, "We are now equipped to study the welfare and profit effects of
the introduction of a positive usage fee. These-are refleeted in the
,behaviors. of the V and = functions at Py = 0. Consider the infroduction

- of a small ph accompanied by a decrease in p which. exactly compensates

the users of.the marginal Tibrary. Together, these price movements
leave the set of subscribing 1ibraries unchanged. The ratio of such
price changes iS computed from (38) as: R ”

™ 3

‘ dp, | ° am*/3p . : .
L - . il
(44) . 'aB'J = am*/apL = LR(m*). .
m* ‘ .
< ‘ 4« . R
- N ' . . cz_27 : . o 4 - )
LA™ ;
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. The resulting rate of change of prof1t can be ca]cu]ated from (43) and
4 (38) to be ,

—
. ' . Y
(45) L3 om Ll gl et
A 3 (m*)N + A
- - p U e Py - a.,pl-f d—pu m* R A . ’
# - D, . B . 'g — 4
where e
(46) A= (pgc) I lt. h(B,pS f(m)dhdm R
| me e iy ’
L@ 4 - ) ; w . ' .

4

.. With p¢ > c, A > 0, and &0
- “condition that Pu

T

will be positive under the plausible

m*

P
W't

(47)h . | C L A LRT/NL~>’.LR(m*):: '* '~ . | . ,/?'

R Y
e > Vs

,.,;{ o
This just says that the numbe® of jourmal readers 1n the marg1na1
library is less than the average number of Journal reader5«1n th
subscribing 11brar1es. )

The effect of the coﬁpensated change in p, on net we]farg is

-

. , ’ « dp .
, v, aem) (%L | L,
(48) R .

m*

T . ¢

. Equation (46) shows that this is positive if Pg > ¢ and if there are

" any potential subscribers with T = pg.- These agents are 1nd1fferent

between 1ibrary use and subgcr1pt1on purchase at p, = 0. When p,

. increased, they are induced to buy personal subscr:ptions with no

. we]fare 1oss. ‘However, these new purchases increase profit by A. Thus,
given that A » 0, net wélfare can be strictly increased by implementing
a positive usage fee.. Moreover; given the likely condﬁt;en (47), the

. _same set of .price changes will- also. increase the pub]isher s prof1ts. ’4’

>
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Here, the potential increase in net welfare from the introduction
of py > 0 is driven by the increase in profit. However, if sgcigty
grants the right to levy a usage fee to a profit maximizing pub'lisher3
then -there are accompanying decreases in Pg and pL which will result in
improvements in both profit and consumer welfare. With both Pg and p.

set to‘Tglimize tatp =0, 3n/3pg = 3n/3p, = 0.. (45) shows that ¢
s with A'> 0 and (47) satisfied, an/bp =0 imp]ies that an/ap, > 0. If

I
. LR ’ L am
-dps > === dpu > 0, then dr = TR dpu + 5p ]c!ps > 0. A]so:
N u , S .
AN
.dv = (& |4 +‘ i]d cap RS s) L |
3p Py ap Pg Py _(‘.7p— T .
u - S|, u ' ‘
B - ;,
5 .
z&" . t

Thus, there exist finite changes in Pu and\pgxhhich increase both r °
and V.. Similardy, it can be seen that-there is a decrease iR p; which

makes both the publisher and the consumers prefer a positive usage
fee. . ‘

"Nevertheless, it i;~3¥bb1ematic whether the profit maximiziHQ‘

- publisher would find it in his own interest to effact these, requisite
price reductions if he were to be granted the right to collect a usage
fee. 1In response to the increase-in demand for personal subscriptions
resulting from the newly positive py, the pubTisher may well find it
profit optimaT to raise Ps~ He may be willing to allow m* to increase
instead of lowering PL to keep the number ‘of Tibrary sybscriptions
constant. In short, consumey welfare may be lowered by allowing a
profit minded publisher to charge a -usage fee, even'iflits level is

.~ governmentally set. ' ‘




G

he 3

-~

In contrast, consumer welfare is improved by the introduction of a
usage fee when pg and p; are chosen optimally for net welfare subject *
"to the nonnegatﬁve profit constraint. To show this we view py as a
parameter in the Ramsey maximization, and use the envelope theorem to
calculate the derivative,of'optimized net welfare with.respect to py

s d(Vm)* _

at Py = 0. This yie]ds dpy s Where L s the Lagrangian of

3P

the ‘program, evaluated; at py = 0 and at the optimal pg, ph and . A -
is necessarily positive%usince, otherwjse, pg and PL, would be set equal
to-marginal cost and the nonnegative profit constra1nt would be violated.

’ Thus the constraint is binding at py = 0 and it will cont1nue to be so

for small.increases in py. ' It follows that %g:-- 0 nd\gz ‘ 3%—
With p, = 0, recalling (46), - 3 o u

(49) A== -LRT+ () [LRT (p,- c) f(m*) .
R

—

L g )2% (m*)+A]

At ‘the Ramsey optimum,

»

~ . ‘
(50) g—Lp:- N4 (1) [NL - (p.¢ ) ol f(m*) o )

i \ . L ‘ )

~ Multiplying ( ) by LR(m*) and subtracting from (49) does not affect f o

+ (pg-c)PN° ()’ %gi_f(m*)]‘;a_.. o

the value of 35—- .. Then, (38) y1e1ds . _ ) T e
I LT C RIS o
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This is strictly positive, given (47), since we showed in Section II

that with Py = 0, the Ramsey optimalipg is greated than ¢, and this :
suffices for A > 0. Hence, comsumer welfare is strictly improved by
vesting publishers with the right to levy usage fees, under the proviso
that library and personal subscription prices -are—setto-maximize net

—welfare subject to a profit constraint. )

Let us review the ﬁns?bhts for public policy gained in this.

' section. Overall, we find that a positive copyright usage fee is an
‘instrument whi¢h is desirable for net social welfare when properly
employed. sIn particular, net welfare can be increased by the extension
of copyrigkt protection & the use of journals in Fibraries if the -
Hbrary subscription price is simultaneously ' reduced so as to maintain
the set of subscribing<}ibraries. These same price changes also
raise publisher profit’if the number_of readers in the marginal Tibrary
is less than the average number of Tibrary readers. This gain-in profit -
is ‘caused by the shift of marginal prospective subscribers into personal
subscriptions which are priced above marginal cost. There are also ',
counter-balancing (around p, = 0) effects on consumer welfare and
profit due to the usage_{ee payments, (

1

- Elrthery we have shown that a usage fee is a beneficial : -
instrument in ‘the hands of a welfare minded price setter. Specifically,
consumer welfare is increased by the introduction of copyright protection
to library journals when the subscription prices are chosen optimally

- for net welfare, subject to a breakeven profitsconstraint. It can be
conceivably argued that nonprofit journal publishers-do, in fact, seek
to set prices ih this way. Then, for this major category of publishers,
our results may be interpreted to recommend Tibrary usage charges, |

“For profit maxim%zing publishers, moreover, the dintroduction .
of a copyright fee. can increase both consumer welfare and the level of
profits.” However, this improvement in consumer welfare is predicated
upon the-implementation of concomitant reductions in the library -and/or
personal- subscription prices. Such price reductions will not, in A
general, be profit optimal, although, accompanied by the new usage fee,
they will result in higher profits than were previously. attainable, |
The challenge for public policy is.to develop an institution which will
tie the'.consumer beneficial price reductions to the profit improving,
copyridht_proteqtion. The present~amalysis shows the existence of such
a cgmpromise pricing package which will benefit both publishers and -
readers’, ' y ‘ *
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APPENDIX 1

The Ramsey Suboptimality of Perfect Purveyance
of ExcTudabTé Public Goods

. .‘

) %
In Section.V we showed that full Ramsey opt1ma11ty requires\a
positive ge fee.. This is not too surprising since ‘we are accustomed ¢
to Ramsey%§§t1ma1 prices being above the corresponding margxna] costs,

and heré the marginal cost of an_additional 11brary reader is zero.

The usual reason for this result is that with’ increasing returns to

scale in production, prices must generally be abéve marginal costs for
revenues to cqver total costs. L "

H

¥

udable public .

Here, we show that perfect purveyance of e

goods is Ramsey suboptimal for a new and differentf reason. We consider -

a rule that each 1ibrary must finance the proportAon "a of the-
subscription price PL by means of a usé fee whos€ size then var1es

--over libraries: . )

W) pylamiR() = ap

Under this regime, with a >0, the.library does not pgrfectly purvey

the noncongested journal copy, and the usé payments do not contribute
directly to cover the pub11sher s total costs. Yet, we shall sde that,
the Ramsey optimal value of o is positive. The sole effect of the
introduction of a positive o is to raise profit by the mark-up on-the

, personal subscription sales to the former marginal potential subscribers,
" Because the profit constraint is binding, this, profit increment enables
ps and p, to be lowered, bringing prof1t back down to its prev1ous level,

and 1ncrhas1ng consumer welfare, ) -

To estab11sh this resu]t wg note first that given (AJ), s ©d
) 1mp11c1t1y def1ned}by .

(R2) . v oo o NP[pu(a,m*),m*]'=*pL-(]-a)' : ':..
Differentiation yields . . - .
g ‘ w‘& i ’ h... .
’ aWP apu(a,m*) .
. - — -p .
- ) ) Bpu ° e L ..
dm* . v , s '
. (A3) . = — RS
Lo da WP , aup 2Pl .
e ’ o Tam | dp, em. .. —
Y . ~ . RN u '
oo o . , N
b * c2-32
3 .. " P . ' 2()0




(X
L]
¥

_ S . .
+ As before, aWP/ap, = LR, and, from (ﬁ )s at & = 0, 3p,/da = p /LR, -
Substituting thése facts intoA3) gives, at « = 0, ‘

.

(A4) E } . ‘ _a.'ﬁ=0'
da .

3

- The derivatives of consumer welfare, Ve with'respecf %p a, -
at « = 0, can be calculated from (39), recognizing that now p, is the:
function of both a<ind m given by (A1). :

L ey :
The g;;ZETip1onlsﬁ3%$ that, at « = 0,

(AS5)

.

Profit is now simply n'=1pSNS + QLNh - C(NifNL); where N> and' N are

given by- (42) and (5), again'rememberiﬁg that (A1),and (A2) give new
. interpretations to p_ and m*; ﬂgpef in view of the critical (A4), -
calculation shows th¥t at o = 0y . // }

f'\

on | Pur h‘(‘B,pS,'m)f(m)dBdin

w

1 )

-
’

B . L] .-I . * ’ Ad ‘ . . -
=p [ WJ‘ h(b,pS,T)f(m)dBdm _>;_0 - ) 7 i
m* Ps . : . ’
« - - b v '

, o {7 .
' v ‘ . . N j . i
Applying the envelope theorem, as in Section V, T \\\\é\ig‘
d ) i L . v ! . ’ ! B
?.‘Q%E =;§§-= %% + (141) %E.z 6._ This inequality is strict whenever theré
,are any marginal pro&pectiv& subscribers in any of thefsubscriping .
Tibraries. In this case, Ramsey optimized net or. consumer welfare is

strictly increased by the imposition.of a positive a. ,
. : e ) 1
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) It is interesting to note that each library population would
prefer to circumvent the positive a rule and-to pay p, solely out

of the lump sum taxes characjeristic of perfect purveyanee. However,
each 1ibrary populatton benefits from the decreases in ps and P
which results from collective adherence ta the rule.
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APPENDIX 2

. ﬁ . R N
Multidimensional -Characterization of Library Populations..

) . ' . \ .

Throughout the paper, gle hdve characterized Tibrary populations . }
by the scalar m, and have assumed that the willingness to pay is increass
ing in m. This is an overly restrictive formulation which, however,
finds frequent use in the Titeraturé. Here we show how the model can

bR considerably extended to allow for. a multidimensional characterization
of Tibrary populations, without at al} affecting the power of the one-
dimensional approach. ' -

o
e

Let each Tibrary population be characterized by the vector m
(my, m,, -++s Mp), where m; tepresents the number of agents in the
p0pu1a%ion mof type i." Type i agents are\themselves characterized
by the density furction g;(B,T). Thus, thd histogram function of the
population m is - ’ ‘ '

-

- »

t

i ] C
(A7) h(B,T,m) = migi(B,T) .
. . i-1 ~

t

N

,
- © e am -

H

AT population specific structural functions have their analogues
.defined for each. agent type® Thus, ‘here, for example, we have an
analogy to {(3) the willingness to pay of a unit population of type i,
wpi. Shen, /. - )

o

~ N n .
(A8) * - ’ WP(m) = T~ . .

A population,.m, is marginal if
4

4

- 7

Because WPGH),is}incfeasing in each compynent, by (A8), a population
purchases a Jibrary subscriptiow if |

(F':: M . v’ . R . . i
: 1
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n o .
P -1 muwp, ' ) /
- - i=2- 1 - & - ' ’ ’&wﬁ(
(Ag) m]‘_>.. N = m'l (pS’pL’mZ""’mn) R "
WP co ‘

¢« 4

-

4

-He?e ‘we have arb1trar11y thosen to normalize on m Now, m* plays the ‘
same central role as that™ played throughout.the pa}er by m* Thus for ., .
example, . ]

. .
.
{ ' . . .
. ;
» * . » .

. rw . * .
. e - : v ~
(A]O) M‘ = J " F r /. ‘ f(mT\,. ye ’mn)dmjdmzo . admn .
_ 0 0 m?(mz,&..,mn)' ‘ ’

a

" {

e P

1] *

A specific ‘analytic ‘gain from this more genera] spec1f1cat1on is
the replacement throughout of the Ynumber of potential subscribers in

- the marginal library," PN°(m*),.'by nthe average -number of potential :
subscribers in the marg1na1 11brar1es ' To .see this, calculate from 3

(A]O) . o & {
/ . L
(An)-;,' ‘ ‘ T >=. ‘
* 2 » ' k; ‘ ! N - L . / L
L ® S am¥(my,...,m ) S . =
oN" _, - 1V72? *“n sl . .
b, - IO [b 3, . ifLm](mz,...,mn),mz,...,an-dmz...dmn . .
' H .7 ‘
. ! o a%
y Lo R om¥ (m Lhm) ' " ' -
——N——’.—‘ - 2’ §’ n % 4 .2 : .
- ps l‘; cee [0 = aps | f[r[]](mzaa..,mn)’mzsy‘-a’mn]"dﬂ.lz..‘.dmn . :
. .- A | ' 2 s ) ' .
g .- Y . ) -

Now, warking from (A9); )

.
- ) ) ) e ’
- . ‘ .
, : -

. ami"(mz,...,,mn)/= 1

- ; : .- * {
. / BPL wP] ‘
- ’ 3
C2-36
: ‘ - 254
™,




Also, ? ‘ s . .- P
, - ¢ - * 7 e
am¥ n « N .
i S P o LonS| /% w02
s "] Lzz mipni] ' [pL' ik miijJ-pn] / e -
’ ' aWp4 é ' ) '
where we have used the fact that —ﬁ;—-= pni,.the nufber of prospective
. N —~
subs€ribers in a unit population of type 1. Substituting (A9) into the '
above gives - ‘ T ‘
. . . [X] .o S - ~
’ am¥(m,,...,m Mpn ) T
(A12) ,’( 2 n’ L I P_Ni(ﬂ . . fx/
' apS ' .Q Wp] k \Vp] v i ! {\\: }
o . LT
' ;_g‘ ' T
Substitution into (A11) yields S )
- » . - . %. i

\ 4
poo -

. L -, 4 i "
N~ _ _-_] |
55[ "wp] I . | [ (Myseeesm j My ,mn]dm2 dm .
1 4 . '0 1 - L
e , !
a1 [ [
———  et— * \ .
3y W, [m (m, 5 Samy 5 n]f( )dm
Jo s B
¢ . . 5
. “ ¥ !
- :i . H ‘

Thus, we have aN /3bs//%NL/6p - P (m*), the average number of s
.prospective subscr1bers__§ the marginal 11Brar1es. 2
As;specified this way, PN°(m*) replaces PNS(m*) ) throughout{ The same

apg]ies to all the concepts Spec1f1c to margina] 11bracjes.

[ . L4 M - ,;
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’ “ . -~
. i

~

When the basic model ,
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See -Berg [3] Research in progress by Y. Braunstein et ai. [6f
. seems to indicate values of k s1gn1f1cant1y above 2. * c
< .
See Fry and White®[7]. ' ’
Thesé data’for- AER and EI are annually re]eased pub11c1y. The

13.

14,

]5.

16.

. production rose by 25 percent between 1973 and 1975.
. Wholesdle Price Index of book paper and the BLS

- .edit#rial offices of JPE aEd JET
and offered estimates of N-/

¥ i

#bOTNOTEs,_

o
A

This debate was st1mu1ated by the .celebrated case of w1111ams and
Wilkins v. U.S. [13].
can be found in [12].-

" For example, the ana1ys1s of Y. Barzel [1] rested on the pub]ic
goods properties of the information dissemjnated in journals, .

wh11e 1t 1gnored the public nature of 11brary lourna] co]]ect1ons.‘

It was Ramsey 9] Who first ?%Bﬁsed welfare optima] prices under :
such a constraint, See [2] for-a cogent survey.

See w1111g (14}, for the deve]opment of this general approach
,Thus, throughdut, we 1gnore d1str1but1ona1 effects.
.See K:§zner {8] for a c1ear expos1tion. .

See [#], for example. o | o

7

S. Berg's important study of journal demand . [§], over]ooked this
effect. \

. ¥
~ "

See N1111g (1431,

.~

spedified NS #.NL prec1se1y,
While Wiley, the new publisher
of QJE, refused.to give any 1nfo mation the editorial office
offered estimates of 1975 NS + Nl and Nt ,
Th1s equat1on wds estimated by- Y: Braunstein (51, from a 1973
cross-section of 56 technical Joufhals.

We assume heére that the prices of atl cost]y factors of Journal
Both the
bgdex of printing
trades wages did increase by approx1mate1y 25 percent between

those dates. .
See footrote 11.° - - ) ~ .

~
« . - ~

Summar1es of various %{guments and. pos1t1ons

. N
» ' .
~
- \ . *
0 - «

'Th1s\rﬁ$§ was popu]ar1zed by [2]. Lo
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17. Of course, the conclusions rest upon thé“empirica]]y untested’ ~
Q model, and upon the numbers presented in Table 15 We regard this .
. ) ©as a’'pilot study, hopefully pointing the way towards a ful] ®lown
" empirical \treatment of both the model and the relevant parameters,
| Note that {20) and .(22):can. be utilizad to_generate several: '
B . testable implications of the model, o '
‘ ~ . et ¢
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APPENDIX D

THE ROLE OF COPYRIGHT PROTECTION AND"

L, e

OPT;MAL PRICING IN COMPUTERIZED STI SYSTEMS » .

by
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a

*The views presented in this paper are solely thqse of the author and
do not necessarily represent those of New York University,
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- this is the. Ohio*College Library Center which re

D.1 " INTRODUGTION

. This: paper will apply the optimal pricing considerations developed in .

prev iou¢ papers (Braunstein and-Ordover [1976] and Ordover and Willig

[197.5]) to hypotheticdl computerized STI systems. We shall examine -
the ¢:conomic basis for the imposition of a system of.prices that ;takes
into consideration the relevant factors of supply (costs) and demand.

For tihose price systems to be employed, it is necessary that unauthor-
ized ¢iccess to the output. of such a system {to the information) be :
contro 11ed. The method of exclusion of nonpayers will, ,in part, rely
orp yright protection. The effetts of optimal.pricing and copyright
proteci*ion on the economic welfare of society (measured by changes in -
produce'rs' and consumers' surplus) will also be discussed. ~ !

D.2 ’ “BACKGROUND

In the- words of Baumol and Marcus [1973], "libraries and computers may -
be consiclered two opposite polar cases among information channels from
the point of view of past and prospective cost behavior." The trénds __
in 1ibrary/ and computer costs -that they showed for the 1951-1969 period , .
(reproduce'd here in Figures D.1 and D.2)- have continued. . ‘ -

Currently icertain library functions have been automated and now operate
in a.resour-ce-sharing mode for groups of libraries. A prime example of
‘duces unit costs by the
sharing of i:he labor-intensive cataloging function. (See Kilgour
[1972] and, k'ewitt [1976].) Similarly many libraries ave switched to
bar-code Tabi21 identifjers for both their co]lection and their -users.
The bar code reader 1is connected to-a computer which: processes and
stores the e levant information. This system replaces the previous

. check-out, rezall, return, and inventory systems.and reduces bgth labor
needs and cost's. L ) . ,

o

Another trend.-in libraries has been the increasing use of a variety of
microforms.. The npw standard-bound volume, be it a monograph or a ‘
journal, requines®an inordinate amount of storage space. -Even if the
average "hard-copy" volume requires only 0.02 cubic feet of she}f
space, a library’ with 200,000 volumes (not an unusual amount for a
sma}l college 17 brary) requires 4,000 cubic feet for their current ]
collection. (Th'is calculation ignores the shelves, aisles, space for ‘o
readers, etc.), 10 this must be added new volumes which easily’ can
result in a growt h’rate of the collection on the order of 4% per year
(Baumol and Marcus, p. 8)s * . R -

v PR Y ‘ . . e ’ . N

D.3 .y . MOBERN STI SYSTEMS

In contrast.to the current 1ibrary practice of purchasing, storing, *
and loaning "hard-copy” printed books and journals, we can envisage two -
alternate Systems. The first of these would ¢onsist of published

DQ

2 . . o
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- FIGURED.l ‘
UNIT COSTS IN FIFTY-EIGHT UNIVERSITY RESEARCH
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_ FIGURED.2 o
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“material disseminated in the form of eitherelectronic tapes and discs
or video tapes and discs depending on the nature of the content. In )
this. system both the library and some individuals would have the appro-
priate:play-Back,"equipment. Orie prototype:here is a video disc system
in which the video disc player has both addressing and "freeze"
capabilities., - . £ . o

B

The second system would eliminate the distinct, loanable "volume" ‘g
we_now know it. (This is in contrast to the type or disc system where.
a volume is one or more tapes or d¥scs.) Such a system might involve
the inputting 2f‘and storage of complete texts into a memory that is
quickly .and inéxpensively searched either by the user himself or by the:
librarian as an intermediary. .The recovered information can either
be displayed on a CRT console or hard copy can be' produced.
Neither of these two systems pose any difficulties -« coggeptual or
real -- for the optimal pricing rules described in our previouskpapers.,
In fact diréct analogies exist for each of the conceptsin those papers.
.The optimal prices depend on the costs-of producing the information and-
the copies of it, the (price) elasticities of demand of each of the
groups of information users for each of the products, and the cross-
elasticities of demand (or, hopefully, some more operational measure of
the.interrelatfonshipg of the demands).

. “dx N
In the first system one can.expect ‘to find a higher optimal price for
those copies of the discs oy tapes that are sold. to libraries than for
those sold to individuals. This is true, in geperal, if the elasticity
of demand of the individual buyers is higher (in absolute terms) than
that 'of the institutional purchasers. Possibly more interesting is the .
conclusion of Ordover and Willig [1976] that the institutional price
should be higher than the individual price Tf thé average number of
"potential buyers" is greater- than one, no matter ‘what the elasticities
of demand may he. Here "potentia]'buyers" are those members of pur-"
chasing institutions who would purchase their own copies if the insti- =
‘tution switched from buying to.not buying in response to an increase in
the.institutional price, ’ .
Also in this systemy with discs or tapes, there will be an increase ‘irf
economic efficiency if charges are levied for use of the library
copies. This charge might: vary depending on whether the use was in-
house with library-provided readers; consoles etc. or if the use were
external after the,copy had been borrowed.- The deciding .factors would,’
of coursgs be the relative costs-to the Tibrary of in-house vs. external
use angy- again, the elasticities of demand. The.only factor_that should
lead one to decide against such user charges would be if the ‘trans-
actions. costs.of levying.and enforcing such charges were high relative
to the sums involved. : ‘ ,
. . o h »
The second system -- the use of cgmputer memory and .peripheral devices
to store the text and access it for each user -- i2also amenable to
'the pricing systems we have described. . In such a system much more

\ " -5 266 S

Q

’

.




» ~ g

%

complex pricing arrangements are not only possible but are, to some
extent, “already in use. 'For example, the contracts between the
bibliographic data base providers (e.g., ChgmicalgAbstracts, Medlars,
ERIC) and the on-line information system operators (e.g., Lockheed's

_ DIALOG and .SDC's Search) often involve paymghts that are based on ()

“ yearly basic charges, (2) the length of time users are connected to" the .

- data base, and (3? the number of citatigns given to the users. ;ﬂgr
monitoring. of the usage and output is_already quite Sophisticate and

~is relativély ifiexpensive. . '

It is optimal from the point of/view of economic welfare for the data
base providers to be able to charge different prices to the systems

operators .rather than, for instance, those they might charge to0 a T

private research organization. For such prige disgrimination to con-
tinue, it«is necessary that somesrestrictions be mdde on further resale
by the original purchaser, :These restrictions are currently paft of
the various contracts, but, if-the number of systems and producérs of
the information-were to grow, it is obvious that at some point it is
more economical to replace the individual.contracts with a more compre-
hensive system such as a copyright licensing organization. R
From this we can conclude that the growth of comp&ierized information
dystems will cause“copyright protection of the information to be stored
in such systems to bétome more desirable for two reasons. First '
economic welfare can be improved by reducing the need for-indi'vidual

g

5

contracts between each producer of information and each system operator. .

And second, the cost of monitoring usage to determine the® proper
royalty payments is low in a high-technology system which relies on -

.

computer searching. . . .
! Y < » ‘
- . ' " . o ,i ;q‘
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examined and methods, for the reduction of such costs gre described. Models of
policymaking are developed which clarify the ro6les.of interest groups and ' the
branches of fovérnment, demonstrating their interactions and providing insight's into
possible futures. - . . o \" .

Recommendations or the conditions of copyrightability for computer-readable data
‘bases and computer programs are presefited and are based on findings of basic
..principles developed during the study and described in the report.
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