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The Hdnorable Jerry Apodaca
Gov or of New Mexico
Stat Capitol 1

Sant Fe, New Mexico 87501

Dear Governor Apodaca:

June, 1977

I am plased to submit to the Steering Committee of the Education Commission
of the Stttesdthe report of the Task Force on State POlicyand Independent-
Higher Education. This task force was appointed in the Spring of 1976 under

the leadership of your predecessor, Governor Arch Moore. I was glad to accept

the invitation to serve as chairman. I have long been concerned with the

experiente in goverment, higher education and educational associations. Its

condition and future of our independent colleges and I am proud of the contribd-

tion pat these institutions make to higher education in Indiana as well as the
role the-state has played in supporting that contribution. A number of distin-

guished and hardworking people joined me on this task force. They represent

vice-chairman wa ECS Commrssioner Richard E.'Hawk, who is the Executive Director

of the Higher Educ tion C.00rdinating Board in Mihnesota.

-- In a sense, this Task Force report furthers the interest which the Commission has

already expressed in the independent sector of higher education. A. March; 1975

policy statement noted the contribution made by the independent institutions to .

. achievement of state -goal's for postsecondary education. It also expreSsed ECS-

concern that this contribution be reinforced by the preservation of an ffective

pluralistic system of higher education including the independent Sector as integral
to the total resources of the state.

This is an urgent issue. In most of our states changes in demographic patterns
will alter the enrollment and distribution of enrollment within our institutions

dfhigher education: At"the same time, changing patterns of student interests,

needS and attendance will complicate those, demographic trends.-

For most of us these changes will come at a time when budget limitationS constrain

the way we' are able to respond. In this.context, the state leaders should'be

.concerned with the'continued ability of the state to offer educational opportunities
of high quality reasonable costs. The help of the independent sector tsan
important ingredient in this effort.

. .

This problem is complex and our states are diverse, especially in the role which
---the independent sector, p14ys in the total state system of postsecondary' education.
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Thus, there is no single solution equally applicable in all states. Rather than

provide- f&mulas so general as tosbe of little help, what we have attempted to do

is to develop a framework for addressing this .proklem which we believe will be,
valuable to states in the development of policy or this significant. issue.,

The members of the task force have devoted an enormous amount of energy to the
development .of th'S ,report. They have done' so with diligence and thoughtfulness,

,
meeting three times during the course of the year and between those meetings' giving
careful review to a number of revisionsf-of the repirt itself. Their endorsement

of this report is unanimous.

In transmitting this report116 you and to the Steering Committee-.I, tike satisfaction

both In the belief that, it is an important contribution of ECS to educational policy
deveropment.-,, and in. the' hoptV that it. will be widely usediby the states to review

or Improve the relation§hip' they have with their independent collegee and 'universitie.k.

Kindest personal regards,

ORB:ml'

Enclosure

!I

.1

ti

. -Otis R. Bowen, M.D.
Governor

a.
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SUMMARY OF RECOMMENDATIONS

1.

each stAe should construct a specific policy regarding die in-dependent
, colleges and universities that serve its citizens.' States shoulrr cijvelop such

policy in the light of clear state p'urposes and a detailed understanding of the
role and do nc_lit ron of independent institutions.

2.
. ,

" Statewide planning' should 6e concerned with .issues involving the ,indepets-_

dent sector, and postsecondary education including the independent sector
should be accorded-f,,il participation in state planning and coorslinatiora.

3.
. ;

The state's planning arx)roach 41 independent vstitutions will favor one of
two alternatives a Tr_.dent centered approach, which emphasizes a fair
market, or ,ork 'institut on centerer' approach, Which emphasizes the develop-
ment of an efficient network of institutional opportunities. Most states
employ an intermediate approach, with some,mixture of these two elements.
The choice of emphasis Vaould he based upon the state's goals for postsecon-
dary education, its assessment of the actual and potential contrib'ution made
by the independent sector to those goals, 4ts legal structure and its history
and traditions..of education development.

4.

State policy makers should be sensitive to. the protection and enhancernent
of institutional integrity in public and independent institutions alike, espe-
cially in those areas where it is most important to the vitality and
effectiveness of the educational process. Institutional leaders should recognize
the concessions to institutional autior'ilorny that are made necessary under
conditions of 'state support

5.

Each state should consider appropriate programs that utilize the resources of
the' independent sector by providing support to indefierident institutions or
to they students. The framework supppting the resulting decisions should
irrctude a clear grticulation of the goal!' for postsecondai-y education,,an
understanding of, the way in which the- independent sector helps to achieve
them and prior decisions about the state's approach to the independent
sectcir.

6.

We recommend that states give first considerationt to the development of
need -based student grant programs, funded at levels adequate to provide
students with real choice among institutions.

IX

'

{

.
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9.

/The federal go4nment should strengthen its suppbrt of the development of
state student aid programs throt.igh_exp sion of the State Student Incentive
Grant Program (SSIG). k

7..

Beyond need-based student aid, any program of support must follow the
individual characteristics in a giv State, and the, state's chosen planning
approach to the independent itoctoT, as well as the constraints that might be
imposed by the state's legal, political and fiscal structure. The alteginatives
include direct institutional grants, tuition equalization grants, contracts and
cost-of-e ctucation grants to institutions. A

8. ,

Programs of support that benefit independent higher education should be
monitored by the states-to provide continuoGs assessment of- the extent to
which those.' programs accomplish the objectives for which "they were

4

a

10.

- In developing new pro4rams of support to independent institutions (whether
'church-related or not), state policy makers should look carefully at the .

precedents established by the U.S. Supreme Cou'rt. Primary attention should.
. be given to the ne2d to exclude sectarian purposes and pervasively' sectarian

institutions from Trograms of direct support and the need to -establish
administrative criteria that identify those which are "pervasively sectarian"
and those which are hot. The necessitV of establishing these guidelines, even-

the absence of a Supreme Court decision in the matter of student aid,
strengthens the presumption that student aid should be the preferred
program of support in most states.

11.

With respect to the matter of'state support of independent institutions, the re-'
sponsibility for monitoring the accountability of, the independint sector should'

-be vested primarily in the state agency for postsecondary education. As noted
earlier, it is essential thjt independent institutions participate in the agency's
activities, and that there be adequate provisions for agency obje.itivity. I

I )x
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INTRODUCTION

6

As postsecondary education approaches the1980s, it faces challenges that
will require difficult decisions by its leader's. The problems causing these
challenges include .declines in th/e size of the traditional college-age population,
increasing competition for students among institutions, limited financial
resource's Ind increased competition for them, the broadening of learning
opportunities beyond the boundanes of traditional institutions and changes in
styles of ,life, work, mg and leiswe that May a!Itgi educational patterns and
structures. In this c ntext, the task of providing the students with access to
highquality educational opportunities appropriate to their'needs and interests
is a difficult one.

The tensions among institutions competingfor scarce resources may
intensify,and those tensions could be especially great between the public and
independent sectors of higher education. One issue that touches upon both
increased competition and careful resource use is state policy in relation to
Independent higher education.

Public and independent higher education have developed apart from one
another, the former under state auspices, support and planning, and the latter
largely following the separate purposes of numerous individual institutions&
Now that postsecondary education as.a whole is no logger expanding as it once

,was, the isolated d lopment of these two systems is a thing of the past
Independent install ions are calling for state suppqAt while public institutions
call for controls over the continuous expa sion of independent institutions.
There is a great need for careful review and eveloprrient of state policies on
independent institutions in order to insure the est. overall use of the resources
for postsecondary education, forhothpublic and independent institutions, and
in order to serve students and respond to the other needs of the state If there
are no general formulas for carrying this out, it is because there are virtually no
Characteristics of independent institutions. or roles they play, that are common
to all states. But there are some critical questions that provide a basis for
developing policies appeopnate in a given state. These questions include

What is the state interest in independent higher educatIon?
How should independent sector interests and partiipation be in-

.. eluded in statewide planning for postsecondary education?
Should state support he extAntied to independent institutions or to to
their students, and if so,'in what form?
What are the legal conditions of such support
What-form s of accountability are needed where such support is
given? ..

The task force's observations and recommenditions may disappoint those
seeking automatic or highly specific solutions. There are none. very state is
different, and each must develop policies that make sense in lig of its own

it
planning, total educational environment, legal and fiscal cohstiaints, indepen-
dent sector role and status. We attempt to construct a framework within whiCh '

' effective policies can be formulated in each state according to its needs and
, priottie,s. The consistent' perspective is that of public policy that will bring .111

about the mast efficient utilization of all of a state's postsecondary resources in '
order to achieVe the most effective' serviee to- those needing or ,seeking
postsecondary opportunity. The scope of concern is tAe independent sector,
consisting Of nonprofit, degree-granting institutions of higher edticAtion. We

is

Ii

New challenges,
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pass over the question of prietary institictions, not because we are unaware..
of the need,forslate policy to be cognizant of this group of institutions We-are
concerned 'with ..the independevt sector as part of a. total system of
postsecondary eduektion ithbse, fesources are available to serve students, and
recognize that the.px0prietaryitf.stititibons are alio a significant aspect of that

- _

system: Throtighput- this resort gvner"ally use higher education to refer to
the sum of colregiateinstiiittionSvin the independent andpublit sectors, and,
postsecon-da.,k.',Oduc'atice tO, refer '19 the total system oreducational opportit
nity beyond seeolltdaryi,sc11661; int'liackingpubhc,.independent'and proprietary .

institutioni,, as well al oilier 'agencies pr6viding 'fornial an.41 informal learning
bpportunitis. \V have also focused upon state policy, recognizing that federal .

policy must be takennato account by state decision makers and that there is
need for much greater coordination of the two. .,

This report is divided into five seEtick9, following the sequence of
questions asked above. Ip theappendute's will4be found supplementary material
on sources and statistics used in the repprt,-dn the constitutsonal is4ue and
the implications of programs of support.

I
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THE INpEPENDENT SECTOR Aill.10,iTHE PUBLIC INTEREST
,, . .. i ,

\ .
,

.- ' .

'States traditionally and in many cases by constitutional Provision are
cOnceined with adequate arideffettive postsecondary education opportunities
for all their citizens:. .They have , insured that opportunity through the

'development of admirable systems of public higher education, but they should.,
also consider how independent institutions serve state needs. The development
of an effective-state policy requires an expression of this state concern,

...including a plehr articulation if the state interest in postsecondary education
. and the way in which the independent setter furthers'that interest.

. In order to achieve a systematic policy, each state needs to understand the
, role *Played by its independent sector. Several characteristics of 'independent.
institutions define their role and contribution. Altfough these may vary among
institutions and among. states', every state needs, to assess itsikidependent
institutioni and their contributiOn to the state's postsecondary effort. The

. following 10 characteristics are a useful' starting spOint for such an assessment.,
, .,

_,.

1. Enrollment ' . ' , .,

_ While the' number of students in Indepehdent Nile& and universities
continues to nse, the percentage of:total higher education enrollment in the
independent sector has declined from about 50 percent in 450 to about/ 22
percent in 1976._ThieArceniage vanes greatly from state to state frbm a
high of '57 percent to a low. of 0. One-half of all independent college students
are in independent institutions in New York, Massachusetts, PehnsylvAnia,._
California, Illinois and Ohio.

,-;

14

Socittecoriomic Composition of Students
Tuition at independent colleges and universities is generally higher than at,
public institutions, but it is not the case that students at these institutions

well
.

mostly from affluent families. Federal and state student aid programs,ams, ell

as institutiohal resourtes; ameliorate price differences for lower-inco e

'students. Although,students at'all family-mtome levels parsome pre
attending, independent institutions play an important' role in providVng access
to low-income students. They have qrailitionally sei-ved such. students and
continue to serve them.in increasing numbers. 1,974:independent institu-

, tons enrolled 13 percent' of the college students (who are dependent family
members aged 18-24) from families with incomes of less than $15,000. In
1-975, 24 percent_ of. entering freshmen at independent institutions came from-
families with annual incomes of less than "$10,00'0. The proportion of students
from lower-ipcome families has increased considerably at independent, institu-
tions of all types: The following table shows pros&tions of,1967 freshmen
from families with incomes of lest than $6,000 annually, proportions of 1975

freshmen froih families with incomes of less than $10,000 annually (these
incomes are roughly, comparable allowing for inflation), and th'etpercentage'
increase from 1967 to 1975 at several types of institutions:

1
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,parental

All institutions
[public and independent]

Percent of 1967
Freshmen with

income of
less than, 6,000

Percent of 1975
- Freshmen with,
parental incorpe of
less than $10,000

Percentage increase
1967-75

13 9

. .

.

227

Independent institutions. _

2-year colleges 17 1 35.2 306

4-year colleges 1.1 0 19.3 . 75
../

4-year Protestant
colleges 15 1 23.7 57

4year1Catholic '40

colleges 89 19.6 120

Universities '75 10.2 36
6tt

A high prorlortton
of degrees granted

'6

Small insulations
add diversity to
postsecondary
6pportunittes

Value orientation

The combination of' federal and state student aid rograms has enlarged.
college choice for `students from lower-income fagulie facilitating their
attendance 'at independent institutions At the same time, the are-indications
that the expense. burdtn on students from middle-income families the
traditional clienlele of independent institutions has not been lifted to the
same extent, An, the absence of effective state programs of student aid, the
expected coptnbutionsfrom middle-income families, and their unmet financial
need after available aid has been extended, could put increasing barriers to
attendance at independent institutions in the way bf such students.

3. Degrees Granted .

proportionThe proportion of degrees granted by ihdependsgt institutions is higher than
milieu' share of enrollments Independent coil s and universities grant 33

' 'percent of all bathelor's degrees, 35 percent of doctoral degrees /nd 58 percent
of first professional degree-s.

4. Variation by State and Institutional Type
characteniics of the independent sector vary from state to state and, indeed,-
among difPren't types of independent institutions Major independent research
universities, for instance, resemble their public counterparts more than they
resemble other types of independent institutions r

5. Size
Independent institutions tend to be smaller than public institutions Nearly
one-Half of all independent c011ege students are enrolled in inslfutions of less
than 2,500 students. This is an important tharactetistic becau smallness has
been shown,to he a healtpy environmental factor and,, for some students, offers
advantages 161- community and social Participation. PerhaEs because of this,
smaller institutions have favorable rates of retention.

6. Church Affiliation
Al)Put half of all independent institutions have denominational affiliation.
These' institutions, which vary greatly in the expression of their church,
relatedness as well as the financial support derived from the affiliated church,
offer students t e irtiinity to pursue the religious and value-oriented
aspects of per al and intellectual development in a manner not available in
the public sector. .

2
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- 7. Speci al Clienteles .

To a greater extent ,.11\an public institutions, independent colleges and
universities serve specialized; lienteles. Nearly all women's colleges and men's
colleges are: independent msti,tutions, as are the majority of predominantly-

' black irfstitutiont.'

8. Excellence
Among independent uliversities las well as among public 'institutions, of .
-course) are many that have contributed in a notable Way-to, t:he excellence of
America's resources for research-- and graduate training. Many. independent
institutions maintain a strong commitment to the liberal arts, and some of the
nation's most important centers. of tethnology, art and music are foutid among
independent institutions. The development of these and other distinctive
missions ik,facifitated by the ability of Independent institutions and their
governing boards to 'chart their own course.

9. Tuition and Cotts
independent institutions rely heavily on revenues from tuition. On the average,
tuition represents about 50 percent of their t lucation and general revenues,
and for most institutions (that is, above the median institution) it is higher than
that. Because of this reliancP, 'tuition bharges in independent institutions are
high and tend to rise withrflation, making price comparisons beteen public
and independeyt- institutions dramatic., as' is demonstrated by he following
chart.

Average Tuition Charges in Institutions of Higher Education
'1976-77

Independent Public Ratio

2-year Institutions $1',740 5387 4 5.1

4 year Institutions 2,3A 621 3 8 1

Tuitioh differentials between public and independent institutions vary enor-
mously fiorn state to state, from. as low as a few hundred dollars to Tier.
$2,500. Costs of educational services do not vary as much between the public
and indendent sector as tultion chanillkdo. Except at the university level.
where the educational. and general' expenditures per student of independent
institutions tend to be much higher, costs are quite similar between public and
independent institutions. Of Course, an individual public institution may have a
higher cost per student than an individual independent institutii:i.

10. Condition
Not'only do states need- to know about the role independent institutions play
in the total system of postsecondary education, but they should understand the
condition of the independent sector.,.There is no unanimoui opinion regarding
the Pascal health of independent institutions - The judgment of economic
experts vanes, and several available national studies reveal both favorable aril
unfavoTable indicators.

On the favorable sine, wild. there are exceptions, independent colleges
and universities as a ,croup seem to be fiscally .stable, with, their income

their expenditures, and with the.majonty of independent institutions
operating within balanced budgets and producing slight surpluses. At least;
temporarily, enrollments are still rising slowly for the majority of independent'

1
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institutions Leaders of independent institution4I'are optimistic about mairite-
..

,s, .
.nance of quality, progress and competitive strength.' . .

On the utrfavorahle' side, a numbp;of independent institutions appear
to+ be losing ground 'financially. Revenues haNief,,not kept pace with infla-
tion; there is .heavy dependence -upon gift income, ail, Unpredictable income,
source, for current o'perati'ng expenditure's. Decreases in "expenditures, in
constant. dollars per student; are more pronpunced among certain types of
independent institiations than among pUblic colleges and universities. Indepen-
dent institutions are presently spending about five percent of their operating
funds on student financial aid, -causing revenues tq_ te,, diverted from other
sources to cover student alssIstagce needs. For some institutions, the price-of
financial stability may be svosion of quality and service. More serious still,'
institutional. failures, the' 4neq_invocal sign of fiscal ill health, continue to occur
regularly. ,

. ,, Individual state, inalytes will yield data for state policy development and
such analysed are urgently needed because of the danger dsignals enumerated

i above. Demographic trends suggest , that the condition of independent
institutions could worsen rapidlym manY states, accelerating both institutional
fail-tire and the erosiotr of quality and service that may accompany belt
tightening meastues tIken to avoid failure.

The foregoing discussion highlights the role played by independent higher
education and certain aspects. of its ondition. These vary from state to state
and thus must be messed by states individually.

":.

Recommendatioh 1:
Each stateshould construt a specific policy regarding the indePendent
colleges and u_ niversities that serve its citizens. States should develop such _:.-

policy in the light of cletrytate purposes and a detailed understanding of the
Joie and condition of independent institutions.

. 1 ,
/-,-

. .

The ensuing discussion presents a framework for the development of such
a policy, /aased upon foUr key questions that- may be answered somewhat
differently by each state.

What 'are the general policy objectives for postsecondary education
withrn the state?
What is the role of independent colleges and universities, and how do
they contribute to,theaccomplishment of those' objectives?
Is there a consequent state interest in independent higher education?
What .state pokci4' and programs are appropriate in light of the
state's interest in the independent sector?

State goals fo postsecondary education _ mmonly efnbrace several ,

elements. Each state triVes to maintain a postsecon education system of
high quality and, thro gh that system, to provide the h oadest 'possible acctiss .;

...

,
for prospective students by making educational oppo tunity available to all ,'
who can benefit from it, regardless of race, religion, sex or age. It is also a Nal.
to provide within that system a diversity of programs, mission and institutional,
environments as well as 'flexiiiiIity and responsiveness to -new needs. -Finally,
each state hopes to maintain its system of institutions and opportunities with!,
the most efficient use of state revenues. t

Regarding the second question, the inde ndent sector is likely to
contribute to the-accomplishment of state objectives in the- following ways.
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Independent institutions contribute generally to 'access by providing higher
education opportunities to a portion of the state's postsecondary students.
They are a part of the total resources for ostsecondawopportunity; indeedf,
independent institutions may offer the only local postsecondary opportunity in
some areas. They broaden access by providing an element of choice, making

'-available to each student a range of different educational opportunities within
the- scope of his or her talents d aspirations. In addition, independent,
institutions contribute to the qu ty of postsecondary education in the state.
The spectrum of independen institutions includes those of recognized
picellence, as does the s'pectru ofpublic ihStitutions.

Other contributions to tate objectives include diversity, independent
governance and tax savin The specialized missions and clienteles of
independent colleges and iversities contribute diversity to the system of
postsecondary education, /nclucling special emphases that public higher
education does not or may / not offer: Church-related institutions, small liberal
arts', colleges, predominantly black colleges, colleges -for women and men,
institutions of unusual excellence, all contribute significantly to this diversity.
At the same time, independent institutions are governed differently from,
public institutions, insuntig an alternative to state monopoly of postsecondary
education and it buttres for the apprdpnate independence of public. as well as
private institutions:JMoieover, the resources of the independent sector are
available to the state,at a cost, iii,tax dolthrs, that is a small portionpf the
benefits. E'en where states suppie independent higher education vigorously,
total expenditures of independent institutions represent many times the state
outlay. We estimate that the 2.41 million students enrolled in independent
institjitions would reqinre $4.5 billion in state support if they were enrolled in
public institutions,' instead of the $566 million in state outlays that now
support them.

Is Ilipre a cansequen state interest in the independent sector of higher.
educatiW Clearly, as demonstrated above, independent colleges ,and yniversi-
ties 'contribute to the accomplishment of state objectives for postsecondary
education. The ovemchng objective is to provide students with a diversity of
educational opportunity of high quality in the most efficient m'anher, and the
independent sector makes available to the state significant resources to achieve
this. The public interest in it dependent institutions is currently substantiated
by many state programs of direct or indirect support to independent colleges
and universities. These programs respond in different ways to the role played

, by independent institutions:
The general answer to the fourth question what ,state ;policies and

programs- azp appropriate? is that the . independent sector should be
considered. inl state planning and coordinating of postsecondary education.
More specifically, states should develop, where appropriate, programs of
support to the independent sector thatiehance and insure their contribution'
to the state goals of postsecondary Wducation. These aspects of polipY
development are the focus of the next two sections.

5.
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II. , STATEWIDE PLANNING AND-INDEPENDENT I -iIGHER EDUCATION

A 1973 Education Comniissicin of the States report, Coordination 'or
Chaos, noted the challenges facing-postsecondary education and observed that
``without effective .cooperatiotn, coordination and planning on state and
mstituUbnal levels, postseCondary education will be in for even more difficult
times." Planning and coordination are sensible ways to insure the most
effective response to societal and individual needs ,served by postsecondary
education. As the number of "traditiOnal college-age students' decreases and
competition for funds increases, failure to plan and to involve all sectors in
planning will have increasingly adverse consequences. Of specific concern is the
competition among Public, independent and proprietary sectors (and- among
institutions in these sectors) for clientele' and resources. While ind2pendent_
sector involvement in planning may not eliminate the unhealthy aspe'crs of such .--"?
competition, it should help.to build a network of relationships that could avert'
the most destructive" possibilitieEinherent in that competition: Planning and
decision making that ignore imlependent institutions and the issues concerning
them may result in unnecessary duplication and inefficient use of resources.

Even planning and decisicin Making that appear not to concern the
independent sector may affect it. Many planning decisions relative to the public
sector have implicatio# for independent institutions, and vice versa. Planning
and coordinating decisions must be made in as comprehensive a framework as
possible. ,

Recommendation 2.
e---;)

..
.

Full participation Statewide planning should be concerned with issues involving the i
of the independent independent sector, and postsecondary education including the independentsector in
statewide planning sector should be accorded full 'participation in state planning and

coordination. t

Varieties of
participation

Federal initiatives have accelerated independenr sector participation itt.
state coordination. Actual experience varies enormously, as do the provision.;
for the incorporation of the independent sector into planning efforts: The type
of involvement depends upon several'things: whether the independent sector is

_organized to.deal politically with the state, the structure acid governance of the-
coordinating agency, t e functional responsibilities of the agency, the scope of
agency authonty, and e somehmes.elusive politiCal dynamics of the state and
its public officials and stsecondary education leadership.

When states 'inco orate the independent ,sector into planning activities,
they do so through voting membership on the state board responsible for
plannmg, through,committees of independent college presidents acting in an
advisory capacity to the state agency and through liaison between the planning
agencies and the institution, The planning and coordinating agencies have
varied structural forms, vaned authority in relation to, the independent sector,
and have been established in different ways. Their functions relating to the
independent sector. may ,include identification of both immediate and
long-range postsecondaryeducation needs in the state; examination of the
postsecondary education environment; review of plans, needs andlesources;
data collection: evaluation and planning for more effective use of resources;
program review and approval in both public and independent-institutions; and
location.of hew pubic institutionsor campuses.

I
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The participation of the independent sector in statewide plannitig d

coordination is appropriate across a broad range of topics and structur4s. S tes

should incorporate independent sector concerns in their planning and
coordinating agenda, and insure independent sector participation i all

discussion and decisions. In addition to statewide planning and Coordi tion,
such participation might include state inducements, for more yo ntary
planning and regionahboth intrastate and interstate) planning.

"Ih order to-maximize efficieilcy and institutional creativity, stkt higher ,

, education officials should be concerned with the balance between /effective
regulation and the operation of a fair market in postsecondary eduCation; in
which some reasonable competition among institutions is possible. Effective
planning need not- inhibit the operation of a market in postsecondary
education. Itcan, in' fact, strengthen it. planning can restore imbalances in the
market; insure adequate information, which is necessary for intelligynt choice
in an open market; and bnng about subsidies of desirable activities._ Planners
should work to insure the complimentanty of approaches, that subsidize supply
(through instiitutipnal. support) with- those that subsidize demand (through
student aid).

Recommendation 3.
The state's planning approach to independent institutions will favor one of
two alternatives: a student-centered -approach, which emphasizes a fair
market, pcan institution-dentered approach, whitt emphasizes the
development of an efficient network of institutiprial opportunities. Most ,

states employ an intefmediate.approach,:with same mixture of these two
elements. The choice of emphasis should be based upon the state's goals for

"-Postsecondary education, its assessment of the actu$l and potential
contribution made by-the independent sector to those goals, its legal
Structure and its history and traditions of educatjon dev e opment.

.
The student-centered approach is consistent with the traditions of

autonomy ofthe independent sector and avoids the entanglement of the state
in regulation and control of the independent institutions (though they must be
properly accountable for any public (finds they receive). The institution-
centered -approach is cclnsistent with pffiblic efforts to obtain maximum
efficiency in postsecondary education and to avid overlap and duplication
between institutions.-If a student-centered approach is emphasized, the fairest
market conditions should he mbintained, consistent with an institutional
system of high quality and diversity.

In any case, independence is essential to the vitalfty, of institutions of
higher education and shduld be pursded and encouraged within the'clearly
defined limits of a state 'plan. Effective planning and coordination can preserve
and enhance the functional autonomy of institutions, permitting them to
maintain reasonable independence; nevertheless, independent institutions often
perceive that the benefits of their involvement irc statewide planning and
coordination will be piirchased with sortie loss of independence. For example,
state regulation of new and'existing programs in public institutions may benefit ,

independent institutions by re ucing the establishment of competing programs.
. At the same time, independent institutions,need to recognize their responsibil-

ities to respect the same sta e regulatory authority when applied to their
Programs,

0
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Recommendation 4,
State policy makers Ovid be sensitive to the protection anti enhancement
of institutional integrity/in.public and independent institutions alike,

Institutional especially in those areal where it is most important to the vitaliiy and
integrity effectiveness of the educational process. Institptional leaders should recogniie

the concessions to institutional autonomy that are made necessary under
conditions of state support.

The involvement of the independent wtor in-Statewide planniria is not
accomplished. Statewide planning must continue to distinguish between

the public and independent sectors. Differences between the extent. to which .
the state supports the public sector versus thedindependent sector enforce this
distinction, as does authority with *Inch planning is carved out. Some
independent institutions may not wish %o become in.vblved.in.st4e-Planning
and coordination at all, while others will participate with gre:at'reluctance.
State planning should seek to enhance institutional uniqueness in mission and
scope, rather than diminishit. Purely quantitative planning will not accomplish
this.

-----PuriAttprihryurrIttre-rrdtr o" n needs to be comprehensive Policks
relating to independent institutions must be developed in light of their impact
on public institutions, just as policies toward public institutions need to
consider the impact on the independent sector. The most significant planning
with resRect to independent institutions is the design of those programS that'
generally aid such institutions and their students. This, is the subject of the
following section.

8 ,3)
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Ili. PROGRAMS OF SUPPORT: STATE ALTERNATIVES

Program* of support to Independent institutions and to the students who
attend them emonstrate the states' recognition of the contnbution made by
the independ t sector to the accomplishment of state goals for postsecondary
education. T e growth of these programs has been influenced by that
recognition, well, is by states' awareness of the fiscal problems experienced

,by melepende institutions and the likelihood that these will increase. The
particular support strategy chosen by a state should be based upon the state's
planning approach to the independent sector and should be designed to make
the belkossible use of the resourees cif the independent sector in the service of
the stale.

States currently employ a vanety of forms of support to independent
inAitutiOns'' or to their students. The two major categories are student aid and
in. tutionat support, but these two categories can be divided further:

Student Aid

Scholarships and grants Tuition
equalization grants (not based on
need) to stude,nts attending inde
pen- dent institutions, grants based
upon need, merit andior student
programs.

l_oans

Contracts
Work study programs
Tax credits for tuition payments

Direct Institutional Support

Grants
General (formula-based)
Categorical (specific purpose)

Contracts '

Loans for coinstruction
Cost of education grants

Indirect Institutional Support

Aid-inkind (provision of services)
Tax exemptions,
Tax cregits

.Nonding authoray

Thirty-nin states now have student-aid programs available to students
attending in pendent institutions. The magnitude and impact of these

,.programs vary by state. The five largest (New York, Galifomia, Illinois,
Pennsylvania and Michigan) represent two-thirds of the total money these
programs provide to students attending independent, institutions. Institutional
support programs are even more concentrated. Four states (New York,
Pennsylvania, Illinois, and Texas) account for nearly three-fourths of all such
funds.. to independent institutions. On the average, state support programs
(direct or indirect) 'represent about five percent of the,educationand general

revenues of independent institutions. In only eight states does support exceed
that average. s-

Six questions are cntical to decision making about state support of
independent'institutions or their students.

1. What are thZ state objectives for postsecondary' edffelition?
2. Does tke independent .sector contribute to the accomplishment of

these objectives and does the state interest in independent higher education
warrant programs 6f support?

3. What is the state's plannini.approach to the independent sector?
4. Should tile support be aid to students, direct or indirect institutional

support, or some corqbmation of these?
5. What should the levels of support be?
6. What should be the design specifications of the programs selected?

11

Forms of state
support

Critical questions
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The questions are clearly interrelated. The first two will determine
whether state support is warranted. These plus the third will determine the
form of support. LeVels of support and program specification strongly affect
how support is given, as well as its effectiveness and efficiency. If state support
is warranted, the planning approach greatly influences thee pattern of support.
Because states differ in the composition and profile of the independent sector,
in the constitutionality of state support, in mechanisms for program develop-
ment and execution, and in budgetary constraints, no general conditions can be
applicable in the same way to all states.

Recommendation 5.

Each state should consider appropriate programs that utilize the resources of
the independent sector by providing support to independent institutions or
to thew students. The framework supporting the resulting decisions should
include a ctear Articulation of the goals for postsecondary education, an
understanding of the way in which the independent sector helps to achieve
them and prior decisions about the state's approach to the independent
sector.

What should the meehanisms of support beg There is no single best
approach to state support programs. The appropriate pattern will- vary from
state to state, but if the state can define its relation to the independent
institutions in terms of its objectives for postsecondary education, it is possible_
to determine the best kind of support program. Obviodsly, one alternative open-
to a state is not to appropriate dollars to independent institutions or to their
students. If this decision is made, it should he based on a clear understanding of
the consequences for the entire system of postsecondary opportunities in *the
state, both now and in the future. If the independent sector cannot sustain its
quality oreffectiveness without state support, such a decision will weaken the
contributor-1 414e by independent colleges and universities to the achievement
of overall state goals

When a determination of state goals has been made and the preferred
planning approach to the independent sector has been established,specific
stri,legies for support to the independent sector can be identified. If the state's
approach to the independent institutions is student centered and emphastzes,a
fair market, then the preferied method of support is student aid. Detailed
objectives will he pursued through the form of aid (grants, loans), the criteria
for eligibility (need, merit, residency, and attendance status) and award ceilings.
If the_ state approach to planning is institilton, centered and emphasizes
supporting a strong system of public and'inaepAdent institutional opportu-
nities, as well as equity between the ways in which the public and indepenaent,
sectors are supported, primary relianCe should be on institutional aia.'Specific
objectives will he pursued through the form chosen (grants, contracts),
allocation formulas. criteria for eligibility and funding levels.- The following
chart illustrates the way in which goals and ing approaches support
specific decisions.

.t
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State plannmg
Goal Approach

M,gartm-um student.
access with
reasonable choice

An institutional
system of high
quality

Diversity

Student aid

Institution centered,

Student aid -

Institut:on centered

Student aid

Institution certered

Possible Strategies

Need-based student aid tends to equalize
access among income groups. Tuition
equalization grants tend to equalize access
between public and independent sectors. A
generous need-based student aid program
that would aid students from middle-income
families may eliminate the need for
tUrtion-equalization grants.

. _

Institutional aid is not a significant strategy
for access when an adequate institutional
system,already exists

However, contracts can be used as a strategy
to insure access to specific programs
otherwise unavailable in a given area.

Student-aid can Kelp maintain institutional
quality if students can select qualify
institutions without Undue financial
burdens

Ge'Aeral Mstitutional grant suppor is.
contributes to maintenance of quay in the -,

independent sector, as it does within the
public sector

Tuition grants broaden effective student
choice and thus facilitate diversity

Contracts for specific educattpnal pfogriarns
may support distinctive ar3d
programs and in some,cases ihsure tirelr
maintenance at rower costs by Independent
institutions

Efficiency. Student aid Need-based student agi will insure access to
independerit institutions at the lowest level'
of state expenditure necessary to meet needs
,ove.t and above family contribution. Tuition
equalization grants produceirenefits to.the
state in student access to independent
institutionswith state,outlay ofgid used,to
cover a giortion of costs. May be inefficient
for students who do net need such grihts tp
enable therrrto choose independent''.
instituttions,'°

Institution centered InSptutionel grants contribute to the
etfpCient Iodization ofthe independent
sector in general. Contracts allow state
utilization-of specific independent senor

4
programs, sornetimes at Tess than comparable

Yr costs of direct '.tate operation.
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Rec mendatien 6.
We recommend that states give first-consideration to the developmentkii

-need-based student grant programs, funded at levels adequate to provide
students with real choice ambng institutions.

w

4

7.Student aid should be considered at the foundati8n of state support
because it recognizes the primacy of adequate atudeilit access to a reasonable
range of qualitypOstsecondary, opportunities. Further,.it enhances accegs to

independent institutions, making ability t& pay a less formidable barrier for
low-income students. It may be more consistent with opnstitutional hinitaitions,
and it results nvthe least state involvement with the i decision making of
institutions.

The development of effective programs of need-based student aid requires
dethrminips the true ability to pay at various income levels and ascertaining the
reasonable tuition tlifferentials -between institutional types.,Need-based pro-
grams can be designed to provide tuition offsets for students in middle - income
levels. This can be done by funding state student-aid programs at high enough
award levels.to meet typical tuition costs at independent institutions, and by
establishing flexible family -eontribution--schedules that recognize the true
ability to pay at middle-income levels.

Factors to be considered in establishing maximum awards fox student-aid
programs (.either need-based or partial tuition equalization) include tuition at
independent institutions and tuition .differentials between independent and
public institutions. If award limits are small, the program will be ineffective in
providing choicoe If a state program is ligilted to tuition and fees, which makes
maximum choice its pnncipal objective, it should }have a maximum grant level
a' least'equal to the differential between average public and average private
tuition inhe state.

Recommendation 7.
beyond need based student aid, any program of support must follow the
itidAvictuaPcharteristics ii-J-gkeen state, -and the state's chosen planning
apPioach to the independent sector, as well as the constilfirts that might be 7

imposed tip the state's legal; political and fiscal ructure. The alternatives
intlude direct institutional grants, tuition equalization grants, contracts and
cpsttf-educationigrants to (tistitutions,

'54
What should/ the le4Trof support be? In order to amve at levels of

suppert It* are equitable apd tonsistent with the policy ptirposes they
4represent, it is valuable to establish in .adfia4e the Pl'ocedures- for fixing those__

se- ,*evels. Ong method gaining increased support, is to base the total appropnation
for uigtapndent iititittitioris on 1 percentige of the per-student appropriation
!Or public institutions. Whatever approach is used, it is advantageous to
estAblish it i0advance and also to fix the proportions of support flowing
thi3u#1 vanous programs.

What should be the design specifications of the programs selected'? State
sOktegy in selecting from Along the major forms of support can reflect
significant policy purposes. The-' design specifications of those programs will
also represent important policy decisions, subh as basing award levels on
absolute need (fbility to pay) or relative need (cost minus ability to pay),
fixing award celtings at _tuition levels, deterinming eligibility by attendance

s, is well as the specifications of institutional programs in terms of
all Zion forniular, eligibility of cpurch-related institutions and so forth.



Finally, the goals and pc$licy objectives should be translated into
-measurable outcomes that will allow the programs of aid to be evaluated in-
terms of those outcomes, and federal polic3ishould be designed-to complement
and strengthen state efforti.

Recom dation 8.
Progr sof support that benefit independent higher education should be `.

red by the states to prGiide continuous assessment of the extent to
ch those programs accomplish the objectives for which they were
igned.

Recommendation 9. . .

The federal government should strengthen,itssupRortof the tfOgrillirffent of
state student aid programs tffrough expansion of the State Student Incentive
Grant Program (SSA.,c4.... `

$SIG has a proportionately more beneficial impact on independent
institutions than arty Gtherfederal-student-a4 program. Federal encouragement
to expand state' programs recognizes the ability of state polipies to target

on andand tuition differentials, since these vary considerably by state. Further,
federal inceliTives---e-ould_pLainde inducements to allow out-of-state use of
grants, a poky many states are reluctant to adopt.-

,, The -necessary ana appipnate involvemeftt of the state with the
.;institution vanes enormously fr m program to program descnbed above. This:,

involvement raises two.kinds of issues that concern policy makers. The first is
constitutionality' the extenit to which state constitutional provisions
constrain' decigions about the dAtelQpinent of programs of state support. The
second is accountability. What mechanisms of accountability are appropnate to

. vanOus programs of support's These two issues will,be discus ed m the next two
iseAions. - , : . ) ./
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IV. CONSTMTI.ONAL AND LEGAL ISSUES AFFECTING
INDEPENDENT HIGHER EDUCATION _

t.

Constitutional
cnteria for
public support
of independent
institutions

s .

Implications of
court cases

t I

'Progiams of support to independent higher education are rarely free of
contitutiolial implications. The U.S. Constitution offers guidance only with
respect to the religious affiliation of *he aided institutions. Most states mirror
the U.S. Constitution in its establishment of religion clause, but a good many
go' beyond it by specifically prohibiting aid (in some cases, both crec,(And
indirect aid) to sectarian institutions, by prolttoiting aid to. all indepern4en't
inStitutions, by prohibiting the use of state creditAby any nonpublic infttution .

.and by prohibiting grants to any independent corporation or institution.
The U.S. Supreme Court decision in Rofmer v. Board of-PuNic-.Works of

Marytand strengthened the precedents upholding the constitutionality of state
and federal programs that use tax dollar to ,suppOrt\irclependent church-
related colleges find universities. The Roemer decision relied on a three-part test
established earlier cases where state, and .federal- aid to church-related
institutions'.had beet} challenged. .These 'criteria are (1)/that the statute must
ha6 a secular legis14ive purpose, (2) that its principal and primary effect must
be one that neither advances nor inhibits religion and (3) that it must not fbster
an excessive government entanglement with religion.

In cases iii`volving higher education, tife courts have focused upon the
"pnmary effect" test, which requires (1) that no state aid.go to institutions
"so pervaSively sectarian; that secular activities cannot be 'separated from
sectarian ones and (2) that if secular activities can be separated out they alone
may he funded

The character ..of the institution seems the more important factor. In
L' Richardson' the court held that the institutions involved were not

pervasively sectanan because, although all colleges in question were Catholic,
all enrolled and employed non-Catholics; none required attendance at religious
services, all taught ,theology according to academic and professional standards,
not attempting indoctrination; and all subscribed to pnnciples Hof acaderhic
freedom. The court concluded that °the evidence shows institutions'with
admittedly religious functions but whose ptedominant higher education
mission is to provide their students with a secular education'."

The Supreme Court has, identified four factors involved in the. entangle-
ment aspect of the test: the character and purposes of the recipient colleges,
the nature of the aid., provided, the resulting relationships 'between the
government and the church-related institutions and the potential' for political
divisiveness resulting from the aid. In upholding direct noncategoncal aid, the
court cited the_nature of- the colleges as the critical factor in the equation,
noting that the educational pripcas at the defendant institutions was such that
the nsk of entanglement was substantially lessened.

Supreme Court decisions rendered thus' far have several implication's for
state policy makers in relation to federal constitutional restraints. Colleges that
are not :pervasively sectarian (according to fairly general but somewhat
ambiguous guidelines) may receive direct general- -support, which may be used

'only for secular pUrposes. Direct categorical support seerms even less vulnerable
--under the same asSumptron.; The court has given no reason to feat that

studept-aid programs will beiViewed with less favor than the other two. The
` constitutionality of student aid is currently being tested in several states and
has recently been upheld in three federatdistnct court-decisions (which are
likely to be appealed to the U.S. Supreme Court). Some states have impoged
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restrictions on the program and criteria for'recipientsend recipient...institutions
' in order to ,insure constitutionality. Lastly, facilities istance and loan,

programs appear.safe with respect to constitutionality. .
Th U.S. Supreme Court has.yet Co heal invo ving student.,aid that

would'.Marify the distinction (if any between student aid and institutional aid.
It hali, reflocti to Itear an appeal on a challenge to a student-aid program in

APsMissouri whose constitutionality wa.0 uphold by the ssouri State Supreme
Court. The student-aid. question ,has two isap-ortant aspec . The first is whether 4

student-aid program on their Jade address a `secular objective. The second is

: whether aid provided directly'tna student obv' iates the need to conduct an ,

,_
investigation into the sectarliniteculaenature of the institution attended. Some
state courts have. ruled "pervasiyely sectarian" institutions ineligible to receive

.student assistance grants. In the recent decision upholding the Tennessee
student aid.program, the fllerai distnct court concluded that no institutional
eligibility criteria need be ,applied when grants are 'Made to students attending
accredited institutions' including sedtarianjnes.

soe 4A
Recommendatioh 10.
In developing new programs of support to jndependent institutions (whether
church-related or not), state policy makers should look carefully at the
precedent/ established by the .U.SeSupreme Court. Primary attention shotild

.. . be ggen to the need to exclude sectarian purposes and pervasively sectarian

institutions from programs of direct support and the need to establish
administrative criteria that identify those which are "pervasively sectarian"

and-those which are not The necessity of establishing these guidelines, even,

in the absence of a Supreme Court decision in the matterof student aid, ,,,

strengthens the presumption that student 'aid should be the preferred

program of support in most states. -

No general -observation can be mlde about state constitutions in regard to
policies toward independent colleges and universities. Many state constitutions

ase considerably more proscriptive; legal interpretation may either less'en or
, intensify .those proscrjptions. An examination of the language of statutory_

provisions alone is insufficient ,t indicate' what is permissible. Some general
indications o, state constitutional provisions and court. decisions relating to
them appear in Appendix C. Policy makers should be aware that some states
seeking to extend support to independent institutions beyond the bounds of
constitutional limitations have chosen to modify those. limitations through
,,c9pstiattional amendments..

- Courts have 'focused upon, the U.S. Constitution's establishment clatise in
their decisions, and 'Adequate attention has been paid to the 'free exercise"
provision. Church-related colleges and universities .contribute positively to the
richness of American higher education and "support the traditional values of,
open inquiry and academic freedom (as the Supreme Court asnoted). 'These
insti Lions are providing o portunities for spiritual deverop ant, which -are
co titutionally giotected. olicy makers should regard both of ese positive
contributions of ?hurch-related higher education as they develop prt;grams'that

c__Thistrengthen postsecondary Opportunity and respect-constitutional prohibitions.

State policy
should follow
legal precedents

4
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V. ACCOUNTABILITY OF THE INDEPENDENT SECTOR

4
'Accountability is a fact of 'institutional existence for public and

-1-...independent higher education; both in the sense of responsibility. to the needs
of society and to the total system of postsecondary education.

. The Independent sector's accountability to the state flows from the tax
Sourcet and .., revenues that support it and from the involvement of institutions in the
tY_Pes of postsecondary planning arid coordinating function. Indepe ent institutionsaccountabdit);.

, . 1 are, of course, already accountable in a number of w s to differen,t
constituencies. This accogntabilityi includes reporting to to sand federal

...

, agencies, accreditation, program review and approvl by state agencies ands
compliance With various state and federal codes and regulations. Some of thesq
are voltntary, same involuritary.

As the state increasingly acknowledges the park function of independent
higher edtleatiort through its policies and programs of support, the resporisibili-:

A .4. ties of the independent institutions to the state will shift somewhat from the
.- voluntary to the .involuntary. Unless careful!, designed, the, mechanisms of

accountability nray be inappropriate and in many cases may be viewed,,As such
4

by institutions. Institutions and state agencies must together work out the
dectails of accountability to maximize both the public interest and-institutional
effectiveness.

This report is concerned with institutional accountability to the state and
to its agencies. Any institution of higher education is accountable to a variety

Institutions are of constituencies in the degree to which it receives support fr6m them and.,
accountable to serves them. In relation to the state, there are two levels of accountability: (1)die state .

4 the general accountability' for public functions. that independent institutionsIN,

' perform and (2) the ;specific accountability that accompanies each program of
support. _

,flecommentletion 11:.
- With respect 'to the matter of state support of independent institutions, the

' responsibility for monitoring the accountability of the independent sector
sigiuld be vested priMarily in the state agency for postsecondary education.
4noted earlier, it is essential that independent institutions-participate in the
agency's activities, and that there be adequate provisions,for agency, It
objectivity. .., t

--

fg-

, ,

1 The manner in which accountability is rendered by independent institu-
tions t state depends upon the s ific activity and upon the existence
of state stip rt. Theoretically, accob tabrity. is possible among all area of

Accoantobtlty
4

institutional ac vityl goals, inputs, process s, outcomes and communcations.
fQr what?' In ge'fteral, ,these e areas of activity de ne the "for what" of accounta-

bait". "The iridepend t sector. should be accountable to the state far its
purposes, and internal processes only in the broadest sense of voluntary
responsibility or corporate acti9ns. 'that are reasortablocl legal. The
independent sector .AS houla account to the state for The- p el and fiscal
resources it uses. .General reports covering personnel, (i.e., student, faculty
and administration) are commonly required by ciite 'and federal agencies.
Fiscal resources are also 'subject to additional reporting with customary
financial reports, such as balance sheets and revenue and expense reports,
routinely prepared by the institution. Wheie, ttoney comes from state
go'vernment sources, financial activity Should be subject to additional .ac-f

'4



I.
couptability, such as auditing. Where 'funds are e areed, post audits Should

' affirm that they wereAlsed for the intended purpose. .
, The reporting requirements of the state on fiscal and other institutional

operations should be designed with the full involvement of those institutions
which the requirements affect. The independent' sector is accountable to the
state for its educational outcomes in cases where the quality of those
outcomes is specified in state planning.',The evaluation of program duplica-

.tion, quality and outcomes should apply equally to public and independent
sectors and should equally involve them in design of the mechanisms for that
evaluation. Where the state has declared its' interest in 'the ,activity of inde-
pendent colleges . and universities and where that 'interest is embodied, in _.

.
wograms of state support, tifbre is a consequent interest in quality and
dupfkation. Activity in this regard is likely tocrease. Safeguards to excessive
intrusions on the part of state government should be provided .by equal
treatment of public and independent sectors pnd, early involvement- of both
sectors ii design of evaluation activity.

The state should hold both inaependent and public institutions account
able for their external communications, especially to nrospective studepts; in

regard _to the accuracy and completeness of those' communications. State
initiatives to improve the availability of information for, informid college
choice is warranted by the state's interest in protecting consumeis and in
broadening student opportunities: 'Guidelines 'for insOtutional provision of

*
information should be developed with the full ana timely participation of the 42

affected institutions. . ,
*

...

The previous discussion has emphasized the responsibility of independerit
institutions to accdmmodate themselves

1

to appropriate forms ofteaccOunt-
ability, especially as state support becomes a significant portion of their
revenues. Of equal importance is the responsibility of the state to construct
mechanisms for accountability in concert ,with the indeprident institutions.
States are closer to institiAtione activities than the federal government and
therefore should be in the best positiontto bring accountabilit4y into line with *

is aig.Od policy..sla
deducati d institutional integrity. A policy of minimal intrusion On the

pelt of the ,' *
t

`'

Decentrallization respgcts the '-reality that interference- with
institutional activity, will wmaxiMize opportunities for new _apd imaginative

1'solutions tb societal needs that c be' met by higher educalion. This does not-'tii '-
imply acceptance of mistaken notions about institutional autonomy but rather
the wisdom of decentralization in any kind of" organizational activity
especiatif in-higher education, which is basically a professional and interactive

*

. process, , , ,

Apprbpriate accountability is not the salhe for public as': it is for
Ihdependent institutions. Two significant fats stibs'tantiate this. First, thef independence ,of, the gd6erning boards of independent institutions. Though

$ they govern as a trust in the public interest, they are not linked directly 'to
goverbmental structures by 'appointment or election. Second, the soulteg of
revenue of Independent higher education are,' for most institutions, from
predominantly private sources (tuition, gifts, and endowment income) unlike
those df publiC institutions. _ -

O.'. Devices to insure responsiveness or accountability on the part of: the
independent sector must; be scruplilous as to their' appropriate scopeiflie need
for flexibility and institutil integrity, as well asthe reality of interdepen-
dence, must always be borne in mind by policy makers. ,Where ptiblic support is
given in view of tfie public'interest, measures may be taken to verify that this
interest his been served. .

1 4,

..

r

The state
responsibility

4
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Appendix .f
'Notes on Sources and Statistical Data

.

This appendix provides statistical information
and notes on sources to accompany the narrative
of the report. The sequence followed it the
appendix follows that in the report text.`(Page
numbers in parentheses refer to pages in man
text. I

I. TheAndefiendeht Sector and the 'Public
'Interest (page 1) e

Enrollment (page 1). The accompanying ex-
hibits (A-1 to A-5 at the end of this appendix)
demonsAte: 1) enrollment in independent iri-
stitution's'has en in absolute numbers ,since
1950, -while declining as a peicentage of total,
enrollment; 2) variation among states consid-
erable in the magnitude of-Olen. independent
institubonal enrollment, in the percentage of
total enrcillment,,,M indepencientinstAiiitiona:and

.,,in the enrollment changes in the: independent
sector:Jand 3) instituttoriali,,xariations in enroll=
rhent maintenance also :are considerabre. ,Q.fe
course, trends 'are important, prunqnly becauSe
of the-clues they pro Vice for-Mare events. We
know-that the dcftward trends in college-age

, population! will 115\76 a differerkt 'Impact pis
different states and on different.typesofl'astitu-
tions. A, recent report by Joseph Froornkin
featured in the_ Mk)i 31, 1977 issue 'of the
Ofvonicle of Edikation suggests that

-one-fifth of the -independent institutions' de-
, IS

enroilment between, 1970 and 1975.
institlitcons tended tv he less selective and

iliarged lower tuition than those that did not
losPATollment. ,Policy-del(elopinent must con-
sider carefully these trends and possibilities.

s-ouirces, of enrollment ciata are fro-Tn-the
'Higher .titicatic*,-teneral Information .Stirvely
-(1-IEGISi of the 'National Center foLi4ucation
Statistics and also- from W. Vance Grant and
tt.:George Lind,Divekt of Eltucational Statistics
(Washington.. Natielnal Center for Educa-
tion Statistics, 197 ,

asa ei

B Socioeconomic Composrtyn of Students
(Page 1). 'The participation rate's of students by
institution, and family income' levels are derived
from the lreau, of .theCensui annual report on
population characteristics: U.S. Department.,:nf
Coinrzerce, Bureau of the Ce,:nslis, Current Popu-
lation' Reportei "School :Erircillment Social*

,,and Fconoxi ii't: Characteristics tyf StildentS
S.!

9 'I

4..

r

October 19-71 and' October 1975," Series P-20,
(Washington, D.C.: U.S. Government Printing
Office, 1972 and 1976). EXhibit A-6 contains
additional information from that source.

Information on the distribution of students
by income level within different institutional
types (in the chart belDw) is from Alexander
Astin et al., National Noros for Entering Fresh-
men, "American Council on Education and
oratory for Reseaich in Higher Education,

(Washington, D.C. and Los Angeles, Calif.:
University of California atoLos Angeles, 1968,'
1976, 1977). 1975 figures were used for better
comparability with 1967 figures. The norms for
1976 show somewhat lower percentages of
students below $10,000 anhual family incomes
for most categones of independent institutions.

' Percentage of Freshmen W,Iih Parerital Income
Less Than $10,000 (1976)

,. - All
---Institti Independent,'

tions Institutions, ' ,
7

'2- Y ear 4-Year Un'wer". Predbmt
colleges] , colleges sities r nantly

, .black
Non7TProtes- i Catho:1 i. Immo-

sectarlan tans IrC 4 , tions
216 284 159 .fi. 194 . 18. 0, 4./12-1 476

The dechne may- be attrkhutable partially to
the effect of inflation. the farnily income com-
parable to $.0,0Q0 in .191,5 would be about
$10,550 for 197$6-; allowing, for inflation 7-
hnnging additional stuctenft untder that family-
income figure The evidence on the costs of,.
college to students from ,middlc-incomelamiliel
is difficult to obtain. One source of information
is data on the actuaefarthlycontribution toward
the cost of education.'

, Student Reported Parental Contribution to College
, Costs by Institution Cost and Family InCome Level

(Entering Freshmen, 19741
---

Institutional Cost (Tuitson,-"fees)

18

Family Inco[ne 1 Off 2:000 2, 3,000 4,000
$1,501 $2, 1 52,501-

$0-6,000 290, 420 ''1555 741 414
$6,001 10,000 4641 664 842 941 ' 935 e
$10,001 15,000 774 /1,Q4111 1,327 1,582 -1,596'
615,00-1 20,000 1,0.1'9 41 1,494 1,944 2,212 2,262
520,001 30,100 ,:,1,46.1 2,058. 2,655 3,1'76 3,315
$30,0,01 or more 2,013,,, 2,916 18604 4,108 /1`,34

Source Spee.ral. anak sic from, ''NattOlhai Norms" data file.
rnmersitv of California Los Angeles Zahoratorv, fri Research
in Higher Eirlication.

:3(1
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Within income levels, the contribution made
by or family to college costs tends to rise witp
the cost Of the institution, so that it is clear that
whateAr the expected contribution at a given
income level, some premium is paid for atten-
dance at an independent (higher -colt) institu-
tion. State studieS of costs' of, education and
sources of student support tend to confirm this.
Actual contributions made by families with
students attending independent institutions tend
to resemble expected family contributions-pro:
jetted in the College Entrance Examination
Board's 'College SchOlarship Setvice schedules,
whereas actual family contnbittions for students
attending public institutions are somewhat lower
the expected contributions. See the following
sources: New Jersey Commission on Financing
Postsecondary Education, A Special Analysis
Family, Financial Circumstances and Patterns of
Financing a College Education (Trenton, N.J-:
New; Jersey Commission on Financing Post-
secondary Education, 1975); California Student
'Aid Commission, Sttident Resource Survey
Number 2 (Sacramento, Calif.: California Stu-
dent Aid Commission, 1976); and Pennsylvania
'Higher Education Assistance Agency, A Study
of the- Characteristics and Resources of Students
in Postsecondary Education in the Common-
wealth of Pennsylvania (Hamsburg, Pa.c Penn-
sylvania Higher Education Askstance Agency,

There,is evidence that choice may be some:
what more constrained by ability to pay for
students from middle-income families than for
those from- either low- or high-income families.
See John Lee et al., Student Aid Description
and Options (Palo Alto, Calif.: Stanford Re-
search institufe,,1975). In states with significant
student aid programs, the availability' of assis-
tancedoes appear to influence student decisions
,to attend independent (higher -cost) institutions
that, lacking such aid, they would have consid-
ered impossible to attend. See-Larry Leslie and
Jonathan Fife, "The College Student Grant
-Study," The Jourhal of Higher Education (De-

.,

. for a private college "if costs were not a factor,"
as against the 22 percent who actually attend
independent institutions." See "Better Financial

415

Aid Information," un Wished data that was
gathered by Better In ation For Student

-Choice Project College Scholarship Seivice
Study (funded by the Fund for the Improve-
inent of Postsecondary Education).

cember 1974-In a study of student choice, 27
percent of respondents indicated a_ preference

C. Degrees Granted (page 2). Inform ion on
degrees granted is from Curtis Barb and Agnes
Wells, Earned Degrees Conf red: 1971-72
(Washington, D.C.: Nation-al Center for EduCa-
tion Statistics, 1975). One reason the percentage
of degrees conferred at the bachelor's degree
level and above is much greater than the
percentage of enrollment -represented 'n inde-
pendent institutions is the heavy concentration
of public institution enrollment in two.jrear
colleges that award degrees at less ditan the
baccalaureate/ level. Independent institutions
award only 13.7 percent of associate degrees.
Alpt, the retention of enrolled students is higher
iia independent institutions, making them more.
"efficient" with respect to the ratio of degree,s
awardeti to entering freshmen. Information oh
retention can be found in Engin L. Holingtrom
and Paula Knepper, Four-Year Baccalaureate
Rates: A Limited Comparison aNtudent Suc-
cess

.-

in Private and Public Four-Year'Colleges
and Universities (Washington, D.C.:, American
Council on Etiuotttion, 19'76).

...

D. Variation, by "State and Institutional Type
(page 2). Variations by state in he independent
sector are. illustrated' by the,_ to *enrollment
figures given in exhibits A-2 to. A-5. Variation
among independent institutions y institutional,
types is also considerable. Indep ndenf institu-
tions vary eilormously in 4ize, programmatic
emphakis, complexity, rehgions affiliation, geo-
graphic location (region Ad proximity to metro-
politan, area), tuition level, educational expeddi-
tures, endowment and numerous other factors.
An excellent discussion of these characteristics

ceanbe found in Elaine H. El-Khawas, Public and
"Private Higher Education. Differences in Role.
Oharaater and Clientele (Washington, D.C.:
Am'bric.an Council on Education, 1976).

E Size (page 2,VICata on size are from W.
Vance Grant and C. George Lind, Digest of
EducattOnal Statistics, (Washington, D.C.: Na.-.
tional Center for Education Statistics, 1976).
Though the majority of independent institutions
are small (under 1,000 students), the majority of
students attend institutions of less than 5,00(f .

enrollment, as demonstrated in the following
table (see page 20).

F. Church Affiliation. G. Special Clienteles.
H. Excellee (page 2). The Carnegie Council
On Policy Studies in Higher Education counts ,

778 independent institutions with religious affil-
iation. See The States and Higher Education

19.7
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Independent Institutions by Size and 'rota! Enrsollmeig

. Size
Number

of schools
Percent

of schools
Cumulative

percent

Total
enrplIment
in each lize

categpry

Percent of
of total

enrollment
Cumulative

percent

Underc00 27R 186, 180 31,030 1.5 15
200-499 313 20,4 38.4 113,942 5.6

17
7.1

500-999 391. 25.5 63.9. 275,394 5 38.1

. 1,000 -2,40Q . 366 23.9 87,8 355,730 17.6 55.7
2,500-4,999. 104 6.8 94 6 358,847 17,6 55.7
5,000-9,999 51 3.3 97.9 370,040 18.2 73:9
10,000-19,969 -22 1.4 99 3 280,723 13.8 87 7

, 20,000-29,999 9 0.5 99.8 214,091 10.5 98.2
30,000 or more 1 . .99,8 35,432 1.7 99.9

Source W. Vance Grant-and C. George Lind, Digest of Educational Statistics.
National nter for Education Statistics, 1976), p 98.

t

Supplement (Berke , Calif.: Carnegie Council
on Policy Studies in her Ed cation, 19764 It
also gives figures Ori independent institutions
serving special clienteles. There are numerous
sourcjs that discuss church affiliation and value
orientation of independent institutions, includ-
ing: M..- Patillo and D. M. Mackenzie, Church

. Sponsored Higher Education in the United
States (Washington, D.C.: AmeriCan Council on*,
Education, 1966); B. R. Clark, The Distinctive
College Antioch. Reed 'and Swarthmore (Chi-
cago, Aldine, 1970); ;rid Earl McGrath,
:Values, Liberal Education and National Destiny
(Indianapolis, Ind.: The Lilly .indowrrient, Inc.,
1975)-.

The Carnegie publication also reviews the
exception'al achievements of independent insti-
tutions in'tertns of membership of the National
Academy of Sciences and Guggenheim Fellow-
ship Awards, Evellence is a moving target,
however, and depends greatly on the vantage of
the observer. There is the excellence of major
research .universities that can be measured by
national awards and other recognition. These is
also the excellence of strong liberal arts colleges
that can be measured in status and selectivity
and the excellence of less vls&le institutions
whose commitment is to serve their missions and
students in the .most effective way possible. Jo
Excellence is an elusive concept; both filim the
standpoint of criteria and of measurement.

I. Tuition and Costs,(page 3). The source for
. tuition data is Elizabeth Suchar, Ste en H.

Ivens, and Ed rrillnd JacObsen, Student E penes
at Postsecondary Institutions (New Nor

Wollege Entrance Examination Board, 1976).
- For 1977-713 the tuition figures published in The

1975 (Washington, D.C.

Chronicle of Higher 'Education on March 28,
1977, are:

Two-Year Institutions lourYear Institutions
Public $ 389 Public $ 621

-Independent 1,812 Independent 2,476
Ratio ,1.4 Z Ram 1.4

Artalyais of tuition differentials may be found in
the supplemeni, to, the previously mentioned.
Carnegie _publidation, The States and Higher
Education

c-It must be emphasized that tuition differen-
tials Between public' and independent institu-
tions yary gr,atty from state to state. Exhibit 7
shows the variation among the states in the
tuition differential between blic and indepen-
dent institutions of similar types. The "tuition
gap" issue is- complex, however. A good discus, Oft
sion of its complexity with statistics and trends
in tuition and ether charges, as well as compari-
sons with disposable income, may be found in
W. John Minter and Howard R. Bowen, Private
Higher Education, Third Annual Report on
Financial and Educational Trends in ,the Private
Sector- of American Higher Education (Washing-
ton, D.C.: Association of American Colleges,
.1977), pp. 62-67. Cost data are from Marilyn
McCoy, State and Federal Financial Support of
Higher'Edu'cation A Framework for Interstate
Comparisons 1973 -74 (Bouidet Colo.: National
Center for Higher EducatiottManagement Sys-
tems, .1976), pp. 95, 107.. Variations in 'per
student educational expenditures at the univer-
sity level are influenced both by the ilatively
high proportion of graduate students in private
universities, and the inclusion, in the public
university categories, of developing universities
that may have , still relatively limited commit-
ments to high-cost graduate and research pro-

' 20
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grains. Exhibit A-8 shows, the ation in per
student costs (educational and g n expendi-
tures) in independent institutions by state.

t
.

,

Z. Condition (page 3). An extensive whitei'atiire
he developed in the past decade on the fiscal
condition of independent colleges and universi-
sides. The more important publications are:
Charles, L Anderson and Lyle H. Lanier, A
Study of the Financial Condition of Colleges-
and Universities: 1972 and 1975 (Washington,
D.C.: American Council on Education, 1975);
John Augenblick, Joseph Ueyison and Andras'',
H. Lupton, "The Financial State of Higher
Education," Change, No. 8, (September 1976);
Howard R. Bowen and John Minter, Private
Higher Education. First Annual Report on Fi-
nancial and Educational Trends in the Private
Sector of American Higher Education (Washing-
ton"; D.C.: Association of American Colleges,
1975. Also ,1976_and 1977); .Earl F., Cheit, The
New Depression in Higher Education A Study
of Financial Conditions at 41 Colleges and
Universitief New York, N.Y.: McGraw,Hill,
Inc., .1971); Earl F. Cheit, The New Depression
in Higher Education. Two Years Later (Berke-
ley, Calif.: Carnegie Commission on Higher
Education, 1973); Wil am Jellema, From Red to
Black? (San France , Calif.: Jossey-Bass Pub-
lishers, L973); H s Jenny and G. Richard
Wynn, The Golden Years. A Study of Income
and Expenditure GroWth and Distribution of 48
Private Liberal Arts Colleges, 1960-19681Woos-
ter, Mass.: Wooster College, 1970); Hans Jenny
and G. Richard Wynn, The Turning Point A
Study of Income and Expenditure Growth and
Distribution of 48 Private Four-Year Liberal
Arts Colleges, 1960-70 (Wooster, Mass. Wooster_

College, 1972); National Commission on the Fi-
nancing of Postsecondary Education, Financing
Postsecondary`' Ed cation in the United Stales
(Washingtonb D.C.; ational Commission on the
'Financing of Postsecondary Education, 1973).;

It may be helpful to illustrate both the scope
of judgment and the lack of unanimity tin
referring to several of the reports. The 1977
Minter and Bowen repoit repeatedly uses the
word "stability" to describe the condition of the
independent sector. The institutions that thr
authors studied (whichl`do not include majoi4
research universities or Iwo-year colleges) appear
to be holding their I own. Over the period
1970-71 to 1975-76, current revenues have kept
pace with inflation (except for the very high
'nflation .year of 1974-7514, For 1974-75 pid
975-76, each of the four institutional groups-

, -7

studied achieved a combined surplus of current
fund revenues over current fund expenditures,
although the surplus achieved in 1975-76 was
less than one percent.

On the negative side however, are the'follow-
ing:

1. Additions to physical plants have slowed '
considerably.

2. Interfund borrowing has increased, espe-
dally irk doctoral-granting universities.

'3. Growth in fund balances.(from '1969-70 to
1975-76) have not kept pace With inflation plus

enrollmentgrowth.- 4. Increases iii current abilities exceed in-
creases in current assets.

5. Analysis of individual institutions identi-
fies 13 to 90 institutions as "weak" in 1975-76,
and 29 as "losi Ound." N6 type of institu-

' tion is overrepresente
In evaluating the

Minter and Bowen conc
say that private higher
gaming ground; neithe

this, category.
eg4te balance, sheets,

de that "one could not
ucation on the whole is

could one say positively
that it is losing, ground." (p. 47) .The tenuous-
ness of the stability, plus the uncertainty of the

'economic and demographic future, -make them
unwilling to predict on the basis of their
assessment.

Much less optimistic in its conclusion is a
report published recently in 1976 Change maga-
zine, authored by Lupton, Augenblick and
Heyson, that used 16 indicators of fiscal health
and placed the majority (87 percent) of indepen-
dent institutions in either "unhealthy" (27.1
percent) or "relatively unhealthy" (59.5 per-
cent) categories. Only,3.4 percent were judged
to be "healthy" or "relatively healthy." Prob-
lems raised by critics of this report about its
reliance upon REGIS data, the small sample
used to factor analyze the indicators and general
methodology do weaken confidence in its re-
sults. If the results have credibility with respect
to the relationships among institutions, however,
it is disturbing to note that institutional health is
inversely related to institutional sizeLand institu-
tions of less thari 1,000 are considered to be
mostly (64 percent) unhealthy.

An earlier study by the American Council on
Education (Lanier and Anderson, 1975), based
upon a large sample of public and private
institutions,-concluded that "progreisive deterio-
ration has been occurring in the financial condi-
tion of higher edttation as a whole _in recent

-years." After surveying a sample of 646 institu-
tions (with a 78 percent response 'rate and 61
percent usable returns), the report's chief find-

r
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ings were that:
1. A high percentage pf bolt public and

ArA.-private institutions had "negative growth rates"

full-Vs
dollar,

qwvalent (FTE) student. In '1974-75,
of constandollar, expenditures per

no group of public and - private institutions had
median growth' rates in educational and general
expenditures per FTE student that eXcee,ded the
increase in the Consumer. Price Index (p. 53).

2. The private institutions have generally
been 'harderhit than have the public institutions
(in the period studied).

3.- Because higher education is a labor inten-
sive "industry," it cannot offset the effects of
inflation with productivity increases.

4. In the private sector, about one-third of all
institutions reported deficits in current funds
revenues for the years 1972.73, 1973-74 and
1974.75, with consistently higher proportions of
institutions sustaining deficits -among "Doctoral
Universities I" and "Liberal Arts Colleges II."

5. The typical "student aid deficit" for pn-
vete institutions in these years, is a substantial
share of the typical current operating deficit.

The National Commission on the Financing of
Postsecondary Education, established in part to
clarify the fuzzy financill distress situation (but
whose 1973 report was published' before the
three studies just discussed), concludes that:

Basra on the anal.sis se.eLf I dte...o. sta,isti,a1 evil
dens the finanuat status ot postse..ondar educa-
tion enterpnse is not su hstantiall). ieopardiiing the
achinement of postsecondary ohjet.tives Some
postsecondary institutions hov.eer .tle.alreaJy to
financial distress, and it present patterns and
conditions pttinan..ing continue there is d high
prohabilitN tFiat such distress will r),....ur in soeral
sectors of postsecondary ethic ati(m

c.

These differences of opinion are generally
based on the general perspective taken by the
analyst. Depending on which institutions one
uses and which financial statistics are extracted.
a varying view of finanCial distress emerges. Even
those who do not recognize a general "crisis,"
dO, how?ever, see financial pressures as a grov5ing
problem, particularly in the pnvate sector. Over-
all there is enough evidence "to provide suffi;
cient justification for genuine concern." A re-
cent-review George Weathersby and Fredenc
Jacobs, Institutional Goals and Student Costs
(Washington, D C.: Amencan Association for
Higher Education, 1977) concluded that.

While the magnitude the tinarLial ,fistress
reported b% institutions doter., from sunny to
st4rvey, the consistent finding rhat d sut.stantial
proportion of (particularly pndte) InqltIlt1(MS arc

22"

34

expelneriLing fin-a.11401 distress is significant Ob-
servers, researchers, And practitioners report that
some adjustments have beeemade, that a "pret.an-
ous balanee;,b' ttwernIrtcorpe and expenditure has
been at.hie'ved; hut. thAt this balance t continuous-
ly threatened h> rising pnLes and a stabilizing
studenrdethand

J

The debate about the fiscal health of indepen-
dent institutions founders on a lack oraclequate
indicators of fiscal health. Even in the absence
of a few agreed-upon criteria of fiscal health, the
signs of difficulty of not distress) are unambigu-
ou.s:

-1. Independent institutions yely heavily upon
tuition revenue aul these are- vulaerable to
changes in ale student market: changesin popu-
lation, student interest and ability (or-willing-
ness) to pay.

2. Because of this dependence, tuition dis-
counts (unfunded financial aid)whave been used
increasing)), to maintain enrollments, affecting
the resources available to fund academic and
Other activities.

3. Short-term debt has increased, and in
many institutions been converted to long-term
debt.

4, The efforts necessary to maintain balanced
budgets both fiscal and programmatic may
have weakened some institutions both in their
fiscal capacities and the quality of their academ-
ic program.

K Contribution to State Objective's for Post-
secondary Education (page 4). The figures used
to estimate the total. "tax savings" of indepen-
dent institutions are total enrollment figures for-
1976. as reported in the Chronicle of Higher
Educatign, Feb. 22, 1977, times the average ,
educational and general state support per stu-
dent in public institutions of $1,881.See;Manlyn
McCoy et al., State and Federal Financial
Support of Higher Education A Framework [Or
Interstate (Boulder, Colo.. National
Center for iglter Education Management Sys-,
tems, 1976), p. 33: Total state outlays for4
independent institutions and their students are
from Joseph Boyd, National Association of
Stcite Scholarship and Grant Programs. 8th. :-
Annual Survey (Deerfield,111.. National Associa-
tion of State Scholarship and,Grant Programs,
1976) and Nancy M. Berve-, "State Support of
Pnvate Higher Education," Higher Education in
the States, Vol. 5--.1s10.`3, (1976) The roughness
of these estimates neeessitatd by the use of,
different years.
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Statewide- Planning and -Independent Nigher
Education (page 6)

The question Of incorporation 'or the inde-
pendent sector into state planning efforts is
,complicated by the considerable variety in
postsecondary planning functions among the
50 states, and the variety also in the authority
held and functions performed by the post-
secondary agencies. Exhibit A-9 lists the states
in which a postsecondary-agency has planning/
coordinating authority for the independent sec-

Itor either 1;$5, statute. or as a matter of policy.
The specific mechanisms for inclusion, of the

independent sector in planning are illustrated
;below:

Mechanisms for Private College Participation
7k in Statewide Planning-for Higher Education

Number of
States- Kireehanisins for Participation

Through voting mem4ership on the state agency
responsible for higher education planning

Through a committee of private college
presiderS serving in an advisory role to the
Planning agency

Through a council of private colleges acting to an
advisory capacity to the planning 5gencv

Though coriumt from tlie safanning agency icr-aach
private ingWqion individually

Other

25

7

12

12

19'
Source Jay, L Chrornstr?. Statetsult Planning and. Prit ate
Higher Eddprnon (Denver. Colo Education Commtssir4,,of the
States, 1 976 ), '

The types of planning activities in which the
Independent sector is involveare illustrated
below:

'Types Of Planning Activities in tne4fitates
irtWhich' Private Colleges are InvOlved

.Nurnber of
. Types of Activities States

The'dentilWi tion of immediate state. postsecondary
es*ational needs

The ideptification of lorig range state postsecondary
ethleational needs

The tdentification of changing economic conditions >,
and the implications of the changis for stateincide 1*- '
higher eillacation 25

The aPPritsat of plans, needs and resources of existing
Public and private institutions for plahnirrg
purpoien 31

32

33

-*The provision of prolettett enrollments and program
offerings of private colleges for stale planning
purposes

Other 15

12

Soullee? Jay L Chromster. 4tfateutp4c,1Planninc and P,,it,te
Higher Education (Denver. Colo Eduattfon Commission ofthe
States, 1 976 p 7. '

0,4

Exhibit A-10 p a more elaborate pic-
ture of the mechanisms or independent sector '

paiticipation and the specific kinds of planning ,

activities involved in that participation.

III. Programs of Support: State
Alternatives (page 9)

Appendix B contains a detailed elaboration of
programs 'of state support to independent insti-
tutions and the students attending them, along
Avit,h ;some comments on the implications of
these programs. The most authoritative sum
map of programs of state sopport to indepen-
dent higher education is contained in Nancy M.
Berve, "State Support of Private Higher Educe-
non-," Higher Education in -the States, Vol. 6,
NoT1 (1977 ).

Exhibit A-11 shows by state the amount of
state support to independent institutions and
their students, and expresses these as a per
full-tune equivalent figure.

IV. Constitutional and Legal Issues Affecting
Independent Higher Education (page 14)

See Appendix C for a detailed treatment of
this subject. Ali excellent 'ffscussion, orf this
question can be found in National Commission

4. on United, Methodist.. Higher Education,. "The
First 'Amendment question," Endangered Serv-
ice Independent Colleges. Public Policy and
the First Amendment (Nashville, Tenn.:,Naticin-
al Commission on United Methodist Higher
Edt#ation, 1976). A recently published book
presents an extensive treatment of the.constituz
tional. and legal issues at the 'federal' and -state'
levels. See A. E. Dick Howard, State Aid to
Private Higher Education (Charlottesville, N.C.:
The Michie Co.,4197.7).

V. Accountability or" Independent SectIr
(page 16)

'rurrent forms of accountability generally
required of the independent sector are treated-in
Exhibit A-12. See Carnegie F6undation for the
Advancement of Teaching, The gte-tes and-High-
er Education. A Proud Past and a Vita Future
Supplement', (Berkeley, Calif.: Carnegie Council
on Policy Studies of Higher Education, 1976).

Elchibit A-13 shows in detail the specific
accountability requirements following rograms
of support in 50 states. ;

lag
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Exhibit A-1
Enrollment in Private Institutions and Enrollment in Private histitutibns

as a Percentage of Total Enrollment, 1929 to 1976

Percent Thousands

55 2,500 -4

SO

1

45

49

3,5

44

PERCENT

"
,..

-

a.. '

2,000

p
30

25

20 ENROLLMENT

15 k .......
]0

0

1,500

1930 1935 1'940 1945 1950 1955 1960 1965 1970 1975 '1976

Enrollment in private institutions as a percentage of total enrollment
Enrollment in private Institut/6s (in thousands) . - - ..
Source The Carnegie Foundation for the Advancement of Teaching. The States and Higher Education
Supplement (Berkeley. Calif. Carnegie Council on Pohcy Studies in Higher Education, 1976 ).-

I. sed with permission. Copyright 4.7,3 1-976 by the Carnegie Foundation for the Advancement of Teachtng..

c,,,, Exhibit A-2
Enrollment in Independent Higher Education by State

,Head count, 1976), Ihdependent Enrcillment'as a Percent
of Total State Enrollment (1976) and Enrollment Change (1971.76),'

1'
1.000

500

0

,Independent
Sector

Independent Percent
Sector of Total

Enrollment
Change

State Enrollment Enrollment 1971.76

Alatiama - 18,616 121 2,725
Alaska 246 1 7 -1
Arizona 2,119 1 3, 230
Arkansas 9,034 13 9 759
California.- 153,849 8 8 25,004
Colorado 12,990 8,5 -1,680
Connecticut 56.105 448 4,935
Delawzie 4.758 176 671

District of
Columbia ' 66,399 82 7 ..' 814

Florida 57,413 17 5 . 11,586

0 Georgia 31,200 18 7 6,296
Hawaii 4,754 108 1,499

Idaho 7,711 195 320,
Illinois 138,105 A.. 23 0 1,640
Indiana 53,2680 244' -1,277
Iowa 35,011 32 2 -3,349,

3 ...
',Kansas

Kentucky
13,593 11 4

20,710 16 4 ,
917
627

LoOtslana 20,645 13 6 545
Maine 9,956 .- 25 8 863
Maryland 27,418 13 8 -2,335
Massachusetts 207,612 57 4' 23,624
Michigan 57,479 124 4618
Minnesota ,,36.660 20 1 6,849
Mississippi 10,645 10 6 1,714

- p

Stine

Independent

,

, ,

Sector
Enrollment

Independent
Sector

Percent
of Total

Enrollment

Enrollment
Change
1971.76

Missouri
Montana
Nebraska '
Nevada
New Hampshire
New Jersey
New Mexico
New York
North Caroling
North Dakota
Ohio
Oklatiorna
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee

Texas

Utah
Vermont
yonginia

Washington
West Virginia
Wisconsin
Wyoming i ._

ill0

-

62,211
3,055,,

13,733
185

1 6,510
69,914

4,573
371,762

51,229
1,611'

'-90,660
19,585
15,160

184,482
29,061
25,645
8,565

39,969
80,169,
28,900
11,399
28,378
21,995
10,844
30:196

0

28 6
10 0
20 2

0 6
46 6
24 7
8 2

40.9
22 0
5 3

21 5
.140

11 0
423
48 0
21 1

28 4
22 8
14 3
34 7
42 0
16 8
9 8

a44
13 0

0

1

11,034
399

,. 52

86
3,479

530
350

47,982
1,994

298
2,200.

593
1,025
3,800
7,733
2,931
2,001
3,713
6,312

-2,272
'577
'742

1,154
7-, 9,1

-163
0

Source. REGIS, National Center for Education Statistics, Data Systems Branch

24
A

-...--.----30.1**.meoa,...*,00/
3 t3
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Exhibit A-3
*mbar of Independent Institutions by State

and Number Showing Those With a Five Percent
or Greater Increase or Decrease in Student

EnrollMent Between 1971 hnd 1976

4 State

Nun of
Independent
Institutions

5% or -
Greater
Increase

5% or
Greater

Decrease

Alabama
Alaska'

17'
1

11

0

4

o4
Arizona 2 2 0

i Arkansas 11 5 4

California 92 57 23

Colorado 9 4 3

Connecticut 24 12 7

Delaware 4 2 1

District of
Columbia 13 7 4

Florida 27 16 8

Georgia 32 26 5

Hawaii 4 3 1

Idaho 3 1

Illinois 84 38 34

Indiana 39 14 .18

!owe 35 9 20

Kansas 23 13 7

Kentucky 27 11 9

Louisiana 11 7 3

Maine 1,3 8 2

Maryland 19 10 7 k

Mapachu&et is 80 48 20

Michigan 44 30 11

Minnesota 31 -75 4

Mississ.pp, 16 7 5

Missouri 48 74 _19

Montana 3 2 1

Nebraska 13 3 4

Nevada a 1 0

New Hampshire 13 9 4

New Jersey 32 15 10

New Mexico 4 2 2

New York 142 86 30

North Carolina 41 18 16

North Dakota
.
°3 3 0

Ohio 61 27 24

Oklahoma 14 6 5

Oregon 20 1,1 5

'Pennsylvania 109 54 35

Rhode Island 9 7 1

South Carolina 23 15 3

South Dakota 10 6 3

Tennessee, 41 22
9Texas 49 34

Utah 4 2 2

Vermont 14 8

Virginia 30 16

Washington 12 8 3

West Virginia 11 6 5

Wisconsin ' 28 12 12

Wyoming , 0

Ca

Scource, REGIS, National Center for Education Statistics. Data
Systems Branch

I

25

Exhibit A-4
States Ranked by Total Number of Students

Enrolled in Independent Institutions

State Students

New York
Massactfusetts
Pennsylvania
California
Illinois
Ohio ,

Texas

New Jersey
Missoun-
Flpricla
Michigan
onnecticut

Indiana
North Carolina

ennessee
Minnesota
Iowa
Georgia
Wisconsin
Virginia
Utah
Rhode Island
Maryland
South Carolina
Washington

397,586
208,903
184,953
171,061
139,554
99,693
81,598
70,281

86,696
60,480
59,571
56,105
54,144
52,281
41,756
38,624
38,035
31,200
30,196
30,080
30,073
29,031
28,687
25,853
22,908

State Students

Kentucky
Louisiana
Oklahoma
Alabama
New ftampshire
Oregon
Nebraska
Colorado
Kansas

Vermont (
West Virginia
Maine
Mississippi .`
Arkansas
South Dak6ta
Idaho
Arizona
Delaware
New Mexico
Hawaii
Montana
North Dakota
Alaska
Nevada'

Wyoming

22,312
20,645
19,758
19,298
16,650
15,745
13,723

ti

13,462
13,593
11,836

.10,844
10,235_
10,049
9,521
8,565
7,711 -

4,871- -

4,758
4,298
3,581
3,055
,152
287
185
^

Source -Opening Fall Enrotlments, Fall 1976," The CAnitie
of Higher Education, Feb. 22, 1 977

Exhibit A5'
States (mduding D.C.) Ranked by
Percentage of Students Enrolled

in Independent Institutions

Stale

Washington, D C
Massachusetts

...Rhode Island
New Hampshire .
Nevvyork
Vermont
Pennsylvania

Connecticut
Utah
Iowa
Missouri ,

-South Oalrota
Maine
Indiana
New Jersey
Tennessee
hlinois
Ohio
South Carolina
North Caroling
Minnesota.
Idaho
Georgia
Nebraska
Florida
Kentucky

Percentage, State

83
57
48
43
42
41

39
38
38
31

30
28

26
25
24

23
23
22
21

21

21

20
18
18
17

17,

Delaware
Maryland
Oklahoma
Arkansas

Louisiana
Texas
Virginia
West Vuginia
Wisconsin
Alabama
Michigan
Oregon
Kansas

Mississippi
Montana
Washington

California
Colorado
Hawaii
New Mexico
Noi'th Dakota
Arizona
Alaska
efeilacla

W,yorning

S'ource Based upon "Opening Fall Enrollments,
Chronicle of Higher Education, Feb 22,197 7

4

Percentage

15

14

14

13

13

13

13

13

12

12

11

10
10
10

9
9
8
8
4 ,

3

2

1

1976," The
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Exhibit A-6
Comparison of 1971 and 1975 Enrollment Status of CollegeEligible Primary Family

Members 18-24 arick Participation Rates by Control (Public and private)'
and Public and Private Shares of Enrollment (Enrollment given in thousandt)

..
Tote c.odege-eligible pm-nap/ family members,

. -4*
Income Under Income

Total* $5,000
$5,000

$9,999 -
Income $10,000 Income

$14,999
$15,000

and Over

1971. 1975 1971 1975 - 1971 1975 1971 1975 1971 1975
-

18-24 13,989 17,332 7,562 1,691 5,631 4,49 3,3V j).367' 2,832 5,727

Collegeenrollmenr 5,603 5,998 680 461,4- 140' - 911: - 36 ;6.8214 1,694 2,898

'roof pahrEipation rate 40% 35% 27% 27%.-"; '40'37% .7-T28% 60% 51%

Total public college enrollment
Participation rffie _

44,354
31%

"4,680 ticl.41340`19tr
27%.7.-21%,-.CII%

,206.-
21%

734

18%

1,105
29%

976
22%,

1.215
43%

3, 1

'j4.%
Pubifiihare of en roitme n - AO% 85% 83% 80% 79%' 813% 72% 75%

Toteprivate enrollment` f,249 f7318 334 68 . 263 238- 479 690
Participation rate 9%- 8% 5% 4% 4% 4% 8% 5% 17% 16
Prrvatit.ffiars'o f enrollment, 23% 22% 20% 15% 4711 ;410% 211) 20% 28% 24%,

Source U-S Bureauot the Censsis, Current Populatton Reports Series P-2 0, Nos. 241 and 303. "School Enrollment Social and Economic
Charactensucs of Students, October 1971 and 1975." Washington, D.0 1972 and 1976

Exhibit A-7
Tuition Differentials, Public and Independent inititutiems, by State, 1974-75 '

Universities'alts1 Highly Selective
Liberal Arts Colleges

Less Than $500

Alabama, Alaska, AilianS1s, Arizona, Delaware, Hawaii,
Idaho, Kans4rAlississippi, Montana, Nebraska, Nevada,
New Mexico,-North Dakota;South Dakota. Utah, West
Virginia and Wyoming

Kentucky artd Oklahoma. ,

Kilienigataand South Carolina

a

Illinois, Indiana, Maryland, Minnesota, Missouri, New
Jersey, Ohio, Pennsylvania, Texas andiNashin4ton

Wyoming

S500-989

Comprehemivelnstitutionsind Less
Selective Liberal Arls Colleges

Alabama, Arkansas, Arizona, Hawaii, Kentucky,
Louisiana, Mississippi, Nevada, North Dakota,
Oklahoma and Tennessee

S1,000-1,499 -
Colorado, Florida, Georgia, 1.11inois, Jridi na, Iowa,
Kansas, Maryland, Michigan, Minnesota, issouri,
Montana, Nebraska, New Jersey, North Ca lina, Ohio,
Oregon, Pennsylvania, South Carolina, South Dakota,
Texas, Utah, Vermont, Virginia, Washington and
Wisconsin

S1,500-2,000

Alaska, California, Connecticut, Delaware, Idaho, Maine,
Massachusetts, New Hampshire, New York, Rhode
island and West Virginia

$2,000-4500

California, Colorado, Connecticut, Florida, Georgia, No institutions fall into this category
Iowa, Louisiana, Massachusetts, New York, North
Carolina, Oregon, Tennessee, Virginia and Wisconsin

'Greater than $2,500

No irtit'itutions fall into this categoryMaine, New Hampshire, Rhode-Island and Vermont ..

Source The States and Higher Education A Proud Asst and a 1/4(01 Future. Supplement to a Commentary of the
Carnegie Foundation for the Advancement of Teaching L.Berkeley, Calif , Carnegie Council on Policy Issues in Higher
Education, 1076)

timid with permissio n Copyright © 1276 by the Carnegie Foundation for the Advancement of Teaching

26 :3 8
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Exhibit A-8
1974-75 Current Fund Expenditures Plus

Mandatory Trensfen per FTE
Public and Independent Institutions

Stift Public Independent

. Exhibit A;9
,

Statutory or Constitutional Statewide Coordinating /
and /or Goveininli Agencies and Their Responsibilities

Relating to Independent Higher Education

Statewide agencies with statutory 'responsibility for
planning/coordination for independent colleges and uni-
versities

All'ska Commission on Postsecondary"Education
Arkansas Department of Highertducation*
California POs'tsecorAary Educatibn Commission
Colorado Commission on Higher Education
Connecticut Commission forHigher Education
University of Hawaii, Board of Regents`
Illinois Board of Higher Education
Indiana Commission for Higher Education
Kentucky Council on Public Higher Educatioh'
Maine P9stsecondary Education Commission`
Maryland Board for Higher EducAon
Massachusetts Board of Higher Edimationd

' Minnesota Higher Education Coordinating Board
Missouri Coordinating Board for Higher Education
Nebraska Coordinating Comnision for Postsecondary

Education
New Hampshire Postsecondary Education Commission
New Jersey Board of Higher Education.
New Mexico Board of Educational Finance
New York Board of Regents, University of

the State of New York
North-C-arolina Board of Governors, University

a. of North Carolina
Ohio Board of Regents
Oklahoma State Regents for Higher Education -
Oregon Educational Coordinating Commission
Pennsyliania State Department of Education
South Carolina Commission on Higher Education
South Dakota Department of Education and
Cultural gCffairs

Texas Coordinating Board., Texas College and
University System

Utah State Boar'd of Regents
Washington State Council for Postsecondary.

Education

'Sntutcfrie or constitutional statewide agencies which
conduct planning/coordination as a matter of_policy for
independent institutions:

Alabama Commission on Higher Educition
Idaho State Board of Education
Tennessee Higher Education Commission

".

tit

y 40.,

7--
Alabama 63298 $3579
Alaska 9256 5177

Arizona 2763 2116-
Arkansas 3475 2381

California 2886 5627

Colorado 4002 4480
Connecticut 2779 6452

Delaware 3725 2426

District of Columbia 4460 6157

Florida 3235 4433

Georgia 3538 4891.,
Hawaii 3375 2594
Idaho 3403 1716
Illinois 3357- 4853
!ruff-aria 4201 3272

4598 3170
Kansas 3181 3056
Kentucky 4080 3023

Louisiana 2781 4664

Maine 3375 3934

Mary tan d- 3887 7742

Massachusetts 2388 5593

Michigan 3714 3210
Minnesota 4084 3401

Mississippi 3107 3237

Missouri 3150 5182

Montana 2907 2551

Nebraska 3732 3473

Nevada 2467 1359

New Hafnoshire 3266 5282

New Jersey 2984 4438

New Mexico 3203 2774

New York 3838 5793

North Carolina 3993 46%9

North. Dak ota 3081 3390

Ohio 31po 3762

Oklahoma 2355 2581

Oregon. 3013 33934

Pennsylvania 3796 4607

'Rhode Island 3781 3773

South Carolina .3552 2660

South Dakota 3282 3258

ennessee 3174 4156
Texas 2924 4047

Utah 3923 2023

Vermont 4460 3384

Virginia 3009 3511

Washington 3390 2816

West Virginia' 2405 2794

Wescoriss n 4059 4262

Wyoming 3882 0

*As state planning 01202) commission
.

Source State Polisecondarj, Education Profiles Hand-
book, 197rEdition jDeriver, Colo'. Education Commis-
sion of the States, March 1977).

Source- HEG1S. Nauona1 Center for 'Education Stattsttcs. Data
Systems Branch.

If
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J1 .... Li 1 IT 11.11111i'
rAlalenina - Commission on Higher Echkation B .1 ,. a la a a a a : no

le,
Alas .4I - Commission on Postsecondary Education` - A , Fs, G. H,'1, .1'
Arizona - Commission on Postsecondary Education' A $, G 1. .1 no
Arkansas - State Depertrnehl of Postsecondary / i tN I C G

..
i EdUbstion 14 /.. s

4
yes ,

California - Poatsecondary Education ComreMsion A F, H, is i ar -- 1 x a X x 1,,

t

no
1 Colorado Commission on HANK' Education E3 F, G. H, 1, '..I ---- . x X. x ; yet
1 Connecticut - Commission for Higher ucation , A, C, E F, G, H, I, , '' , a

,i
1 a a I yet

N

DeieNer0 ..- Pi' -' -".dry Educaticm Commitsion
/ i

A F, G,14,14 .1
J, K

a . , s4R1146/

A

eI a

ExhibilA-10
State-by-State Analysts of Private Institution Partscipatioo in Statewide Planning for Higher Education

data Providad State Agency

District of Columbia C.omrnission on s 4
Postsecondary Education K

Florid State Planning Council for Post -High
Scitool Education' A

Georgia - Postiacondary'Education Commission' r A4c
Hawairt- BOB of R its, University of Hawaii
Idaho - State Boar of education E3
Illinois - Board Higher Education B. D, E
Indiana won on Higher Education C

' Iowa - Higher Education Facilities Commission' A
-Cana -stogrsTative Education Planning

l C0,1,14104
KehtticttY - Council on Public Higher Education
Louisiana - Board of Regents
Maine Postsecondary Education Commission
Maryland - State Board for Higher Education

t Massachusetts - Board of Higher Education

4schigan - State Board of Eduction
Minnesota - Higher Educationtooklinati4 Board
Mississippi -13ostsecondary Education Planning

Board' A
, Missouri - Department of Higher Education E3

Montana - Commission on Federal Higher
Education Programs

fgsbraska - Coordinating Con*nrssion for
Postsecondary Education

Nevada Higher Education Commission.
New Hampshire - Postsecondary Education
COmmission

New Jersey - State Board of Highec Education

D.
C

D
A

A, E
C, E

B

D, E3

flew shrxdP Board of Educational 'Finance
New York - Board of Regents.

North Carolina - Board of Mvirnors,
University of Mirth Car

North Dako4 Higher Ed ion Facilities
Comonsion

Ohio - Board of Regents

Oklahoma - State Regents for Higher
Education

Oregon - Educational Coo;clinAing Commotion
Pennsylvania - State Department of Education
Rhode Island - Postsecontpry Education
Commission

SoutlaCtsolma - Commission' gn 44igher
Education

South Dakota Department of Education and'
Cultural Affairs Commission on Educational
and Cuitural Affairs Planning

Tennessee Higher Education Commission
Texas - Coordinating Board, Texas College

and University System
Utah - State Board of Regents
Vermont - Higher Education Planning

Commission'
Virginia - State Council of Higher.Education

Washington - Council for Postsecondary. 5

Education
West Virginia -- Board of Regents
Wisconsin - Boald of Regents, University

of Wisconsin)"
WyOrning - Higher Education Council

DesIgnated 1202 commimion in Florida, Mon-
tana, Nevada, North Dakota and Rhode Island, the
commission Is staffed by the state coordinating or
governing aaancy

1Mechanisms
A voting membepiilp on the planning agency
B committee o Mate college presidents acting
In advniory role to planning agency,
C - council of iniependent colleges acting In
advisory role to planning agency,

na

1
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f) direct contact Irons planning agency, to i I worst's' of plans, needs and nmources of
Individual institutiooa, exacting Public and private institutions for planning
E other (primarily ad-hoc advisory committee purposes
memberships) J -provision of protected enroStesenta ancfprognune

X other
3Private sector representation op a legislativelYF Identification of immediate postsecondary '

needs, established advisory committee to the state plan-
G Identification of long-range needs,

2Types'of participation

nista agency
14 Identification of Implications of changina* 4Prlvats sector representation mechanism not de-
economic conditkons, termlned at the time of this study.

Source, Jayt.. Chronister, Siniiraid Planning and Pnvate Higher Education (Denver, Colo Education Commission of the States. rata
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I Exhibit A-11.,
State Support to Independent Institutions

and -Their Students, 1976-77
a

State

1

Al

is,
',Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa

4(ansak- 4-c'
Kentucky
Louisiana
Maine
Maryland

- Massachusetts
Michigan
Minnesota .

Mississippi
Missouri
Montana
Nebraska
N

Arizona
Arlfansai
California
Colorodo
Scinnectiart

.*Delaware
Florida .

evada

New Hampshire
blew Jersey
hew Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina

- South Dakota
Tennessee
Tedas

Utah
Vermons/
Virginis(1,
Washrrigfon
West Virginia
Wiscmisin
Wyominge

.institutional
Aid Dollars

Student Aid per FTE Total 'Aid
Dollars per (Grdligkend Dollars per,

FTE I Contracts12 FTE3

4

.
115 119

21 . 21

328 328
.01

- - -

39 71 109

56. 56
63 lap

242
63 -

242

11 11

400 72* " 472
232 n. 232.
295 295
292 -- 292'
106 106
. 4 96

, - 61

59 251251 310
59 2 61

62.7 40 367

189 88 277

, 59 2 61

62 62

S s 8

\ 179 115 294
1. - - -

-319 II 243 562

93 93 186

11 - - 11

131 15 26
31 31

'31r 42 163 205

21.3 320 593
1 05
3 329

05

28
141

'Nat
1-00 r 10D,
108 308

29
88

374 374

di 50-State Average

- - -.

195 86 2811

.4Need-based granl programs. only. Fjorn Joseph-11 Boyd,
National Association of Stalk Scholarship and Omni Programs.
8th Annual Sunrey, NASSOP, 1976. Includes state
peal-through of fediral SSW funds, which constitute about6
percent of state scholarship allocations.
2Excludine Putts and cW'racts for health-related programs

Airport fpsThedical and 'dental schools. Source:
o

Nancy. Serve. "State Support of Private. Higher Education,"
Higher Ethscation in the States. VoL 6. No. 1, 1577. ..,

3FTEllftgurei trait prepublication memo, "Fall Enrollment in
Higher *duce on,' onal Center to 'EduVititiii Statistics.
Washington, . FTS compute as full time plus 1 /3
part -time enrollment.

. / r s,
F

Exhibit A-12
AccoUntability Requirements of the Independent Sector

An ollustrame list of the ways in which private institutions now have to make
themselves accountable

1 deporting requilments, such as
Higher Education General Information Survey IHEGISI att.

b Other t Ininetal dee-and reports Ibelance sheets, certified ore
state legisleturelsraosed requiring unit Cost data by deem and mar),

c long-range institutional plans primers according to specified formats,
prowess reports on plat achievements,

d Ernakmant statistics hot covered on HEdIS e g , age and marital
statue transfers, attrition data, number of entering freshmen gradating
four years hence, etc ,

c

Student /faculty ratios,
f.. Enabloyfnentairostoct new appointments by inetata and outof-state,

h

ferminations,Tull-time and part-firre faculty, administrators, others,
salari*d benefits, faculty distribution by rank and tenure status,
Affirmative action reports faculty, administrative staff, others,
students, f
Student financial lip statistics number catered aid, numbes receiving
ad, number receiving each type of aid and amount of aid, average *Id
payment, mewle distribution of aid recipients, moljoirly status,
unfunded aid

.
2 Program reale by state c6ordinating agency

a Esta aliment of new progarns, degrees etc
b oew of canting programs with power to recommend c74ithorize
.' termination

1 Accreditation and act ion renew
a Accrednation of the institution by the regional agency.
b Accreditation or credentieling of individual programs in dracianes

occupational areas

4 frealah and salty somnolence

5 Pressure upon institution to participate in projects involving interinstio-
Ronal cooperation
a Attendance at state and regional meetings,
b Participation in.projeci planning and actual project,
c Submission of reports

6 State human relations commission intervention and coStrol affecting
directly or.indirectly
a Appointment, promotion, tenure,
b Personnel procedures and records
c Reports

7 Capital controls, when assistance is available for facififfes construction

6

F

(Berkeley. Calif Came& C nee on Paler bower in Maher
State. and Higher Education Proud Past and a Vaal Future, Supplement

on for the` Advancement of Teaching. The

1F

-
Exhibit A-19 '

A Summary Comparison of Accortabiliti-
, Measures Required of Private Colleges

and Universities a

Student SuppOrt Programs (55 programs evaluated)

Percentage of
Accountability re ti'mas required

Certification of student enrollment
Certification of student eligibility ".

Requirement of periodic auditadrl/qr
mainteneicebf discrete funds

Requirement that any report which,the
administering agelvy deems proper, 'appropriate,
or necessary be submitted

Rtport of the administrative practices end
POliciesyof thtlinsinutuin

72.7

36.4

34 -5

21.8

7:3

Institutional Support Programs (9 programs Vhluated)

Percentage of
times requiredAccountability Measure

'
Certificatiob of student enrollment 100

. Requirement of periodic audit and/or
maintenance of discrete funds ; 77.8

Recidien%nt that any repori Which the
adminitlertng agency deems proper, appropttate,
or necessary be submitted 66.7

Certification of student Moo-Any 44.5

Report of the adMinistrative practices
and policies of the instirtIlkon 122 2

Source: Evertt 1::)! Mari* Jr "An Analysis of Accountability
Measures Which tollgw State Financial Assistance to the Private
Sector of Higher Efrcfucation in The pnited States." (Unpublished
diseirtatiol. Charlottesville. Va.. (57f) p. 111. (With penni
si

a

*

fla

a
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Appendisx B
Detailed Summary of Programs of State Support to Independent Institutions

..fi,
Category - States Employing

of Support Subcategory this Subcategory

AID TO Need-based All but he following
STUDENTS grants, General Alas Nebraska

Arizona de New Mexico
Colorado - 'Utah
Hawaii Wyoming (no

... Minissippi independent
Montana institutions)

.
Nevada

11.

6.

Nee based
grants Cate-
gorical

'Need-based
grants Cate-
gorical Health
related

Non--heed based
grants (General

California K(Itssissrppi
"ConnecticUt New Jersey

Delaware New York
Florida " Rhode Island /

' Marylano .

Massachusetts Wisconsin
- Minnefota

uJ
Dela
Maryla d
Mirineso
Mississippi
Ndw Jersey

Virginia
Georgia

-

4

General Purposes,,
of Subcategory

To broaden post-
. secondary choice avail-
, able to students from

lower- and middle-
incpme families, in
order to reduce.the
limits placed on choice
by ability to pay

fir

To stimulate college
attendance among,dis-
advantaged students'

,

'To encourage enroll-
litent in specific areas

npower develop-
. t).

NeAYork "
North Carolina
South Carolina
Rhode Island
Virginia ,

North Carolina

ncourage enroll-
ment In specific institu-
tions

To offer rewards for
public service.

To encourage enroll-
ment p specific cat
gorses of students'

To fa'Ctlitate and en-
courage enrollment in'_
specified-areas of medi-
cine and ofhilr health
related field

To equalize tuitiolbn

between public and
indepindent instotu.
tons.

Possible
Limitations/

Qualifications

Public and inde-
pendent insti-
tutions

Independent
institutions Ill -

state only

Independent
institutions in-
or out-of-state

Ability and need

A

and Their Studen

:Implicatiorb

qeduceebarriers to access
based upon ability to pay
and thus broadens choice
beyond low cost institu-
tions. Combined with fed-
eral programs can be very
effectite at Jow
income levels; lesi so for
middle-income students
unless maximum awayd%

levels approximate higheiT
tultiN'Nat independent
institutions and family
contribution schedules are
'flexible enovh.

Targets students for whom
attendanar barriers have
usually been more than
financial, Enrollment of
disadvantaged students
appears to havrtetention
advakAges at ingependent
institutions, but may in-
volve cost of educatiT
"premiums" for iristifu-
non

Studwts attenti-
iddependent

institutions

***

V

Sthall aLartt levels may be
effective inducements
students frorp higher in-
come famMes to attend
independent thstItutions
Advantage - savings to state
If staje costs are lower than
coos per ttudentth alter-
native pubfiemstitiitions. 4i

Remarks

Some states prohibit use at
"sectarian" institutions.

States are reluctant to
allow portability of grants
(seven states now have).
Suggests a federal role in
providing inducemeTs for
freer student movement
across state boundaries.

r

.
Tuition equalization or
tuition offset grants'ale
increasingly poriular..Pro-
vide assistince to some
middle class families to
whom student aid would
be otlfarwise unavailable.

4
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Loans 1-4

General

10.

Joghs - Cate-
gortcal ,

Work/study lobs

DIRECT neraf purpose
SUPPORT TO "Ants
INSTITU-

IONS..

3

44

th.
categorical
grants

N

A4aSka New York
Connecticut North Carolina
Florida Ohio
Kentucky Oklahoma
Louisiana' South Carotirsa
Massachusetts -.Unnessee
Minnesota Texas
New Mexico Vermont

Other states hac;e guaranteed student
loan agencies which may assisf inde-
pendent allege students

Arkansas North Dakota
Minnesota South, Dakota
Mississipp4. Tennessee
North Carolina

-

Connecticut North Carolina
Kentucky Washington
Minnesota

"Alabama Maryland
Iowa Michiga'n
Louisiana New York

To increase a student's
capacity for self-help
and increase the effi-
ciency and equity of
federal programs.

To increase, enrollment
in specific programs

To meet specialized
manpower needs

To increase student's
capaciplorself-help

r Institutional support,
maintenance of
enrollment

Block Grants io-instit,u.
now for general pur-
poses

' Alabama * York
loVva Jersey

nLop..?La.pa o
F Iprtda npsy Ivania
fltihois Fitiodt Island
Mtchotan, 4' VifiscoKism
Minnesota ,

"

To maintain special
drograms orfunctions
(e 9 , programs in criti
Col manpower needs -
health) or critical func-
tions le g , dis-
advantaged) ,

.

Specified pro-
grams or institu-
tions

Graduate stu-
dents

In some states
grants based
upon additional
state residents
enrolled.

Designated insti
tut ions

Disadvantage-loss to.state
if subsidies do not affect
studeht choiCe of indepen-
dent institutions

Allows states to stimulate
maximum utilization of
independent institution
facilities and maintain
quality through augmenta-
tion of income Where
dollars are earmarked for
student aid, reduces insti-
tution's reliance on current ,
fund sources for financial
aid.vidence is that gen.-
eral purpose grants have
contributed to stability of
vulnerable independent.
institutions

Permits maximum institu-
tional flexibility in use of
ddlars'Means that institu-
tions, not states, determine
purpose

1;;;ir,es efficient use of
independent institutional
resaurces-and facilitics in
important critical fields,
allows state to insure the
continuation of specific
instructional, research or.

Direct institutional grants
recognize that however
effective student aid pro-
grams may be, they affect
only an institution's
tuition income and thus
provide few institutional
benefits, especially in the
caste of urt,usualfy high Lost
,prilgrams (e 9., engineer-
ing)..or for qualitative
enrichment (since nuti,on
costs ari still largely con-
trolled by market 'compe-
tibon.with public and
other independent tnsti
. lotions).

.

. ti

'

I
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SubiatelOryf

Categorical
grants
(cont.) '

States Employing
,this Subcategory,

I

. Contracts , bonnecticut Oregon
-General purpose- Minnesota Virginia-,

New Jersey ,

Contracts
Categorical'

Facilities grants

Construction
loans

California
Georgia
Iowa
Kansas
North Carolina

Ohio 4111.
Tennessee
Texas
Wisconsin

Alabama Maryland

New York

General Purposes
of Subcategory

I

To increase enroflment
in special programs or
categories of students.

To compensate institu-
tion for cost-of-
education and recog-
nize add-on costs of
enrollment of students
with need for unusual
support service.

Institutional support
and maintenance of
institutional viability

Maintenancelof enroll-
ment levels

Enrollment and student
aid

Maintenance of specific
programs

Facilitation of enroll-
ment by instate stu-
dents especially certain
categories (low income)
or spetstal programs
(health-related).

Enrollment increases in
specific programs

Facilitation Of purchase
of specific services by
state or public institu-
tions

'Possible
Limitations/

Qualifications

Designated cate-
gories of stu-
dents (e.g.,
disadvantaged)

Cost of edyca-
tion grants usual-
ly based on num-
ber of scholar-
ship holders

Implications -

Public service programs,
probably at lower cost
than if state-operated.
Insures clear and specific

"accountability

Facilitates state deter-
mined increases in enroll-
Meni for certain categories
of students or program
,object

Purposes are similar to
general purpose or enroll-
merit increase grant Con-
tract mechanism specifies
accountability, may avoid
negative constitutional
Implications

Permits stip? utilization of
independent institutional
facilities for specific pro-
gram unavailable in state or
!mat area; probably at low-
'er unit cost If conducted
inindependent instsu-
VMS, uses its resources
efficiently, but may create
impossible tensiCifibetween
its own students and those
on-contract program.
Allows high degree of speci-
ficity of state objectives
:74,pfecise criteria by

with diem accomplish-
ments will be measured.

Remarks

4
More attention should be
Pad to contractual utiliza-
tion of independent lost!.
tUtions in public institu-
tions facilities. Contracts .

are especially wrirthy of

consideration where pro-
gram need can beaccommo;
dated by expanding gxist- -
mg independent institu-
tions rather than develop-
ment in public institutions.

Although nevt construction
has sloroed, states should "
consider the usefulness of
loans for renovation



INDIRECT Facilities Most states have provision for pro-
INSTITU- authorities Perty-sex exemption and 18 states
T1ONAL have various other forms of indirect
SUPPORT institutional support.

CO
CO Support services

(computers,
interlibrary

' arrangements,
etc!

Tax-exe t

bonding

Eminent doma

Property tax
exemption

Tax exemptions
for charitable: .
contnbutions
Centralized pur-
chasing (inclyd-
mg trisufance7

Management
assistance

Tax rebates

upport of inter-
institutional
cooperation

Low cos: (16 state) form of
assistance:Maeencourage
overbuilding on part of
some institutions. -

1n addition, numerous states have developed reciprocity arrangements with private institutro 'through the tire regional compacts for higher education.

Source Nancy-M. Serve. "State Support of Private Higher Education." Higher Education in the ales, VoL 6. No. 1. 1977. le

4 8

Most common form of
assistance

Little used: presents great
opportunities for cost sav-
ing to irtdepemdent institu-

. bons at small state ex-
* peniii:

extremely helpful in the
nexrdecade to institutions
most affected by demo-
graphic changes

Provides real support at
fairly low marginal costs
(where system in operatiOn
rs extended to independent
institution)

4P"



PIS

APPENDIX C

THE LEGAL STATUS OF STATE AID TO INDEPENDENT COLLEGES
AND STUDENTS ATTENDING THEM

by James 0/liver, Director of Research
North Carolina Association of Independent Colleges and Universities

The First Amendment

Recent Decisions ;d the Three-Part Test

As author I. F. Stone c verly phrased it,
ns is-a Wood deal

--Irketelding tea leaves. Thu can always find what
you are looking for.' The pnnciples of law

_surrounding aid to nonpublic colleges and uni-
versities have been evolving since the Dartmouth
case, and while they remain ambiguous, the
eight decisions rendered by the court since 1970
provide. the best framework within which to
identify the trends and parameters.

Initially, it should be mentioped that support
for nonpublic, nonsectanan education appears
to pose no problem for the federal government
or the states, assuming a public purpose is being
served2 and no other constitutional "proscnp-
tons are being breached.;

The problem becomes one of supporting
church-related colleges...And universities without
violating the First Amendment. Since close to
half of all indepeirdent colleges in the United
.States declare themselves to be church-related,
with Others having formalistic church ties while-
claiming to be independent, states contemplat-
ing the fiNcling of nonpublic education must be
cognizant of church state. issues or risk eliminat-
ing a substantial number, if not all, of .the
seemingly eligible institiftions.

In 1972, '73, '74 and '76, the U.S. Supreme
CourtCou chitinguished between higher education
and K-12 in a senes of decisions. Each program
of aid was put to the three-part test which
evolved from earlier .cases decided on the estab-
lishirient clause issue that asked: "Does the
statute: 1) reflect a secular legislative purpose;
2) have the pnmary effect of advancing or
inhibiting religion; 3) in its administration,
foster an excessive entanglement with religion?"

Exhibit-C-1 (exhibits may be fd'und at the end
of this appendix) lists the cases anti citations,
the issues raised, and the opinion of the justices
voting in each case The permissibility or imper-
missibility of aid in these cases revolved around

three concepts: 1) the nature of the institu-
tion(s) benefited, 2) the form of the aid pro-
vided and 3) the church-state entangleme
resulting from the administration of the

The Supreme Court distinguished in 1971
between the salary supplemepts and purchasing
of services in the parochial Schools and the
grants for construction At colleges because of 1)-
the "generally sitnificant differences" between
the religious aspects- of church-related colleges
and parochial elementary and secondary schools,
and 2) the "nonideological character" of the aid.
Due to the elaborate Safeguards necessary to
insur that aid to'parochial schools was not
furt ring their religious mission, the Court
fore w animpermissible entanglement and did
not find it necessary to speak' to the primary
effect test. In Tilton, the college case, however,
the justices approved the -facilities grants under
the banner of "secular, neutral, or nonideologi-
cal services, facilities or materials that are
supplied to all students regardless of the affili-
ation of the schools they attend."4

The, perceived differences between the mis-
s7C.4 of a church-related college -and a parochial
schock\were illustrated in the Court's rejection
of the plaintiff's characterization of a typical
church-related college: ,

We are told that such a "composite institution
imposes, restrictions on admissions requires 'atten-
dance at religious activities. compels obedience to
the doctrines and dogmas of the faith, requires
instruction iritheology and doctrine and- does
every thing it can to propagate a .particular
religion 5

The justices rejected the composite by saying:
Perhaps some church-related' schools fit the pat-
tern that appellants describe Indeeti, some col-
legers have been declared ineligible for aid by the
authorities /hat administer the Act Individual
projects can he properly evdluated if and when
challenges arise with respect to particular reap?
ents and some evidence is then prysenttd to show
that the institution does in .fact possess these
1hardLteristies Wexannot. however strike down
an :kit of ( on'gress on the hat of a h) pothetical
profile!'

34 ,,
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While the Supreme -Court did not delineate,
which or how many of .the appellants' criteria
would be necessary to find a college unconstitu-
tionally sectarian, it_did describe the character-

. istics of 'the four colleges for which act was
approved.

All four schooks are governed by (nuwhe religious
ortanizations,and the ta,ulties and student bodies
at each Ire piedominahtly (JthOill Nevertheless
tfie evidence shows that non-( atholiCs were admit-
ted' ss students sand given taLulty appointments
Not one of test tour institutions require stu-

__deni-% ett -tgtc_us sers ices Although Ali four
schools require their students to take theology
Lotuses, the parties stipulated that these Courses
are taught as,.ording to the as.ademis requirements
of the subtest, matter and the tea,her .oriserit of
professionastandards the parties als, stipulated
that the Lourses sort red a range of numan
religious exisenens es and are not limited to ,ourses,
about the Roman (athoh religion The schools
introduk.ed eN iden,e thaA they made no attempt to
indok.trinale studttnts or to prosely tire Indeed

some of the required theology ..ourvs taught at
Albertus Magnus and Sacred Heart are taught by
rabbis Finally, these !Mir N.:11(1l/k subsk.ribe to
a _well -established set of pnriLaples of asadernh.
freedom. In short the esidense shows institu-
tions with admittedly religious functions but
whose predominant higher edu,..Ition mission is to
provide their students with d secular education 7

Since indoctnnatiorr was- not viewed as a
substantial purPOse of the _institutions" the
Court found the risk ppf entanglement was
lessened..The danger of entanglement was none-
theless real as witnessed by the Court's action in
excising a provision yr the statute which would
have allowed the recipient institutions to us id the
buildings for religious purposes after a pen of
twenty years. Central to the plurality's judgment
in Tilton was the thesis that at the college level
secular functions could be separated from sectar-
ian functions in such a way as to allow govern-
mental assistance to the secular functions with-
out entangli
religious affai

the state in the- institutions'

Indeed the court in Hunt went o to cl fy
the definition of the "primary, effee " test as
follows:

Aid normally may thought to Itast.=-,1 primary
st. effect of adsaming religion when it flows to an

institution in v.iKh religion per\ asive that J
substantial portion of its funclions are subsumed
in the religious mission or when 'it funds
specifically religious activity in an otherwise s-utl-
stantially ses,ular setting g

The decisions in the three K-12 cases decided

35

with Hunt were resolved on the basis of this test.
The. court in each instance found the religious
K-12 institutions to be "pervasively sectarian,"
citing characteristics similar to the plaintiff's
composite profile in Tilton In Hunt, however,
defendant Baptist College at Charleston was
likened to the approved "Tifton-colleges." While
the institution was-governed and controlled bf

' the South Carolina Baptist'Convention, the lack
of religious qualifications for faculty member-
ship or student admission were-cited with favor
by the justices. Similarly, the finding that "only
60 percent" of the student body was Baptist
roughly the same percentage found in the region

was noted in the decision. The Supreme Court
concluded that Baptist College was no more an
instrument of religious indoctnnation than were
the Tzlton insititutions.

,The majority also commented thatthe aid
provided, the creation of an instrumentality
'through which the edGational institutions could
-borrow funds at more favorable interest rates
than would otherwise be available, was not
"financial assistance; directly or indirectly." As
in Tilton, the nature of the institution aided, and
the character of the aid mitigated the danger df
entanglement. The minority strenuously op-
posed this reasoning, claimingthe "continuing

...relationship or dependency" create by the
program and the potential of the state actually
admmistenng the facilities breached the entan-
glement test.

The 1971 and 1973 decisions of the Supreme
Court, plus the defeat in Meek in 1974, left
parochial K-.12 in an "insoluble paradox: with
respect to governmental assistance. If the aid
was clearly delineated to support only the
secular functions of the schools, excessive entan-
glement would result from the attempts to
guarantee a separation from sectanan activities.
If the aid was not clearly delineated the pnmary
effect test was breached. The first test,,
whether a statute fulfills a secular legislative,
purpose, has not been violated . in any of the
cases described.

Against the background of these decisions the
Supreme' Oolirt heard the challenge tO Mary'
land's program of direct noncategoncal grants to

npublic, including ehufeh-related, colleges and
universities...The plaintiffs argued that the insti-
tutions in Maryland were pervasively sectaillan
and that the form of the aid was such that the
entanglement test was breached as a result of the
excessive contacts necessary to monitor the
program. -

A 5-4 majority of the justices disagreed in

5l go"
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upholding the statute. Justices Blackmun,
&trier and Powell agreed that the program

/ passed a I three phases of the three-part test.
Justices White and Rehnquist 'felt this test was
too stringent,.and while voting with the plural-
ity, opined that passing the first two tests was
sufficient to uphold the First Amendment.
Entangement, they argued,. was a redundant

to,

measure.
The key Li :Sue resolved in Roemer was the

admission by the court that "(While) the form-
of-aid distinctions in Tilton are of questiop-
able importance, the eharacter-of-ifistitution dis-
tinctions of Lemon I are most impressive. "9
Direct noncategorical grants in other words,
wotild be as "nonideological" as facilities grants
Al used by "Tilton-colleges': for secular purpos,s-r-
The court agreed that direct aid to'the
related colleges in Maryland did pass the consti-
tutional tests because the 'institutions did sub-
stantially mirror those approved for facilities
assistance in Tilton, and because procedures
were established to see that secular functions of
the institutions were supported.

Current First Amendment Tests

The three-part test has now evolved to include
an examination .-of the nature of the recipient
institution(s), the use of the funds, and the
resulting entanglement. One initial caveat:
These criteria have applied to the programs of
assistance for and to church-related institutions
themselves. The Supreme Court has yet to rule
on the thesis that aid provided directly to a
student attending college Obviates the need to
conduct _an, investigation into the sectarian/
secular nature of the institution he plans to
attend. -

With this caveat in mind, recall the character-
istics of the Tilton-college: academic freedom
practiced, no indoctrination or proselytiiing,
courses taught according to academic. require;

-ments of subject matter. Beyond these charac-
teristics,the court has not delineated whip an
institution becomes "pervasively sectarian."
Does, for example, exhibiting a certain number
of activities outlined in the plaintiff's2corripos-
ite profile" eliminate an institution from eligibil-
ity? The Court in Tilton left this possibility
open when it concluded:

Individual projects can be properly evaluated if and
-when challenge's arise with respect to particular

recipients and some evidence is then presented to
show that the institution does in fact possess these
charactenstm

of

The states of Illinois and New. York have
established criteria which must be met in order'
for a college or university to qualify for direct
institutional aid.' i Institutions ineligible to par-
ticipate in the direct aid programs have been
allowed tvarticipate in student aid firograms in
the sense that students eligible for state scholar-
ships are able to use them at these schools.

Regarding the use of the funds, the second
part -"primary effect" test defined in Hunt
requires that funds be used for secular purposes
only. The regulations in Roemer cited favorably

.by the court, provide illustrations of legitimate
secular avenues for the funds. °Assuming an
institution can show itself to be sufficieritly
secular for the sectarian aspects to be separated
from secular 0activities, the Roemer decision
indicates that a broad spectrum of possible ends
for governmental assistance exists. While the
court did not approve Aor disapprove) any
specific activities which could- or could not be

funded, it will not take much imagination for
policy makers to determine secular activities of
church-related colreges worthy of state support.
The suggestion by plaintiffs in previous cases
that funding secular activities frees up dollars an
institution can then use to support its religibus
functions has been repeatedly rejected:

the Court has not accepted the_ recurrent
argument that all aid is forbidden because aid to
one aspect of an institution frees it to spend its
other resources on religious end*.1 2

The entanglement test was particular " crucial
to the plaintiff's argument in the Roemer case.
Administering a program of noncategprical
grants would require significantly greater inter-
action between the colleges and the government-
al agencies. The fact that these grants were
recurring and that continual requests for in-
creases could be forecast also differed from the -
"one-time, single purpose" facilities grants in
Tilton. The plurality in the Roemer case applied
the test and concluded that entanglement vanes
in large measure with the extent that religion
permeates the institution(s). Since the Maryland
institutions were found,to be "Tilton-colleges,'
and the regulations promulgated allowed for a
"quick. and non-judgmental" review to 'insure
that only secular purposes were supported, the
statute passed the third test. In addition _to
administrative entanglement the Court has raised
the specter of political entanglement, i.e., an
impermissible "potential for ilAisive religious
fragmentation in the political arena."' 3 Begin-
ning in Tilton and sustained in Hunt and
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Roemer however, the "Court has indicated that
. . .

the danger of *laical, entanglement is substan-
Ltially- lessened by the character and diversity of
6ollegiate institutions and'their broadened con-
stituency beyond the local level.

Constitutional Parameters and Their
Implications for Policy Makers

What do these decisions mean for public
blicy makers? Initially, the Court can be said to
have clearly approved aid to certain types of
private church-related colleges in a number of

,,forms, including noncategorical grants.
Exhibit C -2 delineates The higher education

cases decided by federal and state courts during
this decade by type of aid provided. An under-
Standing of the current status of constitutional
parameters is best discussed within this 'frame-

4 work.

DireEt. Noncategorical Aid "Tittorkolleges"
are eligiNe to ,receive direct aid provided they
spend it only for secular purposes. Restnctive
lane/age must be included in the statute either
allowing expenditures only for secular purpose
or excluding them from sectanan purposes.
Administrative regulatiens-iffuetrgated
tq insure compliance with the s ry restric-
tions ...and pr's '.and' post-expen affidavits
verifying the uses of the 'fun s should be
included. Still unanitwered is the question,
"When does a college cross over the like to be
`pervasively sectarian'?" In Nyquist, the Court
struck down vanoui assistance programs to paro-
chial elementary and secondary schools, stating
that they conformed to a "profile" of a sectari-
an school, ones that:

(a) impose religious restrictions_upon -admissitins,
(b) require attendance of pupils at religious activi-
ties,ties,
(c) require obedience by students to tbe doctrines
and dogmas of a particular faith,
(d) require pupils to attend instruction in theology
of doctrine of a particular faith,
(e) are an integral part of the religious mission of
the church sponsoring it,
(f) have as a substantial purpose the inculcation of
religious values,
(g) impose restrictions on faculty appointments
and
(h) impose religious restrictions-on what Or how
the faculty may teach) 4

Clearly certain religious charactenstics, func-
tions, and denominational ties are allowed and
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- colleges may 'have the "encouragvment of spirit-
ual development" asi "one second Objective."
Policy makers would be advised exclude
clearly sectarian'institutionS from p icipating
in directcaid programs. The 'criteria for inclusion
or exclusion may well lie somewhere between
the "i3rofile' ° and the ,`Tilton- college."

'Thrict categorical aid. PrOgrams of facilities
gra" nts would fall within this category. Again the
courts should have no difficulty sustaining such
progYams assuming. the' institution is not perva-
sively sectarian, the grant is for a distinctly
secular puipose, and the administrative regula-
tons _provide for quick and nonjudgmental
auditing procedures.

Student ai'd. The issue recently litigated in
several states concerns., this form of aid. Since
the Supreme Court has not spoken specifically
on this type of assistance the views of both
proponents and opponents must be examined:
Three Student, aid cases, in North Carolina,'
Tennes'see' 6 And Arkansas,' have been upheld
by federal district courts and twb are being
appealed to the U.S.' Supreme Court. .

'Tennessee provides the best example of the
"pure" ; student aid program where the aid
available goes directly to seudelts, who may
then choose -a-piiblic or private (church - related
or 'nonchurch- related) college. Under this
scheme, proponents claim, any analysis of insti-
tutional characteristic is out of place. As udder
the G.I. Bill, students receive the checks which
thiey may use for $ducational purposes where
they have enrolled. The opponents argue
that students are just conduits for assisting
institutions with tuition funds and, accordingly,
institutional eligibility criteria should he,applied
to insure that peivasively sectarian institutions-
do not receive funds under the programs.

Proponents of the "pure" student aid (no
institutional eligibility) theory point to 'the
historical evolution of student aid,' 8 the fact
that federal student aid programs have liberal
eligibility standards, and a footnote by Justice
Powell in a case where tuition grants to paients
of parochial elementary and secondary schools
were struck down:

5'3

Because of the manner in which we havtlresolvel
the . tuition grInt issue, we need not decide
whether the significantly religious character of the
staute's beneficiaries might differentiate the pres-
ent tase from a-case involving some form of public
assistance le g , scholarships) made available gener-
ally without regard to the sectarian- nonsectarian,



or public-nonpublic nature of the institution
.
biene-

filed; . 1hus. our ,decision today does not
compel, as appellees have Loniended the conclu-
sion that thp.eduLational assistance pr(wisions of
the "G I :Bill" . impermissibly advance religion
in violation of the Establishment\ Claise 19

Opknents argue that \previous tuition
grant decisions invalidating K-12 prbgrams are
appepriate in two ways'`' 1) the institutions ate
the ultim te beneficiaies and therefore should
be lailtiYZ and 2) student aid per se is not
sufficie restncted to insure that the -funds
are: not =, used for 'sectarian -iptirp6ies. If the
'Supreme Cdttrt agrees with the Tennessee feder-
al district court that the "pure," student aia
theory is legitimate, the constitutional, issue is

amoot. A .

''. The court has already dismissed for want of a,
substantial federal question the South Carolina
program which provided loan funds to-stude

. attending-Pubhc and private colleges, includi
'theological seminanes.2° Similarly, the ch
lenge to loan programs in North Carolina vtas
dismissed from the litigation there due to the
South Carolina precedent. It would appear that
the constitutional validity of loan proiiams is

i- now clear under the First Amendment.
If the theory is sustained, student, grant aid

''will be 'categorized like loan assistance avail-
'able for students to use at the college of their
choice without restnction. When the grant assis-
tance is available only fcir students attending
independent colleges, the question becomes even
more confused and tlfe argument for "pure"
student aid loses much of its power.

It would appear logical that if institutional
eligibility criteria are applied, student aid would
-fall within the category of direct categoncal aid- -

..- -*. Indeed, student aid, with certain reservations, is
a legitinate'avenue for institutional expenditure
in the Maryland regulations cited extensively by
the court in Roemer. Opponents argue that
student aid is not, in itself, a legitimate secular

, * objective, and that without further restructions
it violates the proscription that aid be used for
secular purposes only. Recall that institutional
aid programs must have statutory restrictions
against sectarian use. Prograrng involving studekt
aid in Missouri and Kansas hake- been approved
by the 'courts. In Kansas the federal distntt
court' itself defined Tilton-like criteria colleges
were to meet in order to Zivalify, and in Mis oun
the gdverriing board has developed i titut nal
criteria since the state supreme court pheld the

i face validity of the program Neither of these
cases tested the "pure" student aid defense:

g

Since student aid is lor far the most common
form of gollbrnmental assistance 'affecting
churchirelated colleges, any

particularly
placed

on these programs become particularly Grucial,
especially_ if institutional eligibility criteria are
found to apply.. States operating direct. aid'
programs currently exclude some sectarian insti-
tutions 4om participating, whillb students at-
tending the same colleges--aie able 'tge,use state
grants to- cover tuition costs. Soade:ittates have
excluded "majors in -divinity, thecTIbgy, or other
religiousl6catiot curricula from scholarship
assistance. The federal student aid progrtams
h no- sill* 'restrictions ,r5ri .institutions or
student' programs._ Gqrrelle..-cases ultimately
Should determine wilether or not.these exclu-
sions are necessary in student aid programs and
when.

3... 4.4. .Z ' '
. *-Facilities assistance ,A1. the review of facili-

ties-assistance cases in Exhibit C- -Andicates,
courts hay had litVe difDculty ' ruing pro-
grams of t is type,Like sVident loan 'programs,
the aid is "of a very 'special sort" in that no
expenditure qf' public funds is acttilly mile`,

- ,

and the credit of the:state/is generally not
pledged. ft may be significant that given with this
form of aid the characteristics of defendant
Baptist Coll4iige cif;-tharleSton were reviewed by
the Court.

Several afichtional questions remain. Perhaps
the most ,senous is the eligibility of students
majoring iti religion to receive governmental
grants. The Maryland, statute under challenge in
Roemer eliminated majors in theology and
divinity from participating initttr progran. The
district court, citing the compicisktion of the.
departments of .religion in the defendant schoqls
(most if not all of the members were clerics in
the affiliated church), could not determine with
certainty thiereligious proselytizing was not
occurring, and therefore eliminated religion ma-
jors also. DeSpit9.an amicus brief file9 by several
education associations denounyirrg this particu-
la finding, the ySuprenbt Court,-on appeal; did
not rule on the issues --.

In the recent decisionon by?the federal district
) court ih Nord; 'Carohna, the justices cited .

favorably the regulations whereby students mad
jonng in church-vocation curricula haVe been
excluded from participation -in the grant pro-
grains, but religion majors are eligibleto partici-,,
pate. -Religion taught,as an academTo- discipline,
within the professional- standards of the)disci-
pline, has been viewed as the rule in the
chuich-related colleg6s as mirch as in the publici-if-
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.
,;,!? universities:The Nairth, Ca line' court cpnclud,

ed: "The courses in retiFion ... are taught
..:t g4picling to .the geadeirhe requirtments illtrinsit

to the sttbject matter. ihere,ls no vvicitnce of.
attempts to propagate.articles of Christian faith

.
in those acajpmic c.otrfses."21' .

.Anothbr questiin has been raised by Austice
Stevens in his Roemer dissent, c.e..,rdoes this
.carrot gdvertimental.,financing' in effect lead,o,

/ to a "clisestAlislithent'' of religion eas colleges
2 shed their seclarrali'attributes to become eligible

/. ' for suppo9 Stevens' remarks inmate the ex-,
"tent to-which the eourt is concerned with policy
questions,' for the issue. raised. is a policy issue.

4 and not avoriStitutional one.1To avoid more costly litigation in the Roemer
case, 'defendant Western 41vtaiyland . College
tered into an aert;ement with the
wherebt the college Auld disavow its
affiliation and activities in return for dismissal

'from the case. Included in 'this agreement was a
promise to remove virtually all religious symbols
from the,buildings and grounds and to rem,in
strictly neutral In terms of students; spiritual
involvement. -me pact Was viewed as a model by
the plai iffs, but as evidenced by the "favcirable
decisio i oemer, 'ciletem Mary' land did not
have to g8 to' such extrefnes to be eligible for'
assistance.

Still, .the questun of hoW decisions up oldIng
governmental aid !hay weaken'the.church s'''ties
is likely to be raised in the courts; an will.
surely be. raised on the college carnpu es, as
litigation proceeds... r

, S

State Constitutions
-

!IP
-4

titutional Provisions
4.

I.ength reifievi of -,,F.krs,4 Amendment
,

tions riecessary prelude to.A discussion of
state corAtitutiOnal, questions for two major
reastins:, .1)*e. church-state challenges filed to
date in state courts have also claimed a tiriiach of

-.11# First 'Amendment, and 2) state courts
'are, likely to examine , programs through the
pnsiai :of tile, three-pal-t Lest evolved by the\ Supreme Court. Still, state constitutions do pose
di.adiffitional-bamer .beyand the IhIst Arbend-
m'eht and shod be carefully monitored by
pOlicy; makers seektrig to dbsin.prqi-ams in the.
'individual states.

'Relent to which their owri
indepen ent church - related c es, and \the
studellts'atteing ..them, ,ft,f*Wt.. the realit
that,' as ion., t e federal -level-, the "wall f

rr

separation" -between church, and itatb rarely
, exists. Instead, interpretive problems surround' a
"b urred, indistinct, and variable barrier depend-
ing on -all the circumstances of a particular ,

..elationship."2 2 *

Exhibit C-3 places the constitutional
sions in the fifty, states relevant to state su ort
for independent colleges anduniversities7nto
nine categories. Generally the provisions to the
left of "Appropriations to Sec. Ed. from Certain
Funds PrOhih.", may 15e viewed oh their, ace
more severe than the First Amendment. Using
this criterion every state except North Carolina
has provisions at least as severe as the Fi t
Amendment:-
o This categorization, howlver, can be ext* me-
ly deceiving, and points to theimPorfance of
examining judicial interprett Ven. The state su-_
preme c9urt ih Vermout, for example, has

'opined that the Unid States Constitution is
more restrictive than e Vermont Constitution
with regard to assistance to secta n educe-
tion.2 3 Both Maine :and Mirryland evgh provi-
sions similar to the First Amendment, has equat-,
ed their constitutional proscriptions with those

he United States Constitution. Illinois, with
a much more severe- provision, on its face, haS
imilgrly equated_ its provisions with fella'
goisions,2 4

In Mipoun the state supreme co urt recently
U.Plield 44-3 the state's student aid program
despite the wing seemingly prohibitive re-
striction in the state constitution:.

Article IX. Sec 8 Neither ie general asseint,ly,
nor an'y 'courtly, city town township, school
d'ittrelct or other municipal corporation, shall ever
m appropriation or pay frOin any public
fund whatever, anything in aid of any rejjgious
creed, church or sedation peirpose,, or to help
sustain any priVate or public school. academy.
seminary ,-college. ufliversity, or other institution
of learning controlled by sty' religious creed.
church or sectarian denomination way sever. nor
shall grant or donation of personalliiroperty or
real etate ever he made 4 the state, or any
county, /at , 'town, or other municipal, corpora,
tiondtor any religious creed, chUrcli. or ,ectarian
purpose wlidtever

The pr'ogram was sustained because, among
other reasons: 1) the funds were granted to
students, nceinstitutions; 2) the differences

f #retween collegiate and elementary Altd seon-
dary education Were felt to'he significant and 3)
the statutory restriction was included 'allowing

....-/grants to be used only' at "approved privets
institutions" which among of 'term had t
he under the control of an dependent bbaid.

,

4
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This: ter restriction:' was.sufficient for the
court tO determine that the "eontfol" language
in the constitutional proscription had been met.
Clearly, an examinatinn of the language of
statutory proviiions alone, insufflbient ts:A.

determine the constitutional paraTeters of 'thy'
isstle. .

10

It is° possiple, however, tempered b, the
interpretations of the provisions by the justices
in the state courts to differentiate amOn0ti,
,_Constitutions. Some bar aid to private as we as
'church-related colleges. Some only prosciibe
aa'sistance to, church-related colleges while others
forbid the state from any appropriations to or in
aid of a cUurch-relate-d. college. There is no clear
dittinfitioif oVhe meaning of these two-phrases

they relate, to paiticular forms Of aid. A
-\.......number of states bar aid only to sectarian

institutions, .a.proscription which may or may
.° iitt include a specific church-related college: .

The majority of the state constitutions con-
tain provisions onlySlightlytronger and just as

cf. ambiguous as *tlie-Kiist Amendment.' Aid, to
private colleges in thee-states, at lcut in some
forms, has been and should continue to be
viewed favorably as the courts find the colleges
to be primarily puryeyors of secular services.'
Nonetheless, the imprecise. meaning of.most of
the .provisions as well as the individualized
manner. in which state courtsliave evolved an
interpretation of 'the relevant proVisiotis man-
dates a state-by-State appraisal of-specific provi-
sions. .

This i6 not to say that'ip many states strong-
constitutional proscnptio4is would not bar most,
if not ei0forms of state assistance. The language_
in those proyisions in the: first three columns of
Exhibit C-3. is more often than not clear and
unantiguous) in forbidding state aid. The most
severe provisibns are found in those western
state, with few private colleges and no aid

ins beyond contracts for student. spaces.
Six states (Georgia, Louisiana, Massachusetts,

Netiaska, South Carolina and Virginia) have
as ended theircionstitutiong to allow variou'

4. dip f os raid ,arch- related colleges and their
students. Washington, after suffering a series of
,setbacks in student aid litigation is currently

fivising its constitution,. For, many states a.
constitutional amendmsit'mdy be the only way
to cfuercome severe Xrnstitutional provisions
restricting aid to private colleges and theif
students. For.mostotates, a favorable interpreta-

, tion by the courts in dight -of "contemporary
4 standafdS',' could equate relevant state provisions.

with those ofthe United States Constitution.

I

The Pattern of Litigation

unaillais of the cane law 'and,;ewinions'of
the attorney generals2 5 on'and tfngential tb,
issue of state support for private schools can be
divided into three. major epochs. Pribr to the
20th ,century the. disc ction drawn by the
courts ,divided aid to public. as Opposed
Private corporations or individuals. Due kin. part.
to .the -Dartmltith College decision
StipArtie Court and in part to,attempts by
private corpora , notably railroads for stars
support, 'the ch of he institution became a
key factoi. S to private schools_ was

8,

struck doWn'because of the private character of a
die schools rather than their religious charaotel(
Scholarship aid go private individuals at statL
University campus wart barred based on similar
thinking.yany early cases also were concerned
With- theplace of religion:notably the Bible, in
the public schools. More often than not, despite
strict coestititional provisions, the practice of

fi Bible-reading was upheld,. ostensibly on -the
.thesis that religion in the schools was allowable:'
It was the advancement of a particular sect that
was forbidden.
--The firstr'iialf' of the 20th century was

characterVeel by a shift from a rigid separation
cif public and priyate to diyision between the
secular anda*sectarianrAid to.peivate,corpo0.-
Lions or private individuals was viewed favorably'
as long public purpose was being Secom-
plished. .A tary example of this, appoach.
occurred in Louisiana.26- where the state court
upheld, the loaning Of texthook nonpublic
school students on the theory. 'educatios
was a public purpose and' that the child was
beeeficiary of the loan' program'..The institution
was at best assisted only incidentally. State
courts deirinethis period viewed appropriations
to sectarian activities as inappropriate, while
being generally,supportive of nonsectariarfrelig-

jous activities and exercises.
Beginning with the Everson bus transporta-

tion case, and over the past two a half
decades, the Supreme. Court has taken the
leadership in defining the relationship of .govern-
ment and religious activities and institutions.
The court has gone beyond wha,,rnost consider
the original definition and rneaffing of the First
Amendment and steered a path of government
neutrality toward religion rather than support
for religion When, it it "nondenominational:"
Interestingly, Illinois And New York, with con-
stitutional provisions more severe than thi F' st
Amendment, upheld programs of ,releas

.5
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time27:and pondenorninational prayer28 befoie-
they were struck down by the. Supreme, Court.
In Michigan, which has a religious freedom
clause similar to the First Amendment, the state
supreme court upheld, the purchase df secular

.

educational services 'before the court .sfruck
down a similarpiogram.2 9

Eihibit C -4 illustrates the patern of,state
court decisfoiis. Appoteritfat first, glance is the
Oct that aid to private colleges and their
students has not ben litigated extensively.
some df the cases cited in the "aidtd- church-

, related colleges and, universities" section were
decided in the last century and are of 'douRfui
significance as precedent today, Perhaps the

IP' most heavily litigated program tangential to the
issue of aiding private collegesis transportation

. of nonpublic schobl students. It is evident.from
reading the language in these cases that the
Supreme Colin's earlier "child benefit" distinc-

t tion*hereby De child benefits directly while
the institution'is only remotely assisted; breaks

,. down in the. light Of particularstate constitu-
tional provisionsi, The court in 1947 approved.'-\
tile New Jersey transportation statute in,Everson
because Or student was the primary.beneficiary

. with the institution relieved of no obligations. In
...-

those states barring similar transportation st'at
utes on 41 basis of state constitutional provi-
sions, the direct-indireot line is blurred and the,
sitanin nature Of the schools indirectly bene--
fifed becomes paramount...Whether indirect aid
fri,tbe form of scholarships to students at

_
independ,ent, church-relatcolleges would suf-
fer the -same fate under certain state conStitu-
tidEs may rest in -large measure with state court,appraisals of( the character individual institu-.
tions: It is. much more likely, in other words,
that instittifional eligihility *criteria will be at)=
plied to any form bf aid granted in those states
with the strictest constitutional' proscriptions.

Exhibit C-4 shows that the courts in sortie
states (e.g., Illinois, Maryland and New York),
have consis ntly ruled to uphold prograini of
aid an port for religious or church-related

es,. programs 'br institutions, as long as
clearly sectarian interest's were not being directly
'advanced. The decisions of.other state courts.
(e.g., South Dakota and Washington) reveal a

juesture ofitrict,church-state separation. Signifi-
antly, the decisions are not necessarily, come

lated with the severity of constitutional provi-
sions, indicating that the predispositions of the
justices may be equally' as important as the
langUage in the provisions in ascertaining coristi-
tutionlal parameters. The great majority. of the

states have either too few cases to establish a
pattern; or show, like the Supreme Court, a
mixed resonse to the issues presente4 depend-

' ing on 'the nature of theprograms litigated.
The overall picture, therefore, remains

cloudy; no discernible. pattern in the states can
beenunciated. Within the language of individual
constitutional provisions slate courts will shape
the parameters for each state. Given the division
between K-12 and hikher education enunciated
by the Supreme Court, .-and the ambiguity of
decisions, state courts will sail,their own -course

, betweep th4 Scylla and Charybdis of establish-
ment and free exercise of religion._

Tests and Perimeters Beyond
A First Amendment # "

ii
...

The inevitable result of the thrust for state
support for independent colleges, the majority

.' of which are at least nominally affiliated with a
% .-.. church; is a widening of the arena of -conflict.
- . Defeated in the legislatures, opponents of aid to

private crilleges and universities will increasingly
turn to the courts for a remedy. ..; .

The debate in' state courts, While mindful
of the by.the Supreme Court, will

.:.,,,,-----\ center around at least 5 ix additional foci: 1) the
distinction between direct and indirect aid, 2)
the diStinction 'between higher education and
K-12, 3) application of contemporarystandards,
4) the definition of "sectarian," 5) the -question
of standing and 6) the question of 'potentiality.

Distinctions between direct and indirect aid
have not been established by the Supreme Court'
though, its decisions have tended to cause many
to conelUde that criteria applied to the latter

. will be less.stnct than those applied in instances
of direct support. The language in the state
constitutions' often makes is distinction ataw
crucial one. Thy words "dire r indirectly"
are found in the ,proscriptions of some -states;
otheks'contain.language forbidding aid "to or in
aid ofy The South Carolina and Nebraska

.... constitutions were amended to remge ,the --"dr
in aid of" clause on. the premise that student aid
programs were not "to" the institutions and
therefore would be sustained with the Clause
removed, The primary question of this, paraml.

'eter, of course, hiriges on what becomes direct
aid, as opposed to indirect aid. State courts have
come to no consensus . oh this issue if bus
transportation/ of parochial school Students can
be viewed AS analagous. Tra,nsportation programs
in Alaska" and Delawaie,31 for frista.nce, were
'viewed by the court as directly benefiting the

t
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institutions in violation of the constitutions.'
Student tuition was similarly viewed as the
blood" of the institutions and held student IV
to be proscribed by tee Virginia Constieution3 2
Many states, in short, will be forced by the
language of their constitutions to examine the
direct-indirect parameter in more detail than the
Supreme Court has done in examining various
forms of aid.

The distinction between higher education and
the primary and secondary schools, is another
key paraineter within which site courts, will
decide on aid-to-private-colleges challenges. The ,
decisions by the Supreme Court in Tilton, Hunt
and Roeiner clearl3parate the colleges from.
nonpublic 1612. Four7d'st-kes in both Tilton and
Roemer failed to fully accept that distinction,
however,- and state courts are snot bound to
accept the majority view :As they deliberate
under more severe constitutional restrictions,
While this distinction has been made in "most
states where litigation has occurred? concerning
aid to private colleges or their students, deci-
sions barring aid to students in church-related
colleges in Alabama,3 3 Nebraska34 and Wash-
ington35 failed to appreciate the differences. ,
Should state courts fail to differentiate bbtweeri
the higher and lower educational .institutions,
programs of aid are likely to be barred given the
faiiiy, clear understanding that aid to nonpublic
(parochial) K-12, will, beyond bus, transporta-
tion and textbooks, breach the First Amend-
ment. 1t will be incumbent, upon defendant'
colleges andstate agenciesp marshall. testimony ,
explaining, and indeed proving, the generally
significant differences that do exist. Careful.
reading of those cases where the significance'of
the distinction was not recognized by the courts
indicates' that the judges were woefullyi nt
Of the educational program and orgarTzTon,
which characterizes the church-relatedcollege
campuses of the 1970s.

Application' of "contemporary standards' is
one way state courts have used to explain shifts
j interpretation of ,constitutional provisions, at
timesbverruling judicial precedent when:a pro-

,"grarcrmay see'rn at odds with theactual language
--of the provisions. In AnzOna the -state supreme

court upheld grants to a series of agencies and
church groups for emergency. relief despite .

strong constitutional provisions. The provisions,
it stated, were tQ be "enforced in the context of
the contemporary fabric of, our society and in
light of its needs."'" Similar thinking in Illinois
and New York was responsible for overturning
negative decisions on aiding a religious orphan

t

asylum3 7 and providing textbooks for parochial
school students at ,statvexpense.38 Given the
rulings by the Suererhe Court in support of aid
to church-related colleges and the evolving secu-
lar function -these institutions perform,. state
courts may depart from previous pattern's or
interpretations and rule in favor of aiding
nonpublic, church - related colleges. Precederrt for
this approach exists in upholding the funding of

,D,rivate institutions for public purposes, when
the fact of their "privateness" may have preclud-
ed support of the sarnen,stitutions one hundred
years ago. ,

-.The definition* of what constitutes a "sectari-
an" institutiort is' the fourth parameter facin#
state courts. To answer this question is to
answer the Supreme Court test concerning the .

nature of the institutions) to be aided. The first
recent attempt to delineate "degrees of religios-

,,ity" was: accomplished in Maryland.3 9 The
Supreme. Court in Tilton did not clarify what'
activities would need to be present (or absent)
to warrant, a suspension of state assistance,
though the ''set of criteria was less rigid than
Horace Plann., Hunt and .Roemer simply con-
cluded that the institutions.in question were like,-
the colleges in Tilton vaithout further definition,
though BaptiseCollege in Charleston did ?ppear
to have a closer relationship to the denomifia-
tion in terms of governance. It is not clear how
state courts, especially 'those hearing Challenges,
under constitutional provisions' barring aid to
any "sectarian institution," will go about defin-
ing that entity. The state supreme court ,iri
Aashington, in striking down,thakstate's tuition
grant p,rd:grani for private college students

- simply noted that all the institutions "were,
-.founded upon and continue to be'dedicated to
some elements of sectarian purpose and influ-
.ence."4° In Kansas the federal district court set
forth eight criteria iinder',whith colleges were
be examined. While the 'tuition'grint prodaM
was upheld, five of the seventeen e'li'gible institti-
tons were ruled to I:* ineligible for activities
encompassed in only one of the eight criteria.
The important point is that state courts remain
relativel Sr free to vielly given aide Progranis
through the prism of their own artificially
constructed criteria for datermining.a college's
"sectarianism." Reviewinethe decisions of ple.
state courts regarding ,lise controversy over
whether. or not the Bible was a `sectarian book
reveals the gamut of-interpretation that may be
expected.

The question of taxpayer standing is one that
"4:has not been researched, in conjunction with this

3.1
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paper. In Flast u. Cohon a taxpayer was granted
standing to challenge the constitutioniity of
federal appropriations even though his interest
might be considered "cdmparatively minute and
indetermiciable."4 1 By comparison, the right of

taxpayer to raise a challengeto state appropn-
ations is a matter detertnined by the caselawin

r.the individual states. In Kansas'the tuition.grant
program was upheld by the-federal distnct court'.
after plaintiffs had sought without success re-
have the case heard in state courts. Given-the r
more severe provisions against aid to private or/.
church- related colleges found in a riuniber of
constitutions, the question Of standing to sue
under these provisions might become' a crucial
one.

The question of poeentiality,the final *am-_
eter tO be discussed, is a state 04 mind rather,
than point to be documented ior proven. The
Supreme Court justices appear to nave assumed
that the potential always exists for religious,
Indoctririatibn and sectanap Aching in non-.
public primary and. secondary schools. Programs

or designed to funnel state Morley into the-secular
aspects of these schools Goip not be upheld
because the potential for rnifuse (and therefore '

the need -for constant surveillance) was too-
. great. In supporting ch -related colleges, at

least in the forms tes dto d*, the potential
for advancing religion has Mot been viewed is
constitutionally significant. On the colitrary,,
college education'has been tharactenzed by its
academic freedom in the classroom and the
ability to separate secular functions from the
sectarian activities advancing the former while
remaining neutral with regard to the latter. It
remains to be seen the state courts will make

,similar assumptiont with regard to state artsfor
Church-related colleges. Predispositions and
knowledge of the different nature of collegeanc
K-12 educational methodologies and gogs on,
the part of individual justices bear on the final;
outcome of thedeliberations.

The Suprerrke Court decisions to date haveL
, encouraged pnvate college officials. Failure to.,

secure aid in particular states' as often as not
relates- tb legislative, -and pOlitical difficulties.
The Court has begun to define she permissible
"degree of religiosity", which, institutions must
heve to rseive governmental funds., and the

' forms that -aid may take. By- comparisor4i wit
the Supreme Coirrt's three-part test, po trends
are eviderii from the analysis of the state Court
decisions, beyond the obvious observation _that

. -

% funding 'pf Sectarian activity will not be allowed--.

I

indeed the three-part test is likely to be the first
I

\ e

analysis done by the state coutls. Since several,
student aid cases have recently been decideti in
federal district Court it is, likely, that the Su-

' preme Court will have enunciated further guide:
-lines on this form of aid prior to additional state
interpretations in the -area. Should the Court
conclude that student aid is t to direct
institutional aid, an unli non, the
"direct-indirect," and "sup t
clauses in the state coriStitutiont would loom
an. even more proscriptive barrier. General pri
ciples differentiating higher --education from
K-12 will guide the statefin defining their own
constitutions, but th'e,_ sharper loctis of the
provisions in the states will require ihdre precise-
definitions within the paranters noted.

Irpplicati2ns forPolicy Makers

While the constitutional parameters surround-
ing state support for church-related colleges and
universities and students attending them are still
evolving, policy makers at the state level' are able
to ,draw upon ,available guidelines, directions and
suggestions, Any state with a severe constitu-
tional 'proscription against aiding church-related
colleges would do well to research the, question

le
of taper standing. Having a statetaid program
chal lonly on FiArt Amendment grto;unds at
the federal district court level, because the state

court will not hear a litigant'S petition, is clearly
beneficial. There is one less' barrier to cross ,
and ill many states it is 'the more 'difficult
barrier.

Drafting constitutional statutes and regular1
'tions. Assuming a careful study of the constitu-
tional restrictions (both state and federal) has
been made, the fashioning of appropriately

. restnctive statutes and nonentangling regula-
tions is of crucial importapce if face constitu-
tionality is to be sustained.

'As indicated earlier, the court has not deter-
mined the restrictions (if any) that are to be
placed OR student aid programs, although courts
in Kansas; Missouri and Nebraska have implied
that fcfr ,certain forms of student aid certain ,
restrictions Are app ti (See citations In

Exhibit C2). It is clea rat statutes authorizing
direct "aid programs must' have a clause limiting ilk

41, funding to secula, (nonreligious) *purlidses: 'Ad- 7"
-'ditionally, it would be wise to include a standard'

t., -seviirahkty clause in tht event that 'the court
finds one ormore institutioris or , facets of the
program to be in violation' of the constitution,

The Agwly organized National Xssociation;of
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Independent Colleges, and Universities .(NAICU)
is committed-1v providing assistance to states
designing proaarns and facing constitutional

espetially-as those challenges relate
jroadly to aid for independent institutions.
AICU has established an-,ad 'hoc committee

composed of experts in the field which will serve
as an information bank and Corlimunications
link.

Preparing for and engaging in litigation. The
decisions rendered by the Supreme Court pro-
vide a base for designing and defending certain
programs of support to certain church-related
institu,tions for certain functions. Potential court
challenges may be eliminated if the aio4sintern-
plated mirrors in all respects programs already
sustained by the count. The student' loan pro-
grain in North Carolina,' for example, as
sufficiently similar to the program in South
Carolina (dismissed for want of a substantial'
federal question by the Court), that it was
removed from the suit by the federal district
court.

It is incumbent upon the plaintiffs to prove
that a given statute either is unconstitutional on
its face, or as it is applied to certain church-
related institutions. Again Oren the caveat of
student aid, the question of face constitutional-
ity should pose little problem if the guidelines
laid down in earlier decisions are followed
scrupulously. In fact, it is not clear that chal-
lenges in fedefal court will stand. if only the
application of a statute is in question. The
matter, then becomes an administrative rather
than a constitutional one.

Facing the task -of proviiig improper applica-
tion of .a statute may be less difficult for a
plaintiff given: 1) .the cloudedinew of what
constitutes an ineligible, "pervasively sectarian"
institution (or however else a state constitution

. is phrased) and 2) the tendencje of the colleges
themselves to overstate their religious nature in
college publications and addresies. As a result, a

:plaintiff they well be able to paint a distorted
portrait of any given college based on catalog
rhetoric but having little basis in actual practice.
This places the college in the unenviable position
of explaining the difference between its theolog-,
ical language and educational program.

Those responsible for state aid programs
might anticipate this problem, by eliminating
Bible Schools and colleges which offer solely
theological degrees and by alerting officials of
the liberal arts colleges to the danger of includ-
ing ambiguOus, superflrous and oftentimes in-

accurate statements Of college activities and *7 1

goals in' catalogs, handbooks or even speechep.
Ibe institutions should be made aware of the
importance, of stressing their primary education-
al purposes, the academic freedom provided
their faculty, end policies of nondiscrimination

an hiring, admisSions and financial' aid. `All
unnecessary or- overzealous references to religi.
ous requirements, preferences or restrictions
shoilld be removed.

Constitutional revision. Despite the successes
church- related college programs have had before
the Supreme Court, some states may well need
to 'revise their 'qonstitutions prior to initiating
legislation. This route has been taken in 4a,
number of states, as already noted, ancliin most

'cases the change followed litigation which' con-
firmed unconstitutionality under the previOus
code. A" state can either attempt to eliminate
obstructive languageas in South Carolina where
a proacriptitn against "direct and indirect aid"
was modified-to' eliminate the word "indirect,"
thereby openIng the way for student aid fund-
nag. Or the state ern insert enabling language, as
in Georgia, where tuition granti were specifically
,authorized by including: "Not withstanding any
other provision of,this Constitution the General
Assembly may by law piovide for "grants of
State, county or muriiciparfufds to citizens of
the state for educational puipopes, in discharge
of all obligations of the state' tiO provide ade-
quate education for its citizens.' -'4 2

Constitutional . revision, however, has" been
difficult and may becomeeven more so. Parochi-
al referenda over the,,past decade havdproVen,to
be unsuccessful' in ,10 of 11 attempts. Any
revision which would appear toOspen the way
for aid to religious elemerktary and seconda,ry
schools would be extremely difficultto sustin.
Even attempts to secure assistance for priv&te
college students by express language will meet
with stiff resistance from tax'payers;'elven the
current state Of the economg. Such a referen-,
dum was defeated in Nebraska last fall. Given
budgetary sscolistraints sonie 'officials from the
public sector of higher educationsan be expect-
ed to oppose constitutional modification. du-
cators from state colleges and universities are
involved in the current litigation in Louisiana-
and Tennessee, and participated in the' Roemer
suit. Still, constitutional' revision is an appropri-
ate, avenue as a precursor to state support for
church-related colleges and may bt the. only
avenue if the "puie student aid" argument fails: .
Beyond careful drafting or the provision or

,
.
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change, however, a carefully orchestrated effort
will be necessary to insure that the modification
is both understood and broadry supported.
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Exhibit c
nions by the Justices of the U.S. S'upreMe Court

in the ''Establishment Clause" Cases Decided Since 1970

1971 1973 1974 1976

Lemon 11- Tilton2 Levitt3 Nyquist4 Lemon 118' Hunt6 Meek? Roemer8

White + + + + + al- + +
.,,

Burger + + + + + + ''
Blackmun \ + _ + +

Stewart . + +

Harlan e + na na na na na red-

Douglas na '
MarshpII .
Brennan -

-Black na na na na_ na na

Powell na na + +

Renquist na na + + t5 4-
+ ' +

Sevens na na na na ."' na na

A vote to uphold the statute
A vote to stnke down the statute

na 'e Not apedi-cable..This individual did not participate in the decision.

Lemon v Kurtzman, 403 U S. '602 (1971) The urt in Lemon 1 struck clomp a Rhode Island statute
authorizing salary supplements for nonpublic school t chers and.a Pennsylvania sta 'tute authonzink the state to
purchase 'secular educational serviteo -froM nonpublic ools. The program was held to-entangle religion and the
state in violation of the t.iiird test. t . .

2Tilton, v. 'Richardson, 403 U S 672 (19711). The couti-iri-Tilton approved the use of federal funds under the
Higher Education Act of 1963 for the construction ofis-cadtqgliifnilities on four church-related campuses in
Connecticut

. ,
3Levitt v Committee for Public Education and Religious Liberty; 413 US 472 (1973) The court-in Levitt
struck down a, New York program reimbursing nonpublic schools for testing Vic] record-keeping The program
was f9undte violate the pnmary effect test.

4Coninuttee for Public Education-and Religious Liberty v 111,4yquist, 413 U S 756 (1973). The court in Nyquist
struck down tuition reimbursement or tax credits for parents of children attending nonpublic school in New York
by the 6-3 vote shown. A third program gallenged in Nyquest, grants to the nonpublic schools for maintenance
and repair, was decidedllby the same 8-1 vote as in Levitt The..pnmary effect test was tiotated under each of the
three programs

5Sloan v Lemon. 4.13 U S 823 (1973) The court.in Lemon 11 struck down a Pennsylvania statute'providing for
reimbursement of a share of tuition paid parents who sent their children toononpublic schools. Thetirimaly effect.
test was violated by the statute

%tog

6Hunt v. McNair, 413 U S 734 (1973) The court in Hunt upheld a South Carolina statute authorizing'the
issuanc'o of state revenue bonds for facilities construction at colleges and universities, including those controlled
by religious secto - . f

n 4

7Meek v Pittinger, 421 U.S 349 (1974) The court in Meek invalidated-provisions of two Pennsylvania acts
, authonzing "auxiliary services" (counsehng, testing; speechand nearing therapy, etc.) and the direct loan of
instructional materials an equipment The latter faded the primary effect test, the formerihe entanglement test
The court upheld a 'port' of the act, which authonzed the lending of textbooks free of charge toboth public
and gonpublic school pupa s - ./' ..

8 Roemer v Board of Public Works, 44 LW 4939 (1976) The court in Roemer uphel a Maryland statute
authorizing annual noncategorical grants to pnvate, inclu g church-related colleges).

1
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Exhibit C -2-
Federal and State Court Decisions

Public Funds for Church-Related Colleges' or Students Attending Them4/970-77

Federal Types of Aid Programs
-Facilities Grants

Case State Court of tlecord

Dedision Rendered

State
Constitution

Federal
Constitution .

-
Tilton v. Richardson' U.S. Supreine Upheld

State Types of Aid Programs
Direct Noncategorical Aid

.Roemer v. Board of Public Works2 Maryland U.S. Supreme Upheld

Iona College v. Nyquist3 New York State Supreme Struck down Struck down

Canisius College v Nyquit4 New York. State Supreme Upheld Upheld

College of New, Rochelle v. Nyquists New York, State Supreme Upheld Upheld

State.ex rel. Warren v. Nusbaum6 Wisconsin State Supreme Struck down Struck dow41

Citizens fo! the Advancement of Public
Education v Board of Regents' Louisiana Federal District Pending

, Tuition_Grants (Private college students only) 10, .

Smitp v. BOard of Governors8 North Carolina Federal District Upheld

Americans United v Bubb9 Kansas Federal District Upheld

State ex re/Rogers v. Swanson' Nebraska State Supreme Struck down Struck down

Americans United v. Pryor'' Kentucky Circuit Court Upheld

Opinion of the justices' 2 Alabama State Supreme Struck down ,StruckAdown

Hartness v. Patterson' 3 South Carolina State Supreme Struck down

'403 US 672(1971).

244 L.W 4939 (1976)
I

3 316 N Y.S. 2d 139 (1970). Inasmuch as Iona College Was foung to be a sectari'an institution, the court
concluded it would be ineligible to receive funds under the State or Federal Constitution. Canisius College and
the College of New Rochelle (see next two footnotes) were found to be less thari pervasively sectarian in the New
York court's liberal interpretation of that state's constitution

4320 N.Y S 2d 652 (1971)

5326 N Y S. 2d 765 (1974 -

6198 N W. 2d 650 (1972) An arrangement whereby state funds fora dental school at Marquette University
flowed directly to Marquette, without adequate, restrictions to insure that fuhdewould be used only for the
secular purpo6es of the dental school, was found to violate the ttinstitution The court indicated, however, thara
statute could constitutionally be drawn to sufficiently segfegate the funds without dissolving the dental school as
a part of the university. See State ex rel Warren u Reuter. 170"N W. 2d 790 (1969)

'Action has been filed in Louisiana against that state% program of institutional aid No secular use clause was
contained in the statute and the defendants are attempting to remedy the defects in the statute at this time

8U.S.D.0 , Western District of N C., Charlotte Division, No C-C-76-131 (1977) Three student aid programs were
lenged in the Smith case- two tuition grant programs available to private college students only one

r./need - based, the other an offset grant to every student and one public-pnvate need-based scholarship prografn
matching the federal'SSIG funds The state's loan program had been upheld earlier by the district court for want
of a substantial federal question (See footnote 20)

9379 F. Supp472 (1974)

10219 N.W. 2d 726 (1974). Failure to restrict the funds to "secular subjects" was a principal defect in the
statute.r
11Franklin Circuit Court Civil Action No 84114, March, 1974;

12280 So. 2d 547 (1973) The program was found to fail the entanglement test

13179 S. 907(1971) The program was found- to violate the state constitutional proscnption disallowing aid
"indirectly to church-related colleges
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2
Americans United v. Stanton'
Smith v. Board of Governors15
Americans United v. Rogers16
Lendall v.Cook 17
Weiss v. Bruno' 8

Tuition Grants (Public and private college students)

Federl District
Federal District'
State upre Upheld

Flederal District
State Supreme truck down

Tennessee

North Carolina
Missouri
Arkansas

Washington

Loans (Public end private

North Carolina
South Carolina

Washington
Virginia
Virginia

Smith v. Board of Governors"
Durham v. McLeod2°
Washington State Higher Education

Assistance Authority v. Grahame '
Miller v. Ayres.22
Miller v, Alf rest
State Education Assistance Authority

v. Bank of Stataville24

Hunt v. McNair25
Minnesota Higher Education Facilities
Authority b. Hawk26

'California Educational Facilities
Authority v. Priest27

Clayton.v. Kervick28
Nohrr v. Brevard County Educational
Facilities Authonty29

North Carolina

.
college student:il-

1

Federal Distrjct
State Supreme

Educational Facilities

South Carolina

Minnesota

State Supreme
State Supreme
State Supreme

U pheld.

Upheld
Upheld
Upheld

Upheld ,

Upheld Upheld

Struck down
Struck down Upheld
Upheld

State Supreme Upheld

Authorities 02

U.S. Supreme

State Supreme

California State Supreme

New Jersey State Supreme

Florida State Supreme

Upheld

Upheld'
Upheld

Upheld

Upheld

. Upheld

Upheld.
Upheld

Upheld

+.

4

'4U.S D C , Middle Distnct orTenn , Nashville Division, No 76-227-NA-CV (1977). The:program tiNd due to
the lack of a "secular purposes only" restriction. The case was appealed to the U.S. Supreme Court burremanded
following statutory, changes A revised challenge is purportedly ip the works. See 384 F Supp. 714 (1974).

15U S.D.0 , N.0 , No. C-C-76-131 (1977)

16etai?Supreme Court Np 9410; 26 July 1976.

'7U4Jiistrict Court, Eastern District, Arkansas, No. LR-75-C-287 (1977)

1 X509 P 2d 973 (1973). The strict constitution of the state was violated

"Federal District Court, No. C-C-76-131, June 16,1976.

20192 S.E. 2d 202 (1973). Appeal dismissed by the Supreme Court for want of a substantial question, 413 WS.
902 (1973) -

2'529 P 22 1051 (1974) The strict constitution of the state was violated

22191 S E 2d 261'0972) The Virginia Constitution prior to 1974 prohibited grants to students but allowed
loans. Under the first court test the "loans" repayable.in academic work were found to be grants in violation of
the state constitution.

Pvs.

23198 5.E 2d 634 (1973) A refashioned loan program with repayments to be made in dollars or servissto the
state was held to be constitutional.

24276 N c: 576,(1970). The case was decided on the "public purpose" nature of the appropnation Church-state
issues were not r med.

54.13 U.1. 73

26232 N.W. 6 0975)

275'26 13 (1974)

28267 A. 2d 503 (1970), 285 A 2d 11 (1971). Remanded in light of the 1970 decisions of the U S. SupreMe
Colitt,the New Jersey court sustained its earlier ruling in favor of the statute.

29241 So. 2d 304 (1971)
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n

lAny individuarstate constitutional provision may contain a clause or clauses which are difficult to place exactly in one category
(or categories). The serious reader is urged to consult the exact language of each provision. See Legislative Drafting Research Fund
of Columbia University, Constitutions of the United States National and State (Dobbs Ferry, N.Y.- Oceana Publications, Inc.,
116E1974).

2The identification "to or in aid of signifies a possible Juridical distinction between aid directly to institutions and aid indirectly
to institutions through, for example, student aid. Indeed, some constitutions use the terminology "directly or indirectly," and the
two phrases are used interchangeably here

3Inclicates a provision au thonzimt a particular program of aid forprivate colleges or students attending these colleges which would
=circumvent another more restrictive provision.

4This prohibition is stronger than most, prohibiting support in aid of any sectarian institution or purpose.

5Rather than control per se, the provision prohibits support for schools where ''distinctive doctrines" are "promulgated or
taught"

6Appropriations to any college controlled in whole or in part by any denomination prohibited.

7Appropriations to any educational institution not exclusively owned or controlled by the state prohibited.
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statute upheld
Statute struck down

lit is crucial to keep in mind that these decisions relate to specific programs and statutes. A review of tndividual cues is necessary to
detennine which issuespsid principles the oourts resolved.

?Opinion by the state's attorney general.

3The *tug statute in question was found to be unconstitutional only In that certain proscribed funds were used. The state, using
,other funds. could provide bus transportation to parochial schoolStudents in the view of the court. '

4Bible reading was upheld in one cue. while distribution of the Gideon BIN: was struck down in another.

S Aid to the Salvation Army prohibited. Aid to a sectarian hospital sustained.

6Expellipg a college student for failing to attend nonsectarian religious exercises upheld. Bible reading in the public schoolugruck
down. '

?Two opinions were rendereii, with only'one decided off grounds of separation of church and state- (Students in nonpublic schools
were transported across school district lines)

4 415

8Dbibursement from certain funds prohibited. OP

9Three of the four colleges receiving the facilities grants were found to be sectarian institutions ineligible under the First Amendment
to receive state funds.

10This1819 use restricted school fund monies from bng appropriated to Lea Female College. Students in the school were as
young as age eight. Given the distinctively different nature of private colleges today it would be spurious to emphasize the cue as a
precedent

11The New York courts have liberally interpreted the constitution to allow some nominally church-related colleges to receive aid.
Pervasively sectarian colleges and universities are, however, ineligible for assistance..

12The ttorney general in this opinion determined that contracts with private colleges to educate students would not be
constionally proscribed. Colleges with secular and sectarian functions which were inseparable. however, would not be allowed to

,

cipate.

13kograrn cited favorably in dictum.
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The Educatin: Commission of the States .4. a -nonprofit

.IorganizatiOn ormed by Interstate compact in 1966 Forty-six
.states. Puert-P Rico and the,Vagin Islands are now member:.

,

Its goal is tO
i p .3v

further a working relbtionship Among governorst
state legisl rs 1, educators for the improvement of edtica-
lion. This eptht is zlis outcome of one of many commission
undertakings at alllevels of education. The commission officds
are lockted at 300 Lincoln Tower. 1860 Lincoln Street,
Denver, CO* 8p295 , ..

.

It is the policyof the bucation Commission, of the Stales' to
J

take afirrmatimaction to prevent discrimination in its policies.
prdgrams and imploymert practices.
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