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. Title 45Public Welfare
CHAPTER 1 OFFICE OF EDUCATION, DE-

PARTMENT OF HEALTH, EDUCATION;
AND WELFARE

EDUCATION OF HANDICAPPED
.CHILDREN

d'ementa lion of Part B of the Education
of the Handicapped Act

U S Office of Education,
EL \V,

_)CTION Final rcgiilZtion.
SUMMARY.' These regulation' imple-
ment amendments to Pait B of the Edu-
c.dion of .the Handicapped Act (as re-
tin ed by the Education for All Hai di
capped Children Act of 1975) by. (1)

anending the existing 1egulations bv-
kiiiing assistance to States for edilcation

naiulicapped children, (2) adding a
,aia part on incentive grants programs
,or handicapped children aged three
tlitough five,. and (3) making certain
unforming amendments to the general

*provisions for State-administered pro--
,st arns.

These regulations govern the provision
of formula grant funds to State and local,,,
educational agencies to assist them in
the education of handicapped children.

.The regulations include provisions
nich are designed )1) to assure that all

handicapped children have, available -to
them_ a free' appropriate public educa-
tion. (2) to assure that the rights of
handicapped children and their parents
are protected, (3) to assist States and
localities to provide for the education of
handicapped children; and (4) to assess
and assure the effectiveness of efforts to
educate such children.

These regulations also include the final
--kules for counting and reporting handi-

dapped children. (The child count rules
were-published in proposed form on Sep-
tember 8, 1926, and were incorporated
into the De6mber 30 proposed regula-
tions for the Convenience of the reader.)

Elo.e-ECTIVE DATE: October 1, 1977.

FOR FURTHER. INFORMATION CON-
TACT:

' RULES AND .REGUL TIONS

ihiun public Involvement throughout the
'entire rulemaking process. A description
of these steps is included in the f6llowing
paragraphs:

Before the proposed rules were drafted,
the Office of Education carried out a
massive effort to obtain comments and
suggestions for developing regulations
from interested .parties throughout the
Nation. This involved participating in

.approximately 20 meetings about the law
conducted on both a geographic and spe-

'cial interest basis. Approximately 2.200
people participated in these meetings and
several hundred comments were received.

In June 1976, the pnice of Education
convened a national' writing group of
approximately 170,)eoule to develop con-
cept papers' fol. us in 'writing the regu-
lations This group v,as composed of par-
ents, representa to, es pf special interest
organizatiops I.e., AFT, NEA, .private
schoolS) , and adinin4strators of State and
local schools, These concept papers
formed the basis for the proposed regula-
tions ,

During the months of July-November,
the Office of Education prepared several
redrafts of the concept papers and con-
tinued to seek inputs on these drafts from

rested parties.
On Dec ber 30. 1976, the proposed

rules were{' published in tilt; FEDERAL
REGISTER. Written comments and recomg
mendations on the° proposed rules were
invited for a 60 -day comment period
ending March 1, 1977, and public hear-
ings were held in Washington. San
Francisco, Denver. Chicago, Boston, and
Atlatita, Over 1,600 written comments'..were received during that period, all of
which were reviewed and ,considered by
the Office of Eaucation in preparing these
final regulations 4

The tapes of the hearings and copies
161 written comments are available for
public inspection at the Bureau of Edu-)
cation for the Handicapped, room 4921,
Donohoe Building, 400 6th Street SW ,
Washingtiki, D.C. 20202
' In addition to the above Public- com-

ment activities, the Office of Education
continued withAther public participa-
tion efforts, including:

(1) Participating in 10 regional meet-
ings of the American Associattion of
School Administrators and other region-
al meetings with the Council of the Great.,
City Schools;

) Conducting a national conference
on the regulations for administrators.of
various Stats agency prograKs for the
handicapped; and participating in meet -
ipgs at other nationdl conferences; and

(3) Participating .in a spedial s'eieslaf
meetings organized by the Institute for
Educational'Leadership and composed of
representatives of the Nationtl Govern -'
ors' Conference, the National Conference
of State Legislatures, the National' Asso-
ciation of State Boards of Education, and
the Education Commission of the:.States.

ACTION TAEEN ON PUBLft COMMENTS

PART 1006 STATE ADMINISTERED PROGRAMS

No comments were received on, the
proposetaniendments to Part 100b, and
no changes have been made.

Daniel Ringelheim, Director, .Division
of Assistance to States. Bureau of Edu-
cation fOr thellandicapped, 400 Mary-
land Ave SW., (room .4046 Donohoe
Building) , Washington, D.0 20202.
telephone'. 202-472-2265;

or
Thomas B Iryin, Policy OffiCar, Bu-
reau of Education for the Handicap-
ped, 400 Maryland Ave. SW., (room
4926 Donohoe Buildings, Washington,
D C 26202, telephone' 202-245-9405. -

SUPFDEMENTARY
, RtYLEMAISING HISTORY PUBLIC

PARTICIPATION'

DI)cause of the pot4ntial impact that
Pub. L. 94,1:42 will have on the.educa-
'Dr of handicapped children throughout
he Nation, and on the agencies that

-erve them, the Office of Education rec.-
4nized the need for intensive public
))"irticipation in the develOpment of regu-
IStions, and tools steps to insure maxi-

PAR iziaASSISTANCE TO STATES FOR
EDUCATION OF HANDL., AP.PED CiiILDREN

The Office of Education conducted a
careful review of the public comments'
received and summarized them by sub-
part and topic.

A very large number of (mum( it
dealt with specific Atatutoi y require-
ments. These comments expressed cone
corns about the statute and suggested
clidnges to be made in the statutory pro-
visions. Hocvever, because they are stat-
utory, the Office of EdUcation is not
able to make any changes in the regula-
tions with respect to those points. Some
of the statutory provisions on which com-
ments were received,. together with con-

' cerns about them, are included below:
- (1) Free appropriate public educa-

tionproblems with timelines and man-
berm about the cost of implementing thL
requirement; .

r2) Prioritiesconcerns abdut Feder-
al priorities which are not consistent
with State and local priorities;

(3) Individuhlized education pro-
gramssuggestions that the requirement
be deleted frdm the regulation unless
more funds are available for implement-
ing it;

(11 Prior notice and other due proces,
procedures concerns about the amount,
of detail in these requirements and the
time, cost and paper work invohed iu
their implementUtion;

5) State educational agency responsi-
bility for general supervision of all spe-
cial education programs in the State
concerns about labli of authority mei
other State agencies and the lack of
funds to efficiently implement the

-provision:.
(6) Child count--concerns about the

dates on which the count must be ,taken
Another large number of commenters

cited specific concerns or issues with
respect to the content of the proposed
rules. Because of the large number of '4
comments received, individual comments
have been consolidated.

PART 121MINEENTIVE GRANTS

Part 121m sets forth the conditions
under which _States may receive grants
to assist in the education of handicapped
children aged three through five. Con-
gress established incentive grants-in the
recognition that when education begins
at the 'earlier stages of development (1 )
benefits are maximized, (2)- additional
or 'jnore severe handicaps may be pre -
%ented, and (3i) gfeater long-term cost
effectiveness.ls-realkzed

Comment: An issue was raised con-
cerning the possible use- of incentive
grant funds for children from birth
Wrough two yearsbf age.

Response: Section 619 of the Act and
the,, legisletive history specify that the
use of inceptive grant funds is limited'
-to children aged three through five years
However, 'the State's entitlement under
sectibn 611 of the Act may be used, for
children frcim-birth through age twenty- '
one.

Conanent. An issue was raised as to
whether incentive grant funds may be

r
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used for administratn e or supervisory
costs.

pOliS le regulation has been
amended t ake it clear that atiminis-
tratne es e allowable.

MINI REGULATIONFUTURE
EM %KING PLANS

4The meal le
Nlo the proposed rules

c untamed the following statement re-
gai ding minimum l'egulations

The Department sees the dee'Lp.i.e,...k vt
regulations for implementing Pub L 94-142
as beiai an e:oltitamary (,rice's which will
continue mer a period' of set era! years The
actual impact,and consequence, of the stat-
utory pros isions anc)' problems which State
and local educatiolial agencies nuts' have in
implementing these provisions are not itnov.ii
at this time Therc,lute the Dopaitineut feels
that the most rational ,appio.i,11 to follow
111 to write minimum regulations at this
point, and (21 to amend and revise such
regulations In the future_as need and ex-
perience thetatf

Becatrse the Statute Is 'eery Compreliensp,e
and specific on many points. the Department
has elegy ed , (11 to incorporate the, basic
wording oy snbstance of the Statute directly
into the replations. and (2) to maid on
the 49,itstory proyistonS on:v where...-iaddi-
tAli al Int rpretgrion serns to be neee-ssitty

Although some commenters. felt that
'snore extensiNe regulations IN ere neces-
sary, many persons who responded to the
proposed rules felt that the Office of
Education had already over-regulated
and phould cut back on the rules when
they, are published in final form. At this
juncturethe Office of Education holds
to the same position that it took in the

7posed rules, and for the same reasons
set forth in Plat document.

' The Office of Education believes that
some working experieke-with this regu-
lation is essential before determining
whether there is a need to amend it.
Once the regulation becomes effectii(e
LOct. 1, 1977) and people gain experience
in implementing it, there will likely be a
series of questions raised in individual
States which could result in the develop-

, ment of policies and interaretations that
would be proposed for addition to these
regulations.
OVERVIEW OF CHANGES IN'THE PART 121a

REGULATIONS

A substantial number of changes have
been made in response to comments re-
ceived on the proposed rules. However,
few of these changes have resulted in
adding major substantive requVements.
Most of the changes are technical or have
been made in an attempt to provide
greater clarity or to add more explana-
Wry material.

txtensiVe use has been made of ex-
planatory comments in the text of the
regulations. The purpose of 'these com-
ments is to attempt, where appropriate.
to clarify or further interpreta particu-
lar rule, or to provide direetion and as-
sistance without imposing additional re-
quirements. For example, an extensive
explanation is included under the excess
cost requirement and an example is
given on how to make the computation
under that requirement

a

I

RULES AND REGULATIONS 42-175

I
ORGANIZATION OP HEGEI,ATION8

Three parts' of Title 45 of the Code of
Federal Regulations ace aineXed by this
document.

(1) PSrt 100b--State Administered
Prow ams This include. certain conform-
ing amendments to the regulations under,
section 4341b (1) (A) of the Gene1,0 Ed-
ucationyrovisicIns Act

yr Part 121aAsststan". to Stales
...toiEdiwatton Of Handcapped Children.
T11:s 1s (I.ticlecl into seven subparts. (A ).
0n:oral. B State Annual Program
Plms and LocaltApplications. (C) Serv-
ic^s, (D. Pi hate Schodls. 1E1 Procedural
Safeguaid:. iF) State AG:Ministration.
and Allocation of Funds and Re-
port,

(3, P..i t 121mIn centl.. (. Grants. This
gut ei its the administration of the incen-
tive grants program for handicapped

, children aged three through five, au7
tholi7eci under section 619 of the Act.

ANALYSIS OF REGULATIONS

Appendix A or Part 121a includes an
analysis of each subpart, which 1) dis-
cusses significant comments received
and the action taken with respect to
those comments, and (2) explains the
basis for any changes made from the pro-
posed :tiles published on December 30,
1976

. "Ioricsi INDEX

Appendix B of Part 121a includes an
index of the major topics in the regula-
tions (e g . free appropriate public edu-
cation, priorities. and individualized ed-
ucation program) and the specific sec-
tions under which each term is used.

Nor The Department of Health, Educa-
tion, and Welfare, has determined that this
document contains a major proposal requir-
ing preparation of an Ecqnomic Impact
Analysis (EIA; Statement under Executive
Orders 11821 and 11949 and OMB Circular
A-107, and certifies tkat an Economic Im-
pact Analysis has been prepared However.
because the portion of this regulation in-
volving major costs Is virtually identical to
the content of subpart D of the regulation
issued on discrimination against the handi-
capped under section 604 of the Rehabilita-
tion Act of 1073 (45 CPR Part 84; publishbd
may 4, 1977, at 42 FR. 22675), the Department
has determined that (a) this regulation in,
voives no substantial costs not imposed b4
Part 84 and (b) the pertinent parts of the
EIA Statement for that regulation meet the
EIA requirements for this regulation Both
regulations impose the followinp require-
ments: (1) appropriate education to handi-
capped children, (2) identification and eval-
uation of handicapped children; and (3)
procedural safeguard$ for handicapped chil-
dren and their parents
(Catalog of Federal Domestic Assistance
Number 13.449. Education of Handicapped
Children, Part B ).
Dated' August ;2. 1977

JOHN ELLIS.

Act,ingU S Commissioner
. of Eplation.

Approved August 15, 1977.
HALE CHAMPION,

Acting Secretary of Health,
Educati9,n, and Welfare.

Title 45 of the Code of Federal Regu-
lations is amended as follows:

PART 111190bSTATE ADMINISTERED
PROGRAMS

1 In P.,It 10(o t 100b 17 is ret heti to
read as, kilo

I 01)i). lb; (A. 1111.11 .111011.1111)11..

. a The er.ei al application of a State
must meet the requirements of section
431, b( Ili A of the General Education
Provi,ioris Act

A State does not hate to e-'1511;t
its general application.
(20 us C 1232cibi (1)(A)

(c)11) The facia mg star ut es,require
that a State must submit certainzproli-
sions to the Commissioner which are /
similar to provsions in the general ap-
plication.

(2) Subject to paragraph (d) of this
section, if the Commissioner has ap-
proved a State's general application. the
State does not have to submit the pi ON f'-
sions required under the folloa ing
statutes.

ti) Compensatory education. Section
142(a) (2) and (3) of Title I of the Ele-
mentary and Secondary Education ALt.
of 1965; ,as- amended.
(20 II-sc. 1232c(b)(1)(A)(11) (II), (III) )

(ii) School library resources. Section
203;(a) (5),' (6) and (7) of Title II of
the Elementary.and Secondary Educct-
tign Act of 1965, as amended.
(240 ,II.s.C. 1232c(b) (1) (A) (ii) (II), 11111,
and (w) )

Supplementato editcational cen-
ters and 'services; guidance, cqunseling,
tzild testing. Section 3051b) (9) (B), (10).
arid (11) of Title II of thevElementary
'and Secondary Educatiop Act'of 1065, as
amended. -
(20 IISC 1232c (b) (1) (A) Oil (II), (III)
and (IV) )

(iv) EducattOn of the handicapped.
Section 613)aS (7)(A), (9) (B), and (10)
of Part t,B of the Education of the Handi-
capped Act, as amended. .

.(20 OS C 1232c(b)(1)(A)(11) .(II), (My
and (IV) )

Iv) Adult education. Sebtion 3061a)
16) and (7) of the Adult Education Act,
its amended.
(20 ESC 1232c(b1(1 ) (A1 (n) (II), (III)

vii Strengthening instruction in aca-
demic subjects, Section .1004(a) (2) and
(3) of Title X of the NationarDbfense
Education Act of 1958, as.amended.
(20-7DS C 1232cEb) (1,) (A) (ii),

(ilia State reading, improvement prod
grams. Section 714(a) (10) of Title VII-B
of the Bdtfcation Amendments of 1974. 3

420 II.S.0 1232c(b) (1) (A) (ii)
(dl el) The gerieral application does

no change the legarsubstance of tlid
provisions listed under paragraph )c) 27,
of this section.' -
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12.116 RULES AND REGULATIONS

2) If a provision listed in paragratth
c 2) of this'section is different in word-

ing from an assurance in the general
applicirtion, the provision listed in that
paragraph governs any question of com-
pliance with the assurance
120 USC 1232cibi (11(13)111, (Br
111).

2 In Part. 10Ob. 1100b 35 is 1 e.(.1se. to
read as follows:

1001).35 Effecibe ti:ite 0r
pl.m, or amendment.,

of work, is incurred by a recipient
date it makes a bindmg written connInt-
ment.

in Federal funds are available only
for obligations nicurreci under

(1) A State plan approved by the
Commissioner tin the case, of the pro-
grams set forth in 100b.10 other than..
Yhose referenced in § 100b 15(a) : or

( 2 A general application and an an-
nual iirogram plan approved bythe Com-
missional in the case of the programs
referenced in 100b,15( a) )

( b A State plan, general application.
annual program plan, or amendment to
any 01 them, is effective on the date the
/State submits it to the Federal Govern-
ment in substantially improvable form
Iloa c,,et the e'ffectne date cannot be-
einher than the first day of thefiscal pe-
riod for a hich it is submitted. '

c The Commissioner sends the State
Pgelict a notice of approt al. includi
notice of the effectne date, when the
application. plan, or amendment- is ap-
proved

'id) Federal funds ale not available for
ohligatibn by a State or local agency be-
fore the effectite date of the State plan
31 annual program plan yvinchever rs
submitted under paragraph (a ) of this'
section) If funds are expressly made
available by statute for the development
of the State plan. general application,
or annual program plan, the first sen-
tence of this paragraph does net apiily
to obligations by the State for that pur-
pose.

U_SC 1221e-31a) (11 )

3, In Part 100b, 100b 55 is ref iced
to read.as follows :
§ 1001).55' Obligation b$ Ieripii fits.

(a) Period for oblzaation Federal funds,
tthich the Federal government may ob-
ligate_durnig a fiscal period remain at ail-
able for obligation by State and local re-
cipients through the en'd of that fiscal pe-
riod. Federal funds made available for
constrdction of facilities remain avail-
able for obligation by State and local
recipients for that purpose for -a reason-
able period of time as determined by the
,Commiskioner'

(b) Carryovers In accordance ttuth'
section 414(b) of the GOneral Edlication
PrOvisions Act, any Federal funds which
are not obligated by-State and 'local -
cipients bef6re the end of the fiscal p
rtod under paragraph (a) of this see-
non' remain available for obligation 83r
those agencies for one additional fiscal
year

1c r. Determinations of obligation.
An obligation for the acquisition of real
or'personal property. for the construe,
Lion of faciliyles, or for the performance

1

-

(2) An obligation for personal- Services,
for services performed by publicutilities,.
for travel, or for the rental of real or per-
sonal pi operty, is incurred by a ,recipients
On the date it, receives the services, its
Personnel takes the travel, or it uses, the
t'nted property.
120 USC 1221c(a.. 4,225(b) 1222c1bitl)
(.9)411)111i r, ,

.4. Part, 121a revised to read as 121a 150follows:

PART 121aASSISTANCE TO STATES FOR
EDUCATION ,OF HANDICAPPED CHIL-
DREN

Subpart AGeneal

138 Other iederai progiams
1218.139 Comprehensive system of person-

nel development.
121a 140 Private schools
121-a 141 ReCormy of fund, fu ns3l,ts.sined

children
121a.142 Control of funds and p 'pert%

421a 143 Record, map
121a 144144 Hearing on application
1218115 Prohibition of cunitninglitig
Ilia 146 Annuat'evalnation
12Ia 147. State arli.17-,ory panel'
121a 148 Policies and procedure, fr-Ti. use of

Part13' funds
121a f49 De,,,ription of use of Pat t B tunds

Nondicrimination and employ -
anent handicapped itratic id-

121a 1 Athiltio: 11 11)1u/1114(.10a if the
State- educational agency pro-
%ides direct service.,

.PZ":ZP,,E .41.pt.icAa1Lrrv-, AND OFNI,RAL,,
I'ROVLAGNS REGL'i ATIONS"

Sec
121a 1 Ptir)o,e
12Ia .ppkifca'mlitt tto States total: and

innate 't envies
121 .1 Gene! al piston; e;Itla

INITTNS
121a 1 Flee appropriate pubti. edot-ii' :, .,

N12Ia
5 Handicapped nildren

,1%21a 6 Include
124a I` Intermediate eciticationai
121a8 Local educational agent. -

121a cl Nitrite language
121a .o' Parent
121a 11 Psiblic agenc.
121a 12 Qualified
121a,13 Related sert iCes

'121a 14 Special education
121a 15 State

Subpart 8State Annual Program Plans and
Local Applicatibns

= ANNI.\'L PROC.RAM PLANSGENERAL

121a 110 Cbnditton of a-,sistance
121a III Content, of plan
12pr, 12 Certification by he State educa-

tional a&encc and attorne:
general

121,1 113 Approval di,appkot al 3

121a 114 Effecthe period of annual psogritin
plan.

ANNUAL PROGRAM PLANSCreNrs
121a 126 Public, participation -

121a 121 Right to a free appropriate public
education

121a 122 __Timelines and ages for free appro-
priate publie education

121a 123: Fulreducational opportunity goal
121a 124 Full educational opportunity goal

data requireitent
1211 12') *Full edficational opportunity gbai

tinie table
121a 126 Full educational opportunity goal

.- facilities personnel an/1 sort -
ides

121a 127 Pricsities
121a 128 Rietifffication location, anciel-al-

nation of handicapped children.
121a 129 Confidentiality of personally Iden-

tifiable Information,
12Ia 130 Individualized education pro-

grams
121a 131 Procedural safeguards
121a 132 Least restrictite environment
121a 133 4Drotection in evaluittion prove- ,

dares
1213 134 Responsibility of State .education-

-al agency for --all educational t
programs.

121a 135 Monitoring procedures
121a.136 Implementation procedures-' -Sta,te

educational agency. 121a
1215 137 Procedures for consultation,

Lt,. Etrit,.. Ac.r:scr APPLIt uriox,-.--
GENEF211,- '

121a '80 Subrin,,ion of application
12Ia 181 Responsibilities of State edit( ft-

tional agency
121a 182 The-excess cost requirement,
121a 183 Meeting the excess Cost Te,11111-

mem ,

121s 184 ..'11,,Cess co>tscompulatiot. of min-
imum ilDIGZIIIZS

:31,3 185 Computation of erce,, eon-
,olidatecl application'

12.1s. 156 Exec,. costslinnetion on use of
, Part II fund,

121a 144 ConsolitP.ted applications
12111.191 Pavmene, under consolidated ap-

plications
1215 192 State regulation of consolidated

applications
1215 133 Sfate educational agenc appro:al.

-,d1sapproval
1218 194 Withholding
Lot AL EDLC iTIONAL AGENCY ar'41( AI

# CONTENTS.

1213 220 thud identification
/215.221 Confidentiality of personally Men-

, tillable information.
121a 222 Pci, educational opportunity goal.

12Ia 223 Fatneiilliejlthea.lePer;onnel. and services
121a.224 PersOnnel development
121a225 Priorities

226' Parentqw:64-ement
121227 Participation in regUlar education

-programs
1218,228 '131thlic control of funds'
12Ia 229 Excess-cost '

121a 230 Nonsupi3lanting
1215.231 'Comparable services
1218 232 Informationreports
121a 2 3 Records
'121e2 4 -Public participation.
121a2' 5 Ina. Idualized ethicaton program
121, ..36 Local policies consistent Ss ith sta-

Aute
121a.237 Procedural safeguards
12ra 238 use of Part B funds
1213 232 Nondiscrinfination and employ-

molt oy handicapped individ-- ttals ,

1213 240. Other rA piirements"

ApPiA4kikot.1 va SECRETARY OF INTERIOR
'121a...i60 Sub is.1,ion of 41nntial 'application.

rot.al
121a 261 Pu lic participatiOn
121,e 262 U e of Part B fund,'
121a 263 r pplicable regulations,

PARTICIPA'60N,

12 la.280 hearings before afli,Ptin
annual, program plan

Ills 211 _Notice
82 Opportunity to participate, com-

ment period
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1.;1a 2113 Review of public couudenls before 121a 45
adopting plan.

)21a 284 Publication and Mailability of,ap- 1:21a.45
proved plan.

. 121a,45Subpart CServices
FRI F APPROPRIATE PUBLIC DDIN.ATION , 12Ia 45

121a,45

1 Stata educational agency responsi-
.15111taj,,

2r Localtdiroationai agency responsi-

3 'Veteran nation of needs, number of
children, and types'of,services.

4 Servicsrfarrangenunits '
5 Differences in services to privafoIll,. 300 Timeliness for free appropriate,,

p Male education. ' , r
191,1 301 Fro

12191/2.1 Re
121a 303 'Proper functioning of

1-1;1.45appropriate public' uca-,
nik-metliods and payments a

121a 45identlai placement.
ring aids, 121445

12,Ia 304 Full educational op rt unity goal
121.1 16#2 la 305 Program options.

schoolliandfiapped cpildien
Personnel.,

r(1
8 Prohibition of segregation
9 Funds'and proPerty not Jo-bench;

,, privo/eschool
0 Esistin`g leverof ilistruction

12Ia 306 llonacademic servict/ Subpart EProcedural Safeguards-

12177--

121a 55:. W." req ;in rim; regdrelii.g
SvprIenientang an implanting ,

ith Part B funds.
, 121a 590 Withhold:Jig paymen s
12Ia 591 Reinstating payments.
121a 592 ,Public notice by State and- local

educational agencies.
'12Ia 5.9.3 ;tadielal review of Commissicsier's

mai action on annual program

Subpart F7-,State Administration
STATE ahfUCkNONAL AGENCY
131..SPpNSISPLIIII,S, GENERAL

,t,pUU for all educational' ,
programs, /

and Cs ITIat.1011 activr-I,'
Adiv.lun of complaint procedures

13,,,v OF FUNDS

Federal fliads for State adninlys-

121a 307 Physical educatten ., 121a fiial
. - Di E PROrEsS PaoczetreAs' TOR PARENTS AND

e,PRIORIEILS IN THE USE OF rAar,j31017Nus - C II ILDR E.N. 1. .' 1 tIn't '502

121a 320 Definitions of first priority 011- 42.1a 500 Deflintions of. "Conseil t*,,;evalirl. . ,

. . -

dren" and second priority chit- tam *, anti "personally idelititi- '
dren " Able". , 121a t,20

121a.321
12Ia 322

12 la.323
121a32,4

Priorities. .1215,50PFirst priority children.,- school year
1977-1078, 1'214,502Services to other children 121a,503Application of local educaliOnal
agency' to use funds for the sec- 1 , 21a, 504and priority

. 121a.545
INDIVIDUALIZED EDUCATION Plvicavms 19Ia:506

1,, 12 la.340 Definition la 508
1.215 607

121a 341 -State educational agency respon- 121a 509
. 12Ia 510

.

Oeneral& reralVonsin410- of ,pUdiolle
agencies.:

to examine records
Independent mbiciitronhiP OVRIlla.

Pita' pNent culient
Colifeni, of notice
Impartial due process hearing .

impffftlal hearing officer
Hearing rights. '
Hearing decisio1Y, appeal.
Administrative appeal: impartial

121a 621
tration.

AlloWable costs.
STATE ADVISORY PANEL

12Ia 650 Estabilsitinent
121a 651 5.1embefiship.
121a652 Advisory panelfunctions.
121a 853 Mb iSory panelprocedures.

Subpart OAllocation of Funds; Reports
ALLOCATIONS

12 ia 70t1 Special definition of the tei ni
121a 342 When , individualised edtication review State.

programs must be in effect 2 71621a-511 Civil action
121a 343 Ne . !ha 512 `Timeliness and convenience of
.121a,344 .v,--,: hear higs and seviewa.
121a.345 12Ia 513 Child's status during pieetedinv

..ilia 346 1215 514 Surrogate ,parents.

stings.
Participants in meetings
Parent participation.
Content of individualLad ecita.a-

Non program.
121a 347 Privateschool placements.,
121a 348 Handleapped.children inVarochial

or other private schools, '
12Ia 349, Individualized education pro-

graniaccoun
DIRECT 'SERVICE BY THE STATE DEC'14.TIONAI.

AGENCY 1

121a 360 Use of local educational. agency
allocation for direct,servIce,s.

121a.361 Natint find location of services.
12Ia 370 Use of State educational agency

allocation for direct And support
v services,

121a.3.71 State matelfing,
121a,372 ,Applicability of n'onsupplanting

, ". requirement. a

COsurfttliZNSIVZ SYSTEM OP PERSONNFI
DEVELOPMEIP2'

4214.486. 4'Cope of system
121a.381. Participation of,other agencies and 121a.560

"institutionsi.,', 121a.561
o 12I ,a 562121a 382. Inserytce training.

12 la.5614215.343, PersOnnei development plan.
° ,121a,384 DLsserniriatlini: 121a.564,

121a,388- .Adoption of educationa,1 practAes. 12Ia 565
1214-286' Evaluation.

121a.560121a 337 TechnicWaSsistance to local edu-
1214.567, catfonal agencies.

Subpart DPrivate Schools 121a.5338

ItANDICAPPED CHILDREN IN PRIVATE SCHOOLS 121a 569
12Ia 570PLACED OR REFERRED BY PUBLIC AGENCIES
121a:571

121a 400 Applicability of 121a.401-12Ia - 124a, 572
4(V.

121a 401 Responsibility of Stitte educational,
agency.

121a.402 Implementation by State educa-
,tional agency.

1215.403 Placement of, children by parents,
,HANDICAPPED CHILDREN IN PRIVATE SCA/5LS
NOT PLACED 95 REFERRER BY PUBLIC laNctss

121a.450 Applicability Of Si 1215451-121a.-,
4 121a.583 Initial decision; final decidon. apprIppriateripublic education which
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PriorEctlest .na !VALUATION PROCEDURES'
't

Ina 5j0
1214.531 Preplacement evgluation*
121a 53.2 Eglitlat1011 procedures. ,
121a.533 Iplacemefft procedures,
121.a 854- Reevaluation

LEAST 'RESTRICT*E ENVIRONMENT

121S.550 amoral'
121a.551 continuum of alfern place-

s , meats. ,
121a.552 Placements, ":
121a.555 Nonacademic settings.
121a.554 .Children public or -private in-

' stltutions.
121a 555 Technical assistance and training

actiVitte .
1215 556 Monitoring activities

CONFIDENTIALITY OF INFORAIATION'

r

Definitions.
No,lice to parents.
Abeess rights.
Record of-access .

Records on more than. one child.
List of types arid locatjons, -of in-

formation, ,

Fefs.
Amendment of records at Parent's

request
Opportunity for a hearing.
Result...of hearing.
Hearing procedures.
Consent
Safeguards.

121a.573 Destruction orinformation.
,121a.574 Children's rights.

1215.575 Enforcenient.
1215.576 .Office of Education. -

OFPICE EDUCATIQN PROCEDURVa

121a.580 OppOttunity for a hearing.
l2 la 581 tearindInniei,
121a 582 Hearing 'proeettures

I la. 01 State entitlemunt. formula ,
Aria '702 Limitations and exclusions
121a 703 Ratable reductions.
ltlla 704 Mid harmless prortision
121a 705 Within -State distribution. liscab

year. 19,78. , /
121a 706 Within -State distribution: fiscal

'year 1979 and after.
121a,7071 Local educational agency, entirre-

rnent: formula
1215 708 Reallocation of local educational

agency funds.
.121a.709 Payments to Seclaary of Interior!
121a 710 Entitlements to pirisdictioni.

REPORTS

121a .U0 An.ival report of children served
report requirement.

121a 751 Annualreporl, of children, served-
informatiob required in the
report.

121a 752 Amnial report of children 'Served
certification.

121a 753 Annual report of children served
criteria for counting children.

121a 754 Annual report of children served.
other responsibilities of tile
State' educational agency.

APPENDICES

appen'l ix AAnalysis of Final Regulation.
(45 OFR Part 121a.) Under Part B
of the Education of Abe Handi-
capped Act.

Appendix BIndex to Part 121 a.
Anriroarrv: Part Bef the,EducatIon of the

Handicapped,. Act, Pub. L. 91-230, Title VI.
as amended,.89 Stat. 776-704 (26 U 8.0. 1411-
1420) , unless otherivise voted. 9,

e

° Subpart A-,General

PLIRP-05E, APPLWABILITY, AND GBNERAL
PROVISIONS REGULATIONS

§ 12111,1 'Purpose.
The purpose of this part is:
(a.). To insure that alf-tandicapped

children haVe available to them a free

K
4
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eludes special educ atiortnnd related say-
,

Participating agency (Section .1 una 560 of
ices to meet their unique needs, subpart E)

, (b ) To insure that the rights of Personally identifiable (Section 121a500 of
handicapped children 'and their parents Subpart E)

Private school handicapped children (sec-are protected, - , Y.
tion 121a.450 of Subpart D)

--: c 1 To assist States and localities tor_c,bit,
eimetise (Section 121a 503 of SubpartPros Me for the education of all handl- B) . . .capped children, and Sedonci, priori ty.ch tldren (Section 121a,320 (b)- td) To assess and insure the effectivd-- of Subpart C)

nessoP efforts to educate those children. Special definition of "State" (Section
121a.700 o( Subpart Di

Support services (Section 121a 370 (b)i(2) of
Subpart,C)

§ I 21a.1 Free appropriate public edu-
cation.

As used in this part, the term "free
appropriate public education" means
special education and related services
which.

(a) Are provided at pNiblic expense, un-
der public supervision and direction, and

ithou,t charge...".
A b) Meet the standards of the State

Oducational agency. including the re,,-
quirements of this part,

c) Include preschool, elementary
school, or secondary school education in
the State involved, and

d) Are provided in cdnfoi'mity with
an individualized education progqua,
which meets the requirements under

121a 340-121a.349 of Subpart C.,
(20 1J S.G. 1401(18) )

§ 121:t.5 Ilandicapsfed children.
)a) As used in this .part, the. term

" handicapped children" means' those
children ;evaluated in accoakance with
§§ 121a. 530 -121a 534 as being Mentally
retarded, hard of hearing, (Mai, speech
impaired, visually; handicappdd,,sesiously
emotionally disturbed, orthopedically
impaired, other health impairedt deaf-
blind, multi-handicapped, or as having
specific learning disabilities, who because
of those impairments need special edu-
cation and related services.

(b) The terms used in this definition
are defined its follows:

(1) "Deaf" means a ting imnairL-
ment .which is so Severe at-the-child
is impaired in Processing linguistic in-
formation through.hearmg, withr with-
out amplification, which adversely affects
educational performance.

(2) "Deaf-blind" means concomitant
hearing and visual. impairments, the
combination of which causes such severe
communication and other developmental
and educatronal.piroblems that they can-
not be accommodated in special educa-
tion programs solely, for deaf or blind
children.

(3) "Hard Of hearing" means a hear-
ing impairment, whether permanent or
fluctuating, which adversely affects a
child's educational performance but
which is not included under the defini-
thin of "deaf" in his tesction.

(4) i'Mentallx tarded" mean
icantly stibaver general 'in ilectual
functioning existing concurrent with
deficits in adaptivp behavibr and mani-
fested during the developmental, period,
welch adversely affects a _child's edlica-
tionalperformance.

1,20 S C. 1401 Note

121.1.2 Applicability to State, local,
.and priNate agencies.

(a) States 'This part applies to each.
State which' 1-,eceives payments under
Part B of the Education of the Handi-
capped Adt

1)) Public agencies nithin the State.
The annual program plan is submitted by
the State educational agency on behalf
of the State as a ,whole. Therefore the
provisions of this part apply to al
cal subdivisions of the State tha are in-
solved in the education of handicapped
children. These would include: (1) The
(State educational agency. (2) local edif-

ational agencies and intermediate edu-
tional (3) other State agencies

Meschools such as Departments of
tal Health and Welfare and Stale

schools for the deaf or blind), and (4)
State correctional facilities.

(c") Privateschools and facilities. Each
public agency in the State is responsible
for insuring that the rights and protec-.

1tions under this part are given to chil-
dren referred to or placed in private
schools and facilities by that public
agency.

'(See §§ 121a 400-124a 403 )
(2Q T3 SC 1412(1), (5)-, 1413(
(4) (B).)

1.1 1413(a)

Co4nment The requirements of this part
' are binding on each public agency.that has

direct or delegated authority to provide spe-
Cial education and related services in a State
that receives funds under Part B of t
regardless of v,hethef that agency is
trig funds undersPart S.

§ 121a.3 GenerM provisions regulations.
Assistance under part B of the Act is

subject to Parts 100, 10073, 100c,'and 121
'of this chapter, which include, definitions
Etna requirements relating...to fiscal, ad-
ministrative, property management, and
other matters,. -1

(20 TJSmC. 1417(b)

Devarimosts
4 eomm-ent Deffnitions of terms that are

used throughout ese regulations are in-
cluded in thla sub rt, Other terms are
defined in the specific bparta in which they
re used Below is a t of those terms and
the specific section and subparts in which
they are defined:.
Ccpsent (Section 121a.500 of Subpart E)
Destruction (Section 121a.560-of Subpart E)
Direct services (Section ,121a.370(b) (1) of

Subpart, C)
Evaluation (Section 121a.500 of Subpart E)
First priority children (Section 121a 320(a)

of Subpart.C)
'Independent educationil evaluation (Sec-, tion 121a403 of SubpArt E)

, Individualized education prograre. (Section
121a.340 Of Subpart 0)

1(s,

(5) "Multihandicapped;' means con-
comitanf, impairments (such as mentally

e1 tarded- blind, mentally retarded-ortho-
Pedically` impaired, etc.), the combina-
tion of which causes such severe edu-
cational probleni% that they cannot be
aCcommodated in special education pro-
grams solely for one of the impairments

term 'does not include deaf-blind
children.

(6) "Orthopedically 'unpaired" means
a severe .orthopedic impairment which
adversely affects a child's educational
performance. The term includes impair-
ments caused by congenital anomaly

g , clubfoot, absence of some member,
etc ) impairments caused by disease
(e.g. pohomyelitis. bons tuberculosis,
etc.), and impairments from other causes

g cerebral palsy, an-mutations, and
fractures or burns which cause contrac-,
tuDes).

"Other health impaired" means.
- limited strength, vitality or alertness,

due to chronic or acute health,problems
such ,as a heart condition, tuberculosis.
rheumatic fever, nephritis, asthma,
wide .cell anemia, hemophilia, epilepsy,
lead poisoning, leukemia, or ,diabetes.
which adversely affects a child's edusa-

berformance. .
(8) "Seriously emotionally disturbed"

is defined as follows;
i) The term means 'a condition ex- -as,

si

hibutitg one or more of. the following .
characteristics over a long neriod of time ' ,
and to a marked dbgree, which adversely- ,,..t,*t/

, FYaffects educational performance:
(A) An inability toelearn which can

Ant_ be explained' by intellectual, sensor;
or health factorS;
*".(B) An inaiiility to build or maintain

satisfactory interpersonal relationships
with peers and teachers;

(C) Ina pptopriate types oi behawior or
feelings unde,r normal circumstances;

(D) A general pervasive mood of un-
happiness or depression; or .

(E) 1 tqndency to develop physical
syinptoms or-fears associated With per-
sonal or school problems.

fill The term includes childten who
are'schiz-Onlirenic or autistic. The term
does not include children who are so.-
daily maladjusted, unless it is deter-
mined thal they are seriously emotion-

. ally disturbed.
(9) "Specific lea ins disability" .

basic
a disorder in one or more of the

basic psychological processes involved in
understanding or langnage,

ispoken or, wrtten,.1» h may marillte.4
itself in a.n imperfect ability talisten,
think, Speak, read, write, .spell, or to-do
mathenjatical calculations. The term i1U-
Ciudes subliXqztlitions as perceptual
handicaps, bra injury, minimal brain\,
disfonction, dyslexia, and developmental'
aphasia The term does nbt include clnl- ' -
dren who have learning problems which
are primarily the result of visual, hear- `1 d
frig, or motor handicaps. of mental re- ,

tardation, or of environmental, cultural,
or economic disadvantage.'

(10)' "Speech impaired" means a com-
munication disorder, such astatuttering,
impatred .articulation, a language ini-)
pairroent, or a voice impairmena,.which

t
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, aciveisely affects a child s cuucationpl
performance,

11) "Visually lupdicapped means a
isual impairment telitch, even with cor-

iection, adversely.aitects a child's educa-
tional perftrinance..The term includes
both partii-tkr seNnpg anclblinci children
20 U S C non (, (15, i

12 la.(' Ilichide.-
As used' in this )part, the ter n- 'in-

clude" means that the items namedare
not all of the pd sable items that. are cov-
ered, wh.sther like or unlike the ones

"named. .) . 4

(20 USC 14171101 )

- r § 12 1.1.7 Inn ralediate.441114.tfional unit.
f As used in th part, "the.term "inter-
mediate educata al unit" ;Aeons any
public authority, ther than a lOcal edu-

, atiolial agency, which'
(a) Is under the general .supervision

of a SI& educational agency;
(b) tablished ty State law for the

purpose of providing free public educa-
tion on a regional basis; and

tc) Provides special education atid.rp-
lated services to handicapped children
within that State.
t 20 IT S C 1401(22) I

§1 2 I a.8 Local educational agency.
(a) As used In this part, 'the term

"local educational agency" means a pub-
lic board of education or other public
authority legally constituted --within a
State for. either admirustrative control
ordirection of, or to perform a service
function for public elementary or second-
ary schools in a city. County, township,
school distiict. 'or other political subdi-
vision of ,a State. 9r such combination
of school districts or counties as are rec-
ognized in a State as an adnfinistrativ.e
agency for its public elementary or sec-
ondarschOols. Such term also includes
any ther public institutiqn or agency
having administrative control WI direc-
tion of a public elementary.or ,secondary
school.

tb) For the purposes of this part, the
term local educational agency" also in-
cludes intermediate educational units. .
(20 USC' 1401(8) ) ,

§ 121 Nathe
As used m this part, the term "native

language" has the meaning given that
term by section 703( a) (2) of the Bilin-
gual Edudation Act. which "provides as
follows: .

The ter "dative language", when used
with kferesce to a person'of limited English-
speaking ability, means the languagenor-
mally used by that person, or in the case
of a child, the language normally used by
the parents of the child. , ld

° (20 U S C 880bL1 (a) (2); 1401(21)4

Cornyhent Section 602(21) of the Educa-
tion of the Handicapped'Act states-that the
term "native language" has the same mean-
ing as the definition frond the Billingtitul Edu-
cation Act. (Tile term Is used in the prior
notice and evaluation sections under 4 121a.-
505(b)((2) and S 121.a 532(a) (11 of Subpart

1

.
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E J Iu using the term, the ALt does not pre-
ept\the folloMng means of communication:

(1) In all direct contact with a child
(mow ing evaluation of the child), com-
ninnies, on would be in the language nor-
mally us by the child andt,not that of the
parents, there is a difteience,bettteen the

(2) If a pN' sou i, cleat or blind, in iniS no
written language% the mode of comniuniLa-

\ t ion would be that normally th.ed by the
peit.-am isuith a:, sign language hi,iil:e, of

oral omintimcation

§.121a.10 ' l'a rent.

As used in this Vart, the tom "paient'.
means parent, a guardian. a person
acting as a parent of a child, or a surrd-
gate liareht whd has been appointed in
accordance. with 121a 514. The term
doe's not include the State if the child
is a ward of the State.
(20 LISC 1415.1

CoMment. They torm "parent" is defined
to include personsteting in the place of
a parent, such as a grandmother or step-
parent with whom a child lives, as well
as persons who are legally re possible for
a child's welfare.
§ 121a.) 1 Publit)

As used in ting part, t ne term "public
agency" includes the State educational
agency, local educational agencies, inter-
mediate educational units. and any other
political subdivisions of the bate whiCh
are responsible for providing" educatIon
to handicapped children.-

14 7'(20 USC 1412t2)(3), l412(61. 1424 a) I
§. 12 l'a.12 Qualified. . AP,

As used in $his part, the term "quali-
fied" means that a, person has met Slate
educational agency, approved or recog,
nized certification, licensing, regist17 4-
hon. or other comparable requirementss
which apply to the area in whicikhe or
she is providing special education or res.,
1Rted services.

- ''(zouSc 14170)) )
1.21a.13 Related .orl iets
la) As used in this part, le term, re-

lated services" means transportation and
such developmental, corrective, ancLother
supportive services as are required to

' assist a handicapped child to benefit
from special education? and includes
speech pathology and audiology,nsycho-
logical services, physical and occupa-
tional therapy, recreation, early Identifi-
cation and assessment pf disabilities in
children, counseling sehices, medi-
cal services for diagnostic or evaluation`
purposes. The teem ,silsaAicludes school
health services,..social v.terk services in
schools, and parent counseling and train -

lb) The'terins used in titi:tdefinitiOn

I

' 12 17 9

,en, Pi oKision of habilithtn activities
such as language habilitation, auditory
training, speech reading 111p-reading!,
hearing ealuation, and speech conserva.-,,
Lion,

in Ci.c.ition-und administiation of
pi (N,' hull:- 101 pie: ention of hearing loss;

\ Counseling anci guidance of pupils.
pal cuts, alickttaclicrs.regarding- hearing
In,' and ktif'r z.. ' 6

:I, Otte:in:nation of the eliticts need
for gioup and nicht idual amplification.
:,eTecting and fitting an appropriate aid
and et aluating the effectiveness of gn -
i)ufica r ion

121 "Counseling Services" nieans-sei'v-
ices provided by qualatlecl social workers.
psychologists guidance counselors, or
other qualified persorinel.

(31 "Early identification" means the
implemenCation of 0.' tOrmal plan for
identifying a disability as early as pos-
sible in a child's life.

141 "Medical services" means services
provided by a licensed physician to de-
termine a child's medically related
handicapping conchtictiIvOich results in
the child's need for special education and
related services.

(6) "Occupational therapy" includes
i) Improving, developing or restor-

nig funettoils impaired or lost through
illn ss, injury, or deprivation; ,

(ii , Improving ability to. perform
tasks for .independent functioning when
funct ons are impaired or lost; and

(ii Preventing, through ,early inter-
vent n. initial or Ittrther impairment 6 r
loss of function.

(6) "Parent ccurrseling and -training'
meanaAssisting parents to understand-
ing. th special needs of their child and
proyidi g parents with information
abolitc ild development:

( 7) "Physical therapy" means services
provided -by A qualified physical thera-
qnst. t

;(8) "Psychological...Services" include
(ii' Administering psychological and

educational tests. and 'other assessment
procedures;

,
(11 ) Interpreting assessment results.
r in 1 Obtaining. integrating, and inlei -

preting information about child behavibi
ami_conditions relating to learning.

(iv) Consulting with other staff mem-
beis in planning school programs to meet ,

'the special needs of children as indicated
by psychological tel,ts, interviews, and
behavioral evalpations; and

Iv: Planning and managing a prograth
of psychological -services, including psy-
chological. counseling for chilp(en and
parents.

(9) :Recreation" includes.
10 Assessment of leisure function,
id) Therapeutic recreation services.
(iii) Recreation programs in schools

ana comtnunity agencies; and'
(iv) Leisure education. '
k 10) "School health services ' means

services provided by a qualified school
nurse or other qualified person.

t 11) ."Social work services in schools"
include: -

ti) Preparing a social or development-
al history on a handicapped child:.

are defined as follows:
(1) "Audiology" includes:.

, (i) IdentifiCation of children with
hearing loss; , i,

(ii). Determiztation of t e range, na-
ture, and degree Of hearin loss, includ-
ing referral for medical o other profes
sional attention for the habilitation of
hearing; r

,
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(iii Group and individual counseling
with the child 'and family:

Working with those problems fn
a child's living 'situation (home, school

cominUtiV) that ,affect the child:s
,irastinent in school, and

Mobilizing school-and community
ri,c es to enable the child to i eceive

in benefit froin his or her educa-
r prof; am. ,

24 -Speech' pathology" includes'
1, 1,,ientification ,of children with

;) ach or language disorders;,
1: Diagliosis and appraisal of spe-

..peec;11 or language) disorders,
ilL Referral for medical or other

otessional attention'necessary for the
: "ilitation of speech or language chs-
o'

rt-, .sions of speech and lan-
e for thelhabllitation' or

're ("Talon of compunicative disorders;
:Id

Counseling and guldance of pa-
- -tits childran, and teachers regalding

,deecli aftd disorders
13 "Transplrtation" includes-

.1, Travel to 4nd front school and be-
; evil schools,

011) Travel me around school
1":Idings, and .

.111 Specialized equipment such as
1)'ecial or adapted buses, lifts,' and
13 in pc ) if required to pros ide special
transportation for a handicapped child.
( 20 r S C 1401(17) )

Cuintnent 'With respect to related serv:
,es the Senate Report, states

The Committee bill provides a definition
of related services," making clear Mat all
su, 11.., related services may 'not be required
for each individual child and that such
lei m ineluiles early Identification and as-
essment of handicapping conditions and
he provision of services .to minimize the

eifei is of such conditions
(Senate Report No 94-A, p 12 (1975) )

'I he list of related services is not exhaustive
and may include other developmental, cor-
k c L, e, or supportive .c.r1 ices (such as artls-
ilc and cultural prOgrams, and art, music,
'Ind dance therapy), If they are required 4,0
assist a handicapped child to benefit from
,special equcation

L.,cre are certain hinds of services which
might be provided by persons from varying
professional backgrounds find with a variety
of upeiational titles, depending upon re-

counselors, and psychological testin might

(:p,,,tinei.f. in IndIvIdLial States For exit pie,
cs.) nsellng sevices might be provi d by
social v, orkers, psychplogista. or gi )dance

be done by quitlified psychological examiners,
psychometristi, or psychologists, depending
upo,-; State standards

Each related service defined under this pant
may include appropriate administrative and
supervisory activities that are necessary for
'prograreplanning, management, and evalua-
tion . .

§ 12 1,1.11 Special education.
i ai (1 i As used in this part, the term

'special education" means specially cle
signed instruction. at no cost to the par-
ent, to meet the unique needs of a handl-
c4pped child, including classroom
inStruction, instruction,in physical edu-

it

cation, heme instruction, and insbrtA
tion in hospitals and institutions.

(2)s The term includes speech pathol-
ogy, or any other related service, if the
service consists of specially designed in-

ruction, at nt) cost to the parents,tti
meet the unique needs of a handica)iped
child:10nd is considered "special educa-
tion" rather than a "related service" tin-
der State standards.

(3) The term also includes vocational
education if it cernsists of specially- de-
signed instruction, at no cost to the par-
ents, to meet the unique' needs of a
handicapped child.

(b) The terms in this definition are
defined as follows:

(1) At no cost" Means that an spe-
cially designed instrnction is provided
without charge, but does not-preclude in-
cidental fees which are normally charged
to non-handicapped stIdenti or their
parents its a part of the.' regular educa-
tion orocrarn.

(2) "Physical education :' is defined as
follows:

(i) The -term means the dpvelgpment
of:

(A) Physical and motor fitness :'
4B) undamental motor skips and

pattertis, and '
(C) Skills in aquatics, dance, a in-

dividual and group games andspo (in-
cluding intramural and lifetime, sports).

(ii) The term includes special physical
education, adapted physical education,
movement education, and motor develop-:ment.
(zo Sc mows) ) -

(3) "Vocational education" means
organized educational programs which
are directly related to the preparation of
individuals for paid or unpaid employ-
ment. or for additional preparation for
a career requiring other than a baccalau-
reate or advanEed degree.
(2(5 1;* s c 1'401(16) )

Comnient (1) The definition of 'special
education" Ls a particularly important one
under thesereguiations, since-a child is not
handlcaltfied unless he or she needs special
education See the definition -of--"handi-
capped children" in section 121a 5.) The defi-
nition of "related services" (section 121a 13)
also depends( on this definition, since a re-
lated service must be neceStry for a child to
benefit from special edqBation, Therefoie, If
a child does not need spVetal education, t,here
can be nol"related services," and the child
(becaqse not "handicapped")_iernot covered
under the Act
, (2) The' above definition of vocaticinal
education is taken from gift Vocational Edu-
cation Act of 1963, as amended by Pub. L.
'94-482. Under that Acts "vocational educa-
tion includes industrial arts and consumer
and homemaking education wograms

-§ 121:1.1'5, State.
As used ih this part. the'terrn "State"-

means each 9,t the several States, the
District of Columbia, the Commonweal
of Puerto Rico, Gleam American Saimaa,
the Virginia Islands. and the Trust Ter
ritory of,the Pacific Ulan-ET
(20 IT S C.1401(6) )

Subpart BState Annual Program Plans
and tocol Applications ,

ANNUAL PROGRAM PLANS GENERAL.l
§ 121a.110 Condition of assistance.

In order to receive funds under Part
B of the Act for any fiscal year, a State
must submit an annual program plan to
the Obrilmisstoner through its State etiu-
catiohill agency,

(20 If S 'Meth), 1112, 1113 )'
§ 121a.111 Contra-It. of plait. . ,

Each Jinnual program plan must con-
"tain the provisions required in this sub-
part. ,

(20 IT SC. 1412, 1413, 1,23:ick.h).)

§ 121a.112 Certification by the Stale
educational lit:fear. and attorney

_general. c
Each annual prlogram plan must

include:
(a) A certification by the otnter of the

State educational agency authorized to
submit the plan that

(1) The plan has been adopted by the
State educational agency, and ,

(2) The plan is the basis for the opera-
tion and administration of the activities
to be carried out in that State under Part
B of the Act; ari -

(b) A certification by the State*Attor-
riey General or other authorized State
legarbfficerthat:

(1) The'State educational agency has
authority' under State law to submit the
plan and to administer or to supervise the '
administration of the plan, and

(2) All plan provisions 'are consistent
with State law.
(20 US C 1413(a) ) L......,_,
§ 121a.113 Approlitli.iliiap-prol al.

(a) The Commissioeir shall apptove
any annual program plan Which meets
the requirements of ibis part and Sub-
part' B of Part 100b of this chapter.

(b) The (omnhissioner shall disap-
prove any annual program plan which
does not meet those requirements but
may not finally disapprove a plan be-
.

fore giving reasonable notice and an op-
portunity for a heaimg to tif State ed-
ucational agency. -

(c) The Commissioner shall use the
procedures set forth in §§ 121a.580-121a -
583 of SubpartPE for a hearing Vier
this section.
(20 IT S.C. 1413(c).) `',1, t

1 121a..11-1 Effective perititi of al
Program plan. .

(a) Each annual ,program elan is el-
fstiye.for a period frOM. the date it be,

fiffiecomes effective under i b,35 of this
chapter through the f wing June 30.

(13T The Cowissioner me.5), extend the
_thefedtive period of an anntila program

'plan, On the reguest.of a State, V the
---431an meets the requirements of this part

and Part B Of the Act. : ..
(20 u.S.c. 1413 (a), 1232c (b) .)

;
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,121A.120 Public participation.
la)) Each annual progra'm plan must

1,at nude ISiotedures which insure that the
irquileinelits lit §.12l 280-121a 284 are
met

c, b Each annual plug/am .i./lan must
also include the follow mg.

)1) A statement describing the ,meth-
talsitsed by the State educational agen-
cy to provide notice of the public hear-
ings oilahe annual prbgiam plan.,The
statemMT1 mua.include

A copy of each news release and
advertisement used to provide notice,

in) A list of the ntscv spafiers and other
media in which the State educational
agency annotuiced or published the no-
tice, and

ni) The dates on winch the notice
was announced or published,

1,2) A list of the dates and locationS
of the pUblic hearings on the annual
pi ogrtuyi. plan. .

(3) A sunlit-114Y of comments received
by the State, edubational agency and a
description of the modifications that the

,.$tate educational agency has made in
the annual program plan as a result
of the comments.

(4) A statement describing-the 'meth-
ods by which the annual program plan
will be made public, after its approval
by the Commissioner. This statement
must include the infoi mation required
under paragraph lb 11 ) of this section.
(20 US.0 1412(7) )

§ 1218.121 Right to a f re c appropriate
public 0i/cation.

(a) Each annual program plan must
include information which shows that
the State has in effbct a policy which
insures that all handicapped children
have the right to a free appropriate pub-
lic education within the age ranges and
tnnelines under.§121a.122.

(b) The information must include a
copy of each State statute, court order.
State Attorney General opinion, and
other State document that Mims the
source of the policy.

(c) The information must show that
the policy;

- (11-Avplies to all public- agenCies in
the Stat'e:

(21 Applies to all handicped chil-
dren;

13) Implements the priordiet estab-
lished under § 121a.127( a) (1) of this sub-
part; and

(4) Establishes timelines for imple-
menting the policy, in accordance with

121a.122.
120 US e 141211..),2),B) (6), 14131a113) )

1218.122 Tintalitess and ages.for free
appropriatt publictedm alitm.

(a) General. Each annual program
plan must- include in detail the policies
and pilbcedures which the State vall un-
dertate Or has undertaken in order to

. insure thrit a free appropriatespublic edu-
cation is available for all handicapped
Children aged. throe through eighteen
Within the State not later thafl Septem-.

RULES AND REGULATIONS °

.ber 1, 1978, and for all handicapped chil-
dren aged 'three through twenty-one
within the State not late than Septem-
ber 1, 1980. .

(l.)) Documents relating to timelines.
Each annual program plan must include
a copy of each statute, court order. at-
torney general decision, and other State
document which demontArAtes that the
State has established timelines in accord-
ance with paragraph (a) of this section

(c) Exception. "The requirethent 111.

paragraph (a) of tins seetion does not
apply to a State with respect to handi-
capped children aged three. four,,five,
eighteen, nineteen, twenty, of twent -
one to the extent that the rereunement
would be inconsistent with State law or

,practice. or the order of any court, re-
specting public education for one or -more

,of those age groups in the State. °

)el) Elocioncnts relating tb exccptionq,
Each annual program plan muse"

(1) Describe in details the ex-tent 1)0
`which the exception in paragraph (c)of
this section,appliesto the'State, and

(2) Include a copy of each State law,
court order, and other document which
provides a basis fo'r the exception.
(20 U S C 1412(2) (B) )

§ 121a.123 Full ethicale Id opportunity
goal.

Each aBnual program plan must in-
clude,in detail the 'policies and proce-
dures which the State will undertake, or
has undertaken, in order to insure that
the State has- a g al of providing full'
educational ,oppor unity to all handi-
capped children 0 aged ,birth ethrough
twenty-one. .,
(20 USC 141212 k ) )

.
-§ 12111.124 F ll'ethicationy

gpal--.1 au requirement.
_ Beginning wrth school year 1978-1979.
each annual program plan must contain_
the folloWiug information.

0

(a) The estimated number of handi-
capped children wino need special edu-
cation and related sei vices...

(b) For the current school year:
(1) The number of handicapped chil-

dren aged birth through two, who are
receiving special education and related
services; anti

(2) The ramber of handicapped chill
dren:

(I) Who are receiving a flee appro-
priate public education,

(ii) Who need, lout are not receiving a
free appropriate public education,

(i111 Who. are enrolled hi public- and
pnvate institutions who are receiving' a
free appropriate public education, and

i iv ) Who ai e enrolled in.public and
In 11, ate institutions and arenot receiving
aIree appropriat.e.public education. f

lei The estimated numbers of handi-
capped children who are expected to re-
ceive sircial education And related serv-
ices during the next school year.

(d) A description of the basis used to
determine the data requined under this
section.

4.2481

,e TILL data icianied by p'aia.graphs
, and lc of this Section must he

provided f
(1) For each disability category (ex-- .

cept for t. hildren aged birth thlough
two). and ,

12) For each*,df the following age
ranges b4. th through iw a, three through
five, six through seventeen. and eighteen
thrculhh twbuty-cine
(20 U $,c1 1412(214A1 1

Comment In Part B of the Act, blie term
"disability" is use interchaiigeably with
handicapping condition '. For comistency

In this regulation. a child with a "disability
mean: a child aith one of the impairment,.
listed in definition of liavacapped
ureic lot s 121a 5, If the ,hild need
education llecauk of the impPrment In
essence. there is a. contintienn of impair-<
menu When an impairment Is of such it na-
ture that the child needs special education,
It is referred to as a dlyabilitl in these
,lations, and the child is a handa.a0ped
child.

Stales should note Gat data required
under this section are not to be transmitted
to the Commissioner in personally identifi-
able form. Generally, except for such pur-
poses as monitoring and auditim; neither
the States nor the Federal. (,ovrinnetil
should have bo collect data under this pas t
personally identifiable Torin

§ 121n.125 Full educational °ppm t -IN

- (a) General requirement Each ap nual
program plan must contain a detailed
timetable for accomplishing- the goal of
providing full" edueational opportunity
for all handicapped children. --

(b) Content of timetable. (1)111e-time-
table Must indicate what percent el the
total-estimated number"of handicappe8
children the State expects to have full
educational opportunity in each sucteed-
mg school year..

(2) The data required under tins para.
trawl must be provided.

(40 Fot each disability category ex-
cept for 'children aged 'birth through
two). and

UI) Fot ,each of the following age
ianges. birth through two, three through
five. six through seventeen. and eighth&
through twenty-one. 0

(20 USC 1412(2) (A).)

§ 1.29a.126 Full educational opportunity
pers I, and .era-

. . .

Gekeral requirement, Each annual 1

program plan mist include a 'description
of thb kind and number of fhcilitiet, per-
sonnel, and' services necessary through-
out the State to meet the goal of pro-
viding full educational opportunity for ,
all handicapped children. The State edu-
cational agency shall include the data
requned under paragraph (b) of this
section and whatever additional data ale
necessary to meet the requirement. s

`(1)) Statistical description. Each an- ,
nual program plan must include the fol-lowing,e

)1) The number sf. additional special
class` teachers. resource room teachersk
and itinerant or consultant teachers
needoetior each disability category and

.
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1 the number of each of these who are priority groups named in II 121a.321 ofcut rently employed in the Statb. Subpart C:
c

,
' 12) The number of other additional . (1) By disability category,' and -1 et orrinel needed. and the number cur- (2) By the age singes in 1 121a 124(c)i ent.ly employed in. the State. including (2) of this subpart.
hool psychologists. school social ,,work- (c)- Activities, and - resources Eache_ . occupational therapists, physical annual program plan must show for eachtherapists. hone- hospital teachers, of the first tag) priority groups:speech-liriguage . pathologists. audiolo- (1) The proairig, services, and activi-Hiss teacher aides yocational elucation ties that.are being caljaed out -in theteachers, work study coordinators, physi- State,
cal education teachers, therapeutic rec- t2) khe Federal. State, and local re-.,o 'reation specialists. diagnostic personnel, sources that Have been committed duringsupervisqrs. and qther instructional and the current sclibd1 year, andnon-instructional staff. (3) The programs, services, activities,( 2) The total number of personnel re- and resotuces that are le, Ile providedported under paragrap (b) (1) and (2) during the next school /year. ,

itof this section, anti th saiaty Costs of (20 1.7-5c 1412(3),),those personnel,
4) The number and kind of facilities §'521.3.1213 `lilentifi,ation, lei iiiiun, rind

needed ft5rrandtcapped children'and the i :lax tun of handl. apped
number and kind currently1 in vise in the (a General reepnreAlent. Each annualState, including regular classes serving prQglatn plan must include in detail thehandicapped - children, self - contained

-1 h ti St topolicits an proce ureS the aclasses on a regulai school 'campus, 're- will undertake or has midereaken to M-
Iday schools, public special education day (1) All children It ho are handicapped,schools, private special education rest- regardless of the severity of thei handl-dential schools, *public special education cap. and who are m need of special edu-sidential schools,' hospital programs, cation and related' services are identified.occ ational therapy facilities,' physical located. and ev4luatat: and-thr,hpy facilities, public sheltered work- (2) A practical Nethod is *developedshops. private shertere.ci weikshilbs, and arid implemented, to determine whichother types of facilities. ,.,

children are currently receiving needed(5) The total number of transportation special education And related serviceunits needed for handicapped children,, and which children are not current r -tile numb& of transport tion units de- ceiving needed special education and rsigned for handicapped Mlildren which lated services.are In use in the State, and the number (b) Information Each annual program-of liandicaPP41 children who use these plan must :.Units to benefit from special education. (1) Designate the State agericy (1i
(C( Daivcatepol zes The data required other than the State educational agency)

under paragraph ib C of this, section must responi:ible for coordinating the plan-be provichfd as folloa s ( mug and implementation of the policies
(1) Estimates for sell, ing all handiz_ and procedure, under Paragraph (a) ofcapped children a ho require special edu- this section, o .."..*.cation and related serf ices, (2) Name each agency that phrtici-(2i Current y ear data,. based on the pates in the planning and implements-actual nu bets Of.handicalted children tion and describe the nature And extent

it education related t

source rooms. privdte special education sure that:

_ .
0) Describe the meilici tl?e'State uses

to determine which children are curs-
rently receiving special education and rez
lated services and which children are riot
receiving, special education and related
services. . ,

(20 U SC 1412i2; (C) ) '

Com 'merit The State is responsible for in-
suring that all handica -pea children are
Identified, located, and et limited, Including
children in an publiCan private ageOies
ancriristitutiOns in the State Foljection and
use of data are subject to the confidentiality
requirements in §§ 121a 560 -121a 57,8.

§ 121a.129 Con fitiviatialit: _i:4 Pr.onally
idepiallable lot orniqo Ion.

.
(a) Each annual program plan must

include in detail the policies and proce-
puresowhich the State a, ill undertake or
has undertaken m order to, insure the
Protection of tha confidentiality of any
personally identifiable information ol-
lected, used, or maintained under this
part . 4.

(b) The Caumssioner ,shall, use the
criteria in H 1,21at60-121a.576 of Sub-
part E to evaluate the policies and pro-
cedures of the State under paragraph'
(al of this section.
(20.15 S C 1412(2) 1417(e) )

Comment The confidentiality ,regul4tions
were published in the FEDERAL Ttvoisrint in
final form a:1.February 27, 1976 (41 PR 8803-
8610), and met the requirements of Parr II
of the Act. as ((mended by Pub. L. 94-142.
Vuxse regulations, arv. incorporated In

121a 560-121a 578 of Subpart E. .

§ 121 .130 Judi% idualifed education pro
fir

(ay Each annual program Plan must
include information 11hic shows that
each public- agency in the' State main-
tains records of the indis idualkzed edu-
calion program for each .haridicapped
child, and each public agency estab-
lishes. reviews, and reVlses.each program -
as proyided in Subpart c.

(b) Each annual program plan mustrecei ing neial educat on and rela of its participa ion; 4 include::services as reported under Subpart (3 )Describe the extent tekwhich:
(1) A copy of each

that
State statute, pol-

I ) f' ill section 1 been n ' rise
achieved under the current annual pro-
gram plan, and

(ii) The resources name Itior these ac-
tivities in that plan' hate bMli used;

(4) Describe'eaori type of activity? to be
carried' out dKing the next schbol year,
including the role of the agency. named
tinder paragraph (b) (1 of this section,
timelines for'completing those activities,
resources that will be used, and expected
outcomes;

(5)0Describe how thepoliciesand pro-
I,: 121a. 320-121a.324 of Subpart C. cedures under paragraph (a) of this sec-

( 2) The State priorities meet the time- tion will be monitored to insure that the
lines undfr 121a 122 of this subpart, Statq educational agency obtains:
and (i) The number of handicapped chit-

( 3) The State has made progiess in' dfen within each disability category thatmeeting those timelines. have been Identified, located, andevalu-

gram plan must show, the number of (ii) Infonhation adequate to evaluatehandicapped children known by the the effectiveness of those policies andState to be in each of the fiRt two procedures; and

) Estimates for The next school year.
(d) Rational? Each 'annual program

plan must include a description of the
means used to determine the number
and salary costs of personnel
(26 S C 1412(2)(A) )

121.1.127 Priorities.
(a) General )requirement. Each annual

program plan must include information
which shows fast:

(1) The State 11as established priorities
%high theet the requirements Wider

U.) The activities described in pai40.-
grap (a o sec on lave e

kb) Child data. (1) Each annual pro- abed, and

manner in which individualized educa-
'thin programs are developed, implement-
ed, reviewed, and revised, and

0) 'the procedures which the State
/ educational agency follows in monitoring'..

and evaluating those programs, .
(20178 C 1412(4) )

§ l'21n.131 Procedural t.afeguards,
Eaelb annual program plan must. in-

, elude procedural safeguards which insure
that 127h 500 -
121a.514 of Subpart E are met.
(20 U.S.0 1412(5(A)

§ 121a.132 rotri( I i e
anent._ A

(a) Each annual program plan mast

4. 4

.
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b. Eain annual piogram plan must
include the following information:

The number of handicaPped,chil-
then in the iState, within each disability_
ategm y, who are partacipathig,in reg-

tilar education Plograms, consistent with
121a 550-1-21a 556 of Subpart E.
(21 The milliner of. handicapped 0111-

.11(u who ate ill separate classes or sep-
huol facilities, of alto ale other-,.

ise removed punt the eks edta at ion
envu onnient
Lsolits e. 141215) 113) )

.
t; 121:1.133 i 1'1706,, i'11111 III Alt.:non pro-

ve/101'i...

t

. -
Each annual prow ant plan must in-

elude procedures which ins?ure that the
requirements, in t). 121.1 5a0-121a 531 of
Stibart E ale met
.(ioUsc 141245)(C1

12141.131 Re.poo-ibilit. of date wins

is

RULES AND REGULATIONS,
4 t

Of 190 1.20 U.S.C. 241e-8 1, section4.305
0)) (8) of That Act (20 U.S C. 844a(b)
(8) ) or Tide, IV-C of that' Act (20 US C.
18311, and section 110(a) of, the Voca-
tional' Education Act of 1963, under
which there is specific authority Eor as-
sistance -for the education .13( handi-
cap! d children. are used 1,2y the State, qr
of btc agency in the State, only in
a ci consistent with the goal of !no-
t g ee appropi late public education
fOr all nclicapped childi en, except that
notbi in this section limits the specifier
lequirements of the 1.-tsgoveining those
Federal programs.
IsoUsc ttr3lail2)
§12 141.139 Co inp AI+ (-

tier-01101cl de.cloplortit. I

Each -annual program plan Must in-
, hide tlie material keguired undo

§§ 121a 180-121a 387 4t)f StrIpall C

.12183

5 1 218r1 13 Prohibition of Iwo llllll
Each annual program plan must proms

vide assurance satisfactory to the Com-
missioner that funds provided under
Part B of the Act are not commingled
with State funds.
tea USC 1413(a)(9) ) -

cor,, se )1,1 This akir:nice 'satisfied Lt
Ise u e of a . eparate a,wtinting system that

li.kto(1%,, alt audit trail' of the expenditure
of the Part 13 funds Separate bank accounts
are not required (see 43 CFI-toot) Subpart
F tCa),11 Depo,,itoi les)

iit,f1.1aloi 4 6 IN:11111110II.

Each annual imdgram plan must in-
.71711 1,4 elude procedures Air evaluation at least

annually of- the effectivness of pro-
grams in_ineefing the edfleational.needs
of handicappet children. including eval-
nation of individualwed education prp-

;grams
eat' al ago:, or aII /41.0 au ottal._,' 20 17 C 14111.r113) )

(,aam...
(a, Each annual plow am clan niust

include information Minh show s that
the requifeinents 121a 600 of Sub-
part F are met

(la The inIorinatton under i)aiagi aph
a) of tins seetwu must- include a copy

of each State statute, State regulation,
signed agreement boteen espeitive
agency'ollicials, and ant ."-est-itcr document
that'shott. compliant e n rth, that para-
graph.
(20 USC 2;t12.61 .

! 2 1.1.133 A.1-011.10.-ing plus don

Each, program Plan mutt in-
" elude information which slims that the

recant etnents in .1 21:1.6(11 a )ld 121a -
602 of Subpa t it F yl e nag
(20 bsc 141216,
§ 121.:.136 Implemonat' p i 0 I'

reStait Is11111'11111)11.11.1g1.111 N.

ch annual program plan molt de-
ser le the proccdutes the State educa-
tional agency follows to inferm each
public iiency of its respOnsibility for in-

, swing effective implementation Of proce-
dural, safeguards for the handicapped

. children served by' that public agency,
(20 US C 1412(6) )

§ 12111.1 37 Proved me- fon r011-1111,11'

Each Annual pr ugi ain plan in tisorin;
chicle' fat assuitince that in coining out
the requiiernents of Scction .612 ul the
Act, procedures are established for con-
sultation with null% iduals uitblted in or
comet nett. tv ith the ,etlut atiun of
capped clinch en, inchidingohandidapped
individuals Tula parents of handicapped
children.
(40Us c
§ 121'8.138 Olin; ederitl printlat.& ,

Each annual program plan must pro-
vide that proIrranp and procedures are
.established tolifture that funds, received
bS the State or any pliblic agency in
the State under any other Federal pro%
gram, ntiluding stetioir 121 01 the'Ele-
smentary and Secondary Education Act

1-.; 121:1.110 Pith ai.--...10)01..

Ea. Ii annual pi ogram, plum must un-
vlile policies and procedures which 4n-
sure that the term': (molts of Subpart
Dalemet
120 USC 141 Sait1r-r
§ 1219 III itti 0.er. of Noll- for old-

rhilapeit.
Each annual program plan ninst in-

clude policies and pi oredures which in-
sure that the. State seeks to recover any
funds blot Mcd undo Part..B of theAct
tor sere tugs to a child 'who is determined

t20 17 SC-1413(a) (3114

121a.1 17 -ht ate all. iory panel.
Eacps.anntial,prograin.plan must pro-

f Me that the requirements of §§ 121a
650-121:1 693 of Subpart F are met. .

,stottsc 14.13a (121 1
;I.

§ 121x.118 11,10licies and procedure% for
o'-. of Part 11 fund..

Each anntial program plan must set
loitli policies and pi ocedures .dbsi ned
to insure that. funds paid to the tate
under Part.B of the.Act are spent ac-

t coidahee with the provisions of Pat 13.
tic attention n to see-. VC. 1 ) 1 11.1 1 1 giveto be el roneously classified as'eligible to (ions 6111bi, 6114c I, 611(4),,612(2) and..be counted under sec lion 611( at) or td) 612,31V-the Act. , .

of the Act,
(20 USC 1413( al (5). I 0

§ 121:1.1 19 ,I)e.rriptido tff 11-e of Part 11

120 LT SC, 1413 (a ) (11 )

§ 121:1.1.12 1- Control of f 1, 'awl prop- hind -.
(erns

Each anntial1)rograin plan must prO-_ grain pla'n must Include the followingtide assurance satisfactory tarthe Com- \ information abont the State's .use ofmissitiner that the control of funds pro- Wilds under § 121a 37D of Subpart C and,vided :rider Part B ofthe Act,and title to §-121a.620 of Subpart P.
property admired with those funds, is in- .' 0) A list of adininistratitte positions.'
a Dublic agency for the uses and put-- and a description of duties for each,per:poses prodded in ilis part, and that a

`part
whose salary is paid in Whole of n-,

public agehey a(itninisterstho funds and part with those funds.
proper V. ' (2) For' each position, the percentage

- 04) State a/Woation Each annual pi 0-

(.7.0 Usel-34134a)16)

§ 121a.1
Each annual prow am 1,1,in must pro-

vide for reeping recordg and affording
access to those records,, as the Commis-
sioner may find necessary to assure the
corrgt LAC:, fiat v el fication 'of reixrts
and of PI oper disbursement of funds pro-
vided under Part B of the Act --
120 USC 1413(11)(7) 03)

§ 121:1.111 Bearing on application. .
EaelVannualprogram piaci must in-

clude procedures to .inaure that the State
educational agency does not take. any

,final action with respect to au applica-
tion submitted by a tocal eductitional ag-
en.,i before %hang the local educatiOnal
agency reasonable notice and an oppor:
tunny for a hearing.-
(20USC 1413(a)(8) ) , ." 44-
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of salvy paid with those funds. ,

(3) A desCription of each administra-
tive activity the. State ellucationul ag1
ency will early out during the next
school year with those funds.'

4.>
4 A description of each dnect serv-

ice and each support service which the
Sete educational agency will provide
dui wig the next school year with these
funds, and the activities the State ad-
visory pltnel will undertake dtli Mg that
Period with those funds.

tbi Local. eclitcatzonal agency alloqa-
lion. Each annual program plan must
Include:

1) An estimate of the number and
percentof local educational agencies in
the State which Will receive. an alloca-
tion tuide this part iodic'. 'than local
educational 'agencies which submit a
consolidated application),

S.
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. (2) An estimateof the number Of loCai
educational .agencies4whIch Will receive
an allocation under a eon.rlidated appli-
cation, °

(3) Attestimate of the nurnber of con-
solidated -applications and the average
number of local educational agencies per,

x ,t aulictition, and , -
14) A description'6f direct services the.

State educational agency will de
under i 1210..360 of Subpart C.

-, '1.00 if S.C. 12321b) (1)(3)41.0.)

§ 121.a.f5p riondi...eriminalian and em-
pit), men, of . handicapped- hulk id-
nab.

^

(a) Each annual proOam plan must
include an assurance thatr the program,
assisted under PartB of the Act will be
operated in compliance with Title 45''
of the Code of Federal Regulations part
84 (NOndiSerimmation t)ii the BasiS of
Handicap in PrOgi.ams and Activities Re.
ceiving or Beoefitting frdm FGd eral
Financihl Assistance) .,The State uca-
Clonal agency may incorporate this as-
surance by reference if' it has already
been filed, with the Department of
Health, Education, and Welfare.,

(b) The assurance under paragraph
.(a) of this section cOvers,among other
things the specific requireinent on em-
ployment of handicapped individuals'
under section 606 of the Mt, which
states:

The s4tres,ary shall fg,sure that each recipi-
ent of assistance under this Act shall make
positive efforts, to employ and advance in em-
ployment qualified halalicafmed individuals
in programs assisted under this Act..
(20,II S C 1405, 29 II S C. 794 ) .a
§ 121a.151 Additional information if

the State educational agency pro-
vides direct services.

If a State educational- agency pro-
vides free appropriate public education
for handicapped children or provides
them with direct services, its annual pro-.
gram plan' must includb the information
required under §.§ 121a.226-121a.228,
121a.231, and 121a.235.
(20 II S.C. 1413(b).)

LOCAL EDUCATIONAL .AGENCY APPLICA-
TIONSGENER6

§ 121a.180 Submission of application.
In order to receive payments under

Part B of the Act for any 11scal year a
local educational agency must submit an
application to the State educational
agency.
(20 II.S C. 1414(a) )

§ 121a.i 81 Responsibilities of State ed
maiional agency.

Each State educational agency Shall
establish the procedures and format
which a local educational agency uses
in preparing and submitting its appli-
cation.
(20 II.S.Ci 1414(a)

§ 121a..1132 The excess eat requirement.
A local educational agency may only

use funds under -mkt B of the Act for

the excess costs of providing special edu- (D Programs for handicapped children;
cation arid relate.d services for handl- (11) Programs to meet"the special edu:capped children. cationar *eels of educationally 'deprived
(2o U.S.C. 1414(a) (1), (a) (2) (B) (I) .) -children, and '

,. (111) Programs oS bilingual education§ 121a.183 Meeting the excess cost re.* for children with limited Enghsh-quire/neut. . speakik ability. . ,
(a)

5, .
A local educational agency meets (c) 'Divide the result under paragraph

the excess cost requirements if !Chas on (b) of thib 'section by the average num-
the av&age ,speritig least, the amount ben ' of students enrolled in the agency

h
deterTmed unde0 121a.164 'for the elk\ in the preceding school` year: *-

cation of each Its handicapped-c (1) In Its glemefittry &chools, if the
dren. This amount may not include cap- handicapped child is an elementary,
ital outlay or debt service. school student,' Or

-1,:'(b) Each lqcal eduational agency (2) In 14 secondary schools, U the
inu§Ckeep records adequate to show that handicapped child is a secopdary school
it has met the excess cost reatiremerit: student.
(20 II SIC 1402(20); 1414(a).(1).) s '.. (20 iec. 1414(a) (1).)

Comment The following is an example of'Comment. The excess-cost requirement how a local educational agency might com-ineaps'that the local educational agency puts the average minimum amount it mustmust spend ,a certain minimum amount §gnyktor the education of each of its haudi-

children before Part B- funds are used.
for 'Alpe education of, its handicapped,,hNKAPChildren, under i ti2n1

118231.a.."118415. .1teiii--ample follows the formula E-
der the statute and regulations, the local
educational agency must make on5 coamu-
tatjon for handicapped children in its ele-
mentary schools and a separate computatidn
for handicapped children in its secondary
schools. The computation for ,handicapped
elementary school students would' be done
as follows: aa. First, the local educational agency must
determine its total amount of expeilditures
for elementary school students from all.
sourceslocal. State. and Federal (including
Part-I:) ln the preceding achpol year. Only
caaltal Dunary and debt service al'IrTxcluded.

Example: A local educational age spent
the following amounts last year for elemen-
tary school students - ( including' its handl- .
capped elementary school students) :
(1) Prom local tax funds $2. 750, 000excess cost requiremept, and all addittpnal (2) From State funds 7, 000.000`costs are excess costs Part B funds can 'then

1be used to pay for these additional costs, . 750. 0001 (3) From Federal funds
subject to the other requirements of Part B . , .

10, 600, 000(priorities. etc ). In the "Comment" under
section 121a.lsi. there is ,an example of how Of this total 500,000 was for capital out-
tfic minimum amount is craputed. lay and de rvice relating to the education

of elemen ry school students. This must be§ 1 2 la.184 Excess costs-computation of , subtracted orq,total expenditures:
minimum amount. ,

,)

This insure,sAajtt children served with
Part B funds-Wave at least the same av-
erage amount spent on , them, from
souices other than Part 1tt, as do the
children in the school district taken as
a whole.

The minimum amount that must be spent
for, the education of handicapped children
is computed under a statutory formula. Sec-
tion lllla 184 implements this aformula and
gives a step -by -step method 10 determine
the minimum amount. Excets costs are those
costs of special education and related serv-
ices which exceed the minimum amount.
Therefore, if a local educational agency can
show that it has On the average) spent the
minimum amount for the education of each
of its handicapped children, it has inet the

The minimum average amount a local
educational apepey must spend under
§.121a.183 for the education of each of
its handicapped children is computed as
follows:.

(a),Add all expenditures of the local
,educational agency in the preceding
school year, except ca -Nf1r outlay and
debt service:

(1) For elementary school students if
the handicapped child is an elementary
school student, or

(2) For secondary sthool if
the handicapped child is a,.secorery
school student. ,

From this amount:" subtVa ct the
total of the following amounts spent for
elementary school studeuti or for sec-
ondary school students, as the case may
be:

(1) Amounts the agency spent' !tithe
preceding +school year from funds
awarded under Part B of the Act and
Titles I and VII of the Elementary and
Secondary Education Act of 1965, and .

(2) Amounts from State and local
funds which the agency spent in the pre-
.6eding school year for:

. 810, 500. 000
500,000

Total expenditures Ibr elcmen-
tary Nhool students {less cap-
ital outlay raid debt service) __ =1(4 000, 000
b.,Yext, the local educational agency must

subtract amounts spent for;
(1), Programs for hspdicapped ehil'ditn;
(2) Programs to meet the special educa-

tional needs of educationally deprived chil-
dren; and

(3) Programs of bilingual education for
children with limited English-speaking

%'heseTtite funds which the local oltluca.-
tlonal agency actually spent, not funds rot
cfived last year but carried over for the cur-
rent school year.

Example: The local educational agenty
spent the following amounts fur elementary

fsehool ftudents last year.
(1) From funds under' Title I of

the Elementary anti Secon-
dary Education Act of 1965.. $300, 000

(2) From a special State program
'for educationally deprived
children 200, 000

(3) From a grant under Part B...... 200, 000
(4) From State funds for the edu-

cation of handicapped chil-
dren 500,000
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(6) Flom b )0,ally-ftlilded pro-
gram fa, hithdivapeled chil-
dren S150,f000

(6) Frben a grant for a bilingual
education program under
Title VII of the Elementary
and Secondary Education
Ao, of 1965 150, 000

_r 1, 600,000

(A local educational agency %mild also In-
clude any other funds It spent from Federal,
State, or local sources fur, the three basic
purposes handicapped vhildren, education-
ally deprived chlldren.land bilingual:educa-
tion for children with limited English-

,/ speaking ability I `'
This amount is subtracted from the local

educational agency s total expenditure for
elementary school students corninited abuse

JULES AND REGULATIONS

(b) The excess cost requirement does
not prevent a local educational agency
Irom using Part B funds to pay for all

-'Of the costs directly attributable to 'the
education of a handicapPedchild in any
of the age ranges three, four, five, eight-

- een, nineteen, twenty, or twenty-one. if
no local or State kinds are available. for
non - handicapped children in 'that, age
range. However, the local ;educational
agency must comply pith the non-
supplantiltig,'and other requliemerits of
this path in providing the educ.Atiuji and
services.
120 1.; SC 1402t20), 11141a).1)

§ 121.1.1.90 Conolidniil applit
a) Voluntary applications. Local edu- the Commissioner approves, its annual

510, 000 000 cational agencies may submit a consoli- program plan for the school year Covered
-1, 600. 9.ao dated application for payments under by the application.

8, 400, 000 -Part B of theiAct. ,?1 , ,,(b) Disapproval. The State educational

7 be local e;chizationll agenc: ..eNt Ci111- ' lb) Reguired applications A'Sfifte .a.gency shall disapprove an application if.
,dicque the average m(triber of students educationalragelicy may require 1004a1 he State educational agency dOterzimSes
enrolie4;1'cin the ereznelita.13o schools of the educational agencies to submit a consolP,01-ipt the application does not meet a re-
agency last year (including its handicapped dated application for payments under", 'rituremer,i; under §§ 121a 220-1218,240

student's) Palt B of the.Act if thq State educational' (20 U'S C:1'414117)) (1) )
rzlinrpte Last year, an average of 7,000-, agehlf1Y determines that an individual ap-

-students were enrolled in the agency s ele- ))lication submitted by a local education- ..4 c mg out its functions under
4intary schools. This must be divided into tills., section. each State educationalal agency will be disapproved because tills.,

e 11) The agency's entitlement less
than the $7,500 minimum requir d by
ectaon 6114c4444,A,41) of the Act,

)218 360'n )41, of SuI)piirt C, or
The agency is unable to establish

,(1' maintain programs of sufficient size
scope to effectively meet the educa-

to al needs ofhandicap4ped children.
o and scope of program. The

State educational agency shall establish

42185

'buisement of any pa3 ments received by
the intermediate educational unit. Those
administrative .responsibilities must be
carried out exclUsively by the intermedi-
ate educational uii
(20 US C 1414(c) (2)(C)

§ Itla.193 State .

pep. al : disapproval. r

al Approval. A State edticatibnal
agency shall approve an applicatiop
submitted b3 a local ediftational agency
if the State educational agcncy deter-
mines that the application meet.% the re-
quirements under § 121a 220-121a.240..
However. the State educational agency \

ay not approve any appliention until

the amount cornplAect under the
parac,^aph

58. 400, 000
000students

51.. 200 'stucIPIlt

This fig.ire 4r in the minirn,.p1 ato ,oi,t the
local educational agency must spend (on t
average) for the education of each of
handicapped students Funds under Part B
may be used only for costs over and above
this minimum In this example. if the local
educational agency has 100 handicapped ele-
mentary School sti,clents, it mint keep rec-

.- orris adequate to show that it ha4 snent aft
least' $120,000 for the education of those
audents (100 students times $1,200 'stu-
dent}, not including capital outlay and debt
service

This $120,000 may come from any funds
except funds tiaer Part B, subject to any
legal" requirements that govern the use of
those other funds.

If the local educational agency has handi-
capped secondary school students, it must
tio the same computation for them However.
the amounts used in the c9mputation Would
lot those tOe local educational agency spent
last year for the education of secondary
school students, rather than for elementary
school students.

§ 12 I:1.185 Cinitinvgiop of em:c
costseinsoli1M1 application. -

4 The minimum aver ge amount under
§.12 a.183 where two r more local edu-
catio 1 agencies su mitt -consolidated

,applica 1i, is the a erage of the com-
bined minimum average amounts deter-
minted under § 121a.184 in those agencies
for elementary or secondary school stn-
dentsras the case may be
(20 U.S C 1414(a)(a) )

§ 121a.186 Ex.cess co..tslinlitation on
urof 'Part 1.1.3funils.

(a) The excess cost requirement pre-
vents a local educational agency from
using funds provided under Part B of
the Act to pay for all of the costs directly
attributable to the education of a handi-
capped ellild, subject to paragraph (b)
of this section.

standards and piocedures for detei mina-
tions undet; aph4` b ( 2) of this
section. .
120 U S C 1414 c.)1)) )

§ 121Ia.19 I Pay menu., under 1'011,011-
n-dated applicatio4:-

In any case in which a consolidated
application is approved by the State edu-
cational agency. the payments to the
participating local edupational agencies
must be equal to the sum of the entitle-
ments of the sepal ate local educational
agencies.

.(20 USC 14144c)42)(A)

§ 121n.192 State regulation of on..01i.
dated applications.
a) The State educational agency

shall issue regulations with respect to
consolidated applications submitted un-
der this part.

(b) Thb State educational agency's
regulations must:

11) Be consistent with section.:612(1)-
(7) andoection 613(a) of the At, and

(2) Hrovide participathig local educa-
tional agencies with Joint reSponsibilitigs
for implementing programs receiving
payments under this part.
(20 U.S.c.1414(c) (2) (B) .) .

(c) If an interinediateeducittional unit
is required under State law to carry out
this part, the joint responsibilities ghen
to local educittional agencies under par-
agraph (b) (2) of this section do not
apply to the administration and dis-

agency ,shall consider any decision re-
sulting from a hearing under §§ 121a.-
506 -121a 513 of Subpart E which is pd-.
versa to the local educational agency
inv,ohed in the decision

, so

2o u s c 14141b)(3.) ).

121.t.19,1 \\ ithbohling.
a o If a State.educational agencA af-

ter giving reasbnable notice and an op-
portunity fur a healing to a local educa-
tioiral agellcy, decides that the local edu-
cational agency, in the administration of
an application approved by the State
educational ageney, has fitiled ta comply
NN ith any requirement in the application,
the State educational agency, after giv-
ing notice to the local educational

,agency, shall: .
11) Make no further payments to the

local educational agency until the State
educatickpal,agencY is satisfied that there
is no lorlref any failure to°comply with
the requirement; or

12) Consider its decision in its review
of any applicati9n made by the local edu-
cational agency under § 121a.180;

(3) Or both.
1b) AI\y local educatio nal`'agency re-

ceiving a notice from a State educational
*agency under paragraph (i0 of this sec-
tion is subject to the Vic notice pro-
vision in § 121a 592.
(20 USC ,iy114ib)(2)

tz,,"'LOCAL EpLICATIONAL .(4, ),ENCY
AP4,LICA.TIONS--CONTE1 TS

§ 121.220 Otild identification. o .

Each, application must include pro:
cedures 'which insure that all children re-
siding within the jurisdiction of the lo-
cal educational agency who are handi--
capped, regardless of the severity of their
handicap, and who are in need of special
education and related services are iden-
titled, located, and evaluated, including
apractical method of determining which
children are currently receiving needed
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special education and related stzvices
and which children are not currently re-
ceiving needed special education and re-
latedservices.
(20 USG. 1414(a) (1)(A).)

Comment The local educational agency is
resonsIble for insuring thal ail handicapped
children within its luriscifetion are identi-
i!ed, located, and evaluated, including chil-.

c-n. In all public and private agencies and
Institutions within that Jurisdiction: Collec-
i.nii and use of data are subject to the con-
tuientlailty requirements in 11 121m560-
141,1 576 of Subpart E.

§ 1,21a.221 Confidentiality of person-
alh identifiable information.

1.7...LIA application must include policies
.did. procedures which insure. that the
criteria in §4121a.560- 121a.574 of Sub,-
rart E are met.
120 U S C.1414(a) (1) (B).)

121a.222 Full educational opportun-
ity goal; eeeeeeeeee f -

Each application Must: (a) Inelud
f

a
ual of Rgoviding full educational oppor-

ttunity tAalliandicapped children, aged
birth throinth 21, and

( la) Include a detailed timetable for
accomplishing the goal.
(20 USC 1414(a) (1) (C),(D).)'
§ 121a.223 Fpcil % tics, persoling, and

sec./ices,

Each application must provide a de-
qciiption of the kind and number of fa-
cilities, peysolmel, and services necessary
to meet the goal in § 121a.222.
(20 U.SC 1414(a) (1) (E) )

§ 121n.224 Personnel de*elopment.
Each application must include proce-

;..dures for the implementation anuse of
'the comprehensive system, of. personnel
development establighed by the State ed-
ucational agency under 121a,140.
(20 11.S :t 1414(a) (1) (C)(1).)

§ q21a.225. Priorities,
Each application must include priori-

ties whick meet the requirements of
§1.1.21a.320-121a.324. -

(20 U.S C.1.414(a) (1 ) (C) ( ii).)

121a.226 Parent involvement.
Each application must include pro-

cedures to insurd that, in riveting the
goal under §121a.222, the local educa-
tional agenCy makes provision for par-
ticipation of and consultation with par-
ents or guardians of handicapped chil-
dren.
(20 U.S C 1414(a) el ) (C) (ill) )

§ 121a.227 Participation in regular ed.
ucation programs.

I (a) Eath application must include pro-
cedures to insure that to the maximum
extent practicable, and consistent with

121a.560-121a.553 of Subpart E, the
local educational agency provides spe-
cial services to enable handicapped chil-
dren to participate in regular educational
programs. .

RIMS, ,AND REGULATIONS

(b) Each application must describe:
(1) The 'types of alternative place-

vients that are avrillable for handicapped
children, and

(2) The number of handicapped chil-
dren within each disability category who
are served in each type of placement.
(20 US C.1414(a) (1) (C) (iv) )

§ 121a.2213 Public control of funds.
Each application must provide dssur-

ance satisfactory to the State educational
agency that control of funds provided
under Part. B of the Act and title to
property acquired with those funds, is in
a public agency for the uses and purposes
under this part, and that a public agency
administers the funds and property.
(20 U.S C. 1414(x) (2) (A).)

§ftia229 Exc4is cost. ,-
Each application must provide asstfr-

ance satisfactory to the State educational
agency that the local educational agency
uses funds provided under Part B of the
Act only for costs which exceed the
amount computed under § 121a.184 and
which are direptly attributable to the
eduction of handicapped children.
(20 USC. 1414(a) (2) (B).)

§ 12 la.230 Nonsupplanting.
(a) Each applicdtion must provide as-

surance satisfactory to the State educa-
tional agency that .the local educational
agency uses funds provided under Part B
of the MO to supplement and, to the ex=
tent practicable, increase the level of
State and local funds expended for the
eihication of handicapped cliijdren,and
ip no case to su laht those State and
local fu ds.

(b) To the requirement in pg,ra-
graph (a) this section:

Cl ) The total amount or average per
capita amount of State and local school'
funds budgeted by the local educational
agency for expenditures in the current
fiscal year for the .education of handi-
capped children must be at least equal to
the total amount or average per capita
amount of State and local school.funds
actually expended for the education of
handicapped children in the most recent
precedingfiscal year for which the in-
formation is availablE Allowance mays
be made for:

(i) Decreases in enrollment of handi-
capped children; and

(ii) Unusually large amounts of funds
expended. for such long-term purposes
as the acquisition of equipment and the
construction of school facilities; and ,

(2) The local educational agency must
not. use Part B ds to displace State
or local funds fo any, particular cost.
(20 U.S.C. 1414(a) ).)

Comment. Under statutes such as Title I
of'the Elementary and Secondary Education
Act of 1985, as' amended, the requirement is.
to not supplant funds that "would" have
been expended if the Federal fund's Were hot
available. The requirement. under Part 13).
however, is to not supplant funds which have
been "expended," This Use of the past tense;

suggests that the funds referred to at .;those
which the State or local agency actually ,
spent at some time before the use of the

irt B funds. Therefore, in 'judging coin':
plience with this requirement, the Com-
missioner looks to see if Part B funds are
used r any costs which Are previpus4 paid
for t th State or local funds. .

T nonsupplanting requirement prohibit.,
a local educational ageency from supplanting
State and local funds with part B funds oil
either an aggregate basis or for a giten ex-
penditure. TJiis means that if an LEA spent
8100,000 for special education In F4/ 1977, it
I ust budget at least $100,000 in F
unless one of the conditions in i 1 a 23
(b) (1) applies, , ,

Whether a local educational agency sup-
piiints with respett to a particular cult would.
epend on the circumstances of the expendi-
ture. For example, U a teacher's salary has
been switched from local funding to Part
B funding, this woultrUppear te.12g supplant-
ing. However, if that teacher was taking over
a ditforent position (such as a rtsource room
teacher, for example), it would not besup-
plantin Moreover, it might be important
td consider whether the particular action of 1
a local educational agency led to an increase
in services for handicapped children over
that which previously existed. The intent of,
the requirement IS to insure that Part B
funds are used ,,to increase State and local
efforts and are not used to take their place.
Compliance would be Judged with this aim
in mind The sureanting requirement is not
intended to inhibit better services to handi-
capped children.

§ 121a.231, Comparalde senices.
(S.' Each application must provide as-

surance satisfactory to the State educa-
tional agency that the local educational
agency meets the requirements of this
potion. .

_

m(b) A local educational agency may
not use funds under Part B of the Act to
provide services to handicapped children e
unless the agentsy uses State and local.. '
funds tir provide services to those chip
dren which, taken as a whole, are at least
comparable ta3 services provided to other
handicapped childrenin that local edu-
cational agency. .

(C) Each local educhtional agency
shall maintain records which show that
the agency meets the requirement inl. ; '.
pararaph (b) of this section.
(20 11...8 C. 1414(a) (2) (C) ) .

Comment. Under the "comparabilttY" re-
quirement, if State and local funds are used
to provide certain services, these services ,
must be provided with State and local funds'
to all handicapped children in the iced edu-
cational agency who need them. Part 13 funds
may then be used to supplement existing
services, or to provide additional services to
meet special needs. This, of course, is subject
to the other requirements of the Act, inchid-
ing the priorities under § §.121a32)- 121a.324,

§ 11d.232 Informationreports.
Each application must provide that the

local educational agency furnishes in-
formation (which, in the case of reports
relating to performance, is in accordance
with Specific performance criteria devel-
oped by the local educational agency and
related to program objectfves),as may be
necessary to enable the State educatiohal
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agency to perform its duties under this
part, including information relating to
the educational achievement of handi-
capped children participating in the local
educational agency's programs for handi-
capped children.
( 20 USC 14141a1(3),A),i

§ 121a.233 Reseal

Eagh application malat \arovide that
the local educational agency 'keens such
records, and affords access -to those
records. as the Slate educational agency
may find necessary to insure the correct-
ness and verification of the information
that the local educatiol agency fur-
nislies under § 12Ia 232
(20 'CSC 14141a1.13)11

§ 121.14231 Public participation.
a) Each application must

( Proide for making the applica-
in-and all documents related to the ap-

Plication" available to parents and the
general public; and

(2) Provide that all evaluations and
'reports required' under § 121a 232 are
public information.

,b) In inipletnent.lig the ieqUiieincnt
in paragraph (a) a1. the local educa-
tional agency,shall use methods for pub-
lic participation within its jurisdiction
which are comparable to those required

-in § 121a280-121a 284 of this subpart.
Howe,yer. the local educational agency is
npt required to hold-public hearings
(2oUsc 1414(a) (4) )

§ 121a.235 hull% idualit< (I 0. eau. .,twit
program.

Each application mtag include proae-
dures to assure that the local educational
agency complies 121a 340-121a -
349 of Subpart C.
(20 U.S . 1414(a) (5)

§121a.236 Loral policies
statute.

ststent Nish

Each application must provide assur-
ance satisfactory to the State educaa
tional agency that all policies ancl pro-
grams which the local educational agency
establishes and administers are con-
sistent with section 612(1)-(7) and sec-
tion 6130.) of the

.(20 s 1414'(x)(6) )

§ 121a.237 Procedural safeguard...
Each application must provide assur-

ance satisfactory to the State educational
agency that the local educational agency
has protedural safeguards which meet
the requirements of kt )21a,500-121a,514
of Subpart E.
(20 U s c 14141a) (7).9

§ 121.238 Use of Pin B f ls.

Each application must describe how
the local educational agency will use the
funds under Part B of the Aceauring the
next school year.
(2citilal 1414( a) )
§ 12 .239 Nondim.rimination and ern-

Rio) meat of handicapped individuals.

' (a) Each application must include an
assurance that the program assisted

01,
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a

under Part B of Ihc Act rill be Operated
in compliance with Title 45 of the Code
of Federal Regulations Part 84 rNondis-
crimination on the Basis of Handicap in
Programs and Activities Receiving or
Benefitting from Federal Financial As-
sistance). The local educational agency.
may incorporate thasassurance by refer-
ence if it has already been filed with the
Department of Health, Education-, and
Welfare.

(b) The assurance under paragraph
(a) of this section covers, among other
things, the specific requirement `on em-
ployment of handicapped individuals
under section 606 of the Act, a Inch
Mates:

The Secretary shall fo,stne that each re-
. Tient' of assistance under this Act shall

/nifike pasitive 'efforts to employ and advance
in employment qualified handicapped In-
dividuals in p.0tams assistea tiiJier
Act,

(20USC 1403, 29 t.1 S C 794)

§ 121 a.2110 (411cl..requirement,
Each local applicatioa must include

adaitional procedures and information
which the State educational)agency may
i equn e in order to meet the State annual
program plan requirements

§.121a 120-121a 151.
(2:3 1:SC 1414 ta) (6) )

APPLIc!iTioN FROM SEM; riatY 01'
INTERIOR

i; 12 la.2a0 of ainnu.d apah-
cation: apVro%al.

In order to receive payments under
this part, the Secretary of Interior shall
submit 'an 'annual application which:

(a) Meets applicable requirements of
season 614(a) of the Act;

(a) Includes monitoring prciC'edures
which are consistent with §,121a.601;
and

(c) Includes other nlatelial as agreed
to by the Commissioner and the secre-
tary of Interior.
(20 tif-S.C. 1411(f) ) *

§ 121a.261 Public participation.
In the developmeikt of the application

for the Department of Interior, the Sec-
retary of Interior shall provide for public
participation consistent with §§ 121a-
280-121a.284.

2,(:) S C. 1411(0 )

§. 121a.262 U.e of Part B fund..
(a) The Department of Interior may

use five percent of its payments in any
fiScal ,year, or $200,000, whichever
greater, for -administrative costs in car-
rying out the provisions of this Part.

(b) The remainder of the payments to
the Secretary of Interior in any fiscal
year must be used in accordance with
the-priorities tinder" 121a 320-121a 324
of Subpart C._
20 usc"141111))

§121a.253 Applicable rep:1.1601oz.,

The Secretary of Interior shall es:im-
ply -With :the requirements under, Sub-
parts C, E, iind F.
(20 U,SC 1411(0(2) )

, .
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PUBLIC PARTICIPATION

§ I 21a.280 Public ilearitt. hifor<
atiovtIng an annuallal program An.

at Pier to its adoption of an 'annual
program plan, the State educational
agency shall.

11 Make teftk 1)1.1n available to the gen-
et al public,

)2 ( Hold public hearings. and
)3i Provide an opportunity for com-

ment by the general public on the plan
S C 14127»

§ 121.i.281 Notice.

I a) The State educational agenc!, shall
pros ide totace to the general public of
the public hearings.

)1.)) The notice must be in sufficitait
detail to infoi'm the public about:
v( n The puipose and scope of the an-

nual program plan and its relation to
Part B of the Education of the Handi-
capped Act.

(2) The availability of the anneal pro-
gram plan. .

it The date. time, and location of
each public hearing,

i4) The procedures for submitting
written comments about the plan, and,,,

(5) The timetable for developing the'
final plan and submitting it to the Com-
missioner for approval,

(c) The notice must be published or
announced.

(1) In newspapers or other media, or
both, v. ith cyl-culation adequate to notify
the general public about the hearings,.
and (2)' Enough in advance of the date
of the hearings to afford interested par-
ties throughout the State a reasonable
opportunity.to participate.
(20 U's C 1412(7) )

§ 121 a.282 Opportunity to participate;
comment period.

(a) The State educational agency shall
conduct the public hearings at times and
places that afford interested parties
throughout the State a.reasonable oP-
petunity to Participate.

(b) The plan must be available for
comment for ,a period of at least 30 days
following the date of the notice under
§121a.281.
120 USC 141217)

§ 121a.283 ReNieo of public t ontuients
before adopting plan.

Before adopting its annual program
plan, the State educational agency shall:

(a) Review and" consider all public"
comments, and

do) Make al), necessary modifications
in the plan.
120U SC 1112(7) )

§'121a.28 Publication and anailabilit,
of tppro. ed plan.

After the Commissioner approv
annual 'program plan, the State edu
tional agency shall give notice in news-
papers or other media, or both, that the
plan is approved. Tha notice must name
places throughout the State where the
plan is available for access by any in-

an
a-

- terested person.
(20 1:3 SC 1412(7) )
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Subpart CServices
FREE APPROPRIATE PUBLIC EDUCATION

§ 121a.300 Timelines for frc
priate publit-Neducationt

(a) General. Each State shall insure
that free appropriate public education is
available to all handicapped children
aged three through eighteen within theState not later than September 1, 1978,and to all handicapped children aged
three through twenty-one within the
State not later than Septeipbeel, 1980.

(b) Age ranges 3-5 and 13-21. This
paragraph provides rules for applying
the requirement in paragraph (a) of this

_section to handicapped children agedthree, four, five, eighteen, nineteen,
twenty, and twenty -one:

(1) If 'State law or a court order re-
quires the State to provide education for
handicapped children in any disability
category in any.of these age groups, the
State must-make a free appropriate pub-

education available to all handicapped
childten ()Lithe same age who have that
disability.

(2) If a public'agency provides educa-
tion to non-handicapped children in any
of these age groups, it must make a free
appropriate 'public education available
to attleat a proportionate number of
handicapped children of the same age.

e3) If a public agency provides edu-
cation to 50 percent or more of its han-
dicapped ,children in any disability cate-
gory in any ()Mese age groups, it must
make a free appropriate public educa-
tion available to all of its handicapped
children of the same' age who have that
disability.

(4) If a public, agency- provides educa-
tion to a handicapped child in any of
these age groups, it must make a free
appropriate public education available to
that child and provide that child and his
or her parents all of the rights Under
Part B of the Act and this part.

(5) A-State is not required to make a
free appropriate public education avail-
able to a handicapped child-in one of
the age -groups if:

.(i) State law expressly prohibits, or
does not authorize, the expenditure of
public funds to provide education to non-
handicapped children in that age group:
Or

(ii), The requirement is inconsistent
awith court order which governs the pro-

vision of free public educat4on to hindi-
capped children in that State,.

(20 U.S.C. 1412(2) (73); Sen 11 pt No 94-'168
p: 19 (1975).)4

-

-Commeht. 1 The requirement to make free
Appropriate public education available ap-
plies to all handicapped children within the
State 'who are in the age ranges required
under section 121a.300 and who need special
education and related services. This includes
handicapped children already in school and
children with 1pss severe handicaps, who are
not covered under the priorities under
I 121a.321; 10. .1

2. In order to be in compliance with
1121a.300, each Stiate must insure that the
requirement to identify, locate, and evaluate
all handicapped children is fully imple-
mented by liana agencies throughout the

State: This means that before September 1,
1978, every child Who has been referred or is
on a waiting list, for evaluation,(inCludiriff

ildren in school as well as the not re-,
ivizig an education) Must be evaluated in
cordance with if 121a.530-121a 533 of Sub-t E. If, as a result of the evaluation, it is

rmlned that a child needs special educa-
tlo and related services, an individualized
educ tion program niust he developed for the
child by September 1,1978, and all other ap-
plicable requirements of this part must bemet.

3 The requirement to identify, locate, andevaluate handietipped children (commonlyreferred to as the -child find system") was
enacted on August 0, 1974, under Pub. I..
98-380. While Bach State needed time to es-
tablish and implement its child find system.
the four year period between Adgust 21,1974,-and September 1, 1978, is considered to;besufficient to insure that the system is fully
operational+ and effective on a State-iviciebasis. . ,

Under the''Statute, the age range for the
child find requirement (0-21) is greater than ,the mandated ago range for providing frpe
appropriate public education 'RAPE). Onereason for the broader age requirement un-der "child find:;.-is to enable.States to be
aware of and plan for younger children who
Will require special education and related
services. It also ties in with the full eduell-
tional, opportunity goal requirement,. whichhas the same age range as child find More-
over, while a State is not required to pro-vide "FAPE" to handicapped children belowthe age ranges mandated tinder 1121a 300,the State may, at its discretion, extend serv-ices tb those children, subject to the require-ments on priorities under II 121a 320-121a 324., ,
§ 121a.301 Free appropriate public cdu-

cationnictbods and pa, men's.
Each State may use whatever

State, local, Federal, and private sources
of support are available in the State to
meet the requirements of this part. Fdr
example, when it is necessary to place a
handicapped child in a residential fedi-
ity, a State could use joint agreements
between the agencies involved for shar-
ing the cost of that placement.

(b) Nothing in this part relieves an
insurer or similar third party from an
otherwise valid obligation to provide or
to pad for services provided to a handi-
capped child.
(20 U.S.C. 1401(18) ; 1412(2) (B) .)

§ 121a.302 ,licsidential placement/
If placement in a public or privaie resi-

dential program is necessary to provide
special education and related services to
a handicapped chip the program, in-
cluding non-medical care and room and
board, must be at no cost to the parents
of the-child.

1

(20 U,S C.1412(2)(8); 1413(a) (4)(B).)

Comment This requirement applies to
placements which'are madely public agen-
cies for educational purposes, mid includes
placements in State-operated schools for the
handicapped, such as a State achool for the

-deaf or blind.

§ 121a.303 Proper functioning of bear-
ing aids.

Each public agency shall insure that
the hearing aids worn by deaf and hard'
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of hearing children in school' are func-
tioning properly.
(20 U.S.C. 1412(2) (B).)'

comment...The report of the House of
Representatives on the 1978 appropriation
b111 includes the following statement regard-
ing hearing aids:

In. its report on the 1976 appropriation bill
the Committee expressed,concern,about me
condition of hearing aids worn by chit
in public schools. A study done at the n-
mittee's direction by the Bufeau of Ed ca-
tion for the Handicapped reveals that up to
one-third of the hearing aids are malfunc-
tioning Obviously the Committee expects
the-Office of Education will ensure that hear-
ing impaired school children are receiving
adequate professional assessment, follow-up
and services.

(House Report'No, 95-381, p 67 ,11977).)
§ 121;1.304 Full eatiati9nal qnportunity

goal.
l'a.) Each State educational agency

shall insure that each public agency es-
: tablishes and implements a goal of pro-
viding full educational opportunity to
all handicapped children in, the
served by the public agency.

eb) Subject to the priority require-
ients under §§ 121a.320-121a,324, a
State or loCal educational agency may
use,Vart B funds to provide facilities,personnel, and services necessary to
Meet the full educational opportunity
goal.
(20 US C.-1412(2)(A); 1414(a) (I) (C).)

-Comment In meeting the full educational
opportunity goal, the Congresi also encour-
aged local educational agencies to include
artistic and cultural activities in programs
supported under this part, subject to the
priority 'requirements under 121a 320-
121a 324 This point is addressed in the fol-
lowing statements from the Senate Report
on Pub. L. 94-142i

The use of the arts as a teaching tool for
the handicapped has long been recognized
as a viable, effective way not only of teach-
ing special skills, but also of reaching .

youngsters who had otherwise been unteach-
able. The Conimitt4 envisions, that 15r0-
grams under this Bill could well include an
arts Component and, indeed, urges that local
educational agencies include the arta in,pro-
grams for the handicapped furided under
this Act. Such a program could Cover both
appreciation of the arts by the han capped
yt.ungsteis, and the utilization of tiie arts I .
as a teaching tool per se.

Museum settings have often been another
effective tool in the teaching of Inzinclica ped
children. For example, the Brooklyn u-seurn has been a leader in developing
hibits utilizing the heightened tactile sm -
sory skill of the blind. Therefore,, in light
the national policy concerning the use of
museums in Federaily-supported, education
programs enunciated in the Education
Amendments of 1974. the Committee also
urges local educational agencies to Inchide
museums in programs for the handicapped
funded under this Act.
(Senate Report No 94-168, 'p 13 (1975h)
§ 121a.305 Program options.

Each public agency shall take stepCto
insure that its handicapped children
have available to them the variety of
educational programs and services avail-
able to non-handicapped children in the

i
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aiea sett edsby the agency, inOucling art,
music, 4industrial arts, consumer and
homemaking education, and vocational
education.
(1(1 ITS C. 14122)(A); 1414ja),(1)(C) )

Comment.- The above list of program
.,inions is not exhale/Live and could include
q.uy program or activity in which non-
h.Inclicapped stud nts participate Moreover,
vocational educ on programs must be spe-
cially designed f necessary to enable a
haricapped stu lit to benefit fully from
tli se programs: and the set-aside funds
under the Vocatio la' Education Act of 1963,
as amended by P b Y. 94-482, may ,be used
for this purpose Part B funds may also be
used, subject to the priority requnements
under §§ 121a.320-121a 324.

§ 421 a.306 Nonacademic -ere
(a) Each -public agency shall' take

steps to provide' nonacademic frond ex-
tracurricular services and activities In
such manner as is necessary to afford
handicapped children an equal oppor-
tunity for participation in those serv-
ices and activkties.

(b) Nonacademic and extracurricular
services and activities may include
counseling,services, athletics, transpor-
tation, health services, recreational ac-
ti tiers, special interest groups or clubs
spbnsored by the public agency, referrals
to agencies which provide assistance to
handicapped persons, and employment
of students. including both employment
by the public agency and assistance in
making outside employment available.
(zo s C. 012(2) (A); 1414(a) (1)(C) )

§°121a.307
(a) General. Physical education serv-

ices, specially designed if necessary,
must be made available to every handi-
capped child receiving a free appropriate
public educ,ation.

(b) Regulai physical education. Each
handicapped child must be afforded the
opportunity to participate in the regular
physic I education program available to
non-h ndicapped children unless:

(1) e child is enrolled full time in
a sepal to facility; or

(2) 'nip child needs specially designed
physical education, as prescribed in the
child's individualized education program.

(c) Special physical education. If Spe-
cially designed physical education is pre-
scribed in a child's individualized educa-
tion program, the public agency respell-
sible for the education of that child shall
provide the services directly. or make ar-
rangenients for it to be provided through
other public girbprivate Programs.

(d) Education in separate facilities.
The pl lie agency responsible for, the ed-
ucation of a handicapped child who is
enrolled in a separate facility shall in-
sure that the child receives appropriate
physical education services in compliance
with paragraphs (a) and (c) of this
section.
/20 U.S C 14(k(16); 1412(5)68-; 1414(5)
(6).)

Comment. The Report of the House of Rep-
resentatives on Pub. L. 94-142. Includes the

c.
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following statement rebartling physical ed1.1.
cation:

Special education. as set forth in the Com-
mittee bill includes instruction in physical
education, which is provided as a matter of
course to all non-handicapped children en-
rolled in public elementary and secondary
schools. The Committee is concerned that
although these services are available to and
required of all children in our school systems,
they are often viewed as a luxury for handi-
capped children .

...

The Committee expects the Commissioner
of Education to take valatever action i9 nec-
essary to assure that physical education serv-
ices are available to all handicapped children
and 'has specifically included physical edu-
cation within the definition of special edu-
cation to make clear that the Committee ex:
pests such services, specially designed where

necessary, to bo provided as an integral part
of the educational nrRgilinkof every handi-
capped child. 4'0"

(House Report No. 94 -332, p. 9 (1975) )

PRIORITIES IN THE4UsS OF PART B FeliIS

§ 121a.320 ^ Definitions of "first p'riori
children" and "second priority chi'
dren. . .

, For the purposes of §§ 121a321 -121a.
324, the term: %,,

(a) "First priority children" means
handicapped children who:

(1) Are in an age group for which the
State must make available tree ap-
propriate public education under § 121a.
300: and '-

(2) Are not receiving any education.
(b) "Second priority children" means

handicapped children, within each dis-
ability, with the most severe handicaps
who are receiving an inadequate educa-
tion. ... .
(20 U S C. 1412(3) ) .

Comment. .licter September 1, 1978, there
should be no tecond priority children, since

, States must Insure, as a condition of receiv-
ing Part B funds for fiscal year 1979, that all
handicapped children will have available a
free appropriate public education by that
date.

NorE,The term "free appropriatefpublic
education," as defined in 1121a.4 of Subpart
A, means "special education a'n.cf related serv-
ices which are provided In conformity
with an Indic idualized edpcati pro-

/gram "
New "First priority children" will c. tinue

to be found by the State after Sep ber 1,
1978 through on-golug efforts to identify.
locate, and evaluatqa11 handicapped Oil-
ciyen. /

14:t;

§ 1211.321 Priorities.
(a) Eath $tate and local educatio

agency shall' use funds Provided under
Part ll of the Act in the following order
of priorities:

(1) To provide free appropriate public
education to first priority children, in-
cluding the identificatien, location, and
evaluation of first priority children.

( ) To provide free appropriate publice
ir lding the identification, location, andu

ation to second priority Children,

,evaluation of second priority children.
(3:) To meet the other requirements in,

this part. '.4

=12189

bi The requirements of paragraph
(a) of this section tio not apply Co funds
which the State uses for q,dministiation
under § 121a.620,
(20 U.S C.^ 1411 (b)(I)(B), (b) (2) (c)
(1) (B),.(c)(2)(A)(ii),

lc) State and local educational
agencies may not",U.Se funds under Part
B of the Act for preService training. '
(20 Us 0 1413(a) (3) : Senate Report No.

.,94-1613, j5 34 (1975) )

Comment Note that a State educational
agency as wen. as local educational agencies,
must use Part B funds (except the portion

sed fq,r t.ate administration) for the pri-
ities. A State may have to get aside a por-

ti n of its Part B allotment to be able to
se newly-identified first priority children.

A ter September I, 1978, Part B funds may
be used

kl) To continue sup orting child identifi-
atIon, location; and ev uation activities;

(2) To provide free appropriate public ed-
ucationtlon to newly Weird ed first priority chil-
dren;

(3) To meet the full educational oppqr-
stunities goal required under section 121a.804,
including employing additional persolfnel
and providilig inservice training, in order to
increase the level, intensity and quality of
services provided to individual handicapped
children; and

(4) To meet the other require/114w of
Part B. .
§ 121a.322 First priority children

, school year 1977-1978.
(a) In school year i977-1978, if a ma-

jor component of a first briority child's
proposed, educational program is not
available (for example, therq is no quali-
fied teacher). the public agency respon-
sible for the child's education shall:

(1) Provide an interim program of
services for the child; and

(2) Develop an individualized educa-
tion program for full implementation no

;later than September 1, 1978.
(b) A local educational agency stay

use Part "B funds for training or other
support services in school year 1977-1978
only if all of its first priority children
have available to them at least an interim
program of services.

(c) A State educational agency may
use Part B funds for training or other
support services in school year 197'1=-1978
only if all first priority children in the
State 'havaavallable to them at least an

, interim program of services.
(20 u.s.F. 1411 (b), (c).),

COmmcnt. This proliision is in nded to
make It clear that a State or local ed cational
agcm.y may nut delay placiiig a p vlously
unsersed (first priority) child unti it has.
for example, implemented an service
training program, The child must be laced.
After the child is in at least an fnterl pro-
gram, the State or local educational they
may use Part B funds for training or then
support, services needed to provide that child
with a free appropriate public education.

§ 121a.323 Services to other children.
If a State or Nlocal educational agency

is providing free ppropriate public edu-
cation to all of itstilrst priority, children,

"'t..

..
...,

...,
..-, t..

..,
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that State or agency may use-funds pro-
vided under Part B of theAct;

(a) To provide free appropriate public
education to handicapped children who
are not receiving any education and whet'
are in the age groups not covered Under
§ 121a.300 in that State; or

To provide free appropriate public
4ducation to second priority children; or

(c) Both.
(20 U SC 1411(b) (1)(B), (b) (2)(B), (c)(3)
(A) (11) )

§ 121a.324 Application of local etitica-
tional agency to use funds for the
second priority.

A local educational agency may user funds provided under Part B of the Act
for 'second priority children, if it pro-
vides assurance satisfactory to the State
edu ational agency in its application (or
an mendment to its application) :

a) Tit all firSt priority, childre
have a fMe appropriate public educatio
available to them; i

(b) That thelocal educational ag y
has a system for the identification, loCa-
tion, and evaluation 'of handicapped
children, as described in its application:
and

(c) That whenever a first priority
child is identified, located, and evaluated,
the local educational agency makes
available a 'Tree appropriate public edu-
cation to the child.
(20 USG. 1411 (b)(1)(B), (c)(1)(13.); 1414
(a),(1)(C)(11).)

INDIVIDUALIZED EDUCATION PROGRAMS,

§ 121a.340 Definition.
As used in this part, the term "indrvid-.

Ualized education program" means a
written statement for a hatitliCaPPed
child that is developed and implemented
in accordance with §§ 121a 341-121a.349.
(20 IT SC 1401(19) )

§ 121a.34l State eilucationalyt....c1
sponsibility. . ,

(a) Public agencies. The State educa-
tional agency shall insure that each pub-
lic agency develops and implements an
individualized education program for
each of its handicapped children.

(b) Private schools and facilities. The
State educational agency shall insure
that an individualized .,education pro-
gram is 'developed, and implemented fOr
each handicapped child who:

(1) Is placedin or referred to a pri-
vate school or facility by' public agency;
or

(2) Is enrolled in a parochial or other
private school and receives special edu-
cation or related serVites from a public
agency.
(20 U.SC 1412 (4). (6); 1413(a) (4).)

Comment: This section applies to all pub-
lic agencies, including other State agencies
(e g., depaamcnts of mental health and wel-
fare), which provide special education t,c, a
handicallped child either directly,. by con-
tract or through other arrangements. Thus,
it a State welfare agency contracts with a
private school zr facility to provide special
education to it handicapped child, that
agency would be resbonsible or insuring

Za

RULES AND REGULATIONS.

that an individualized education program is
developed for the c Id.

§,121a.342 Whert individualized educa-
must be in effect.

r 1, 1977, and at the be-
h school year thereafter,

encY shall have in effect an
d education program for

'capped child who_is receiving
'cation from that agency.
individualized education pro -

ram
e in effect before special education

elated services are provided to a
; and

) Be implemented as soon as possible
owing the meetings under § 121043,

0 ITS c 1412 (2)(B), (4), (6ilt; 1414(a)(5);
ub L. 94-142, Sec. 8(c) (1975)4
Continent. Under paragraph (b) (2), it is

expected that a handicapped child's Individ-
ualized education program (172) will be im-'
plemented immediately following the-meet-
ings under 12/a.343. An exception to this
would be (4) a hen the meetings Occur during
the "summer or a vacation period, or (2)
:where there are circumstances which require
a short delay to g , corking out transporta-
tion arrangements) However, there can be
no undue delay in providing special educa-
tion and related services to the child.

§121a.313 Meetings.

Lion progra
(a) On Octo

ginning of e
eaefi public
individual
every han
special e

(b)
g

(1)
and
chil

io

(a) General. Each public agency is re-
sponsible for initiating and conducting
meetings for the purpose of developing,
reviewing, and reng handicapped,
child's educ tion program.

(b) Handicapped chi/ en currentiy
served. If the public agency has deter-
mined that a handicapped child will re-
ceive special education during school
year 1977-1978, a meeting must be held
early enough to insure that art, indivi-
dualized education program is developed
by October 1, 1977.

(c) Ctther handicapped children. For a
handicapped child ,who is not included
under paragraph (13) of this action, a

meeting must be held, within thirty Cal-
endar days of a determination that the
child needs special education and related
services.

(d) Review. Each public agericy shall
Initiate and conduct meetings to periodi-
cally review each child's individualized
education program and if appropriate
revise its provisions. A meeting must be
held for this pifrpose at least oncen year.
(20 ILS C. 1412 (2) (13). (4), (6); 1414(a) (5).).,

Comment. The dates on which agencies
aiiist have individualized education pro-
grams (IgPs) 1.in effect are specified 11

§ 12111.342 (October 1, 1977, and the begin-
ning of each school year thereafter) How-
ever except for new handicapped children
(i.e., those evaluated and determined to
need special education after October 1, 1977),
the timing of meetings to develop. review,
and revise IEPs is left to the discretion of
each agency.

In order to have,TEPs in effect by the dates
in i 121a.342. agericies could hold meetings
at the end of the school year or during the
summer preceding the dates In meeting

` *the Octobef 1, 1977 timeline, meetings could
'be .conducted up through the October 1
date. Thereafter, meetings may be held any
tinii,t,thrOughout the year, as long as l'EPs

are in effect at the beginning, of each school
year.

The statute requires agencies to hold a
meeting at least once each year in order to
review, and if appropriate revise, each
child's IEP. The timing of those ,meetings
could be on the anniversary Sate of the last
IEP meeting on the child, but this is left to
the discretion Of the agency.

§ 121a.314 Participants in meetings. -
(a) General. The public agency shall

insure that each meeting includes the
following par1eipallts:

(1) A rephsentative df the public
agency, other than the child's teacher,
who is qualified to provide, or supervise
the provision' of, special education.

(2) The child's teacher.
(3) One or both of the child's parents,

subject to § 121a.345.
(4) The child, where appropriate,
(5) Otlr r individuals at the discre-

tion of th
k b) Reia ;kat= personnel. For a hand-

icapped

or agency.

icapped child who has been evaluated
for the firstitime, the public agency shall
insure: ',, -

(1) Thata member of the evaluation
team participates in the meeting; or ..

(2) That the representative of the;
public agency, the child's teacher, or
some other person is present at the
meeting, who ieknowledgea.ble about the
evaluation' procedures used with the
child and it familiar with the results of
the evalyation.
(20 US.e 1401(19); 1412,(2)(B), (4), (6);
1414(a) (5)1)

ComMdnt. 1. In decidintwhich teacher will
participate in meetings on 'a child's individ-
ualized education program, the agency may
wish to consider tee following possibilities,

(a) For a handicapped child who IS re-
ceiving special education, the "teacher" could
be thb child's special education teacher. if
the child's handicap is a speech impairment,
the "teacher" could lie the speech-language
pathologist.

(b) For a handicapped' child who is being
considered for placement in special educa-
tion, the "teacher" could be the child's regu-
lar teacher, or a teacher qualified to provide*
education in die typo of program in which
the chilcKay be placed, or both.

(cr If the child is not in school or has more
than one teacher, the agency may designate
which eacher will participate in the meeting.

2. Either the teacher or the agency repre-
sentatfite should be qualified in the area of
ftio child's suspected disability

3. For a child whose primary handicap is a
speech impairment, the evaluation personnel
participating under paragraph (b) (1) of this
Section would normally be the speech-lan-
guage pathologist.

§ 121a.345 Parent participation.
(a) Each public agency shall take steps

to insure that one or both of the parents
of the handicapped child are present at,,
each meeting or are afforded the oppor-
tunity to participate, including.

(1) Notifying parents of the meeting
early enoughl6 insure that they will
have an opportunity tq attend; and

(2) Scheduling the meeting at a mutu-
ally agreed on time and place.:

(b) The notice under p\iirtigraph (a)
(1) of this section must indicate the pur-
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pose, time, and location of, the meeting,
and who will be in attendance.

1c) If neither parent can, attend, the
IHIblic agency shall use other metbods to
a, %le parent participation, including in-
to, alual or conference telephone calls.

ter A meeting may be conducted n ith-
',out a parent in attendance if the pub -.

iv agency is unable to convince the par-
. (it that they should attend. In this case
line public agency must hilt-e retotdCit

attempts to arrange a muttfftW agreed
u 1 tune and place such as:

Detailed records of telephone calls

RULES AND REGULATIONS.

2) The agency shall insure that a
representative of the private school fa-
cility attends the meeting. If the rep-
resethative cannot attend, the agency
shall use other methods to insure par-
ilLoation by the private school or fa-
cility, including individual or conference
telephone calls. y

(3) The public agency shall also de-
velop ,an individualized educational pro-
gram for each handicapped child who
was placed in a private school or facility
by tine agency before the effective date
of t,Dese regulations.

made or attempted and the results of (Th Reviewing and revising individ-
thuse calls. . utilized educatztm programs. (1)'After a

Copies of cot respondence sent to handicapped child enters a private school
We patents and dl* responses resented,. or facility, any meetings to review and
and . revise. the child's individualized educe-

, Detailed tecoids of, visits made to tion program may be initiated and con-
le parent s home or place of employ- (lusted by the private school or facility at

imiit, and the results of those visits. the discretion of the public agency.
e* The public. agency shall take (2) If the private school or facility

tt hatever action is necessary to insure initiates- and conducts these meetings,
that the parent understands the pro- the public agency shall insure ,that the
ceedings at a meeting, inclticling arrang- parents and an agency representative:
ing for an interpreter for parentsnho (i) Are invo0ed in any cioecisionabout
are deaf or whose native language is the child's individualized e ucation pro-
other than English. gram; and

10 The public agency shall give the . u1 AgreCto any proposed chaliges in
parent., on request, a copy of the indi- the program before, those changes are

implemented.
lc) Responsibilitu. Even if a private

school or facility implements a child's
individualized education program, re-
sponsibility for compliance with this part
remains with the public agency and the
State educational agency.
(20 USC 1413(a)(4)(3).)
§ 121 a.3 18 Handicapped children in

parochial or other private schools.
Ii andicapped chitld is enrolled in

a fifer chial or other private school and
receives special education or related:The individualized education program

for each child must include: services from a public agency, the pub -
(a) A statement of the child's pgesent" sic agency shall:

(at Initiate and conduct/ meetings tolevels of educational performance: d. eveloppreview, and revise an individual-(b) A statement of annual goals. in- nzed education program for the child, ineluding short term instructionld objec- accordance witff § 121a.343; andWes; (b) Insure that a representative of(c) A statement of the specific special the parochial or other private schooleducation and related services to be pro- . attends each meeting. If the representa-vided to the child, and the eaten, to tive cannot attend, the agency shall usewhichtte child will be able to partici- othew-methods to insure participationpate in regular educational programs; by 1.11e private school, including individ-(d) The projected Gates fevinitiation --gal or conference telephone calls.of services and the anticipated duration
(20 USC 1413(a) (4)(A) )

Nidualized education program.
120 USC. 1401(19): 1412 (2)(B), 141 161,

1414(a) (5) )
Comment The notice in paragraph ia)

could also inform parents that they may
bring other people to tile meeting. As indi-
cated in paragraph (c); the procedure used
to notify parents (whether oral or written
or both) is left to the discretion of the
att,ent.y. but the agency must keep a re,.erd

its efforts to contact parents

121.1.346 Content of intik ulnalif et! ed-
ucation program.

of the services; and
(e) Appropriate objective criteria and

evaluation procedures and schedules for
determining, on at least an annual basis,
whether the short term instructional ob-
jectives are being achieved. .
)20 USC I401(19)t 1412 (2)(B), (4), (6).
14141;1)(51, Senate Report No. 94-168, p 11
I975) )

121a .3 17 Prirate st lion1 place m(1115.

a i Developing indandualizede edu
lion programs. (1) Befor a p
agency places a handicapped d
or refers a child to, a private school or
facility, the agency shall initiate and
conduct A meeting to develop an indi-
vidualized education prOgrafn for the
child in accordance with § 121a.343,

0

§ 12 I a.149 Individualized cam:anon pro-
gramaccountability.

Each public agency must provide spe-
cial education and related services -to a
handicapped child in accordance with
an , individualized education program.
However, Part B of the Act does not re-
quire that any agency, teacher, or other
person be held accountable if a child
does not achieve the growth projected
in the annual goals and objectives.
(20 'DS C. 1412(2)(B); 1414(a) (5), (6);
Cong. Rec. at H 7152 (daily ed , July 21,
1975).)

6
Comment. This section is intended to re-

lieve concerns that the individualized educa-
tion program constitutes a guarantee by the

42191

public 'agency and the teacher that a child
will progress at a specified rate However, this
section do not relieve agencies and teachers
from malchig good faith efforts to assist the
child in achieving the objectives and goals
listed in he indicidualized education pro-
gram. Further, the se..tlon does not limit a
parent s r gilt to complain and ask fur re-
visions of the child's prograin, or to invoke
due process procedures, if the parent feels'
that these efforts are not being made

DirEcT SERVILE BY TITE SLATE
EDUCATIONAL AGENCY

§ 1218.360 Use of local ediational
agency allocation for direct services,

(a) A State educational agency may
not distribute hinds to a local educa-
tional agency, and shall use those funds
to insure the provision of a free appro-
priate public education to handicapped,
children residing in the area served by
the local educational agency, if the local
educational agency, in any fiscal year:

(1) Is entitled to less than $7,500 for
that fiscal year (beginning with fiscal
year 1979);

(2) Does not submit an application
that meets the requirements of §§ 121a.-
220-121a 240;

' ,3) Is unable or unwilling to establish
and maintain programs of free

4,
apPro-

pri te public education;
) Is unable or unwilling to be con-

so i dated with other, local educational
agenteies m order to establish and main-
tain those,program,s; or ,

(5) 1:Ias one or more handicapped
'children who can best be served by a
regional or State center designed to meet
the needs of those children.

tb) In meeting the requirements of
paragraph (A) of this section, the State
educational agency may provide special

9pfrijieducation related services directly,
by contra 'r through other arrange-
ments. : pp -

(c) ThAekcesecost reduirements under
ate1a.02-121a.,186 do not 'apply to the
State e licational agency. ..
(eo u S y11(c)(41, 1413(b); 1414v1).)

Contme Section 121a.360 is a combina-
tion of thr provisions in the statute (Sec-
tions 611(c 4), 613(b), and 614(d)). This
section focuses mainly on the State's ad-
ministration and use of local entitlemehts
under Part B.

The State-educational akency, as a re-
tipient of B funds is ,responsible for
insuring that all public agencies in the
State comply with the provisions of the Act,
regardless of whether they recelye Part B
funds. If a local educational agency sleets
not to apply for its rart,,B entitlement, the.
State would be required to use those funds
to insure that a free appropriate public edu-
cation (FADE) is made available to( children
residing in the area served by that local
agency. However, if the local entitlement is
hot suffielent for this purpose. additional
State or Ipcal funds wouid have 'to beex-
pended in ordei to insure that "FAP8".and
the other requirements of the Efet are met

Moreover. if the local educational agency
is the recipient of, any othe Federal funds,
it would have tq be sitcom 1 nce with Sub-
part D of the regulations..for ection 504 of
the Rehabilitation Act of 1973 5 CFR Part
84). It should be noted that he term
"PAPE has different meaninga un er Part
B and section 504 For example, un ler Part
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"FA14E" is a statt tory term which requires supplanting v,ith Federal funds, doesspecial education a d related services to be not apply to funds that the State uses -provided in accord nee with Ipern its allocation under § 121a.706(a)ized education program .(IEP). However
wider section Uri-. each recipient must pro: of Subpart G for administration, direct
side an education, which Includes services ,services, or support serf ices
that are "designed to meet indii 'dual eiluca- (20 US C 14.11 ic)(3) )
tional needswof luinclicapped persons as ade-
quirtely as the need§ of nonhandicapped COMPEEHENSTVE SYSTEM OF PERSO *NF.L
persons are met 1 r " Those regulations, DEVELOPMENT
state that implementation of an ISP, in ac-"'

,cordance With Part B, is one means of s 121,1.380 ;oope 091.,..1(
meeting the FAPE" requheineut Each annual program plan =a in-
§ 121a.361 panne and I;ealion of .rs. , chide a description of programs and pro-,

't cedures

The state educational agency may
provide special ed cation and related
services under § 121, 360i a) in the man-
ner, and at the location it considers ap-
nyoptiate. However, the manner in which
the education and, services are provided
must be consisttht with the reciuire-
merits o this part (including the least
restrictive environment provisions iii
§§ 121a;550-121a.556 of Subpart ,F0
( zn US C. 1414 (d) .)

§ 121a.370o Use of State edUcational
4.4.'lgeney'allocatio,n for dirci.6nd sup-

rat seices ,
a 1 The Stale shall use the .portiopt of

its a.11ocat' n it does not (Ise hot adminis-
tration to rovide port services and

,direct services Orklance,,with the
priority requirem4 tin r W021a 320-

' -

(b) F he pur h (a'
of this section:, ; ;.\

(1) "Direct service' niedits serf lees
provided to a handicapped cridd by ,,the
State directly, by contract, or tlirofigh
other arrangements.

(2) "SuppIt.service,s-' incladeS unple-
Meriting the comprehensive system of

personnel
development under,i§ 121a.-

3$( 121a 388, recruitment and training
of hering officers and surrogate 'parents,
and public inforpOtion and parent
training activities relating to,a free ap-
ptopriai public educati* for handi-
capped children.
(20.13 C. 1411(b) (2), (c) )

§121a.371 State matching.
Beginning with the period July 1,

1978-June *), 1979, and for each follow-
ing year,' the funds that a State uses
for direct and support services under
§ I21x.370 most be matched on a prO-
grain basis by the State from funds other

,than Federal funds. This requirement
does not apply to funds that the State
uses under § 121a.360.

. ,
(20 U,SC 1411(c) (2) (II), (c) (4) (13).)

Comment. The requirement in § 121a.371
would be satisfied if the State can document
that the amount of State funds expended
for each major program area (eg , the com-
prehensive system of personnel develop-
ment) is at least equal to the expenditure
of Federal funds in thatprogram area.
§ 121a.372 , Applicability of tionsup.

planting requirement.
Beginning with funds appropriated' for

Fiscal Year 1979 and fqr each following
Fiscal Year, the requirement in section
618 (a) (9) of the Act, which prohibits

for the development andimple-
nentation of a comprehensive system of
rsennel tiefelopment which includes.
(a) The mserfice training of general,

and special educational instructional, re:
fated services, and support personnel;

(b) Procedures to insure that all per-
Abiniel necessary to ,carry out the pur-
poses of the Act are qualified Las de-
fined in '§ 121a 12 of Subpart A) and that

ipidtivities sufficient to carry out' this Per-
' simnel development plan are scheduled,

and ,
-(c;) Effective procedure,s for acquiring

and dissr,minating to teachers and ad-
miniNaturs of programs for handl-
caped clufdreir significant information
derived from educational research, dem-
onstration, and similar projects, and
for adopting.tthere appropriate, promis-
ing educalti9kfal practices and materials
der elqpesd thIschigh those projects.
(20 U.SifPA 1413(a),(3) )

":1 121:14:61 Pagifip.aiimr.of (flier awn-
( iel.,iplit:11.,nruiion.

at. Tile State educational (thcy must
insure that all public and private instr-
Nlions ofi higher education, and -ether

anacies nd organizations (including

I 4,

ber of qualified personnel atLe available
in the State; and

(2) Initiates inservice personnel de-
velopment programs based on the as-
sessed needs of State-wide significance
elated to the invilementation of the Act.

(c) Edell annual program Plan must
include the results of the needs assess-
ment under paragraph (b) (1) of this
Section, broken out, by need for new per-
sonnel and need for retrained personnel

(do- ThkState educational agencrmay
enter into contracts with institutions of
higher education, toe educational
agencies or other agenc institutions,
or 04,..liiZatiotls (which may include
parent, handicapped, or other advocacy
orenization c, to carry out:

1 0 Experimental or innovative per-
sonnel development progitItis;

42, Development or modification of
instinctiontql materials; and

(3) Ditnination of significant in-
formatioP7derived ...from educational re-,
search and demotiStration projects. `

,(e ) Each annual program plan, must
provide that the -State educational
agency insures that ongoing inservice
training programs are available to,,,a1I
personnel who are engaged in the educa-
tiOn of handicapped children, and that
these pydgrams include: 6..-

11' The use of incentives which insure
usetticipation by teachers (such as, re-
leased time, payment for participation;
options for academic credit, salary step
erediLcertific4am renewal, or updating
flrofessional ski

(2) The involvement of 19eal staff; and
13) The use of Vnovaeive practices

shied have been found to be effective:

0

represent- tif Ls of handicapped, parent, (f). Each annual,program plan must
and oth r advocacy organizations (1) Desc:#15e the process used in deter-,'
in the tate' which have an inter- "I mining the inservice training needs of
est in th prcpf:tration of personnel for personnel engaged in the education'uf
the educa ion of handicapped children, handicapped children;
have an o portunity to participate folly
in the de-hlopment, revittr, and annual
updating f the cornprehgnsixe system ,of
personnel development. Y

(b) The annual program plan must de-
scribe the "iature and extent of participa-
tion under paragraph (a) of this section
and must describe responsibilities of the
state educational agency; local educa-
tional agencies, public arid prtvate instt-
'tutions of higher education, and other
agencies'

(1) With respect to the comprehensive
system as a whole, and

(2) With respect to. the personnel de-
velopment plan `under § 121a.383.-.
(20 U S C. 1412(7 (A) ; 1413(a) (a),) of training for each area under para-

Urf graph (f) (2) of this section;
-121a.382 --Irrservice training. "\ (5) Describe-how the training will be
- (a) As used in ttlis section, "ins ieb-tprokided in terms of (i) _geographical
training" means any training ether scope (such as Statewide, regional, or
than that received by an individual In locab, and ' di) staff training' source
a full-time pr ram which leads to a (such as college and university staffs,

(2) Identify the areas in whiC411 train-
rieRded (such as individualized ed-

ucation programs, non-discriminatory
testing,, least restrictive environment,
procedural safeguards, and surrogate
Parents);

(3) Specify . the groups requiring
training(such as special teachers:regu-

cir
speech -Ian uage_pathologists, 'au-

'diologists,

teachers, ainistrators, psycholo-
gists,

physical education teachers,
therapeutic recreation specialists, physi-_
cal therapists, occupational therapists,
medical personnel, parents, volunteers, .
hearing officers, and gurrogate parents) ;#1,

(4) Describe the content and nature

degkee.
(1;1 Each a nal pr-ogram plan must

provide that
agency:

(1) Conducts an annual needs assess-
ment to 91otermine if a sufficient ntun-

the State educational'

State and local educational agency per-
sollnel, and non-agency personnel); .

(6) Spe'cify: (i) The funding sources
to be used, and ,

(ii) The time frame for providing it;
and

6
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. (7) Specify proceduYes for .effective
evaluation of the extent to which pp-
gram objectives are met.
(2(rUSC 1413(al (2) I

, .

121,1.383 Per& 1 th \ 41421 I plan.

- Each annual program plan must: 1a)
Include a ersonnel development plan
which pr v des a structure for person-

,' nel planet g and focuses on preservioe
and inser ice education needs;

(b) Des mbe the results of the needs
assessmen under § 121a 382(1) ) (1) with
respect, to identifying needed areas of
training, and assigning priorities to
those areas; and '

(c) Identify the target populations for
' personnel development, include g gen-

era] education and special e ucation
instructional and administrative person-
nel, support personnel, and other per-
sonnel (such as paraprofessionals, par-
ents, surrogate parents, and volunteers)
(20 USC 1413(a)(3) ) .-.. '

121,1.381 Di.,:enlinatioil.
(a) Each annila progiamplan must

include arlescriptl 1 of the State's pro-
cedures f dr acquiring. revie mg. andkiii,-
semmating to general and special educa-
tional instructional and Support- per-
sonnel, adminLatratois of programs ftfr
land:capped children. and other enter-

ed agencies and organizations (in-
ng parent. handicapped, and other

1.,, .,ttdlWcacy organizations) significant in-
1 formation and promising practices de;

-i from educational.research, demon-
strati 1. and other procts.

(b) Dissemination includes' '
(1l Making those personnel, adminis-

trators; agencies', and organizations
aware of the information .and practices;

(2) Training designed to enable the es-
tablishipent- of innovativt, progrns and
practices targeted on identified local
needs; and t-"i-

_ ! (3) Use ormstructional materials and
other media for personnel development
and instructional programming. -,-

(20us c 1413(a) (3) )

§ 121n.385 Adoption of educational
practice..

(a) Each annual.program Plan must
provide for a statewide system designed
to adopt, Wiw.zeappropiatS, promising
educational 'Pribtices and materials
proven effective through research and
demonstration.

(b) Each annual program plan must
provide for thorough reassessment of
educational practices used in the State.

(c) Each annual program plan must
provide for the identification of State,
local, and regional resources (human
and material) which will assist in Meet-
inethe State's personnel preparation
needs.
(20 u S.C. 1413(a) (3).)

`§ /21a.386 Evaluation.
Each annual program plan must in-

clude:
(a) Procedures for 'evalitating the

overall effectiveness of:
it

4
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. (1) The comprehensive sAtein of per-
sonnelilevelopment in-meeting the needs

_00

for personnel, and
(2) The proceduies for adniimstration

of 'the system; and
(b) A descriptitti of the monitoring

activities that will be undertaken to as-
sure the implementation of the compre-
hensive, syste'm of personnel develop-
ment.

'muse 1413(,u IA)
1'21.1.387 Te(Imi, al a...knot( c to local

educational ageocie..
Each annual program plan must in-

elude a description of technical assist-
ance that the State educational agency

'-givtg-tr-lcrdn-e-Citie-atRAfirr agencies in
their implementatton of the State's corn-

ehensive syWm of personnel deyel-
opm(nt
29 USC 11131a)(3) ).

`Subpart DPrivate'Schools
HANDICAPPED CHILDREN IN PRIVATE

SCII0OLS PLACED OR REFERRED BY PUBLIC
AGENCIES

J.? I .a. 100 11plar Atilt,
101-121a.103.

Sections 121a 401-7121a403 apply only
to handicapped children who are or have
been placed in or referred to a private
school or facility by a public agency as
a means of providing special education
and related services.
(2o use 1413(a)/(4)(3)?1
§ 121,1.101 ite,ponsiliiiity of :Slate Mu

FEDERAL 4

4Ational agency.
Each State educational agency shall

insure that a handicapped child who is
placed in or, referred to a private school
or facility by a public agency:

(a) Is provided special education aid
related services:

( 1 )' In conformance with an individ-
ualized education 15rogram which meets
the requirements under §§ 121a,340,%.
121a.349 of Subpart C;

(2) At no cost to the parents";
(3) At a school or,facility which meets

-the standards that I apply to State and
local educational agencies (including the
requirements in ,this part) ; and

(b) Has all of rthe rights of a handi-
capped child who is served by apublic
agency.
(20 U.SC i413(a) (4) (B) )

§ 121:1.402 Implementation by State ed-
ucational agency.

In implementiiigl 121a 401 the State
educational agency shall:

(a) Monitor compliance through pro-
cedures such as written reports, on-site
visits, and pa nt questionnaires;

( b) Dis,serni ate copies of applicable
standards to ea ivate school and fa-
cility to which a ublic agency has re-
ferred or place a handicapped child;
and

(c) Provide la opportunity for ose
private schools and facilities to paci-
pate in the deVelopment and revision of
State standards which apply to them.
(20 U.B.C. 1413(0 (4) (B) .)

;
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§...12141,103 Placement of children by
parents.

(a) Tf a handicapped child bas avail-
able' a free appropriate public edtication
and 131e parents chooSe to place the child

prit ate sChooror fheility_the_ public
agency is not requited by, this part to
pay for the child's -education at the pri-
vate school or facility. However: the pub-
lic agency shall make'services available'
to the child as provided under §§ 121a.-
450-1?la 40.

(br Disagreements between a parent,
and a public agency 'fcgarding the avail-
ability of a Program 'appropriate for the

and the question of 'financial re-
sponsibility, are subject to theffue ptod-
ess procedures under §§ 121a 500-121a -
514 of Subpart E.
(20 U SC %412(2) KB), 106) )

HANDICAPPED 'CiriFortstr. IN 'PRIVATE
SrlIOOLS Nor PLACED OR REFERRED BY
PUBLIC AGENCIES

§ 1'2 1 a.150 Applicability of 0 121 a.
151-121a.46(,).2

As used in §1:11.1a.491-121a.460, "pri-
vate school -TianclicapPed Childte
means handicappPil,,children enrolle
private school's or facilities other than,
handicapped children covered under
'§§ 121a 400-121a.403. p

k20 USC 1413(a) (4) (A) )

121.1.k131 Stan` ta r a tional agency re-
,- spomilrility.
The'State educational agency shall in-4

sure, that: -

(a) To the extent consistent with tneir
number and loeation in the State, pro-
vision is made' for the participation of
private schooLhandicapPed Children In
the program. assisted or carried out
under tiels part by proving them with
special education and related sell/ices;
and.

(b) °The other requirements in
§§ 121a.452-121a460, aye meta
(20 US.C. 1413(a).(4) (A).)

§ J21a.452 Local educational fig' ency tc

s (a) Each local educational agen4
shall' provide 'special eduehtion and re-
lated services designed to meet the needs
of private mho& handicapped children
residing ha. the jurisdiction ()lithe agency.

(b) Each local educational agency
shall provide private.schoot handicapped
children with genuine opportunities to
participate in special education' and I-
lated service§ consistent with the number
of those children and-their needs. -

(22.u.s.o...1413 (a) (4) (A.).;1414(a) (6) j

§ 121a.453 Deicrinination 'wart;
number of children, /and types of -
services.
e needs or private school 'handl-

c ped children, the number, of them
ho will partic this part, and

pes of spe e nd related
services whiCh he ,local Ucationa
agency, will pro de for them"niUst bt
determined after 'consultation with per-
sons knoWledgeable of the needs of thtse

23, 1977
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children, on a basis'comparableto that
used in providing for the participation
under this part of handicapped children
enrolled in public schools.
(20 u pima) (I) (A).)
§ 1 2 fa.15 Ser% lee arrangements.

Services to private slool handicapped
children max, be provided through such
arrangenients as dual enrollment, educa-
tional radio and television, and the pro-,
vision of mobile educationlil services and
equipment.
(20 U.S.C. 1413(a) (4) (A)3

§ 21 a.455 Differences in services to
"Private school handicapped children.

A local educationa l, agency may pro-
' vide special educatibn and related serv-

ices to private school handicapped chil-
t dreh which are different from the special .
education and related services it provides
to public school children, if :

(a) The differenc&, are necessary to
meet the special needs of ' the private
school handicapped children, and

(b) The special education and related
services are comparablKin quality, scope,
and opportunity for participation to
those provided to public school children
kith needs of equal importance
('20 USC. 1413(a) (4) (a). 1% l c,ler c rarrera,
417 U S.402 (1974) )

§ 121:1.156 nPer.onel.
(a) Public school personnel may be

made available in other than 'public
school facilities only to the extent 0,eces-
sary to provide services required by the

_handicapped children for whose needs
those services were designEd, and only
when those services are not normally
provided by the private school.

(b) Each State or local educational
agency providing services to children en-

,
rolled in private schools shall maintain
continuing administrative control and
direction over those services.

(c) The serucesprovided with fends
tinder Part B of the Act for eligible han-
dicapped children enrolled in private

-- -se hools-nva y-no t include:"
(1) The payment of salaries 6f teach-

ers or other employees of private schools
except for services performed outside
their regular hours of duty and under
public supervision and control; or

(2) The construction of private school
facilities.
(20u At 1413(a) (4) (A) )
§ 121a.457 Ennipmeitt.

(a) -Equipment acquired with fun&
.under Part B of the Act may be placed
on private school premises for a limited
period of tune, but the title to and ad-
ministrative control over all equipment'

'must be retaineq and exercised by a
public agency.

(b) In exercising administrative con-
trol, the public agency' shall keep rec-
ords of and account for the equipment,
and shall insure that the equipment is
used solely for the purposes of the pro-
gram or project, and remove the equip-
ment from the private school premises if

40w
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necessary to avoid its being* used for
other purposes or if it is no longer needed
for the purposes of the program or proj-
ect.
_(20 USC 1413(a) (4) (A) )
§ 121 a.158 Prohibition of segregation.

Programs or projects carried out in
public factlitaeg, an involving joint par-
ticipation' by eligible handicapped chil-dren enrolled ill private schools and
handicapped children enrolled in-public
schools, may not include classes that ar
separated on the basis of school enroll-
ment or the 'religious affiliations of the
children.
(20 UV C 14130..) (4)(A)' )

'§ 121,4.159 Ennds and 'properiv not to
benefit uriate

Funds provided under Part B of the
Act and property derived from those
funds may not inure to the benefit of any
private school
-(20 u S,C 1413(a) (4) (A) ) ,\
§ 321x.160 Existing Ie el or instruction.

Provisions for 'Serving private school
handicapped children may not include
the financing of the existing level of in-
struction in the private schools.
(20 USC 1113(a) (4) (A) ) 9

Subpart EProcedural Safeguards
Tin a 0 EsS PROCEDURES FOR PARENTS

AND CHILDREN

& 121.1.500 Definitions of "eonSent",
"evaluation ", and "per,onally iden-.
tifithlc". Asoi

As used in th part " next" means.that (a) The parent has en fully in-
formed of alf information relevant to the
activity for which consent is sought, in.
his or her native language, or other mode
of communication;

(b) The Nparent understands %And
agrees in writing to the carrying out of
the activity for which his or her conseut -
is sought, and the consent describes that
activity a,nelists the records (if any
which will be released and to whom; and

(c) The parent understands 4liat the
granting of consent is voluntary on the
part of the parent and may be revoked
at any time. ti

"Evaluation" means procedures used
in accordance with §§ 121a.530-121a.534
to determine whether a child-is handi-
capped and the nature and extent of
the -special education and related serv-
ices that the child needs. The term means
procedures used selectively with an in-
dividual child and do not include basic
tests administered to pr procedures used
with 'all children in a pchool, grade, or
class. -.

"Personally identifiable" means that
infoiaa4on includes;

(at The name of the child, the child's
parent, or other family member;

(b)' The address of the otilld;
(c) A personal identifier, uch as the

chlld's,social security number or student
number; Or" ,

(d) A list of personal cbaracteristics
or other information which would make
it possible to identify the child with rea-
sonable certainty.
(20 US. C. 1415, 1417 (c))

§ 123x.501 Cencral resitoliibility of
public agencies.

Each State educational agency shall
Insure that each public agency es
tislies and implements procedural saf
guards which meet the requirements cif
§,§121a.50.0-121a,514.
(20,, L; SC. 1413(a) )

rl 2 111.51)2 qpport,unit to exa lll i ll c rec-\
orris, "or

The parents of a handicapped child
shall be afforded, inaccordance with thety
pr (dares in, 121a.562-121a.569 an
o rtunity t8'-trispect and review all ed-
%Ica ion records with respect to:

(ft) The identification, evaluation, and
educational placement of the child,-and

(b) The provision of a,f ree appropri-
ate public education to the child,
(20 USC. 1415(13)(1)(A) )

§"121a.503 Independent edut .ttional
evalpation.

(a) deneral. (1) The parents of rif
handicapped child have the right under
this part to obtain an independent edu-
cational evaluation of the child, subject
to paragraphs (b) through (e) of ttnis
seation.

(2) Each public agency shall provide
to parents, on request, information about
where an independent educational eval-
uation may be obtained. .

(3) For tile ,purposes of this part:
(i ) "Independent educational evalua-

tion" means an evaluationconducted by
a qualified exanainer 'who is not em-
ployed by the public agency responsible
for the education of the child innu bolt.

(ii) "Public expense" means that the
public agency either pays for th full
Bost of the evaluation or insures th t the
evaluation I. otherwise provided , t no
cost to the parent, consistent with
§ 1,21a.301 of Subpart C.

(b) Parent right to evaluation at pub-
lic expense. A parent has the right to an
independent educational evaluation at
public expense if the parent isa' es
with an evaluation obtained by b-
lic agency, However, the pub c a ncy
may initiate a hearing under § 12 a.506
of this subpart to show that its, e alba:.
tion is appropriate. tf, the final dee:isle/1; .,
is that the evaluation is appropriate, filet ,,'
parbnt Still hackiv rig* to an indeperid- t*
ent educational kvalcation, but net at
public expense. --;.,---

(c) Parent initiatedVvaluatzoi . If
the parent obtains an independent du-

..cational evaluation at private exp nse,
the results of the evaluation:

(1) Must be considered by the pablic
agency in any decision rikade with \ re-
spect to the provision of a freeapproPri-
ate public education,tothechild, and

hearing unde this subpart regarding
(2) May be presented as evidence Et,,ar

that child.
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(di Requests fur ciAluatimjs by hear-
ing If a hearing &leer requests
an independett educational evaluation
as part of a hearing, the -cost of the
evaluation must be at public expense.

(e) Agency_viterta. Whenever an in-
dependent evaluation is at public ex-
pense, the criteria uncle' which the evall
uation is obtained. including the loca-
tion of thesevaluation and tht qualifica-
tions of the examiner, mu,t be the same
as the criteria which the pubic ngeney
uses when evaluat ion.
(2c; u/sc 1415(1)1(1)(m')

°
121.1.501 Prior 'loth
(A) Notice,:, 'Written 'lake which

Meets the rerazirginentS 'uunder 121a 505
'must be given to the parents of a handi-
capped child a- reasonable time before
the public agenty :

(I) Proposes to initiate or change the
identification, evaluation, of educational
placement of the .child or the provision
of a free propriaipublit: edta anon to
the Child, pr

(2) Refuses to initiate or change the
identification, evaluation, or educational
placement of he child_or the provision
of a free apps opi late public cdilcation to
the child.

(b) Consent. (I) Pittent'd consent
must be obtained before

0/ Conducting a' pi ephic,n(a.it btalr
, uation; and ,

(ii) Initial placement of a halich-
capped' child in a program pi ov idMg
special education and related services.

(2)yxcept.tpr, eplacement evalua-
tion d initial placement, consent may
not be required as a condition of any
benefit to the parent or child.

(c) Procedures where parent refuses
consent. (1> Where State late *requires
parental constnt before a handicapped
Child is evaluated or initially' provided
special education and related services,
State procedures govern the public,
agency in overriding a parent's refusal to
consent.

(2) (1) Where, there is no State law
requiring consent before a handicapped
child is evaluated or initially provided
special education and related services..
the public agency may use the hearing
procedures in §§ 121a 506-121a.508 to
determine if the child may be evaluated

-1*. or initially provided special education
and relatid services without parental
consent.

(ii) If the healing officer upholds the
agltricy, the agency may evaluate or
Initially . provide special education and
related servicefi to the child without the
parent's consfnt, subject to the parent's
rights under §§ 121a 510-1210 513
t20 USC. 1415(b) (1) (C), (D9.)

Comment 1. Any ch nges in a child's spe-
cial education progr m, after the initial
piacemnen ar no s Jett to parental con-
sent und Pa ut are subject to the
prior not requiremen.t in paragraph (a)
and the individualized education ptograin
requirements in Subpart C.

2. Paragraph (c) Means that where State
law requires parental consent before evalua-
tion or befdre special,pducation and related
services are initially provided, and the par;

RULES AND REGULATIONS,'
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eut rcfases for otherwise withholds) con- (2) The parent or the agency initiates
sent, State-procedures, such as obtaining a a hearing under this section.
Court 'order authorloing the public agency .
to conduct the evaluation or provide tho . (2,04T.SC. 1416(b) (2).)
education and related services, must be Comment: Many States have pointed flt
followed. the success of using mediation as an inter-

If, hoacier. there is no legal requirement venint step prior to conducting a formal due
for consent outside of these regulations, the process hearing. Although the process of
public agency may use the due process pro- mediation is notrequired by the statute or(edures unsierthis subpart to obtain a deci- thes6 regulations, an agency nfay wish to

, mon to allow the evaluation or services with-" suggest mediation in disputes concerning the
out parental consent The agency must notify identifica.tlon, etaltifition, and educatiloal
the parent of Its actions, and the parent has placement of .handicapped children, mktappeal rights as well as rights at the hearing
itself

provision of a free appropriate public edue
t ion to those children. Mediations have. b0 err:

'121-1.505 (((mom of. not it e conducted by members of State eduCatioeducations.
ap.:encits or local educational agency perso

ta ) not tinder c 121a,i5,c1 nittst lief who were not previously involved in the
in( hide' particular case In many cases, mediation

1 A full explanation of call of the leads to resolution of differences between
Inocetillral safeguards available to the parents and agencies without the develop -
parents under Subpart E: meat of an adversarial relationship and with

minimal em onal stlss. However, media-
tion ma

Posed or refused by the agency, an ex- be used to 'deny or delay a
pares, s rights under this subpart

planation of why the agency proposes or.
iefu.os to take the action, and a de- ti 121n.507 Impartial hearing officer.
srliption of any options the agency con- ' ) A healing may not be conducted.
snlereci and'the reason& why those ,op- 111 By a person who is an einploy.ee
lions 'acre rejected: of a imbibe agency which involved in

131 A description of each evaluation the education or case of child, or
procedure, test. record, or report the * t 2 i By any person having a personal
agency use; as a ba-is for the proposal or profebsional interest which would con-
or reftl:(a.1...and...

4 A description of afi,y carer factors h'arnig
\ 1ii Ir 'Are relevant to the :gene Y's 4r)- I» A person who otherwise qualifies to
),oral or refusal t conduct a hearing under paragraph (a)

(b) The notice must be. of this section is not tut employee of the
I 11 Written in language uncleisilnd-- agency solely because he or she is paid

by Pie agency to serve as a hearing on:t-able to the general public, and
c's(2) Provided in the native language

of the parent or other mode Of eommu- Each public agency shall keep a list
natation used by the parent, unless it is of the persons who serve as hearing of11-
clearly not feasible to do so. cers The list must include a statement-of

the qualifications-of each of those per-(c) If the native language or otiller
mode of communication of the parent
is not a written, language, the State or t20 U SC 1414(h)(2) )
local educational agency shall take steps 1 >la.508 Hearing rights.to insure:

) That the notice is translated Orally (a) Any party to a hearing
or-by other means to the parent in his right WI
or her native language (Tr other mode of (1) Be accompanied and advised by
communication; alcounsel and by individuals with special

knowledge or training with respect to the.(21 That the parent understands the problem( of handicapped children;contept of the notice, and (2) Present evidence and confront,( 31 That thcre is written evidence that cross - examine, and compel the attend-th% requirements in paragraph (c) (1) ante of witnesses;and (2) of this section have been met. (3) Prohibit, the introduction of any
(2o U,sc 1415(b) (I) (D)) T evidence at the I-Mitring that has not bop,

disclosed totilat party at least five days§ 121;1.506 Impartial thi,e process hear- before the hearing;

§

4

ilict \NMI 111.5 or lie? objectivity in the

alas the

(4) Obtain a written or electronic er-
batizn record of the hearing;

(5) Obtain vvritten findings of fact. and ..
decisions. v The public agencY shallkan.s-
-init those findings and decisions, tater
deleting any personally identifia.ble in-
formation. to the State advisory panel'
established under Subpart F).

(0) Parents involved in hearings must
be given the iight to:

(14 Ha,ve the child who is the subject
,of the hearing present4d

(a) A pareift or a public educational
agency may initiate a hearin on any of .
the matters described in § 1210 504(,a) (I?
and (2).

b ) The hearing must be conducted byy
the State educational agency or the IA-
lie agency directly responsible for the
education of the child, as determined
under State statute, State regulation, or
attritten policy of the State educational,
agency.

t4.- The public agency shall inform th'e
parent of any free oT loW-cost legal and
other relevant. services available in the
area if:

(1) The parent requests the informa-
tion; or _

(2) Open the hearin the public,
(20 U S.C. 1415(d).)

§ j21a.509 Healing decision; appeal,
A aecisionSmacle in a hearing con-

ducted under this subpart Is final, unless

4
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a party to the hearing appeals the deci-
sion inVer r121a.510 or I 121a.511. ,

-(20 US C. 1415(c))

§ 121a.510 Administrati% e appeal; im-
partial review.

(a) If the hearing is conducted-by a
public agency other than the State edu-
cational agency, any party aggrieved by
the findings and decision in the hearing
may appeal to the State educatimlial
agency.

(b) If there is an appeal, the State
educational agency shall conduct an im-
partial review of the hearing. The official
conductin the review shall: "

(1) Ex in the entire hearifig 'rec-
ord;

c '
(2) Ins that the procedures at the

hearing were consistent with the reduire-
nients of due process;

(3) Seek additional evidence if neces-
sary If a hearing is held to receive midi-
tional evidence, the rights in §.121a.508
appl;

(4) Afford the parties an opportunity
for oral or written argument, or both,
at the discretion of the reviewing offi-
cial;

(5) Make an-independent decision on
completion of the review; and
t (6) Give a copy of written findings

and the decision to.the parties.
(c) The decision made.by the revielv-

ing official is final, unless a party brings
a civil action under 4 e1a.512.
(20 U S C. 1415 (c), (d):. 11 Rep No 94-664,
at p. 49 (1975)4

Comment. 1 The State educational agency
may conduct, its review either directly or
throitgh another State agency acting on its
behalf. However, the State educatolotV1
'agency remains responsible for the final de-
cision on review.

2 All parties have the right to continue
to be represented by counsel at the state
administrative review level, whether or not
the reviewing oflictal determines that a fur-
ther hearing is necessary. If the revieling
oMcial decides to hold a hearing to receive
additional evidence, the other rights in sec-tion 121a.508, relating to hearings, ais?
apply
§ 121a.511 ' Civil action.

Any party aggreyied by the findings
and- decision made in a hearing who
does not have the right to apykal under
§12A.510 of this subpart, and any party
aggrieved by the decision of a reviewing
offiCer under r121a.510 has the right to
bring a civil action under section 615(e)
(r 2) of the Act.
(20 118 C. 1415 )

§ 121n.512 TiNeliness and coinenienec
of hearings and reviews.

(a) The public, agency shall insure
that not later than 45 days after the
receipt of a request for a hearing:4

(1) A final decision is reached in the
hearing; and -

(2) A copy of the decision is mailed
to each of the parties.

(b) The State educational agency
shall insure that not later than 30 days

(.
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after the receipt of a request for a
review:,

(1) A final decision is reached in the
review; aid ,

(2) A copy of the decision is mailed to
each of the parties.

(c) A hearing or reviewing officer may
grant specific extensions of time beyond
the periods set out in. paragraphs (a)
.andlb) of this section at the request of
either party.

(d) Each hearing and each reFfew
'involving oral arguments must be con-
ducted at a time and place which is rea-
sonably convenient to the parents ,and
child involted.
(20 U SC 1415 )

§ 121;1.513 Child's vtatt. during pro-
ceedings.

(a) During the rentlency of any ad-
.

ministrative or judicial proceeding re-
garding a complaint, unless the public
agency and the parents of the child agree

. otherwise, the child involved in the conl-
plaintmust remain in his or her present
educational placenient.

(b) If the complaint involves an ap-
plication for initial admiiiion to public
school, the child, withr,the consent of
the parents, must be placed in the public
school program until the completion ofall the proceedings.
(2o s C. 1415(e) (3) ) -

Comment Section 121a 513- dobs not per-
mit a child's placement to be changed dur-
ing a complaint proceeding, unless the par-
ents and agency agree otherwise While the
placement may not be changed, this does not
preclude the agency from tising its normal
procedures for dealing with children who are
endangering themselves Or others.
g ,

Surrogate parents.
(a) General. Each public agency shall

insure that the rights of a child are pro-
tected when: o

(1) No parent (as defined in § 121a.10)
can be identified;
1 (2) The public agency, after reason-

able efforts, cannot discover the where-
abouts of a parent; or

(3) The child is a ward of the State
under the laws of thatttate.

(b) Duty of public agency. The duty
of a public agency under paragraph (ai
of this section includes the assignment
of an individual to act as a surrogate
for the parents. This must include a
method (1) for deterinining whether a
dhild needs a Surrogat.p parent, and {2)
for assigning a urro&Ve parent to the
child.

(c) Criteria f selection of surrogates.
(1) Thd public agency may select a sur-
rogate parent in any way permitted
under State law.

(2) Public agencies shall insure that a
person ielected a.s a surrogate:

(i) Has no interest that conflicts with
the interests of the child he or she repre-
sents; and

(ID Has knowledge and skills, that in-
sure adequate representation of the child.

(d) Non-ern piggiee requirement; com-
pensation. (1) K person assigned as 'a

p

,Surritate may not Be an employee of a
public agency which is involved in .the
education or care of the gltild, o

(2) A person who otherwise qualifies
to be a surrogate parent under paragraph
(c) and (d) (1) of this ,section,-is not an

°emploxee of the. agency solely because he
or she is paid by the agericyl to serve as a
tirrogate parent.,

(e) Responsibilities. The surrogate-
parent may represtnt the child in all,
matters relating to:

The identification, evaluation, and
educational placement of the child, and

(2) The provision of a, free.appropri- t
. ate public eduction to the child.

(20 t) S C. 141§.(b) (1) (B).)4

P110TECTION IN EVALUATION PROCEDURES

§ 121a.530 General. ,

(a) Each State educational agency
shall insure that each public agency
etablishes ,and impleMents procedures
which meet the requirements of §§ 121a.-
530-121a.534.

(b) Testing and e;?-aliiation materials
and procedures used for the purposes of
evaluation and placement of handi-
capped children must be selected and
administered so as not to be racially or
culturally discriminatory.
(20 U.S C. 1412(5) (C).)

§ 121a.531 Priplacenient c%aluation.
Before any action its taken with re-

spect tohe ifiitial placinent of a handi-
capped child in a special education pro-
gram, a Lull Sand individual evaluation
of the child's educationalfneeds must be
'conducted- in accordante with the re-
quirements of § 121a.532.
(2flus.d. I:114(5)(61
§ 12 la.532 E.tiluntion procedures.

State and' local educational agenci6s
shall insure, at a minimu t:

(a) Tests and oth evNation
materials: .

(i) Are' provided and ad inistered in
the child's native language{) other mode

-.of communication, unless RI clearly not
feisibl6 to do so;

(2) Have been validated f the spe-
vific purpose, for which they re used;
and .

(3i'' Axe administered by tm ecrper-
sonnel in conformance with the instruc- ,
tions-provitied by their producer,

(b) Tests and other evaluation ateri-
als include those tailored to ass spe-
cific areas di' educational need- d not
merely those which are designed pro- .
vide a single general izitelligenc quo- .
tient;

(c) Tests are selected and ad nis-
tered so as be$ to ensue that wli n a
test is administered 4 a child with im-
paired sensory, manila or spea ing
skills, ilia test results accurately e-
flectthe child's aptitude or achievem nt
level4or whatever other factors the t st
purports to measure, dither than refi
ing the r,ld's impaired sensory, menu 1,
or kpeakihr skills lexcept where th e
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skills'are the,facjors which the test pur-
'ports to meastritr;

id) No singlocedure is tige,d,as the
sole criterion filkkieterrnining ag:al*rd-
i,nate'sducationallItogram for,

te. The evaluation is milde by a mul-,,
y,e(plinary team or group of persons,

\ l hiding at least one teacher -or ,other
cot:dist with knoll-kedge in the area of
.heated
fi The child is ils.sessed in all areas

" I to the suspected disability, in-
ci,iiiing. where appropriate. health. yi-
slim. hearing, social and vinotional
taus, 'general intelligence, academic

I,..,ulnlanCe, conimunicathe status, and
nr-itor abilities. -

, _2: SC 141215) (C) 1

,), nt Children who liawe a Speecli Un-
aninc:nt as their prurihry handicap may not

a complete battery of assessments (c g .
.,110,tgical physical, or aclapth o be-

t:A ,l,r) However, a qualified speech-language
wlugiDt uotrid ti) etatunte each speech

,,.,,t ,d child ,,t1Sillg procedure:, that are ap-
fur the diagnosis and appraisal of

- A 0, h'ond 1:1111_71:age dezordekcs, and 12) where
make referrals for additional as-

, ,ncid-, needed to make an appropriate
oment deCislon

121.1.5 3 3 rLiC211( ni prot educe,.
tit) In interpreting evaluation data

Lind in making placement decisions, each
agency shall: r

(1 Draw upon information from a-va-
kit.ts of sources, including aptitude and
,,ue,einent tests, teacher recommenda-

tlun.s. physical condition, social or cul-. ttiral backgr&s.nd, and adapt's° behavior,
(2) Insure that informatiim obtained

. from all of the sources is documented
and carefully considered'

(31. Insure that the placement decision
is made by a group of persons, including
poisons knowledgeable about the child,
the meaning of the evaluation ciaca, and
the placealent options; and

(4) Insure that the placement deci-
sion is made in conformity with the least
re ,t1 ictis 0 ens ironment 'rules § 121a.-
5,50 -1218 }554.

(,b) If a.-cletermination is made that
a child is handicapped and needs special
education and elated services, an indi-
vidualized edu on program must be
developed far th child in accordance
with §$ 1218.340- 121a349 of Subpart C.

f20 U S C. 1412'(5)(C), '1414(a) (5) 1
Comment. Paragraph (a) (1) includes a

11,t of examples Sr Sources "the may be used
by a publIcAgency in making p acement de-
Osiorks. The agency would net ve to use all
the sources fit every instance The point of,
ti,e, requirement is to Insure that more than

soptree is used in interpreting evaluation
data rend 1pn making.placement decisions For
example, while alli2f the named sources would

to be Vsed f3r a-child whose suspected
. disability is mental retardation, they would

not he necessary for certain pther handicap-
pea ehildreh, such as a child uhb,has a se-
vere ar..ticulaticasNdisorder as.hts primary
handicap For such a child, the speech-lari-
g age pathologist,. in complying with the
multtsource requitement. might use (1) a
standardized Lost of articulation, and (2) dbl.
serration of the child's articulation behavior
in conversational speech.

0.
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§ 121a,13-t Reevaluation.
Each State and local educational

agency shall insure:
('a) That each handicapped child's in-

divicluanzed education program is re-
l.-Mu-cc' in accordance with §§ 121a 340 -
121a.349 of Subpart cr, and

(b), That an evaluation of the child,
based on procedures which meet the re-
quivetimnts under § 121a.532, is con-
ducted every three years or more fre-
quently if conditions warrant or if the
child's parent or teacher requests an
evaluation.

U.S.C. 1412(5) (c) )

LEAST RE,STRICTIVE ENVIRONMENT

§ 1213.550 C

(a) Each State educational agency
shall insure that each public agency es-
tablishes and implements procedures
whicriodhect the requirements of §§ 121a -
`550-12,1a 536,

(1. Each' At41311c agienc-Y., shall insuret
( .That So k the IpallYniliV cxtent-ap-

prOpl'iate, handicapped -Children, includ-
ing children in public or private institu-
tions Ors other care facilities, are edu-
cated with children who are nota handl-
capped, and

121 That special classes, separa
schooling 'or otjier remosal of handl
capped children from the regular edu-
cational environment, occurs only when
the nature or severity oaf the handicap Ls,

such 'that education" in regular es
with the use of supplementary adtalsnd
sere ices czyritot be achieved satisfactorily.
(20 U SC. 1412(5)(13); 1414(a) (1) (C) (iv).)

§ 121a.551 Continuum of alternative
placements.

fa) Each public agency shall insure
that a continuum of alternative plaee-
ments ys available to meet the needs of
handicapped children for spbcial °duets-
tion and related(,services.

sb) The continuum required under
paragraph 41.) of this section mitht,,e

(1) Include the alternative placbments
listed in the definition of special educa-
tion under §121a.13 of Subpart A (it
struction in regular classeS, specs
classes, *coal schools, home instruc-
tion, and instruction in hospitalh and
institutions), and _

(2) Make provision fit supplementary
services (such as resource room or itin-
erant instruction) to be-provided in con-
junction v. 1th regular class placement.
(20 U S.C. 141i(5)

'
§1.21a.552 Placements.
, Each putlic agency shall insure that.

(a) Each-handicap-ped child's educa-
tional pladement:

(1) Is dotermined lit least anhuidly,
1 (2) Is based on his or her individual-
lied education prosran, and

(3) Is as close its possible to the child's
home;

(b) The various alternative place-
ments 'included under § 121a.551 are
available to the extent necessary to im-
plement the individualized education
program for each handicapped child;

P

42.197'

(c) Unless a handicapped chird'i in-
dividualized education program requires
some other arrangement, the child is ed-
ucated in the schO-41 which he or she -
would attend if not handicapped; and .;

(d) In selecting the least rVstrictive
environment, consideration. is given. to
any*otential harinful erect on the child
or on the quality of services which he
or she nceds.. .

1.

(20 U C. 1412(5) cII) ).

Comment Section 121a 552 Ilic:ucTs some
of the main factor,' allIch must be consid-
ered in 9tennining the extent fo which a
handicapped child can. 'be edpcated with
children who are inn handicapped The over-
riding rule in this section is that placement
decisions must be made on. an individual
basis. Tne section also recilifres each agency
to have various alternative placements avail-
able iii Order to insure that each handicapped
child receives an education which Is 1W-
propriate loahis or her individ(nil needat
,, The analysts of the regulations-for SeCtion
504 of the Rehabilitation Act of 1973 (45 CPR
Part 84Appendrc, Paragraph 2'4) inclu.des
sever °nits regarding,. ifilducationar,placte-
men ..,,liandicapped chrfeiretr, wIll,_11 are
peril nt-to,"1. section: ,

1, WitIMKAVet to' IletermIntng prtper
placoments, the analysis 'states( s It
should be stressed that. u herd a handicapped
child is so disruptive in a regular classroom
that the education of other students lesig-
nific.iiitly impaired, the needs of tide hanc)-. ,
capped child cannqt he metoin'that.ezirlion-
menc Therefore regular placement would nut
be appropriate to his. or /lei needs- .."

2. With respect to pkicing, a handicapped
child in an alternate setting, the argils:"
states that among the factors to be con-
sidered In pia:Giro a child is the need to
place the child as close to home as possible
Recipients are required to take this fiwick,
into account in making placed-tent deeisteuS
The parent's right to challenge the place-
ment of their child extends not only to place-
ment in ecial clsases 1-.4"sparate schools,
b t to placement in a distant school,
p culariy in a residential program. Au

ally appropriate education prugranu may
exist closer to home, and this 1.5.511C may be
raised by the 'parent under the drie process
provisions of this 511131/art. '
§ 121a.553 Nonataatinic settings.

In providing or arranging for the pro-
vision,of nonacademic and extracurricu-
lar serVices and activities, including
meals, recess periods, and the s6u1ces
and activities set forth in §1.2g.306 of
Subpart C, ea' public agency shall in-
sure that each handicapped child partic-
ipates with nonhandicapPed children in

'thosOservices and activities to tlfe maxi-
mu extent appropriate to the needs of
that child.
(20 U.S.C. ice( 5) (B) )

Comment. Section 121a 553 is taken from
a new requirement in the final regulations
for Section 504 of the Rehabilitation Act of
1973. With rqspect to this requirement, the.
analysis of the Section 504 Regulations in-
cludes the following statement: "IA new
paragrapht spirifles that handicapped chil-
dren must also be provided nonacademic
serviced- in as integrated a setting as possi-
ble. This requirement Is especially important
for children whoseeducational needs neces-
silato their being solely with other hpnc11-
capped children during most of each day. To
the maxitnum extent appropriate, children
in rqpidential settings are also to be provided
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42498 RULES AND REGULATIONS:.'

opportunities bpi.' participation with other § 121a.561 Notice -to parents.children." (45 CPR Part 84---Appendix, Para-
graph 24)

§ 12111.554 C.Iiildren in public or pris le
institutions. -

Each State educational Agency shall
make arrangements with public and pit-.
vote institutions (such as a memorandum
of .agreement or special implementation
Procedures) as may be necessary to in-
sure that § 121a 550 is effectively imple-
mented.
(20 U SC 141215)(B) 1

.------Cro-friment Under section 6I2(5) (13) of the
statute, the requirement to educate handi-
capped children lit.11 nonhandicapped chil-
dren also applies to children in public and
private institutions or other care facilities.
Each State educational 'agency must insure
that each applicable agency and institution
in the State implements this requirement.
Regardless of other reasons for institutional
placement, no child in an institution who is
capable of education in , a regular public
school setting may be denied access to an
education in that setting
§ 121a.555 Technical- nitalice and

training actin
Each State educational agency sh

Carry outs activities to insure that teach-
ers and administrators in all publit
agencies:

(a) Are fully informed about their re-
sponsibilities for implementing § 121a.-
550. and

(b) Are provided _with technical as-
sistance and training necessary to assist
them in this effort.
(zo tr.s C 1412(5)(81 )

§ 121n.556 'Monitoring aeih ities.
(a) The State educational agency

shall carry out activities to insure that
§ 121a 550 is implemented by'each public
agency.

(b) lf there its evidence that a public
agency makes placements that are in-
consistent with § 121a.550 of thn sub-
part, the Stqte educational,agency:

(1) Shall review the public agency's
justification for its actions, and

(2) Shall:assist in planning arid im-
plementing any necessary corrective
action.
(zoos c 1412(5)(e) )
O CONFIDENTIALITY OF INFORMATION

§ 121a.5450 Definitions.
As used in this subpart:
"Destruction" nieans physical destruc-

tion or removal of personal identifiers
from information so that the informa-
tion Is no longer personally identifiable.

"Education records" means the type of
records covered under the definition of
"education records" in Part 99 of tine*
title the regulations implementing the
Family Educational Rights and Privacy,,
Act of 1974).

"Participating agency means any
agency or institution which collects,
maintains, or uses personally identifiable
information, or from which information
is obtained, under this part.
(ao 1412'(2) ('D) ; 1417(c) .)

A

(a) The State educational 'agency
shall give notice which is_ adequate to
fully inform parents about the require-
ments under § 121a.128 of Subpart B, in-
cluding:

(1) A description of the extent to
which the notice is given in the- native
.languages, of the various population
groups biThe Stater

(21 A 'description of the children on
whom personally identifiable informa-
tion is maintained, the types of mfor.0.-
tion sought, the methods the state in-
tends to use in fiathering the informa-
tion (includat the sources from whom
information is gathered), and the uses
to be made of thjeoAkormation;

m(3) A sumary e policies and pro-
cedures which participating agencies
must follow regarding storage, disclo-
sure to third parties, retention, and de-
struction of personally identifiable infor-
mation; and ,

(4) A description of all of the rightSof
parents and .children regarding this in-
formation, including the rights under
Section 418 of the General Education
Provisions Act and Part 99 of this title
(the Family Educational Rights and Pri-
vacy Act,of 1974, and implementing regu
lations).

(b Before any major identification,
location, or evaluation activity, the no-
tice must be published,or announced in
newspapers or other media, or both, with
circulation adequate to-notify parents
throughout the State of the activity.
(20 USC 1432(21(D). '417(c)
§ 121a.562 Acees.riglia.

a.) 'Each participating agency shall
Permit parents to inspec't and review
any education records relating to their
children which are collected, maintained,
or used by the .agency under this part.
The agency shall comply with a request
without unnecessary delay and before
any meeting regarding an individualized'
education program or hearitig relating
to ,the identification. evaluation, or
placement of the child, and in no case
more than 45 days after the request has
been made.

(b) The right to inspect and review
t4lueation records under this section in -.
eludes:

1) The right to a response from
Participating agency to' reasonable ter
quests for explanations and interpreta-
tions of the records:

(21 The 'right to request that the
agency providecopies of the records con-
taining the inforination if failure to pro-
vide those copies would effectively pre-
vent the parent from exercising the right
to inspect and review the records; and

t3) The right to have a representative
of the parent inspect 'and review the
records,

(c) An agency may presume that the
parent has authority to inspect and re-
view records relating to his or her child
unless the agency has been advised that
the parent does not have -the authority
under applicable State law gTrning
I

.4

8

such matters-as guardianship, separa-
tion, and divorce.
(20 U.S.C. 1412(2)(D); 1417(c),)

.§1218.563 Record of access.
Each participating agency shall eep

record of parties obtaining access edu-
cation records collected, maintai d, or
used under this part (except access' by
parents and authorized employees, of the
participating agency) including the
name of the party, the date access was
given, and the purpose for which the
party is authorized to use the records.

,(20 U S.C. 1412(2)(D), 1417(c),)

§ 12 La. 56 I Record, on more than fame
ell W.

If any education record includes in-
formation on more than one child, the
parents of those children shall have the
right to inspect and review only the in-
formation relating to,their child or to
be informed of 'that specific informa-'
tion.
(20 US.C. 1412(2)(D); 1417(c),)

§ 12%565 List of and locations
of information.

Each participal4neagent,y shall pro-
vide parents on iSquest a list of the types
and locations 'of education records col-
lected', maintained, or used by the agen-
cy!

C. 1412(2) 1417(0 )
§ la.566 Fees.

(a) A participating education agency
may charge a fee for copies of records
which are made for parents under this
part If the fee does not effectively pre-
vent-the parents from exercising their
right to inspect and review those records.

(b) A participating agency may not
charge a fee to search for or to retrieve
information under this part.
(20 ti.SC 141212)(0); 1417ee)-)

§ 121a.567 Amendment of record.. at
- parent'. request.
(a) A parent who believes that infor-

mation in education records collected,
maintained, or used tinder this tart is
inaccurate or misleading of violates the
privacy or other rights of the child, may
request the participating agency which
maintains the information to amend the
information,

(1. The agency shall decide whether
to amend the information in accordance
with the request within a reasonable
i iod of time of receipt of the, request.

(ci If the agency decides to refuse to
amend the information -in accordance
with the request it shall inform the par-
ent of the refusal, and\advise the parent
of the rightto a hearing under § 121a 568.
(20 U.S.C. 1412(2) (D) 1417(c),)
§ 121a.568 Opportunity for a hearing.

The agency shall, on recluest, provide
an opportunity f orlt hearingito challenge
information in education records to in-
sure-that it is not-inaccurate, misleading,
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or otherwise in violation of the privacy
or other rights of the child.
(20 u,sc 1412(2)(1); 1417(c) )
§ 121a.569 ltes-ult of hearing.

(a) If. as a result of the hearing, the.
agency decides that the infordiation is
inaccurate, misreading or otherwise in
violation of the privacy or other rights
of the child, it shall amend the informa-
tion accordingly and so inform the par-
ent itw.c itmg.

(b)--If, as a result of the hearing. the
agency decides that the information is
riot inaccurate, misleading ,or otherwise
in violation of the privacy or other rights
of the child, it shall inform the parent of
the right to place in the records it main-
thins on the child a statement comment-
ing oil the information or setting forth
any reasons for disagreeing with the
decision of tile agency.

(c) Any explanation placed in the 7-..)c-
ords of the child under this section must:

(1) Be maintained by the agency as
part of the records of the child as long
as the record or contested portion is
maintained by the agency; and

(2) If the records.,of the child or the
contested portion is disclosed by the
agency to any party, the explanation
most alk, be disclosed ko the party
(20 us c 1412(2 1417(c) )

§ 121a.570 Hearing procedure,.
A hearing held under § 121a 568 of this

subpart must be conducted according to
the Procedures under § 99 22 of this title.
(20 USC 1412(2)(D). 1417(cl 1

§ 121a.571 Consent.
(a) Parental consent must be obtained

before personally identifiable informa-
tion is:

(1) Disclosed to anyone other than of-
ficials of participliting agencies collect-
ing or using the information under this
part, subject to paragraph (LI) of this
section; or

(2) Used for any -purpose-other than
meeting a requirement under thi.part.

lb) An educational agency or institu-
tion subject to Part 99 of this titlejnay
not release information from education
records to participating agencies with-
out parental consent unless authorized
to do so under Part 99 orthis title:

(c) The State educational agenoPshall
Include policies and procedures in its an-
nual program plan which are used in the
event that a parent refuses. W provide
consent under. this section
e20 u s c 1412(2)(D1, 1417kc1 I

§ 121a.572 Safeguar(k.
(a) Each participating agency shall

protect the confidentiality of personally
identifiable information at collection,
storage, disclosure, and destruction
stages.

(b) One official at each participating
agency 'shall assume responsibility for
insuring the confidentiality of any per-
sonally identifiable information.

A.persons collecting or using per-
.. sonally identifiable information must re-

ceive traffiinror instruction regarding

RULES ANb REGULATIONS 42499,'

the State's policies and procedures under
§ 121a 129 of Subpart B and PO 99 of
this title.

(d) Each participating agency shall
maintain, for public inspection, a cur-

' rent listing of the names and positions
of those employees within the agency
who pay' have access to personally
identifiable information.
120 us c 1412(2) (D) 1317(c) )

§ 121,1.373 Destruction of information.
(a) The public agency shall inform

parents when personally identifiqle in-
formation collected, maintained, or used
under this part is no longer needed to
pros ide educational sera ices to the child

(1. The information must be de-
stroyed at the requeSt of the parents.
However, a permanent record of a stu-
dent'S nanie. address, and phone number,
his or her grades, attendance record,
classes attended. grade level completed,
and year completed may be maintained
without time limitation.
(20 US C 1412(2)(D). 14171c))

Comment under stliction 121a 573. the per-
sonally identifiable information on a handi-
capped child may be retained permanently'
unless the parents request that. it be de-
stroyed. Destruction of records is the best
protection again,t lniproper and unatithol-
izeci disdlo-,ure However. R he records may
be needed for other purposes. In informing
parents about their rights under this sec-
tion. the agency should remind them that
the records may be needed by the child or
the parents for social security benefits or
other purposes If (lie parents request that
the information be dettroyed. the agency
may retain the informatdon in pargrapil (13)

°§ 121a.574 Children'. rights.
The State educational, agency shall

Include policies and procedures in its
annual program plan regarding the ex-
tent to which children are afforded
rights 04 privacy similar to those af-
forded to parents, taking into consider-
ation the age of the child and type or
severity of disability. .

(20 USC 1412(2) iff), .1417(0.)
Comment 1,7Ste that under the regulation's

for the Family Educational Bights and Pri-
vacy Act (45 FR 99 4(a) ), the rights of,
parent's regarding education records are
transferred to the student at age 18.

§ 12.1a.575 Enforcement.
The State reducational agency shall

describe in its annual program plan the
policies and procedures, including sanc-
tions, which the State uses to Nisure
that its policies and Procedures are fol-
lowed and that the requirements of the

\Jet and the regulations in this part are
met.

FEDERAL R

(20 US C. 1412(2) (D); 1417(e) .)

§121a.576 Office of Education.
If the Office of Educatitin or its au-

thorized representatives collect any
personally . identifiable information
regarding handicapped children which
.is not subject to 5 U.S.C. 952a (The
vacy Act of 1974) , the Commissioner
shall apply the requirements of 0 U.S.0
sectionA52a b ) (1) -(2) (4) -(11) ;, (c);
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(d), (e1.(1). (2). (3)(A). (B), and (Di.
(5),-(10); (h); lm); and( (n), and the
regulation's implementing those provi-
sions in Part 5b of this title.
(20 U SC 1412(2) (D), 1417(c) )

OFFICE OF EDUCATION PROCEDIAES

§ 121:1.580 Opportunity' f.or a hearing.
The CommisSioner gives a State edu-

cational-agericy reasonable notice and
an opportunity for a hearing before:
taking any of the following actions:

(a Disapproval of a State's annual
program plan Under §121a 113 of Sub-
part B.

(b) Withholding payMents from a
State uhder § 121a.590 or under section
434(c) of the General Education Pro-
Kisions Act.

(c) Waiving the requirement under
§ 121a 589 of, this subpart regarding
supplementing and supplanting with
funds provided under Part B of the Act.
(20 'US C 1232c(C). 1413(a) (9) (B),
(e): 1416 )

§ 121a.581 Hearing panel.
The Commissioner- appoints a Hear-

ing Panel consisting 1)1 not less than
(three persons .to conduct any ,hearing
under § 121a 530 of this subpart
(20 USC 1232c(c). 14-13(a) (9) (BI. 1413
(c). 1416 )

§ 121a.582 Hearing procedures.
(a)111 If the Hearing Panel deter-

mines that oral testimony would not
materially assist the resolution of dis-
puted facts. the Panel shall give each
party an opportunity for pregenting the
case:

(a) In whole or in part in writing, or
di) In an informal conference before

the Hearing Panel.
(2') The Hearing.Panel shall give each

party:
(1) Notice of the issues to be consid-

ered (if this notice has not already been
given) ; and

(ii) An opportunity to be represented
by counsel.

(b) If 'the Hearing Panel determines
that oral testimony would materially as-
sist the resolution of disputed facts, the
Panel shall" give each party, in ,addition
to the requirements under paragraph (a)
(2) of this-Section:

(1) An opportunity to obtain a record
of the proceedings;

(2) An opportunity to present wit-
nesses on the party's behalf; and

(3) An oppoitunity to cross-exttniine
witnesses either orally as with written'
questions.
(215 U.S.0 1232c(c), 1413a) (9)(s): 1413
(c); 141,6 )

§ 121a.583 Initial decision; final deei-
sioth

(a) Tile Hearing Panel shall repare
an initial written decision whi includes
findings of fact and the conclus axed
on those facts.

(b) The Hearing Panel Shall mail a
copy df the initial decision:to each party.
(or to the party's counsel) and.fo the
Commissioner, with a notice that each

,

23, 1977
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party has an opportunity to submit writ-
ten comments regarding the decision to
the ComMissioner annul a specified rea-
sonable time.

c) The initial decision of the Hear-
ing Panel it the final dectSion of the
Commissioner unless, within 25 days

niter the end of the Wile for .receipt of
written comments, the Commissioner in-

, forms the Panel in writing that the deci:
sion is being reviewed.

(d) Review by the Commissioner is
based on the daimon; the written record.
if any, of the Hearing Panel's proceed-
ings, and written comments or oral argu-
ments by the parties.

(e) /.io decision -under this section be-e
comes final until it is served on the State
educational agency or its attorney.
(20 US"C. 1232c(e), 1413(a( (9) (b). 1413(c);

1416 )

RULES AND REGULATIONS

to the availability of a free appropriate
public education for all handicapped
children, including:

(1) The total Current expenditures for
regular education programs and special
education programs by function and by
source of funds (State, local,-and Fed-
eral) for the previous school year, and

(2) The full-time equivalent member-
ship of students enrolled in regular pro-
grams and in special programs in the
previous school year.

(f) The ,Commissioner considers the.
information which the State provides
under paragraph (d) and (e) of this.
section. along with any additionaL in-
rormation l e may request, or obtain
through on-site reviews of the State's
education programs and records, to de-
termine if all children have available.,
to them a free appropriate public educa-

4

§ 121.1.591. Reinstating pa)ntents.
Until the Coninussioner. is satisfied

that there is no longer any failure to
comply with the provisions of _this part,
as specified in § 121a.590(a) :

la Flo furtlter payments shall be
made to the State under this part or
under the Federal programs specified in _ .,
section 613(a) (2) of. the Act which are
within his Jurisdiction to the extent
that funds under, those programs ere
available for the provision of assistance
for the education of handicapped chil-
(lien, or

13) Payments by the State educational
agency under this part shall be limited
to local educational agencies whose ac-
dons did not cause or were not involved
in the failure.

§ 121a. "i9 Wa.v.Ps.pf requirement re- tion, and if so. the extent of the waiver.
ga g sup ennInting anti supplant- ; ( g) The State may request a hearingin 4w t rl;yi II funds

-S., ,under §§ 121a.580-121a.583 with regard
(a) deri e ticuig V13110(9 )1B 1 and to any final action by the Commissioner

614( ) ( ) of. e4g1cp, State and', under this section.
ie e
:0MO/.

"r:ci;
h N: 11
supi
ginnm
cal yea ,197
cal ,yeas!,-. ti
ment o
localvdti
372.):

tb) If
Convincm
children h.
Appropriate
`mission)er m
ment under,
614(a) (2)
missiOher concurs with the evidence pro-
vided by,the State.

(c) If a State wishes to request a
waiver, it must inform the commissioner
in writing. The Commissioner then pro-,
Ales the State with a finance and mem-
bership report...form which, provides the
basis for the rest.

(d) In its re uest for a waiver. the
State shall include the results of a special
study made by,thkatate49 obtain Old-
ence of the availability of a free' appro-,
priate public education to all handl-
capiNed children. Tile special study must
include statements by a representative tion, to the extent that funds under thosesample of organizations which deal with programs are available for the provision

icoinP A- must in- (20 US C 1411(c) (3): 1413(a)191(13)
1di);, 0.. provide

..,, 7.e--tiset
p 94-a-aild ocal

ifht e education of
ildren, gin,kio, ease to

State and local funds. Be-
undsiiiiPllobriated f8r fis-

and fQr eaclVfollowing fis-

§ I L.,1.590 pa) ment;.
a5 The commissioner may make the

following Rndings only after reasonable
notice and ,all opportunity for a hearing
under §§ 121a 580-121a 583 to the State
educaUpirrritgency involved and to ally
local edgcattonal agency affected by anynonsimplariting requir-V----failltre described in paragraplA a) 2) ofpplies,to funds allocat'e'd to thivsec ton) : .ionaT agenci et.'See § 121a.- That there has been a failure to
egtnply substantially with the provisionshe State provides clear and .pf section 612 and 613 of the Act, orevidence that all handicapped

( 2) That in the adminiStration of theye available to them a f
annual program plan there is failureublic education, the Coin-

waive in part the require- to comply with any provision of this part
with any requirement in the aOlica-ctions 613(a) (9) (B) and 7

t on of a local educational agency ap-
proved

of the'Act if the Co
proved by the State educational agency
under the annual program plan.

(13), After making either of the find-
ings in paragraph (a) of thiS section. the
Commissioner: .

(1) Shall, after notifying the State
educational agency, withhold any .fur-
ther payments to the State under this
part, and

(2) May, after .notifying the State
educational agency, withhold further
payments to the State under the Federal
progranis referred to in § 121a.139 of
Subpart B which are within his jurisdid-

handicapped children; and parents" and
teachers of handicapped children, relat=
ing to the following areas:

(IA The adequacy and comprehensive-
ness of the State's system (fOr locating,
identifying, and evaluating handicapped
children, and

t2) The cost to parents, if any, fors
education for children enrolled in pub-
lic and private day school's, and in public
and private resiclontial schools and in-
stitutions, and

(3,) The adequacy of the State's due
Process procedures: ,

(e) In Its vreiniest fdr a waiver, the
State shall include flnan e data relating

1\
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of assistance for the education of handl.-
capped children. .

- lc) If the COmissioner withholds
payments under paragraph (1),) J:)f this
section he may determine:

(i) That withholding is limited to pro-
grams or projects under the annual pro-
gram plan, or pertfons of it, affected by
the failure, or

(2) That the State educational agency
must not make further payments udder
Part B the Act to specified local educe;
tional agencies affected by the failllre.
(20 TT.S.C. 1416(a) .)

(20 u s.c 1430(a) .)

§ 12111.592 Public notice by State and
local educational 'agencies.

Any State educational agency and local
educational agency which receives a no-,
Lice under § 121a.590(a) shall by means
of a ptiblic notice, take any necessary
meabures Co inform the public within the,
agency's jurisdiction of the pendency of
the action.
120 USC 1416(a) ) 4

§ 12111.593 Judicial of Con llll is-
sioner's final action on annual pro.
gram plan. .

If any State is dissatisfied with .the
Commissioner's final action with respect
to its annual program plan submitted
under Subpart B, the State may under
section 616(b) of the Act, within sixty
days after notice of the action, file a peti-
tion for review of that action with the
Miffed States Court of Appeals for the
circuit' in which the State is located.
(20 u S.C. 1416(1i) )

Subpart FState Administration
STATE EDUCATIONAL AGENCY
RESPONSIBILITIES, GENERAL

§ 121a.600 Responsibility for all educa-
tional programs*.

(a) The State-educational agency is
responsible for insuring;

(1) That the requirements of this pail
are carried out; and

(g) That each educational prdgram
for handicapped children administered
within the State, including each pro-
gram administered by any other public
agency:

(1) Is under the general supervision of
the persons responsible for educational
programi for handicapped children in
the State educational agency, and

(11) Meets education standards of the
State educational -agency (including the
requirements of this part).,

tbi The State must comply with para-
graph (a) of this section through State
statute, State regulation, signed agree-
ment between respective agency officials,
or other documents.
(20 U.S.C. 1412(0.)

Comment. The requirement in § 121h.600
(a) is taktn essentially verbatiip from sec-

;t2

.



tam 612(6) of the statute and reflects the
desire of the Congress for a central point of
responsibility and accountability in the edu-
cation of handicapped children within each
State With respect to State educational
agency responsibility, the-Senate Report on
P I, 94-142 include; toe f.11ow mg state-
ment.

This pros ision Ls im hided specjfically to
assure a single line of responsibility with re-
gard to the -education of handicapped chil-
d:en. mid to assure that in the implemen-
tation of all provtsiohs of this Act and in
can } mg out the right to education for Imiid-
icapped childien, the State educational
agency shall be the responsible agency

2Q
Without this requirement. there is an

17:

dit.ation of responsibility for the education
handicapped children Presently, in many

States, responsibility is divided depending
onthe age of the handicapped child,

sources of funding, and type of services,de-
li ered While the Committee understands
that different agencies may. in fact, deliver
services,. the respqnsibility must remain in
a central agency overseeing the education of
handicapped childremso that failure to de-
liver services or the violation of the rights
of handicapped children is squarely the
responsibility of one agencl (s,enate Report
No 94-168, p 24 (1975) f

meetlit4 the requirement:* of this se(
t ion, there are a number of a ceptable op-
tions which may be adopted, Including' the
folloWing

(1) Written agreements are developed be-
t v,een respective State agencies concerning
State educational agencv standards and mon-
itoring These agree:Outs are binding on the
local or regronal counterpal ta of °asp State
agency ,

;2) The Goiernor's Office r-sues an ad-
ministrative diredive establishing the State
educational agency responsibili

(3) State law, regulation, or poi:0y desig-
nates the State educational agency as re-
sponsible for establishing standards for all
educational programs for the handicapped.
and includes responsibility for monitoring&

(4) State law mandates that the State
educational agency is responcible far all edu-
cational progriims

§ 121E1.601 Monitoring and
ftelit

Each State educational agencly shall
.(a) Undertake monitoring and evalu-

ation activities to insure conipliance of
all public agencies within _the State with
the requirements of Subparts' C, D, and
E.

(b) Develop procedures (including spe-
cific timelines) for monitoring and
evaluating public agencies involved in
that education of handicapped children.
These procedures must include:

(1) Collection of data and reports,
(2) Conduct of on-site visits,
(3( Audit of Federal fund utilization;

and
(4) Comparison-of a sampling of in-

dividualized education programs with the
programs actually provided.
(20 USX. 1412(6); 1413(a) (11).)

Comment In carrying out the require-
ments of paragraph (b) of this section. State
educational agencies could include addi-
tional procedures, such as involving parents
or representatives of parent organizations in
on -site visits and other monitoring activities.

RULES AND REGULATIONS

§ 121a.602 Adoption of complaint pro-
cedures.

fa) fach State educational agency
shall adopt effective procedures for re-
viewing, investigating, and acting on any:
allegations of substance, which may be
made by public agencies, or private indi-
viduals, or organizations, of actions taken
by any public agency that are contrary,
to the requirements of this part.

(b) In carrying out the requireffelits
in paragraph (a) of this section, the' al

(1) Desigii7te, specific indivills
tate education agency

within the agency w ho are responsible for
implementing the requirements;

(2) Provide for negotiatio
assislance activities, and o ier remedial_
action to achieve compliance: and,

(3) Provide for the use of sanctions:
including the withholding of Part B
funds:in accordance with § 121a.194
(20 11 S C 1112(6) )

F FUNDS .

§ 1213.620 Federal fund& for State ad:
mini -t ration.

A State may use fit e per cent of the
total State allotment in any fiscal year
under Part B of the Act, or $200,000,
whichever is. greater. for administrative,
costs related to carrying out sections 612
and 613 of the Act. However, this amount
cannot be ),(eater than the amount which
the State may use under § 121a 704 or

121a 705., as the case may be.
4.20 USC 1411 (bl. (C) )

.

§ 121a.621 Wm.:title ete.t...
(a ) The State educational agency may

use funds under § 121a 620 of tl-i Sub-
Part for:

t.1(1) Administration of the atm al pro-
gram plan and for planning at(th State
level, including planning, or assis ing in.
the planning. of programs or projects for,
the education of handicapped children;

(2) Approval, supervision, monitoring.,
and evaluation of the effectiveness of
local programs and projects for the edu-
cation of handicapped children;

(31 Technical assistance to localsedu-.
cational agencies with respect to the re-
quirementeof this part;

(4) Leadership services for the pro:
gram supervision and management of
special education activities for handi-
capped children; and

(5) Other State leadership activities:
and consultative services. '

(b) The State educational agency
shall use the remainder of its funds'
under § 121a.620 in accordance with
§ 121a.370 or Subpart C.
(20 II S C 1411 (b), (c).)

STATE ADVISoitY PArtEL

§ 12!.650 Establishment.
(a) Each State shall establish, in ac-

cordance with the provisions of this sub-
part, a State advisory panel on the
education of handicapped children.
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(b) The advisory panel must be ap-
pointed by the Governor or any other
official 'authorized' under State law to
make those appointments.

(c) If a State has an existing advisory
panel_that can perform the functions in
§ 121a 652, the Stale may modify the
existing panel so that it fulfills all of the
requirements 'of this subpart, instead of
establishing p. new advisory panel.
120 USC 1413(a)(12) )

§ 12 1 a .651 .,Membership.
(a) The. membership of the Staite ad-

usory panel must be composed of per-
sons involved in or concerned with the
edu,eation of handicapped children. The
membership must include at least one
person representative'a each of the f ol-
_yawing groups: .

(1) Handicapped individuals.
(2) Teachers of handicapped children.
(3) Parents of handicapped children.
(4) State 'and 'local educational

officials.
(5) Special education pro'gram admin-

istrators.
(b) The State may expand the advi-

sory panel to include additional persons
in the groups listed in paragraph (a) of
this section and representatives of other
groups 'not listed;
(20 US J.\1413(a)4121 )

CO/11771(11 'rite ilieinbership of the State
advisory pinel, as listed in paragraphs (a)
(1)-(5); Is required hi section 6I3(a) (12) of
the Act i9 'iudicateci- in paragraph (b), the
composition of the panel and the number of ,
members maybe expanded at the discretion
of the Stale, In adding to the membership.
consideration could be given to having:

(I). An appropriate balance between pro-
fessional groups and consumers (I e , parents,
advocates, and handicapped individuals);

(2) Broad representation w !thin the con-
stnner-ach ocate,groups. to insure that the in-
terests and points of view of carious parents.
advocates and handicapped. individuals are
appropriately represented,

(3) Broad representation within profes-
sional groups (e g (a) regular education per-
sonnel. (b) specitil educators, including
teachers, teacher trainers, and administra-
tors, who can properly represent various
dimensions in the education of handicapped
children, and (c) appropriate related services'
personnely; and

(4) Repre,eritativ es from other State ad-
visory panels (4kirh as vocational education).

If a State elects to maintain a small ad-
visory panel (e g , 10-15 members), the panel
itself could take steps to insure that it (1)
consults with and rei,elves Inputs from vari-
ous consumer and special interest proles-
sibilai groups, and (2) establishes commit-
tees for particular short-term, purposes corn;
posed of representatives from those input
groups.

§1.211/\.652 Advisory panel functions.
The State advisory panel shall:
(a) Advise the State educational

agency of unmet needs within the State
in the of handicapped chil-
dren;

(b) Comment publicly on the State
annual program plan aod rules or reg-
ulations proposed for Issuance by the
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Sra,te regarding the education, of handi-
capped children and the procedures for
distribution' of fundi under 'this part;
and
' (c) Assist the State indeveloping 'and
teporting such information and evalua-
tionS as may assist the Commissioner in
the performance 01 'his f'esponsibilities
uiider section 618.
(20 USC 1413 (a) (12) )
§ 121a.653 4(1% kory panel pm oltirt-...

a The advisbry panel shall meet as
often as necessary to conduct its busi-,
ness.

lb By July 1 of each year. the ad-
visory panel sliall-snb.Qut an annual re-
port of panel activities and suggestions
to the State educatiopal agency.: This re-
port must be made available to the pub-
lic in a manner consistent with other

' public reporting requirements under this
part.

(c) Official minutes be kept on
all panel meetings and shall be made
available to the pubhc on request.

(d) -All advisory panel meetings and
agenda items must be publicly announced
prior to the meeting, and meetings must
be open to the public.

(e) Interpreters and other necessary
services must be provided at panel meet-
ings for panel mentbers' or participants
The State may pay for these services
from funds under § 121a.620.

(1) The advisory panel shall ser ,ye
without compensation but the State
must reimburse the panel for-reasonable
%and necessarY expenses for attending
meetings and performing duties. The
State maY use funds under'` 121a.620 for
this purpose.

- (20 U.9 C. 14I3(a) )')
Subpart GAllocation of Funds; Reports

ALLOCATIONS

§ 121a.700 Special of the
term State.

Fon the purposes of § 121a,701, ,; 121a.-
702, and §§ 121a.704- 121a.708, the term
"'State" does not include Guam, Ameri-
can Samoa, the Virgin Islands, and the
Trust Territory of the Pacific Islands.
(T20 USC 141I(a) (2) )
§ 121a.701 State entitlement : formula.

(a). The maximum' amount. of the
grant to 3vhich a State is entitled under
section 611 of the Act in any fiscal year
is equal to the number of handicapped
children aged three through 21 in the
State who are receiving special education
and related services, multiplied by the
applicable percentage, under paragraph
(b) of this section, of the average per
pupil expenditure in public eletbentary
and secondary Schools in the United
States.

(b) For the purposes of the formula in
paragraph (a) of this section, the app.11-
cable percentage of the average per pupil
expenditure in public elementary and
secondary schools in the United States
for...each fiscal year is:
-:-(1) 1978-5 percent,

(2) 1979-10 percent,

.1

1

(3) 1980-20 percent,
(4) 1981-30 percent, and
(5) ]982, and for each fiscal year after

1982, 40 percent.
(20 USC 1411 (a) (1) )

(c/ For the, purposes of this section,
the average per pupil expenditure in pub-
lic elementary and secondary schools in
the United States, means the aggregate
expenditures during the second fiscal
year preceding the fiscal year for which
the computation is made for if satisfac-
tory data for that year are not available
at the time of computation, then during
the most recent preceding,fiscal year for
which satisfactory data are available) of
all local educational agencies in the
United States (which, or the purpose of
this section, means the fifty States and
the District of Columbia), plus any direct
expenditures by the State for operation
of those agencies (without regard to the
source of funds from ,which either of
those expenditures are made), divided by
the aggregate number of children in
average daily attendance to whom those
agencies provided free public education
during that-preceding year.
(20 USC. 1411 (a) (4) )

§ 121.1.702 1 dime, and texehision..
(a) In determining the amount of cc

grant under § 121a.701 of this subpart.
the Commissioner may not count:

.(1) Handicapped children in a State to
the extent that the number of those chil-
dren is greater than 12 percent of the
number of all children aged five through
17 in the State:

(2) Childreb with specific learning dis-
abilities to the extent that the number
of those children is greater than two per-
cent of the number of all children aged
five through 17 in the State and

(3) Handicapped children who are
counted under section 121 of the Ele-
mentary and Secondary Education Act of
1965.

( b) For the purposes of paragraph (a)
of this sectiop, the number of children
aged five through 17 in any State shall be
dete4mined by the Commissioner on the
basis' of the most recent satisfactory data
available to him.
(20 USC 14111a) (5) 1

§ 121.1.703 Ratable reduction..'
(a) General. If the sums apP.vopriated

for any fiscal year for making payments
to States under section 611 of the Act
are not sufficient to pay in full the total
amounts to which all States are entitled
to receive for that fiscal year, the maxi-
nium' amount which all States are en-
titled to receive for that fiscal year shall
be ratably reduced. In case additional
funds become available for making pay-
ments for any seal year during which
the precedin sentence is applicable,

_ those reduced amounts shall be increased
on the same basis they were reduced.
(20 U S C. 1411 (g) (1).)

(b) Reporting dates for local educa-
tional agenda and reallocations.

(1) In any fiscal, year in ,which the
.-State entitlements have been ratably .re-

aucet,', and in which additional funds
have not been made available to pay in
full the total of the timounts under par-
agraph (a) of this section, the State edu-
cational agency shall 'fix dates before
which each. local ieducational age cy
shall report to the State the amount if
funds available to it under this pa
which it estimates it will expend.

(2) The amounts available under par-
agraph (a) (1) of this sap tion, or any
amount which would be available to any
other local-educational agency if it were
to submit an application meeting the re-
quirements of this part, which the,State
educational agency determines will not
be used for the period of its availability,
shall be available for allocation to those
local educational agencies, in the man-
ner provided in §121a.707, which the
State educational agency determines will
need arid_be able to use additional funds
to carry out approved programs.
(2:0 USC 1411( g) (2) )

§-41...Tk.70 I Hold harmless pro% Woo.
No 'State hall receive less than the

'amount it received under Tart B of the
Act for fiscal year 1977'.
(20 U.S C. i(a)(1) ) 4

§ 121a.705 Within-State di,tribution:
fisetkl Ica 1978.

Of the funds
of this subpart
year 1978:

(a) 50 percent ay be used by the
State in accordance "w,,ith the provisions
of § 121a.620 of Subpart F and § 121a.370
of Subpart C, and

(b) 50 percent shall he distributed to
local educational agencies\in the State
in accordance with § 121a.707,
C'/OUSC 1411(b)(1) )

§ 121a.706 Within-State distribution: fis-
cal year 1979 and after.

Of the fundsreceived under § 121a.701
by any State for fiscal year 1979, and for
each fiscal year after fiscal year 1979:

(a) 25 percent may be used by the
State in accordance with § 121a.690 of
Subpart F and § 121a.370 of Subpart C,
and

(b) 75 percent shall,* distributed to
the local educational agencies in the
State in aiwordance with § 121a.707.
(20 US.0 141I(c) (I).)
§ 121 .1.707 Local educational agency

entitlements; formula.

eceived under 4 121a.701 ^
any State for fiscal

From the ,total amount of funds avail-
able to all local educational agencies,
each local educational agency is entitled
to an amount which bears the same ratio
to the total amount as the number of
handicapped children aged three, through
21 in that agency who are receiving spe-
cial education and related services bears
to the aggregate number of -handicapped
children aged three through 21 receiving
special education and related services in
all local educational agencies which ap-
ply to the State echfcational agency -for
funds under Part B of the Act.
(20.:US.c. 1411(4)
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§ 121a.308 Reallocation of local educa-
tional agency funds.

If State educational agency deter-
mine that a local. educational agency
is ade uately providing a free appropri-
ate,pu lic education to all handicapped
children residing in the area served by
the local agency with State and local
funds otherwise available to the local
agency, the State educational agency
may reallocate funds (or portions of
those funds which are not required to
provide special education and related
services) made available to the local
agency under § 121a 707, to other local
educational agencies within the State

11,ich are not adequately providing
special education and related services to
ail handicapped children residing in thO
areas -krved by the other local educa-
tional agencies.
(20 U S C. 1414).)

§ 421a.709 Payments to Secretary of In-
terior. _

(a) The Commissioner is authoriz
to make payments to the Secretary 6f
the Interior according to the need for
that assistance for the education of
handicapped children on reservations
serviced by elementary and, secondary
schools operated- for IndiS.n children by
the Department of the Interior.

(b) The amount of those payments for
any fiscal year shall not exceed one per-
=cent- of the aggregate amounts available
to all States for that fiscal year under
'ParttB of the Act.

1411(1)(1) )

§ 121a.710 Entitlements to jurisdictions.
(a) The jurisdictions to which this sec,;..

tion applies are Guam, American Samoa,
\ the Virgin Islands, and the Trust Terri-

tory of the Pacific Islands.
(b) Each jurisdiction under paragraph

(a) of this section is entitled to a grant
for the purposes set forth in section 601
(c) of the Act. The amount to which
those jurisdictions are so entitled for any
fiscal year shb.11 not exceed an amount
equal to 1 percent of the aggregate of the
amounts available to all States under
this part for that fiscal year. Funds up- .
propriated for those jurisdictions shall be
allocated proportionately among them on
the basis of the number of children,riged
three through twenty-One in each juris-
diction. However, no jurisdiction shall re-
ceive less than $150,000, and other alloca-
tions shall be ratably reduCed if
necessary to insure that each jurisdic-
tion receives at least that amount.

(c) The amount expendedfor adminis-
tration by each jurisdiction under this' § 121a.752 Annual report

served--certifieatiort

RULES. AND REGULATIONS

April 1 of each year the number of handi-
capped children aged three through 21
residing in the State who are receiving
special education and related services.

(b) The State educational agency shall
submit the report on forms provided by
the Continissiorfer.
(20 U.S.C. 1411(a),(3) )

Comment. It is very important to under-
stand that this report and the requirements
that relate to it are solely for allocation pur-
poses The population of children the State
may count for allocation purposes may differ
from the population of children to whom the
State must make available a free appropriate
public education. For example, while section
611(a)(5) of the Act limits the number of
children who may be counted for allocation
purposes to 12 percent of the general school
population ag five through seventeen, a
State might fin ghat 14 percent (or some
other percents e) of its children are
handicapped.. In that case, the State.must
make free ap. opriate .public education
available to at f those handicapped chil-
dren.

Annual report of children
servedinformation required in thC
report.

(a) In its report, the State educational
agency shall include a table which shows:

(4) Thie- number of handicapped ,chil-
dren receiving special education and re-
latetksertices 6n October 1 and on Febru-
ary 1 of that school year, and the average
of the numbers forlhose two dates;

(2) The number of those handicapped
children within each disability category,
as defined in the definition of "handi-
capped children" in § 121a.5 of Subpart'
A; and

(3) The number of those handicapped
children within each of the following age

,groups :
(i) Three through five;
(n) Six through seventeen; and
(in) Eighteen through twenty-one.
(b) A child must be counted as being

in the age group.corresponding to his or
her age on the date of the count: Octo-
ber 1 or February 1, es the case may be.

(c) The State educational agency may
-not report a child under more than one

disabil y category.
(d) a handicapped child has more

than o e disability, the State educational
agency hall report that child in accord-
ance with the following procedure.

(1) A child.who is both deaf and blind
must be repbrted as "deaf-blind."

(2) A child who has more than one
disability (other than a deaf-blind Child)
must be reported as "multihandicapped.'-',
(20 U.SC. 1411(a) (3).-;.- 1411(a) (5) (A) (11);
1418(b) )

section shall not exceed 5 percent of the
amount allotted. to the jurisdiction- for
any fiscal year,, or $35,000, whichever is
greater.
(20 TJ SC 1411(s) )

REPORTS

§ 121x.750 Annual repoA of Children
servedreport requirement.

(a) The State educational agePpY Shall
'report to the Commissioner no later than

of children

The State educational agency shall in-
clude in its report a certification signed
by an authorized official of the ag9lcy
that the inform/anon provided is an at-
curateand unduplicated count of handi-
capped children receiVing special educa-
tion and related services on the dates in
question. =
(20 U.S.C. 1411(t;) (3),
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§ 121a.753 Annual report of children
servedcriteria for counting

(a) The State educational agency may
include handicapped children in its re-
port uho are enrolled in a school or pro-
gram which is operated or,supported by
a public agency,-and which either:

(1) Provides them with both special
education and relate& services; or

(2) Provides them only with special
education if they do not need related
services to assist them in bencfitting from
that special education.

(b) The State educational agency may
not' include handicapped children in its
'retprt who:

(1k Are not enrolled in a school or
program operated or supported by a pub-
lic agency;

(2) Are not,provided special education
that "Meets State standards;

(3) Are not provided with a related
service nip they need to assist them in
benefitting from special education;

(4) Are counted by a State agency un-
der section 121 of the Elementary -and
Secondary Education Act of 1965, as
amended; or

(5.) Are receiving special education
funded solely by the Federal Govern-
ment. However, the State may count
children covered under § 121a. 186(b)
of Subpart B.
(20 U.SC. 1411(a)(3), I417(b) )

Comment. 1. Under patagraph (a). the
State may count handicapped children in a
Head Start or other preschool program op-
erated or supported by a public agency if
those children are providt special education
that meets State standa

2. "Special education," by statutory doff-
nitlon, must be at no cost to parents. As of

-September 1, 1978, under the free appropriate
nubile education requirement, both special
education and related services must he at
no cost to parents.

There may be some situations, however,
where a child receives special education
from a public source at no cost, but whose
parents pay for the basic or regular educa-
tion. This child may be counted. The Office
of Education expects .that there would only
be limited situations where special educa-
tion would be clearly separate from regular
education generally, where speech therapy
is the only special education required by the
child For example, the child might be in a
regular program in a parochial or other pri-
yate school bit receiving speech therapy ima
program funded by the local educational
agency. Allowing these children to ..pe
counted wUl provide incentives (in addi-
tion to complying with the legal requirement
in section 613(a)14) (A) of the Act regard-
ing private schools) to public agencies to
,provide services to children in private
schools. since funds are generated in part
on the hats of the numbrr of children pro-
Ved special education and related services.
'Agencies should understand, however, that
wiper a handicapped child is placed in or
referred to a public or private school for.edu-
cationaY purpotet special education includes
the entire educational progi-atn provided to-
thelchild. In that case, parents may not be
charged for any part of the, child's_education.

`A State may not count Ind %a children
on or near reservations and children on mili-
tary facilities if ft provides them no special

23, 1977
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education If a. State or local educational
avency is responsible for serving these chil-
dren,' and does provide them special educa-
tion ancl related services, they may be
counted.

s 12 la.:75 1 Annual report of children
served-- other responsibilities of the
state educational agency. 4.2

In addition to meeting the other re-
Alunechents in this subpart, the State
educational ageilcy shall:

(a I F.,stablish procedures to be used by
local educational agencies and other edu-
cational institutions in counting the
number of handicapped children_receiv-
ing special education and related

'services;
(b) Set dates by which those agencie.5

4,nd institutions must report to the State
educational agency to insure that the
State complies with § 121a.75130.) ; "

(c) Obtain certillign from each
agency 'and institution WI an Unduplf4

,cated and aocurate count has been made;
(d) Aggregate,the data from the count

obtained from each agency and_institu-
tion, and prepare the reports required
under this subpart; and

(e) Insure `that documentation is
maintained which enables the State and
the Commissioner to audit the accuracy
of the count.
(20 U SC 1411(a ) (3), 1417(b) )

Comment, States should note that the data-
required in the annual- report of children
served are not to be transmitted to the Com-
missioner In personally Identifiable form
States are encouraged to collect .these data
in non-personally identifiable form.
APPENDIX ALANArrsts OF FINAL REGULATION

(45 CFR PART 121a) UNDER PART B OF THE
EDUCATION OF THE HANDICAPPED ACT

These regulations set forth requirements
to be followed by States and localities if they
are to r eive funds under Part B of the,
Educati of the Handicapped Act The reg-
ulation over matters such as the identifi-
cation, locatiod; and evaluation of handl-

children, the provision of fret)
appr priate public education) the establish-
ment of a full educational opportunity goal.
the count of handicapped children for allo-
cation purposes; priorities in the like of
Part B, funds; the proper use of part B funds;
the de elopment of an individualized educa-
tion pr ram, .the creation-of a comprehen-
sive pe onnel development system, proce-
dural eguards (e.g. right -to notice arid
conduct f hearings, methods to guarantee
public pa ticipation, and details about State

,,, annual program plans and local educational
agency,applicatioig:
RELATIONSHIP BETWEEN REGULATIONS UNDER

PART B AND REGULATIONS UNDER SECTION
504

The regulations under section 504 of the
Rehabintation Act of 1973 (45 CFR Part 84,

.published at 42 FR 22675. May 4, 1977) deal'
with nondiscrimination on the basis of
handicap and basically require that recip7
lents of Federal funds provide equal oppor-
tunities to handicapped persons (for exam-
ple. that they meet the needs of handicapped
persons to the same extent- that ,the needs
of nonhandicapped persons are met). Sub-
part D of the section 504 regulations ("Pre-
'se hoot entary, and Secondary ,Educa-
tion") ins requirements very similar to
thete,.1 B of the Education of 'tht
Hand ped Act.

RULES AND REGULATIONS

Basically, both require that handicapped
persons be provided a free appropriate public
education; that handicapped Atudents be
educated with nonhandicapped Students to
the , extent appropriate; that educational
agencies identify and locate all unserved
handicapped children; that evaluation pro-
cedures be adopted to insure appropriate
classification and educational services; and
that procedural safeguards be established.

In several respects, however, the section
504 regulations are broader in coverage'tlian
Part B For example, the definition of "handi-
capped person" and ",qualified handicapped
person" under section 504 covers a broader
population than the definition of "handi-
capped rhildren!'unelsr-Pert B. Under the
Part B definition, a handicapp child is a
child who has one of the impairme ts listed
In the Act, who because of that imp
requires special education and related serv-
ices. Under section 504, a handicapped person
is a person who hasa physical or mental
impairment that substantially limits one or
more major life activities, has a record .0f
that type of impairment, or is regarded as
having that impairment (§ 84 3(j)).

The regulations for section 504 also deal
with a number of subjects not covered by the
Part B regulations (for example, barrier-free
facilities and program accessibility; employ-
ment; postsecondary education atielealth,
welfare and social services). On th,7 other
side, Part B contains'a substantial number
of administrative requirements not included
under section 504 (for example, annual pro-
gram plans and local applications) and re-
quires more detailed procedures and.policies_
In many instances (sfich as due process

/procedures).
In several instances, the section 504 regu-

lations specifically reference where a require-
ment may be met by complying with a
requirement under. Part B. Far example,
§ 84.33(b) (2), dealing withqtppropriate edu-
cation. cites implementation of an individ-
ualized.education program as one means of
meeting the requirement Section 8433(d)
has a September 1..1978' outside' date for
providing art appropriate education to quail -
fled handicapped persons (conforming to the
timelines In Part B). Section 8435(d) indi-
cates that a reevaluation procedure con-
sistent with the Part B requirements is one
means of,meeting the reevaluation require-
ments under section, 504, Section 84 36, deal-4
ing with due process requirements, indicates
that compliance With the proCedural safe-
guards In Part B is one means of meeting
those requirements.

It should be noted that the term 'free
appropriate public education" (PAPE) has
different meanings under ,Part B and sec-
tion 504 Eor example,?Ifeler Part 13, "PAPE"
is a statutory term which requires special
education and related services to be pro -
v)ded in iv.,ordance with an hwiividualized
education', program However, under section',
504, each recipleint must provide an educa.
tion which trec,ludes "the-provision of regud
lax- or special editcation and related aids and
services that (I) are designed to meet in-
dividual Ord national needs of handicapped
persons a., adequately as the needs of non-
handicapped persoiZ are met "

There is Asp a major difference between
F..rt B and UAL section 504 regulations con-
cerning the matter of exclusion of handi-
capped children from school. As of the ef-
fective date of the geotion -504 regulationt
(June 3, 19,77), exclusion of handicapped
children from school constitutes a violation
of those requirements. However, under Part
B: States are not required to serve all handi-
capped children aged 3-18 until September
1, 1978. As stated In Appendix A of the sec-
tion 504 regulations:

The EHA' requires a free appropriate edu-
cation to be provided to handicapped chil-
dren "no later than September 1, 1978," but
section 504 contains no authority for-delay-
ing enforcement To resolve thig problem, it
new paragraph (d) has been added to § 84 33.
Section 84 33(d) requires recipients to
achieve full compliance with the free appro-
priate public education requirements of
§ 84.33 as expeditiously as possible, but in
no eve( t later than September 1, 1978. The"
pro. 1 n also makes clear that, as of the
effee ve date of tiffs regulation,no recipient
may %dude a qualified handicapped child
from educational program. This provi-
slon,aga nst exclusion isconsistent with the
'order pros iding services set forth in sec-
t% 612(3) of the EHA, which places the
ighest priority on providing servfcTs to

handicapped children who are not receiving
an education.

PART 1213 ASSISTANCE' TO STATESA FOR
EDI CkTII1N OF HANDICAPPED CHILDREN

SUBPART AGENERAL

Subpart A sets forth the purpOseia>nd,

definitions of statutory, terms (e
plicability of these elf ula t o ns

ap-
propriate public edueation, specie.f uca-
tioti, and related servicea.) and ottieii defini-
tions related to those terms

The following comments were reWved re-
garding Subpart A.
APPLKABILFIT OF REGULATIONS TO STATEI.LOLAL

' AND PRIVATE AGENCIES (§ 121a.2)

Comment: A commenter felt that Clot`?'
statement regarding the applicability of the
regulations was not clear, and shoug be re-
vised to indicate that the requliements
apply to any public agency serving Mandl-
capped children, even if the agency ,does
not receive Part B funds.

Nesponse: A definition of "public agency"
has been added to the regulations The de
finition includes all political subdivisions
in the State that are respo-Able for edu-
ca,ting handicapped children. 'Throughout
the, regulation, the term "public agency"
has been used to make it clear where the
reonfrements do not apply only to State
and local 'educational agencies. In addition,
an explanatory Comment was added after
section 121a 2 to make it clear that the re-
quirements vender Part B are binding on
each public agency in the State that has
direct or delegated authority for the educa-
tion of handicapPed children, regardless of
whether that agency receives Part B funds.

DEFINITIONS I§§ 12Ia 4=1:11a.a)
Comment Hundreds of comments 'Vero-re-

ceived regardhig definitions in the proposed
rules Conuneliters requested that new deff-
nitions be added, or Sought Changes in ex-
isting _definitions, especially definitions of
various disability categol'ies and the various
types of_related services. In many tnstunces,
revisions were sought to conform to the nfost
recent definitions adopted or used by pro-
fessidnal associations. .

Response:. Definitions of terms used In the
regulations are taken from 'various statutes:
Congressional reports, or materials provided
by professional associations and other
groups. Where appropriate, the Office of Edu-
cation has attempted to inporpomte changes
'recommended by commenters, and has made
other changes to clarif* the definitions, in
addition, the followInq new terms were
added:

Definitions of "deaf-blind" and "multi-
hanoicitpped" were added because these are
recognized categories. of handicapped chill-
daen in most Statee.

A definition Of ';.qualtile8" was added In
Rifder to be ablefto use a consistent term 1n.

r
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referring to the qualifications of the various
personnel.

The definition of "handicapped children'
has been modified only by making certain
clarifying changes. Although some com-
menters requested additional changes in the
definitions of the various disability cate-
gories, it is felt that the definitions in this
regulation must clo§ely conform to current
usage in the States and professions.

The related services definition a as ex-
panded to include "school health services
In addition, changes were made in the defi-
nitions of the individual terms liltluded
under yelated services' leg., psychological
services and recreation) to conform to rec-
ommendations of professional associations..
SUBPART B--,STATE ANNUAL PROGRAM PLANS AND

LOCAL APPLICATIONS

Subpart B includes the requirelnencs re-
lating to State annual program plans, local
educational agency applications, participa-
tion by the Bureau of Indian Affairs, and
publieparticipation.

Two new sections (sections 121a 150, and
121a 239) have been added to require as-
surances from the State educational agencies
and local educational agencies that the pro-
gram under Part B will be operated in com-
pliance with the section 504 regulations, in- ,
chiding the requirements under, section-606
of the Education of the Handicapped Act re-
garding employment of qualified handl;
capped individuals in programs assisted
under the Act. (The Office for Civil Rights
has been delegated authority for enforcing
section 606 )

A subSta.ntial number of commenters were
concerned with the following major issues
in this subpart: (1) the amount of data
require .of State and local educational agen-
cies; (2) the excess costs, nonsupplanting
and comparability requirements, and (3) the
public participation requirements. In ad-
dition, as with other subparts, many com-
menters objected to statutory requirements
and sought interpretations of the statute
and regulations.

ANNUAL PROGRANI PI AN;

CONDITION OF ASSISTANCE 114) ,
Section 434(b) of the Gene 1 Education

Provisions Act (GEpA), as amended by Pub.
L. Q3-380, requires each State to submit (1)
a general application containing five assur-
ances, and (2) an annual program plan for
each Office of Education program under

. which =Ids are provided ..to local educe-
tiOnal agencies through, or under the super-
vision of the State educational' agency
Under Section 434(b), and the implementing
regulations (45 CFR Subpart B), the
general application and annual program
plan take the place of a S to plan for-Praia
(45 CFR 100b.19).

The five assurances re itired unde sectio1)
434(b) of the GEPA cover proper Ylmirils-
tration, fiscal control and accounting. re-
ports, supplanting, and submission of the
annual program plan. Where Part B con-
tains ,plan requirements.cm ern).* the same
subject matters, submiAion of those plan
requirements is satisfied by the State's sub-
mission of the general application. They do
not ,liave to be submitted as part of the
annual plan. The - Part B plan provisions

. which do not hive.to be ,submitted in the
annual program plan are referenced in 45
CFR § 100b 17(c) (2) (iv). Note that a sub-
stantive section on the nonsupplantlng re-
quirement for local (educational agencies F
set out in § 121a.230.

Under 46 CFR- 100b.18(c), material may be
lyteorporated by reference in an annual pro-
gram plan if the material is in a document

. RULES AND REGULATIONS

previously approved by the Commissioner
and on file in the Office of. Education. This
should save some paperwork, particularly in
the years after the first annual program plan
(for school year 1977-1978) is submitted un-
der these regulations. .

The proyisions to be included in the an-
nual program plan for Part B' are set forth
in ...§§ 121a 120-121a 151 of these regulations
(which include the conditions of eligibilitY-
and the State plan requirements under sec-
tions 612 and 613 of the Act and section
434(b) (1) (B) (ii) of the GEPA (which re-
quires each annual program plan to "set
forth a statement describing the purposes
for which Federal.) funds will be expended
during the fiscal year for which the annual
program plan., is submitted") ).

APPROVAL; DISAPPROVAL (§ 12Ia 113)

The following is clarification about the
submission of draft annual program plans
for review by the Office of Education and how
this would affect the issuance of grant awud
documents:

A State educational agency to
send a copy of its proposed anntia gram

:
plan to the Commissioner for techn cal as-
sistance purposes at the same time that the
plan is being made avallablafor public com-
ment However funds cannot be obligated by
a State before the date on which its official
adopted plan is received in substantially ap-
provable form by the Federal Government
(See 45 CFR 100b 35.)

EXAMPLE:, A State educational .agency's
proposed plan for a particular school year is
received by the Bureau of Education for,the,,
Handicapped on June 1 Its official plan is
received on August 1 When BEH approves the
plan (e g, September 1), the State educa-
tional agency will receive a grant award
document which will show August 1, as the
earliest date of obligation under that plan.
F.F I Et 111. F. PERIOD, OF ANNUAL ',mows! PLAN

(§ 1210,114)

The Office of Education is proposing to Use
the period July 1-June SO for State annual
program plans in those programs where ap-
propriations become available' for obligation
by the Federal Government each July 1 (the
so-called "advance funded" programs). The
purpose of this is to meet the statutory re-
quirement for an, annual program plan cover-
ing a 12-month period and at the same time
to conform as closely ag`possible to the iegutt
lar school year. However, even if the proposed
procedure is adopted, the obligational period
of State and local agencies for funds from
any fiscal year wotfld not be changed. If a
State submits its annual,program plan and
receives its grant,on the earliest possible date
(July 1-), the funds are available for obliga-
tion at the State) and local level for 27
months. subject to submission or extension
of the annual program plan for the following
year. -1This period includes the 12 -month
carryover provNion under the Tydings
Amendment. See 45 CFR 100b.55 (Obligation
by recipients) ) For' example, if a State re-
ceived Its grant for fiscal year 1978 on July I,
1977, the funds would be available for Obliga-
tion at the State and local, level from July 1,
1977 through September 30, 1979. The rules
which govern when an annual program plan
becomes effective, and State and local au-
thority' to obligate the Federal funds are
located 111 45 CFR Part 100b, Subpart B.

PUBLIC PARTICIPATION (§ 121a 1201

1Comment commenters wanted this sec-
tion to be expanded to require the States to
describe in detail a number of additional spe-
cific steps to,,be taken in complying with the
public participation requirements of the Act.
For example, they wanted States to develop

42505

a roster of interested persons to whom plans
and other documents would routinely be
sent. Tie commenters felt that these steps
would be necessary to insure full public
participation.

Response: Requirements have be- en added
(in §§121a.280 et seq ) to spell out in more
detail the State's duties regarding public
participatiorroin develcetnent of the annual
program plan (for example, indicating in the
notice of public hearings of the plan the
timetable for developing the final plan and
tibmitting it to the Commissioner). Aare- '

t has also been added to specify
an must be available for comment

ay; follo,v1ng the date 'notice is

q
tha
at least 3
given.

Another revis section indicates that the
public karticipat .n requirementh for local
educational agencies tire to be comparable to
those required of tire State; except that pub-
lic hearings are not required (§ 121a 234).
FULL EDUCATIONAL OPPORTUNITY COAL REQUIRE-

' dIENTS (§§ 121a.124-121a.126)

Comment. 'Co nienters disagreed. about
the amount of da a which should be required
under this (and ther) sections. Some com-
menters sought have the regulations re-
quire a substanti amount of additional
data (about the po lation of handicapped
children and their lacements) -.oil the
grounds that it is need for-effective moni-
toring. Others sought to have the amount 41'
data to be-reported substantially reduced as
unnecessary and fulfilling no useful' put-
pose.

Response: The. final regulations eliminate
the data requirements- in proposed section"-
121a.24(a) for school year 1.977-1978. Since
the funds for FY 1978 became available for
obligation by the Federal government on
July 1, 1977, the States began submitting
annual program plans for school year 1977-
1978 before these Iegulations were published
Therefore, it would be inieppropriate to Ira-.
pose a retroactive data requirement. No sub-
stantive change has been made in the data
requirement for school year 1978-1979 and
thereafter. The office of Education believes--
that the remaining amount of data sought
Is necessary and adequate to provide infor-
mation on what and how children are being
served Additional information may t sought
on a case by cas. basis from ea1 State
where necessary to monitor compile e with
Part B. Ili addition. requirements have been
added to Subpart F to increase each State si, .
monitoring and euTorcement obligations.

Comment Commenter4 requested that the'
data .requirements regarding- personnel
needed to meet the fulleeducational oppor-
tunity goal include various other professional
groups, such as physical therapists, or use
terms currently accepted by the 'professions,

. such as "therapeutic recreation specialists"-
rather than "recreation therapistS.

Response. These changes have been made
to cover the various personnel who provide
special education or related services and to
use terms currently recognized by the ap-
propriate professional associations.

-., .
Loc Al. EDUCATIONAL AGENCY APPLICATIONS

PARENT INVOLVEMENT l§ 121a.220;

Comment Commenters wanted the regu-
lations to re

)
titre the establishment of a par-

ent advisory commirtee in each school cips-
-trict. . .

Response: No change has been made. Ex-
tensive public and parental participation is,
already required under sections 121a 228 end
121a,234. ,
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rxerss, cosr aseurtztrrs (II ieia les- Subpart B. The requirement for local edu-
'

121a.1a6) catlonal agencies to be consistent with the
annual program plan is set forth in section
121a.236.

APprIcATION FROM SECRETARY OF INTERIOR
iiiaia sso-isia 361)

co,,/,,i-nt A substantial number of com-
menter, requesteePelarification and explana:
troll of the excess cost requirement.

Respofise' The section on excess cqsts has
been broken out into five sections for easier
reading Section 13ia 184 specifies that a lo-
cal educationaLaifency must spend a certain
minimum amount for the education -of han-
dicapped children before Part B funds may
be used A detailed example of determining
the minimum toll°. te: wed
121a 184.

.NONSUPPLANTINO .ND CoMPARalLE SERVICES
(§§ 121a 230--121a 231)

Comment A substantial number of com-
menters requested clarification of these re-
quirements. Some commenters proposed de-
tailed piocedtfres and urged that the regu-
lations require the reporting of a substantial
amount of data to monitor compliance with
these requirements. Some commenters felt
the comparability requirement should be met
by comparing expenses for regular and apecial
education

Response: These sections have been sub-
stantially revised to attempt to explain
these requirements. Detailed procedures and
reporting requirements are not adopted at
this time because local 'educational agencies-
are otherwise required to maintain anclitable
records to document their compliance with
these and other requirements.

Hegarding nonsupplanting, the regulation
provides that the requirement applies to to-
tal aggregate funds and particular casts. A
local educational agency m ets the require-
ment if (1) the total amou t or-average per
capita amount of State and al school funds
budgeted by the -local ucatIonal agency
for expenditures In the current fiscal year
for the education of handicapped children
is at least equal to the Jobtal amount or
average per capita amount of State and local
BO111701 fulids actually expended for their
edifation in,the most recent preceding fiscal
year for which infermation is available Al--
lowances may be' made for decreases In en-
rollment of handicapped children and un-
usually large amounts of funds expended
for long-term purposes onstruction), and
(2) Part B funds are n used to displace
State or local funds for titular cost.

The 1tatutory requireme for com-
parability is implemented by prohibiting a
local educational agency from using funds
under Part B to provide services to handi-
capped children, unless the agency uses State
and local funds to provide services to those(
children which, taken as a whole, are at
least comparable to services provided to oth-
er handicapped children in that local edu-
cational agency. This should insure that
handicapped children who receive services
with Part B funds are treated equally with
handicapped children who do not receive
services with Part B fu . It would be too
difficult to make an ective comparison
between special and regu ar education. The
concern of the commenters who asked for
this comparison should be met by the- ex-
cesk.cost requirement, which provides that
a local tducational agency must spend a
minimum amount, Oa the average, for each
of its handicapped children.
/Comment'. Commenters requested that the

regulations make it clear that the local ap-
plications must meet 'the requirements im-
posed on the State In Subpart B.

Response: A section has been added to
make it clear that each local application
must include additional procedures and oth-
er information 'Which the State edheational
agency may requI'e in order to meet the
State annual program plan requirements in"

*

The -.0 sections have been rewritten to clar-
Ify that'the annual application by the Secre-
tary of the Interior for schools operated for
Indian children must meet the applicable re-
qi,ilienients of section 614(a), include other
acaterial as agreed to by the Commissioner
Mid the,Secretary o'f the-Interior, and meet
monitoring and public pin ticipapon require-
ments.

ap

PUBLIC PAR CICIPnTiON

Ee the oomments on Section 121a 120
SUBPARC' CSERVICES

Sibpart C contains regulations governing'
the major'service components required under
Part B of the Act. These include free appro-
priate public education, the full educational
opportunity goal, priorities in the use of Part
B fuhds, individualized educapon programs,
direct Services by the State etakational agen-
cy, and the. State coniprehensice system of
personnel development
ce... FITE APPROPRIATE PUBLIC EDUCATION

FE APPROPRIATE PUBLIC EDUCATION REQUIRE-
MENTS (§§121a 300-121a 303)

Comment' Commenters disagreed with the
interpretation of "State law. or practice" in
the proposed regulations Some conunentefs
felt the exception to the requirement to
make free appropriate public education
(FAPE) available to children fn the age
ranges three through five and 18 through 21
applies only if State law (or a court order)
specifically prohibits services, or only 'if the
State's practice 1k to provide services to less
than a majority of the State's handicapped
children. Others felt the requirement does
not apply to the lo's'er and upper age ranges
unless the State is in fact serving all non-
handicapped children in thbse age ranges.

Response The requirement has beefs re-
'drafted to clarify the use of the exception
and to insure at a minimum thit handi-
capped children in any of these ag gesare served to the extent nonhan ped
children are served (to be consistent with
nondiscriminatiottorequir&nents under sec-tion 604). -

Section 121a300 ( "Timeliness for free ap-
propriate public education") breaks "prac-
tide" down by individual public (agency, dis-
ability category, and age group. This revision
is designed to maximize the number of
handicapped children aged 3-5 and 18-21
who receive services.,It should redliee the
reluctance of agencies wishing to serve chil-
dren in those ago groups, because services to
a few handicapped children will not require
services tO alI handicapped children in all of
the disabilities..

Section 121a.300 also includes anamend-
ment designed to insure that each time a
public agency elects to serve a handicapped
child, the child receivefi the full range of
rights and services, whether or not FAPE is
mandated for that age range.

TREE APPROPRIATE ?Malt EDUCATION
'METHODS AND PAYMENTS (§ 121a 301-1,214..3031

COMMeN Commenters disagreed on which
agencies or parties, should bear the costs of
educatinteza handicapped child, especially
room and Board costs. Commenters bought
clarification-pkwhen the costs must be borne-
by the StateWocal educational agency.

Response: The proposed regulation on'
methods and costa for PAPE (proposed
(121a201) has been redrafted and expandedas follows:

(1) A new paragraph has been added' to
section' 1815 301, which states: "Nothing in
this part relletes all insurer or similar -third
party from an otherwise valid oblfgation to
provide or to pay for services provided "to 'a
handicapped child." -

(2) Section 121(.302 states that if place-
ment in a public or private residential pro-
gram is necessary to provide "'APE to a
handicapped child, the ,program (Including
,non-medical care and room and board)
Must be at no cost to the child's parents.

Both p. ese changes have been made to
conform the regulations implementing
sectimi 504

Other Changes A new section 121a 303
has been added regarding the proper func-
tioning of hearing aids. This stctioti is based
on a special study conducted by the Office
of Education.- ("The Condition of Hearing
Aids as Worn by Children la Public Schools,"
GPO publication date Summer, 1977).

Fr: EDUCATIONAL OPPORTUNITY GOAL
(§§ 304-1210.3ms) ..

The statutory terms "free appropriate
public education" and ,"full educational op-
portunity goal" are distinguished' in this
regulation as follows:

"Free appropriate pubhc education"
(EAPE) must (1) be made available tdall
handicapped children within the mandated
time lines and age ranges set forth in the
Act, and (2) Include, specialeducation and
related services which are probided in accord-
ance with an individualized education pro-gram.

"Full educational Opportunity goal" is
broader in scope than "PAPE," It is an all- , '
encompassing term, which '(1) covers all *handicapped children aged -birth through
twenty-one, (2) includes a basic planning
dimension (including making projections of
the estimated numbers of handicapped chil-dren), (3') permits eadh agency to eetablish
its own timetable for meeting the goal, and(4)k calls for the provision of additional
facIlitioaa.personnel. and services to further.
enrich a handioapped edueatIonair4opportunity beyond that mandated under
the "FAPE" requirement. The tern( "goal"
means an- end to be sought, However, while
an-agency may never achieve its goal in the
'absolute sense, it must be committed to im-
plementing this provilsion, and must be in
compliance with the policies and proceduresin the Annual Program Plan underthis pro-

' vision. Further, the agency is notrelleved
from its obligations yitier the "TAPE"
requirement. .

The pripposed rule on full educational-op-
portunity goal has been revised as felloWs: *Proposed paragraph (a) (Program options)
is now I 121a.305 and proposed paragraph
(b) (Non-academic services) Is now
306. A 'new § 421a.304 hasbeerr added which(1) requires each State edpcational agencyto insure that each public sgencyAstablishes

- and implements a goal of providing full e
cation111 opportunity to all'handicapped c
dren , and (2) authorizes State and Iota u-
cations' agenciestto use Part B s to pro-vide the facilities, personnel and services
fie6essury to meet the goal.,

A comment has been added following sec=
thin 121a.304 which points to 'Congressional ,
interest in haVing artistic and cultural activ-
ities, included in prograrns_supported under
this pall., subject to the priorities.

Comment: Many commenters asked that
additiOnal areas be added to the program
options requirement (e.g, leisure education,
ctfitural and performing arts, and occupa-
tional education). Other commenters re-
quested that the term "consumer and home-
rriakIng education" be sUbstituted for "home
economics" in orOer to be consistent with the
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1.i

vocational education amendments of 1976
( pub, It, 94-482).

Response: No substaptive change was
made in this requirement. The program op-
tions included are examples and the list is
not exhaustIve Under the regulation im-
plementing section 504, any program pro-
vided to nonliandicapped students must also
be made available to handicapped pupils.
The language conforming to the vocational
education amendments was added.

Comment Commenters requested that
under the requirement on nonacademic serv-
tees the term "cocurricular" be substituted
for 'extra curricular" and that intramural,
extramural, and interscholastic athletics be
included in order to insure consistent use of
terminelogy as it applies nationally. Another
commeilter4suggested that specific language

- be ,included regarding participation of, vis-
ually handicapped persons.

Response, The suggested ins were not
adopted. This section confor s to the lan-
guagein the fi, af regulations under section
504. Also, the s ggested language on visually
handicapped was not included. This require-
ment applies to all handicapped individuals,
including those with visual handicaps.

PHYSICAL. EDUCATION ( § 121a acel

t

RULES AND REGULATIONS

1,4

42507

panserruts (l Ismael) based largely on comments received. (These
sections have been renumbered.starting withConinienil. *atty commenters Were con- section 121a.340 ) A summary. of these

eertied,) that firstSpriority expenditures can- changes Is included below i
not be used for insery fee training for pers -

, ,
( f) A definition of tEP has been added

nel who ca serve those studen'ts, and s ed which states that thelerm "IEP" means a
that such inservIce -treining activities ay written statement on a handicapped child
be an essential compoeent toward achieving that iedeveloped and inneterrionted. in ac-
the first priority. cordance with sections; 121a 341-121;1349 of

Response: The proposed rules have been Subpart C.. A '
redrafted and expanded in order to address (2) The proposed section entitled, "Scope" "..
the above concerns A. new section was added has been deleted and the substancetombined
to make it clear that an agency may use with the section on State educational
Part B funds for inservIce training concur-, agency respOnsibility." r i

3) The proposed section on ' Local earl -

anent

rently with placing a first priority child
in school (iii an interim program, if a com- cational agency responsibility" has been re- -,

p of the child'e program is missing) placed by two new sections ("When. IEPs
Hull. ever, the provision of Inservice training must be in effect and ' Meetings").
may not be used as a pre-condition for serv- (4) The section.on ' Participants, in meet -
Ice to the child ings" has been redrafted to adopt essentially

1 he,intent of Ccii,gres:s' with respect to the,,, verbatlin the laiieuage in the Act and to
education of first priority children is both add a new: paragraph on participation of
long-standing (dating back to Pub L 93- evaluation 'personnel.
.380) and 4 cry LI ear, as reflected in the follov- (5) The proposed section on ' Parent par-
ing statements ticipation" has been amended to inc de spe-

cific provisions regarding' notifying p ents ,,

r

(1) The Coutress has a responsibility
* to see that 'all persons are a.ssaired

equal opportunity. For handicapped chil-
, di en. this means, at the very least, that they
.""must be educated These funds must be

focused in such a way that we are assured
that hanuicappcd children ters,provicied their
right to education " (Congressional Record-,
Senate, June 18, 1975, p SI0969)

(2) First priority fix spending under the
legislation is to provide services for handi-
capped children a ho are not now being
hei-,e(1 The flexible approach in the Confer-
ence Report with respect to the current fiscal
year, fiscal year 1977, and fiscal year 1978 will
allow for concentrations. of moneys so that
this priority can be met" (Congressional
RecordHouse of Representatives, November lira 34 a )
18, 1)75 p H12348)

There are millione of ehlldren with
hand capping conditions who are receiving
no services at all. And since we must have a
place to start, it is appropriate that we give
priority to those who ererecelying no s9ey-

*ices at all first, and then try to reach those
with the most severe handicaps who have
traditionally received only minimal atten-
tion second " (Congreseidnal RecordSenate.
Jinio 18, 1975, p 510961)

Comment Several commenters requested
clarification regarding whether the require-
ments on the use of funds for priorities apply,
within or among local educational agencies

g , if an agency is serving all of its first
priority children, could a 8tate ,give, that
agency s entitleme to another agency
which is not serving 1 of its first priority 9pec1al eduCation ) The regulations are ilex
hildr(fn?). es Dale on the Schedule to be followed by public
Response: No change as been .made. The ,agencies in meeting the above dates. '
atute does not permit the State to take

away a local educatipal agency'd Part B
fends solely because 'the local educatio
agency is serving all of its first priority chi
dren. For the llirpted circumstances where a
local educational agency's funds may ire real-
located, see section 121a.708.
, Other changes: A new paragraph (e) has
been added to section 121a.321. which pro-
vides that Part B funds cannot beused for
preservice training. This addition was made
to implement Congressional intent expressed
in Senate yteport No, 94-168, p. 34 (1975), in
which It was stated that funds for preservice
training are available under the training pro-
gram under Part D of the Act, and that Part
B funds should not be used Mr this purpose.-

Iiiirvertnimzee EDUCATION PROGRAM

The requirements On individualized edu-
cation programs (IEPs) in Subeart C have
been reorganized and redrafted Substantially,

Comment Some commenters felt that the
esection on physical education (PE) needed

to be'claeified, particularly the conditions
under which a handicapped child a ould not

t be required to participate in the regular PE
program, to g., the child (a) is enrolled full-
time in a separate facility, (b) needs speeially
designed PE. or ( c) the parents and agency
agree that the child should not participate).
The Main` concern dealt-with the parent-
agency agreement, because it appeared to pro-
vide a loophole 1 n which a child would not
be required to pa ticipate in any PE.activity.

Response The s tement on parent - agency
agreement was deleted With this change, a
handicapped child attending a regular school
would participate in the regular PE program.
unless the child needs specially, designed PE
as prescribed in his or her individualized
educatibn ` program (IEPt, Parent-agency
agreement is inherent in the develaimeur of
a child's IEP The decisiqn as to whethr the
'child should be in -the regular_Wprogram
.or receive siVcially designedPE is made in
the 'EP' meeting in wysirtbe parent and
agency personnel are represented

It should be noted that every hantlteepee
child Would participate in some ty

Aactivity. Specially designed PE could
arrangements ter a child to participate In
some individual sport or physcial act
(e.g., Weight, lifting, bowling, o
or motor activity program

Other changes Pro ed section 121a 204
(Incidental use of p7, erty) has been deleted.

PRIORITIES IN T E USE OF PART B FUNDS

As part of the ovision on free appropriate
public education, the law requires each State
and local educe onal agency to establish
priorities, -first wi respect to handicapped)
children not rectify,' an education (defined'
as "first priority chit n" in the regulations)
aid second with resin to handicapped chil-
dren within each May. With the most
severe handicaps h are receiving an in-
adequate educatlo ( fined as "second pri-
ority children"), Th aw further requires
that, except for Sta ildministration funds,
each State and local direational agency must
use its full entitle ent tinder part ,B 'in
accordance with th Ries." The regula-
tions which Imple these priority re-
quirements are foci in Seetion13 121a.320-
121a.324.

about the IEP meetings. - .
(6) The substance under the proposed sec-

tion on "Content of has been replaced
with the statutory language. -

(7) The proposed . section on ` Private_
school placements has been reorganized .
into two sections to conform to the two
groups of peivate school handicapped chil-
dren in Subpart D, and has been expanded
to spell out in

and
detail the responsi-

.billties of State and local educational agen-
cies in administering this provision, e(8) A new section was added, entitled,
"IEP accountability "

TIMING OF IEP MEETINGS (e§ vela 24 2-

Comment. Many commenters felt that the
final rules should provide more flespility to
agencies in tents of when IEP meetings are
centiticted.

Response: The following changes were
made- in-the propOstel 'rules in an attempt
to clarify this provision. First, the regale-
tions now pecify the dates on which OP's
must be in4effec e rt ber 1, 1977.70Uthe
beginning Of e h school year thereafter).
Second, except r new handicapped children
(those initially evaluated after October I,

'1977), the 'timing- of meetings to deyelop,
review and revise IEPs is left to the discfe-

; thin of each agency. (For a new handicapped
child, a meeting must be held within thirty
days of a destermination that he or she nee
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PARTICIPANTS III IEP 744EETINGS ( § 121a.344)

COMIlleta: A number of ,corrunentere
recommended that personnel' from specific
disciplines be participants 1E11 rneetlnds
(e g , physielans, health eme personnel, psy-
chologists, find representlitives from othey
agencies. such as Head Sto/t). Some com-
menters felt that the meetings should, in-
clude all direct service personnel who work
with a handicapped child Other commenters.
suggested cutting back on the number of
people who:participate.

Response: The final regulations only re-
quire the participants listed in the statute,
except in th4 case of a chilli who has been
evaluated Zr o the first time. (NOlt Par-
ticipation Of evaluation personnel IEP
meetings is covered under the next comment-
respense sequenee.) r

Generally, /laving a large group of people
at an IEP meeting may be unproductive and.,

k3 6 .

.
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very costly, and could essentially,defeat 'the
purpose of insuring, active, open parent in-
solvement

Mille it Is necessary to insuree that all
direct services personnel who work with a
handicapped ell'ild are informed about and
niVolved in implementing the child's IEP.
this does not man that they should attend
the IEP meetings. The mechanism for insur-
ing the involvement of all IEP implementers
is left to the discretion of each agency (e ,

the child's teacher, or printipal, super-
...visor could have That responsibility) -How-

ever, this is a basic administrative procedure
which can Itt handled outside of the contest
of the IEP 'meeting.

The statute does not require all IEP 'un-
plpmenters to be involved in the meetings In
fact, the definition of IEP in section 602.191
of the Act includes only four people (e g ,
special education provider or supervisor. the
teacher, the parent, and the child. where
appropriate). Moreover, it was the Intentof
Congress that IEP meetings generally be
small. This position ,is reflected'in the fol-
lowing statement by. Senator Randolph in
the June 18. 1975 Congressional Record:

In answer to my colleague, it was the in-
tent, and I believe, I can speak for the sub-
conunIttee and the committee in this matter,
that these meetings be small meetings;
that Is confined to those, persons who lime,
naturally an intense interest in a particular
child, I e., the parent or parents, and in some
cases the guardian of the child Certainly
the teacher involved or even more than one
teacher would be included In addition, there
should be a l'epresentative f he local edu-
cational agency'wh., q hied to prtisle,
or supervise the LSio f, specially e-
signed instruction leer the unicnie needs
of handicapped c en.

These are tile, ersons that v. e thought
might-well be ina d. That is why we have
called them "indiiticlualized planning con-
ferences''. We believe that they are worth-
While, and we discuased this very much as
we drafted the legislation.

While very large IEP meetings might gen-
erally be inappropriate. there may be specific
Instancetswhere additional participants are
essential. In order to enable -other persons
to be included, the gffice of Education re-
tained a provisionKm the proposed rules
which authorized the attendance of "other
participants' at the discretion of the agency
or parents."

Comment: Some commenters recommend-
ed that memb of the evaluation team
participate in P meetings,

Response' A new paragraph has. been
added which States, in effect, that an evalua-
tion person must participate In any IEP
meetings conducted for handicapped chil-
dren who have been evaluated for the first
time (1.e, the preplacement evaluation re-
quired under section 121a 531 of Subpart E),
Striae the meeting is intended to develop an
education program for the child, it is essen-
tial that someone at the meeting be familiar
with the child's evaluation.

Comment' Several commenters recom-
mended that the representative of the agency
be qualified in the disability area in which
the IEP Is written.

Response: A comment has been added fol-
. lowing section 121a.344 which suggests (but'

does not require) that either the teacher
of the agency representative should be quali-
fied in the area of suspected disability. At
the time of the meeting, the public agency
maynot yet-have hired a person qualified to
provide special education with respect to that
suspected disability. '

PAXTICIPITION (I 1215.345)
° Comment: Borne ,commenters sta that

documenting efforts to involve parents would
L

, .
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be difficult ayiid time corisng. One com-
menter felt it P. as important to retain the
general statement requiring agencies to in
volve parents, but reconfmeriffed that the de-
tails in the parent participation section be
deleted from the final regulation. Another
commpifer recommended that the section be
dropped because it is not required in the law
and is 4 utterly,paternanstic. If a local
education (Tenet is foolish enough to keep
inadequate records on transactions with par-
ents, it alone stands in )oipardy, there is no
damage to parents or to hantheapped chil-
dren."

Response The comments have igt been
adopted The Office of Education beliet es thk
it is important to retain this section in tuff
final regulations, for the following reasons:,

First, the seopon provides des that allow
Aseacies to proceed in A. 4.41( tintelLP meet-
Ssngs in cases L here psi ents snaot or will not
attend, Without Lnis orisatinn, the IEP
precess might come to a 'alt in some cases,
since the law states that an IEP must .be
dm eloped at a meeting with the parents.

Second, the section Ls designed to protect
agencies by setting the condniolis undei
which th8s- can proceed.

Third. the section is designed to protect the
rights of the parents The dongress intended
that IEP meetings be utilized as an extension
of the procedural protections guaranteed
under Pub L 93-38u. However. if the reel-

provided an authorization for agen-
cies to proceed without the parents. there is
a potential problem that the authorization
( without documentation) might be inappro-
priately applied in individual cases, which_
could result in parents' rights not being pro-
tected.

Comment A fel,!, cornIMBM's suggested us-
ing surrogate parents if a child's parents
could not attend an IEP meeting. One com-
menter recommended adding a provision to
enabIe the parents to ditignate a person to
represent them at a meeting.

Response The Office of Education elected
not to write regulations on either of these
suggestions,

First, a surrogate parent 1,, appointed only
in accordance with the procedural saregurirds
.tin Subpart E The provision was not meant to
apply isk situations when parents are unwill-
ing to cartttipate, or when an agency makes
unsuccessful diens to communicate with a
known .parent. A surrogate parent is ap-
pointed oulrwhen the parents are unknown,
unavailable or the child is a ward of the state.
However, a surrogate parent appointed under
appropr circumstances -Would attend the
IEP me 1 gs and represent the child In ail
matters relating to the provialr of a free
appropriate public education to the child.

Second, with respect to parent designated`
representatives, the Office of Education does
not feel that any change in the regulation is
warranted. Parents unable to attend an IEP
meeting, who are interested enough in their
child's education to seek a third paity repW-
sentative, would have direct input in develop-
ing the child's IEP through individual or
conference telephone calls or other methods
authorized under paragraph (c) of section
121a 345.

Other changes. A new paragraph (f) has
been added to require that parents be given
a copy of fife IEP on request. nits should
help to insu
informed of
will assist the
meetings on the

CONTEST or IRP 121(.346)

that the parents are fully
rogram for their child. and
In participating in filturets.

omment: Hundreds of commenters re-
ed to this section. Some comMenters

d that addlinnlal eerViees or other
be added. Other comMentera ressil.sam
d that-the section -be- sharply cut bac

tspon

Items
mend

Zsir.

because they felt that this went _unneces-
sarily beyond the items listed in the statute.
Many of the commenters wanted the specific
service areas they represent added to the list
of services to be provided in the IEP. Others
felt that this went unnecessarily beyond the
items listed in the statute.

Response: The. Office of Education has
elected to amend this section by adopting
substantially verbatim the language from
section 6020) of the statute. The regula-
tion retains one clarification from the pro-
posed rules. that the indiv4dualized educas
Lion program must Include related services
to be provided to the child, as well as special
education and the extent to which the child
cair participate in regular education pro-
grams However, given the controversy over
this section and whether it is appropriate to
add items not specifically covered'in the
statute, the Office of Education has decided
that some experience operating under the
statute would be useful before considering
whether .further regulations on this point
would be appropriate.

IEP--ACCoUNTABILITT (§121a.349)e

Comment: In the preamble to the pro-
posed rules, a statement was made that the
Igp is not a legally binding document. Many
commenters recommended that this state-
ment should be included in the body of the
final regulations Other commenters felt
that the statement needed to be clarified.

Response. The Office of Education has
a ed a new section. which states, in effect,

at each public agency must provide special
ducation and related services in accqrdance

w th a handicapped' child's MP. Iltwever,
Pat B does not-require that, the agency, the
to cher, or other persons be held account-
able If the child does not achieve the growth
projected in the written statement.

COLLECTIVE BARGAINING

Comment Numerous commenters recom-
nAnded that the regulations deal with the
fact that the required participation of teach-
ers (and other agency staff) in. the meetings
to develop IEPs would require modification
of collective bargaining agreements. Some
commenters urged that the reg ations re-
quire additional compensation fo teachers
to participate in these meetings, rescribe
or limit any after-school-hours articipa-
tion, and specify arrangements for relieving
teachers from classroom duties for the meet-
ings.

Response: No change has been made in
the regulation. The requirement for teacher
participation n developing IEPs is statutory..
The Commissioner understands that col-
lective bargaining agreements and individual
annual contracts for teachers vary greatly

ng local eduCational agencies and may
or y not deal with additional duties and
compensation for after-hour activities. .In
some instances, especially in urbanized and
highly 'unionized areas, collective bargaining
agreements may have to be renegotiated to
cover employee participation in IEPs. How-
ever, this is an area which is solely within
the authority of the public agency and its
employees- (and their union representative,
if any). It would _lie hiapPropria e an be-
yond the scope of the gm:amiss! er's au-
thority to prescribe how this re irement
must be met.. Where collective bar !fling
agreements must be modified, the publio
agency must negotiate the ipproprtate modi-
fications to Comply with the statute. The
public agates, is also responsible for Insur-
ing that the IEP meetings are conducted at
a 'time reasonably tOnyefiderrit to parents. (In
Some cases this may lip during school hours':
in oAts_s, after hours.) The agency also must
ma OWn arrangements/ for covering

roont when teachers are absent.
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DAR& T SERVICES RV Tux STATE ED41.CATIoNAL
AGENCY

The direct services provision of this sub-
part includes sections on (1) use of local
educational agency. (LEA) funds, (2) nature
and location of services (3) use of the
State's (SEA's) entitlement, and (4) a Stato
matching requirement.

The section on the use of LEA allocations
(rentitabered section 121a 360) has' been
redraftedto combine tIte proposed para-
graphs (a) and (b) into a single paragraph.
This paragraph sets out the conditions under
which an SgA may use an LEA's entitlement.

A new paragraph (b) has been added to
section 121a 360, which states that in meet-
ing trio requirements of this section, the SEA.
may provide special education and rela,ted
services directly, by contract, or through
other arrangements,

A nep: paragraph (c) li been added,
which repeats the statutory' provision that
the excess cost reqUirement sloes not apply
to State educational agencies

Section 121a 360 (Nature and location of
services) has been amended to correct-an
error made in the proposed rule. The pro-
posed regulation stated th,at the least restric-
tive environment (ERE) provisions do not
apply when the SEA provides direct services,
The amended rule now states that the man-
ner in which the education and seruicesare
provided must be consistent with the re-
quirements of this part (including the 1.12E
provisions).

The regulation on "State matching" was
not substantially changed, However, a com-
ment was added after this section to make
it clear that the requirement would be satis-
fied if the State can document that the
amount of State

area
expended on each

major program area (e g., the comprehen-
sivesystem of persoNel development) Ls at
least equal to the 'expenditure of Federal
funds in that program area.

Comment In the preamble to the proposed
rules under the direct servicer-wovision, a
point was made that an LEA would not be
in compliance with thesectian 504 regula-

t Cons if that agency did not make available
1 a free appropriate public c-lucation (FAPE)

to all of its handicapped ch ldren A corn-
, menter, in responding to his statement,

pointed out that the term FAPE has different
meanings under section 504 and Pub. L
9.4-142; and, therefore, an LEif net
have to meet the requirements of Pub. L.
94-142 in order to be in compliance with
section 504.

Response. Under Part B, "FAPE" is a stet-
utorf term which reanires services to be pro-
vided in accordance with an IEP. However,
under the section 504 regulations, each re-
cipient must provide an education which in-
cludes services that are "designed to meet
individual educatilanal needs of handicapped
persons as adequat as the 'needs of non -
handicapped persons re met " Those
regulations state that implementation of
an IEP, in accordance with Part B, Is one
means of meeting the "FAPE" requirement.
(NOTE A more detailed description of the
relationship between section 504 and Pub, L
94-142 is included in this appendix )

Other changes: A new section 121al372 has
been added to implembnt section 611(c) (3)
of the Act. This section provides that the
nonsupplanting requirement does not apply
to the State's expenditure of its allocation
beginning with funds appropriated for Fis-
cal Year 1979 and for each following fiscal
year.

COMPREHENSIVE SYSTEM OF PERSONNEL
DEVELOPMENT

GENERAL 40

The proposed rules in this section'created
some controversy over the amount of detail

RULES AND REGULAVONS'

Contained in the regulations. CoMmants
ranged from requests for more specificity to
suggestions that everything be deleted except
the statutory language.

The statute is very clear in requiring that
a ' mprehensive system of personnel de-
velo ent" be implemented in each State
Since his is a broall requirement, chaliong-
ing e h state to reach out to the expansive
corn unity of agencies involved in preparing
personnel to educate the handicapped, many
of which are private and not under the con-
trol of the State, it was felt that a regulation
was needed that would .provide sufliclea$
informatron for the State and InKolved agen-
cies to understand their responsibilities in
achieving compliance.
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ahandicapped, or that such a requirement
kuld result in great expense for the State,

Still others felt that competency based sys-
tems should be used ass opposed to the re-
quirement for cettificattotregistration, or
licensing.

Response. Theistatutory guag appro-
priately and adaqtately prepared and
trained" has been Interpreted, by ubb of the
term "qualified," to neat). certification, reg-
istration, or licensing' These are commonly
accepted procedures for determining if per-
sonnel are "appropriately and- lidequately-prepared and trained."

PARTICIPATION OF OTHER 4.CENciES AND
sTITITrio NS (§ 12111.3111)1

SCOPE OF SYSTEM (§ 121a 380) ,
The comments on thylevel and intensity

- t of the "participation" ?equired in this, sec-
Comment: A commenter suggested that In- tion ranged from the belief expressed that

service education be available to all special, special meetings on components of the state
regular, and related service personnel. plan are not required in the Act, therefore

Rcsponse. Paragraph (a) of section 121a, the "participation" envisioned in section
380 was changed to read "tholnserviee train-. 121a 381 should be eliminated, to the sug- "
ing of general and special ellucational in- gested requirement that organizations not
structional, related services, and support only have an: opportunity to participate, but
personnel." , that they "must participate." The compre-

Com ment, A commenter suggested that all hensive system of personnel development is
personnel preparation services be conducted such a specialized aspect of the Act, necces-,
in auredited institutions granting advanced 4;elly involting agencies not under the jur-
degrees and that "no less than ten percelkt 1,..scliction of the State that "participation"'is
of the money under this Act be contracted to 2 fully warranted, though not mandated in
institutions of higher education? Another the statute Thus, the regulations, sot a re-
commenter recommended the earmarking of quirement for the State to insure that those
a percentage of funds for staff and prografn. agencies with an interest in the prepara-
development. tion of personnel for tho education of the

Response: No change has leen main the handicapped have an oppbrtunity to par-.
regulations. The Office of Education Moves
that each State must have maximum latitude

ti ipa fully I the development, review,
and updating of the seysteal. Th is is a reason -

in decisions regarding the tYpes of factlitiesr able requirement, especially considering the
and personnel that are used to implement the critical effect the system will havve on those -

a rcies -preparing the personnel.' Rather tcomprehensive system of personnel develop). ?' ,t an a burden on the State,,the ' participa-ment.
With respeet to targeting funds for train- tfon" should provide the direct 'Opportunity

ing, the Office of Education feefsthat sjich a for the State to encourage the development
step would be inappropriate at this tithe. Of quality personnel preparation programs, '

Part B is a a factor epsential to the provision or a "free
unique Federal statute in that appropriate public education."it Imposes requirements on States which Comment: Several commenters suggestedmust be implemented, regardless of the thitt "representatives from each group be .

amount of Federal funds 'available. Given Included in the planning:' as well as parents. ,
the scope and magnitude of the law, the Of- One commenter suggested that disability cat-

egories and groyfis be listed in the proposedflee of Education believes that each state
should, have maximum latitude in terms of ru
how its Part B funds are used to impleinent
the various statutory provisions, subject, of
course, to the pridrity requirements in Sub-
part C,

DEFINITION OF "APPROPRIATELY ANEN4EQUAVELY
PREPARED AND TRAINED" (PROPOSED §121a.261)

number of comments' were receilled on
the definition of "appropriately and ade-
quately prepared and trained" which was in

121a.261 of the proposeerules. Tho defini-
tion has been deleted in the final regulations.
Instead, the term "qualified" is used, as de-
fined in' i 121a.12:

Comment. A commenter suggested that
nationwide certification !requirements be
mandated to allow for the mobility of per-
sonnel. - 3

Response: No change has been..made. The
intent of the Act Is to insure that all per-
sonnel necessary, to.cafry'dut the purposes of
the Act are qualified. The Act does not au-
thorize the establishment of national cer-
tification standards.

Comment: A commenter suggested that
early childhood be required as an area for
Certification.

esponse: No change has been tnacle These
onnel must be inclticied under the State's
prehensive personnel development sys-

m.
Comm'ent: Several amenters expressed

the belief that certification should not ba re-
quired for /in persorniel directly serving the

REGISTER, VOL, 42, isio. 163TUESDAY, AUGUSTfEDERAL

(c

)

Response: The regulation has been altered
to Include representatives of handicapped
and parent organizations. This wording
should be sufficient to involve all relevant
groups.

Comment A commenter suggested the ad-
dition of a subsection. (3) to section 121a.-
381(b) thi4 would require the annual pro-
gram plan to include a description of
agency responsibilities wfth respect to re-
search and evaluation of exemplary prbgrams
that could be implemented in local educa-
tional settings.

Response: Sections 121a 385 and. 121A86
have been modified to classify agency respon-
sibilities.

INSERcic n TRAINING (1 121a382)

Comment: There:were a number of con- "
trasting points of view and suggestions on
this section, ranging from remmsts to man-
date greater detail in the proMsed rules, to
the suggestion that the section be deleted
altogether. Thos6 proposing greikter detail
suggested that specific knowledge and areas
of learning be emphasized and that teach-
ers be trainecby having them work one-to-
one with specialists" and that "inserviee
training be mandated at the local level, a
county being the largest unit possible,( to
prevent the State frpm using the money for
ineffectual regionallworkshopsr Also, there
were suggestions that where academic credit
is to be made mailable that this be done
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only in institutions of higher education with
State approved programs.

On the other extreme there were sugges-tions that tails section "exceeds statutory
requirements" and "federal rules should apt
say how a task Is accomplished' and "(state)
provides adegpate training and inservlce and
does not need more obstacles and regula-
tions "

Response. The statute clearly requires in-
serviee education as a central part of the
comprehensive system of personnel develoP-
ment and Hi is appropriate for the rules to
detail the nature and extent of the inservlce
education that is requ1rtd. This has bten
accomplished through the outlining of pro-
cedures which define inservlce education, its
parameters, and relationship to required
needs assessments However, the rules do
not gefine the specific nature of the train-
ing to be accomplished. Thus, the rules have
been designed to outline the foundation for
an adequate program of inservlce educatiOn,
without stifling the creativity of State and
local personnel in their efforts to plan and
implementcsuch a system

Comment' A commenter suggested that the
statement "in cooperation with institutions
of higher education" be inserted in section
12 la 383 (b) (1) .

Response: No change.has been made Ho*
ever, involvement- of institutions of higher
education is required under § 121a 381 (a).

Comment: A number of commenters sug-
gested the addition,of specific disciplines and
professionals to this section, constituting an
itemized list of personnel to be trained or
involved in the review of training needs

Response: No change has been blade The
State's plan must include all personnel who
need training

Comment. Several commenters suggested
wording changes designed to clarify the text
of the proposed rule on inservlce tralang

Response. Changes wefe made where-nee-
et,sary to bring the regule,t1on into con-
formity with current,usage

Comment: 'There were a number of sug-
gestions concerning ,the financial arrange-
ments for conducting .inservice training
Some commenters advocated the funding of
parent groups to conduct nisei vice training
Others suggested financial support for train-
ees involved in their programs. One com-
menter urged that the rule allow forjcop-
trapting with other than non-profit organi-
Zations. One suggested contracts with insti-
tutions of higher education to carry out
personnel develdpment programs Another
suggested incentives for teacher participa-
tion, including released time and college
credit Qne suggested that inservlce be pro-
vided during contract time, not involving
extra hours.

Response No substantive changes havk
been made All of the suggestions in the
above comments are authorized under these
regulations.
PERSCANEL DEELOPEIENT PLAN § 12ia 383)
4.4itufnment Several commenters asked for
special attention,to physical education and
service delivery models which take into ac-
count problems of rural families.

Response No change has been made Spe-
cialized needs in physical education and the
unique aspects of providing services in' rural
settings should be addressed as appropriate
In the needs assessment and plan.

Comment' One commenter objected to.in-
eluding preservice training under this
Section.

Response No change has been made, The
term "inservice" education is used in the
Act HoWever, since the,Act clearly requires
that a "comprehensive syjtem of personnel
development" be developed, Such a system

0

RULES AND REGULATIONS,

'must include the Considecation of preseisli'e
training.

NOTE.The data required in sections
121a 124, and 1215 126 of Subpart B on the
numbers of handicapped children and the
kind and lumber of personnel needed will
serve as the Uniform data base within the
State for the personnel development system
under 1121a 383 of this subpart The data
may also be used by institutions of higher
education and other ',nonprofit educational
training agencies In submitting personnel
preparation applications under Part D of the
Act Section 121f9 of the regulations under
Part D (45 CFR 12If 9) provides as follows:

'1 121f 9 State personnel needs.
Each application shall include (a) a ;tate-

ment by the State educational agency of
personnelAneeds for education of the handl-
capped and a statement by the applicant of
how the proposed program relates to those
stated needs, and (b) a description of the
ways in tell the recipient's program goals(vesando ecti relate to the purposes of Part
D eft e .Act.

(20 U S C 1431,1432,1434 i
( DISSFMINATION (§I213 3134)

Comment Ond commenter suggested that
"teachers organizations be specified as re-
cipients of information.

Responses No change has been made.
Teacher organizations are included under
the phrase "other Intel ested agencies and or-
gan int tions "

SITPART D--PRIVATE SCII001 s

State which are responsible for-i providing
special education or related-services to han-
dicapped children.

The second Set of sections (121a.450-
121a 460) apply to handicapped children en-
rolled in private schools or facilities but who
are not placed or referred there by a public
agency to receive special education or re-
lated services (These sections replace sec-lions 1213 300 121a 306 of the proposedrules )

The tolto,t log comments were made re-
garding proposed Subpart D. Comments
which asked for changes not authorizbd un-
der the statute are not 1...ummarized. (Com-
menters who are cokterned about the cost
of room and board a. a "related service" are
referred to section 121a 302 and the discus-
sion of that section In this preamble ) The
comments are arranged in order of the final
rules,

0....BISPiNalL11,111 OF SLATE Eart ATIONAL AGENCY .
(I 12111401).

The proposed rules created' a certain
amount of confusion among commenters In
distinguishing between handicapped chil-
dren placed in or referred to private schools
by the State or by local educational agencies
and handicapped Children whose parents
choose to educate them- in private schools.
The major difference between these two
groups ottchliciren is in who beams the cost
of the p ivate school

A,free appropriate public education `nmst
be made available to each handicapped child
by the public agencies of the State Subject
to the requirements on. least restrictive en-
vironment, this could include placement in
or referral to a, private school or facility,
Such a placement or refdral must be at no
cost to the parent

On the other hand, even if a free appro-
priate public education' is available, the par-

ent may choose not to accept it. The parent
may choose to send the child to a private
school rather than take advantage of the free
public education. If this happens, the Act
does not require the State br local 'education-
al agency to bear the cost of the private
school For children placeg in private schools
by their paren4s,'the State an.ficeolfhl ed-
ucational agencies have a event duty.
They must design their program so that
handicapped chijdren, in those private
schools can participate in special 'education
and related services offered by, the local edu-

cational agencies if the parents of those
childsv so desire/

Theregulatidns have been reorganized .to
make these distinctions clearer. The first set
of sections (121a 400-121a.403) now cover
children 'placed in or referred to private
schools or -facilities by a public agency In or-
der to provide them with special education
or relate51 sezvices. (These sections replace
ections:121a.320-121e.323 of the proposed

Since the "State" includes all of its'politi-
cal subdivisions, the term "public agency"
is 'used, as elsewhere in the regulations, to
mean all of the political subdivisions of the

a.

Com n7 en t A commenter asked that para-
graph (a) (3) be deleted, which required that
the special education given to a handicapped
child placed by a public agency must meet
the education standards of the State educe-
tiona) agency (SEA). The commenter staked
that otherwise there would' be conflicts be
t een the SEA's standards and those of other
agencies. hi the day care area, for example

Re,pon <Y, Paragraph (a ) 3 )' cannot be de-
leted, since. it is derived irom a statutory
requirement However, it has been revised
by using the language of the statute: This
will broaden the types of standards that the
SEA may apply, and therefore avoid conflict
with other mandatory standards Of course,
those standards cannot override the provi-
sions hi_Prixt B of the Act

Coniment A commenter asked that Imo-
vielon lie made for Interstate referrals to
private schools and communication among
States regarding those referrals

Response No change has been Made in the
regulation Rgerrals between States ate to
be handled liner existing procedures Un-
less a problem develops in this area that
seriously Interferes with the rights of handi-
capped children or their parents under Part
B, the Office of Education is reluctant to
regulate the mechanisms by which the States
arrange to provide services

IMPLEMENTATION BY SEA ( I I2LB.40

mComent ,,A commenter sus that
the State educational agency Insx e th 'on-
itoring of private schools, disseminati n .f
standards to them, and involving them in
developing State standards, rather than the
State educational agency doing it directly.

Response No Change has been made. The
statute places direct responsibility on the
gtate educational agency to administer and
monitor the, requirements tinder Flirt B.
While the State educational'agency in many
areas need only insure that the Bart B re-
quirements are met, monitoring must be'
done by the agency itself Dissemination of
standards could be done in a yarlety of ways.
Involvement in development of State stand-
ards would have to he done directly by the
State educational agency if it is the agency
that develops those standards.

PI ACFSIFNT OF CHILDREN BY PARENT"

Comment C menters were c ncerneci
with the effect o thLs section on e rights
of handicapped children in priv schools
and felt that the section was worded in a
manner that would limit those rights.

Response. The section has been. revised to
make It clearthat a free appropriate public
education (PAPE) must be made available to

A.
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eacluhandlcaPped child. This would include'
the development of an individualize:Leduca-
tion program and placement in tph4least
restrictive environment. 'tree aP riate
public educat must be made available at
no cost to the ents. If eke parents felt that
services vLere not adequate, they may have a
due process hearing to show that more or
better services must be provided to give Wit,
child FApp. However, if the parents chWee
not to educate their child in the public
school system, they are not required t.:5 do so.
In that case, the relent public agency has
the remaining duty offfering speeial educa-
tion and reitfted services under sections
121a 450-121a 460, but does not have the duty
of inswing £hat the private School meets the

----"rquirementa of Part B (uniess other handi-
capped children have been placed in or re-
.terred to that prigate school by the agency),.
or of paying for the cost of the private school.
Language has been added to clarify the Tub-

clic agency's duties under sections 121a 450-
121a.460. °

Other changes: Proposed section. 12Ia 323
(Placements in another State) has been de-
leted. It wouldinave required private schools
to meet the standards of both the sending
and receiving States. This would have Seen
an unreasonable burdenz'on the, receiving
State to enforce.
HANDICAPPED CHILDREN IN PRIVATE SCHOOLS

NOT PLACED OR REFERRED DY r BI I, 4CENCIESt
isia 430-12111.4GO,

Comments Aiumber of commenteg felt
that eternisation was needed in these sec-
tions. There was also some concern expressed
regarding the State's legal authority to pro-
vide services to clliklieukenrolled in private
schools. . .

Response' The regulatioes have been
amended to conform more relosely to those
under Title I of the Elementary 'and Second-
ary. Education Act of 1965 (education of
educationally deprived children) (46 CFR,

.Section 116a.2), As under Title I, a bal-
ance is drawn between the statutory re-
quirement to provide services, and the con-
stitutional necessity of avoiding excessive
entanglement; between public agencReand
church-related institutions It is also impor-
tant for the Office of Education to have a

ek uniform policy regarding services to private
school children under all Federal education
programs it administers. The amendments to
he proposed rules should serve all of these

r .

SUBPART EPROCEOURAL SAFEGUARDS

This subpart implements the procedural
safeguards set forth in the Act, including
due process proceduresqer parents and chil-
dren) protection In evaluation procedures,
least restrictive environment, confidentiality
of information, and procedures of the Office
of Educatlot.

A substantial number of detailed com4-
ments were received on these sections..Many
concerned the statute rather than the regu-
lations or did not state what changes In the
regulations were desired. Others requested
revisions which did not appear to involve
substantive changes Some comments sought
substantially.. More detailed specification of
due process rinds while others Indicated
that the statute itself was so detailed In the '
due process a a thsS the regulations should
n go beyon tatute. , .

stated ier in this preamble, the
OM of Education's position, while incor- ' IMPARTIAL HEARING OFFICER li .12111.5bT)
porating a number IK the suggestions in the borne.y the agency. Thetind pelident eval -

final regulations, is still to adopt minimum uation must be considered in pny hearing.. °Cotnment: Commenters sought to have
Ing interests
balahce. The
to an hide-
must be pre-

RULES AND REGULATIONS

DUE PROCESS Paocronsas rot PARENTS
AND CHILDREN

nsrusrrioris (4 12115500)_
COMM-eta Commenters recommended that

the phrase "unless it is Clearly not feasible
to do so" be deleted from the definition of
consent and that additions be made to make
it clear that consent may be revoked Ad
may not be made a precondition to the
child's right to participate in basic educe-
tionaliprograms. The effect of deleting the
phrase would be to require that a consent is
net valid unless the parent is informed in
every case of the infornirst+On relevant to
the consent

Response' The phrase has -,,Peen deleted.
The deletion of the phrase will help to assure'
an informed consent in every case, regard-
less of the parent's language or other mode
of communication. A phritae has been added
to make it clear that parents have the right"
to revoke consent. A separate section 121a 504
states that consent may not Improperly be
made a precondition of services. While public
agencies must obtain consent for preplace-
Ment evaluations br for initial placement,
a public agency may not coerce parents to
consent by withholding or threatening to
withhold other regular education services or
extracurricular activities unless the parent
consents.

Comment Several commenters requested
changes in the definition of "evaluation" to
indicate that an evaluation.must be con-
ducted by qualified personnel? that the find-
ings must be reduced to writing, and that
it must take into account the child's asses
as well as deficits.

Response. No change has beenmade The
suggestion reagarding qualified personnel is
covered under section 121a 532 The Office of
Education expects that evaluations will be
in writing and that a child's assets will be
considered. If a problem develops in this
area, the Office of Educapit will reconsider
the necessity for further egulations,
GENERAL RESPONS/13ILITT OP PUBLIC ''.`AGENCIE.%

(4 121a 501)
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other anci,:th
e

public agen-
111K

On the
o enot be asked to bear the costs of

unreasonably expensive independent evaimiS
ations. Also, for the independent evaluation
to be.useful, it must meet the same criteria
as evaluatiens conducted by public agencies
under this fart.
PRIOR. NOTICE, PARENT ONSENT AND CONTENT

or NOTICE (11 121a.504-121E1.505)

Comment: Commenters,sought further
specificity as to the detail of information pro-
vided to parents in the notice. Other com-
menters felt that the requirements were too
demanding. Some commenters asked that
consent be required for preplacement evalu-
ation and prior notice for reevaluation; and
that consent be extended to include permis-
sion for placement. Other commenters sought
to delete. the consent requirement, on the
grounds that educational Judgments should
be final.

Response The basic notice requirementts
in sections ]2]a 504 and 121a.505 were not
changed. However, the following changes
were made in the consent requirements:

(..1) Consent was expanded to include per-
mission for initial placement of a handi-
capped child in a special education program
Many' commenters had requested this addi-
tion, and the Office of Educationagrees that
this requirement is as easeutiallas consent
for preplacement evaluation.

(2) The proposed consent rule was change
from consent for all evaluations to consent
for the initial os preplacerfient evaluation,
This c hange is essentially consistent with
the section 504 final regulations (45 CFR Part
84, 4 84 35(a) ) . The Oillaeef Education agrees
with commenters that there is no need to
require consent for reevaluation. If a handi-
capped child is &rally placed 116ieeordance
with section 121 504, and if his or her to
dividualized education program is annum
reviewed in accordanse with section 121a 343
of Subpart C, a requirement is not necessary
However, prior notice wand have to be pro-
vided,

Comment Commenters were , especially
concerned that clarification be added regard-

Comment. Commenters .suggested that frig procedures for overriding parents' refusal
parents have the right to complain and that to consent.
agencies should be required 'to respopd to Response A subsection has beereadded to
them outside of the context of a hearing set out procedures for dealing with parental

Response,. No change has been made in ,refusal to velment (see section 121a.504(c)
the regulation However, agencies should cer- and the comment following that section).
Minty seek to respond to,,, complaints brst,
informal discussions' and-Alegotiations. A,...42° The procedures are designed not to inter-
comment section has been sinned which otei fere withcexisting State laws which may re-
that mediation may be useful in Some
instances. In any case, negotiations may not
delay a hearing' if a parentialreittlested It

INDEPENDENT ED*ATIONAL INALUATION
(4 IIIII.503)1

pomment Commenters !sage
whether the parent's right to an Intl e t
evaluation should be broade ed or ar wedi

ResponseibThe section has been rewritten
to require plIblic agencies to provide parents
information, upon request, of where an in-
dependent educational evalilation may be
obtained. Also, "public expense" has been
defined. However, the interpietation in the
proveed regulatiois retained. The evalua-
tion must be at ftuWC expense if the parent
disagrees with the evaluation? by the public
agency, unless the public agency Initiates- a
hearing to show that. its evaltiatihn 'is ap-
propriate. If upheld, tlie. expense of the
independent evaluation does nt have to be

quire consent. Where State law does not re-
quire consent, the I:4min is afforded a due
procets hearing under this Part. These rules
should provide protection to the !Arent, the
child, and the public agency.
IMPARTIAL DUE PROCESS HEARING (4 121a.506),..

Comment: A commenter' asked that the
'regulations specify that the public agency
must pay for the hearing.

Response: The change requested by the
commenter has not been made. Since th*
statute requires that the public agency mus
afford parents an opportunity Inr a hearing,
the agency must bear the cost of the hearing,
except for piing for parents' repreSentatives

witnesses!However, section 121a.506 has
been an-tended to require agencies to piovide
parents with information 'about free or low-
cost legal. and Other relevant services that
are avallable.

regulations in this area at this time, review There are several: compe
experience "under the regulations, and then which the regulation seeks
made a determination as to whether more 1 statutory right oP the paren,netailed,regulatlons are required pendent educational evaluatio

Ne'll"t s- :---

-,,,. .. . "
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threeTpersolt panels, Including parents, serve
as the hearing officials. gionte.sought to allow
and others sought not to, allow school board
(petals from serving as hearing offlelals. Com-
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!twitters also asked' that lists of hearing offi-
cers be required, including their mialiflea-
lions.

Response, A requirement has been added
that'each public agency keep a list of per -
cons wilt. serve as hearing officers and a state-
ment of their qualifications. This should help
to ensure that the requirement for Impar-
tiality Is Met No other substantive change
llaS been made A three-person panel could
be used under the existifig rules, as long as
the conditions of impartiality are met. How-
ever, a parent of the child in question and
school board officials are disqualified nuclei*
section 121a.508.

BEARING Rioins 21a :As)
Comment: Commenters disagreed as to

a 'tether hearing rights set forth in the pro-
posed rules should be expanded or restricted.
Among the additional rights sought were the
right to compel the attendance of witnesses,
prohibit the introduction Of evidence not
discloseil prior to the .hearing, allow the child
to be present and the hearing to be open to
the public at the parents' discretion, and to
specify whetheithe record of the hearing
must beffree or at reasonable cost

Response The sec tion has been revised to
add rights for any party to prohibit the in-
troduction of evidence not previously dis-
closed to the other party and for the child
to be present and the hearing to be open to
the public, The purpose of beatings undek
this part is to ensure that handicapped chit-
dren are provided free appropriate public ed-

,...11eaar Opening up the hearing and the,evi-
dence that may be presented should serve to
insure that the result of a hearing will be in
the best interests of the child. No movislon
has been added relating to cost Hov,teVer, it
is expected that a copy of any de, iston would
be provided to the parent at no cost

lisattre DECISION, APPEAL it 121a S09)

Comment A commenter sought to add a
requirement that specifies thatNthe hearing
officer has the power to order any eduoational
program for the child and that his or her
power not be limited to accepting or reject-
ing the program by the public agency or
parent.,.,

Response' No change is ,nece,sary The
hearing °Vier has the function to decide
what placement is appropriate, if that is the
snippet of the hearing.
ADMINISTRATIVE APPEAL; EMPARIIAL SRI SEW

(1 isia.sio)
Comment: Commenters disagreed on

whether to reduce or expand the require-
ments in this section. Some commenters
wanted short, specific timelines set out for
various actions and specs tion of the rights
that apply at the review level.

Response: The section has been revised to
specify other duties and powgrs of the re-
viewing official, in addition to those already
set out. For example. the official may seek
additional evidence if necessary, 'including
holding a new hearing and affording the par-
ties ari, opportunity for written as well as
oral argument ,(at the reviewing official's

d discretion) The reviewing official must give
a copy othe written findings and decision
to the parties These Mitt& an' powers are
regarded as necessary to insure that a full
'review will be conducted and that all parties
will be informed of the result of the review.
Revisions to timelines for any hearing or
review are set out in section 121a 512.

CIVIL ACTION II 121E1.311/

Comment' Commenters wanted the regu-
lations revised to allow for direct appeal to
the courts without first Using administrative
hearing and review procedures if those pro-

RULES 'AND REGULATIONS

cedures would 'be futile, the timeliness or Con e(it 'A number of commenters sug-adequacy of the administrative proceedings gested that.the regulations provide.more de-are being challenged, or a class action 11; in- tail about the qualifications of the surro..volved Commenters cited language in- the gates (for example, requiring training and aCongressional Record in support of this -in- commitment to becoming acquainted withterpretation (.121 Cong. Rec S20433 daily ed , the child)
November 19: 1975). Response No change has been made The

Office of Education ht.ieve; these concernsResponse No change has been made. The
are covered 147 section 121a 514(c) (ii) whichlegislative history cited is nongermane as it
requires that the surrobate have knowledgewas made in reference to the Senate Bill

(S 6) which °d contain the final stat- and skills, that Insure adequate represente.non of the childutory provision on civil actions The provi-
Comment A number of commenters were -50'11 011 Mil aation was added as a Confer-

concerned about the legal liability 6f surro-ence substitute. The issue of exhaustion of gat4s Sonic commenters wanted the iegula.re:no:tics will be tip to tit courts-ao resolve.
tionr to protect surrogates from any legal11\1111Ni AND CONVENNK-7. OP HEARINGS liability

AND REVIEWS (§ 12111 5121 Response ho change has been made. Thelegal littbillty of surrogates wilt be deter -tlwi
Commenters a anted clarifica-

uf the 45-day time limit for commencing mined under Slate law relating to such mat-
and cbmplcting a hearing and review set out ters as breach of fiduciary duty, negligence,
in the proposed regulations They disagreed and conflict or interest. The 'Federal govern-

mor whether the time should be shortened or meat has no authority to limit legal liability.Comment A number of commenterslengthened
sought clarification regarding which agencyResponse The has been revised to
employees could serve as surrogates. Forset a 45 day time lindt for a hearing and a
example, one commenter wanted the regula-30 day limit for a State level review. In both
tions to'indicate whether the head of a Statehi lances, a decision must be reached and
institution could serve as the surrogate.mailed to each of the-parties within the ti pre

Response, The ;regulation has been re-set A hearing or reviewing officer tfiay
worded to make ittlear that no employee ofgrant specific extensions, at his or her dis-
any agency involved in the education or carecretfoty, at the request of either party., The

Office "bf Eciticatiqp believes reasonable' of the child may serve as the surrogate par-
side tune limits Ellist be set td insure reso- emit.

lution of any dispute quickly fo that the PROTEr [TON IN EVALUATION PROCEDURE:4child's special education may piroeeed. ,

crction for specific extensions is consistent Section 612(5) (C) of the, Act requires
States to establish non-discriminatory test-y, ith 10 anial-, Judi( nil and administrative_s,_.n

g procedures for use in the[he evaluation andi, es
placement of handicapped children. The re-5111 US DURING PROCF11,1 (.9 quirements for public agencies to follow ino$, 12ta51111 carrying out this .,provision are set forth

Commei.ters suggested a provl- in sections 121a.530-121a.534 of Subpart E.
-ion be added to allow change of placement_ ('these section numbers have been changed:tor health or sufellt reasons. One commenter'," to correspond with other number changes inSubpart E )

The evaluation procedures in the proposed
rules have been changed to conform to the
corresponding requirements in Hie final regu-
lations for section 504 of the Rehabilitation
Act of 1973 (45.CFR Part 84, * 84.35) andin response to- Other received.
(Many of the comments dealing with the
language and substance of the proposed
evaluation procedures are covered by the
above conforming changes.) A summary of
the changes in these procedures is included
below:

'PropoSed . section 121a 431 ( "Evalua-Coinment Commenters requested that the Wu, change in placement") has been re-regulations clarify when surrogates may be placed with new tlection 121a,531 (Preplace-
appointed 'One reason given was to insure niemmt evaluation"). This corresponds to sec-that agencies do not attempt to appoint stir- Lion 84.35(a) of-Part 84.
rogates when parents are uncooperative or (2) Proposed section 121a.432 ("Evalua-'nonresponsive. tion procechires") has been divided IMO two

requested that the regulations indicate that
suspension not be considered a change in
placement. Another commepter wanted more
spet,fleity to make it clear That where an ini-
tial placement is imolved, the child he
placed in thehkegular education program cor,
if the parents agree, In an interim special
placement.

Response A comment has been added to
make it clear that this section would not
preclude a public ageqcy from using its regu-
lar procedures for dealing with emergencies.

SURROGATE PARENTS (I 121a.514)

Response The section has been revised to
Make it clear that the requirements for ap-
pointing surrogates apply only when no par-
ent can be identified, the agency after rea-
sonable efforts cannot diseover the where-
abonis of a parent, or the child is a ward of
the St.ite, Agencies are not allowed to ap-
point surrogates hen parent's are uncoop-
eratlitle or nc,nraponsive.

Comment. ComMenters requested that the
regulations further specify procedures to bo
used for the appointment of surrogates, in-
cluding administrative proceedings pith no-
tice to interested parties and the'Iright of
interested partits to seek a review of the
decision.

Response No Shane has been made. State
procedures for the appointment of surrogates
will be followed. Disagreements about the
choice of surrogates may be the subjeef of a
due uvocess hearing under section 121a 506.

sections (section 121a532 "Evaluation pro-
cedures" and section 12Ia 533. ' Placement
procedures") The new section oti evaluation
procedures (a) incorporates essentially ver-,
batim the language of section 84.351b) of
Part 84, (b) adds two additional require-
ments from section 612(5) (C) of the Act
which are not in Part IM (e g, the provisipn
on native language, and the requirentent
that "No single proCedure is used,as the
sole criterion fon determining an appropri-
ate educational,Prograin for a child ), and
(C) requires that the evaluation be made
by'a "multidisciplinary team includ-
ing at least one teacher or other specialist
with knowledge in thierea of identified dis-
ability "

(3) The new section on placement pro-
cedures incorporates essentially verbatim the
language In section 84.35(c)' of Part 84: In
addition, the section ties the develosment

1 .
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of an individualized education program is
the placement procedures. -

The following additional comments were
made regarding evaluation procedures

Comment Several commenters felt that
tl 1 tl 1 lel titre State andio regulations s tou req
local educational agencies to develop pro- Comment Many commenters responded
cedures for the conduct of evaluations This to this requirement Some felt that terms
would make It possible to determine the ade- other than "continuum" should be used
quacy of the evaluations and to insure unl- (ex., "range of programs" and "variety of
fortuity in basic procedures' services"). A large number of commenters

Response A paragraph° was added to sec- felt that ''continuum" carried negatIvescon-
lion 121a 530 (General) which requires the notations (e g . statements were made that
State educational agency to insure that each the concept undermines the ideals of Pub L
public agency establishes and implements 94-142, that it Implies best-to-worst, etc ).
evaluationplacement proceattres Other commenters felt that it discriminated

Comment several commenters felt that against residential or private schools, and
timelines should be set for ImPlementing the suggested that efforts be made to counteract
evaluation process leg, for initial referral this bias -
to evaluation and placement) . Response No change has been made in

Response No change has been made. The this section. The term "continuum," as with
Office of Education has elected to Impose "least restrictlie environment" (LRE), cis
very few absolute timelines in the regula- commonly used by agencies, Advocates, and
Lions for this part, because of the potential parents. However, there is nothing to pro-
admInNtratIve and legal problems they can hiblt ah agency froni using terms such as
cause Imposing timelines can actually delay those included above in administering these
the provision of a service (for example, if provisions. s.
the tune periods are regarded as both mini- As with "LRE," the term that is used
mum and maximum times for implementing is not as important as the basic provision
a procedure) and how that provision is-implemented The

A child should be evaluated as Soon as purpose of a continuum is to be able to ac-
possible following referral Any undue delay commodate to differences between handl-
In-providing the evaluation would raise the capped children in terms of the degree of
question of the State and local educational specSal assistance they need to reecho it free
iyenties' compliance with' sections 121a.128 appropriate public education. This matter
and Lila 22u (aleutalcation and evaluation s as dealt with directly in the June 20, 1975
of an handicapped children) Report'of the House of Representatives on

Comment Some commenters requested FIR 7217 (H Rept No 04 -332s p 9) :
clarificatidn regarding whether ,a, reevalua- The Committee understands the limpor-
tion is needed, as required by proposed sec- tance of providing educational services to
tion 121a 431(a) (2), if the parent/ and each handicapped child according to his or

,agency agree that the child shduld be trans- her individual needs These heeds may entail
ferred from a special education program to instruction to be given in varying environ-

a full time regular class placement. merits, le , hospital, home, school .or Institu-

Response This specific section has been tion. The Committee urges that where pos-
deleted in the final regulations However, any Bible and where most beneficial 'to the child.

changes in a child's placement (Including special educational services be provided in
a transfer to a regular class) would not be a classroom situation Ara optimal Situation,
made until after a meeting is held to relilqii of course, would be one in which the child
the child's individualized education program is- placed In a regular classroom. The Corn-
in accordance with the requirements under mlttee recognizes that this is not always
sections 121a 340-121a.349 of Subpart C If the most beneficial Ova of instruction. No
thparents and agency agree that the child child should be dented an ecluCational op-

portunity, thtrefore, H R 7217 expands spess__,
op-

no longer needs special education, a eevalua- dal educational services to be *provided IStion would not be necessary Sectio 121a 531
requires an evaluation before )nit al place- hospitals. In the home, and in institutions
meat only Reevaluations are covered under When 1.1 is clear that, because of the nature
section 121a 534. or severity of a child's handicap, the child

must be educated in a setting other than the
, LEAST RESTRICTIVE E114111011MT/NT ,, regular elms, It is appropriate to implement',

such a placement However, the LRE proVi- *Section 612(5)(B) of the Act requires
States to establish policies and procedures Sion Ls also designed as a rights prov oni

to protect 'against indiscriminate placement.to insure that "to the maximum extent ap-
propriate, handicapped children are Of a child In a separate facility sold* be.:
educated with nonhandlcapped children Cause the child is handicapped and not be-

implementing." The regulations for 1plementing cause special education is needed In that
this provision are set out in sections 121a.- type of setting
550-121a.550 of Subpart E. k Even with respect te severely handicapped

A ,d,ew paragraph was ad lad to section children, it may be possible to. meet the
121a 550 which requires the State to insure "regular education setting" goal by having
that all public agencies establish and imple- a separate class or separate wing In a regular
ment procedures in accordance with the re- school building
quirements of this subpart. In addition, a PLACEMENTS (112111.552)
new section. entitled "Nonacademic settings" Comment Many commenters were con-was added This section is taken from a new
requirement in the section 504 regulations veered that there may be an overzealous im-

plementation of the LRE provision without

CENERSL (§ 121a 920)
regard to the needs of individual handl-
capped or nonhandicapped children..

Comment. A number of commenters re- Response. NO substantive change has been
quested LI-sat-provisions be made for special made In this section, 'because the Office of
support in the regular classroom in order to Education feels that the section includesaccommodate handleappecrchlldren (els, in-
cluding reducing the pupil-teacher ratio and necessary safeguards to insure projection
assigning aides to the room), T against ,...the above concerns. With reerpect to

esponse; No ohange was
statute already authorizes t
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mentary aids and services as a means of en-
abling a handicapped child to be educathd
with nonhiuidlcapped children.

CONTINL,IIM OF ALTERNATIVE PLACEMENTS
(§1:11/1,551)
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annually and be based on his or her individ-
ualized education program.

With respe t to concerns about the harm-
ful effect of lacing handicapped children
in regular class the analysts of the section
.504 regulations indicates: " itssliould
be stresstd that, where a handicapped ehild
is so 'disruptive in a regular classroom 'gnat
the education. of other students is segnili-
cantly impaired, the needs of the handi-
capped child cannot be met inthat environ-
ment. 'Therefore regular placement would,
not be appropriate to his or her needs
(45 CFR Part 84Appcndlx, paragraph 24)

COMMON' A commenter requested that a
new provision be added which requires State
and' local educational agencies to utilize
community-based early childhood develop-
ment programs for 3-5 year old hancilcappe,d
children .The main intent of the new provi-
sion is "aimed solely A assuring maximtim
appropriate mainstreaming "

Response No change was made in the sec-
tion. The existing provisions are considered
to be adequate to cover the Intent of this
request -

CONFIDENTIALITY OF INFORMATION

NOTICE TO PARENTS (§ 12111561)

Comment. Commenters asked that the de-
tailed content of the noike requirements be
deleted as excessive

Response. No change has been made 'The
Office of Education believes the provisions,
require that States proiide aecea.sary infor-
mation to inform parents about the Pype of
information collected about handicapped
children to meet the requirements' of this
part.

ACCESS RIGHTS (§ 13111 562

Comtnent Commenters requested that
this section be expanded to require that ac-
cess to records be given In no case less than
Ave days prior to meetings to develop indi-
vidualized education programs or any hear-
ing.and to permit authorlzetirepresentatives
of the parent to inspect the record A com-
menter felt the 45-day outside time limita-
tion could be misinterpreted to mean an
agency need not comply at all after 4k days
from the date of the request

Response: Language has beeiiirade to
make It clear that an agency must conty
with a...ugliest for access before any meet! g,
regardin?-an individualized education pro-
gram, This will help insure that Inte;ested
parents are able to familiarize themselves
with their child's records prior to any meet-

lag and be able to participate more knowl-
edgeably. The prohibition against unneces-
sss delay places an obligation on the agency
td make the ;.cords available In a timely
manner so that the Office of Education does
riot believe It is necessary to specify a spe-
cific time limitation. Section 121a 502 has
been amended to give parents the right to
have an authoriz representative inspect
their child's e4ticati ecords.

The 45-day time limitation is not sullject
to the misinterpretation the commenter
fears This language Is from the Family Ed-
ucational Rights and Privacy Act, section 438
of the General EducationtProvisions Act (spe-
cifically section 432(a) (1) (A)). to which
these regulations are tied (by statute).

FEES (I I2111.566)

COM ment A commenter felt the first copy
of record should be given free upon request
from the parents.

Response.. No change has been made The
prohibition against charging a fee if it would'
effectively prevent the parents from inspect-
ing and reviewing the record 18 based on a
requirement In the Family Educational
Rights and Privacy Act, to which these reg-
ulations are limited by statute (section 812

(45 CFR Part 84, § 84 34) .

de, since the those concerns, the overriding rule is that
use of supple- each child's placement must be determined

1

FEDERAL REGISTER, VOL 42, NO. 163TUESDAY, AUGUST 23, 1977



42514 RULES AND REGULATIONS

i (0-) ) . Agencies may of course adopt poll-
des of making copies available free of charge
and are encouraged to do so.

HEARING PROCEDURES (§ Isla sis.)

Cornmeal A commenter requested clariff-
ation of who conducts a hearing.
Response The section states that the pro--

cedures under § 99 22 (the hearing proce-
dures in the regulations for the Family Edu-
calional Rights and Privacy Act) be used
Section 9922(b) states the hearing Bray be
conducted by any party, including an official
01 the educational agency or institution, who
does not have a direct interest in the out-
come of the hearing

CONSENT 1§,121:15711

Cool l/101/ Commenters requested that
"advanced students," "persons acting- as
practicum advisors," and researchers tie Olen
access to records without consent.

Response No change has been nude The
Family Educational Rights and Privacy Act
specifically lists parties and conditions where
records may be released without parental.
consent.

SAFEGUARDS, ( § 121a 572)

Continent A commenter requested a list of
positions rather than a list of names of ern=
ployees ,who may have access to personally
identifiable information.

Responsg: The requirement has been
modified to require a list of names and post -'
tions to more fully inform parents/and the
public of the categd'ries of individuals given
access W data as well as the specific indi-
viduals who may have access.

DESTRUCTION OF INFORMATION ( § 1210. 573)
'ow ,1%

Comment. A number of commenters were
concerned about the destruction require-
ments. The principle concern was that de-
tailed records might be needed by the handi-
capped individuals to show proof of need
for further services from other agencies. One
recommendation was that the parent and
child be notified of the existence of the
records at the time of graduation and in-
formed that they would be destroyed onlyl
upon request of the parent or child An-

'other commenter suggested that records be
maintained, but that parents be given the
option to have them destroyed.

Response. The requirement has been re-
vised to permit the parents to request that
the information be destroyed and ,to,require
the public agency to inform the parents
of the destruction option and their ,right
to have the records destroyed upon request.
Tile notice would normally be given at tile
time a child graduates or otheQvise leaves the
agency. The purpose of the destruction op-
tion is to insure that nonessential records
about a child's behavior, performance, and
abilities, which may possibly by stigmatiz-
ing and are highly personal, are not kept
after they are no longer needed for educa-
tional purposeS. Destruction of these records
Is the best protection against improper or un-
authorized disclosures However. the handi-
capped child or his or her parents may need
certain records for other purposes (such as
proof of eligibility for benefits). -

Comment Commenters asked that notice
be given to a child who has reached the
age of majority.

Response. No change has been made Sec-
tion 121a.574,requires the State educational
agency to have policies and procedures re-
garding children's privacy rights. Where edu-
cation records are maintained by an agency
covered under the Family Educational Rights
and Privacy Act, these rights Must include
transfer of the rights of parents to the child
When he or she ruches leer the post-
secondary education level.

ti

Other Changes. The regulations have been
revised to make it clear that the records
covered under this Act are the same as the
type of records covered under the Family
Educational Rights and PriVacy Act Con-
sistency in coverage is necessary to avoid
undue administrative burdens on public
agencies covered by both laws

OrricF OF EDULATIuN PIWCFUL RES

Gi ?lent/ The requirements in 'these sec-
tions hugely repeated the statute Perhaps
for this reason, few comments were re-
ceived on the Office of Education procedures
WAIVER OF RTQUIREN1ENT REGARDING strprLE-

MENIING AND SUPPLANYING WISH EAtT 11
FUNDS (§ 121a 589)

COM molt A commenter requested that
the special study to determine if a waiver
of the requirement sbotdd be granted include
a review of. whether grievance procedures
are operational. Other commenters disagreed
on the need for this study.

Response A requirement has been added
to pate the study cover the adequacy of the
State's clue process procedures, as this is
an inmortant part of insuring that grievances
are heard and to determine if parents and
other parties are satisfied with the ade-quacy of the State s programs for handi-
c.ipped children.

an/MOLDING PAY1ILNTS,0 1210. sso)
Continent Commenters asked for defini-

tions of "substantial compliance' and "fail-
ure to comply - Commenters also urged that
the Office of Education, the Office for Civil
Rights, and Departmental audit officials ap-
ply the same criteria.

Response' No change has been made. The
Office ofEducation believes these terms will
have to be defined- on a case-by-case basis.

The Office of Education and the Office for
Civil Rights will coordinate and cooperate in
enforcing requirements under this Part
andsPart 84 (the regulations for section 504
of the Rehabilitation Act of 1973) where
identical requirements are involved. The
Office of Education will make every effort
to insure that auditing officials understand
and apply any criteria used by program
officials.

SUBPART F---ST'ATE ADMINISTRATION

This subpart has been expanded with re-
quirements set out under the major head-
ings. State Educational Agency Responsibili-
ties, Use of Funds, and State Advisory, Panel.

- 9STATE EDUCATIONAL AGENCY .H,FSPONSIDIIT1LS

Provisions on State educational agency re-
sponsibilities have been redrafted (and re-
located from proposed section 12111.34) in
response to comments, to better summarize
general administrative and supervisory re-
sponsibilities in section 812(8) and other
sections of the Act. A section oncomplaint
procedures, which was included in previous,
regulations for PartsB (prior section 121a.14)
and inadvertently not_included in the pro-
posed regulations has been added.

Cornrrieq. Commenters requested addition
of a new section on State educational agen-
cies' responsibilities for monitoring, evalua-
tion, and enforcement activities to insure
compliance throughout the State with the
requirements of this part The commenters
made specific suggestions for implementing
such a section, including collection of data,
conduct of on-site visits, audit of fund utili-
zation, comparison of written individualized
education programs with programs actually
provided, meetings with - parents and parent
groups, public hearings, development of de-
tailed criteria for evaluating program quality
and effectiveness, and detailed procedures for

enforcing requirements against noncomply-
ing agencies.

Response A new section has been added to
require each State educational agency to,de-
velop procedures and specific timelines for
monitoring and evaluating public agencies
involved in the education of handicapped
children These are minimal requirements.
Adoption of the other suggestions made by
the commenters is encouraged but not re-
quited

AI: OIVABLE COSTS II 12111 621

CODID1q1/, A number of commenters re-
quested that the limitation on State admin-
istrative funds be raised and that provisions
be added to allow local educational agencies
to use fluids for administrative costs.

Response No chany,e has been Made on
the State limit as it is a statutory limitation.

Comment Coninienters requested that the
regulations require each State educational
agency to use its funds for specific purposes.
One recoinmendaiton was that ten percent
of the administrative funds be used to train -

persons in local .communities to assist and
represent parents And to prepare and dissem-
inate to parents' information about their
rights under these regulations. Another was
that they he used to disseminate instruc-
tional material

Raspon,se No change has been made. The
Office of Education does not believe it is ap-
propriate to dictate to States how to use
their limited administrative funds.

STATE ADVISORY PANEL

LSTABLISHMENT (§ 121a 650)

Continent: One commenter recommended
that local panels be required.

Response. No change has been made. The
statute only requires a State adyisory panel.
A State may. of course, decide to establish
local panels.

MF.MBERSHIP (§1210. 651)

Continent. A substantial number of com-
menters requested additions to the list of
representatives to be included on the panel,
including professional groups, legal advocacy
groups, and employees of State and local
agenies. Sonic commenters recommended'
that handicapped individuals or their par-
ents make tip specific percentages of the
panel.

Response A provision has been added Jo
make it clear _that a State may expand the
advisory panel to include additiotaci persons
in the groups listed (which are statutory)
and representatives of other groups. The Of-
fice of Education does not believe it is ap-
propriate to prescribe specific percentages,
as the States shotild have some discretion
to determine the proper mix of representa-
tives A comment has been added to indicate
factors a State may consider in determining
balanced membership of the panel.
ADVISORY FUNCTIONS AND ADVISORY PANEL, PRO.

CEDURES I §§ 121a.652-121a.653)

Comment Commenters reCommended that
the segidatiods indicate that the panel must
comment pliblicly on the State annual pro-
gram plan as well as on any rules and regu-
lations regarding education of handicapped
children, review annual evaluations, and act
as ombudspeisons to hear complaints.

Response A change has been made to re-
quire the panel to comment on the annual
program plan. The annual program plan is
an extremely important document and this
addition makes it clear that the advisory
panel must be involved in reviewing it. The
other recommendations are legitimate activi-
ties Ara not ones the Federal government be-
lieves should be required by these regulations
at this time
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Comment. Commenters requested that the
regulations provide that panel members
tie reimbursed for reasonable and necessary
expenses for attending meetings and per-
forming duties

Response This diange has been made. It
is relsonable to require reimbursement for
exptuses so that persons will be table to par-
ticipate without financial sacrifice.if'SUI1PkRT GALLOCATIONS Pumps, REPORTS

ALLOCATI NS

This major section of Subpart 0 is entire-
ly statutory, therefore, there are no com-
ments of substance on which to respond.

REPORTS--ANNUAL'REPORT OF CHILDREN
SERVED (II 121a 750-1210..7541

The following comments were received
regarding the annual report by the' States
of the number of children, receiving special
education and related services. This report
is the basis for each State's allocation of
funds under Part B. and serves as a mecha-
nism for the CoMmissioner to meet some of
his reporting requirements to Congress un-
der section 618 of the Act. Some commenters
reconimended changes that would require
amendment of the Act, These have not been
summarized except where Jurther explana-
tion seemed to be useful. f).

AMOUNT OF INFORMATION REQUIRED
IN TI1E REPORT

Comment Ciimmenters .varied In their
view( on what itiformation shouiti be includ-
ed in the report. It was suggested that addi-
tional information be collected for compli-
ance purposes Objections were -inade to the
requirement for reporting information by
disability category, and for reporting -the 0-2
year old population. On the _other hand..
some commenters recommended that addi-
tional categories be added to the:report,
partienlarly for deaf-blind children and for
multihandicapped children:.

Resjlonse. Two categories of handicapped
children have been added to the report
one for multihandicapped children and one
for deaf-blind children. These terms. are de-
fined in section 121a 5 of Subpart A. No other
changes have been made on the amount of
information to be reported.

The additiohal categories should help to
insure that no handicapped child is counted
more than once, since the States will not
have to decide In which of two or more dis-
ability categories to count a multihandi-
capped child The changes conform to ex-
isting reporting requirements used by the
States.

The annual report of children served is
not a compliance document. It is only used
to determine each State's allocation and to
assist the Commissioner in meeting his re-
porting requirements to the Congress under
section 618 Under Section 611 of the Aet,
allotations are based on the number of han-
dicapped children in each State receiving
special education and related services. Com-
pliance with requirements such as "least
restrictive environment" will be achieved
through other frieehahisms, including the
State's annual prograin plan, the local edu-
cational agency's application, and monitor-
ing by the State educational agency and the
Office of Education.

M explained in the preamble to the pro-
posed rules published in. the FEDERAL REG-
ISTER on September 8, 1976, the report re---
quirements are the minimum needed by the
Commissioner to carry out the Act. (Bee
41 FR 37814.) While the Commissioner
is concerned about the possible harmful
effects of "labeling" children, the Act re-
quires tlaat the Commissioner retort a
substantial amount of information, to Con-

.
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gress by disability category. For this reason,
and for the other reasons stated in the Sep-
tember 8, 1976, FEDERAL REGISTER, there ap-
pears to be no workable alternative to re-
taining the categories in the States' annual
reports. The various disability categories, as
well as ye requirements to use them in the
Commissioner's reports to the Congress, are
Statutory.

WII0 MAY BE COUNTED

Comment: Commenters disagreed as to.
whether handicapped children should be
coptifed if their special education is paid for
solely from private sources or solely \from
Federal funds (such as children living on
military bases) Some thought that only
publicly-funded special education id
qualify, while othp5 argued that since 11

children have a right to a free appropria
publlc,education the source of funding (oth-
er than the parent) should not matter.

Response. Section 121a 753 has been

tory language. "Related services are only
thugs "required to assist a handicapped child

s to benefit from special education." (Section
602(17) of the Act ) Tt a child does not need
special education, there can be no "reit.ted
services," as that term is defined in the Act
However. section, 121a 14 permits a State to
define certain services as "special education,"
if those services are "specially designed in-
struction to meet the unique needs of a

_handicapped child." (This is taken from the
definition of "special education" in section
602( 1p) of the Act )
REALLOCATION OF LOCAL EDUCATIONAL AGENCY

FUNDS (i 12Ia 708)

Comment. Commenters 'requested criteria
be added for when funds may be reallocated

Response' No criteria have been added as
,determinations will be made on a case-by-

...case basis.
APPENDIX BINDEX TO PART 121a

amended to provide that handicapped chil- ADMINISTRATION
dren (ihcluding such children in Head Start
or other preschool programS) may be counted
only if they (1) are enrolled In a school or
program which is operated or supported by
a public agency, and (2) receive special edu-
cation that meets State standards.

A State'may not count a child whpSe spe-
cial. education is paid for solely by the-Fed-
eral government..., unless the .child is in one
of the age groups 3-5 or 18-21, and there
are no local or State funds available for non-
handicapped children in that age group

Children funded solely by the Federal gov- ADVISORY PANEL (STATE)
ernment would include Indian children
whose special education is paid for solely by *Annual program plan requirementI 121a.-

14'7.the -Federal government, as well as children . General requirements§I 121a.650-121a.653.on military bases _whose education is paid
for solely- with Federal funds. 'This rule isJ ALLOCATIONS
consistent with thb requirement that a free iAnnual program plan condition of assist-

:See: Monitoring.,
...Annual program plan requirements§§ 121a -

112; 121a.134; 121a 138: 121a.141; 121a.142;
121a 145.

,Certification of State authorityI Itha.112.
Direct Service by State educational agency

§ 121a 360.
-Local application requirement.228;

121a 236; 121a240.
Local education agency definition§ 1215.8.
State administrationSubpart F.

appropriate p.tiblic education (FAPE) be
made available bythe State to each handi-
capped child. Parents are not required to
take advantage of FAPE. If they choose to
educate their child outside of the public
school system, even though FAPE Is avail-
able, the State line discharged its responsi-
bility However, by the same token, the child
should not be counted by the State for its
allocation if She child is no being provided
special education at pubi expense. The
same reasoning applies to In an children
and other children svho receive t e4,r special
education from the Federal government. The
rule should serve as an encouragement to
States to prOvide services to all handicapped
ehildren, however, since any child provided
special education from State or local funds
may be counted.

Comment Two other,provisions in the reg-
ulations were objected to by commenter.
The first of these provided that hkndicapped
children ,"enrolled" in schools to receive spe-
cial education could be counted as receiving
special' educatioltf. These commenters felt
that enrollment did not guarantee actual
receipt of services The spfond provision
stated, in essence, that a child who receives
special editcation may be counted, but not a
child who receives only "related services."
This was viewed as an overly restrictive read-
ing of the Aet.

Response No change has been made in
the regulatio While no system is perfect,
enrollment is legitimate way of determin-
ing the nu er of handicapped children re-
ceiving special education on Octot r 1 and
on February 1, the two date which the

hildren served.
ke Sri actual

Act requires the count of
It would npt practical to
head count of-children in classrooms and
other full es where services are provided.

With re ect to children who only receive
"related services," this is governed by statu-

acre --§ 121a.11 .

-Application by 1 al agency condition of aS-
sistanceI.121a 180.

Consolidated appi tionsI 121a.19t.
Count of children See Reports,

- Interior Department for Indian children
§ 121a.709.

°Local agency allocationSee Reports.
Formula§§ 121a.705-121a 707. NReallocationI 121a.708. -M
Use by.tho State§ 121a.360.

;Outlying areasI 121a 710.
-Recovery for misclassified children § 121a.-
, 141. .

'State allocation:
FormulaII 121a.701-121a.702; 121a:705-

121a 706.
, Hold harmiesS-4 121a,704. ,

Use for administrationI§ 121a.020- 121a.-
621.

Use qf--See other headings. ,
Withholding,-Sfe: hearings. '

From the local agencyI 121a,194.
From the State§1 12la.590-121a.593.

ANNUAL PROGRAM PLAN

Approval; disapprovalf 121a,113.
CertificationsI 121a 112.
,Condition of assistance to StateI 121a.110.
"contentsIf 1214.111; 21a.112; 121a 120 -

121a 151.
'Effective period § 121a.11
General requirements§¢ 21a.110-121a.114.
Public participationSee. Public Participa-

tion.
Submission by StateI 121a.110.

pLICA MLITT OF REGULATIONS I 12113.2

APPLICATION SY LOCAL AGENCY

Annual program plan requirementI 1214.-
144.

Approval or disapproval by State educational
agency§§121a.193; 121a.360.
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Second priority children-amendmeia of ap-
plication-5 121a.324.

Submission by local agency-§ 121a.180.
condition of assistance to local agency -

t
Con,olidated application -f1 121a 190- 121a.-

11J8

Content-i4 121a.220-121a 240..,
Excess costs-See: Excess costs.
Public participation-See Public Participa-

tion.
AUDITS

See Monitoring.
COMPLAI 1,17S

Slt educational agency procedure., § 121a -

See: Saplings.
COAIPARABLE serivicrs.

Local application requirement-4 121a.231.
CONSENT

Defined-4 121E4.500.
Disclosure of information -.-1 121a.571.
Initial Placement-4 121a 504(b).
Placement status during a proceeding-

4 121a.513.
Preplacement evaluation of child-§ 121a.-

504(b) .

CONFIDENTIAL TY OF INFORMATION

Annual program pl i requirement -4 121a,-.
129.

Definitions -4 121a 569;
General requ§rements-14 121a 560-12Ia 57'2.
Locr application requirements-I 1215 221.

CONSOLIDATED APPLICATIONS

See: Application of local agency.

coyly's! or CHILDREN

RULES AND REGULATIONS

Individualized education programs-§ 121a.-
.146.

Personnel development-t 121a.386.
Private school children. service needs-

121a.453.
State educational agency activities-41 121a.-

146; 121a.601.
Training-See: Personnel development, this

heading

EXCESS COSTS

Generally-15 121a,182-121a.186.
Local application requirementt,§ 121a.229.
Not applicable to State ediicational agency-

121a 360.

FREE APPROPRIATE PUBLIC EDUCATION

See Individualized Education Programs.
Related Services. -
Special Education.
Time Limits and/Timetables.

Annual program plan requirements-11121a - Amaral program plan requirement -4 121a -121- 121a.122. 132.Defined-4 121a.4. General requirements-I§ 121a.550-121a 556.

INDIVIDUALIZED EDUCATION PROGRAM

Accountability-4 12 la,340
Annual program plan requirement-5 121a.-

130.
Content--§ 121a346.
Defined-I 121a 340
Effective dates-§ 121a 342
First priority children-§ 121a 322
ie° appropriate public education: defini-

tion -1 121a 4.
requirements-,-11 121a 340-121a 349.

Least restrictive environment -4 121a.55p.
Local application requirement -§ 121a.235.
Meetings-51 121a.343-121a 345.
Parent partIcipation-§'121a.344.
Placement-1§ 121a.533: 121a 552.
Private school children-14 121a 347-121a -

348: 121a.401.
. Reevaluation-§ 121a.534

LEAST RESTRICTIVE ENVIRONMENT

Generally-11 121a.300-121a 303, 121a 307
Initiation or change-See: Notice,
State practice elcception-§ 121a.300.
State use of local agency's allocation-

§ 121a 360. '

Priorities-11 121a.320-121a.324.

FULL EDUCATIONAL OPPORTUNITY GOAL

Annual program plan requirements-1i 121a -
123- 121a.126.

General requirementS--41 121a.304-121a.306.
Local application requirements-11 121a -

222-1.21a.223.

HANDICAPPED CHILDREN

Defined-- § 121a 5
Rights

Annual report of children ,serYed-11 121a - See'
750-121a.754.

Allocations:
State entitlement-I§ 121a 701-121a 702.*

.Local educational agency entitlement-
121a.707.

Outlying areas entitlements -1i 121a.710.
DEFINITIONS -1i 1215 4-1215 15,

DUE PROCESS

See: Confidentiality of Information
Evaluation.
Hearings.
Notice.

Procedures for parents and children-.
44 121a.500-121a.514.

EDUCATION

See: Free Appropriate Public Education.
Pull Educational Opportunity Goal.
Individualized Education Program.
Personnel Devtlopment
Physical Educallon.
Special Education.
Related Services.

Emua-pox
Advisory panel function -4 121a.652.
Annual program plan requirements -

44121.a.126; 121a.133; 121a.146.
Education programs -4 121a.146.
Hanfficapped children:

Consent required for-5 121a .504,
Defined-4121a 500.
Hearings-7See Hearings.
Independent educational evaluation-

5,121a.503.
Information on achievement-4 121a232.
Notice required-I§ 121a 504-121a.505.
Protection-45 121a.129, 121a.133, 121a.221,

121a.530-1215.534.
State responsibility-I 121a.128.

Hearing aids -4 121a.303.

Confidentiality of InfOrmation
Due Process.
Evaluatior
Free App priate Public Education.
Hearing.
Identification, Lobation. Evaluation.
Individualized Education Program.
Least Restrictive Environnient.
Notice.
Private School Children.
Special Education.
Related Services.

HEARINGS

Disapproval of annual program plan-1 121a.-
113.

Disapproval of local applicatica 194.
Office of Education procedures-§§ 1 la.580-

121a 593.
Parents and children:

Identification, evaluation, placement-
** 121a.506-121a.514.

Confidentiality' of information-14 121a.-
568- 121a,570.

Public hearings before adopting annual pro--.
gram plan- 44121a.280- 121a,264.

,Withholding payments from a State-4 121a.-
590

IDENTIFICATION, LOCATION, EVALUATION

See. valuations.
Annual program plan requirement --I 121a.-

128.
Local application requirement-I 121a.220.
Private school children -4 121a.453.

INDIAN CHILDREN

Application from Secretary of Interior-
! §§ 121a.260-121a263, -
Count -44 121a.753.
Payments to Secretary of Interior-I 1218.-

709.

Local application requirement--.$ 121a.227.
Nature and location of State services-

§ 1215.361.
Nonacademic services and settings-§§ 121a -

306: 121a.553.
Physical education-§ 121a.307.
Placement decisions-§§ 121a513, 121a 533.
Program options-§ 121a.305.

MATCHING---§ 1218.371

MONITORING

Annual program plan requirements-
14 121a 128(b) (5); 121a 130(b) (2); 121a -
135.

Auditing count of children served -1 121a -
754.

Confidentiality of information -§ 121.575. .

Identification, locatiOn, evaluatiqn-§ 121a.-
128(b)(5).

Individualized education programs-I 121a -
130(b) (2).

Least restrictive environment-§ 12111.556
Private school children-§ 121a 402(a).
State educational agency responsibility -
4 121a 601.

NommcthmiNarioN
Annual program requirement-I 121a,150.
Evaluation materials and procedures--

4 121a.530.
Meal application requirement-1 121a 239
Nonacademic services -.-4 121a 306.
Private school children-I 121a.458.
Program options -4 121a.305.
Testing materials and procedures-1 12Ia -

530.
NOTICE

Confidentiality of information-11 12 1a.561,
121a 573.

Individualized education program meeting-.
121a:345.

Intitlation or change of identification, eval-
uation, placement, or free appropriate
public education-II 121a.504-121a.505.

Notice of opportunity for a hearing-See:
Hearings.

Notice of procedural safeguards---1.121a.505.
Public notice of witAbolding payments-7

f 121a.592,-

PERSONNEL DAGIOPM'ENT

Annual program plan requirement-I 121a.-
139.

Comprehensiii6 system of personnel develop-
ment-II 121a.3870-121a.387.

Included in Statel support services -1 1216.-
370.

Least restrictive' environment -4 1215.655.
Local apPlibation requirement-LS 1216.224.
Personnel needs-4 121a.126; 121a.223.
Preserviee training-5 121a.321.
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Trained personnel for evaluation materials-
§ 121%232.

Training regarding confidentiality of Mtge-
mation-f 121a 572.

Use of Part B funds for training-if 121a 321,
121a 322.

PHYSICAL EDUCATION

Included in special education-5 121a 14
Required-§ 121a 307.

PLACEMENTS '

See; Evaluation.
Least Restrictive Environment

- Private schools.
PRIORITIES

See: Evaluation.
Indentillcation.-TLocation, Evaluation.

Annual program plan requirement-I 121a.-
127.

Definitions:
First priority children-§ 121a 320(a)
Second priority children-5 121a.320(b)

General requirements-§5 121a 320- 121a324
Local application requirement-§ 121a 226
State direct and support services-§ 121a 370

PRIVATE SCHOOL CHILDREN

RULES 'AND REGULATIONS .

SPECIAL ZIYUCATION

Seer Free Appropriate Public Education.
Individualized Education Program.

Defined-1 121a.14. .
STATE ADVISORY PANEL

Annual program plan reqttirement-§ 121a.-
147.

General requirements-5f 121a 650-121a.653.
STATE DIRECT AND SUPPORT "SERVICES

Annual program plan requirement-§, 1214.-
51.

General Requirements -ii 1,21a 360-121a.372.
SU(PPLANTING

Applicability to Shtte educational agency-
121a.37,?.

Local applil'ation requirement-5 121a 230.
Private schools-§ 121a.460:`
Waiver of requirement-I 121a.589.

SURROGATE PARENTS

Definition of parent-§ 121a 10
Duty of public agency to assign -5 121a 514.
Re' ponsibilitie.-§ 121a.514.
Selection-c 121a 514

TESTINGAnntial program plan requirement--; 121a - ;-,er Ei aluation

Confidentiality of Information-I 121a 560
Cost. of residential placement-§ 121a 302
Handicapped children placed or referred by

public agencles-55 I21a 400-121a 403
Handicapped children not placed or referre

by public agencies-Sl 12a 450-121a 460
Individualized education prograzn- II 1

347-121a 348
Least restrictive environment-F 121a 55
Part E applicability to, private school

121a2`
Physical education -i 121a 307

PROCEDURAL SAFEGL1RDS

140.
TlaktE LIMITS AND TIMF'IABLES

AInual program pl'an effective period-
, 121a 114.

Es aluat ion of educational programs-§ 1,21a -
146

Free appropriate public education-§§ 121a.-
122. 121a 300.

Full educational opportunity goal-If 121a -
'125, 121a.221.

Hearing decisions--5§121.512; 121a 683.
Individualized education'progra -55 121a-

342; 12,1a 343.
Public participation, in the annual program

plan-75 121a 280-121a 284.
Reevaluation-5 121a.534.
Report of children served-§ 121a.750-1(21a:-

754.
State monitoring of public agencies-§ 121a

601
State reew of hearing deClalon-§ 121a 512.

Complaints
Consent
Hearings.
Notice..
Surrogate Pinatas

Annual pripgram plan reginitment.-
§5 121a 131: 121a.136

.Local application requirement-5 121a 237

PUBLIC PARTICIPATION

See:. Hearings.
Annual program plan requirements-

§§ 121a.120: 121a 137: 121a 280-121a 284
Local applicatiou.,5equirements--4§ 12;g.226,

121a 234.
Secretary of Interior application-I 121a.201.
State advisory pafie1-51 121a 650-121a 654.

,RECORDS

See: Confidentiality of Information.
Annual prograM plan requirement-L-1 t2la -

143.
Comparable services=I 121a.231.
Count of children served-5 121a 754. .

Excess costs-§,121a.183
Individualized education programs-5 121a -

130. -

Local application z4:1111rement-) 121i5233.
Parents may examine-i-§ 12111.502: 121a 562,
Parents not participating in Meetings --

§ 1215 345.

RELATED SERVICES

'See: Free Appropriate Public Educittion,
Individualized Education Program.

Defined-I 121a.13.
REPORTS

4nnual repdrt of children served-55 121a -
750-121a.764.

Local application requiremdnts-§§ 121a.232;
121h.233.

State advisory pa -§ 121a.852.

TRAINING

Site Per'.onnel Development.
USE OF PART B FUNDS

Allocation formplas:
Consolidated applicagns--11 121a 190-

121a.191. r ,,

Entitlements-I5 121a.100-.121a.V0.
Annual program plan requeements-:

11 121a.148; 121a.149.
Department of the Interior (Indian chll-

dren)r-§ 121a 262.
Excess costs-§§.121a.182-1210,186.
Local application requinmerit-I 121a.238.1)
State and ipcal educational agencies:

Free appropriate public education-
11 121a.301-121a.302.
Full educational opportunity goal-§ 121a:-

304(b).
Priorities-I54121a 320- 121a.324.
Private school children-55- 121a.450=121a.-

460.
State educational agencies:

Allowable costs-§ 121a.621.
Federal funds for State adminisyration-

1215.620,
Matching-5 121a271.
State advisory panel-§ mama.
Use of local-allocation for direct services=

121a.380- 121a.381.
Use of State educational agency allocation

for direct and stipport services--§ 121a.-
370.

Supp1ant1ng-11 121a 230; 12111:3,72: 121a.689.
Training -See Persdnnei Deveyipmeilt.
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6. A new .Part 121m is added to read
as follows:

PART 121m-INCENTIVE GRANTS
Sec.
121111.1
121m.2
121m. 3
121m. 4
g

121m. 6
121m,7

121m. 8
121m:9
121m. 10

Scope; purpose.
General provisions regulations.
Eligibility.
"Application.
Application contents.,
Amount of grant.
Participation' by children not

counted under Part B of the
Act.

Excess costs.
Administration.
annual evaluation report.

AUTHOR : Sec. 619 of Pub. L. 91-230, as
amended, 8 tat. 793 (20 U.S C. 1419), unless

therwise n ed.

2 1111,1 cope; purpose.
tom. part' applies to assistance

under section 619 of the Act.
(b) The Commissioner awards a grant

to each State which provides special edq-
.cation and related services to. handl-

es three, four, or five.
all use funds provided

give special educa-
ces to handicapped

children in the midge groups named in
paragraph (b) of this section.

( d) The terms "special education" and
"related services" have the meanings de-
fined in 121a.12 and § 121a.13 of tins
chapter.
(20 U.S C. 1419(q)

§ 121m.2 teneral proflsions regula-
tions.

Assistance under this part is subject
to the requirements in Parts 100, 100b,
100c, and 121 of this chapter (including
definitions and fiscal, administratiVe,
property management, and other mat- a
tars). -
(20 1419,)

§ 121m.3 Eligibility.
A State is eligible t\o receive a grant if:
(a) The Commissibner has approved

-its annual program plan under Part 121a
of this chapter; and

(b) The State prewides special educa-
tion arid 'related services to any handi-
capped children aged three, four, or five.

U.S C. 1419(a).)

§ 1211)1.4 Application.tnlication.
To receive funds under this part, a

State must submit an application to the
Commissioner through its State educa-
tional agency.
(20 U S C. 1419 4

capped children
(ci The State s

under this part
tion and related

§ 121n1.5 A plication couteW..
An application must include the fol-

lowing material:
(a) A description of the State's goals

and objectives fot meeting the education-
al needs of handicapped children ages
three through five. These goals and ob.,
jectives ° must be consistent with the
State's full educational opportunity goal
under § 121a.12$ of this chapter.

(b) A description of the objectives to
be supported by the grant in sufficient
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detail to determine 'that will be achieved
with the grant.

(c) A 'description of the activities to
be supported by the grant. The activities
must be related to the objectives under
paragraph (b) of this section and must
be described in sufficient detail to de-
termine how the grant will be used.

«1) A description Of the impact the
proposed activities will have on handl-
capilecl children ages three through five.
This description must include evidence
that theproposed activities are of suf-
ficient size, scope. and quality to warrant
the amount of the expenditure. The ap-
plication must indicate the number of
children to be sensed and the number of
,handicapped children who will be bene-
fitted, indifectly. If children are to be
benefitted indirectl Y, there must be a
iationale that demonsixates the benefit.

tel The number of local educational
agencies or intermediate educational
units, and the number and names of
other agencies which will provide con-
tractual services under the grhnt, the
activities they will carry out, and the
reasons for selecting these agencies.

(f)* The dollar amounts that will be
spent for each major activity described.

gt A description of the procedures the
State will use\ to evaluate the extent to
which the adivities met the objectives
described under paragraph (h) of this
section.
(20 u.Sc 1419(b) )
§ :121m.6 Amount of irattt.

(a) The afaount of a grant Is $300
multiplied by the average number of
children ages three through five counted

RULES 'AND. REGULATIONS

during the current school year under
I§ 121a.750-121a.754 of this chapter.

(b) If appropriated funds are less than
enough to pay in full the grants under
this part, the amount of each grant is
ratably reduced.
(201.1 S C 1119,a), ,d) )

§ 1211)1.7 A110,%,.(1,1,,

a The State educatiohal agency may
use funds under this phrt to give special
education and related services to handi-
capped childrenage _three through five,
who are not counWMinder §§ 121a.750-
121a 754 of this chapter if the State edu-
cational agency insures that those chil-
dren have all of the rights afforded un-
der part 121a of this chapter.

(b t e State educational agency may
use u1f five percent of its grant for the
costs of administering the funds provided
under this part. y
(20 17SC 1419(c)

Comniont In carrying out the provisions
of this part some activities are considered
particularly appropriate for e use of these
.'cords (1) ProNiding pares ith chlig de-
velopment information, (2) sisting parents
in the understanding of th ecial needs of
their handicapped child: providing par-
ent. counseling and par i training, where
appropriate, to enable parents to work more
effectively with their children; (4) providing
essential diagnosis anq assessment; (5) pro-
viding transportation' essential to the del-
livery of services; (6) providing speech ther-
apy, occupational therapy, te physical
therapy.

§ 121m.8 Exce.s costs,
(a) If local or State funds are avail-

. able to pay for the education of non-
.
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handicapped children of the same age is
the handicapped children served with
funds under this part, funds equal to
that amount must also be made avail-
11)34e for these handicapped children.

tb) If no local at State funds are
available for nonhandicapped children
of the same age, Rinds under this part
may be used to pay ft* all of the costs
directly attributable to the education 01
the handicapped childi en
(2o uSCI1419(c) )
§ 12 int.') tiatitittistration.

(a) The State educationarat,enLy shall
administer the funds provided under thispart. t

(b) The State educational agency may
use the funds itself. or may contract with
'local educational agencies, intermediate
educatiorial units( or other agencies.
(20 USC 1419(a) )
§ 121111.10 trtittial t. alum repot t.

(a) Within 90 days after the end of
the grant period, thse State educational
agency shall submit a report to the Com-
misAidner on the activities carried out
under this part during that period.

(b) The report must contain:
(1) The results of the eialuattun un-

der § 121m.5(g), and
(2) In brief narrative form, the im-

pact that these funds haVe had on the
State's educational ,,services to handi-7\._
capped children ages three, four, and
five.
(20 U S C 1419(c) )

(PR Doe 77'24033 Flied 8:22-77,8.45 arnj
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wouldyou
. like to knorr

if any changes have been made in
certain titles ofike CODE OF

.%, FEDERAL REGULAMNS without
reading the Federal Register every

day? If so, you may wish to subscribe
to the "Cumulative List of CFR

Sections Affected," the "Federal
Register Index," or both.

Cumulative List of cffi Sections Affected
$10.00.

per year

The "Cumulative List of CFR Sections
Affected" is designed to lead users of

the Code of federal Regulations to
41% N. amendatory actions published in the

Federal Register, and is issued
monthly_in cumulative form. Entries
indicate the nature of.the changes.

Federal Register Increx $8.*
per nar

indexes covering ther
contents of the daily Federal Register are
issued Monthly: quarterly, and annually.
° Entries are tarried primarily underthe

names of the issuing agencies. Significant
subjects are carried as cross-references,

A finding aid is included in each publicbtion which l istsNIiN Federal aster page numbers wit the date of publication
the Federal Register..

to to FR Subscribers: R Indexes and the
"Cumulati e LIst of CFR Sections Affe ted" will continue

to be matied free of charge to regui FR subscribers.

OS

5 Mail 'order form to
ow Superintendent of Documents; U.S. Government'Printing Office, Washington, D.C. 20402

N
`

mum' sommisommamminursturimusomosrelasimil
imentrumnossab

There is enclosed for_ ® - subscrirition(s) to the publications checkedlbetow:

. .. CUMULATIVE LIST OF CFR SECTIONS AFFECTED ($10.00 a year domestic; $12.50 foreign)
, .. FEDERAL REGISTER INDEX ($8.00 ,,year domestic; $10.00 foreign)

5 Name ...

g Street Adtkessee,

-City;.

I

.State _

P i Make check payable to the Superintendent of Documents

4'

* Mt 1174-0.05-000
ow

isssZ
irs
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