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; Title 45—Puyblic Welfare
CHAPTER |—OFFICE OF EDUCATION, DE-

FARTMENT OF HEALTH, EDUCATION:’

AND WELFARE
EDUCATION OF HANDICAPPED
* CHILDREN

6
t .'ementation of Part B of the Education
of the Handicapped Act

CAaaNCY US  Office of Education,
RLW, , .

ACTION Fmal x'cgulgt'.on.
- SUMMARY. These negulationy imple-

«aent amendments to Part B of the Edu-

¢.uon of -the Handicapped Act (as\re-

quited by the Education for All Handi--

.capped Children Act of 19750 by. /i)
wimending the existing vegulations *gov-
£1ualg assistance to States for editcation
w handicapped chuldren, 2)» adding a
uew part on incentive grants programs
sor handicapped chiuldren aged . three
thiough five, and (3 making cértan
conforming amendments to the general
‘provisions for State-administered pro-
grams. - -

Fnese regulations govern the provision

ot formula grant funds to State and locals,

educational agencies to assist them in
the education of handicapped children.
The regulations ijmelude provisions
wiich are designed (1) to assure that all
handicapped children have avaiab¥e to
hem a ftree' appropriate public educa-
tion. (2) to assure that the rights of
handicapped children and their parents
are protected, (3) to assist States and
lucalities to provide for the educafion of
. handicapped children; and t4) to assess
and assure the effectiveness of efforts to
educate such children. .
These regulations also include the final

. ‘:\ul% for counting and reporting handi-

apped children. (The child count rules
were-published i proposed form on Sep-
tember 8, 1976, and were incorporated
mto the Dedember 30 proposed regula-
tions for the convenience of the reader.)

EFFECTIVE DATE? October 1. 1977,

FOR FURTHER INFORMATION CON-
TACT: ’

Daniel Ringelheim, Diregtor. Division
of Assistance to States. Bureau of Edu-
cation for the Handicapped, 400 Mary-
land Ave SW., (room 4046 Donohoe
Building), Wasltington, D.C 20202
telephone: 202-472-2265;
or ,
Thomas B Iryin, Policy Offider. Bu-
reau of Edpcation for the Handicap-
. Pbed. 400 Maryland Ave. SW. (room
4926 Donohoe Building), Washington,
D C 20202, telephone- 202-245-9405. -

SUPPLEMENTARY INFORMAIIO).

, RULEMAKING HISTORY—PUBLIC
' PARTICIPATION .

Blicawe of the poténtial impact that
Pub. L. 94-142 will have on the.educa-
‘31 of handicapped children throughout
'he Nation, and on the agencies that
-erve them, the Office of Education rec-
ofnized the need for intensive public
marticipation in the developmet of regu-
litions. and took steps to insure maxi-

Y
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fium public volvement throughout the

‘entyre rulemaking process. A descriptivil
of these steps 1s incjuded 11 the féllowng
paragraphs: .

Before the proposed rules were drafted,
the Office of- Education carrted out &
massive effort to ohtain comuments and
suggestions fur devetoping regulations
frpmn interested .parties throughout the
Nation,'This mvolved participating n
,approximately 20 meetings about the law
conducted on both a geographic and spe-
"cial nterest basis. Approximately 2.260
people participated m these meetings and
several hundred comments were received.
* In June 1976, the Pffice of Education
convened a national writing group of
approximately 170 people to develop con-
cept papers for ust in ‘writing the regu-
letions This group was composed of par-
ents. representatives pf special interest
organizations e, AFT. NEA, .private
schools), and admindstrators of State and
local schools. These concept papers
formed tiie basis for tlie proposed regula=-
tons . \

During the months of July-November,

. the Office,0f Education prepdred several
redrafts of the concept papers and con-
tinued to seek inputs on these drafts from
various interested partie.s. .

On Decérgber 30. 1976, the proposed
rules werel published 1n the Feperar
REGISTER. Written comments and recoms
mendations on the proposed rules were
invited for a 60-day comment period
endihg March 1, 1977. and public hear~
ings ' were held in Washington. San
Francisco. Denver, Chicago, Boston, and
Atlarita. Over 1,600 written comments
were received during that period, all of
which were reviewed and considered by
the Office of Etlucation in pregaring these
final regulations N R

The tapes of the hearings and copies
3 written comments are avallable for
public mspection at the Bureau of Edu=
%ation for the Handicapped, room 4921,
Donohoe Bullding, 400 6th Street SW,

- Washingt¥t, D.C. 20202

‘ In addition to the above public -com-
ment activities, the Office’ of Education
continued with.other public participa-
tion efforts, including: ‘

(H Pa"ticipating 1n 10 regional meet-
ings of ‘the American Associatjon of
School Administrators and other region-

al meetings with the Council of the Great,

City Schools: : .

2) Conducting a national conference
on the regulations for admnjstrators of
various Statg agency prograrhs for the
handicapped.’and participating in meet-
ipgs at other nationdl conferences; and

(32 Participating in a special series of

meetings organizell 'by the Institute for

Educational’Leadership and composed of
representatives of the Nationdl Govern-'
ors’ Conference, the National Conference
of State Legislatures, the National' Asso-
ciation of State Boards of Education, and
the Education Commission of the States.

LY
ACTION TAKEN ON PUBLIC Commzyrs
PART 100B—STATE ADMINISTERED PROGRAMS

No comments were received on.'the
proposed amendments to Part 100b, and
no changes have been made.

+
- ¢

- -

PARR 1218.—ASSIS‘TANCE TO STATES FOR
EDUCATIUN UF HANDICAPPED CHILDREN

The Office of Education condiicted a
careful review of the public comments”
received and summarized them by sub-
part and topic.

A very large nutuber of (cimelits
dealt with specific Statutory require-
nients. These comnents eapressed cons
ceris about the statute and suggested
changes to be made m the statutory pro-
visions. HoWever. because they are stut-
utory, the Office of Education 1s not
able to make any changes i the regula-
tions with respect to those points. Some
of the statutory provisions.on which com-

/ments were recewvedy together with con-
cerns about them, are included below:
= (1) Free appropriate public educa-

" tion—problems with timelines and con-
<erns about the cost of implementing thi.
requirement; .

12) Priorities—concerns about Feder-
al prorities which are not consistent
with State and lpeal priorities;

(3) .Individudlized education pro-
grams—suggestions that the requirement
be deleted from the regulation unles,
more funds are available for implement-
ng it; N ’

‘® Prior notice and other due process

procédures—concerns about the amount
of detail in these requirements and thc
time, cost and paper work fnvolied in
their implementuation:
. 5 State educational agehcy responai-
bility for general supervision of all spe-
.clal education programs in the State—
concérns about latk of aufhority ove:
other Stgte agencie$ and the lack of
funds to efficiently implement the
-provision;. - , '

(6) Child ¢ount—concerns about the
dates on which the count must be taken

Another large number of cominenters
cited specific coneerns or issues with
respect to the contemt of the proposed
rules. Because of the large number of
comments received, individual commenfs
have been consolidated.

PART 121M-—INCENTIVE GRANTS N

» Part 121m sets forth the conditions
under which States may receive grants
to assist in the education of handicapped
children aged three through five. Con-
*gress established ingentive grants-in the
recognition that when education begins
at the'earlier stages of development (1)
benefits are maximized, (2)- additional
or gnore severe handicaps may be pre-
vented, and (3\; greater lopg-term cost
. effectiveness js realized.

Comment: ;An issue was raised con-
cerning the possible use- of iqcen‘twe
grant funds for children from birth
through two years of age.

Response. Section 619 of the Act and
the, legislative history™ specify that the
use of incentive grant funds is limited'
4o children aged three through five years
However, “the State's entitlement under
sectfon 511 of the Act may be used for
children from-birth through age twenty-
one. . & )

Comment.-An issue was raised as to

ﬂ @wh_ether incentive grant funds may be

E MC - v - * -
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used for admunisirative or supervisory

< costs. .
Response
amended tp
tratie co

{hie regulation has been
ake it clear that adminis-
e atlowable.

-
REGULATION—FUTURE
AEMAKING PLaANS

A
‘The preaMBlé-to the broposed ruies
cuntamed the f’ollowmg statement re-
garding minmum regulatons

The Departnient sees the deive'vpiLeny of
- . regulations for implemenuing Pub L 04-142
as berxg an evvlutopary process which will
' continue over 4 pert of several vears The
actual rmpact.and consequencés of the stat-
utory provisions anhg probiems which State
and local educationdl agencies may have in
implementing these provisions are not know
N at this tine Therciufe” tie Depaltment feels
° that the Must rativual appiodach 1o foulow .
(1) to wrie muuimum regulations at this
pomt, and (2) to amend and revise such
B regulations {n the furure as need and ex-

- perience dictale R
Becatlse the Startute is very comprehensive
< and specific on many points. the Depariment
has elected , (1) W incorporate theé basic
4 wurding oy ubstance of the Statute directly
into the feguldtions. and (2) t eypand on
tory proyistons on:y whereaddi-

the u
t:mmrpreta fon sems to be necsskry

. ! <
Altliough somie commenters. {elt that
‘Inore extensive regulatlons were Jneces-
’ sary, many person's who responded to the
propoged rules felt that the Office of
Education had already over-regulated
and ghould cut back on the rules when
they are published in final form. At this
juneture,.the Office of> Education holds
to the same position that it took in the
soposed rules, and for the same reasons
set forth in that document.

*  The Office of Education believes that
some working experieri¢e with this regu-
lation is essential before determining
whether there is a need to amend it.
Once the regulation becomes effective
_(0Oct. 1, 1977) and people gain experience
in mmplementing 1t, there will likely be a
series of questions raised in individual
States which could result in the develop-

» ment of policies and intergretations that
would be proposed for addition to these
regulations, .

OVERVIEW OF CHANGES IN'THE PART 1213
REGULATIONS

/ A substantial number of changes have
been made in response to comments re-
celved on the proposed rules. However,
few of these changes have resulted in
adding major substantive requirements.
: Most of the changes are technical or have
been made in an attempt to provide
.+ greater clarity or to add more explana-
- tory material.
Extensive use has been made of ex-
planatory comments in the text of the
; regulations. The purpose of ‘these com-
I ments is to attempt, where appropriate.
to clarify or further interpret a particu-
! lar rule, or to provide direetion and as-
sistance without imposing additiofial re-
quirements. For example, an extensive
explanation is inciudgd der the excess
+ cost requirement and an example Is
given on how to make the computation

Mint
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4 .
+ ORGANIZATION OF REGULATIONS

Three parts of Title 45 of the Code of
Federal Regulations are ainepied by this
document. :

(1) P&rt 100b—Stafe Adnunistercd
Programs This includes certain conforms-
mg amendments to the regulations under
section 4347b Y (1) (AY of thre Gene:l Ed-
ucation Provisions Act ..

e Part 12la—Assntance to States
_tor Education oy Handeapped Chudren,
Tivis 1s d.ded mgo seven subparts. (Ade
General. B State Annual Program
Plrus and Locnl'.ﬂ\.pplxca',xon& tC) Serv-
wes, (D Private Schools, (E) Procedural
Safeguards. (Fy State Adhunistration,
and ‘G Alloration of Funds and Re-
ports ¢ -

3 Part12lm—Incentice Grants. This
gurvewnns the administration of the incen-
uve grants program for handicapped
children aged three through five, au,
tho: 1zed under section 619 og the Act.

' ANALYSIS OF REGULATIONS

Appendix A of Part 121a mcludes an
analysls of each subpart, which ¢1) dis-
cusses Swignificant comments received
and the dction taken with respect to
those comments, and (2) explains the
basls for any changes made from the pro-
posed 1ules published on December 30,
1976 - )

“Toricar INDEX

Appencix B of Part 121a mcludes an
index of the major topics in the regula-
tiens ‘e g. free appropriate public edu-
cation, priorities. and mdividualized ed-
ucation program) and the specific sec-
tions under which eagh term is used.

Norr —The Department of Health, Educa-
tion, and Welfare, has determined that this
document contains 8 major proposal requir-
ing preparation .of an Ecqnomic Impac§
Analysis (EIA)} Statement under Executive
Orders 11821 and 11949 and OMB Circular
A-107, and certifies that an Economic Im-
pact Analysis has been prepared However.
because the portion of this xegulation in-
volving major costs Is virtually identical to
the content of subpart D of the regulation
fssued on discrimination against the handi-
capped under sectiom 504 of the Rehabflita-
tion Act of 1873 (46 CFR Part 84; publishéd
May 4, 1977, at 42 FR 22675), the Department
has determined that (a) this regulation in<
volves no substantial costs not imposed by
Part 84 and (b) the pertinent parts of tlife
EIA Statement for that regulation meet the
EIA requirements for this regulation Both
regulations impose the following require-
ments: (1) appropriate education to handli-
capped children, (2) identification and eval-
uation of handicapped children; and (3)
procedural safeguards for handicapped chil-
dren apd their parents

\

(Catalog' of Fggeral Domestic  Assistance
Number 13449, Education of Handlcapped
Children, Part B),

Dated"* .&l)gust ;2. 1977
\ JOHN ELLIS.

Acing U S Commissioner
- ‘ of Eéiz?ation.
Approwed- August 15,1977, '
\  HaLE CHAMPION,

Acting Secretary of Health,

.

. 2475

Title 45 of the Code of Federal Regu-
lations 1s amend_ed as follows: .

PART R00b~—STATE ADMINISTERED
PROGRAMS

'
1 In P.it 1000 §100b 17 1= revised to
read as-1ellows

§ 108647 Ganaatapphaanons,

.'as The seneral applicairon of a Stale
must meet the requiremerris of section
431'br 1 A o! the Geneval Education
Provis1ons Act - ©

thy A State does not hate to jesubnt
1ts general apphication. °

(20 TS C 1232cibil} (&) ).

tct11) The folloning statutes require
that a State must submit certamsproii-
sions to the Commissioner which are
simular to provisions in the general ap-
plication.

12) Subject to pParagraph (d) of this
section, if the Commissioner has ap-
,proved a State’s general application. the
State does not have to submit the pi1ovi-
sions requred under the following
statutes.

(1) Compensatory education. Section
142¢a) ¢2) and (3) of Title I of the Ele-
mentary and Secondary Education Act
of 1965, as-amended. — — 7

(20 USC. 1332¢(d) (13 {A) (1) (1), (III))

-

(b School library resources. Section

203¢a) (5),'(6) and (7) of Titte IT of
thg! Elementary.and Secondary Educa-
tign Act of 1965, as amended.
(20 /US.C. 1232¢c(b) (1) (A) (1)
a}&d (IV) )

. (i) Supplementagy educational cen-
Jers and ‘services; guidance, cqunseling,
hqg testing, Section 305Tb) (91 (B}, (10},
and (11) of Title IT of the Elementary
and Secondary Educatloy Act’of Y65, as
‘amended. - .
(20 USC 1232cib) (13 A) (1) (ID),
and (1) )

vy Education of the handicapped.
Section 613723 () 1A} (9 (B), and (10)
of Part B of the Education of the Handi-
capped Act, as amended.
(20 USC 1232¢(b) (1) (A)(H}) «(II),
and (IV) ) , EPT

tv) Adult education. Section 306:a)
16) and (7) of the Adult Education Act,
s amehded. ' .
(20USC IZ?ZC(DHIHALH) (1I), (1) )

1) Strengthening instruction m aca-
. demic subjects. Section,1004«a) (2) and
(3) +of Title X of the Natiomal*Defense
Education Act of 1958, as amended.
(26705 C 1232¢60) (1) (A) (1), §II), (I11),):,
“iv State reading, improvement pro-
grams. Section T14¢a) (10) of Title VII-B
of the Education Amendments of 1974,
{20 US.C 1282¢(b) (1) (A) (1), (IIT).}
.(dY¢1> The general application does
no§ change the legal ‘substance of thé
provisions lListed under paragraph (¢, 12),

(II), {111y,

(111)

(1)’

» under that requirement. . Education, and Welfare, of this section.
. \ d ‘ <. ' <o
/ ' . KO N ° ’ . - !
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¢2) If a provision histed m paragr®h
fer ¢2) of this'section js different in word-
g from an assurance m the general -
application, the provision hsted in that
paragraph governs any question of com-
phiance with the assurance

120 UBC  1232cibri)(Briry, 9y (11 (By
oy, o (200 o 4

2 In Part 100b. § 100b 35 1 16415\ 10

read as follows: ’ AN

$100b.33 Effective date of an applica-
tron, plan, or aruendment., \

+ 2 Federal funds are avaiable only
for obhigations mcurred under- ,
t1v A State plan approved by the
Commussioner an the case of the pro-
grams set forth mn 3§ 100b.10 other than..
#ose referenced 1 §100b151a)); or
121 A general application and ans an-
+  hual program plan approved by the Com-
missionel 1 the case of the prourams
referenced 1n ¥ 100b,15(a))
= (h)_ A State plan. general abplication.
annual program plan, or amendment to
any ol them. 1s effective on the date the
} ‘State submits 1t to the Federal Govern-
7t ment in substantally approvable form
Howevel the effective date cannot be
carlier than the first day of the fiscal pe-
r1od for which it 15 submitted.
r¢» The Commissioner sends the State
2ge(} a notice of approsal, meludpg
notrce of the effective date. when the
application. plan, or amendment s ap-
proved ‘
‘“d» Federal funds are ngt available for
oblxg\atfon\by a State or local agency be-
fore ‘the effective date of the State plan
01 annual program planv{vhwhever 15
submitted under paragra ta) of this®
sectiony If funds are expressly made
available by statute for the development
of the State plan, general application,
or annual program plan. the first sen-
tence of this paragraph does nat apply
to oblizations by the State.for that pur-
pose. . '

(20 U.S € 1221e-3ta) (1))

3. In Part 160b. § 100b 55
toread-as follows:

§ 100b.33" Obligation by recipient-.

(a) Period for obligation Federal funds,
which the Federal government may ob-
ligate during a fiscal pertod remam avail-
able for obhigation by State and local re-
cipients throush the ewd of that fiscal pe-
riod. Fedéral funds made available for
‘construction of faciities remamn avail-
able for obligation by State and local
recipients for that purpose for a reason-

-

15 revised

)

. able period of tune as determmed by the
Commussioner”
thy Carryovers In accordance wuath

section 414/b’1 of the General Education
Provisions Act, any Federal funds which
are not obligated by State andjocal re-
cipients befdre the end of the fiscal pe-
riod under paragraph ta) of this sec-
tion. remain available for obhigation by
those agenucies for one additional fistal
vear . A

tcr. Determinations of obligation. (1)
AN obligation for the &cquisition of real «
or-personal property. for the construc,

tion of facilities, or for the perforrqan,ce
’ o M
e - )
. N d
s ./, Lot
o Q ; .

,
'A
o

p
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of work, is incurred by a recipient énﬁlgyé 138 Other Federal progiams

date it makes a binding written commit="
ment. e, e
{2) An oblizaiion for personil $ervices,
for services performed by nublic-utilities, ,
for travel, or for the rental of real or per-
sonal property. 1s ingurred by 8 .recipien
on the date 1t recewves the services, its
bersonnel takes the travel. or 1t uses the
1énted property. 2
(20 USC 1221c/as, §2251by  1232c{bi 1)

o

aan ety ( .
4. Part: 121a '8 tevised to read as
follows: -

PART 121%-—ASSISTAMNCE TO STATES FOR
EDUCATION OF HANDICAPPED CHIL.
"DREN . .
R X " Subpart A—Generat
PUrapos®  APPLICABILITY: AND GrNERAL
£'8E0VISIONS REGUT ATIONS”
Spe -
12141
21a 2

Purpose

%pplfea')xlul
ptitate ade

General g

P

vo S{ate, jocall and
netes -
[N

Dr: INITIONS

12%a 4 Fiee appropriate public eduearu,
wi2lad & Handicapped r nidren

Xéla 6 Include ’
121a? " Intermediate ednrational et
21ag Local educational avenc:

121a ¢ Native languaze #° B
12ia "9 Parent P :
izla 1l Puablic agency N

121a 12 " Qualified .

121a,i3  Related services
‘i2la 14 Special edueation .

121a 13 State

Sutpart B—State Annual Pgagram Plans and
Locai Applicatibng

Al
ANNUIL PROGRAM PLANS—GENERAL

121a 110 Condition of assistance
f2la 11l Contents of plan

12012 Cerufication by fhe State educa-
uonal agency and attorne;
general : .
1214 113 Appraval disapprosal 3

121a 114 Effective per:od of annual program
plan,

ANNCAL aném.\x PLaNS—COSTENTS

121a 120 Pubiic, participation
121a 121 Right 1o a free appropriale public
educatton '
1212122 Timelines and ages for free appro-
. priate publid educéatlon

121a 123~ Pull educational opportunity goal

121a 124 Full educational opportunlity goal

—data requirement

i1l ediicational spportunlty goal

—titletable ,

121a 26 Pull educational opportunity goal

* o ’r—facilities personnel “angd serv-

ides

Priogities .

Identification, looatlon, andeeval-
uation of handlcapped children.

Confidentiality of personally iden-
tifiable information,

Individualized education Pro-
grams © 5

Procedural safe{!uards P

Least restrictive environment

1211 125 P

121a 127
1212128

121a 129
1212130

121a 131
121a 132
121a 133
dures.
Resportsibility of
al

State .education-
agency for --all educationsal ¢
programs.

121a 134

121a 135 Monitoring procedures
121a.136 Implementation procedures—State . 12ta 241
. educational agency. .
1212 137 Procedures for consultation.
/ ’
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Frotection i evalulttion proce- .

12t8.139 Comprehensive svstem of person-
T nel development,

Private schools

Recovery of funds forNpis Lassined
children

Control of fyunds and piypert.

Records g

Hearing on application

Prohibifion of commingirig

Annuat‘evaluation . J -

State adviNory panel” -

Polictes and procedures far
Part-B funds '

Description of use of Part B tunds

12]1a 140
121a 141

J121a.142
121a 143
121a 134
1218 135
121a 146
121a 147,
121a 148

P

use of

21a 149

1212 130 Nondiscrimination and employ-
ment of, handicapped 1ghivid -
uals

1214 151 Additiod b anformation  of the
Siate educational agency pro-
1iles direct services

L%y Bttt 1oL Ageacy APPLIC ATIO N yomr

-’ GrNERAL — 7

1212 180 Subunssion of application

121a 181 Responsibilities
tional agency
The-excess cost requirement,

Meeling the excess cost requiie-

6f State edut i

121a 182

mnegnt ot .

1212 184 Enfess costs—computatiorn, of min-
mum amotints

L4 83 Compuiation Of excess (Ost~— con-
~olidated application'

1218 186 Excess Costs—hmiggtion on use of
Part B funds .

1210 184 Conseliddted apptcations -

12%a 101 Pavmengg undet consolidated ap-
plications , ¢

i2ia 192 State regulation of cohsolidated
applications - '

12:ia 103 State educational {YOuey approsal,

- -@isapproval ‘.
121219% Withholding o

LOCAL EOUCATIONAL AGENCY APPLIC ALIGNS—
«# CONTENTS ./

Child identification R
Confidentiality of personaily ideir-
, tifiable information, - C
Fyll edycational opportimity goal,
timesable? | AN
Facillties. personnel. and services .
Personnel development . ey,

. Priorities S

Parentiinvolyement .

Participatfon in regular education
‘progratns :

‘Pubslic control of funds* .

Excess' cost ' .
Nonsupﬁlqmm‘g >

’Co‘mpgmble services
Information—reports v
Records -

‘Public partieipation. *, .
Indlvidualized educaton prograni
Local pollci€s consistent with sta-
‘tute :

Procedural safeguards '

Use of Part B funde< .
Noxxdiscnm}nauon and employ- -
ment of handicapped individ-

- b uals
121a 240 Other rg

AprpLICSTioN Fr
'121a360

121a 220
1218221

-
1201a 222

121a 223
121a.224
1212225
1218 226
:ﬁx} 227

1212228
121a 229
121a 230
1212.231
12ia 232
121a 333
‘1212284
121a 245
1212436

"
1214.237
12Fa 238
121a 239

juiremersts”
M SECRETARY OF INTERIOR
.

Bission of gnnual ‘application,
oval N

Puplic participation
Ufe of part B funds
Applicable regulntions,

121a 261
121a 262
1214263

\

T
Pugric ParTicipATION, -

Pubjié hearings before aﬁuptm an
annupl, program plan

Notice 5

Opportunity to particlpate, com-

ment period »
- ¢ 3

.
.
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12la 8.5 ,Revlew uf public comnents beforéd
adopting plan. ,

i 'l.\ 284 Publication and mallablhty of,ap-
proved plan, )

Subpart C—Services -~

FREF APPROPRIATE PUBLIC EDUCLATION

1214300 Tuncliness for free appropriate.
pRikic education,

121a 301 Fre 1x)pmprmte public*

fhnmmethods and paymenis q

1212 402 Redidential placement,
121a 303 *Proper funetioning of
121a 304 Full educational op|

‘K®1x 305 Progmm options.

121a 306 Nomnacademic seyvice:
121a 307 Physical eduuatxgn

Prionires 1Ny THE Usg OF PaRT B, FL’{\DS

121a 320 Defimitions of *“first priority c¢hil-
' dren” and * second priorlty ¢hil-
dren” . e
Priorities. ‘
First priority chxldren-rschoox year
1977-1978, «
Services to other ¢hildren '
Apphication of local - educa’%ional
agéney to use funds for the sec-
i ond priority. .

’ 'xxmvmunmm:n EDUCATION PRgGRANMS .

1‘2:3‘340 ' Definition *

121a 341 -State educatiolal agency respon-

- sibility,

When , irdividualized education
programs mus? be in efiect

Mem\gs

Participants in meéungs

Parent participation.

Content of mdlvlduanzcd edua-
tion program.

Private schooi ptacements.. -

Handicapped children in .pa.rocmal
or other private schoojs. -

Individualized  edycation - pro-
gram—accoun tabmr‘ - .

rlug aids,

121a.321
121a 322

1212323
121a 324

121a 342

1214 343
121a.344
121a.245
A21a 346

121a 347
121a 348

121a 349‘

DIRECT SERVICE BY THE STATE En!ca*rm\ AL
B AGENCY N

Use of local educational agency
allocation for tirect-services.

Nature and locatlon of services.

Use of State educatfonal agency
allocation for dh‘ectqand support

s services.

12]12.371 State matciling.

121a 360 °

121a.361
121a 370

L M)
RULES AND 'REGUI:ATIONS
0
Staté educatlonal agenuy responkl-
Ui,
12m 452 me\:dxmt!onal agemy responsl-

121a 451 1214 58t

B3 l——_ -
l— it

Waiet rof reqluiemel
sypplementing an
with Part B funds.

regarding
upplanung

‘1218 453‘@ezcrmmauon of needs
. ciildren, snd types‘o} servlces
+121a 454

. x>n456‘
121 457

. Bisy.

Servicgrarrangenignts
12 xa‘455

Persontel.
Fqu&;mem ’

12} 458 Prohmmon of :x(zre'g:\uon

number of
e 121a 592

Differences in serviges to privato:
school handRapyed childi en”

,121a 580 Withholding payments «
A21a 591 - Re)nst'\tmg payments,
‘Public nqtice by State and-iocal
eduqation'\l agenctes.
Judicial review of Comumissionver's
,final action on annual prograp
‘ plan .’

‘121a 593

I ' ~

, SuBpart F—*State Admimstration
STATE WPUCATIONAL AGERCY

| 1219 459
riunity goal .

4314 500
'121n'.50i"
o
1210.502
1218.5Q5

A81a 508

121a 510

. »1¥a 512 "Timeliness and convenience of
V.

Funds*and property not to-henefit .
B pxxva}e sghool - . :
Existufg level ‘of Mistruetion |

121a 160 S ilta uw

Subpart E—-Pmcedural Safeguards

DiE Pnorbss PROCEDURES 'FOR PARFNTS sip
CHILDREN Tt - o * 323 602
Deéfinsthons of comem et ,ev.a\ma‘ i
tion *, and penoxln],‘v identm-
s ablel.

P ﬁm

i21a bzo

agencles ;
Opportuhny»io exanpue records :
Independent e(mcatlonhu evalua- ', 1314 650

~ 1212651
;:og‘no‘w.e parent cm;@em 4 121a 652
Gontent’of notice 121a 653
Impdrtial due process hearmg ‘
Imp#rial hearmg ofticer
Hearing rights. *
Hearing decisiom appeal
Administrative '\ppeal

review.

Civil action

1218603
1214 504

131a;606
1218 507

1218 509 e
mpartial 12870
121a.%01

B1a51l 1210 702

hearlifgs and xeviews,
121a 513 Child’s status during procecdlngs
121a 514 Surrogate.parents. -

Pnorsmx% TN tv.\wAnoN Pnocrmmns '
x

1%1a 580 +
1218.531
1218 532 .
1218533

™ia 534 - :
¢ . + 1218.709
LEAST ‘Rxsﬂnuﬁz ENVIRONMENT 121a 710

1218, :)5(! QGeneral® o, -
1213 551 Contmuum of ‘aitern
>, ments. «

121a 704
121a 705

1L21a 706
éneral‘ .
replacement evaluation

-Evaluation procedures. . ® . "
>lacement procedures. . 1218 708
eevaluation )

N

'place-

~12xa552 Placements oo .

1218.5 Nonacademic settings. *
121a.554 .Children .In’ public or 'prlva'te in-

-

121a 763

Rx-.wo\-amhnzss, GFNFRAL

Roapou\xbﬂn\ for all educational’

' programs. /<

Moniroring. gnd e\nt?mhon acth 1-
ttes. )

Adopen of compliamnt procedures

hd Est or‘ FUNDS -

Federal fumds for State admmise,
tration, +

General“ respon.sn)‘éxﬂy ot pubhc 121 5“ ‘}Allo“able COStS.

STATE ADVISORY PANEL

Establistiment .

Membeifiship. T
Advisory panel—functions.
Adyisory pantl—proceditres,

Subpart G-—Allocation of Funds; Reports

ALLOCATIONS

Special”

State,
State enttlemgnt, formnula
Limitations and exclustons
Rdtable rednctions,

Hottt harmless provision
Within-State distributlon. ﬂscah
year- 1978, o /
Wlthm-Stme distribution:

‘year 1979 and after.

deﬁnmon of the teim

fiscal

12Ia 707) Local educationst “agency, eutltﬁe-

ment: formula
Resgllocation of local educatlm:a]
agency funds. . *
Payments to Secretary of Interior?
Entitlements to jurlsdicuorfé
’ REPORTS | . -
Andual report of children sers’ed—
report requirement.
nnualreport of chikiren served—
information required ln the
report.

~ sstitutiong. 121a 752‘

121a 753

Annyal report of children served—
certification,

Annual report of chhidren served—-
criteria for counting children,

1213 704 Annual report of chitdren servedo-

1210372 : li‘;;}f,‘;ﬁ’;‘,‘,ﬁn°‘ ~2°’t“ppm“"“g 1212 555 Technical asststance and training
> : . 3 actly me:’ -

NE comgatnrwsxvz SYSTEM OF PERSONNEL 12“ 556 Monfitoring actlvxties

e © DrveropaseNt CONFIDENTIALITY oF ‘mrox,\xnxow
- ‘1311 880 Seope of system L N other _responsibilities of the
12)&,88& Participation of other agencies and 121a.560 Definitions. ’ ‘State” educational agency. v’
‘Institutionss.\ 121a.661 Nogice to parents. : . A °
1214 382- Inseryice training. ,121a 562 Access rights. . . o PENDICES ’
«1212.383. Personnet dévelopnient plan. »"121a.563 Record of-access . "Appencix A—Analysis of Final Regulation.

* . 1212364 Dissemination, * 1214664, Records on more thai one ¢hild. (46 CFR Part 121a.) Under Part B
1212.385% .Adoption of educationa) practives, 1218 566 List of types and 1°°“K‘°P5 -of in- of the Education of .the Handl-
1213:3\36 Evaluatlon. * - Feﬁg‘mﬂt‘oﬂ ,h . capped Act. .

1214 Technicalrassistance to local edu- N
1214 3\? cat,fonalltgssgencles Amendment of rocords Bt p!u‘ento Appendix B—Index to Part 121a.
b AUTHORITY: Part B of the Education of the

request .
"Subpart D—Private Schools

}‘{ANDXCAP“':D pCHILDRE: N PRiVATE S'cuoox.s opportunlty g hearing Handlcappe¢ ACt' Pub L 91—230 Tftlo W'

121a 570 as amended, .89 Stat. 7176-794 (26 US.0. 1411~

Resuls, of hearing.
PLACED OR REFERRED BY PUBLIC AGENCIES Hearing procéltires.
. v 121aB71 « 1420), unless otherwlse pot/ed 3,
. 121a 400 Applicabllity of §% 1218 401121 ~ 121a 572 . .
¢ . Subpart A—General' .

Consent
Safeguards. '
403. 1212.573
Responslbmty of Stdte educatlonal 1218674
- PunpoSE Appuccmn.n‘v AND GENERAL
PROVISIONS chuunons

Destructlon of lutormatlon
Chiidren's rights.
agency. 1214.576
Implementation lry State educa- 1214.576
§ 121a.1 ’Purp‘oso. .
The purpose of this part is: .

Enfércement.
Jtonal g onc .
el « OFFICE m EbUcATIQN Pnocynun}ia
(@).To insure that alPhandicapped

.Office of Educatlon -
121a.403 Dlacement of chndren by pa.rents
121'2.580 Oppdl;tunlty for a hearing. *
children have available to them a free

+HANDICAPPED me.mu'N IN PRIVATE Sca‘t.s
Nor Pracko or REFEHRED DY PUBLIC Aebrecrg 1218 581 Hearing pnnelg
‘1210 562 Hegrlng ‘procedures
. qappropriatq(public education which in-
« ¢ 9 . B \ . h

121&450 Appllcabmty o! §5 1213451 121&-
1218. 583 Initlal declsion; final declsion.
T . ~ R o -

. .
K . . * A

» ) . -‘\3‘.
FEDERAL REGISTER, VOL. 42, NO. 163—TUBSDAY, AUGUST 23,1977

ERTARNN

1212.566
1218.567

121a.568
121a 569 ,
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121a 401

"121a.402
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cludes special edueation and related serv-
ices to meet thelr unique needs, '
., tb» To 1nsure that the rights of
handicapped children ‘and their parents
are protected, Yy
t¢) To assist States and localities to
provide tor the education of all handi-
capped chikdren, and . .
5 «d)» To assess and msure the effectivé-
. ness of efforts to educate those children.

(20 USC. 1401 Note )/ - i

§ 1214.2  Applicability
and private ngencies.

)

v
to State, local,

() States This part applies to eéch,

o State tvhich* receives payments under
Part B of the Education of the Handi-
capped Act .

1bY Public agencies within the State.
The ahnual program plan is submitted by
the State educational agency on behalf
of the State as a .whole. Therefore; the
provisions of this part apply to al
cal subdivisions of the State thal are in-
volved m the education of handicapped
children. These would include: (1> The
State educatonal agency. (2) local edu™-
ational agencies and intérmediate edu-
tional iinits, (3) other State agencies
ang schooly (such as Departments of
Mental Health and Welfare and State
schools for the deaf or blind), and (4
State correctional facilities.
(¢) Priwvateschools and facilitics. Each
public agency m the State 1s résponsible
'for insuring that the rights and protec-
tions under this-part are given to chil-
dren referred to or placed i privale
schools and facilities by that publc
agency. '

‘(See §§ 121a 400-124a 403 )

(20 GSC 1412(1), (6)3 1413(f); 1413(a)
(4) (B).) . P .

Comment The requirements of this part

-

a °° 8re binding on each public agency that has

|

direct or delegated authority to provide spe-
¢lal education and related services in a State
that recelves funds ulpder Part B of the Act,
regardless of whether that agency 15 =

~ Ing funds under Part B.

«

Al T b

§121a.3  General provisions regulations. |

Assistance under Part B of the Act is
subject to Parts 100, 100b, 100¢,"and 121
-of thiis chapter, which include definitions
and requirements relating to fiscal, ad-
ministrative, property management, and
other matters. . . )

(20 U SKC. 1417¢b) ¥ *
' DEFINITIONS ¢

-

'

Comment Definitions of terms that are
used throughout thegse regulations are in-
cluded In this subpart. Other terms are
defined in the specific subparts in whigh they
gre used Below is a Jst of those terms and

he specific sectiong/and subparts in which
 they are defined; . )

Cchisent (Section 121a.500 of Subpart E)
Destruction {Section 121a.560-0f Subpart E)
Direct services’ (Section 1218.370(b) (1) of
Subpart C) *,
Evaluation (Section 121a.500 of Subpart E)
First priority children (Section 121a 320(a)
of Subpart.C) i .
‘Independent educationgl evaluation (Sec-
, tion 121a.503 of Subpirt E)
IndividyaHzed education program (Sgction
* 121a.340 of Subpart C) , ®

w . .

4o

i,
l

| ]
b

“
\

RIC ’

* ‘

i) . "

»

hitr-" -
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Par.tlclbating agency (Sectlon/ 121a 56‘0 ot

, Subpart B)
Personally identifiable (Section 121a.500 of
Subpart E)
Frivate school handicapped children (Sec-
* tlon 121a.450 of Subpart D)
—¥Puhlic expense (Section 121a 503 of Subpart
E) . .. '
: Seéend,priority,children (Section 121a.320(b)
of Subpart C) e
Special definition of *State” (Sectlon
1218.700 of Sufpart G) .
Support services (Section 121a 370(b){2) of

Subpart-€) ~
§ I21a.1 Free appropriate public edu-
cation. - . .

As used I1n this part, the term “free
appropriate public education”

- - )

which. '

(X%

comitant impairments (such as mentally

«Tetarded-blind, mentally retarded-ortho-

means -
special education and related services

(@) Are provided at Public expense, un-'

der public supervision and direction, and
without charge.

(b) Meet the standards of the State .

édducational ageney, mclpdmg the re«

quirements of this part.

¢y Include preschool, elementary
school, or secondary school educatton in
the State involved, and

fd» Are provided in conformity with

an mdividualized education progrgm.
r

which meets the requirements unde
§¥ 1212 340-121a.349 of Subpart C.,

(20 U 5,G. 1401(18) )
§ 1210.5 Handicapped ehildren.

ta) As used in this
“handicapped children”
children jeyaluated in accorgance with
§§ 1212.530-121a 534 as being nrentally

!

retarded, hard of hearing, déaf, speech or health factors:

mnpaired, visuallwhandicappéd, sexiously
emotionally disturbed,
impaired, other health impairedr deaf-
blind, multi-handicapped, or as having

orthopedically satisfactorys

pedically® impaired, gtc.), the combina-
tion of whieh causes such severe edji-
cadional problem§y that they cannot be
accommodated in special education pro-
grams solely for one of the imparrinents
The term "does not include deaf-bhind
children. ' ¢
(6) “Orthopedically -1impaired” means
a severe .orthopedic impatrment which
adversely affects a child’s "educatonal
performance, The term includes imparr-
nments caused by congenital - anomaly
te g, clubfoot, absence of some member,
gle), impawrments caused by disease
te.g. pohomyelitis, bonz tuberculosis,
etc.), and impairments from other ¢auses
te g, cerebral palsy, amputations, and
fractures or
tudes).

(5) “Multithandicapped’ means con- ,

[

burns which cause contrac-

(7% “Qther health impaired” means.’

Lmited strength, wvitality or alertness,
due to caromc or acute health problems
such.as a heart condifion, tuberculosis,
rheumatic fever. nephritis, asthma,
sickle.cell anemja, hemophiha, epilepsy,
lead poisoning, leukemia, or .diabetes.
which adversely affects a child’s eduga~
“tiondl performance. .

(8) “Seriously emotionally disturbed”
1s defined as follows; f i

(1) The terin means'a condition ex-
btz one or more of. the followrng
characteristics over a long period of time

part, the*term and to a marked degree. which adversely-
means' those affects educational performance: ¢

(A) An inability to.learn which can?
,ls(_)t_be explained

*(B) An inallilty to build or maint;m
interpérsonal relationships
with peers and teachers; | ’

(C) Inappropriate types of behdvior or

specific learning disabilities, who because feelings under normal circumstances;

of those impairments need special edu-

cation and related serviees.

v (b) The terms used if this deﬁxﬁt,ion .

are defined as follows:

(1) “Deaf” means a }Ke;‘:ing impalr=
ment .which is sg $evere that-the child
is impaired in dbrocessing linguistic in-
formdtion through.hearmng. with-or with-
oul amplification, & hich adversely affects
educational performance.

(2) “Deaf-blind” means concomitant
hearing and visual, impairments, the
combination of which causes such severe
communication and other developmental
and educational .problems that they can-
not be accommodated In special educa-
tion programs solely, for deaf or blind
children.

(3) “Hard of hearing” means a hear-
ing impairment, whether permanent or
fluctuating, which adversely affects a
child’s - educational performance but
whicir is not included under the defini-
tion of “deaf” in $his section. - "

(4 *‘Mentallg tarded’ means/s
fcantly subaver: general ‘intdllectual
functioning existing concurrently with
deficits in adaptivg behavior and mani-
fested during the developmental period,
wHich adversely affects a child’s edlica-
tlonalopertonpance.

.
.
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(D) A general pérvasive mood of un-
happiness or depression; or . "

(E) .\A tegndency to develop physical
syinptoms or-fears associated with per-"
sondl or school problems.

. G The term includes childfen who
are*schizophrenic or autistic. The term
does not include children who are so-
cially maladjusted. unless it is deter-
mined that they are
. ally disturbed. o

(9)  “Specific leapning disability”
meagns a disorder in ohe or more of the
. basic psychologieal processes involved in
understanding or n ,using language,
spoken or written, whith may marifest
itself in an imperfect ability 6 listen,
think, speak, read, write, spell, or tod
mathematical calculations. The termh in
cludes such,\conditions as perceptual
handicaps, bral injury, minimal brain\
disfunction, dyslexia, and davelopmental
aphasia The term does nbt include chyl-'
dren who have learning problems which |
are primarily the result of visual, hear-
ing., or motor handicaps. of mental re-*
tardation, or of environmental, cultural,
or economic disadvantage.” . -

€10 “Speech impaired” means a com-
munication disorder, such aswstuttering,
impafred articulation, a language im-:
palrment, or.a voice impairment, whigh

. . ¢ hid
. [N

. -
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. adversely affects a Llnlds cuuwtxoual
per'ormamte
(1D “Vismally lmpdu apped meam a
visual unpairment witich, even wath cor- -
¢, lection, adversely.a cts a child’s educa-
uional perfgrmance, {l“he term 1ncludes

both b! lrtrr seémb '\nd\blmd ciuldren

20USC 01, (1a1\ ‘

§ 1210.6 Include.s o .

As used® m thi part, the temn- "in-

clude™ means that the items named-are

. not all of the possible items that are cov-
ered, whqther like or vnhke the ones
» , Dhamed.

t20USC 141'711)) ) D
. Y
<" 7312147 * Intermediate,cducadional unit?

As used in thX part. the.erin “inter-
niediate educatignal umit” pleans any
pﬁubhc authority, other than a local edu-
cational agenty, which® PR

(a) Is under the general supenvision
of a St edueational agencys
_ (b tablished ty State law for the
purpose of providing free public educa-
.tion on a regional basis; and

«¢) Provides special education and rg-
lated services to handicapped children
within that State.

120 US C 1401(22}))

[

-

k4

>

§121a.8 Local educational agenes.

fa) As used in this part. the term
“local educational agency™ means a pub-
lic board of education or other public
authority legally constituted "within a
State for.either admimstrative conbrol
or direction of, or to perform ga service
. function for public elementary or second-
ary schools in a city. ¢ounty, township,

; schoal district. ‘or other political subdi-

' viston of ,a State, such combination
- of schapl districts of counties as are rec-
ognized in a State as an adnfinistrative
agency for its public elementary or sec-
ondazz-schools. Such term also includes
any dther public institution or agency
having administrative cont,rol ay# direc-
tion of a public elementary or secondary
school.
tb) For the purposes of this part, the
term ' local educational agency' also in-
cludes intermediate educational units.

(20 US C 1401(8) )

+

§$1214.9 Native l;mg‘n.n;:( .

. As used 1n this part, the term “native

. language” has the meaning given that
term by s¢ction 703¢a) (2) of the Bilin-
gual Edudation Act. Wwhich "provides as
follows:

Thé terh - atue language”, "when used
* with fefer¢nce to a person of Hmited English-
speaking ability, means the language nor-
mally used by that person, or In the case
of a child, the language normally used by
the paiénts of the child.

U .

" (20 USC 880b11(a)(2); 1401(21) )

CommMent Section 602(21) of the Educa-
tion of the Handlcapped:Act states that the
term “native language” has the same mean-
ing as the definition frorh the Billingual Edu-
cation Act. (The term is used in the prior
notice and evsluation sections under § 121a.-
505(b) {2) arid § 1218 532(a) (1} of Subpart

1 >

' accordnnce with

>
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E ) In using the term, the Act does nol pre-
wm,\thé followdng means of communication:
11y In all direct contact with a chid
(including evaluation of the child), com-
municadon would be In the language nor-
mally used by the child andgnot that of the
paretrits, n\mere is a difference betweeny Jhe
two o«
(2) I a ])\bull 1> deat ur bimd, or hds no
“nuon language, the mode of cummunia-
ation would be¢ that pormally used by ihe
pe?‘s(m i:u;} as sign language  bhrasile, m
oral commynication)

§.121.00
As vsed m this p'alt the term p.uem

Pare nl

»
m(am \ parent. a guardian. a person

acung as a parent of a child, or a surro-
gate parent whd lns been appomted m
§ 121a 314, The term
does. not include t'he State 1f the cluld
1s a ward of the State

(20U SC 1415.) :

-

Commient. Théttogm Tparent” s defined
to mclude persons ctmg m the place of
a parent, such as a grandmother or step-
parent with whom a child lives, as well
as persons who are legally responsible for
a child’s welfare.

§ 121a.11

As used in thi§ part, the term “public
agency” cludes the St: te educational
agency, local educational agencies, ihter-
mediate educational units. and any other
political subdivisions of the te which
are responstble for providin educatgon
to handicapped children.- «

120 USC 1412(2) (B), M412(6). 1413@)’)
§.12k.12  Qualified. ~s§,,‘

As used n ghis part, the term * quah-
fied" means that g person has met S}at,e

»
Publi¢ agency.

A

educational agency, approved or recog-. provid

nized " certification, licensing, regist

tion. or other comparable requirements
which apply to the area in whici\ he or
she 1s providing special education or re<
lated services. .

(20 USC 141Th) ) e

ol

§‘ L‘Z]u 13 Related senvjeesge=%,
‘a1 As used in this part, the wmi ‘re-

lated services” means transportwtxon and
such deyelopmental. corrective, and,other
supportive services as are reéquijred to

*assist a handicapped child to™ henefit

from special education, and urcludes
speech pathology and audiology Dsycho-
logical services, physical and, occupa-
tional therapy, recreation, early ident:fi-
cation and assessment 9f dlsabxhties in
children. counsehing services,” and medi-

" cal services for diagnostic of evaluation™

-purposes. The tefm 7;1lso~1pcludes school
health services,.social werk servicés in
schools and pment counseling and train-

<b) The’ terms used in thuy., deﬁmtlon
are defined as follows:

(1) “Audiology”’ includes:

(i) Identification of children Mm
hearing loss;

i) Determma,t!on of the range, na-
ture, and degree of hearing loss, includ-
ing referral for medical opjother profes=
sional attention for the habilitation of
hearlng - )

’
"

’

= »
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Ny Pxovxsxon of habxlxtamé detivities
such as lmguage habiitation. auditory
tramng, speech reading tHp-readmg).
hearing et aluation. and speech conserva -
uon,

i Creation<and administiations of
programs tor prevention of hearing loss;

v Counsehing angd guwdance of pupils,
parents, mq\uuhczs{regmdmé hearmg
lo~ and €

v Deteinnnation of the thld s need
for grouy and mdiidual amplification.
.selecting and fittng an appropriate Zl.ld

. and evaiuaung the en‘cctn'enexb of am-
Phficaron

2+ ~“Counsehing $érvices"” nieans-setv-
1ces provided by qualkfied social workers.
psychologists uxdance counseloxs or
.other quahﬁed personnel.

3 Early dentification” means the
mplemenfation of atormal plan for
dentifymg a disability as ear ly as pos~
sible in a child’s Iife.

14) “Medical services” means servxqes
"prov ided by a licensed physician to de-
termie a child's medically related
handicappmng condition-which results in
the child's need for special education and:
related services.

31 *Oceupational therapy” mcludes

1 Improving. developing or restor-.
mg functionls mmpaired or lost through
illngss, myury, or depryvation; . .

), Improving ability to, perform
tasks tox andependent functiomng when
functjons are impaired or lost; and

a1 Preventipg, t.hrough\ezu]y inter-
vention. mittal or further impairment or
1gss of function.

«t6) “Parent ccunseling and “tramug’
means.assisting parents in understand-
ing: the&specml needs of their child and

-

g parents with & mformation
about.child development;

(7) “Physical therapy’ means servicts
pxovlded -by 4 qualified physxcal thera-
pist.

J8 “Psychological - sexvxces include

*h* Adminster mg psychological and
educational tests. and‘other assessment
procedures; .

(111 Interpreting asseSsment results.

1 Obtaining. integrating, and mtex—
preting information about child behavio
and conditions relating to learning, ,

(v) Consulting with other staff mem-
bers in planning school programs to meet .

*the special needs of children as indicated
by' psychological tests, interviews, and
behavioral evalpations; and

tv! Planning and managing a program
of psychological services. including psy-
chological, counseling [or clnl‘,dren and
parents.

(93 “Recreation” mcludes.

i1y Assessment of leisure function,

i) Therapeutic recreation services,

i) Reereation programs in schools
and comnunity agencies; and- .

4iv) Leisure education. °

10 "School health services ' means
services provided by a qualified school
nursé or other qualified person.

t11) ,“Social work sexvxces m schools"
include:

(1) Preparing asoclal or development-
al history on a handicapped child:

*
s\



' Group and indeuﬂ counsellng
with the child’and family:
(i Working <with those problems fn

N RULES: AND REGULATIONS

[

cation, heme instruction, and mbbm‘\
tion in hospitals and Institutions.
(2)* The termn includes speech pathol-

4 child's hivig %situation (home, sghool, . ogy, or any other related service, if the

i 1 commuiiiy) that mffect the childis '
ustmeng m school, and
fin ot Mobilizing school-fmd commtmxty
Mrces to enable the child to recelve

»anvemim benefit from his or her educa-
"'l(ll progam. t.
> ¢ “Speech’ patho)ogy mcludes‘

1+ Idenufication .of children with
o och or language disobdars;s

‘11 Diaghosis and appraisal of spe-
St speech or languagel disorders.

1 Referral for inedicdl or other

:0fessional attentlon‘necessqry for the
I 4 olitation of speech or language dis-
ardens,

v Prov.sions of speech and lan-~
"1 e services for the!hablitation® or
“m.mon of comxpunicatlve dlsorders,
ad

vy Counselmmg and guldance of pa-
ifts children. and teachers vega¥ding
gee( h aAd languag® disorders

131 "Transpgrtation” includes-

‘1 Travel to?nd from school and be-
L~ een schools, :
«11) Travel 1 ang
b ddings, and W

‘u1) Speclalized equipment gsuch as’
special or adapted busgs, hfts® and
tamps, 1f tequired to proude special
transportation for a Inndxcapped child.

20Usc 1401(17) ) °

Cuinment me respect to related serv-
wes the Senate Report states

around school

The Commuittee bill provides a definitlon
vl relaled services,” makmg clear tmt all
~u. h relared services may 'not be required
for each Individual child and that such
te:m ncludes early ldentlficatton and as-
sessment of handlcapphig condittons and
ihe provision of services ¢o0” mintmize the
, elfel s of such condltions

1Senate Report No. 94-168, p 12 (1975) )

‘The list of related sertices is not exhgustive
aud may includé other developmental, cor-
te Lioe, or supporlive services (such as artis-
tiv and cultural programs, and art, musle,
and dance therapy), If they are requlred $o
assist & handicapped child to beneflt from
~pecial education .

Lucre are certain kinds of services which
might be provided by persong from varylng
professional backgrounds and with a varlety
uf upetativnal titles, depending upon re-
Jraetutents 1o individual States For exp ple,
rrunseling segvices might be providdd by
social workers, psychglogists. or giyldance
counselors, and psychological testing might *
be done by qudlmed nsychologlcal examlinerg,
psychometrists, or psycholoélsts depending
upo.: State standards

Each related service defined under this pant
may Include approprlate adminlistrative and
supervisory activitles that are necessary for
‘program®planning, management, and evalua-
tion . .

§ 121a.1t  Special education.

(aj)tlr As used In this part, the term
“spegial education” means specially de<

ent, to meet the unique needs of a handi-

cagpped’ child, including classroom
instruction, instruction.in physical edu~

.

service consists of speclally designed in-

ruction, at cost to the parents, t8
meet the unique needs of a handjcapped
child.send is considered “special educa-
tlon” rather than a “related service” un-
der State standards.

(3) The term also includes vocational
education 1if 1t cdnsists of speclally-de- «
signed mstruction. at no cost to the par-
ents, to meet the unique’ needs of a
handicapped chld.

(b) The terms in this definition are
defined as follows:

(1) “At no cost” means that all spe-
clally designed instryction is provided
without charge, but does notpreclude in-
cidental fees which are normally charged
to non-handicapped stydent$ or their
parents as a part of thefregular educa-
tion progran.

(2) “Physical education” is deﬂned 2y g

follows:
« (Y The term means the d;velopment
of: .

(AY Physical and moter fitness:”

(B) I“undamental moter skils and
patterns, and

(C) Skills In aquatics, dance, anfd in-
dividual 2nd group games and'sports (in-
cluding intramural and lifetime, sports).

(1) The term includes special physical
education, adapted physical education,
movement education and motor develop-

ment. R
(20USC 1401(16) ) . v

-~ (3 “Vocational education” means

organized educational programs which
.Aare directly related to the preparation of *
individuals for pald or unpald employ-
wment. or for additional preparation for
a career requiring other than a baccalau-
reate or advanced degree . .

(20USC 1#101(16) )

»

Commnient (1) The definition of ‘special
education” ls a partlcularly important one
under these,regulations, since-a chlld Is not
handlcapped unless he or she needs speeial
education ySet the definition-of—“hand{-
capped children” In sectlon 121a 5.) The defi-
nitlon of “related services” (section 121a13)
also dependsfon this definitlon. sinice a re-
lated service must be neces:;;!ry for a child to
benefit from special edyeatlon. Thereforé, If
a child does nwt need sptetal education, there
can be no“related services,” and the chlld
(because not "handlcapped™)_1s"not cover;d
under the Act
¢« (2) The"above definltion o("' vocational
education Is taken from the Vocatlonal Edu-
catlon Act of 1963, as amended by Pub. L.
4-482. Under that Ach "vocallonal éduca-
tlon” includes Industrial arts and consumer
and homemaking edqucation p'rograms

§ 121a, la

<

State,

As used ih this part, the' telf'n “Stat,e" -chapter through the £

means each ¢f the several States, the

N and Locil Applications  «
ANNUAL PROGRM{ PLANS~GENERAL.
§121a.110  Condition of assistance.

In order to recelve funds under Part
B of the Act for any fiscal year. a State
must submit an annual program pPlan to
the Commisstoner through 1its State edu~

cationdl agency. -

(20USg 1232¢(b), 1412, 1413 )

§121a.111 Conlcnh of plan. <.

Each annual program plan ‘thust con-
“tain the pro»mons required n this sub-
part, ,

(20 USC. 1412, 1413, 1232¢ b))
§ 1214.112  Certifieation by the State

oduc:nlmnalﬁ'a?t‘nu and  attorney
gzeneral.

Subpart B—State Annual Program Plans

.

v
Each annual program plan must
include: .
(a) A certification by the, offiter of the
tate educational agency authorized to
submit the plan that

(1) The plan has been adopted by the
State educational agency. and

(2) The plan is the basis for Lheropex a-
tion and admlmsumlon of the activities
to be carried out, in that State under Part
Bof the Act; and .

(b) A certification by the State Attor-
ey General or ather authorized State
legal'officer that:

(1) The’State educational agency has
authority’ under_State law to submit the
plan and to administer of to supervise the
administfation of the plan and *

(2) All plan provisions ‘are consistent
with State lawv.

(0UTSC 1413) )

§ 121a.113 Approval;.disapproval,

(a) The Commissiofier shall appfove
any annual program plan which meets
the requirements of part and Sub-
part'B of Part 100b of this chapter,

(b) The Commissioner shall disap-
prove any annual program plan which
does not meet those requirements but
may not ﬂmlly disdpprove a plan be-
fore giving reasonable notice and an op-
portunity for a hearing fo the State ed-
ucational agency.

{¢c) The Commissioner shall use the
procedures set forth in §§ 121a.580-121u -
583 of SubpartFE for a hearing ugider
this “seation,

(20 UB.C. 1413(c) ) ‘-__,}' '
§ 121ad14 Effcctive pc-rnod o(’ annual
program plan,

(a) Each annual progranb flan is ef-
*fective, for a period from- the date it bes
comes effective under § b.35 of this
wing June 30.
(bJ The Cowggnissioner may extend the

-

District of Columbia, the Commonwealth &ffective ‘period of an annysl program .
sighied instruction, at no cost to the par- of Puerto Rico, Guam, American sarﬁb’n “plan, on the reguest.of a Sta.k}]
_the Virginia Islands, and the Trust Ter—plan meets the requirements of this p

ritory of.the Pacific Islands.
(20U SC.1401(6) ) e
1 -

v
.

qu Part B of the Act.
(20 U.SC. 1413(a), 1232¢(b).)
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+ ANNUAL PruckaM PLANS —CUNTENTS
& ,1214.120

@ Each annual program plan must
1adlude procedures which insure that the
rgquiements i 8§ 1217 280- 1"1:1 284 are
“met st

o b Eadh annual prograin plan niist
alsu tiiclude the following.

1y A statement describing the meth-
uds uised by the State ediicational agen-

provide notice of the public Hear-
mgs ox!xe annual program plan, The
statem must.-include

1t A copy of each news release and
advertasement used to provide notice,

‘i A list of the ren spapers and other
media 1n which the State educational
wgency annownced or publxshed the no-
tice, and

Public participation. .

was announced or published.

12) A list of the dates and locations
of the'public hearjngs on the annual
program plan. .

3) A sumn’™® of comments received
by the State edutational agency and &
description of the modifications that the
“State educational agency has made in
the annual program plan as a result
of the comments.

(4) A statement describing the meth-
ods by which the annual program plan
will be made public, aTter its approval
by the Comimissioner., This statement
must include the information required
under paragraph (b1 of this section.

20US.C 1412(7) ) L

§1214.121 Right to a'frec appropriale
public edneation,

(a) Each annual program plan must
include 1nformation which shows that
the State has in efféct a policy which
insures that all handicapped children
have the right to a free appropriate pub-
lic education within the age ranges and
timelines under.§ 121a,122.

tby The mformation must include a
copy of each State statyte, court order,

+ State Attorney General opinion, and
other State document that Shows the
~ource of the policy. .

t¢) The 3nformat10n must show that
the policy:

- 1)-_A plies to all public agencies in
the Sta

2 Applles to all handxc'ﬂmed chxl-
dren;

(3) Implements the priointied estalb-
lished under § 121a.127(a) (1) of this sub-
part; and

(4) Establishes timeines for imple-
menting the polhicy, 1in accordance with
Y 121a.122.

20 USC 1412(1)12) 1 B) "

5 121a.122  Timcliness and ages for free
appropriate publicveducation.

ta) General. Each annual program
plan must-mclude in detail the policies
ahd procedures which the State will un-
dertake or has undertaken in order to
- msure that a free appropriategpublic edu-
cation is available for all handicapped
thildren aged. three through eighteen
within the State not later thail Septem-

6, 113113 )
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.ber 1, 1978, and for all handlcapped chul-
dren’ aged three through twenty-one
within the State not later than Septem-

ber 1, 1980. )

\b) Documents relaimg to tunelmes
Each annual program plan must include-
a copy of each statute, court order. at-
tormey general decision, and other State
document which demonstriites that the

! State has established timelines in accord -~

ance with paragrapp ra) of this section-

¢y Exception.
paragraph (a) of this seetion does not
apply to a State with respect to handi-
capped children aged thrce. four,-five,
eighteen. nineteen. twenty, o1 twent -
one to the extent that the 1enuuement
would be inconsistent with State law or
_practxce or the order of any court, re-

. Specting public education for one or 1gore
) The dates on whxch the notice
l

of those age groups in the State. *
wd) Documents re}atmg to e.rch‘mon‘
Each annual program plan must’

(1) Describe in detail* the extent to
‘which the exceptjon in paragraph (c) of
this sgction applies to the'State, and”’

(2) Include a copy of each State law,
court order, and other document which
provides a basis for the exception.

(20USC 141212)(8) ) \ .

§ 121a.123 Full (‘dll(.\lmn‘nl (m[mrlmuly
goal.

Fach annual prog)lam plan must in-
clude, in detail the 'policies and proce-
dures which the State will undertake, or
has undertaken. in jorder to insure that
the State has a gpal of providing full
educational .oppor unity to all handi-
capped chudrend aged Jbirth sthrough
twenty-one.

(20 USC 141202}

) )

\ “

§ 1210124 Fall (‘dl!‘c.lllﬂll lnmmrlmmy
gu.ll-—d.n. requirene u‘l‘\

“The requirernrent .

Jations, and the child is a

. .

< §2481

e Tie dala 1€quued by paragraphs
taN«th, and ¢! of tlns tection must be
provided: e 2t

(1) For each dxsabmty category (ex<
cept fur (hildren aged bnth through
two!. and

12y For each’,of tgxe followmg age
ranges birth tthl]”h wo, three through
five, six through seventeen. and eightcen
throulh twdnty- one :

-/
(20 U Su(Y 141242) «A

Comment In Part B of the &ct, the terin
“disability” is “ised mterchabgeably with
*handicapping condition’. For cousistency-
In this regulation, & child with a - ‘disability
means & Lhid with olg of the lmpairmeiite
listed in’the defilittion oOf 'haudtmpped chil-
dreis i § 12a 5. if the Jhid necds sPeetal
education Becaude of the lmpairment In

essenee, there §s a. continuum of impair -~

ments When an impairment s of such & na-
ture that the child needs special cducwtlon
1t 1s referred to as 8 disability in these rcz,u y
haudicapped
ehild.

Stafes should note t{"\t data required
under this section are not to he transmm(d
to the Commissioner in personally identifi-
able form. Generally. except for such pur-
poses as monitoring and auditiiy: neither
the States nor .the Federal. Government
should have %0 collect data under thys part -
personally identifiable Tormn

§ 121a.125 Full &lucational opportonin
soal—timerable.

" (a) General requir¢ment Ea‘f:h apnual
program plan must contain a detailed
timetable for accomplishing. the goal of .

. providing full " educational opportunity

—

for all handicapped children.
tb) Content of timetable. (1) 'The time-
table thust indicate what percent of the _

** totai -estimated number’of handicapped

children the Stabe expects to have full
educational opportunity m each sucteed-
ing school year.,

(2) The data required under this para.

Begmnmg with school year 1978-1979. #;raph must be provided.

ach annual program plan mtust contain,
the followlng information’

(a) The estimated number of handx-
capped children who need special edu-
cation and related services.,

¢b) For the current school year:
t1) The number of handicipped chil-

‘dren aged birth through two, who are

receiving special education and related
services; ant

(2) The ndmber of handicapped thl-
dren: .

1 Who axe receiving a fiee appro-
p;‘xate public education.

(11* Who need, Rut are not recerwving a
free appropniate public education,

() Whosare enrolled it public and
pnivate jinstitutions who are receiving a
free appropriate public education, and

t1vy Who aie enrolled in. public and
yp1lvate mstitutions and are ‘not recelving
a‘free approprxate .public education.

{cJ The estimated numbers of handi-
capped children who are expected to re-
cetve spgcial education gnd related serv-
ices during the next school year.

«ds A description of the basis used to
determine the data requised under this
section,

-
.

41) Fot each disabihty catesory (ex-
cept for rchildren aged ‘birth through
two).and

a1 For eah of the followmg age
ranges. birth through two, three through
five. s1x through seventeen. and exght’cén
through twenty-one.

.

I

(20 USC 1412(2) (A) ) ¢

AN

[ Jo

P

§ ) 210,126 Full edueational opportunity
poal—{acilitics, personncl, and sc¢ Ty~
|(( ) . v ’

o) General requirement. Each annual
program plan mugst include a 'description
of tht kmd and number of {acilities. per-
sonnel. and services necessary through-
out the State to meet the goal of pro-
viding full educational opportumty for .
all handicapped children. The State edu-
cational agency shall- mclude the data
requuned under paragraph (b) of this
sectioll and whatever additional data aie
necessary to meet the requirenrent, | ¢

Mb) Statistical description. Each an-
nual program plan must mcludc the fO{
lowing data.” .

11) The number qof additional special
lass’ teachegs, resouice room tea,chers
and itimerant or consultant teachers
needed Tor each disability category and

N - ‘ , [ ] [ . . PR ,
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[ .
v 'the’ number of each 6f these who are
currently employed in the Stat®.

*2) The number of other additional
t ersonnel needed., and the number cur-
. rently employed in.the State. including
~-hool psychologists. school social work-
e occupmionaL therapists, physical
therapists, teachers,

home-hosmtal
speech-lghguade - pathologists. audiolo-
elsts teacher aides yocational egucation
teachers, wotk study coordinators, physi-
cal o(lucatgon teachers, therapdutic rec-

<« ‘reation specralists. diagnostic personnel,
supervisqrs. and qther mmstructional and
non-nstructional staff.

3) The total number of personnel re-
ported under paragrapk (b (1) and (2»
of thissection, and tlgwa_xy costs of
those personnel ¥

(4 The number and kind of facihities
needed {§relrandicapped children'and the
number and kmd currently in use in the
State, includipg regular classes serving
handicapped - childien, self-contained
classes on a regular school ‘campus, Te-
source rooms. prindte special education
day schools, public special education day
schools,, private special gducation resi-
dential schools, public special education

sidential schools,” hospital programs.
occtypational therapy facilities,* physical
tharapy facilities, publ:ic sheltered work-
shops. privatd shélered woikshabs, and
other types of facilities, iad
“t5) The total number of Lransportation
units needed for handicapped children,.
the numbet of transportation units de-
signed for- handicapped children which
. are jn use m the State, and tiie number
of l%andleappbd children who use thesé
units to benefit from special education.

+ (cv Dafq'categornies The data required
‘under paragragh (b of this seciol must
Jbe prowided as follows . -

1) Estiinates for setving all handlg
capped children who requure special edu-
' cation and related sefvices,

(2» Curpent year data, based on the
actual numbers of.handicapped children
receu'/mg%)ccial education and related
.‘se'r)-iges (as reported under Subpart
. an .

e } Estimates for tlie next school year.

‘dY Ratfional?> Each 'annual program

plan must include a @escription of the

means used to determine the number
.and salary costs of personnel )

2B UsC 1412(2) (A) )
< §1210.027  Priorities. .
(a) General ¥equirement, Each annual
program plan must incfude information
* which shows that:
(1) The State Has established priorities
whigh theet the requirements tnder
§§ 1212 320-121a.324 of Subpart C.  *
(2) The State priorities meet the time-
lm(els under §121a122 of this subpart,
ant .
13) The State has made progiess in°
&, meeting those timelines. T
A 1b) Child data. (1) Each anngal pro-
gram plan must show, the number of
handicapped children known by the

. RULES AND- REGULATIONS

.q
priority groups named in §§ 1212321 of
Subpart C: - : {
¢ (D Bydisability catepary.and .
+ (2) By the age ranges mn § 121a 124 ¢)
(2) of this subpart.

cy Acturties. and . resources * Each
annual program plan must show for each
of the first two priority groyps:

(1) The programs, servites, and act)vi-"
ties that are bemg cairied out.in the
State, .

t2) #fhe Federal. State, and locpl re-
sources that have been comnntted during
thie current schibdl year, and .

(3) The prograns, serxices, activities,
and resources that are to, he provided
durmng the next school year, o

(20U S C 1412(3),), .-
§ 1214128 ¢

" ldentification, location, and
v duation of handicapped Shildren.

(a) General requirethent. Each annual
proglam plan must mclude 1 detail the
spolicies and procedures which the State
will unidertake or has underthken to in-
sure that: - - [
(1Y All chuldren who are handicapped,

(6 Describe the mefholi the'State uses -

to determine which children are cur-
rently recelving special education and re=
lated services and which children are riot
recelving. special education and related
services. . R .

(20U SC 1412(2;(C)) co °

Coment The State Is respousible for in-
Suring that all handicapped children are
identified, located, and evhluated, Including
children in all public™anll private ngepdies
and-institutions in the State olJgction and
use of data are subject to the Jconfidentiality

Jrequirements in §§ 121a 560-121a 5%,

§1212.129  Confidentiality of personally
Jddegtufiable informgtion.

ta) Edch annual program plan must
mclude in detan the policles and proce-
{iures,which the State will undertake or
1as 'undertaken in order to, insure the
protection of the confidentrality of any
bersonally identifiable information <ol-
lected, used, or mmamtained under tlus

part . . . c e

(b) The Cohimissioner shall use the
ciiteria m §§ 121a.560-121a.576 ‘of Sub-

regardless of the severrty.of theit handi- P2t E to evaluate the policies and pro-

cap. and whe are i need of special edu-
cation and related ‘services are identified,
Iscated. and evgluated: and

(2 A practical method Is developed
arid nnplemented to determine which
children are currently recelving needed
special education and related servick,
and which childrén are not currentlg rd*=
ceiving needed special education and r
lated services.

(b) Information Each annual program
planmugt: i

(1) Designate thie State agency -(if
other than the State educational agency)
respunsibie for coordinating the plan-
ning and implemerntation of the policles
and procedures under paragraph (a) of
this section, o .

(2) Name each agency that phrtici-
pates s the pldnning and implementa-

.

cedures of the State under paragraph®
(at of this section. R

(20°Us ¢ 1412(2) (D)), 1417(c) ) -

. Comment The confidentiality ,rcgulgtio\uq
were published In the FEpERAL REGISTER in
final form on-February 27, 1976 (41 PR 8603~ «
8610), and met the requirements of Part B
of the Act, as dmended by Pub. L. 94-142.
Those regulations, arg _intorporated in
§ 121a 560-121a 575 of Subpart E.

§ 121}\.130 Jndi\idlmlglcd odu('nli;n

gr.lme.. . » M

(ap Each annual program l{lun must
Include information which shaws that
each public agency in the State main-
tains records of the individualiced edu-
cation program for -each handicdpped.
child, and each public agency estab- -

D as provided in Subpart C. °
ﬁ;’ﬁ;&gﬁgﬁéﬁg;pe nature &nd ex:ent (b) "Each annual program plan must
(3).Describe the extent ich; s include:

Gl .
* ") The activitles described in para-

graph (a) of this section have been
achleved under the current annual pro-
gram plan, and .

(i) The resources nameg for these ac-
tivities in that plan’ have bé® used;

(4) Describe eaof type of activity to be ¢
carrsed out duging the next schbol year,
includmng the role of the agency,named
inder paragraph (b) (19 of this section,
timelines for°‘completing those activities,
resourges that will be used, and expected
outcomes; . . .

(52 Déscribe how the policies and pro-
cedures under paragraph (a) of this sec-
tion will be monitored to insure that the
Statg educational agency obtains: ..

(1) The number of handicapped chil-
dren within each disability category that
l1ave been fdentifled, located, and evalu-
ated,and ¢ T,

(i) Inforrhation adequate to evaluate
the effectiveness of those policies and

A

p r‘u(\

lishes, reviews, and revises-each progrun ~
&

(1) A copy of each State statube, pol« =

Icy, and standard that regulates the
manner in which individuglized educa-
tion programs are developed, implement-
ed, reviewed, and revised, and |

) Mie procedures which the State
educational agency follows mn mo{ntori_ng’
and evaluating those programs. "

(2008 C 1412(4) ) '
§ lk\ a.131  Procedural safeguards, .
Eaclyannual program plan must in-

' clude procedural safeguards which insure

that the requirtments in §§ I71a 500—

1212.514 of Subpart E are met,.

(20 U.8.C 1412(5(4) }
A

§ 121a.132
-m(‘nl.,

-
\ v

Least | roalrz(li\c c)nfroﬂ-
by "
(a) ¥ach annugl program plan mpsb
include procedures which insure that the

redurements In '§§ 1218.550-121a.556 of

e

-

" State to be In paclhr of the figgt two  procedures; an 3 Subpart E ale met. . .
. . N /,,- \ - )
. N N . °© ! .. N A ~ . - .
. , . ~ ¥ ’ = . N 2. P = . ’ ~
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by Fach annual program plan mist
mclude the following information: .
1) ‘Theé rrumber of handicabped ghil-
dien 1 the State, within eagh disability
cdtegory, who are participating,in reg-
¢« ular education programs, consistent with
‘=~ 121a 550-121a 556 of Subpart E. .
«21 The number of. handicapped ¢hl-
die who ate in separate classes or sep-
B ate school facihities, o1 who are other-
w e removed frum the tennlal education
cnvionment

(2PGS C 14125)1B) )
4

2

. q Py - [, N
§ 121a.133 3 ProtecNonan cvalieoon pro-
cedules,

. -

. LY

Each :}muml program u}:\n must -
¢lude procedurces which msure that the
requirements, m 8§ 1224 530-121a 531 of
subpdrt E aie nret
ALWWUSC 1412¢5)(Ci

-
.

.
-

, .

L § 1210331 Responsibility of State edu
cational agenay for all” edncatioval |
progranms. -

[ v Each annual program plin must
include mformation which shows that
the requurcraents m 3 121a 600 of Sub-
part Fare mct e

‘b The mformat.on under paragraph
) ol tnk scetioy must- melude a copy
of each State statute, State r1c¢gulation,

. stgned "agreemdent byiween 1espediive
ageney officials, and anv wor document
that’shovs comphiance wxth, thiit para-
graph. / -

(20USC 1412 61 )

[l

.
.

& 1204135 Momtoring procadurdcs, <

;
Fachr annual program plun mubtt m-

clude information wlich shows that the

rediinements m 421a.6Q1 ond § 121a -

602 of Subpa:it F e et

(20 05 C 1412069 1 , ~"

- § 121a.136 Implemetation proce-
dures—State educational agetios,

)

-

¢

ach atinual program plan mu:t de-
scripe the procedures the State educa-
tional agency follows to infgym each
public adency of 1ts respOnsibility for m-

. surmg effective inmlcmcnh}hén of proce-
Hural. safeguards for the handicapped
. childrenn served by that public agency,

(0USC 1412(6) ) °

3

]

§ 1210137 "Procedures for consultation,

Each .auuual progiam plan wiustwns
clude’ ah assutance that i catiyig out’
the requircments of suction 612 of the
Act, procedules are eslablished for con-
sultatiun with wdividuals npvdlved in or
concerned. with the . education of handi-,
capped children, includinghandisapped
individuals and parcuee of handicapped

- ¢hildren. !

" (20USC 141207)(A) ) .

§ 121a.138 Other Federnl pro and, -
Each annual pregram plan nimst pro-
vide that proframs ‘and procedurcs are
established toYrisure that funds recetved
- by the State or any public ageucy in
the State urider any other Federal pro
gram, .intluding séctior 121 of the‘Ele-
mentary and Secondary Education Act

- B . »

‘

-~

.

13

A .
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of 1965 20 US.C. 241e-£), section..305
(b)78) of that Act (20 U.8C. 844a(b)
(8 or Tille IV-C of that Act (20 US C.
1831), and section 110(a) of, the Voca-
tional’ Educatton Act of 1963, under
which there s specific authority for as-
sistance - for the educatlon-of handi-

capped children, are used by the State, or
anga®pblic agency mn the State. only in
a cr consistent with the goal of pro-

ee appropitate public cducation
andicapped childien, except th

v g
foralll
nothy
requirements of the 1a
Fe('loral Programs.

(20USC MP3ajyi2y 4

1S governing those

~§’l:.’.l"|.13‘) Compreifusjpre  swStem  ofa

personnel development.

t
Each annual program plan miust in-
«clude  the material tequired undel
§3 1212 580-121a 387 ®f Suvdpalt C
20USC 141303 ) oo
1210110
Each anrnual program: plan must -
elude policies and procedures which 4n-
sure that the requncments of Subpart

D d@ie met
120U8¢C

Péivate-schools.

IM1drare e

§121a L1l Recovery of funids for mis-
classifieg] chiddeen.

Lach annual program plan must m-
clude pohcies and progedures which in-
sure that the, Stale secks to recover any
funds provided under Part B of the Act
10r serviees 10 a child who s determined
to be cironeously classified as’eligible to
Ade comnted under section 61120 or )
of the Act. P

(20USC 1413ca)i5y.) ¢ .
©§ 12129427 Control of fund<’and pr:)p.

.

erly:
. . - .
Each annual program plan must pro-.
vide assuraiice satisfactory tosthe Com-

nissiatier that the control of funds pro-
~vided under Part B ofthe Act, and title to
property acquired with thoge funds, is in-
a public agerrcy for the uses and pur-
poses provided in this part, and that a
public agehey agdministers-the funds and
proper{y. ’ >

(30 U'S Gpdd13an)i6) ) 3

§ 121a.1 130 Revords.

Eaeh anuual progian Lldn must pro-
vide for Keepitig records and affording
access to those recdrds,, as the Commis-
sloger niay find necessary to assure the
corrgctucss and verification “of reports
and of projer desbursenient of funds pro-
vided under Part B of the Act

{20 USC 1413¢a)(7) ¢B) }

-

§121a.1144 l]«-:urin;,: on application.

s

Eachiannual programn plafl myst in-
clude procedures to dnsure that the Statg

educational agency doés not take. any,

,final action with respect to an applica-
tion submitted by a Iocal educational ag-
enty before }iviug the local educational
agency reasonable notice and an oppor-
tunity for a hearing. .

(20USC 1413(n) (8) )

PEPE

-

-
‘. .

-
.

. n

*
E

-

¥
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< .
§ 121215 | Prohibition of commingling.

Each annual program plan must pros
vide assurance satisfactory to the Com-
missioner thats fuhds providéd under
Part 8 of the Act are not commingled .
with State funds.

@20 USC 1413¢a) (91 )

Cunc nenty TLIS aseuramce 1s salisfied by
The u e uf o, eparate accounting gystem that
heudes an audit trail ' of the expenditure
of the Part B funds Separate bank accounts
are not required (Sce 43 cm}loot) Subpart
F (Cash Depositones) ) ’

A}

QP RARE R1 -~
Each sannual pi¥gram plan must in-
ciude procedurcs for evaluation at least
annually of~ the effectiyeness of pro-
grams m_meeglrg the ediicational.needs
of handgcapped children. including eval- -
-uation of mdividualzed education pro-
Tgramg
20 US C-141300Y (111 )
8 1200117 Sate advi~ory panel,

* Eacpaannual program. plan must pro-
vide that the requirements of §§ 121a -
650-1212 633 of Subpalt F are met.

AUSC 14131 (12) ) #i

)

Annual evahuation,

.
td

-

—~ s.

. ~

N

§ 121a. 118 Rolicies and procedures fop
use of Part B funds,

Fach annyal program plan must set
torth policies and procedures .designed
,to maure that, funds baid to the State
under Part. B of the. Act arg spent i ac-
. cordahce with the provisions of Pajt B.

+ with partiecdar attention given tofsce-

tipns 611k, 611¢cr, 6114, $12(2){ and
6123 0! the Act, ,

.1’.!0 USC 1413(a) (1))

§ 121a.119
fund..

«% Stale allosation Each annual p1o-
gram plah muyst {nclude the following
\ mformation about the State’s .use of
tunds under § 121a 370 af Subpart C and

§ 121,620 of Subpgrt F. .

() A list of administrative positions.”
and a description of duties for each,per=

Son whose salary is pald i whole or m™,

part with those funds. .
. (2) For each position, the percentage
, of salapy paid with those funds. ..

(3 A description of each administra-
tive actwvity the- State éducationnl ags .«
ency will cany out dunng the ueat
schoul 3 eat with those funds.’ o

4+ A description of each dnect serv-
ice and each support service which the

State cducational agency will provide
during the next schopl year with thasse
funds. and the actlvities the te ad-

visory panel will undertake duiing that

period with those funds. .

«h) Local educational agency alloca-
tion. Each anuual program p_'lan must
include: . ‘

() An estimate of the number and
percent_'of local educational agencles in
the State which will recelve tin alloca-
tion undeg this part othier than local
educational ‘agencles which submit a
consolidated application),

)

o

.

‘l)m«-ripliu‘n. of use of Part B

Y .
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(2) An estimate-of the number of logal the excess costs of providing special edu- (1) Programs for handicapped childremn,
educational .agencles which éwlll receive cation and related services for handl-  (i1) Programs to meet the special edu<
anﬁallocgtign under a consolldated appli- capped children, cational weeds of educationally ‘deprived
cation, . . - ; —children, and i
(3) Ay estimdte of the number of con- (20US8.C. 1414(a) (1), (2) (2) (B) (1)-). *w - (1) Programs of bilithgual educatian
solidatg -applicattons and the average § 121a.183 Mecting the excess cost re-o for children with limjted English-
number of local educational agencies per, quirement. o speakipé ability. . . ‘
apphcation, and °* ° v ‘ *

; - © _fa) A Igeal educational agency meets (¢ ‘Drvide the result under paragraph

st;x Ae g:gggg;g‘ o dig‘;ft SoVices “(‘j‘; the excgss cost requirément,gu it'has on ‘D) of th&&secttsion by the average num-
agency w. o X ber‘of students enrolled in the agenc

er § 118,360 of SubpALL C. the avérage spent a¥ least, the amount gency

determined undey:§ 121a.184 for the edgge iR the preceding school year: :
catlgxi%'of eash oﬁgts handicapped?ch l. (151 In “’Z ﬁlehmgmiry §chools, if tthe .
§ l.2lnl.13ﬁ . Non;li]criniil.\n'ti(?n& a!‘:]d _c.x:;- ?éﬁnmﬂg; %;nggél: :;%créo‘: include cap- slc?hnoolc?zlx;gentﬁdll! an jelemen a?::
f:llll)i."" ut of. handicapped: - individ- . (b)_Each lqcal educational agency €2) Im: itg secondary schools, if thre-
¢+ mystReep records adequate’to show that nandicapped child 1s a secopdary school
’ 1t has met the excess cost requirement,  student. i
‘v (W USC. 1414(a) (1))

. .
nchoe S SR TR RS ovee o, wawm) v @ USG wwon -L L
assisted under Part-B of the Act will bo " Compment. The excéss cost requirement , SOTTent oducastonm ency i of
opersted in compliance with _Title 45" meaps’that the local educational agency pute the daverage minimum amount 1§ must
of the Code of Federal Regwlations Part , must spend,a cerfain minimum amount

: or the education of each of 1ts hapdi-
84 (Nondisecrimination oh the B of for ‘!Qec education of its hand’lcapped‘,‘ d“chiidren, under .§121a 183. This ex-

Handicap in Progtams and Activities Re- -children before Part B- funds are used.  ample follows the fgrmula in §'121a.184. Un-
cewing or Benefitting frdm Federal Phis insures’ t children served with der the statute and regulstions, the local
Fmancihl Assistance). The State efluca- Part B fundsBave at least the same ay- cducatlonal agency must make on& cothpu-
tlonal agency may incorporate this as- erage amount spept on , them, from '24on for handicapped children In 1ts ele-

-~surance by reference if*it has already sources other thafn Part h' as do the mentary schools and a separatg computation

bgen filed, with the Department of
Heealth. Bducation, and Welx;are. schools. THe computatton for handicapped

(b) The assurance under paragraph clementary school students would” be done
¢ The minimum int that must be spent 83 Tollows: :
{a) of ts section covers,.amoOng other . 'ine" cqucation of bandleappod oriiier, - First, the local educhtional agengy must
things,.the specific requireinent on em- |4 o puted under a statutory formula. Sec- determine its total amount of expedditures
ployment of handicgpped individuals’ ¢ion dia 184 tmplements thissformula and [OF elementary school students from -all,
under section 606 of the Act, which gives a step-by-step method o determine 20Urces—local. State, and Federal (Including

b¢ h ! d
children in the school district taken as o oondicabped childred in its secondary

a whole.

states: the yunimum amount. Excess costs aTe those T8It B)—Lin the preceding school year Oniy
The Sdtretary shall gssurc that each recipt- 9SS of special education and related serv- cu%ltal ml“mAy 3““)‘:;;" s‘:”‘“’l & xcludad;
t of assistance under this A . mple: cationa

ent of assisiance under this Act snall make {ces which exceed the minimum amount. DaAMmp, loca uca age spen

- Therefore, if a local educational agency can the following amounts last year {or Glemen-
gfj;;”e;iﬂgff(ﬁfgezmt{’ﬁfii’;%;;’:ﬂ’x‘;ﬁgai’;‘m show that 1t has {on the average) spent the ATy school students - (Including its handl- ,
in programs assisted under this Acts minimum amount for the education of each capped elementary school students) :

, of its handicapped children, it has gnet the 1 local tax funds. .- - . 2 750, 0
(20,USC 1405, 20 U SC. 794 ) +? cxcess cost requiremept, and all adhitigna) (1) Erom 1ocel tax funds..... o o0 oo
§ 121a.151 Additional information if costs are excess costs Part B funds can then 750, 000

» (3) From Federal funds....
L ; be used to pay for these additional costs, - R
the State educational ageney pro-  gupject to the other requirements of Part B N 10, 500, 000
vides direct services, (priorities, etts:g. In the “Comment” under Of this total 8500,000 ‘ m"l ‘.
If a State educational' agenc ro- section 121a.184, there 1s an exarmple of how : was for cap ou
vides free appropriate pub'lxcg edlfcaleox'l the minimum amount is cgmputed. 1ay and dehtServics rolating to the education

~- of elementpry school gstudents. This must be
for handicapped children or provides § 121a.184 Excess costs—computation of , gubtracted om,totalgexpendnures:
AR .

them with direct services, its annual pro-. minimum gmount. . « 310, 500, 000
& al’;;rglja‘ ’J’;‘g;r1n°l§‘;df2§26212’(‘;£°]r2ri’:g§§ . The minimum average amount a local —500, 000
13(}9. 231, and 121a.235 : "7 educational agengy must spend under i’

§.121a.183 for the education of each of Total expenditures Yor elemen- -
its handicapped children is computed as tary sghool students (less cap-
LOCAL EDUCATIONAL 'AGENCY AppLicA- [OlOWS: ital outlay ahd debt service) .= 10, 000, 000
. TIONS—GENER ‘@), Add all expenditures of the local b. Jext, the local educational agency rnu'st
. » ,educational agency in the preceding SubiFact amounts spent for: o ron:
§ 1212.180 Submission of application.  school year, except calgtal outlay and (1), Programs for hgndicapped chiXdten;
ke

. (2) Programs to meet the special educa- .
In order to recelve payments upder debt service: tional needs of educationally deprived Chil-

Part B of the Act for any fiscal year a (1) For elementary school studenty i gren; ang i ,
local educational agency mugtscsubmit an the handicapped child is an elementary — (3; Programs of bilingual education for
application to the State educational school student, or . children .with Umited English-speaking
agency : ’ (2) For secondary school studegds, 1f abiitpnde - o

) US.C 1414(8) .the handicapped child 15 a_seconttary ‘fhﬁs",“‘ ° f‘;‘d:al‘;’mchmtgw gz"‘;{l *d’s“‘;iz:
(2008 C. 1414(2) ) school student. ° s clg" fdgency actually spent, n n

. nat ed last year but carried over for the cur-
§ 121a.181 Responsibilitics of State eds (b) From this amount;” subt¥act the mnv: schom};em-. s

ncaiional agency. X total of the following amounts spent for  Example: . The local educational agency
Sta ational agency ghall elementary school students or for sec- spent the folluwing amounts for elementary
esg.ﬁgh tu?é eg:(x)cce;ux;es agnd zolSmat ondary school students, as the case may §$schoolgtudents last year.  *
H (1) From funds under' Title I of -
which 2 local educational agency uses ")) 4o L the agency spent in the +  the Elcmentary ard Secon- .
In preparing and submittng its appll- ,receding ~school year from funds . dary Educatton Act of 1965. $300,000 -

(20 US.C. 1413(b).)

cation. - awarded under Part B of the Act and (2) From a special State program

(20 U.S.Ci 1414(n) Titles I and VII of the Elémentary and ’ggrﬂderggcmonally deprived 200000
. Secondary Education Act of 1965, and . o CARARED —oeo oo e e .

§ 121a.¥82 The excess cost requircment. (2) Amounts from State and ‘]c;cal (3) From a grant under Part B___ 200, 000

{4) From State funds for the edu-

A local educational agency may only fundswhich the agency spent in the pre- cation of handicapped chil-

use funds under Patt B of the Act for <¢eding school year for: ArED oo e oo mme 500, 000
- , . ) .
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N « e . - K . ’
. . & . .

o N ‘ . .

4

&

- .

2
“Zpr

f

b2

’

-




Qren oo €350,000 -
(6) From a grant for & billngunt ) Jrom usmg Part B funds to pay for all
P education program under
. Title VII of the Elementary
and Secondary Education of the age ranges three, fsur, five, eight-
. ALt of 1965 _ . ... 150,000 -een, nineteen, twenty, or twenty-one. if
) . ) ) -———— 1o local or State Sunds are avalilable. for
. Toal e Lo - 1,600,000 pon-handicapped children in -that age -

-

—~

~ r'd
(6) Fyom & Yowslis-tduded pro-
pram 1G5 handicapfed chli-

{A local educational agency would also In-
clude any other funds 1t spent frum Federal,

. ¢ -

N ~
Iy
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(b) The excess cost requirement does “buisement of any paymenis received by
not prevent a local educational agency the Intermediatg educatlona} unit. Those
administrative _resbonsibilities musf be -
'0f the Costs directly attributable to ¢he carried out exclusively by the intermedi-
education of a handicapped*child In any  ate educational unig, )
(20 USC HH(C)(?)(C)T\_': c

§ 121a.193 State educational Jocnes ap- .
proval: disapprosal. = ¢ -

st
B

..

(a) Approval. A State educational

range. However, the Iocal educational
agency shalf approve an applicatiop

agency must comply with the non-

PAruntext provided oy enic [l

L State, of local svurces fur, the three basic supplan_tl)xg,‘and other requitements of  supmutted by a local educational agency
purposes handicapped childrew, educatlpn-  thys papt m provicing the educitian and  if the State educational agency deter-
ally deprived children, and'bxlmgu‘al educa- Services. T mines that the application meets the re~ ¢ -

-, tion for children with limited ' English- T at \ d $§ 121a 220-1212.240.

! " speaking ability ) s, (20T SC 14020200, Tl quirements under 33 121a £28-12.2.220.

N P ., ; State educational ageucy
This amount is subtracted from the 1063l o 101 190 Consoliduted applit atipns However. the St 3
educational atencys total expenditure for S '=l X applid N ay notv approve anhy applxc&_mon until

. elementary school students compiited abute 1a) Voluntary applications. Local edu- the Commmissioner approves, its annual .

’ . £10, 000 000 . cutional agenecles may submit a consoli- program plan for the school year covered
. -1, 600. 480 dated application for payments under by the application.
Vo 8. 400, 000 * Part B of thejAct. L K I w 'b) Disapproval. The State educational  °
’ o . s \ S i ications A ~SHie -agency shall disapprove an application if
2 . . by i b)  Required applicatie A 154
N 2o T e local e.dn;aﬁmn'xl agenc: uext M- hey require lecal Xae State cducational agency determmes
" educational-agenhcy may requir i {

. divifie by the aversge number of students i to submi li>¢ tfiat the application does not meet a re-
enrofléd i in’ the eleméntaty schools of tne €ducational agencies to submit & consoll=y . gl A andor 88 191a 2201212 240
agency last year (including its handicapped dated applicatjon for payments under, Fquirgmen .,ux ’er §§ 1214 220-12ia 2
students) Part B of the'Act 1if thg State cducatlona.l\ (20 U'S CT414¢B) (1))

- =~ -~ grample Last vear, an average of 7000~ ageney deternnnes that an individual ap-! . i ’
-students were enrolled In the agency s ele- “wheation submutted by a lofal education- .. - =€ In’carry ng out its functions under

. t\gntary schools. This must be divided Into ) oan v )] be disapproved because: this, section, each State educational
a T eon compuled under the RN 41y The agency's entitiement \s léss  agency shall co]ns;der any decisign re-
. B $8. 400, 000 than the $7,500 muumum requred by Sultng from a hearing under §§121a.-
. ection Gllcr«d; A1 of the Act- oUB~Ila 513 of Subpart E which 1s ad-
. 7 000-students w W 13210300 a1 of Subpart €1 or verse to the local educational agency
o 31200 °student ¢ SHlops el s AN mvglved i the decision :
o e s L AL L 2 The azency 1s unable to establish b >
This Sgare 4610 the mnmum am 1t they N . e ¢ i (20USC 1414H) ¢3) » ¢
local educational agency Jnust gpend (on t. vd mantain programs of sufficient size <20 U R . .
‘., average) for the educauon of each of fis ang scope to effectivelv meet the educa- € 1200.19¢  Withholding.
handicapped students Funds under Part B tiopol needs of-handicapoed clhildren. ° = )
may be used only fur costs over and above ‘cr " Swe and scape of program. The fa) If 4 State.educational agencys af-
- - this minimum In tins example. If the local  Stale educational agencs shall establish ter ginung reaspnable notice and an op-
fr“‘etiffa‘“ﬂg’hz%‘i“;&gﬁt1q°°n“i‘l‘;“§a}§§:; f;g' standards and pt uccdur? for detetmina- poituity fiur a heir(xjring toa loclal e;iuca-
ATy 5 ; St Ree] ° aragta 2 twaral agerey, decides that the local edu-
< ords{adequate to show that 1t has spen}: ate gleocr;‘fm:mde’: Raragiaph® by 2) of this cthonalgageixcy i theuz:dmilrljstration of
Jeas? $120.000 for the education of those . Ce ¢ 4 -

AN éudents (100 students times $1.200 'stu- (20U SC 1414 ¢) () ) - m; applxcatxon appIOVe(fihﬁ)y the State
dent). not including capital outlay and debt . . educational ageney has ed ta comply |
gervice . = §12§a.191 Pu,m:-m;\ under  <Consoli-  with any requirement in the application,

M This tSIZ0.000_gmy conie from any funds dated applications. the State cducational agency, after giv-
except funds under Part B, subject to any i, ing notice to the lochl educational
legal” requirements that govern the use of I!‘ll arg C?se m.“.h:jcg athwlsifozldgéed ageney, shall: » i

- those ot,her funds. apn IC'a on Is appr 0“6 y e ate u- B8 \II k fl th g . ts m t]

. It the local educational Agency has handi~ cational agéncy. the payments to the Make no iuriher paymen ) the
capped secondary school students, it must: barticipating local educational agencles local educational agericy until the State
do the same computation for them However. must be equal to the sum of the entitle- educatiopalagency is Satisfied that there
the amounts used in the computation would .ments of the sepalate local educational 15 1o lo dr any failure to’comply with

& bp tnose the local educational 8gency pent  pgencies, . the requirement; or 4

- last year for the education of secondary - 9 s S .

+ 5c¢hool students, rather than for dlementary {20 U S C 14141¢112)(A) ) of aﬁ)gggf:g:assnggggi?yul]ne li(t)i;le;::ﬁ]“-,
school students. 2 121a.192 | State regulation of consoli- cational agency under § 121a.180:
< State I gency under § ;
§121a.185 C(')m;_n atiop ‘of L eneess = dated applications. - (3) Or both. . L.
e cost nsolu‘lh applivation. = . 1a) The State educational agency r}:).) Ad'y local educational’agency re-
4 The minimum average amount under shall issue regulations with respect to feivinga notice from a State educational .

. §1212.183 where two®r more local edu- consolidated applications submitted un- 28ency under paragraph (a' of this sec-

" cational agencles sufmitzaconsolidated der this part. tion is subject to the yblic notice pro- . ¢

r _appHcation, is the aVerage of the com-  (b) The States educational agency's Vvisionid §121a592. N .
bined minimum average amounts deter- regulations must: _ (20.USC &i141b)(2) ) .

- mimed under § 121a.184 in those agencles 1) Be consistent with section-612¢1) - ey Mn
for elementary or secondary school stu- (7) and gection 613(a) of the Att, and — L%C[;LLE{;’I%{;’;&‘("‘,:N‘};;’;:Y

' dentsras the case may be . (2) Pyovide participating local educa- i

(20U.SC 1414(a) @) ) ;:)ornailm aggxte;t;gh f)?t’?r£i§§°’ii’cbe‘?v§’§§ § 121a.220 Child identification. , .
§121a.186 Excess costs—limitation on  payments under this part. g ach 91?1}) l}!lclatlon Fusiuinﬂﬁg: pro-
. weeof Part B funils. . cedures wWhich insure hgt all ¢ enre-
““(a) The exéess ¢ . X (20 US.C.1414(c)(2)(B).) , - . . - siding within the jurisdicfion of the lo-

a e excess cost requirement pre- ¥ ¢ b cal educational agency who are handi- -

(
vents & local educational agency from r‘é) ,ﬁ an Intermediate educational unlt oo "oon raless of the severity of their
quired under State law to carry out
using funds provided under Part B of ;"o e joint responsibilities gifen Nandicap, and who are in need of special
* the Act to pay for all of the costs directly to educational \ q education and related services are iden-
¢ attributable to the education of & handi- t0 local educational agencles under par- igeq, located, and evaluated, including
capped cHild, subject to paragraph (b) 8agraph (b)(2) of this section do not 4 practical method of determining which
of this section. apply to the ad.mlnfstratlop and dis- children are eurrently recelving needed
. * -~ e ' o A ) . ’ . '
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speclal education and related services

. and which children are not currently re-
ceiving needed special education and re-
lated services. 4

* (20 US G 1414(a) (1) (A).)

Cumment The local eéucatlonal agency Is
revgonsible for insuring that ail handicapped
¢hildven within its jurisdtction are tdenti-
fied, located. and evaluated, including chil-
dren in all public and private agencies and
mstitutions within that jurisdiction: Collec-
ol and use of data are subject to the con-
fldentiallty requirements in §§ 121a,560-

17' 1a 876 of Subpart E.

« '§121h221

X

3>

Confidentiality of person-
ally identifinble information.

Tadt application must include pglicies
. «hd procedures which insure.that the

. cifteria in §§121a.560-121a.574 of Sub-
* rart E are met. *
120USC.‘1414(a)(1)(B).)‘ N .
- § 1210222 Full cducational opportyn-
ity goals timetable. .

uch application faust: ta) Inelude a
tval of pyoviding full educational oppor-
stinity totill ‘handicapped children, aged
birth through 21, and . .

‘b Include a detailed timetable for
accomplishing the goal.

(20 USC 1414(a) (1) (C),«(D).)*

seryices,

Lach application must provide a de-
seription of the kind and number of fa-
cilities, pqrsohnel, and services necéssary
to meet the goal in § 121a.222.

(20 USC 1414(a) (1) (B) )
§ 121a.224 Personnel dmol'opr‘ricm. P

~ Each apvlication must include proce-

w(lures for the implementation and.use of
‘the comprehensive system ,of. personnel
development established by the State ed-
Ucational agency under §121a.Y40,

(20 USC 1414(a) (1) (C)1).)
§121a.225, Prioritics,

Each application must include priort-
ties whickr .meet thearequirements of
§3.121a.320-1212.324. 2 - :

(2008 C.’Ml}(a) (1) (C) (thH )
§121a.226  Pacent involvgment.

. Each application must include, pro-
cedures to insuré that, in t. the
goal under §121a.222, the local educa-
tional agency makes provisione for par-
ticipation of and consultation with par-
ents or guardians of handicapped chil-

: ¢ dren..
(20 U.S C 1414(a) (1) (C) (111) )
§ 121a.227 Participation in regulur ed-

ucation programs.

(a) Eath application must include pro-
cedures to insure that to the maximum
extent practicable, and cohsistent with
§§ 121a.550-121a.553 of Subpart E, the
local educational agency provides spe-
cial services to enable handicapped chil~
dren to participat® in regular educational

(3

.- § 121a.223  Facilitics, porson'n‘v.], and

. .

)

Co.
RULES, AND REGULATIONS

¢ (b) Each application must describe:
(1) The 'types of sgiternative place-
ents that are avlilable for handicapped
children, and .
(2) The number of handicagped ¢hil-
dren within each disability category who
are served in each type of placement.

- (20USC. lf}l4(ﬂ) (W {C) (tv) )
§ 1212.228  Public control of funds.

Each application must provide dssur-
ance satisfactory to the State educational
agency that control of funds provided
under Part. B of the Act and title to

Braperty acquired with those funds, is in
a public agency for the uses and purposes
under this part, and that a public agency
administers the funds and property.

(20 U.S C. 1414¢2) (2) (A).)
§ 1212.229 * Excdds cost. .

\, Each application must provide assdr-
ance satisfactory to the State educational
agency that the local educational agency
uses {unds provided under Part B of the
Act only for costs which exceed the
amount computed under § 121a.184 and
which are directly attributable to, the
education of handicapped chiidren. .~

(20 USC. 1414(n) (2) (B).) ’

.
.

§ 121a.230 Nonsupplanting.

: r

(a) Bach application must provide as-
sprance satisfactory to the State educa-
tional agency that .the local educational
agency uses funds provided under Part B
of the Aaftto supplement and, to the ex<
tent practicable, increase the level of
State and local funds expended for the
e;iucation of handieapped children,.and
ip no case to supplaht thos¢ State and
ds.

the requirement in pdra-
graph (a) this section:

(1) The total amount or averagé per
capita amount of State and local school”
funds budgeted by the local educational *
ageney for expenditures in the current
fiscal year for the education of handi-
capped children must be at least equal to
the total amount or average per capita
amount of State and local school.funds
actually expended for the education of
handicappeg children in the most recent
preceding  fiscal year for which the in-
formatiorr is avallable! Allowance mays
be made for:

(1) Decreases in enrollment of handi-
capped children; and .

(i) Unusually large amounts of funds
espended, for such long-term purposes
as the acquisition of equipment and the
construction of school facilities; and

" (2) The local educational agency must
not, use Part B ds to displace State
or local funds for any particular cost.
(20 U.S.C. 1414(a) 2).) ,

Comment. Under gtatutes such as Title I
of'the Elementary and 8écondary Education
Act of 1965, as’ amended, the requirement is,
to not supplant funds that “would” have
been expended if the Federal funds were hot
available. The requirement.under Part B}
however, i3 to not supplant funds whick have

Fl

suggests that the funds reterroﬁ%@hose

which the State or local agency actually
spent at some time bLefore the use of the
Boart B funds. Therefore, in“judging com®
plience with this requirement, the Com-
miscioner looks to see if Part B funds are
used for any costs which wWere previously pald
for ﬁh State or local funds. »

THe nonsupplanting requirement prohibits
a local educational agency from supplanting
State and local funds ™wlth Part B funds on
either an aggregate basts or for a giien ex-
penditure, This means that if an LEA spent
§100,000 for special educatidn in F¥ 1977, it
must budget at least $100,000 in FY 1978,
unless one of the conditiong in §1§Q_gg__
(b) (1) dpplies. R 7.

Whether a local educational agengy sup-
pignts with respett to a particular cost woulde
dépend on the ctrcumstances of the expendi-
tnre. For example, if a teacher’s salary has
been Switched from local funding to Part
B funding, this wo! pear tahe supplant-
irg. However, if that teaclier was taking over
a difforent position (such as a resource room
teacher, for example), it would not be.sup-
planting. Moreover, it might be important
to consider whetlter the particular action of
a local educational agency led to an increase
in services for handicapped children over
that which previously existed. The intent of.
the requirement 13 to insure that Part B
funds are used fo increase State and local
efforts and are not used to take their place.
Compliance would be judged with this aim -
in mind The supgTanting requirement is not
intended to inhibit better services to handi-
cappgd children. .

§ 121a.231, Comparable services.

(aJ Each application must provide as-
surance satisfactory to the State educa-
tional agency that the local educational
agency meets the requirements of this

ection. ' .

(b) A local educational agency may
B of the Act to "*

not use funds under Part B
provide services to handicapped children
unless ‘the agenty uses State and local.

; funds to provide services to those chii-

dren which, taken as a whole, are at Jeast
comparable to services provided to othér
handicapped children‘in that local edu-
cational agency. ' .

(t) Each local educhtional agency
$hall maintain records which show that
the agency meets the requiremen} in,

.

»

5

4

P
|

paragraph (b) of thissection. .

(20 U.8 C. 1414(a) (2) (C) ) T

y - ~,
Comment. Under the “comparability” ré-
quirement, {f State and local funds are used
to provide certain services, thdSe services,
must be provided with State and local funds’
to all handicapped children In the Jocal edu-

‘ cattonal agency who need them. Part B funds

may then be used to supplement existing
services, or to provide additional services to
meet spectal needs. This, of course, is subject
to the other requirements of the Act, inclhd-
ing the priorities under §§.121n 320-121a.324,

§ 1214.232 Informatiou—reports.

Each application must provide that the
local educational agency furnishes in-
formation (which, in the case of reports
relating to performance, is in accordance
with 3pecific performance criteria devel-
oped by the local edycational agency and
related to program objectives) as may be

necessary to enable the State educational

. programs. ., . . been “expended.” This use of the past tense
- LI a ' . - N N
. - . . . [ PR YN |
7’ o - ~
» t
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agency to perform its: duties under this under Part B of ‘the Act will be operated
part, including information relating to in comphance with Title 45 of the Code
the educational achlevement of handi- of Federal Regulations Part 84 fNondis-
capped chikren participating in the local  criminationr on the Basis of Handicap mn
educational agency’s programs for hand:- Programs and Activities Receiving or
capped children. . Benefitting from Federal Financial As-
V20U SC a3y 7 sistance). The local educational agenca

: may incorporate this.assurance by refer-
§121a.233 Records.

ence if 1t has already been filed with the
sEach application must Yrovide that

Department cf Health, Education; and
the local educational agency keeps such ‘Welfare, »

records, and affords access -to those (b) The azsurante under paragraph
records. as the Siate educational agency (@) of This section covers, among other
may find necessary to msure the correct- thigs, the specific requirement on em-
ness and verification of the information , ployment of handicapped mdividuals
that the local educational agency fur-

-

under section 606 of the Act, which
ni1shes under § 121a 232 ) states: .
(20USC 1414lm,('3) B ) The Secretary shall assuie that each re-

) ciptent- of assistance ungder this Act shall
§ 121.1‘231 ’make pdsntive efforts to employ and advance
‘a' Each application must

. i employment qualified handicapped in-
) - dividuals 11 Piogtans assisted unler this
(1= Provide for making the apphica- A,
*_#%n"snd all documents related to the ap- . R -
plicatign” available to parents and' the (20USC 1405, 0 USC 04
general public; and

(2) Provide thrat all evaluations and
Teports tequired under §121a232 are
pubhc information.

b In umplement:ng the requuement
in paragraph (@)1, the local educa-
tional agency.shall use methods for pub-
lic participation within its jurisdietion
which are comparable to those required
Jn §121a.280-121a 284 of this subpart.
Howeyer. the local educational agency 1s
ngt required to hold. putlic hearings

(20U SC 1414(a)(4) )
§‘;2ln.233 Iudividnalized o education
prograni.

Each application must include prog -
dures to assure that the local educational
agency complies wih §§121a 340-121a -
349 of Subpart C.

(20 USE, 1414(a) (5) )

Public participat:on.

-

§ 121a.240 ()l]l(‘r.rcquir(-n‘wn!~.

Each locul applicatiop must include
adaitional Rrocedures and mnformation
which the State educationahagency may
requn e 11 order to meet the State annual
prograrn  plan requirements undea
3§.121a 120-121a 151, !

(29 USC 1414¢a)(6))

.

APPLICATION FROM SECERTARY OF -
INTERIOR

£

S 121a.2600 \\#mi--fon of aanmual apph-
cation: apfirosal, R

it order to receive payments under
this part, thie Secretary of Interior shall
submit ‘an Anpual application which:

1a) Meets applieable requirements of
seztion 614(a) of the Act; .

\b) Includes monitormg procedures
which are consistent with §121&.601; |
and

W»

121a.236  Tocal policics ofsistent with (€ Includes other matenal as agreed '
§~ ::“ml)c. + poRieHe g@@i“ P to by the Commissioner and the(Seci‘e-
tary of Interior. * ~ .

Each application must provide assur-
ance satisfactory to the State éeduca-,
tional agency that all policies and pro-
grams which the local educational agency
establishes and admunisters are con-
sistent with section 612(1)-¢7) aund sec-
tion 613{a) of the Act—r"" '

(204 S C 1414%a) (6) )
§ 121a.237

Each application must provide assur-" ¢ 1914.262 U~ >, N
ance satisfactory to the State educational §121a >~ Use of Part B fund-.
agency that the local educational agency  (a) The Department of Interior may
has procedural safeguards which meet use five percent of its paynents in any
the requirements ef 1§ 121a.500-121a,514 fiscal year, or $200,000, whichever 1s
of Subpart E. s . greater, for administrative costs in car-

. ryig out the provisions of this Part.
(0USC 1814 tTy . tb) The remamder of the payments to
§ 1214.238  Uscof Pirt B funds. & the Secretary of Interior n any fiscal

Each apphcation must describe how YCAT must be used in accordance with

the local educational agency will use the

the priofities tader §§ 121a 320-121a 324

funds under Part B of the Act@uring the of Subpart C..., * . .

next school year. ) (20U SC 141t )

(20 UI?‘ 1414(a) ) . §121a.263 Apblicable regulations., -

§ 1214.239  Nondiscrimmation and em- " The Seiretary of Interior shall cgm- -
ployment of handicapped individuals. ply with ‘the requirements under, Sub-

* () Each application must include an Parts C.E,andF. Lo
assurance _tgat the program agsisted (20U SC 1411(1)(2)) -3

‘N

(20 U-S.C. 1411(#) )

§ 1214.261

In the development of the apphcation
for the Department of Interior, the Séc-
retary of Iriterior shall provide for public
participation cansistent with §§121a-
280-1212.284. 4 ¥

120 USC. 1411(1) )

e

Public parvticipation.

L
=

Procedural safeguards,

.

'
c
Jats

¥
R .
‘
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P BL1C PARTICIPATION
§ 121a.280 Public  hearinge * hefore 7

:nllemg an annual program piin.

ta) Piior to its adoption of anannual
program plan, the Stae educational .
agency shall. i

(1) Make th pian available 1o the gen-
eral public, . i

<2y Hold public heanmngs. and

3) Provide an opportumty for com-
ment by the geueral public on the plan

(20USC 14120 )
§ 1214.281

~N -

12 The State educational agency shall
provide Motice to the general public of
the public hearings.

by The notice must bé mn sufficient
cdelall to mnform the public about:

.»(1) The puipose and scope of the an-
1nual program plan and lts relation to
Part B of the Education of the Handi-
cappred Act.

. (2) The availability of the annaal pro-
gram plan. Lo e ’

3) The date. time, and location of
eachh public hearing,

\4) The procedures for subnutting
written comments about the plan, and

(55 The tinetable for developig the
final plan and subnwutting 1t to the Com-
mssioner for approval. ¢

«¢) The rotice must be pubhshed or
announced.

(1) In ypewspapers or ¢other media, or

‘both, with circulation adequate to notify
the general public about the hearings,,
and (2)° Enough in advance of the date
of the hearings to afford interested par-
ties throughout the State a reasohable
opportunity to participate. )

.

-

N\otiee. v

.

‘r

-

§121a.282 Opportunity to participates
gommient period.

{a) The State educational agency shall
conduct the public hearings at times and
places that afford Interested parties
throughout the State a_reasonable op-
poftunity to participate. . v

(b) ‘The plan must be gvailable for -
commertt for a period of at least 36 days
following thc date of the notice under
§ 121a.281.

(20U SC 141247) )
xa

§ 121a.283 Review of public qomments
bhefore adopting plan.

B

Before adopting its annual program
plan, the State educational agency shall:

ta) Review and consider all public*
comments, and

«b) Make any necessary modifications
in the plan. ' .

120eU SC 1112¢7) )

§‘L21:|.281ﬂ Publication and availability
‘of Sipproved plan,

-

After the Commissioner appro ﬁan
annual program plan, the State eduga-
tional -agency shall give notice In news-
papers or other media, or both, that the
plan js approved. The notice must name
places throughout the State where the
plan is available for access by any In-
terested person.

(20 USC H4I1¢(7))

|7
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. handicapped children

42188

Subpart c—Segvice_s
FREE’ APPROPRIATE PUBLIC EDUCATION

§ 1212.300 Timelines for frob
priate publit}cduealion._

that free appropriate public education is
ayailable to all handicapped children
aged three tMrough eighteen within the
State not later than September 1, 1978,
and to all handicapped’ children aged
three through twenty-one within the
State not later than Septerpber”1, 1980.

(b) Age ranges 3-5 and 15-21. This
paragraph provides rules for applying
the requirement in paragraph (a) of this
sectlon to handicapped children aged
three, four, five, eighteen, Tineteen,
twenty, and twenty-one: .

(1) If ‘State law or a court order re-
quires the State to provide education for
in any disabiity
category In any-of these age groups, the
State must make a free appropriate pub-

educatien avalable to all handicapped
childten of.the same age who have that
disabllity. . .

(2) If a public ‘agency provides educa-
tion to non-handicapped children in any
of these age groups, it must make a free
appropriate ‘public education available
to aleaSt & proportionate number of

handicapped children of the same age. -

¢3) If a public agency provides edu-
cation to 50 percent or more of its han-
dicapped children {in any disability cate-
gory in any of'these age groups, it must
make a free appropriate public educa-
tion avallable to all of its handicapped
children of the same age who have that
disability. ~

(4) If a public_agency provides educa-
tion to a handicapped child in any of
these age groups, it must make a free
appropriate public education available to
that child and provide that child and his
or her parents all of the rights under
Part B of the Act and this part, .

(5) A'State s not required to make a
free appropriate public education avail-
able to a handicapped child~in one of

a& .
(a) General. Each State shall insure p

&~ 2
-RULES AND REGULATIONS

State’ This means that before September 1,
1978, every child who has been referred or is
on s waiting list for evaluation including
ldren in school as well as thfse not re.
tving an educatfon) must be evaluated in
cordance with §§ 1214.530-121a 533 of Sub-
t E. 1f, as a result of the evaluation, it is
rmined that a child needs special educa-
tlot\and rélated services, an individualized
education program niust be developed for the
child by Sepfember 1, 1978, aud all other ap~
plicable requiremients of this part must be
met. . N
3 The requiremens to ldentify. locate, and
evaluate handleapped children (cammonly
referred to as the “child find system”) was
enacted on August 21, 1974, under Pub. L.
93-380. While gach State needed time to es-
blish and implement Its chid firid system,
the four year perlod between August 21, 1974,«
and September 1, 1978, is considered to ‘be
suffictent to insure that the system ig fully
operational and effective on a State-wide
basis. . . e
Under the"statute, the age range for*the
child find requirement (0-21) isgreater than,
the mandated age range for providing frpe
Appropriate publlec education (FAPE;). One
reason for the broader age requlrement un-
der ‘'‘child find" to enable.States to be
aware of and plan for younger children who
will require special éducation and relatéed
services. It also ties in with the full educé-
tional opportunity goal requirement, which
hias the same age range as child find More-
over, while a Slate Is not required to pro-
vide “FAPE" to handlcapped chlldren below
the age ranges mandated ainder § 121a 300,
the S may, at 118 discretlon, extend serv-
ices to those children, subject to the require-.
ments on priorities under §§ 121a 320~
1218 324.. ' ‘ .-

§121a.301  Free appropriate publie edy.
eation—methods and payments,

« (a} Each State may use whatever
State, local, Federal, and private sources
of support are available in the State to
meet the requirements of this part. For
example, when it is necessary to place a
handicapped child in a résidential facil-
ity, a State could use joiiit agreements
between the agencies involved for shar-
ing the cost of that placement. -

() Nothing in this part relieves an
Insurer or similar third party from an
otherwise valid ohligation to prqovide or

‘ments  under

‘
v
w

of hearing children In school’are func-
tioning properly. .

(20 US.C. 1412(2) (B).)"

Comment,, The report of the House of
Representatives on the 1978 appropriation
bill includes the following statement regard-
ing hearing aids: .

In its report on the 1976 appropriation bill
the Committee expressed,concemaabout 10
condition of hearing aids worn by chilfien
in public schools. A study done at the n-
mittee’s directlon by the Bufeau of Ed¥ca-
tion for the Handicapped reveals that up to
one-third of the hearing aids are malfutic-
tioning Obviocusly,, the Committee expects
the Office of Education will ensure that hear-
ing impaired school chlldren are receiving
adequate professional assessment, fuijow~up
and services. . .

(Housé Report Nq, 95-381, p 67 419%7).)

< .
‘.§ 1210301  Full educational gpporiunity

goal,

fa) Each State educational agency
shall insure that each pubhc agency es-

' tablishes and implements a goal of pro-

viding full educational opportunity to
all handicapped children in, the Q
served by the public agency.

b)Y Subject to the priority require-
§§121a.320-121a.324, a
State or local educational agency may
use *Part B funds to provide facilities,
personnel, and services necessary to
meet the full educational opportunity
goal, | v

(20 USC.-1412(2) (A); 1414(a) (1) (C).) )

. A

Comment In meeting the full educational
opportunity goal, the Congress also encour-
aged Iocal educational agencles to include
artistic and ciltural getivities in programs
supported under this part, subject to the
priority Trequirements under §§ 121a 320
121a 324. This point is addressed in the fol-
lowing statements from the Senate Report
on Pub. L. 94-143+ -

The use of the arts a3 a teaching tool for
the handicapped has long been recognized
as a viable, efftctive way not only of teach-
ing special skills, but also of reaching
youngsters who had otherwise been unteach-
able. The Committed enyisions that pro-
grams under this 1 could well include an

arts ¢component and, indeed, urges that local
educational agencies include the arts in pro-
grams for the handicapped furnded under |
this Act. Such a program could cover hoth |

. e age-groups fif: . 0
. th%) széategrlav? expressly prohibits, or to pay for_servxces provided to a handi-
does not authorize, the expenditure of capped child.
public funds te provide education to non- (20 U.3.C. 1401(18) ; 1412(2) (B).)

.

handicapped children in that age group:
.or > .
(iD, The requirement is inconsistent
with a court order which governs the pro-

. vision of free publia educatjon to hindi-

capped children in that Stafe.

(20 USC. 1412(2) (B Sen Répt No 94-168
p:19 (1975).)

-Comment. 1 The requlrement to make free
appropriate public education gavallable ap-
plies to all handicapped children within the
‘$tate Who are In the age ranges required
under section 1218.300 and who need special
education and related services. This includes
handicapped children already in school and
children with Igss severe handicaps, who are
not covered under the prioritles under
§1218.3217 : vl e

2. In order to be in compliance with
§ 121a.300, each S%ate must insure that the
requirement to identify, locate, and evaluate
all handicapped children is fully imple-
mented by public agencies throughout the

7

ERI
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§121a.302 _ Residential placcmouz
If placement in a public or privafe resi-
dential program is necessary to provide
special éducation and related services to
a handicapped chil# the program, in-
cluding non-medical care and room and
-, board, must be at no cost to the parents
of the'\child. '
(20 U.S €.1412(2) (B); 1413¢n) (4) (B).)
Comment This requirement applies to
plecoments which’gre made’by public agen-
cles for educational purposes, and includes
placements in State-operated schools for the

hindicapped, such as a State 5chool for the
-deaf or blind. -

§1212.303  Proper functioning of hear-
ing aids.

Each public agency shall i.nsﬁre that

the hearing aids worn by deaf and harg'

.

- .
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appreciation of the arts by the han capped |
ydungsters, and the utilization of %‘{m arts !
as a teaching tool per se. !
Museum settings have often been another
effective tool in the teaching of handica ped
children. For example, the Brookiyn
seum has been a leader in' developing
hibits utilizing the heightened tactile sen-
sory skill of the blind. Therefore,, in light o
the national policy concerning the use of
museums in Federally-supported, education
programs enunciated in the : Education
Amendments of 1974, the Committee glso
urges local educational sgencies to fuclude
museums in programs for the handicapped
funded under this Act.

(Senate Report No 94-168,p 13 (1975)2)

§ 121a.305 Program options.

Each public agency shall take stepsto
Insure that its handicapped children
have available to them the variety of
educational programs and seriices avail~
able to non-handicapped children in the

.o
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AP
area served'by the agency, indluding art,
music, “tndustrial arts, consumer
homemaking education, and vocational
Leducation.

/
(20 USC. 141212) (4); 14141(a)(1)(C) )

Comment.” The abové Ust of program
uptions 1s not exhaustive, and coudd include
w1y program or activity in which non-
Landicapped studgnts participate Moreover,,
wocational educaifon programs must be spe-
crally designed }f necessary to eénable a
handicapped student to benefit fully fromn
thdse programs: Jand the set-aside funds
under the Vocatiohal Educatfon Act of 1963,
as amended by Pyb 1. 94-482, may ,be used
for this purpose {Part B funds may &iso be
used, subject to the priority requirements
wnder §§ 121a.320-121a 324,

.

§"l21.|.306 Nonacademie services.,
(a) Euch pubhc agency shall take

steps to provide’ nonacademic ya.nd ex-"’

tracurricular services and activities in
such manner as is necessary to afford
handicapped children an equal oppor-
tunity for participation in those serv-
ices and activijges.

(b) Nonacademic and extracurricular
services and activities may include
counseling services, athleties, transpor-
tation, health services, recreational ac-
tigities, specia] interest groups or clubs

nsored by the public agency, referrals
to agencies which provide assistance to
handicapped persons, and employment
of students. including both employment
by the public agency and assistance in
making outside employment available.

(20 U'S C. 1412(2) (A): 1414(a) (1)(C) )

§' 1212.307 Physical educgtion,

(a) General. Physical‘ education serv-
ices, specially designed if necessdry,
must be made available to every handi-

capped child recerving a free appropriate -

public edugation. E
(b) Regular physical education. Each

handicapped child must be afforded the

opportunity to participate in the regular

physical edueation program available to-

non-handicapped children unless:
(1) e child is enrolled full time in

. aseparate facility; or

Aruitoxt provided by Eic
3

(2) The child needs specially designed
physical education, as prescribed in the
child’s individualized education program.

(¢c) Special physical education. If $pe-
clally designed physical education is pre-
scribed in a child’s individualized educa-
tion program, the public agency respon-
sible for the education of that child shal}
provide the services directly. or make ar-
rangenients for it to be provided through
other public rivate programs.

«d) Education In saeparate facilities.
The public agency responsible for, the ed-
ucation of a handicapped child who is
enrolled in a separate facility shall in-
sure that the child receives appropriate
physlcal education services in compliance
with paragraphs (a) and (¢ of this
section.

(20 USC 14 (16): 1412(5) 8T 1414(n)
(6).) ‘

Comment. The Report of the House of Rep~
resentatives on Pub.‘L, 94-142. lncl'\e‘des the

.
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following statement reparding physical edug, ib) The requitements of paragraph
cation: (a) of this section to not apiply {o funds

Spectal education as set forth In the Com- . 3 :
mivteo bill includes iustruction in physical E’I};‘écel; ghlgls;‘;'z‘% wes for gdministiation

education, which 15 provided as a matter of
course to all non-handicapped children en- (20 U.SCA1411 (b)(1)(B), () (211B), (C)
rolled in public elementary and secondary (1) (B), (¢)(2)(A) ). .

schools. The Committee 1s concerned that ) .
although these services are available to and w) State a“:d local e(,iuvahonal
required of all children in our school systems, agenciés may notiuse funds under Part
they are often viewed as a luxwy for handi- B of the Act for preservice training. ‘

capped children . (30 USC 1413(a)(3): Senate Report No.
* * * * * .04-168, p 34 (1975) ) N

The Committee expects the Commisstoner
of Education to take Whatever action is nec-
essary to assure that physical.educavion serv-
fces are available to all handicapped children
and ‘has spectfically included physical edu-
cation within the definition of special edu-
cation to make ciear that the Committee ex-
pects such services, specially designed where
- necessary, to be provided as an Integral part

Comment Note that a State educational
agency as well as local cducational agencies
must use Part B funds (except the portion
¢sed fQr State administration) for the pri-

ities. A State may have to det aside a por-
tibn of 1ts Part B allotment to be able to
E newly-identified first priority children.

After September I, 1978, Part B funds may

> . bo used N
of the educational ;glpge M’ »of every handi 1) To contiue Sup%)rtmg chuid identifi-

capped child. . * ation, location, and evaluation aacth"lt,l.esg
{House Report No. 94-332, p. 9 (1975) ) «2) To provide free appropriate public ed-
! . ucation to newly identifed first priority chil-
PRIORITIES N THE USE OF PART B PUNNS  gren: ewly prioxity .
Q a. ~ Definitions of “first priori (3) To mee} the full educational eppgr- .
s 121(:;‘?1‘21?0“” amil ‘l‘secoxid p:'ioril()v chil “tuntties goal required under section 121a.304,
dren £ - including employing additional personnel
* . v ‘ and providigg Inservice training. in order to
. For the purposes of §§121a 321-121a. increase the level, Intensity and quality of
324, the term: N services provided to individual handicapped
.(a) “PFirst priority children” means children; and .
handicapped children who: ; (4) To meet the other requiremeﬁ';s of
(1) Are in an age group for which the F¥*B ’
State must make available free ap- §121a.322 First priority children—
propriate public education under § 121a. . school year 1977-1978.

. 300:and - - (a) In school year 1977-1978, if a ma-
(2) Are not recalving any education.  ;or component of a first briority child's
(b) “Second priority children” means ,.,,05ed, educational program is not
handicapped children, within each dis-  gyaijap1e (for example, therg is no quali-
ability, with the most severe handicaps feq teacher). the public agency respon-
« who are recelving an mnadequate educa- g p1e for the child’s education shall:
tion. - LT, - (1) Provide an interim program of
(20 US C. 1412(3)) . services for the child; and |
Comment. After Se ytember 1, 1978, there . 12) Develop an individualized educa-
should be no econd-grlorlty children, since tion program for full implementation no
. States must Insurs, as & condition of recelv- later than September 1, 1978.
tng Part B funds for fiscal year 1979, that all (by A local educational agency miay
handicapped ehildren will_have available a use Part“B funds for tralning or other
free appropriate public education by that support services in school year 1977-1978
date, only if all of its first priority children

NoTe—The term “free appropriatefpublic have availabl A
" Z e to them at least an interim
education.” as defined in § 121a.4 of Subpart program of services. ;

A, means “‘special education and related serv-
tces which * * * are provided in conformity (¢) A State educational agency may
wilh  an  ingividualized Ed!‘C“”EPTO‘ use Part B funds for training or other

gram * ¢+~ . - i
New “First priority children” wlll cgfirtinue support services in school year 1977-1978

to be found by the State after Septéthber 1, only if all first priority children in the
1978 through on-goipg ef!orts1 to ldentify. State have ayailable to them at least an
:;ﬁz::e‘ an:i evaluat .:.‘,\2 handlcapped chil- y,¢0rii program of services.
~ C o , 20 US.L. 1411 (b), (¢).
§ 1214.321 Prigri ies. ¢ ! (b (c)‘),

ta; Each ?;tafe and local fi(lllc"’~t10n<’)-lﬁ make 1t clear vhat a State or local ed{jcational
agency shall use funds provided unders ageucy may not delay placing a previously
Part B of the Act 1n thé following order
of prionties: . {gl‘l iexample, L

(1) To provide free appropriate public alning program. The ¢
education to first priority children, in- M:: ‘:‘h"ecé‘é;‘:c‘so:“la;eaf; bk
cluding the identification, location, and Sro0h B3¢ SR O o8 ;g?m(:;mor
evaluation of first priority childrén. supporl services needed to provide that ¢hild
2) To provide free appropriate public with a free appropriate public education.
edfation to second priority children " .
indluding the identifica tion, location, and' § 121a.323 Services fo other children, -
,evaluation of second priority children. . If a State or aJocal educational agency -

(3) Tomeet the other requirements in . 18 providing free’gppropriate public edu-
this part. cation to all of its*{irst priority children,

. kY

. . -
.

A3

FEDERAL REGISTER, VOL. 42, NO. 163—TUESDAY, AUGUST 23, 1977

)

18 '

]




 E

3

.

42190 ' RULES AND REGULATIONS

tha..t an {ndividualized education program is

developed for the chfid. .

§121a.342 When individualized educa-
tion programs must be in effect.

(a) On OctopPer 1, 1977, and at the be-
ginRing of eath school year thereafter,
each public
individual

that State or agency may use #unds pro-
vided under Part B of the.Act:

(a) To provide free appropriate public
education to handicapped children who
are not receiving any education and yho'
are in the age groups not covered undeér
§121a.300 1n that State; or

. To provide free appropriate public
ucation to second priority children; or

{c) Both.

(20 U SC 1411(b) (1) (B), (b)(2) (B). (c)(3)
(ay (1))

§ 121a.324 Application of Jocal educa-
tional agency to use funds for the
second priority. !

A local educational agency may use
funds provided under Part B of the Act
for "second priority children, if it pro-
vides assurance satisfactory to the State
edupational agency 1n its application (or/
an gmendment to its application) ;

a) t all first priority, childrer
have a f appropriate public educatio
availabl¢ to them; (4 ° ’
 (b) That the-local educational ageney
has a system for the identification, loga~
tion, and evaluation ‘of handicapped
children, as described in its apblication;
and - R ,

(¢) That whenever a first priority
child is identified, located, and evaluated, -
the local educational agency. makes
available a free appropriate public edu~
cation to the child. -
(20 USC. 1411 (b} (1)(B), (c) (1) (B); 1414
{a). (1) (C) (11) ) N )

INDIVIDUALIZED EDUCATION PROGRAMS
1]
§ 121a.310 Definition, ! .

4 .
. As used in this part, the term “individ-
ualized education program” means a
written .statement for a handicapped
child that is developed and implemented
in accordance with §§ 121a 341-121a.349.

(20 USC 1401(19) )

§1212311  Sate cducationw;
sponsibility.

(a) Public agencies. The State educa-
tional agency shall insure that each pub-
lic agency develops and implements an
individualized education program for
each of its handicapped children.

(b) Prwate schools and facilities. The
State educational agengy shall insure
that an individualized .;education pro-
%2‘1‘? Iisaxggl‘:: 20533' 2‘{1‘3 d#rvx;xl)ll(;e.mented fOr  held for this pirpose at least once.a year.

(1) Is placé)d-in or re erre'd to a pri- (20U.8C. 1412 (2)(B), (4), (6); 1414(a) (6).),
vate school or facility by'a public agency; Comment. The dates on which agencles
or . . ¢ 1Aust have Indlvidualized edngation pro-

(2) Is enrolled in a parochial or other -grams (IEPs) In effect are specified -
private school and receives special gdu-

. 42) Be Implemented as soon as possible
following the meetings under § 121a.343,

0USC 1412 (2)(B), (4), (6# 1414(a) (5);
ub L. 94-142, Sec. 8(c) (1975).)
Cpomment. Under paragraph (b)(2), it s
expected that a handicapped child’s individ-
ualized education program (IEP) will be im-~'
plemented imnmediately following the-meet-
ings under §121a.8343. An exception to this
would be (3) when the meetings occur during
the” summer or a vacation period, or (2)
where there are circumstances which require
+ a short delay (eg, working out transporta-
tlon arrangements) However, there can be
no undue delay in providing special educa-
tion and related services to the child.

§ 1212.313 Mectings,, - '

o

(a) General. Each public agency is re-
spomsible for initiating and conducting
meetings for the purpose of developing,
revigwing, and rewsing handicapped,
child's individualiz educ%tion program.

(b) Handicapped childten currently
served. If the public agency has deter-
mined that a handi¢apped child will re-
ceive special education during school *
year 1977-1978, a meeting must be held
early enough to insure that am indivi-
dualized education program is developed
by October 1, 1977.:

(¢) Qther handicapped children. For a
handicapped child who is not inctuded
under paragraph (‘S) of this action, a
‘meeting must be held-within thirty cal-
endar days of a determination that the
child needs special education and related
services.

(d) Review. Each public agency shall
initiate and conduct meetings to periodi
cally review each child’s individualized
education program and if appropriate
revise its provisions. A meeting must be

§121a 342 (October 1, 1977, and the begin- .
P . ning of each school year thereafter) How-
catl?n or ré]atf)d servives from 4 public ever, except for new handicapped children
agency. (l.e, those evdluated and determined to
(20 U.SC 1412 (4). (6). 1413(a) (4).) need special education after October 1, 1877),
Comment: This section applies to all pub-

the timing of meetings to develop, review,

and revise is left to tio. ¢

Hc agencies, including other State agencles e:cb x:gencyl_m e tho discretion o

(e g., depagmcnts of mental health and wel- n

to have TEPS in b S

fare), whieh provide special education fo 2 n §1°;;j:.§!42 agencles couelge(lzltolg :rl:gegfntgs

handicaPped child elther direotly, BY_COI= ;¢ the end of the school year or, during the

:fra:t or tt;hro:lgr:reother wfa;{lgle'mexés "#&ui summer preceding those dates In meeting

Sate w gency Lt ‘vthe October 1, 1977 Yimeline, meetings colld
private school or facllity to provide special .

education to a handicapped chiid, that

‘be .conducted up through the October 1
date. Thereafter, meetings may be held any
agency would bé responsible \ror insuring  timg throughout

the year, as long as IEPs
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are In effect at the beginmng. of each school
year.

The statute requires agencles to hold a
meeting at least once each year in order to
review, and if appropriate revise, each
child’s IEP. The timing of those ,meetings
could be on the annivérsary 8ate of the last
IEP meeting on the child, but this is left to
the discretion of the agency. '

§ 121a.344  Participants in meetings.-

(a) General. The public agency shall
insure that ¢ach meeting includes the
following participants: .

(1) A reptesentative 8f the public
agency, other than the child’s teacher,
who is qualified to provide, ok supervise
the provision® of, special education,

(2) The child’s teacher. “
(3} One or both of the child’s parents,
subject to § 121a.345. .

(4) The child, where appropriate,

(5) Othgr Individuals at tHe discre-
tion of thgiparent or agency.

(b) Evalyation personnel. For a hand-
icapped child who has been evaluated
for the first' time, the public agency shall
insure: ', .

(1) That3 member of the evaluation
team participates in the meeting; or 3

(2) That the representative of thel
public agency, the child’s teacher, or
some other person is present at the
meeting, who is’knowledgeable about the
evaluation ' procedures used with the
child and & famillar with the results of
the evaluation. ’ B
(20 US.Q. 1401(19); 1413 (2) (B), (4), (6);
1414(a) (5).) 5

Commaént. 1. In déelding which teacher will
participste in meetings on‘a child’s individ-
ualized ¢ducation program, thc agency may
wish to consider the following possibilities.

(a) For a handicapped child who i3 re-
ceiving speclal education, the “teacher” could
be the child’s special education teacher. If
the child’s handicap 15 a speech Impalrment,
the ‘“teacher” could lfe the speech-language
pathologist. ' ‘

, (b) For a handicapped child who 13 being
consldered for placement in special educa-
tion, the “teacher” could be the child’s regu-~
lar teachter, or a teacher qualificd to provide®
education in the type of program in which
the childihay be placed, or both.

(cy If the child is not in school or has more
than one teacher, the agency may designate
which feacher wl{l participate {n the meeting.

2. Elther the teacher or the agency repre-
sentat{Ve should be qualified In the aréa of
the chllpd's suspected disability

3. For a child whose primary handicap is a
speech lmpalirment, the evaluation personnel
participating under paragraph (b)(1) of this
section would normally be the speech-lan-
guage pathologist.

§ 121a.345 Parcnt participation...

(a) Each public agency shall take steps *
to insure that one or both of the parents .

of the handicapped child are present at .

each meeting or are afforded the oppor-
tunity to participate, tncluding.

(1) Netifying parénts of the meeting
early enoughr1d Insure that they will
have an opportunity to attend; an

(2) Scheduling thte meeting at a mutu-
ally agreed on time and Place.:

(b) The notice under p\hragraph (a)
(1) of this section must indicate the' pur-

. -
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pose, time, and location of the meeting,
and who will be mn gttendance.

t¢) If neither parent can, attend, the
yiblic agency shall usc other methods to
i fue parent participation, mcluding in-
ulvidual or confergnce telephone calls.

(7 A meeting may be couducted with-

*wout a parent in attendance if the pub-,
-l agency 1s unable to convincé the par-
ents that they should attend. In tlus case
tie public agency must have @ record-of
1w attenipts to arrange a mutu? 1y agxced
« 3 tune and blace such as:

11+ Deta1léd records of telephone calls
made or attempted and the results of
nllme calls,

= 2 Copics of cmrewoudeme sent to
tiie parents aud any respanses recetved,”
and

T Dctaxled 1ecoids of. Visits miade to
Li¢ pareuts home or place of employ-
et and the results of those visits.

e» The public. agency shail take
whatever action Is necessary to inaure
thiat the parent understands the bro-
ceedings at a meeting, including arrang-
g for an interpreter for parents-who
are deaf or whose native language 1S
other than English.

.

pdrent., on request, a copy of the mdi-

N vidualized education program.
(20 US C. 1401€19); 1412 (21 (B), 141 (6,
1414(8) (5) )
Comment . The notice In paragraph 1a)

could also inform parents that they may

bring other people to t(xe meeting. As indi-

. cated 1in paragraph (c), the procedure used
to notify parents (whether oral or written
or both) is left to the discretion of the
ageiy. but the agency must keep a record
O f ILs eflorts to contact parents

l2l.l 346  Content of individualiced ed-
- ueation program.

. The individualized education program
for each child must include:
(a) A statement of the child's present”
levels of educational performance;

] (b) A statement of annual goals. in-
cluding short term mstructionkl objec-
tiyes;

tc) A statement of the specific special
education and related services to be pro-.
vided to the child, and the extent to
which™tfie child will be able to partici-

pate in regular educational programs;

(d) The projected dates ferinitiation
of services and the anticipated duration
of the services; and
; te) Appropriage objective criteria and

evaluation procedures and schedules for

determining, on at least an annual basis,
whether the skort term Instructional ob-
jectives are being achieved. .
120 USC 1401(19); 1412 (2)(B), (4), (6),
1414(a) (5), Senate Report No. 94-168, p 11
€1975) )

5 121317

1a+ Developing indwidualized: edu,
.tion programs. (1)
agency places a handicapped
or refers a child to, a private school or
- facility, the agency shall initiate and
cunduct 2 meeting to develop an indi-
vidualized education prografn fer the

“ child In accordance with § 121a.343.

l .

Private s lmul placeme nts,
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32» The agency shall insure *hat a
representative of the private school fa-
cility attends the meeting. If the rep-
reserffative cannop attend, the agency
skall use other miethods to Insure par-
fipation by the private school or fa-
ciity. including mdividual or conference
telephone calls.

(3) The pubjic agency shall ‘also de-
velop an mdividualized educational pro-
gram for each handicapped child who
was placed mn a private school or facihity
by the ageycy before the effective date
of these regulations. . .

{ Reviewing and revising individ-
ualized education programs. (1)*After a
handicapped child enters a private school
or facmtx. any meetings to review and
revise, tiie child’s imdividualized educa-
tion program may be initiated and con-
ducted by the private school or facility at

LY

. the discretion of the public agency.

\2) If the private school or facility
mitiates” and conducts these meetings,
the public agency shall msure that the
parents and an agency representative:

(1) Are involved mn any
the child's mdividualized equcation pro-
gram; and

i1y Agree to any x;roposed changes in
the program before those changes are
implemented.

tc) Responsibility. Even if a private
school or facihity implements a child’s
individualized education program, re-
sponsibility for compliance with this part
remams with the public agency and the
State educational agency.

(20 USC 1413(a)t4)(B).)

§ 121a.348 Handicapped children
parochial or other private schools.

1 ardicapped chjld is enrolled in
a pardchial or other private school and
recerves special
services from a public agency, the pub-
lic agency shall: .

tat Initiate and conduCl! meetings to
develop! review, and revise an individual-
*ized education program for thd child, in
accordance with § 121a.343; and

(b) Insure that a representative of
the parochial or other private school
attends each meeting. If the representa~-
tive cannot attend, the agency shall use
othegp-methods to insure participation
by theé private school, including individ-
yal or confererice telephone calls.

(20 US C 1413(8) (4) (A) )

§ 121a.349 Individualized education pro-
gram—accountability.

Each public agency must provide spe-

cial education and related services to a
handicapped child in accordance with
an, individualized education program.
However, Part B of the Act does not re-
quire that any agency, teacher, or other
person be held accouptable if a child
does not achleve the growth projected
in the annual goals and objectives.
(20 U.SC. 1412(2)(B); 1414(a) (5). (6);
Cong. Rec. at H 7152 (dally ed, July 21,
1975) .)

Comment. This section 1s mtonded.w ree

lieve concerns that the individualized educa-
tion program constitutes a guarantee by the

-

'

() -

ddecision,about '

education or related:

I
-~
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. public ‘ageiicy and the teacher Lhat a ehiid
will progress at a specified rate However, this
section does not relieve agencies and teachers
from making good faith efforls to assist the
child in afhieving the objectives and gOnls
Usted In fhe individualized education pro-
grani. Further, the section does not lnut a
parenl s rlght to complain and ask for re-
visions of the child's program, or & 1nvoke '«
due process procedures, if the parent feels”
that these efforts are not being made

DIRECT SERVICE BY THE S@ATE
EDUCATIONAL AGENCY

§ 1214.360 Use of local pdlg.uulimml
agency allocation for direat gerv u [T

(&) A State educational agency may
not distribute funds to a local educa- '
tional agency, and shall use those fundd
to insure the provision of a free appro-
priate public education to handicapped,
children residing in the area served by
the local educational agency. if the local
educational agency, In any fiscal year:

(1) Is entitled to less than $7,500 for
that fiscal year (begmning with fiscal
year 1979);

2) Does not submit an apphcation
that meets the requirements of §3 121a.-
220-121a 240;
> 13 Is unable or unwiuling to establish

and maintain programs of 'free appro-
pr%zte public education; %

v .

} Is unable or unwilling to be con-
solidated with other, local educatjonal’
agentfies mn order to establish and main-
tain those programs; or ,

, B Has one or more handicapped
children who can best be served by a
regional or State center designed to meet
the needs of those children.

(b) In meeting the requirements of

- paragraph (a) of this section, the State
educational ggency may provide special
education related services directly,

pr through other arrange-

ments. §/ |
(c) The éxc\ess §08t re}t{lirements under -

$§.K21a.182-1214.186 do not apply to the

catxo alagency.

1411 (c) (4, 1413(0); 1914(a) )

Section 1212.36Q is a combina-
nrovisions in the statute (Sec-
4), 613(b), and 614(d)). This
section focuses mainly on the State’s ad-
ministration and use of local entltlemehm
under Part B,

The State~educational agency, as a re-
=ipient o(Part B funds is responsible for
msuring that all public agencles in the
State coniply with the provisions of the Act,
regardless of whether they receiye Part B
funds. If & local educational agency alects
not to apply for its Fart, B entitlement, the'
State would be requized to ube those funds
to insure that a free appropyiate public edu-
cation (FAPE) 1s nade available to{chitdren
residing ‘in the area setved by that local
agency. However, if the local entitlement is
hot sufficient for this purpose. additional
State or local funds would have Yo be:ex-
pended in order to irsure that "FAPE” aud
the other requirements of the Act are met

Moreover. if the local educational agency
is the recipient of, any other Federal funds,

-

part D of the regulations.for dection 504 of
the Rehabilitation Act of 1973
84).

[

1}

N

’

'

>
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' its allocatl

. other arrangements.

" §121a.372 . Applicability

, B, “F. . ls 8 statwlory term which requires
speclal educatlon ahd related services to be
vrovided {n nccord nce with an individual-
1ized edueation program .(IEP). However,
under section 504, bach reciplent must pro-
vide an education
that are '"'designed 40 meet imdividual educa--+
tional needs¥of handicapbed persons as ade-

tely "as the need§ of nonhandicappad
persons are met ¢ *” Those regulations
state that lmplom(inhuon of an IEP, in ac-
cordance with Part B, 1s one means 0f
meetiing the ' FAPE” requliemenl

§ 121236

IL(‘\.

The State educational , agency may
provide special ed cation and related
seryices under § 121#%36012) in the man- .
ner and at the location 1t considers ap-
propriate. However, the manner in whichr »
the education and services are provided ’
must be; consrst.&fﬂ‘& with the redquire-
ments o#‘thrs part (including the least
restrwhive environment provisions in ¢

§ 121a'550-1212.556 of Subpart F». ¢ ¢

N

(mo usc. 14hi) 3 e . .

r

§ 121a.370y Use of Siate eddcational
.*qgerrey “allocation for dire ﬂ«qml sup-

1 ‘\.nlul(' and location of ~erv-.
L
¢

xg.lhscnng-s. .
ta) € State shall use the.portiow of
1 it does not &se for admimis-

tration to mvr@q port services and
«direct services Ln'ﬁ%lorgance. with thé

priority requrremex} uuger ,mom 520~
121a.3244 .’é.
(b) FORLhe purpalsaling Egﬁ;h (@

of this section: ..y &,

, (1) “Direct services” meéns services
provided to a handicapped cijld by {i}e
State dirgctly, by contract, or tlirotigh

T

'v-'r

(2) “Suppoptiservices- mclt@es mple-
mentmg the 'comprehensive system of
Jpérsonnel _development under,§§ 121a.-
386‘31"1a 388, recruttment and braining
of hea‘rmg officers a.nd surrogate naren@s
and public informition and parent
t aining actmities relating to,a free ap-

ptopriatg public educat: _for handi-
capped children.

(20-U.S C. 1411(b) (2), (C)(2) )
§ 1212.371 State m.rl(lun;: .

" Beginning with the period July 1,
1978-June 39, 1979, and for each follow-
ing year, the funds that a State uses
for direct and support services under
$121a.370 most be matched on a pro-
gram basis by the Stafe from furds other
.than Federal funds. This reduirement
does not apply to funds that the State
uses under'§ 1212.360.
(20 U,SCy 1411(c) (2) (B). (c) (4)(B).)
Comment. The requirement in § 121a.371
would be satisfied 1f the State can document .
that the amount of $tate funds expended
for each major prograin area (€g, the com-
prehensive systemx of personnel develop-
ment) Is at least equal to the expenditure
' of Federal funds in that*program area.

of
planting requirement. y

Beginning with funds appropriated for
Fiscal Year 1979 and for each following
Fiscal Year, the requirement in section

Hofisup.

o 613(a)(9) of the Act, which prohibifs

E

v

+
' »
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supplantmg with Pederal funds, dees
.ot apply to funds that the State uses-
“fo#m its 'zllocatron under § 121a.706(a)
of Subpart G for administration, direct

which includes services 'Ser"lces or support services

#2WUSC 14ltic)(3))

COMPREHENSIVE SYSTEM OF PERSO®NEL
DEVELOPMENT

§1214.380 Scope ofosy~tem.
Each annual prograimn Jblan must -

clyde a description of progiaiss and pro-,

- cedures for.the development and impie-
ucntatron of a comprehensive system of
rsonnel {ipy elopment winch cludes.

(a) The mservice tranung of general

xmd spectal edwcational mstructionad, re-
Jated services, and support personnel;

. (b) Procedires to msure that all per-
XFonnel necessary to calry out the pur-
poses of the Act are qualfied (as de-
fined in § 121a 12 of Subpart A) and that
nctrvmes sufficzent to carry oiit'this per-
“sonnel devglopment plan are scheduléd,
and A

» . (¢) Effective procedures for acquiring
:md dissgminating to teachers and ad-
mumni¥tratars of programs for handi-
caped, clul rerr significant mformation
derived from ed:icational research, dem-
onstration, and sumilar projects, and
for adopting. w hete appropriaie, promis-
ing edw'}i.xox,.al practices and matenals
dey ClQpCd thi*ough thos& projects.

(20 US% 1413(a) (3) )y Ve o
=8 121a. 381 .lrf{*l]mlum of gther agen-
u(‘gﬁ.m(’f" n~ti¥utions<.

iar-’rne State educational a\vﬂhcy must
insure that all public and private mnstr-

(Ng)ns of, higher education, and -sther
ag

cies gnd organizations ancluding

-represcritatives of handicapped, parent,
and othgr advocacy organizations.
in the State” which have an inter-
est in the prcph-ation of personnel fot
the education of handicapped children,
have an opportunity topartrclpate fully
in the development, revielv, and gnnual
updating of the compreho?nsrve system of
personnel development. K3 .
(b) Thelannual program plan must de-
scribe the hature and extent of participa-
tion under paragraph (a) of this section
and must describe responsibilities of the
State ecfuqatronal agency’ local eguca-
tional agencies, public and private insti-
‘tutions of higher education, and other
agencles® -

(1) With respect to the comprehensive
system as a whole, and

(2) With respect to, the personnel de-
velopment plan under § 1212.383

(20 USC. 1413(7) (A); 1413(a) (3),)
§-'121a 332 «lnserucc training.’

“(a) As used In this section, *'i ice-
training” means any training otﬁer
than that received by an individual In
a full-time 3)3' gram which leads to a8
degaee ;ﬁg ‘.
Each anfiual program plan must
agency: . i
(1) Conducts an annual needs assess-
ment to ((;otermine it a sufficient num-

7/
-

t)
"v -

ber of qualified persormel ax‘o available
in the State and .

(2) Initiates mservice personnel de-
velopment’ programs basdd on the as-
sessed needs of State-wide significance
related to the implementation of the Act.

(¢) Each annual program plan muust
4nclude the results of the needs assess-
ment wnder paragraph (1) (1) of this
section, broken out, by need for new per-
‘sonnel and need for retramed personpel

() TheState educational agency'may
entev mto contracts with' ingtitutions of
higher «education, 1 educational
agencies or other agenc institytions,
or Org.lizutions’ twhich may meclude
parent, Imndlcappeél or other advocacy
OrpQL 11'1t1011<' to carry out:

5% E\pen'uental or mnmame per-
sounel devglopment progi® .

(23 Development or modrﬁcatxon of
mstiuctional mnkterials; and .

3 Diﬁ“n.matron of slgnificant in-
formatiohdernived from educational re-.
search and demot}'stratron projects.

[{e) Each annual program pler muyst
provide that the . State educational
agency msures that ongoing inservice
training programs are available tQeall

personnel who are engaged in the educa- .
1ion of handicapped children, and that 3

these pydgrams include:

t1) The use of meentives which insure
patticipation by teachers (such as,re:
leased time, payment for participation;
options for academic credit, salary step
€redit. certificatidbn renewal, or updating
brofessional sk -

(2) The involvement of 1geal staff; and
" 13) The use of Thnovalive practices
which have been found to be effective:

«f). Each gnnual, program plan must

1) Descri®e the process used in deter-

+mining the nservice training needs of
personnel engaged In the education “of
hand.lcapped chikdren;

(2) Identify the areas in which train-
1ng is ﬁegded (such as individualized ed-
ucation programs, non-discrimingtory
testmg. least restrictive environment,
rrocedural safeguards, and surrogate
parents); :

(3) Specify .the groups requiring
traming*tsuch as special teachers,“regu-
lar teachers, adgminigtrators, psycholo-
gists, speech-language. pathologists, ‘au-

« 'diologists, physical education teachers,

therapeutic recreation specialists, physi-
cal therapi»ts, occupational therapisis,”

medical personnel, pareénts, volunteers, °

hearing officers, and s'urrogate parents) ; &

(4) Describe ‘the contenit and nature ,:

of training for each area under Ppara-

;5 graph (£) (2) of this section;

(5) Describe-how the training will be
“Proyy ded .in terms of (1) geographical

scope . tsuch as Statewlde, regional, or
local», and ‘i) staff training source
(such as college and university staffs,
State and local educational agency per-
sonnel, and non-agency personnel) ;

(8) Spetify: (1) The fundmg sources

to be used, and ,
(i) The time frame for provldlng it;
and ’ .

v LI

-

-
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R (7 Specify procedures for .effective . (1) The compfehenslve syStem of per- §.121a.403 . P'lacement of c]n}ild\rcn by

sonnel development in-meeting the needs  »  parents. : . .
Jor personnel, and ‘(a) T & handicapped child has avail-

evaluation of the extent té .which pxp-
> gram objectives are met. .

+. which pr

2fUsc 1813 (3)) '
§ 121..383

- Each annual program plan must: (a)
Include Wersonnel development plan

Personnel de'vddapment plan.

vides a structure for person-
nel plannmg and focuses on preserviee
and mservice education needs;

{b) Deseribe the results of the needs
assessmend under § 121a 382(b) (1) with
respect. to Identifving needed areas of
traimmg, and assigning prorities to
those areas; and -

(c) Identify the target populations for
personnel development, mcluditg gen-
eral education and spectal education
mstructional and admunstrative person-
nel, support personnel, and other per-
sonnel (such as paraprofessionals, par-

X3 ’
(2) The procedures for adntimstration

of‘the system; and p

(b) A descriptigh of the monitoring
activrties that will be undertaken to as-
sure the unplementation of the compre-

hensxv‘e,syatem of personnel develop-

ment.

(20U SC 14331a ) .

§ 1214.387  Tedchnical assistance to local
edneational agepeics. -

Each annual program plan must in-

_clude a description of technical assist-

ance that the State educational agency

AT o 10eN] “EaticAtRNAL agencles in

thewr nnplementation of the State’s com-
prehensive system of personnel deyel-
opmeént

2NUSC 14331a)13) ).

.child, and thie question

able'a free appropriate public education
and the parents chgose to place the child

1n.a private school or.facility, the public_ |

agency is not requifed by this part to
pay for the child’s education at the pri-
vate school or facility. However, the pub-
lic agency shall make ‘services available’
to the child as providetl under §§ 121a.~
450-121a 4%0. ° : ‘
(b) st?greements between a parent,
‘and a public agency Tegarding the avail-
ability of a program gppropriate for the
of financial re-
“sponsibility, aye subsect 49 theffue pfoc:-
ess procedures under §§ 121a 500—17121 -
514 of Subpart K. g
(20 USC ¥$34(2) (B), 1415) ) !

. [}
HANDICAPPED ~ CHILDREN , IN -PRIVATE

ScHooLs Nox PLAGED OR REFERRED BY

PUBEIC ‘Acwcms .

§ 210150  Applicability of §§12la- " -~
151-121a.460.8 .~ ‘

As used In §3.131a.451-1219.460, “pri--°
vate school handicapped ¢hildreny
means handicapped, children enrolle
private schoold or facilities other than
handicapped chidren cofered under
‘5§ 121a 400-121a.403.©  ° om0

(20 USC 1413(a)(4) (A) )

ents, sux;,rogat,e parents, and voluiteers)
) {20 USC 1413ta)(3))
§121a.381¢

‘Subpart D—Private Schools "~ ~

HANDICAPPED CHILDREN 1IN  PRIVATE
; . -SertooLs PLACED pR REFERRED BY PUBLIC
ta) Each annua program blan must,  AGENCIES - . . ~
* nclude adescriptiqn of the State’s pro- s RTINS
cedwres [0 acquring, review ing, anddfs- *> l"li'l')i(_)_(:.)l‘:‘;l(’)‘; "l"lm of §§ 121
semmating to general and special educa- = s
Sections 121a 401-121a 403 apply only

tional Instructional and” Suppoft per-
sonnel, admingtrators of programs far to handicapped children who are or have
been placed mn or referred to a private

wandicapped children. and other mter- .
ed agencies and orgamzatipns (n-, School or fac:ty by a public agency as
a means of providg special education

~ " .
Dissemination.

- 3Ring parent. handicapped. and othey Cia i e e g ] e .
A - cad@cacy organizations) significant - and related services. ‘ § l.l l:l!;‘);:s]ﬂy;ll?:"“‘ cducational ageney re-
A , formatioh and promising practices de; (20 USG 14131a)i4) (BR) A fliy. 2 .
& i 2 in-
$ 1214.101  Responsibility of State Nh,-‘ Su}élfhsatmie eduf:{ltlox‘xal ageney shalll

cational agency. :

[ from educational research, demon- .,
stration. and other profcts. > .
(b) Dissemination mcludes® * - " (2) To the extent consistent with their

(1) Making those personnel, admnis-
trators, agencae?,e and organmizations
aware of the mformation and practices;

(2) Trainmg desigried t» enable the es-
tablishment: of mnovative prograys and
practices targeted on identified local
needs; and %

(3) Use of ‘instructional materials and
other media for personnel development
and Instructional programming.

(20U S C 1413(a)(3) ) .

§ 1212.385 Adoption  of  cducational
practices. ! ~

(a) Each annual,program l)Jlan must
provide for a statewide system designed
to adopt, appropriaté, promising
educational prattices and materials
proven effective through research and
demonstration. ’

(b7 Each annual program plan must
provide for thorough reassessment of
educational practices used in the State.

(¢c) Each annual program plan must
provide for the identification of State,

. local, and regional resources (human
and material) which will assist in nieet-
ing*the State's personnel preparation
needs. \

(20 U S.C. 1413 (a) (3}.)
8 1210.386 Evaluation.

Each annual progrdm plan must in-
clude: ' .

(a) ,Procedures for -evalliating the

-~

Each State educational zgency shall
insare that a handicapped child who is
placed n or, referred to a private school
or facility by a public agency: *

(a) Is provided special education and
related services: ! .

(1y In cenfoimance with an individ-
uahzed education Brogrgm which meets
the 'requirements under
121a.349 of Subpart C;

(2) At no cost to the parents; @ad °

(3) At a school ox facllity which meets
the standards that\apply to State and
local educational agéncies (including the
requirements in this part); and :

+ (b) Has all of the rights of a handi-
capped child who is served by a-public
agency. - b .

(20 USC 1413{a)(4) (B) )

§ 121:4.402 Implementation hy State ed-
ucational ageney. .

In implementiflg § 121a 401 the State
educational agency shall:

(a) Monitor compliance through pro-
cedures such as written reports, on-site
visits, and pargnt questionnaires; -

(b) Dissemifateqcopies of applicable
standards to ea ivate school and fa-
cility to which afbublic agency has ré-
ferred or placed a handicapped child;
and

(c) Provide opportunity for those
private st¢hools and facilities to partici-
pate In the development and revision of
State standards which apply to them,

number and loeation in the State, pro-
vision is made’ for the participation of
private school_handicapped children in
the program. assisted or carried out
under tpis part by providing them with
special educdtion and r¢ at;e(} services;
and. ER

(b) *The_ _other requirements in

¢

§§ 1212.340~ §§ 1212.452-1212.460, are met.»

(20 USC. 1413(a)44) (A).)

§ 1212.452 Local cducational agency fe-’
sppusibiligg,

. (a) Each local educationsl agency
shall* provide ‘spgcial education and re-
lated services designed to meet the needs
of private school handicapped children
residing i the jurisdiction of the agency.

(b) Each loéal educational &gency
shall provide private.schoot handlcapped
children with genuine opportunities to
participate in special education and Te-
Iated serviceg ¢onsistent with the number
of those childrep and theirneeds. * - -

(2QUS.G-1413(8) (4) (A): Y4 14(8), (6).)

§ 1210.453 Deiermination ';"E{‘ﬂ needs,
number of childrey, and types of
services. ’ -

e needs of private school handi~

c ped children, the number, of them

ho will partic this part, and .
es of spe nd related
services whi¢h "Yhe Jocal “Educationa
agency, will provide for them ' must
determined after consultation with per-

%overan eftectiveness of: (20 U.8.C. 1413(a) (4) (B) ) . sons knowledgeable of the needs of these
& * ‘ L “ ‘ - :. ‘et o T - ]
' . '\\ l = v, l 4 P /q
? 2 ; - - .
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children, on a basls’comparable™o that
used In providing for the participation
under this part of handicapped children
enroled in public schools. » v

(20 USC. 1413(a) (4) (A).)
§ 121a. 451 Service arrangzements,

Services to private school hand.capped
children may, be provided through such
arrangements as dual €ijrollinent, educa-
tional radio and television, and the pro-
vision of mohile educationzl services and

equipnment, .
(20 US.C. 1413(5) (4) (A)9)
/ - €
§1212.455 Differences in, ervices to
prfvatc\school handicapped children.

A local educatiox?al- agency may pro-
vide special educatidn and related serv-
1ces to prigate school handicapped chil-

¢dreh which are different from the special «

education and related services 1t provides
to' public school children, 1f :

«a) 'The differenc®s are necessary to
meet the special needs of' the private
school handicapped children, and

(bJ The special education and related
services are comparablesin quality, scope,
and opportunity for! participation to
those provided to public school ciuldren

' ‘with needs of equal importance

(20 USC. 1413(8) (4) (&) Vi berler sy Parrera,
417 U S.402 (1974) ) |

§121a.156

I
(a) PubI{: school personnel may be
made available in other than“ublic
school faeilities only to the extent Geces-
sary to provide services required by the

>er~onnel.

_ handicapped children for whose needs

those sefvices were désigned, and omly
when those services are not normally
provided by the private schgol.

* 7. (b) Each State or local educational

under Part B of the
haare ™Y

agency providing services to children en-
rolled in private schools shall maintain
continuing administrative control and
direction over those services.

(c) The services provided with fands -

.
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necessary to avold its 'being'used for -

other purposes or if it is no longer needed
for the purposes of the program or proj-
ect.

{(20USC 1413(3) (4)(4) ) oo

§121a.158 . Prohibition of segregalion,

Programs or projects carried out in
public factiilies, and, involving jomnt par-
ticipation’ by ehzible handicapped chil-
dren enroled an private schools and
handicapped ‘cluldren enrolled in-public
schiools, may not include classes that are
separated on the basis of school enroll-
ment or the’relizious afiillations of the
children. ¢ . R

(20 UBC 141352) (4) (4 )

§ 1214.159 Fands and ‘property not to
benefit n{j!:nlo schdol.

Funds provided under Purt B of the
Act and property derwed from those
funds may not inure to the benefit of any
private school R

(20 USC 1413{a) (4) (A) } s )

§121a.160 Fxisting level of instruction.
-

Provisions for erving private school
handicapped chidren may not include
the financing of the existing lavel of in-
struction in the private schools. L
(20USC 1313(a) (4)(A) ) » - .

Subpart E—Procedural Safeguards

Dut ®»0(E5S PRACEDURES FOR PAREN}'S
? AND CHILDREN  °
§ 1214.5300 Definitions  of “consent™,

“cyvaluation”, and “personally iden.

7 ufiable”, : .

As used in this'part: «
that* (a) The parent has been fully in-
formed of alf information relevant to the

(d) A list of personal characteristics
or other information which would make
it possible to identify the child with rea-
sonable certamnty. - -

\

(20 US.C. 1415, 1417 (¢)*) §
§ 12]Ja.301  General
public agencics.

Each State educational agency shall
insure that each public agency eswg-

> 1 .
responcibility \ of

hshes and mmplements procedural safe-
guards which meet the requirements of
)

- §§°1212.500-121a,514.

{20, SC. 1413(a) ) .
§1214.502
ords, Ay

The_parents of a handicapped child |
shall be afforded, in‘accordance with the’

obfortunity t8'Mispect and review all ed-
wealtion recerds with respett to:
‘@) The identification, evaluation. and
educatjonal placement of the child;and
(b) The provision of a free appropti-
ate public education to the child,

(20 USC. 1415(b) (2) (A) )

§‘:I 212.503 Independent
evaluation,

(a) General. (1) The pgrents of a
handicapped child have the Iight under
tiis part to obtain an indeperndent edu-
cational evaluation of the child, subject
to paragraphs (b) through (e) of this
seation.

(2) Each public agency shall provide
to parents, on request, information about

prrl%edures - i, o8 121a.562-1212.569 an

. .
educational

¢ where an independent educational eygl-

, uation may be obiained.
nsent” means.

v

(3) For the.purposes of this part:
(h “Independent educational evalua-
tion” means an evaluation'cenducted by

activity for which consent {s sought, in. & qualified exarginer wwho Is not em-

his or her native lang uage,
of coinmunication; -
(b) The sparent wunderstands pand

or other mode Dbloyed by the public agency responsible

for the education of the child in-question.
~ (i) “Public expense” means t, the

(bm)urmnil) to exaniune r('('-\ /
. »

L

agrees in writing to the carrying out of Dbublic agency either pays for theé full

-

ct for eligible han-
"~ dicapped children enrolled mn private

~—~§6hoolsmaynot include’

(1) The payment of salaries df teach-
ers or other employees of private schools
except for services performed outside
their regular hours of duty and under
public supervision and control; or °

(2) The construction of private school
facilities,

2ov ¥ 101300y (4) (4) ) .
§121a457 Equipmoent.

fa) -Equipment acquired with fungs
aunder Part B of the Act may be placed
on private school premises for a Kmited
period of tume, put the title to and ad-
ministrative control over all' equipment’
‘must be retamned’ and exercised by a
public agency. .

(b) In exercising administrative con-
trol, the public aAgency'shall keep rec-
ords of and account for the equipment,

and shall insure that the equipment is ,

used solely for the purposes of the pro-
gram or projfect, and remove the equip-

. ‘ment from the private school premises if
: Ay

the artivity for which his or her consent - qost of the e;amatxon or mnsures that the
Is sought, and the consent describes that evaluation i§ otherwise provided at no
activity and “ists the records (if any) cost.to the parent, consistent ‘thh
which will be released and te whom; and § 121a.301 of qupart C. \

‘¢) The parent understands &hat the (b) Parent right to evaluation gt pub-
granting of consent is voluntary on the lic exnense. A parent has the right to an
part of the parent and may be revoked Independent educational evaluatiqn at
at any time. ~ . bublic expense if the parent

“Bvaluation” means procedures used wlg,h an evaluation obtdined by
In accordance with §§ 12]1a.530-121a.534 lic agency, However, the pubfic adency
to determine whether a child-is handi- MAay initiate a hearing under § 1217.506
capped and the nature and extent of Of this subpart to shiow that itg eyaltia-
the tpecial education and related serv- 4on is appropriate. I, the final decisiolt ..
ices that the ¢hild needs. The term means Is that the evaluation is appropria , the %&:
procedures used selectively with an in- Parbnt still haﬁ@g right to an Independ-
dividual ehild and do¢s not include basic ent educatlonal Lvalu ion, but not at -
tests administered to or procedures used Public expense. =X
with 2l childrén in a (ashool, grade, or (c) Parent ini[zated;@tvaluatzon}. If

class. ° . the parent obtains an independent pdu~
"Personally identifiable” means that -catiopal evaluation at private expense, .
informatipn includes; the results of the evaluation: \ s
(a¥. The pame of the child, the child’s (1) Must be considered by the puyblic

agency in any decision made with|re-

parent, or other family member; sgéct to the px?;)vision of an}reeapprolm-
(b)* Yhe address of the child; ate public education, to-the*child, an

(e) A personal identifier,"such as the (2) May be presented as evidence fea

child’sgoc!al securtty number or student hegring under* this subpart regaré}ng
number; or” - __ cthabchild, . “

DT ' |
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. «d) Requests fur cualuatiuys by hear- elt refuses ior otherwise withholds) con-
ing officers. If a hearing dfficer requests sent.t ’Sm;e‘PrOi;dure;!. Butch as g‘l)l?inllelﬁcﬂ
. an independeht educational evaluation _{2‘:‘" order authorizing the public agency
N " Yo conduct the evaluation or provide the +
* as part of a hearmg, the cost of the education and related services, must be
evaluation must be at publjc expense. followed. .
ey Agency.griterra. Whenever an in- If, howcier. there is 10 legal requirement
dependent evaluation is at puphc ex- fur cunsent outside of these regulations, the
.~ bense. the criteria under wluch the eval-y public agency may use the due process pro-
uation 1s obtamed. mcluding the loca- cdure, tced BiG HORACL (0 7R & LT
. ho . SlOn o v -
' tion of fthe\evalua.tmn and :l;ﬁ qlfmh{ic_a out parental consent Theagency must notify
Lioys of the examiner, mu.t he the same_ the parent of its actions, and the parent has
as the crmteria which the public ggency  pyeal rights as well as rights at the hearing
uses when 1t itfittatesean evahiation. Y jself ’ ,
. o T . 1
. (0UpC 1415(!)1(1)(&) ) - co 1200305 Cantent ofnotice, e
T o\ § 1214501 Prior notic : P gt s onsnd. tar The hotwe under & 121a501 midst
~ ' ! -
(a) Notice’, "Written nottce which 1ndlude . .
theets the requirtments under, § 121a505  ‘1' A full explanation Olf 1?1“ ‘t"f 3119
- ‘must be given to the parents of a handi- <Dtocedural safgguardst i_‘:"a’ aple ¢
N capped child a- reasonable time before Rarents under Subpart E: .
‘* the public agenty : ’ (2) A descruption of the action pro- .
Yo (1) Proposes to initiate or change the 1"°Sef1 or refused by the agency, an ex-
identification, evaluation, o1 educational Planation of why the agency proposes or-
placement of the child or the provision ‘efuces to take the action, and"a de-
of a free approprigle pubht education to sc1iption of any options the agéncy con-
. the ¢hild, br ’ sidered and-the reason® why those op-
(2) Refuses to initiate or change the !10ns weve rejected: )
identification, evaluation, or educational '3 A description 02 each CV“lf‘tatigll
placement of ghe child.or the provision brocedure test. record, or rcpor ‘;
of a free appropl iate public eddcation to  BENCY Uses a; a ba-is for the proposa
the child. . . or refusaland.. 5
_ (bY Consent. (1) Parentyl consant = 4 Qdescrmtxon of dﬁf\ other factors
must be obtamned before . \ vhich Bre relevant e the agency's w)—
() Conducting a’ preplac unenut brvale  bosal or refusal .
»uation; and - . . _ tb» The notice must be. -
ab)- Imtial placemcnt of & handi- ‘1) Written m language undcx.s‘f%nd-
. capped* child in a programn piov idifig  yple to the general public. and .
"specml cducation and related services. ¢ (2 Provided in the native language
2) xcept.?»r, preplacement evalua-  gr yho papent or other mode of commu-
y - tion axd maitial placement, consent may  yeati0n used by the parent, unless it is
EOt ?{et t‘;‘a‘l“'ex;j r%; taox?oclllgll(tlion of any . clearly not feasile to do so. .
ene e pa . : R
: (¢) Procedures where parent refuses () If the native language or otuﬁr
. 5 mode of communication of the parent
consent. (1> Where State law requires is not a written, lapguage, the State or
parental consént before a handicqued local educational agency sfmll take steps
child is evaluated or initially°provided to insure:
education related scrviees, . : . *
;rzggal proléedul?és aggvern the public (1) That the notice 1s translated orally
4 "
agency 1n overriding a parent’s refusal to 9! -by other means to %‘? parent in his
consent. - or her native language br other mode of
(2) (1) Where, there is no State law Commumcation; .
. requiring consent before a handicapped ¢2) That the parent understands the
child is evaluated or initially provided ¢ontentof the notice, and
" spectal education and related ,servicese (31 That thcre is written evidence that
the public agency may use the hearing the requremepts in paragraph (¢) (1)
procedures in §§ 121a 506-121a.508 to and (2) of this sectiox) have been met.
) determine if the _child may be evalua@ed (20 USC 1415(b)(1)(D)) ,
#¥e~ or initially provided special education o
and relatgd services without parental § 12151.506 Ympartial dwe process hear-
J « consent. ting. '

{(iiy If the heaiing officer upholds the
agkney, the agency may evaluate or
initially  provide, special education and
related services to the child without the
parent's consént. subject to the parcnt’s
rights under §§ 121a 510—121a 513

120 USC. 1415(b) (1) (C). (DY.)

Comment 1. Any changes in a child’s spe-
cial education progrpgm. after the initial
pipcementgard nof spbject to parental con-
sent unddy Pa ui are subject to the
prior not requiremeng in paragraph (ay
and the individualized education program
requirements in Subpart C. s

¢ 2. Paragraph (c) means that where State

law requires parental consent before evalua- area if: ‘
tion or befdre special gducation and related (1) The paren} requests the informa-
services are Initially ss'ovlded, and the par- tlon; or . L
. " - .
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(a) A pareift or a public educational
agency may initiate a hearin
thie matters described in § 121a\504(_a.) (1)
and (2),

«bs The hearing must be conductcdb{'
the State educational agency or the pub-
lic agency directly responsible for the
education of the child, as determined
under State statute, State r¢gulation, or
zyrit,ten policy of the Stale educational

ency. . .

1+ The public agency shal inform the
parent of any free oy low-cost legal and
other relevant services available in,the

Co2q

on any of.

: . - (4;)5 "

12, The parent or the agency initiates
a hearing under this section. '

('goiﬁ.s'c. 1416(b) (2).) T

Comment: Many States have polnycd
the success of using mediation as an inter-
vening step prior to conducting a formal due
process hearing. Although the process of
niediation ts not*required by the statute or
thesé regulations, an agency nfay wish to

y suggest mediation in dlSpm,es concerning the

identification, eValuation. and educayignal .
placement ofshandicapped children, antd I%g
provision of a free appropriate public edued®

. tion to those children. Mediations have bden |

conducted by members of State educatioh .
agenci®s or local educational agency persons¥ea |
nef who were not previously involved in the R
particilar case In many cases, inediation
leads to resolution of differences between
parents and agencies without the develop-
ment of an adversaria] relationship and with
minimal emg@fional strgss. However, media-
tion ma be used to 'deny or delay a ’
parent’s rights under this subpart
£ 1212.507 Ip_lp:lrlial hearing officer.

ta) A healing may not be conducted.

1) By a person who is an employee
of a puhlic agency which is involved 1 -
tlie education or cale of child, or

t2) By any person having a personal
or professional interest which would con-
fhict with s or her objectivity in the
hearing . Yot s - .

th) A person who otherwise qualifies to
conduct a hearmg under paragraph (a)
of this section 1s not an employee of the
agency solely because he or she Is paid
by_the ageney to serve a$ a hearing offi~ -
cer,

‘¢' Each pubhic agency shall keep a list
of the persons who serve as hearing offi-
cers The list must include a statement-of
the quahfications of each of those per-
dns, . \ -~

(20 USC 1414h)(2) )
§ 1214.508

(a) Any party to a hearng Has
right to?
(1) Be accompanied and advised by

-

Hearing rights, ,
the

#scounsel and by individuals with. special

kiiowledge or training with respect to the.
problems$ of handicapped childrep;

(2) Present evidence and confront, .
cross-examine, and compel the attend- '
ance of witnesses;

(3) Prohibit. the introduction of any,
evidence at the Iraring that has not begn,
disclosed to'that party at least five days R
before the hearing: .-- *- .

(4) Obtain a written or electronic ver-
batim fecord of the hearing; .

(5) Obtam wnitten findings of fact and «
decisions. (The public agency shall jrans-
mit those findings and decisions, after
deleting any personally identifiable in-
formation. to the State advisory panel
established under Subpart F). ,

(b) Parents involved in hearings must
be given the right to: )

W Have the child who is the subject
.of the hegring present; and h

(2) Opén the hearin the public.

(20 U S.C. 1415(d).)

§.121a.509 ch;ing decision; a;;pcal. SR
A decisior®made in a hearing con- )
. ducted under this ji!jfart is final, unless -
23, 1977 . ' -
. 1
. N 7 - '
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a party to the hearing appeals the decl~
sion under §121a.510 or § 121a.511. .

(20 USC. 1415(c)")

. §121a.510 Administrative appeal; im-

~

« _tlonal evidence, the rights In §121a.508

E

partial revicw.

(a) If the hearing is conducted by a -
public agency other than the State edu-
catronal ageney, any party aggneved by
the findings and Hecision in the hearing
may appeal to the State educatiodal
agency.*

(b) If there is an appeal, the State
educational agency shall conduct an im-
partial review of the hearing. The official
conducting/the review shall:  * <

(1) Examing’the entire hearilig 'rec-
ord: [

(2) Insurt that the procedures at the
hearing were consistent with the redulre-
ments of dug process;

(3) Seek additiongl evidence if neces-

.sary If a hearing is held to receive addi-

apply; .

(4) Afford the parties an opportunity
for oral or written argument, or both,
at the discretion of the reviewing offi-
cial; . °

(5) Make an Independent decision on'
completion of the review; and .

v(6) Give a copy of written findings °

and the decision so.the parties. -
(c) The decision made.by the review-
Ing official is final, unless & party brings

, acivil action under § 121a.512,

ER]!

(20 USC. 1415 (c), (d)> H Rep No 94-664,
at p. 49 (1975).) :

Comyent. 1 The State educational agency
may conduct Ats review either directly or
throligh another State agency acting on its
behalf. However, thé State educaldomal
‘agency remains responsible for the final dé&-
clsion on review.

2 All parties have the right to continue
to be represented by counsel at the'‘State
administrative review level, whether or not
the reviewing offictal determines that a fur-
ther hearing s necessary. If the revie ing
official decides to hold a hearing to refetve
edditional evidence, the other rights in sec-
tion 121a.508, relating to_ hearings, als?
apply. . -

§ 121a.511 - Civil action.

Any party aggreyied by the findings
and decision made in a hearlng who
does not have the right to apgbal under
§$121a.510 of this subpart, and any party
aggrieved by the decision of a reviewing
officer under §1214.51Q has the right to
bring a civil action under section g15(e)
#2) of the Act. :

(20 U.5C.1415) o .

§121a.512 Tiwgeliness and comsenienee
of hearings and reviews,

(a) The public, agency shall insure
that not later than 45 days after the
receipt of a request for a hearing: ¢

(1) A final decision is reached in the
hearing; and . -

(2) A capy of the decision is mailed
toeach of the parties.

(b) The State educational agency
shall insure that not later than 30 days

-

[

U
-
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/
after the receipt of a
review:, . .

(1) A final decision is reached In the
review; ahd T

(2) A copy of the decision is mailed to
each of the parties,
“7(c) A hearing or reviewing officer may
grant specific extensions of time beyond
the periods set out in. paragraphs (a)
And7h) of this section at the Tequest of
cither party. - - B . .

(d) Each hearing and each roview
Yinvolving oral arguments must be con-
ducted at a time and place which is rea-
sondbly conveniert to- the parents and
child invalted.  ° ) '
(20USC 1415)

§ 1214.513  Child's ~|:|l‘us

ceedings, .

. . ‘
(a) During the Qendency' of ‘any ad-
ministrative or judicial proceeding re-
garding & complaint, unless the public

agency and the parents of the child agree

during pro-

P

- othetwfse, the child involved in the com-

plaint*must remain in his or her present
educational placenient.

() If the complaint involves an ap-
plication for initial admisslon to public
school, the child, with ?_the consent of
the parents, must be placed in the public
school program until the completion of
all the proceedings.

A

(20 U S C. 1415(e) (3) ) ° -4

-

Comment Section 121a 513~ dots not per-
mit a child’s placement to be changed dur-
ing a e¢omplaint proceeding, unless the par-
onts and agency agree otherwise While the
placement may not be changed, this does not
preclude the agency from Wsing its normal,
procedures for dealing with children who are
endangering themsefves Qr others.

§ 121a.514 gx.rrogutc parents, *

(a) General. Each public ag cy shall
insure that the rights of a child are pro-
tected when: - . T

(1) No parent (as defined in § 121a.10)
can be identified; -

(2) The public agency, after reason-
able efforts, cannot discover the where-
abouts of a parent; or

(3) The child is a ward of the State
under the laws of that Btate.

(b) Duty of public agency. The duty
of a public ageney under paragraph (a)
of this section includes the assignment
of an individual to act as a surrogate
for the parents. This must include g
method (1) for determining whether a
¢hild needs a surrogatg parent, and (2)
for assigning a_surrodtté parent to the
child. Si .
(¢) Criteria fox selection of surrogates.
1y Theé public agency may select g sur-
rogate parent in any way ' permitted
under State law. . ~

(2) Public agencies shall insure that a
berson gelected as-a surrogate:

" (1) Has no interést that conflicts with
the interests of the child he or she repre-
sents; and .

(i) Has knowledge and skills, that jn-
sure adequate representation of the child.

(d) Non-emplguee requirement; com-
pensation. (1) person assigned as -a

’ ¥

public agency which is involved in «the °
education or care of tie child. . '
(2) A person who otherwise qualtfies

to be a surrogate parent under paragraph

»(¢) and (d) (1) of this section, is not an

employee of the agency solely because he
or she 1s paid by the agerncy'to serve as a
Surrggale parent. s -
(e) Responsz‘b?lztzes. The surrogate-
parent may represént the chid in all,

matters relating' to: .

(1) The identification, evaluation, and
educational placement of the child, and

(2) The provision of a, free.appropri-
ate public educ n to the child,

(20Y' s C. 1415(b) (1) (B).)
. -

[

. PROTECTION IN EVALUATION PROCEDURES

§121a.530 General. ©, * -

(a) Each State educational agency
shall insure that each public agency
e~tablishes .and implements procedures
which meet the requirements of §§ 121a -
530-121a.534. ! ’

(b) Testing and evaluation materials
and procedures used for the purposes of
evaluation and placement of handi-

.capped children must be setected and

administered so"as not to be racially or
culturally discriminatoyy. -

(20 US C. 1412(5) (C).) | .

§ 121a.531  Preplacentent evaluation.

t

Before any actign Is taken with re-
spect to'the ihitial placement of a handj-~
capped child in a specip] education pro-
gram, a full and individual evaluation
of the child’s educational'needs must be
‘conducted-in accordante with the re-
quirements of § 121a.532, N

(22USC. 14185 (C5) |

§ 121a.532 Fraluntion p'\-occdur(-s.
State and’local educational agencibs

shall Insure, at a minimu

+ (@) Tests and *otheé

materials: .

(i) Are provided and adrhinistered in
the child’s native language pr other mode

£
eviluation -

~of communication, unless it 1§ clearly not |

fedsiblé to do so;

(2) Have been validated fd
¢ific purpose for which they"
and - 4

(3% Are administered by trained per-
sonnel in conformance with the\instruc-
tiéns provited by their prodycer;

(b) Tests and other evaluation
als Incfude those tallored to ass
cific areas 8f educational heed- ahd not
merely those which are desfgned tb pro- .
videta single general irtelligence| que- o
tient; .

(¢) Tests are selected and adminis-
tered so as bes} to ensuge that when a
test is administered 40 a child with \im-
paired sensory, manual, or speaking
skills, thd& test results accurately
flect the child's aptitude or achievemént

level LT whatever other factors the t

ateri-
spe-

“request for a surrdgate may not be an employee of & -

purporfs to measure, Tither than refl ..

ing the 1d’s impaired sensory, manu: 1, °
or Speakins skills fexcept where thode

[ 4
-

t
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skills are the facjors which the test pur-
‘ports to measuré); - . .
«d) No singlé yyocedure Is used;ns the
solé criterlon f§determining alapp:
prate “educational program for a‘child;
and PN N
«¢r The evaluation 15 mide by a mul-,
L oweiplinary team or group of Jersons,
riJudmg at least one teacher -or other
<+ ecialist with knowledge in the area of
s nected digability. '
£ The child is assessed in all areas
* 1itod to the suspected disability, in-
ctuding, where appropriate. health. vi-
~wn. hearing, social and ‘efnotional
radus, general Intelligence, academic
L formuante, communicative status, and
umtor abilities.
12IUSCOMIZG) (C))
Crgraent Children %ho Lave a gpeech un-
i wiiilent as their prindary hyudicap may not
roed oo complete battery of assessments (€8,
.cho.wogical, physical, or adaptite be-
L wr) However. 8 qualified speech-language
74 oudugist would (1) evakuate each speedl
noowatiod child using procedures thiat are ap-
; «opbiate for the dlagnosis and appraisal of
~ «ech*and language (‘ll\‘(ﬂ‘d(‘l(s. and (2) where
Licessary, make referrals for additional as-
¢ menLts needed to make an approprinte
puwcement decislon N

121333 Plicemant prcedares.

w) In interpreting evaluation data
und i makmg placement decisions, each

W% public agency shall: P
(1) Drdaw upon informatign {rem a-va-

il of sources, mecluding aptitude and
gglne\ emens tests, teacher recommenda-
tyuus. physical condition, social or cul-
- ttiral backgrdund. and adaptiv e behavior,

(2) Insure that Information obtained
from all of these sources is dornumented
and carefully considered;’

(3), Insure that the placement decision
is made by a group of persons, including
petsons knowledgeable about the child,
the meaning of the evalualin date, dand
the placethent optlons; and -

4) Insure that the placement deci-
sion 1s 1nade in confornuty with the least
re.tiictive environinent rules 1n §§ 121a.-
550-1212a554.

Jp) If a-determination is immade that
a child is handicapped and needs special
educatien and ﬁlated serviees. an indi-

¥

-

@
. R

~

» vidualized edu on program must be
developed for tht child in accorddnce
with §§ 121a.340-121a 349 of Subpart C.

£20 U'S C. 141278) (C), 1414(a) (5) )

Comment. Paragraph (a)(1) tncludes &
11>t of examples 3f sources that may be used
by a public,agency in making Qaccnxcxxt de-
crslong. The agency would not have to use all
the sources every instance The point of,
tl.g requirement is to insure that more than

1@ souree is used in interpreting evaluation
data gnd in making placement decisions For
example, while all f the named sources would
hLate to be ysed {dr a~chlld whose suspected
disabitity is mental retardation, they would
Lot he necessary for certalfy pther handicap-
ped children, sugh as a chlld who,has a se-
vere artlculatigm< disorder as.his primary
Landlcap Por such a chlld, the speech-lali-
£ age pathologist, in complying with the
multisource requirement, might use (1) a
standardized test of articulation, and (2) obs.
seration of the child's articulation behavior
in conversational speech.

.

4
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‘S 121:\,_."5}$ Reevaluation. .
“.Each State- and local educational
agency shall insure: 1

(8) That each handicapped child’s in-
"dividualized education program Iis re-
viewed in accordance with §§ 121a 330—
121a.349 of Subpart @, and

(by, That an evaluation of the child,
based on ptocedures which meet the re-
quiements under §121a.532, is con-
ducted every three years er more fre-
quently if conditions warrant or if the
child’s parent or teacher requests an
evaluation.
(20 US.C. 1412(5) (c) )
LEAST RESTRICTIVE ENVIRONMENT
121a.550
(a) Each State edutalionl agency
shal] insure that each public agency es-
fablishes and ilmpleménts procedures
whicImhect the requirements of §§ 121a -
550-1312 556

W Ealdy’

(1) .That ¥o¥the mIXImUA cxtent-ap-
propriate, handicapped thildren, includ-
ing children in pubtic or private institu-
tions or”other tare facilities, are edu-
cated with children who are hot# handf-
cappédd, and .

¢23 That special classes, separa
schiooling “or other removal of handi
capped children from the regular edu-
cational environment, occurs only when
the nature or severity of the handicap Is,
such that education”in regular es
with the use of supplementary alds'and
services cynfiot be achieved satisfactorily.

(20 USC. 1412(5) (Bp; 1414(8) (1) (C) (Iv).)

§ 121a.551  Coutinnum  of
plnecements,

(a8) Each public agency shall insure
that a continuum of alternative place-
ments js availoble to meet the needs of
lLiandicapped children for special eduda-
tion and related,services. , * -

tb) The continuwm required under
paragraph @) of this section mus

(1) Include the altermative placdments
listgd in the definition of special educa-
tion under §121a.13 of Subpart A (N~
struction in regular classes, speci
classes, special schools, home instruc-
tion, and 1nstruction in hospitals and
institutions), and . . ‘

¢2) Make provision for supplementary
services (such &s resource room or itin-
erant instruction) to be'provided in con-
junction with regular class placement.

(20 US.C. 14R(5) (B).)
§121,. Placements,

., Each puf)nc agency shall insurg that.

«a) Each-handicapped chid's educa-
tional placement: R

-41) Is determined. at least anhually,
[ (2):Is based on his_or her individual«
ized education prograi, and )

(3" Is as close as possible to the ¢hild’s
home;

{b) The various alternative plagce-
ments ‘included under §121a.551 are
available to the extent necessary to im-
plement the individualized education
progrant for each handicapped child;

-

S Cenral,

-

alternative

552
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(¢) Unless a handitgpped ohfd's fn-
dividualized education program requires
some other arrangement, the child is ed-
ucated In the schojl which he or she -
would attend if not handicapped; and

(d) In selecting the least r¥strictive
environment, consideration-is given to-
anyspotential harinful effect on the ¢hld
or o the quality of secrvices which he
or ske nceds. , ' S

(20 USC. 1412(5) (B) )

Commment Section 121a 552 lucludes some '
of the main factors which must be consid-
ered In doterinining the extent fo which a
handicapped child can. bo educated with
children who are not handicapped The over-
riding rule in this seption i3 that placement
decisions must e made on, an ingdividual
basis. Tne section also requires each agency
to have various alternative placements avail>
able th order téinsure that each handicapped
child receives .an education Wwhich 1s ap- .
propriate toahis or her individ{i$ Deedsy
. The analysts of the regulations.for Section
504 of the Rehabilttation Act of 1973 (45 CFR
Part 84—Appendix, Paragraph 2%) includes
SO&CW«AD}S regarding, fiducationnt placg-

.

en ,“,lmndlcappcd chﬂdrcxr‘ which are
pertifenttothls section: | ° - -
1, With¥5pet 10" getermining prper
placgments, the analysis statese ''¢ & & 1t
should be siressed that. wherd s handicapped
child is so disruptive in a regular classroom
that the education of othes students is*sig-
nificantly impalred, the*needs of tié handi-’ «
capped chiid cannqt be metdn’ that, edviron-
ment Therefore regular placement would not
be appropriate to his. or fiet needs * "
2. With respect to pecing. s handlcapped
child in an alternate sctting, the analy
states that among the factors to be con-
sidefed In plaging a child is the need tu
piace the child as close to home as possible
Reciplents aro required to take ‘this facior .
into account In making placement deelsiSus
The parent’s right to challenge the place-
ment of their child extends not only to place-
ent in fpecial cl¥sses O separate schools,
t to placement in_a distant school,
[Lulariy In » resideubial program. Au
ally apprupriaté education prugrani mauy
exist closer to home, and thls issue may be
raised by the parent under th§f due process
provisions of this supart.* - ° ~

m
b
p

§121a.553 Nonacademic scttings.

In providing or arranging for the pro-
vision, of nonacademic and extracurricu-
lar services and activities, Including
meals, recess periods, and the gservices

Subpart C, ea¢h public ageney shall in-
sure that each handicapped child partic- *
ipatés with nonhandicapped children in
*those services and activities to tHe maxi-
mum! extent appropriate to the needs of
that child.

(20 U.S.C. 1412(5) (B) ) .

Comment. Section 121a 553 is taken from
& new requirement in the final regulations
for Section §04 of the Rehabilitation Act of
1973. With re¢spect to this requirement. the.
analysig of the Section 504 Regulations in-
cludes the foliowing statement: *“[A new
paragraph| spgeifies that handicapped chil-
dren must also be provided nonacademic
serviced In as integrated a setting as possi-
ble. This requiremeut is espeually ymportant
tor clilldreh whose-educativnal needs neces-
sijate their being solely with other handi-
capped children during most of each day. To
tho maxfnum extent appropriate, children
in résidentdal settings are also to be provided

and activitigs set forth in § 1372306 of -, -

”~ .

@

e
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opportunities for®participation with other

cilildren.” {45 CFR Part 84—Appendix, Para-

graph 24 ) . -

§ 121a.554 Children in public or private
institutions,

. Each State educational agency shall

. make ayrangements with public and pri-

N

vate mstitutions (such as a memorandurmn
of agreenient or special implementation
Procedures) ‘as may be necessary to in-
sure that § 121a 550 1s effectively imple~
mented. .

(20U SC 141245) (B) ) 1a

A————romnient Under section 61215} (B) of the
statute, the requirement to educate handi-
capped children with nonhandicapped chil-
dren also applies to children in public and
private institutions or other care facilitles.
Each State educational ‘agency must insure
that each applicable ageney and institution
in the State tmplements this requirement.
Regardless of other reasons for institutional
placement, no child in an {nstitution who s
capable of education in A regular puablic
achool setting may be dented access to an
education in that setting

§ 121a.555 Technical-

training aetivities,

. . Each State’ educational agency shall

¢arry out'activities ta Insure that teach-

ers and administrators in all publfe
agencies:

‘a) Are fully info
sponsibilities for im
550. and .

(b)Y Are provided with technical as-
sistanc€and training necessary to assist
themn in this effort. ’

(20 0.5 C 1412(5) (B} )
§ 1212556  Monitoring activities.

‘a) The State educational agency
shall carry out activities to insure that:
§ 121a 550 is implerfiented by each publig
agency. .

‘bY If there is evidence that a public
agency makes placements that are -
consistent with § 121a.550 of this sub-
part, the Stgte educational agency: X

(1) Shall review the public agency's
justification for itsactfons, and
° (2) Shallzassist in planning and im-
plementing any necessary corrective
action. Te e

(20U S C 1412(5)(B) )
~  p CONFIDENTIALITY OF INFORMATION
§ 1212.560 Definitions. .
<

As used in this subpart: .5
' “Destruction” means physical destrue-

14

-

asdistance and

ed about their re-
cementing § 1218~

"> tion or removal of personal identifiers

from information so that the informa-
tion 4s no longer personally identifiable.

“Educatign records” means fhe type of
records covered under the definition of
“education records” in Part 99 of thigs
title (the regulations implementing the
Family Educational Rights and Privacy,
Act of 1974) . R

“Participating agenc®’ means any.
agenty or institution which collects,
maintains, or uses personally-identifiable
information, or from which information
is obtained, under this part.

(20 U.S.C. 1412(2) D); 1417(¢).)

cludes: o
' (1) The right to a response from ‘tHg”

»

»
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§ 121a.561 Notice 40 parents.

.. (@) The State educational "ggency
shall give notice which is.adequate to
fully inform parents about the require-

ments under § 121a.128 of Subpart B, in--

cluding:

(1) A description of the extent to*

which the notiee is gtven in the native
danguages- of the various populagion
groups intthe Stater

(20 A’ description of the children on
whom bpersonally identifiable informa-
tion is maintamed, the types of info -
tion sought, the methods the State in-
tends to uce in sathering the informna-
tion uncludmg the sources from whom

mformation is gathered), and the usés '

to he made of the ormation;

(3) A sujnmary € policies and pro-
cedures which participating agencles
must follow regarding storage, disclo-
sure te third parties, retention, and de-
struction of personally identifiable infor-
mation; and , .Y

{4) A description of all of the rights’of

parents and children regarding this in-
formation, including the rights under
section 438 of the General Education
Provisions Act and Part 99 of this title
(the Family Educational Rights and Pri-

vacy Act of 1974, and implementing regus

lations). : -

<b) Before any major identification,
lacation, or evaluation activity, the no-
tice must be published, or announced in
nawspapers or other média, or both, with
circulation adequate to-notify parents
throughout the Statey‘gf the activity.

@OUSC 1412(214D). 1317.¢) )
§121a.562  Accessrightd -

ra) *Each participating_agency shall
permt parents to inspect and review
any education records relating to their
children which are collected, maintained,
or used by the.agency under this part.
The agency shall comply with a request
without unnecessary delay and before

any meeting regarding an individualized*

education program or hearinig relating
to ,the identification. evaluation, or
placement_of the child, and in no case
more than 45 days after the request has
beén made.

e%fb) The right to inspect and review

ucation records under this section in-.

participating agency to reasonable re;
quests for explanations and interpreta-
tions of the records:

t2) The ‘right to request that the
agency provide’copies of the records con-
taining the inforimation if failure to pro-
vide those coples would effectively pre-
vent the parent from exercising the right
to mspect and review the records; and

«3) The right to have a representative
of the parent inspect ‘and review the
reqords.

c) An agency may presume that the
parent has authority to inspect and re-
view records relating to his or her child

unless the agency has been advised that_

the parent does not have the authority
under applicable State law gpverning

.
such matters”as
tion, and divorce.

(20 U.S.C. 1412(2)(D); 1417(c).)
8 121a.563 Record of access.

Each participating agency shallkeep a
record of parties obtaining access to edu-
cation records collected, maintained, or
used undeg this part (except access’ by
parents and authorized employees of the
participating agency)) including the
name of the party, the date access was
given, and the purpose for which the
party 1s authorized to use the recopds.

(20 US.C. 1412(2) (D), 1417(c).)

guardianship, separa-

s

.

§ 1214561 Records on .mor(‘ thau omne

child. —

If any education record includes in-
formation on more than one child, the
parents of those children shall have the
right to mspect and review pnly the in-
formation relating to.their child or to

be informed of that specific informa-~

tion.
(20 US.C. 1412(2) (D)5 1417(c).)

§ 12‘565 List of typc~ and localions
of information.

Each participaging®agency shall pro-
vide parents on request a ist of the types
and locations ‘of education records col-
lected, malntained, or used by the agen-
(A . w
(20 P.SC. 1412(2) (D); 1417(¢) )

§ i1a.566 Fecs.

{(a) A participating education agency
may eharge a fee for copies of records
which are made for parents under this
part if the fee does not effectively pre-
veut the parents from exercising their
right to mspect and review those records.

(b) A participating agency may not
charge a fee to search for or to retrieve
information under this part.

(20 USC 1412(2)(D); 1417(8).) N

$1212.567 Amendment ?ﬂ

- parent’s request.

tar A parent who believes that infor-
mation in education records collected,
mamtained, or used under this gart is
maccurate or misleading or violates the
privacy or other rights of the child, may
Tequest the participating agency which
maintains th¢ information to amend the
mformation,

(b) The agency shall decide whether

of records

to amend the information in accordance

with the request within 2 reasonable
tod of time of receipt of the request.
fc) If the agency decides to refuse to
amend the inforimation -In aecordance
with the request it shall inform the par-
ent of the refusal, andsadvise the parent
of the right-to a hearing under § 121a 568,

(20 U.S.C. 1412(2) (D); 1417(c) )

§ 121a.568 Oppox;mnily for a hearing.

* The agency shall, on reduest, provide
an opportunity forn hearingto challenge
information in education records to in-
sure-that it 1s nobnaccurate, misleading,

e - .
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or otherwise n violation of the privacy
or other rights of the child.

(20 US:C 1412(2) (D): 1417(c) )
§ 121a.569 Result of hearing,

(a) If, as a result of the hearjng, the
agency decides that the inforrhation is
maccurate, misfeading or otherwise
violation of tlre privacy or other rights
of the child, it shall amend tli€ informa-
tion accordingly and so inform the par-
ent wp writing. Y

th)
agency decides that the mformation 1s
not inaccurate, misleadmg, or otherwise
in viojation of the privacy or other rights
of the child, it shall inform the parent of
the rnight to place i the records it main-
tams on the child a statemeit comment-
ing ort the information or settmig forth
any reasons for disagreeing with the
decision of the agency,

(c) Any explanation placed in the rec-
ords of the child under this section must:

(1) Be maintamed by the agency as
part of the records of the child as long
as the record or contested portion 1Is
maintained by the agency; and

(2) If the records,of the child or the

contested portion is disclosed by the

agency to any party, the explanation
must also be disclosed Yo the party

(20U S C 1412(2)gD), 1417¢c) )
§ 121a.5370 Xearing procedures.
A hearing lheld under § 121a 568 of tlus

subpart must be conducted according to

the procedures under § 99 22 of-this title.
(20 US C 1412(2) (D), 1417(c) )
§ 121a.571 Consent.

(a) Parental consent must be obtained

before personally identifiable mnforma-

tidnis:

(1) Disclosed to anyone other than of-
ficials of participating agencies collect-
ing or using the mformation under this
part, subject to paragraph (b of this
section; or

(2) Used for any -purpose~other than
meeting a requirement under this.part.

«b) An educational agency or mnstitu-
tion subject to Part 99 of this title may
not release information from education
records to participsting agencies with-
out parental consent unless authorized
to do so under Part 99 ofthis title:

(c) The State educational agencywshall
include policies and procedures in its an-
nual program plan which are used in the
event that a parent refuses, to¢ provide
consent under, Elns section

(20U S C 1412(2) (D}, 1417(c) )
14 .
§ 121a.572

(a) Each participating agency shall
protect the confidentiality of personally
idenwfiable information at collectjon,
storage, disclosure, and destruction
stages. - -

(b) Ope offielal at each. participating
agency shall assume responsibility for
insuring the confidentiality of any per-
sonally identifiable information.

) ,persons collecting or using per-
sonally idenfiflable information must re-
ceive traffiing or Instruction regarding

N

-

Safeguards.

-
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the State's policies and procedures under
§ 121a 129 of Subpart B and P 99 of
this title. - .
(d) Each participating agency shall
maintain, for public inspection, a cur-
*rent listing of the names and positions
of those employees within the agency
who gnay have access to Dersonally
identifiable information.

(20 USC 1412(2) (D) 1417(c) )
§ 121a.5373  Destruction of information,

(a) The public agency $hall inform
parcnts when personally identxﬁs@le in-
formation collected, mamntained, or used
under this part 1s no longer needed to
provide edqucational services to the child

i+ The mformation must be de-

stroyed at the request of the pargnts. -

Howevcr, a permanent record of a stu-
dent’¢ namie, address, and phone number,
his or her grades. attendance record,
classes attended, grade level completed.
and year completed may be ;nam;ained
without tnune limitation.

(20 US C 1412(2) (D). 1417¢e) ) t

Comment Uncier s@:tion 121a 573. the per-
sonally identifiable information on a handi-
‘capped child may be retained permanently
unless the paretits request that. it be de-
stroved. Destruction of records is the best
prrotection against lmproper and unauthoi-
ized discélo-ure Howcver, 4he records may
be needed for other purposes. In informing
parents about their rights under this sec-
tion. the agency should remind them that
the records may be nceded by the child or
the parents for social security benefits or
other purposes If LLe pareuts request that

the information be deStroyed, the agency '

may retain the tnformatdon in pargraph (0
. % .
*§ 121a.574 Children’s rights,

The State- educational agency shall
include policies and procedures in 1ts
annual program plan regarding the ex-
tent to which children are afforded
rights of privacy similar to those af-
forded to parents, taking into consider-
ation the age of the chid and type or
severity of disability. . -

(20 USC 131220y, L1417(e) )

Comment NJte that under the regulations
for the Family Educational Rights and Pri-
vacy Act (45 €FR 99 4(a)), the rights of,
parents regarding education rccords arc
transferred to the student at age.la.

§ 121a.575
The State educational agenty shall
deseribe m its annual program plan the
policies and procedures, including sanc-
tions, which the State uses to msure
that its polictes and procedures are fol-
.lowed and that the requirements of the
&t and the regulatiops in this part are
met.
(20 US C. 1412(2} (D); 1417(c).) T

§J21a.576 Office of F.(lu;nlion.

If the'Office of Education or its au-
thorized representatives collect any
personally . 1dentifiable information
regarding handicapped children which
s not subject to 5 U.5.C. 5522 (The Pri-
vacy Act of 1974), the Commissioner
shall apply the requirements of § U.8.C
section®b2a(b) (1)-(2), (B-A1); (@) ;

Enforcement.
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.k
(dy, (ex(), (), (IH(A), (B), and (DY,

(5)x~(10); (hy; (m): end.fn), and the

regulations implementing those provi-
swons in Part 5b of this title,

(20 USC 1412(2) (D), 1417(c) )

~

.. OrricE OF EpucatioN PROCEDURES :

§ 1214.580 Opportunity* for a hearing.

The Comnus$ioner gives a State edu-
cational-awency reasonable notice and
an opportumity for a hearing before®
taking any of the following actions:

(a» Disapproval of a State's annual
pl'(Yram plan under § }21a 113 of Sub-
part B. .

(b Withholding payments from a
State uhder §121a.590 or under section
434(c) of the General Education Pro-
v)sions Act. ,

(¢) Warving the reguirement under
§121a 589 of this subpart regarding
supplementing and supplanting with
funds provided under Par} B of the Act.
(20 'USC 123%{t). 1413(a)(9) (B), 1413
(¢): 1416) , .;‘

~ «
§ 121a.581 Hearing pancl.

The Commissioner- appoints a Hear-
g Panel cansisting BT not less than
ithree persons to conduct any hearing
undcr § 121a 530 of this subpart

(20 USG 1232ctc), 1413(8)(9) (B}, 1413
(c). 1418) - -

§ 121a.582  Ifcaring procedures. -

(a) (1) If the Héaring Panel deter-
mines that oral testimony would .not
materially assist the resolution of dis-
puted facts, the Panel shall give each
party an opportunity for presenting the
case: ! .

(1) In whole or in part in writing, or

iy In an informal conference before
the Hearmg Panel. *

%) The Hearing Panel shall give each
party:

(1) Notice of the issues to be consid-
ered (if this notrce has not already been
given); and  ,pe .

(i) An opportunity to be represemted
by counsel. ’

(b) If'thq Hearmg Panel determines
that oral testimony would matérially as-
sist the resolution of disputed facts, the
Panel shail give each party, in addition
to the réquirements under paragraph (a)
(2) of thisSection: .

1) An opportunity to obtain a record
of the proceedings;

(2) An opportunity to present wit-
nesses on the party’s behalf; and

(3) An opporfunity to cross-exfimine
witnesses either orally op with written'
questions.
(20 US.C
(c)> 1436)
§ 121a4.583

51011,

(a) The Hearing Panel shall prepare \
an imtial written decision whigi includes
findings of fact and the conclus ased
on those facts. .

(b) The Hearing Panel shall mail a
copy df the initial decisionSto each party.

(or to the party’s counsel) and fo the
Commissioner, with a notice that each

1232c{e), 1413ta) (9) (B); 1413 .

Initial decision; final deei-

23, 1977
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party has an opportunity to submit writ-
ten comments regarding the decision to
the Commussioner within a specified rea-
sonable time,

(¢) The mitial decision of the Hear-
ing Panel is the final décision of the
Commissioner unless, within 25 days

edfter the end of the tithe for.receipt of
written comments, the Comimssioner 1n-

. forms the Panel in writing that the dec1-
sion s being reviewed. .

td) Review by the Commussioner 1s
based on the detision] the written recorfd.
if any, of the Hearing Panel’s proceed-
ings, and written comments or oral argu-
ments by the parties.

te) No decision under this section be
comes final until 1t 1s served on the State
edycational agency or its attorney. .

(20 US'C. 1232 (c), 1413(a) (9) (b1, 1413(¢):
1416)

: '?hh »f requirement re.

: eménting and supplant- |
>y,

W, thlgl,;-‘s

B funds

(2) Vifderi se tims‘msn@wgnm and
ay ¥ - i of.%gémc.t, State and,

; i‘e;‘s must in- "’

. provide
Hre~use ’E%’
£ gfe-“and-local

3l i rdt;,%ﬁ‘e education of
YA ciildren, ARG in ho- case to
3 tdte and local funds. Be-
g Pith fundsabbropriated {8r fis-
ax, 1979 and for each 'followmg fis-

!
e

o '
.
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to the availability of & free appropriate
public education for gll handicapped
children, including: .

(1) The total ¢urrent expenditures for
regular edugation programs and special
education programns by function and by
source of funds (State, local,"and Fed-
eral) for the previous school year, and

(2} The full-time equivalent member-
ship of students enrolled mn régular pro-
grams and 1 special programs in the
previous school year. 5

(1) The Commissioner considers the.
mformation which the State provides
under paragraph (d). and (e) of this.
iython. along with any additional in-

ormation Ite may reqpest, or obtamn

through on-site reviews of the State's
ettucation programs and records, to de-
termme if all children have avajlable

—> (20U S.C 1416(a).) .

to them a free appropriate public educa-
tion, and if so. the extent of the waiver.

(g) The State may yequest a hearihg
-under §§ 121a.580-1212.583 with regard
to any final action by the Commissioner
under this section.

(20 USC 1411(6) (3): 1413(a) (9)(B) )
§ 1212590  Withholding payments.

“

(a) The Commissioner may make the
following findings only after regsonable
notice and an opportunity for a hearng
under §§ 121a 580-121a 583 to the State
educational@gency mvolved (and to any
local edycational agency affected by any

cal .yeart. tlhie nonsupplanting require~"failyre described in paragraphda) (2) of

- mento pplies*to funds allgsated to
” localspdutational agencigsitSce § 121a.-
3720

u

-

E

~bi- If ¥he State provides clear and
convincingievidence that all handicapped
children have available to them a free-
,appropriate ublic education, the Com-
missioner may waive in part the require-
ment under, d
614(a) (2) (B¥(11) of the'Act if the Com-
missioher concurs with the evidence pro-
vided by the State.- -

(c) a State wishes to request a
waiver, it must inform the gommissioner
in writing. The Commissioner then pro-
vides the State with a fimancg and mem-
bership report form which provides the
basis for the est. :

(d) In its réquest for a waiver. the
State shall include the results of a special
study made by. thé\ Stateto obtain evid-
ence of the availability of a free-appro--
priate public education to all handi-
capped children. The special study must
include stdtements by a represéntative
sample of organizations which deal with’
handicapped children; and parents-and
teachers of handicapped children; Telat™
ing to the following areas: E

(¥ The adequacy and comprehensive-
ness of the State’s system ‘for locating,
identifying, and evaluating handicapped
children, and

¢2) The cost to parents, if any, for,
education for children enrolled in pub-
lic and private day schools, and in public

- and private residential schools and in-

3
.

stitutions, and

(3) The adequacy of the State's due
process procedures: . ,
. (&) In M3 request for a walver, the
State shall include ﬂ)}anﬂg data relating

" o

Q

Ic - -

.o

thigsection) ; .

¢1) That thiere has been a failure to
rgnply substantially with the provisions
gf section 612 and 613 of the Act, or
7 12) That in the administration of the
annual program plan there isw fallure
to comply with any provision of this purt

tion of a local educational agency ap-
proved by the State educational agency
under the annual program plan. .

tb)» After making either of the find-
ings in paragraph (a) of this section. the
Commissioner:

(1) Shall, after notifying the State

educational agency. withhold any -fur-
ther payments to the State under this
part, and N .

(2) May, after .notifying the State
educatjonal agency, withhold further
pdyments to the State under the Federal
programs referred to in §121a.139 of
Subpart B which are within his jurisdid-
tion, to the extént that funds under those
programs are avalilable for the provision
of assistance for the education of handi;
capped children. . )
= {(¢) If the Cpinmissionér withholds
payments under paragraph (b) pf this
section ke may determine:

(1) That withholding is limited to pro-
grams or projects under the annual pro-
gram plan, or portions of it, affegted by
the failure, or ’

* (2) That the State educational agency

< must not make further payments under

Part B of the Act to specified local educa-
tional agericies affected by the fallure,

(20 U.8.C. 1416(a).) *

Y]

«

'“) (] .
2

-

§ 1210591 Reinstating pay ments.

> -
Until the Conimissioner. is satisfied
that there 1s no longer any failure .to
comply with the provisions of.this part,
as specified mn § 121a.590¢a) :
tal No furtlter payments shall be
made to the State under this part or

under the Federal programs specified in.

. section 613ta) (2 of.the Act which are
within Ins junsdiction to the extent
that_funds under those programs are
available for the provision of assistance

“for the educstion of handicapped chil-
dren, or . .

th Payments by the State educational
agency under this part shall be Iimited
to local educational agencles whose ac-

. tions did not cause or were nhot involved
m the faiure.

»
+e

§ 121a.592 Public notice hy State *and
local educational agencies.

Any State educational agency and local
educational agency which receives a no-
tice under § 121a.590(a) shall by means
of & public notice, take any necessary
measures to inform the public within the,
agency’s jurisdiction of the pendency of
the action. . . \

(20U.SC 1416¢a) ) - »

91} = e . . .
§ 121a.593  Judicial review of Commis-
sioner’s final action on annual pro-
gram plan, .

If any State Is dissatisfied with the
Commissioner's final action with respect
to its annual program plan submitted
under Subpart B, the State may under

séction 616(b) of the Act, within sixty -

days after notice of the action, file a peti-
tion for review of that action with the
United States Court of Appeals for the

ctions 613(as(9)(By and O0F With any requirement in the apblica- circult’ in which the State is located.

(20 U S.C. 1416(b) )
Subpart F—State Administration

STATE EDUCATIONAL AGENCY
RESPONSIBILITIES'w (GENERAL

§ 1212.600 Responsibility for all educa-
tional programst ‘

(a) The State-educational agency is
responsible for insuring;

(1) That the requirements of this part
are carried out; and

(2) That each educational program
for handicapped children admjnistered
within the State, including each pro-
gram admrnistered by any other public
ageney: .

) Is under the general supervision of
the persons responsible for educational
programs for handicapped children in
the State educational agency, and

() Meets education standards of the

State educational agency (includinig the -

requirements of this part).,

(b) The State must comply wijh para-
graph (a) of this section through State
statute, State’ regulation, signed agree-
ment between respective agency officials,

,or other documents. .
(20 U.S.C. 1212(6).) ) .

Comment. The requirément Jdn § 1214.600
(a) 1s taken essentially verbatim from sec-
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tron 612(6) of the statule amd reflects the
desire of the Congress for a central point of
responsibility and accountabllity in the edu-
cation of handlcapped children within each
State WIith respect to State educational

agency responsibility, the~Senate Report an

Pl 94142
nments.

This proiisien ls 1mluded spec,lﬂcully to,
assute a single line of responsibility wnh ret’
gard to the -education of hz\ndlcapped chll-
dren, and to assure that ln the implemen-
tation of all provisiohs of this Act and In
carrying out the right to education fur hand-
1capped children, the State educational

¢ agency shall be thie responsible agency * * *.

Without tlus reqmremeut there 1Is an

dlcation of reaponslblmy for'the education

handicapped ‘children Presently, in many
Smteq responsibility is divided depending
. upoff the age of the handlcapped child,
sources of funding, and type of services,de-
livered While the Committee understands
that different agencles may. in fact, deliver
services. the respQnsibility myest remain In
a central agency overseeing the education of
handicapped children, o that failure to de-
hiver services or the vioiation of the rights
of handicapped children is squarely the
responsibility of one agency (senate Report
No 94-168, p 24 (1975) )

In meetywig the requlrennents of tlhus sec-
tion, there are & numher of a reptable op-
tions which may be '\dopted. including the
following

(1) Written agreements are developed be-
tween respective State agencies concerning
State educational agency standards and mon-
1toring These agreemduis are binding on the
local or regronal coumerpm 8 of each Swafe
agency

12) The Governor's Omce 1~stes an ad-
ministrative direétlve establishing the Stme
educational ageney responsibility

3 (3) State law, regulation, or policy decig-
nates the State educational! agency as re-
sponsible for establishing standards for ati
educational programs for the handicapped.
and includes respongibility for monitoring

(4) State law mandates that the State
educational agency 1s responsible for all edu-
cational programs

§ 121a.601 Monitoring and  svaluation
. fnetivities., .
Each State educational agendy shall
<a) Undertake monitoring and evalu-
ation activities to insure comphance of
all public agencies within the State with
the requirements of Subparts C, D, and

mcludcs tae following state-

tb) Develop procedures tincluding spe-
cific timelmes) for monitoring and
evaluating publie agencles involved In
.that education of handicapped children.
These procedures must include:

(1) Collection of data and reports,

(2) Conduct of on-site visits,

(3) Audit of Federal fund utilization;
and = ~

(4) Comparisor-of a sampling of In-
dividualized education prograins with the,
programs actually provided.

. {20 US.C. 1412(6); 1413(n) (11).)

Comment - In carTylng out the require-
ments of paragraph (b) of this section, State
educational agencies could Include addi-

»  tlonal procedures, such as invelving parents

RULES AND REGULATIONS

§ 1212.602
cedures.

(a) Each Stxte educational agency
shall adopt effective procedures for re-
viewing, investigating, and acting on any-
allegations of substance, which may be
made hy public agencies, or private indi-
viduals, or organizations, of actions taken
by any public agency that are contrary
to the requirements of this part.

(b) In carrying out the requnemem,s
in paragraph (a) of this section, thq
Seate educationa] agency shall” &

(1) Designate. specific mdivid als
wrthin the ugellcy who are responsible for
mpiementing the requirements;

Adoption of complaint pro-

(25 Provide for negotiatto: nical
asswslance activities, and other remedial |

action to achieve comnpliance: and,

(3) Provide for the use of sanctions:
mcludimg the withholding of Part B
funds:in accordance with § 121a.194 .

'

(20 USC 1112(6) ) <

[N

F Fuxns .

§ 1212620 'Federal funds for State ad-
ministration.

A State may use five per cent of the
total State allotment i any fiscal year
under Part B of the Act, or $200,000,
whichever 1s. greater. for administrative,
costs related to carrying out sections 612
and 613 of the Act. However, this amount
cannot be sleatlr than the amount which
the State nay use under § 121a 704 or
¥ 1212 7053..as the case may be,

X20 USC 111 (b, (¢))
§ 121a.621  AHowuble

(a) The State educational agency may
use funds under § 1212620 of t IS Sub-
part for:

(o8} Admmxstratxon of the ann al pro-
gram plan and for planning at.the State
level, including planning, or assisting in
the planning. of programs or projects for
the education of handicapped ehildren;

(2) Approval, supervision, monitoring.
and evaluation of the effectiveness of
local programs and projects for the edu-
cation of handicapped children;

. (3)» Technical assistanee to local edu-
cational agencies with respect to the re-’
quirement¢’of this part; -

(4) Leadership services for the pro-
gram supervision and inanagement of
special education activities for handi-
capped ehildren; and ' -

(5) Other State leadership activities
and consultative serviees. -

{b) The State educational agency
shall use the remainder of its funds
under §121a.620 In accordance Wlth
$ 121a 370 of Subpart C.

(20USC 1411 (b), (¢).) 3
STATE ApvistRy PaNEL
§ 12!1 650 Establishment. -

(a) Each State shall establish, In ac-
cordance with the provisions of this sub-"
part, a State advisory panel on the

'

LX)

Ccosts,
-

(b) The advisory panel must be ap-
pointed by the Governor or any other
officlal "authorized* under State law to
make those appointments.

(¢) If a State has an existing advisory
panel_that can perform the functions In
§ 121a 652, the Stdte may modify the
existing panel so that 1t fulfills all of the
requirements of this subpart, mstgad of
establishing % new advisory panel.

(20UsC 14183(a)(12) ) -
§ 21a. 631 -Me ‘mbership.

(a) Themembership of the St,a‘te ad-
visory panel must be composed of per-
sons involved In or concerned with the
edygeation of handicapped children. The
membership must include at least one
person representative ol each of the fol-
pwjng groups: .

(1> Handicapped mdividuals.

(2) Teachers of handicapped children.

(3) Parents of handicapped children.

(4) State ‘and ‘local educational
officials. * .

(5) Special education program admin-
1istrators.

(b) The State may expand the advi-
sory panel to include additional persons
in the groups listed in paragraph (a) of
this section and 1'epresentatnes of other
groups mot listed.’ A

(20 USC. 1413(:\)\(1'.’1:1) . s

Comment The' fhe bership of the State
adisory pinel. as listed In paragraphs (a)
(1)-(5); is requlred ih section 613(a) (12) of
the Actny, ‘indicated” in paragraph (b), the
composition of the panel and the number of ,
members may _be expanded at the discretion
of the State. In adding to the membership.
conslderation could be glven to having.

(1» An appropriate balarice between pro-
fesslonal groups and conswmers (i e, parents,
ddvocates, and handicapped Indlviduals);

(2) Broad representation within the con-
sumer-adiocate groups. to insure that the In-
terests and points of vlew of various parents,
adiocates and handicapped, indlvlduals are
appropriglely represeuted, .

(3) Broad re¢presentation within profes-
stonal groups (e g, (8) regular education per-
sonnel. (b) specthl educators, Including
teachers, teacher tralners, and administra-
tors, who can properly represent varlous
dimenslons in the education of ¥ andicupped
children, and (c} appropriate reiated servlccs
personnel)y; and

(4) Representatives from other State ad-
visory panels (Surh as vocational education) .

If a State elects to maintain a small ad-
visory panel (e g, 10-15 members). the panel
itself could take steps to lnsure that 1t (1)
cunsuits with aud recelves Inputs from vari-
ous consumer and special interest profes-
sibnal groups, and (2) establishes commit-
tees for partlcular short-tern. purposes com-
posed of representatives from those Input
groups. .

b}

§ l2]q 652 Advisory pancl functione.

The State advisory panel shall:

(a) Advise the. State educational
agency of unmet needs within the State
in thé~educatlon of handicapped chil-
dren;

(b) Comment publjcly on the State

or répresentatives of parent organizations in annual program plan gnd rules or reg-
on-site visits and other monftoring activities. ettucation of handlcapped children, ulations proposed for Issuance by the
) + * < st o
o - - - .- N n‘
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State regarding the education_of handi-
capped children and the procedures for
distribution’ of funds under “his part:
and ~

' 0 Assist the State in_developing and
l1eporting such information and evalua-
tons as may assist the Commussioner n
the performance ot his responsibiijties
urider section 618.

(20 USC 1413(a)(12))
§ 1214.653 Advicory panel procedores.

" LY

‘@) The advisory panel shall meet as
often as necessary to conduct s busi-
ness.

‘b) By July 1 of each yeat. the ad-
visory panel sh it an annual re-
port of panel activitiesand suggestions
to the State educatiopal agency~ This re-
port must be made available to the pub~
lic in a manner consistent with other

42502

-

' public reporting requurements under this

.

E

RIC

Aruitoxt provided by Eic:

part. N

() Official mmutes must be kept om
all panel mebtings and shall be made
avallable to the public 6n request.

(d) "All advisory panel meetings and
agenda jtems must be publicly announced
prior to the meeting, and meetings must
be open to the public,

(e) Interpreters and other necessary
services must be provided at panel meet-
ings for panel mentbers or participants
The State may pay for these services
Irpm funds under § 121a.620.

(f) The advisory panel shall serye
without compensation but the State
must reimburse the panel for-reasonable
pnd necessary expenses for attending

meetings and performing duties. The .

State may use funds under’§

121a.620 for
this purpose. -

L(20 USC. 1413(a) 1)

Subpart G—Allocadion of-Funds; Reports
ALLOCATIONS
§ 121a.700  Special
term State,

For the purposes of.§ 121a.701, § 121a.-
702, and §§ 1218.704,121a.708, the term
“‘State” does not include Guam, Ameéri-
can Samoa, the Virgin Islands, and the
Trust Tegritory of the Pa_ciﬂc Islands.
20 USC 1411(a)(2))

§ 121a.701

(a) The maximum' amount.of the
grant to which a State 1s entitled under

.
definition of the

State entitlement ; formula.

section 611 of the Act In any fiscal ygar

is equal to the number of handicapped
children aged three thrqugh 21 in the
State who are receiving special education
and related services, muitiplled by the
applicable percentage, under paragraph
(b) of this section, of the average per
pupil expenditure in public elementary

and stcondary %chools in the United

States. R N
by For the purposes of the forinula in

paragraph (a) of this section, the appli-

cable percentage of the average per pupil
expenditure in public elementary and
secondary schools in the United States
for'each fiscal year is: »
=~ (1) 1978-—5 percent,

(2) 1979—10 percent, \

i

\

3

" RULES AND REGULATIONS

«3) 1980—20 percent, -

(4) 1981—30 percent, and -

(5) 1982, and for each fiscal year after
1982, 40 percent, «

(20US ¢ 1411(a) (1) )

(¢) For the purposes of this section,
tire average per pupil expenditure n pub-
lic elementary and secondary schools In
the United States, means the aggregate
expenditures dufing the second fiscal
year preceding the fiscal year for which
the computation 1g made (or if satisfac-
tory data for that year are not avaiable

* at the time of computation, then during
the most recent preceding fiscal year for
which satisfactory data are available) of
all local educationalgagencies in the
Untted States (which, Yor the purpose of
this section, means the fifty States and
the District ¢f Columbia), plus any direct
expenditures by the State for operation
of those agencies (without regard to the
source of funds from .which either of
those expenditures are made) , divided by

. the aggregate number of children in
average daily attendance to whom those
agencies provided free public education
during that-preceding year.

(20 USC. 1411(») (4) ) .
§ 121a4.702  Limitations zlll(ﬁ(cl{lhiulh.

(a) In determmning the amount of &
grant under § 121a.701 of this subpart.
the Commussionér may not count:

«t1) Handicapped children in a State to
the extent thit the nunber of those chil-
dren is greater than 12 percent of the
number of all children aged five through
17 in the State: ~ -

(2) Childreh with specific learning dis-
abilities to the extent that the number
of those children is greater than two per-
cent of the number of all children aged
five through 17 n the StafeT and

(3) Handicapped children who are
counted under section 121 of the Ele-
.mentary and Secondary Education Act of
1965.

(b) For the purposes of paragraph (a)
of this section, the number of children
aged five through 17 1n any State shall be
d mined by the Commissioner on the
basis of the most recent satisfactory data
avatlable to him.

(20U SC 1411(a) (5) )
§ 121a.703

(a) General. If tie sums appyopriated
for any fiscal year for making payments
* to States under section 611 of the Act
are not sufficient to pay in full the total
amounts to which all States are entitled
to recewe for that fiscal year, the maxi-
mum’ amount which all States are en-
titled to receive for that fiscal year shall
be ratably reduced. In case additional
funds become,available for making pay-
ments for anyglscal year during which
the precedinglfsenténce is applicable,
.. those reduced amounts shall be jncreased
on the same basis they were reduced.

(20 U SC. 1411(g) (1))

(b) Reporting dates for local educa-
tional agencied and reallocations.

(1) In any fiscal,year in which the
-State entitlements have been ratably re-

Ratable reductions.
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duce®, and 1 which additional funds
have not been made available to pay in
full the total of the amounts under par~
agraph (a) of this section, the State edu-
. cational agency shall ‘fix dates before
which each. local educational agency-
shall report to the State the amnount\of
funds available to 1t under this pa
which 1t estimates it will expend.
. (2) The amounts available under par-
agraph ta)(1) of this s tion, or any
amount which would be dVailable to any
other local-educational agency if it were
to submit an application meeting the re-
quirements of this part, which th@r State
educational agency determimes w 11 not
be used for the period of itg availability,
shall be available for allocation to those
local educational dgencles, in the man-
ner provided in §121a.707, which the
State educational agency determines will
need and.be able to use additional funds
to carry out approved programs,

(20USC 1411(g)(2) )
'§w]»§'f£{.701 Hold harmless provision.

No 'State shall receive less than the
‘amount it received under ‘Part B of the
Act for fiscal year 1977.

(20 US C. 1411(a) (1) ) .

§ 121a.705 \Within-State
fiserd yeah 1978,

Of the funds ¥ecerved under § 121a.701
of this Subpart any State for fiscal
vear1978: | -

ta) 50 percent may be used by the
State 1n accordance With the provisions
of § 121a.620 of Subpal‘QF and § 121a.370
-of Subpart C, and %

(b) 50 percent shall be distributed to
local educational agencies“in the State
m accordance avith § 121a.707,

(20U S C 1411(b) (1)) . '
§ 121a.706 Within-State distribution : fis-
cal year 1979 and after.
Of tire funds‘received under § 1212.701
by any State for fiscal year 1979, and for

each fiscal year after fiscal year 1979:
(a) 25 percent mdy be used by the

<

distribution:

-

State 1n accordance with § 1212.620 of ~

Subpart F and § 121a.370 of Subpart C,
and -

tb) 75 percent shall be distributed to
the local educational agencles in the
State i ageordance with § 121a.707.

(20US.C 1411(¢) 1))
§ 1214.707

.

cducational
entitlements ; formula., )
From the total amount of funds avail-
able to all local educational agencies,
each local educational agency is entitled
to an amount which bears the same ratio »
to the total amount as the number of
handicapped children aged threg through
21 In that agency who are recelving spe-
cial education and related services bears
“to the aggregate number of handicapped
children aged three through 21 receiving
special education and related services in
all local educational agencies which ap-
ply to the State educational agency -for
funds under Part B of the Act. ,

* (20U s.C. 1411 @.)

Local ageney

'
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§ 1214.508 Reallocation of local eduea-
tional agency funds. .

If g State educational agency deter-
mimes} that a local.educational agency
1s adefuately providing a free appropri-
ate.public education to all handicapped
children residing in the area served by
the locdl agency with State and local
funds otherwise available to the local
agency, the State educational agency

R <‘ N

-

RULES. AND REGULATIONS .

April 1 of each year the number of handi-
capped children aged three through 21
residing the State who are receiving
special education and related services.

(b) The State educational agengcy shall
submit the report oxi forms provided by
the Conimissiorfer.

{20 US.C. 1411(a)(3) )

Comment. It is very infportant & under-
stand that this report and the requirements

may reallocate funds (or portions Of that relate to it are solely for allocation pur-
those funds which are not required to poses The population of children the State
provide special education and related may count for allocation purposes may differ

O

services) made available to the local
agency under §121a707, to other local
cducationz]l agencies within the State
which are not adequately.providing
spe¢ial education and related services to
aitl handicapped chiidren residing in the
arcas served by the other local educa-
tional agencies. .

(20 U S C. 1414¢(e).)

§4212.709 Payments to Secretary of In.
terior. -

ta) The Commuissioner is authoriz
to make payments to the Secretary of
the Interior according to the need for
that assistance for the education of
handicapped children on reservations
serviced hy elementary and.secondary
schools operat
the Department of the Interior.

(h) The amount of those payments for
any fiscal year shall not exceged one per-
.cent-of the aggregate amqunts available
to all States for that fiscal year under
‘PartsB of the Act.

+(20 US.C. 1411(D) (1)) .
§121a.710 Entitlements to jurisdictions.

(a) The jurisdictions to which this sec;.
tion applies are Guam, American Samoa,
the Virgin Islands, and the Trust Terri-
tory of the Pacific Islands. )

. (b) Each junsdiction under paragraph
(a) of this-section is entitled to a grant
for the purposes set forth in section 601
tc) of the Act. The amount to which
those jurisdictions are so entitled for any
fiscal year shhll not exceed an amount
- equal to 1 percent of the aggregate of the

amounts available to all States under
this part for that fiscal year. Funds &p- -
propriated for those jurisdictions shall be
allocated proportionately among them on
the basis of the number of children dged
three threugh twenty-one in each juris-
diction. However, no jurisdiction shall re-
ceive less tharn $150,000, and other alloca-
tibns shall be ratably reduced
necessary to insure that each jurisdic-
tion recewves at least that amount.

(¢c) The amount expended for adminis-
tration by each jurisdiction under this~
section shall not exceed 5 percent of the
amount allotted.to the jurisdiction for
any fiscal year, or $35,000, whichever 1is

. greater.

(20 USC 1411(¢))
' REPORTS |

§ 121a.750 Annual rep})xlt of children
served—report requirement.

. (a) The State educational agency shall

report to the Commissioner no later than

I3

s

~not

,from the population of childrep to whom the

State must make available & free appropriate
public educatipn. For example, while section
611(a) (5) of the Act limits the number of
children who may be counted for allocation
pusposes to 1 percent of the general school
population ag five through seventeen, a
State might fin§ fhat 14 percent (or some
other percentage) of its chRdren are
handicapped. ‘In{ that case, the State.must
make free appfopriate .public education
availabie to allof those handicapped chil~
dren. .

Annual report of children.
served—information required in theé
report. .

(a) In its report, the State educational
agency shall inelude a table which shows:
¢1) The number of handicapped chil-

la ervices on October 1 and on Febru-
ary 1 of that school year, and the average
of the nuniBers forthose two dates;

(2) The number of those handicapped
children within each disability category,
as defined in the definition of *“handi-

capped children” in § 121a.5 of Subpart”

A;and . .

¢3) The number of those handicapped
children within each of the following age
groups:

- (1) Three through five; | i

(1) Six through seventeen; and

(1) Eighteen through tweniy-one.

(b} A child must be counted as being
in the age group-corresponding to his or
her age on the date of the count: Octo-
ber 1 or February 1, as the case may be.

t¢) The State educationa] agency may

disa Yy category.

(d) a handicapped child has more
than ohe disability, the State educational
agencyjshall report that child in accord-
ance with the following procedure.

. (1) A child.who is both deaf and blind

“must be repérted as ‘“‘deaf-blind.”

“(2) A child who has more than one
disabifity (other than a deaf-blind ¢hild)
must be reported as “multihandicapped.”
(20 U.SC. 1411(a)(3); 1411(a) (5) (A) (i1);
1418(b) ) ¢

§121a.752 Annual report of children
scrved——certification.

The State educational agency shall in-
clude in its report a certification signed
by an authorized official of the agency
that the information provided is an atc-
curate'and unduplicated count of handj-
capped children receiving spectal educa-

question. - o .
(20 US.C. 1411{8) (3), 1417‘5:)‘.)

tion and reldted services on the dates in

;e{)ort a child under more than one.
1 ,

[y

-
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§12]ﬂ.753 Annual report of children

served-—criteria for counting chil-

dren.

(a) The State educational agency may
include handicapped children in 1ts re-
port who are enrolled in a school or pro-

.gram which is operated or, supported by
a public agency,-and which either:

(1) Provides them with both special
education and related services; or .,

(2) Provides them only with special
education if they do not need related
services to assist them in bencfitting from
that special education.

(b) The State educational agency may
not, include handicapped children in its
‘T who:

(1} Are not enrolled in a school or
program operated or supported by a pub-
lic agency;

(2) Are not provided special education
that reets State standards;

(3) Are not provided with a related
service thiyt they need to assist them in
benefitting from special education;

(4) Are counted by a State agency un-
der section 121 of the Elementary-and
Secondary Education Act of 1965, as
amended; or

(57 Are receiving special education

for Indidn children by dren recewving specal education and re- funded solely by the Federa! Govern-

ment. However, the State ma¥ count
children covered under § 12la. *186tb)

- of Subpart B.

(20 U.SC. 1411(a) (3), 1417(b)) .

Comment. 1. Under paragraph (a). the
State may count handicapped cbildren in &
Head Start or other preschool gprogram op-
erated or supported by & public agency if
those children are provldtﬁpeclal education
that meets State standa >

2. “Special education,” by statutory defi-
nition, must be at no cost to parents. As of

- September 1, 1978, under the free appropriate

publi¢ education requirement, both special
education and related services must ke at
no cost to parents. ¢

There may be some situations, however,
where a child receives special education
from & publlic source at no cost. but whose
parents pay for the basic or regular educa-
tion. This child may be counted. The Qffice
of Education expectsithat there would only
be limited situations where special educa-
tion would be clearly separate from regular
educaflon—generany, where speech therapy
1s the only special education required by the
¢hiid For example, the ¢hild might be In a
regular program in a parcchial or other pri-
Yate school but receiving speech therapy in.a
program funded by the local educationai

.agency. Allowing these children to  _be

jcounted will provide iacentivés (in addi-
tion to complying with the legal requlrement
in section 613(a)Y4)(A) of the Act regard-
ing private schools) to public agericies to
,m‘ovlde services to children in private
sdhools, since funds are generated In part
on the hasis of the numbr- of children pro-

ed special education and related services.

encies should understand, however, that
where a handicapped child Is placed in or

referred to a public or private school for.edu- »
cational purpoSed. special education inciudes *
the: entire educational progtam provided to-

the-child. In 't‘_h;gt. case, parents may not be
charged for any part of the,child’s.education.

‘A State may not count Indian children
‘on or near reservations and chitdrén on mili-
tary facHities if it provides them no specia

o .

tor
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education ' If a State or local educatjonal
azency is respansible for serving these chil-
dren,' and does provide them special educa-

tion ang related services, they may be
counted,

)

-

5 121a751 * Aunnal report of children
~erved—other responsibilities of the
State educational ageney. s

In addition to meeting the otlier re-
quirements in this subbart, the State
educational agency shall:

ta) Establish procedures to be used by
local educational agencies and other edu-
cational institutions in counting the
number of handicapped children receiv~
Ing special education and retated

¥services:

(b) Set dates By which those agencies
and institutions must report to the State
educational agency to insure that the
Statq complles with § 121a.750(4); *

(¢) Obtain cerﬂf_i‘cﬁ.g&n from each
agency ‘and Institution that an unduplfs
.cated and accurate count has been made;

(&) Aggregate the data from the count
obtamned from each agency and_institu-
tion, and prepare the reports required

- under this subpart; and !

(e) Insure ‘that dosumentation fs
maintained which enables the State and
the Commussioner to audit the accuracy
of the count. .

(20 U 8.C 1411(a) (3), 1417(b) )

. Comment. States should note that the data’
required in the annual-report of children
served are not to be transmitted to the Com-
nilssloner in personally identifiable form
States are encouraged to collect these data
in non-personally identifiable form.

2
APPENDIX A~-ANALYSIS OF FINAL REGULATION
(46 CFR Part 1212) UnbER PART B OF THE
"EDUCATION OF THE HANDICAPPED ACT )

These regulations set fort}'a requirements
to be followed by States and 1ocalities if they

are to receive funds under Part B of the,
Ed.ucatliot the Handicapped Act The reg-
ulationS®cover matters such as the identifi-

cation, location] and evaluation of handi-
cappgd children, the provision of fre®
apprépriate public education; the establish-
ment of a full edicational opportunity goal,
the count of handicapped chlidren for allo-
cation purposes; priorities in the uke of ,
Part Bifunds; the proper use of Part B funds;
the development of an individualized educa-

conduct bf hearingsé, methods to guarantee
public payticipation, and detais about State
annual program Qgﬂs and lowal educational
agency,ap;@l)catlon .

RELATIONSHIP BETWEEN RFGULArIONS UNDER
PART B AND REGULATIONS UNDER SECTION
504

The regulations under section 504 of the
Rehabilitation Act of 1973 (46 CFR Part 84,
Jpublished at 42 FR 22675. May 4, 1977) deal’
with npoudiscrimination on the basis of
handicap and basleally require that recips
ients of Federal funds provide equal uppor-
tunilies to handicapped persons (for exam-
ple, that they meet the needs of handlcapped
persous to, the same extent that the needs
of nonhandicapped persons are met). Sub-
part D of the séction 504 regulations (‘'Pre-
‘~chool, entary, and Secondary ,Educa-
tion”) ins requirements very similar to
thode | B of the Education of 'thg
Hand ped Act. °

Q

LRIC
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RULES AND REGULATIONS

. Basically, both require that handicapped
persons be provided a free appropriate public
education; that handicapped &tudents be
educated with nonhandicapped students to
tho ,extent appropriate; that educatlonal
agencies Identify and locate all unserved
handicapped children; that evaluation pro-
cedures be adopted to insure appropriate
classification and educational services; and
that procedural safeguards be established.

In several respects, however, the sectibn
504 regulations are broader in coveragethan
Part B For example, the définition of “handi-
capped person” and "“qualified handicappeti
person” under section 504 covers @ broader
population than the definition of “handi-
capped_children''under-Part B, Under thee
Part B definition, a handicapped.child is a
child who has one of the impairmeits lsted
in the Act. who because of that impair
requires special education and related serv-
ices. Under section 504, & handicapped person
is & person who has.a physical or mental
impairment that substantially limits one or
more major life activities, has a record Hf
that type of impairment, or-is régarded as
having that impairment (§843(})).

The regulations for section 504 also deal
with a number of subjects not covered by the
Part B regulations (for example, barrier-free
facijities and program accessibility; employ-
ment; postsecondary education arnd, health,
welfare and social services). On t| other
stde, Part B contains®a substantial number
of administrative requirements not included
under section 504 (for example, ahnual pro- *
gram plans and local applications) and re-
quires more detailed progedures and. policies
in many instances (s@ich as due process

'rocedu;:es). ot '

In several instances, the section 504 regu-
lations specifically reference where ® require-
ment may be mgt by complying with &
requirement under Part B. Fqr example,
§ 84.33(b) (2), dealing with:appropriate edu-
cation, cites implementation of an individ-
ualized education program as one means of
meeting the requirement Section 84 33(d)
has & September 1,.1978° outside' date for
providing art appropriate education to quali-"
fled handicapped persons (conforming to the
timelines in part B). Section 8% 35(d) indi-
cates that a reevaluation procedure con-
sistent with the Part B requirements is one
means of , meeting the reevaluation require~
ments under section, 504, Section 84 36, deal-®
ing with due process requirements, indicates
that compliance with the profedural safe-
guards in Part B is one jmeans of meeting
those requirements.

" It should be noted that the term

“free

. appropriate public education’ (FAPE) has

dufferent meanings under Part B and sec-
tion 504 For example, prider Part B, “FAPE”
is a statutory term which requires special
education and related services to be pro-
vided 11 acordance with an twedvidualized
education” program However, under segtion',
504, each recipignt must provide an educar
tion which tacludes ““the”provision of regu<
lar or specijl education and related aids and
services that (i) are designed meet in-
dlvidual edircatidnal needs of handicapped
persous as adequately as the needs of non-
handicapped persons are met * * *”. N
There is #Msp a major difference between
Fart B aud th8 secllon 604 tegulations con-
cefuihg the matter of exclusion of handi-
capped children from school, As of the ef-
fective date of the Bection 04 regulation3
(June 3, 1937), exclusion of handicapped
children from school gonstitutes a violation .
of those requirements. However, under Part
B; Siales are not required to sgrve all handi-
capped children aged 3-18 until Septerpber
1, 1978. As stated in Appendix A of.the sec-
tion 504 regulations:

.
v

.
-
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The EHA'requires a free appropriate edu-
cation to be provided to handlcapped ¢hil-
dren “no 1afer than September 1, 1978,” but
section 504 contains no authority for-delay~
ing enforcement To resolve thid problem, #
new paragraph (d) has been added to § 84 33.
Section 8433(d) requires recipients to
achieve {ull compliance with the free appro-
priate . public education requirements of
§84.33 ao expeditiously as possible, but in
no eveyt later than September 1, 1978. Thes
provislon also makes clear that, as of the
effeciive date yf this régu_latlon,-uo recipient
may exclude a qualified handicapped chitd
from jit% educational® program. This provi-
sloy, agajust exclusion is consistent with the X
urder providing services set forth in sec-
Hon"612(3) of the EHA, which places the
ighest priority on ° providing servfc%s to
handicapped children who are not recelving
an education.

L]
PART 1212 —ASSISTANCE TO STATES! FOR
Ept caTion OF HANDICAPPED CHILDREN

SUBPART A—GENERAL

Subpart A séts forth the purposes nd ap-
plicabillty of thesc #uations angyinclydes
definitions of statutory-terms (e g. fregiap-
propriate public edu€ation, specléj‘e uca-
tiof, and related serviced) and otRén definj-
tions related to those terms® =~ 5

The following comments were re’geived re-
garding Subpart A. e

) 3
APPLICABILITY OF REGULATIONS TU STATE} LOCAL
b
® AND PRIVATE AGENCIES (§ 12124

Comment: A commenter félt that ™ ihe’
statement regarding the applicability of tie {2,
regulations was not clear, and sho be re-
vised to indicate that the requirements
apply to any public agency serving <handi-
capped children, even if the agency does
not receive Part B funds.,' .

Response: A definition of ‘‘public agency"
has been added to the regulatjons The de-s
finition incjudes anl political subdivisions
in the Stafe that are respon¥ible for edu-
cating handicapped children. *Throughout
ther regulation, the term ‘public agency”
has been used to make it clear where the
requirements do nbdt apply only to State
and local -educational agencies. In addition,
a1 explanatory comment was added after
sectfon 121a 2 to make it clear that the re-
quirements uhder Part B are binding on
each public agency in the- State tHat has
direct or delegated authority for the educa-
tlon of handicapped children, regardless of
whether that agency receives Part B funds.

1]
DEFINITIONS (§§ 1218 4712318.3%)

Coniment Huitdreds of comments tyere-re-
ceived regardlig definitions in the proposed
rules Commeitfers requested that new defi-
nitions be added, or sought changes in ex-
isting .definiliens, especially definitions of
Various disability categoties and tire vartous
types of relatéd services. In many instences,
revisions were sought to coriform to the nrost
Tecent definitions adopted or used by pro-

’ .

fessjonal associations. A
Response: Definitiong of terms uséd in the
regulations are taken from various statutes,
Congressionl reports, or materials provided
by profgssional assoctations and other
groups. Where appropriate, the Office of Edu-
cation has attempted to ingorporate changes
recommended by commenters, and has made
othér chayges to clarif$ the definitions. fn _,
addition, the rolldwgnq new terms were
added !
Definjtions of “deaf-blind” and “multi-
handicapped’’ were gdd€d bgcause these are
recognized cjtegories. of handicapped chll-
dren in most Stated. .
. A" definitton of “qualiné®” was added-1n
Drder to be ablefto use a consistent term in

N 3

-

e

-

.




referring*to the qualifications of thie varvus
personnel. )

The definition of “haudicapped children '
i has been modified only by making certain
¢ clarifylng chafiges. Although some com-
menters requested additional changes in the
definiilons of the various dlsability cate-
gorles, it is felt that the definltions In this
reguiation must clogely conform to curreut

usage 1n the States and professions.
The related serwices definition was ex-
. panded to Inctudes'school health services '
In addition, changes were made in the defi-
. nitlons of the indinidual terms iguluded
under }\related services ' 1esg., psychologival
R servicesland recreation) to conform to rec-
ommen(iattons of professional assoclations.

SUBPART B—STATE ANNUAL PROGRAM PLANS AND'
LOCAL APPLICATIONS

Subpdrt B includes the requireinents re-
lating to State annual program plaus, local
educational agency applications, participa-
tion by the Bureau of Indian Affalrs, and
publicparticipation.

Two new sectfons (sections 121a 150. and
1218 239) have been added .to require as-
surances from the State educational agencies
and local educational agencies that the pro-
gram uunder Part B will be operated in com-
piignce with the section 504 regulation.s in-,
cidding the requirements under section’ 606
of the Education of the Handicapped Act re-

. garding employment of qualified handi;
capped {ndividuals in programs assis
under the Act. (The Office for Civil Rights
has been delegated authority for enforeing

e section 606 )

A substantial number of comménters Were
. concerned with the* following major issues
in this subpart: (1) the amount of data
requirgd.of State and local educational 8gen-~ .
cles; (2) the excess costs, nonsupplanting
and comparabllity requirements, and {3) the
. public participatfon requirements. In ad-
dition, as with other subparts, many com=-
menters objected to statutory requirements
and sought Interpretations of the statutq
and regulations. ~

O AnNvAL ProGRAA Praws
CONDITION OF ASSISTANCE (X:zw 110) -

Section 434(b) of the Genefal Education
Provislons Act (GERA), as amended by Pub.
- L. ¢3-380, requires each State to submit (1)
, a general application contalming five assur-
ances, and {2) an annual program plan for
each Office of Educt{tlon program under
»which funds are‘provided .to local educa-
tional agencles througlh, or under tlie super-
vision ‘ofy the State educational agency
Under Sectlon 434(b), and the tmplementing
regulatlons (45 CFR 10qb, Subpart B), the
general application and annual program _
* plan take the place of a Ste plan for-Past B
(45 CFR 100b.19).
The five assurances reffuired under sectior}
434(b) of the GEPA cover proper hgrp’fnls-
tration. ﬁscal control and accounting. re-
ports, supplénting, and submission of the
» annual program plan. Where Part B con-
tains plap requirements*coiering thie same
subject matters, submisdion of those plan
requirements 1s satisfied by the State’s sub-
mission. of the general application. They do
*not have to be submitted as part of the
4 annual plan. The-Part B ‘plan provisions
. which do not héve to be submitted in the
+ annual program plan are rererenced in 45 -«
." « €FR §100b17(c) (2) (tv). Note that' a sub-
stantive section on t nonsupplanting re-
quirement for local educdtional agencles Is
set out in § 1218.230.
- - Under 45 CFR 100b.18(c), material may be
l,pcorpomted by réference in an annual pro-

5

'so-called “advance funded” programs). The

. RULES AND REGULATIONS

> N

previously approved by the Commissiqner a roster of Interested persons to whom plans
and on file in the Office of. Education. This and other documents would routinely be
should save some paperwork, particularly in sent. The commenters felt that these steps
the years after the first annual program plan  would be necessary ‘to insure full public
(for school year 1977-1978) 18 submitted un- participation.
. Response: Requirements have been added

The provisions to be included in the an- (In §§121a.280 et seq ) to spell out in more
nual program plan for Part B'are set forth detfll the State’s dutles regarding public
in ,§§121a 120-121a 151 of these regulatlons participationsin devel
(which include the conditions of cllglblllt} program plan (for example, 1ndlcatlng in the
gnd the State plan requirements utider sec- notice of public hearings of the plan the
tlons 612 and 613 of the Act and sectlon timetable for developing the §inal plan and
434(b) (1) (B) (11) of the GEPA (whlch re-%lttlng it to the Commissioner).
q has also been added to specify

lan must be avallable for comment
ays followlng the date notice is

der these regulations.

quires each annual program planr to “set t
forth a statement describing the purposes tha!
for which Federat funds will be expended at least 3

during the fiscal year for which the annual given.

program plan, 1s submitted”) ). Another revis

APPROVAL; DISAPPROVAL (§ 1214 113) public participdtion requiremen

P ‘ educational agenciesare to be comparable to

The following 1is clarification about the thgse required of tire Statg; except that pub-
submission of draft annual program plans |ic hearings are not required (§ 121a 234).

for review by the Office of Education and how

this would affect the Issuance of grant awggd FULL FDUCATIONAL OPPORTUNITY COAL REQUIRE-

1

do.uments MENTS (5§ 1218.124-1210.126)

A State educational agency m elect to Comment.
send a copy of its proposed annta gram  ti,e amount of daja which should be required
plan to the Commissioner for technlcal 8- nder this (and §ther) sections. Some com-
sistance purposes at the same time that the menters sought
plan is being made available:for publlc com* quire & gubstantl
ment Howgversfunds cannot be obligated by gata (about the poj
a State before the date on which its officlal ¢hyidren and thelr
adopted plan is recelved In substantlally ap-  grounds that 1t is need
provable form by the Federal Government toring. Others sought to have the amouut 5f
data to be-reported substantially reduced as
ExampLE: A State educational agency's ynnecessary and fulfilling no useful pui-

(See 45 CFR 100b 35.)

proposéd plan for & particular school year is pose.
recelved by the Bureau of Education for, tlm
Handicapped ,on June 1 Its officlal plan 18
received on August 1 When BEH approves the
plan (eg, September 1), the State educa-
tlonal agency will recelve & grant award
document which will show August 1, as the

earllest date of obligation under that plan.

The Office of Education is proposing to use
thie period July 1-June 30 for State gnnual
program plans in those programs where ap-
propriations become avallable' for obligatién
by the Federal Goverument each July 1 (the

thereaf

purpose of this 1s to meet the statutory re-
quirement for an annual program plan cover-
ing a 12-month perlod and at the same time
to conform &s closcly ad' possible 6 the reguL’
lar school year. However. even {f the proposed
procedure is adopted, the obligational period
of State and local agencles for funds from

Amendment. See 45 CFR 100b.55 (Obligation
by recipientsy ) For example, if a State re-

1977 through Sep!ember 30 1979, The rules
which govern when an anrfual program plan

becomes effective, and State and local au- PARENT INVOLVEMENT (§ 1218, 2264

thority* to obligate the Federal funds are
located In 45 CFR Part 100b, Subpart B.

PUBLIC PARTICIPATION (§ 121a 120V

[Lomment Conunenters wanted this sec+ _trict.
tion to be expanded: to require the States to
describe In detall a number of additional spe-

, ' gram plan if the material 1s In & document For example, they wanted States-to develop 121a.234.
2 oL e o ' vl : -
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ent of the annual

section indicates that the,

Cothmenters disagreed. about ,

have the regulations re-
amount of additipual
lation of haudicapped
lacements), —oh
for-effective mouu-

Reésponse: 'The final rcgulaélom eliminate
the data requirements- in proposed segtion™
121a2,24(a) for school year ¥9977-1978. Since
the funds for FY 1978 became avallable for
obligation by the Federal governnient ou
July 1, 1977, the States began submitting
lans for school year ¥977-
EFLECIIVE PERIOD, OF ANNUAL PRUGRAM PLAN 1978 before theseregulations were published

. (§ 1212 114) o, Therefore, it would be 1na§)propr1atc to Im-.
pose a retroactive data requirement. No sub-
stantive change has been made in the data
requlrel{nent for school years 1978-1979 and

er. The Omice of Education belleves——-- -

that the remalning amount of data sought
{s necessary and adequate to provide infor-
niation on what and how children are being
servqd Additional Information may
on a case by casghbasls from eac
wlierg neceéssary to monitor comptia
Part B. I addition. requirements have been
added to Subpart F to lucrease each State S.-
monitoring and euforcement obligations.
any fiscal year would not be changed. If a Comment Commenteré requested tliat the
State submits 1ts annual program plan and data .‘requlrement,s
recelves its grant.on the earliest possible date needed’ to meet the fulldeducational oppor-
(July 1), the funds are avallable for obliga- tunity goal include various otligr professional
tloh at the State and local level for 27 8roups, such as physical thieraplsts, or use
months. subject to submisslon or extension terms currently accepted by the professions,
of the annual program plan for the following . such as “therapeutic recreation speclhusts e
year. «This period includes the 12-moXth rather than 'recreation therapists.
Carryover prov.l)lon under the Tydings Response.” These changes have been niade
to cover the varlous persounel wlho provide
celved 1ts grant for fiscal year 1978 on July 1, special education or related services and to

1977, the funds would be available for o‘buga. use terms currently recognized by the ap-
tion at the State and local level from July 1, proprlf\to professional assoclations.

annual program

Loc AL Emvczmomm AGENCY APPLILATIOVS

CommentY Commenters wanted the regu-
lations to refuire the establishment of & par-
ent advisory commmee in each school djs-

Response! No change has been made. Ex-

cific steps to be taken irf complying with the tensive public and parental participation is.
public partlclpution requirements of the Act, already required under, sections 121a 226 aAnd

S
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EXCESS, COST REQU’XAIENTS (§§ 1218 182~
” 1218.186)

tCommeont A substantial number of com-

Mmenters requested clarification and explana.

tion of the excess ¢ost requirement.

N Respofise: The section on excess cqsts has

<

been broken out into five sections for easier '

reading Secn:.rya 184 specifies that a lo-
cal educational-agency must spend a certain
minimum amount for the education.of han-
dicapped children before Part B funds may
be used A detailed exsmple of deternuiing
the minimum amount tollo. - tevised e tiun.
121% 184. -

‘ NONSUPPLANTING AND COMPARABLE SERVICES
! - (§§ 1214 2301218 221)
1

Comment A sybstanttal number of com-
menters requested clarification of these re-~
. quirements. Some commenters proposed de-
, valled procedures and urged that the regu-
lations require the reporting of a substantial
amount of data to monitor compitance with
these requiremernits, Some commenters felt
the comparability requirement should be met
by comparing expenses fdr reglar and special
education .
Response: These sections have been sub-
stantially revised to' attempt to explain
thesé requirements. Detailed procedures and
reporting requirements are not «adopted at

*this time because local ®ducational agencies-

are otherwise required to maintain auditable
records to document their compliance with
these and other requirements.

Regarding nonsupplanting, the regulation
provides that the requirement appiies to to-
tal sggregate funds and particular gests. A
local educational agency meets the tequire-
ment if (1) ‘the total amourjt or-average per
capita amount of State and Jbcal school funds
budgeted by the 1ocal ucational agency
for expenditures in the cwrrent fiscal year
for the education of handicapped children
s at least equal to the #btal amount or
average per caplta amount of State and local
schdol funds actually expended for their

« ediation in the most recent preceding fiscal

year for which information is avatlable Al-—

lowances majy be" made for decreases in en-
+ Tollment of handicapped children and un-
- usually large amounts of funds expended
for long-term purposeés (gonstruction); and
{2) Part B funds are ndfused to displace
State or local funds for ticular cost,
The statutory Tequireme for cém-
" parability s jmplemented by prohibiting a
1dcal educational agency from using funds
under Part B to provide services to handi-
capped children, unless the agency uses State
and local funds to provide services to those
children which, taken as a whole, are at
least comparable to services provided to oth-
er handicapped children in that local edu-
cational agency. This should insure that
handicapped children who receive services
with Part B funds are treated equally with
handicapped children wfio do not recetve
services with Part B fujads. It would be too
difficult to make an ective comparison
between special and regular education. The
conceri of thé commenters who asked for
this comparison should be met by the.ex-
ces§ requirement, which provides that
a local yducational agency must spend a
minimum amount, dn the average, for each
of its handlfapped children,

/Comment" Commenters requested that the
regulations make it clear that the local ap-
plications must meet ‘the requirements im-
posed on the State in Subpart B,

Response: A section has been added to
make 1t clear that each local application
Tust include additional procedures and oth-
€r information ‘which the State edticational

. agency may require in order to meet the
State' annual program plan requitements in-
Y
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Subpart B. The requirement for Jocal edu-
cational agencies to be consistent with the
anntsl program plan is set orth in section
121a.236. e

INTERIOR
‘ (3%1212 260-1214 261) *

The-¢ sections have been rewritten to clar-

"1ty that'the annual application by the Secre-

tary of the Interfor for schools operated for
qukements of section 614(a), include other
jpaterial as agreed to by the Gommssioner
“nd the,Secretary of ihe-Interior, and meet
monitormg and public pa: ticrpation requure-
ments, - . ) -
PUBLIC PARFICIPATION
¥ce tLe comments on Section 12la 120
Sterart C—SERVICES

*

Sibpart C contains regulations governmg
thre major'service components required under
Part B of the Act. These include free appro-
priate public education, the full educational
opportunity goal, priorities in the use of Part
B fuhds, individualized educgtion programs,
direct fervices by the State edfcational agen-
cy. and the, State comiprehensite system of
personnel development

FR;:E APFROPRIATE PUBLIC EDUCATION

}‘;FE APPROPRIATE PUBLIC EDUCATION REQUIRE-
MENTS (§§1218 300-121a 303)

Comment Commenters disagreed with the
Ingerpretation of “State law.or practice” in
the proposed regulations Some commentefs
felt the exception: to the requirement to
make free appropriate public education
(FAPE) available to children i the age
ranges three through five and 18 through 21
applies only if State law (or a coyrt order)
specifically prohibits services, or only ‘if the
State’s practice Is to provide services to less
than a majority of the State's handicapped
children. Others felt the requirement does
not apply to the low'er and upper age ranges
unless the State is in fact serving all non-
handicapped children in those age ranges,

Response The requirement has beeh re-

drafted to clarify the use of the exception

and to insure at a minimum that
capped children in any of these ag
are served to theé extent nonhan
children are served (to be consistent with
nondiscrimination, requirements under gec-
tion 504). - . ,
Section 121a.300 (“Timeliness for free ap- /
propriate public d%viucatlon") breaks “prac-
tdual public kgency, dis-
ability category, and age group. This revision

handi-
ges

/13 designed to maximize the number of

handicapped children aged 3-5 and 18-21
who receive services..It should reduce the .
reluctance of agenctes wishing to serve chil-
dren in thos€ age groups, begause services to
8 few handicapped children ‘will not require
services t0 all handicapped children in all of ,
the disabliities.. ’

Section 121a.300 also includes an.samend-
ment designed to fnsure that each time a .
public agency elects to serve
child, the child receive# the full range of
rights’and services, whether or not FAPE is
mandated for that age mange. :

FREE APPROPRIATE PUBLIC EDUCATION °
METHODS AND PAYMENTS (§ 1218 301~1212303) .

CommemN ' Commenters disagreed on which
agencles or parties, should bear the gosts of .
educating%a handicapped child, especially
room and board costs. Commenters sought
clarification, when the costs must be borne*
by the State ical educational agency,

Response: The proposed regulation on*
methods and costa for FAPE (p d
§121a.201) nhas been redrafted and expanded
as follows:

- 1)
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(1) A new paragraph has been added to
Sectiomr 1@1a 301, which states: “Nothing ih
this part reliebes an insurer or similar-third
party from an otherwise vald obligation to
provide or to pay for services provided Yo'a
handicapped child.” »

(2) Section 1214302 states that if place-
ment f{n & public or private residential pro-
gram is necessary to provide “FAPE to a
handicapped child, the program ({including
Jon-medical care and “room and board) N
must be &t no cost to shk child's parents.

Both oNgkese changes have been made to
conforin the regulations xmplement}ng
sectinf 504 .

Othér Changes A new section 121a303
has been added regarding the proper func-
tioning of hearing aids. This séction is based
on a special study conducted by the Office
of Education.-(“The Condition of Hearing
Alds as Worrr by Children in Public Schools,” ¢
GPO publication date Sumer, 1977). .

-
FUIL- EDUCATIONAL OPPORTUNITY GOAL
(§§ 1214 304-121a 306) . .

The statutory terms * propriate -
public education” and .“full educhtional op-
portunity goal” are distinguished; in this
regulation as follows: .,

“Free appropriate publie’  education”
(EAPE)} must (1) be made available all
handicepped children within the mandated '
time lines and age ranges set forth in the .
Act, and (2) include special.education and
related services which are provided in accord-
ance with an individualized education pro-
gram. .

“Full educational opportunity goal” s
broader in ecope than *FAPE” It is an all- !
éncompassing term, which Y1) covers all
handicapped children aged .birth through
twenty-one, (2) includes a basic planning :
dimension (including making projections ot
the estimated numbers of handicapped chil-
dren), (3) permits eadh ncy to establish
its own timetable for mee g the goal, and
(4)\ calls for the provision of additional
factHies;.pérsonnel, and services to furthey.
enrich a hamdicapped child’s educationalvy
opportunity beyond that mandated under
the “FAPE” requirement. The term goal"
me&ns an-end to be sought, However, while
an-agency may never achieve its goal {a the

ped -ghsolute sense, it must be committed to jm-

plementing this provision, and must be in
compliance with the policles and procedures
in the Annual am Plan under'this pro-
viston. Further, the agency is not relieved
from its obligations - under the S“PAPE"
requirement, . * . "
‘The proposed rule on full educatlon‘nl‘op—
portunity goal has been revised as folbows: *
Proposed paragraph (a) (Program options)
is now §121a305 and proposed paragraph
(b) (Non-academic services) Is now § 121a..
306. A'new §421a.304 has beemr added which
(1) requires each State educational agency
to insure that each public agency.establishes
and implements a goal of providing full efiu-
cationdl opportunity to ait ‘handicapped c
dren, and (2) atthorizes Sgate and Ioca)
cational agenciesito use Part B S to pro-
vide the facilities, personnel and services
heéessary to meet the goal.. * '
A comment has been added 3
tlon 121a.304 which polts to TCongressional -
interest In having artistic ahd cultural activ- s
ities'ineluded In programs_supported under "
this paft, subjJect to the priorities, B
Comment: Many commenters asked that
additional areas be added to the program
o&tlons requirement (e.g, leisure education, .
cuitural and perforyning arts, and occupa-
tional &ducation). Other commenters re-
quested that the term “conSumer and home.
making e¢ducation’ he sdbstltuted for "home
economics” in order to be consistent with the »

following sec.
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vocational education
(Pub, L, 94-482).

amendments of 1976

Response: No substantive change was

made iu this requirement. The program op=«
tlous Included are exawnples and the list is

not exhaustive Und

er the regulation fm-

plmenting section 504, any program pro-
vided to nounhandicapped students must also
be made avatlable to handicapped pupils.
The language conforming te the vocational

edication amendments was added.
Comment Commenters requesited that,

under the requirement on nonacadeniic serv-
tces the term “cocurricular’’ be substituted
for 'extra curricular” and that intramural,
extramural, and intersciivlastic athletics be
wcluded in order to insure consistent use of

termindiogy as it app
commeuterysuggested
-be .included regardin

lies nationally. Anogher
that specific language
g participation of vis-

uallyhan'dlcapped persons.

Response, The sug
adopted. This s

gested ms were not
ection conforms to tAe lan-

. guage'ln the final regulations under section
504. Also, the syggested language on visually

. handicapped was not

tncluded. This require-

ment applies to all handicapped individuals,

including those with

visual handieaps.

PHYSICAL EDUCXTION (§ 1212 307»

Comment Some €O

mmenters felt that the

sseciion on physical educatiun (PE) needed
to besclarified, particuiarly the conditions
under-which a handicapped child nould not

t. be required to participaté In the regular PE + (2) Furst priagnty fur spending under the  gren in Subpart D, and has been expanded
program, (e g., the child (a) is enrolied full-
time In a separate facilliy, (b) néeds speaially
designed PE, or (c) the parents and agency
agree that the child should not participate).
The main' concern dealt..with the paréent-

agency agreement, bec

ause it appeared to pro-

be required to pakticipate in any PE activity.

vide a loophole \{nx‘whlch a child would not

Response Thes

tement on parent-agency

agreement was deleted With this change, a
handicapped child attending a regular gchool
would participate in the regulax PE program,:

unless the child need
as prescribed in his
education ‘program

s speclally, designed PE
or her individualized
(IEP}, Parent-agency”

agreement ts inherent in tle development of
.a_child’s YEP The decisiqn as to wheth¥r the
schild should be in-the regular program
or receive sfgclally d_eslgn;g,j’ is made in

tho IEP meeting in

which” the parent and

agency personnel are represented
It should be noted that every handicappe
child would participate in some type of

arrangements for a child to participate in

*acuvlty. Speclally designed PE could Ve

some individual sport or physcial act
(e.g., weight lifting, bowling,
or motor activity program
! Other changes* Pro,

erd's

Ged section 121a 204

{Incidental use.of p perty) has been deleted.
PrIORITIES IN THE USE OF ParT B FuNnDS

As part of the

public edycation,ithe

law requires each State

and local educadlonal agency to establish

priorities,-first wi
children not receivf
as “first priority chil

respect to handlcnppe(é/ , Other changes: A new paragraph (¢) has agencies, such as Head Stgrt). Some com-

an education (define
n" in the regulations)

and second with respeqs to handicapped chil-

dren. within each
severe handicaps Jrh
adequate educatioh {
ority children"). Th

v that, excqpt for Sta
each State and local
use its full entitle
accordance with th
tions which imple
quirements are Inct
121a.324.

bility. with the most
are receiving an in-
fined as “second pri~
aw further requires
dministration funds,
dircational agency must
ent ynder part.B “in

these priority re-
in sectionf 121a.320-
. ¢

t a
)

-
.
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PRIORITIES <(§ 1218.321) based largely on comments reseived. (Theso

2 . sections have been renumbered.starting with
Comment? L,Ia?y commenters were con- section 1212.340) A summary. of' these
cerngd, that firstipriority expenditures can- changes 4s included below: -

not be used for inservice training for persqn- (1) A definition of 1EP'n {
as been added
nel who cap serve th_s;se students, and s%d which states that the’term “IEP” meaus a
that such inservice“trgining activities My 0 46y statement, on a Landicapped chiid
be an essential component toward dchleving ¢ ye¥qeveloped and limpremonted: in ac-

the first priority. cordance with sections 121a 341-1214349 of
Response: The proposed rules have been Subpart C. ’ A v

redrafted and expanded in order to address

to make It clear that &n Agency mAy USe wjh  the section on ' Stale_ educational
Part B funds for inservice tralning concur~ ,oepey responsibiitty.”

rently ‘with placing a first priority child 13) The Pruposed section on ‘Local ed-

(2) The proposed section entitled, “Scope” ~
tlie above concerns A new section was added o000 deleted and the substance tombined

in schivol (in an interim program, if a com=  cational agéncy responsibility” has been re- .

ponent of the child’s program is missing) _ niaced by two new sections (“When IEPs
Huwever, the provision of fnsgrvice training{ n,,5¢ be In effect and’ Meetings').
may not be used as a pre-conditlon for serv- \4) The section.on * Participants, In meet-
lce to the child . ings” has been redrafted to adopt essentially
The,intent of Congress with respect to the, varpatidn the lamguage I the Act and to
educatton of first priority children is both ;44 a newparagraph on particlpation of
long-standing (dating back to Pub L 93— gyq1yation Personnel. '
380) and very clear, & reflected in the follow- (5) The proposed section og * Parent par-
ing statements ; ticipation” has been amended to incide spe-
(1) The Cophress has a responsibility acxﬁc provisidns regarding’ notifying pMents
.+ * ¢ to see that all persons are assied gnout the IEP meetings. C .
eqial oppprtunily, For handicapped chil- (6) The substance under the proposed sec-
dren. tlus means, at the very least, that they ¢, 'on “Content of IEP) has been replaced
must be educated * * * These funds must be ,gith the statutory 1anéuage. N
focused 1n such a way that we are assured {7)\ The proposed. sectlon on °Private
tliat hauarcapped clildren 3rgpxlovlded thelr schiool piacements has been reox;ganlzed’
right lu education ' (Congresslonal Records—  inyo two sections to confarm to the two
Senate, June 18, 1975, p $10969) groups of private school handicappéd chil-

legislation Is to providg services for handi- -5 speil out in _more detall the responsi-
capped children who are not now being piiities of State and focal educational agen-
setved The flexible appreach in the Confer- ¢jag in administering this provisiong

ence Report with respect to the current fiscat
year, fiscal year 1977, and fiscal year 1978 will
allow for concentrations. of moneys so that
this priolty can be met ™ (Congressional TIMING OF IEP MEETINGS (§§ 1218 342~
Record—House of Representatives, November 1218 343) .

18, 1975 p H12348)

(1) ‘I'Fl’xere are miltons of ehlldren with Commensé Many commenters felt that the
hand capping eonditions who are recelving - ’
o services at all. And since we must have 8 - :ggg‘:;::eé“ terms of when IEP meettgs aro
place to start, it is approariate that we give qRes - The followi h

rlority to those who &re’receiving no sgrv- sponse: e following, changes were
s{ces at all first, and then try to reach those made in"the proposid rules in an astempt
with the most severe handicaps who have to clarlfy this provision. First, the regala-
traditionally received only minimal atten- tlons now pecify tho dates on which IEE's
fon econd,_ (Congrssionnl Resora—Senate, [l e e wnernten:
June 18, 1975, 0961) + - -~- 0 X .

Cé’mmcnt. Speveral c)ommenter;s requested Second, except for new handicapped childrerr
clarification regarding whether the require- o{those inlti':lly evaluated after October'l,
ments on the use of funds for prioritles apply, 1977). the timing- of meetings to deyelop,
within or among local educational agencles réView and revise IEPS 18 left to the discre-
(e g, if an agency is serving all of its first <tion of each agency. (For a new handicapped
priority children, could a State 'give, that child, a meeting must be held within thirty

“IEP—accountagility ”
<

-

e/

v

»

(8) A new séctlon was added, e!tltlea,t

final rules should provide more ibiMty to .

agency s entitleme to another agency U8¥s of adgtermination that he or she need§ -

which is not serving Wl of its first priority special eduCation ) The regulations are flex
hildrén?). . = ible on the schedule t0 b2 followed by public
Response: No change has been .made. The .agencles in meeting the above dates.
atute does not permit the State to take  PARTIGIPANTS IN IEP MEETINGS (§ 1218.344)
away & local educnt!&nnl agency's Part B . . » . .
funds solely because the local educational ’ Commént; A number °f, .commenters
agency Is serving all of its first priority chil\ récommended that personuelfrom specific

ovision on tree appropriate dren. For the 1 circumstances where a\ disciplines be participants at IEF meetings
(e g, physidians, health ¢gre persontel, psy- .

local educational’agency's tunds may be real-
located, see sectlo:gmlnst?or". \’ chologists, mnd representatives from other
been added to Bection 121a.321, which pro- menters felt that the meetings shoulgt in-
vides that Part B funds cannot be. i for clude all dirgct service personnel who work
preservice training, This addition was made with a handicapped child Other commmenters.

to tmplement Congressional intent exprossed Suggested cutting back on the numbgr of |

in Senate Report No, 94-168, p. 34 (1975), tn PeoPle who.pafticipate.
which it was stated that funds for preservice  Response: The final regulations only re-
training are available under the training pro- duire the participants listed in the statute,
‘gram under Part D of the Act, and that Part ©XCePt in thg case of a child who has been
B funds should not be used for this purpose, ¢valuated for the first time. (NOEHR Par-
- s , ticipation of evaluation personnel IEP
INDIVIDUALIZED EDUCATION PROGRAM meetings 18 covered under the next comment-

[

The requirements on individualized edu~ T€SPODse sequenee.) s
cation programs (IEPs) in Subpart C havo Generally, having a large group of people
been reorganized and redrafted substantially, at an IEP meeting may be unproductive and,

R s ‘e B Y.

s ? .
\ >
< i - . !,.-~ . -t

a

. .

A3 - ~ \

S

\

.,

- %,

l))tj . ’ . . -

.8




3

-~
=

v

Ny

E

axos /-
. 4 -

very costly, and could essentially defeat 'the

purpose of lnsurmg active, open parent in-

volvement

Witile it is necessary to tnsute that all
direct services personnel who work with a
handicapped cfilid are informed about and
itolved in implementing the child's IEP.
this does not n ‘that they should attend
the IEP meetings. The mechamsm for insur-
ing the involvement of all IEP himplementers

“ 1% 1eft to the discretion of each agency (e g,
the child’'s teachgr, or prinéipal, ‘or supe:-
.svisor could have that responsibility) “How-
ever, this is a basic administrative procedure
which can bt handled outside of the context

of the IEP ‘meeting. B

The statute does not requre all IEP m-
Pblementers {0 be involved in the meetings In
fact, the deflnition of YEP 1n section 602119)
of the Act ineludes only four people (eg. a
special education provider or supervisor. the
teacher, the parent, and“the child. where
appropriate}. Moreover, it was the intent.of
Congress that IEP meetings generally be
small, This position 1Is reflected’in the fol-
lowing statement by Senator Randolph in
the June 18, 1975 Corngressional Record:

In answer to my colleague. it was the in-
tent, and I believe, I can speak for the sub-
committee and the committee in this matter,
that these meetings * * * be small meetings;

. that is, cohfined to those, persons who Mave,
naturally an intense interest in a particular
child, { e, the parent or parents, and in some
cases the guardian of the child Certainly
the teacher involved or even more than one
teacher would be inctuded In ad@ition, there
should be a represeptative of tie local edu-
cational agency whg s qgﬂed to provide,
or supervise the 1810
signed instruction 1eet the unmqie needs
of handigcapped ¢ en,

These are the, persons that we thought
might-well be mé&cd. That is why we have
called them "indiVidualized planning con-
ferences™. We believe that they are worth-‘
while, and we discyssed this very much as
we drafted the legislation.

While very large IEP meetings might gen-
erally be inappropriate. there may be specific
instances-where additional participants are
essential. In order to enable -other persons
to be included, the ce of Education re-
tained a provision m the proposed rules
which authorized the attendance of “other
participants’at the discretion of the agency
or parents.”

Comment: Some commenters recommend-
ed that memb of the evaluation team
participate in IEP meetings,

Response: A new paragraph has been
added which states, in effect, that an evalua-
tion person must partitipate in any IEP
meetings conducted for handicapped chil-
dren who have been evaluated for the first
time (i.e., the preplacement evaluation re-
quired under section 121a 531 of Subpart E).
Since the meeting is intended to develop an
education program for the child, 1t i3 essen~
tlal that someone at the meeting be famitlar
with the child's evaluafien, .

Comment® Several commenters recom~
mended that the representative of the agency
be qualified in the disability area in which
the IER is written. R

Responise: A comment has been added fol-

lowing section 121a.344 which suggests (but’

does not require) that efther the teacher
or the agency representative should be qusali-
fled In the area of suspecfed disability. At
the time of the meeting, the public agency
Jmay-not Yet'have hired a person qualified to
provide speclal education with respect to that
suspected disablity. d -

PARENT PARTICIFATION (§ 1218.345)

*  Comment: Bome commenters stated that
documenting efforts to involve parents would
L
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be difficult and time cons ng. One com-
menter felt it aas fmportant to retamn the
general statement requiring agencies to ins
volve parents, but recomimended that the de-
talls in® the parent participation s¢ction be
deleted from the final regulation. Another
commenter recommended that the section be
dropped because it is not required in the MHw

-and st ¥ * o+ utterly, paternalistic. If a local

educatton agency is foollsh enough to keep
inadequate records on transaciions with par-
ents, 1 alone stands in Jegpardy, therc 1s no
damage to parents or to hand.capped chil-
dren.” ’
Response The comments have 1Bt been
adopted The Office of Edutation believes I.hht
it 1s fmportant to retain this seetion in t
final regulations, for the followin
First, she secgion provides
AdLe:cies to proceed {n ong
1115 11 cases \-here puentsAinaot or will not
attend. Without this auforization, the 1EP
prpcess might come to aBjalt in some cases,
since the law states that *an IEP must sbe
developed at a meeting with the parents.
Second. the section 1s destgned to protect
agencles by setting the condrtoms unders
which they can proceed.
Tiurd, the seciton 1s designed 1o prutect the
rights of the parents The Congress intended
that IEP meetings be utilized as an extension
of the procedural protections guaranteed
under Pub L 93-380. However, if the regl-
lations provided an authorization for agen-
cles to proceed without the parents. there is
a potentidl problemi that the’ authorization
(without documentation) might be inappro-
priately applied in individual cases, which_
could result In pareuts’' rights not bewag pro-
tected. -
Comment A few comMienilers suggested us-

D L
because they feit that this went _unfe.ces-
sarily heyond the items listed In the statute.
Many of the commenters wanted the specific
service areas they represent added to the list
of services to be provided in the IEP. Others
felt thdt this went unnecessarily beyond the
ttems listed in the statute. h

Response: The. Office of Education has
elected to amend this section by adopting
substantially verbatim the language from
scction 602(19) of the statute. The regula-
tron retains one clarification from the pro-
posed rules. that the individualized educar
tion program must include related gervices
to be provided to the child, as well as special
education and the extent to which the chitd
carr participate in regular education pro-
grams However, given the controversy over
this sectlon and whether it i3 appropriate to
add items not specifically covered”in the
statute, the Office of Education has dectded
thal some experfence operating under the
statute would be useful before constdering
whether .further regulations on this point
would be appropriate.

IEP—ACCOUNTABILITY (hi121 8.349),

Comment: In the preamble to the pro-
posed rules, a statement was made that the
IEP is not a legaily binding document. Many
commenters recommended tHat this state-
ment should be included in the body of the
final regulations Other commenters felt
that the statement needed to be clarified.

Response. The Office of Education has
& new section, which states, in effect,

at each public agency must provide special
ducation and related services in accgrdance
with a handicapped'child’s IEP. Hbwever,
Payt B does not-require that the agency, the
tedcher, or other persons be held account-

a

Ing surrogate parents if a child's parents @abit if the child does not achieve the growth

could not attend an IEP meeting. One com-
menler recommended adding a provision to
enable the paren?s to designate a person to
represent them at a meeting.

Response The Office of Education elected
not w write regulations on either of these
suggestions, ‘

First, a surrcgate pargut i< appointed only
in accordance with the proceditral safegusrds
«<n Subpart E The provision was not meant to
apply ig situations when parents are unwiil-
ing to partftipate, or when an agency makes
upsuccessful efforts to communicate with g
known .parent. A surrogate parent i ap-
pointed only when the parents are unknown,
unavailable or the child is a ward of the state.
Hopwever, a surrogate parent appointed under
circumstanceS would attend the
IEP mefgiigs and represent the child in all
matters relating to the proviSion of a free
appropriate public education to the child.

Second, with respect to parent designated®
representatives, the Office of Education does
not feel that any change in the regulation is
warranted. Parents unable to attend an IEP
mee€ting, who are interested enough in tifeir
child's educdtion to seek a third party repre-
sentative, would have direct input in develop-
ing the child’s IEP through individua! or
conference telephone calls-ur ollier methods
authorized under paragraph (c) of section
121a 345. . .

Other changes. A new paragraph (f) has
been added to require that parents be glven
8 cdpy of the IEP on requést. This ghould
help to {nsudg that the parents -are fully
informed of rogram for thetr child, and
will assist themd! {n participating In futures
meetings on the IEP. .

CONTENT OF IEP (§ 1218.346)

omment: Hundreds of commenters . re-
sponded to this section. Some commenters
requested that addittonal services or other
items) be added. Qther commenters

y:

projected in the written statement.
COLLECTIVE BARGAINING

Commen!: Numerous commenters recom-<
m%nded that the regulations deal with the
fact that the required participation of teach-
ers (and other agency staff) in the meetings
to develop IEPs would require modification
of collective bargaining agreements. Some
commenters urged that the regwlations re-
quire additiomal compensation fol\ teachers
to participate In these meetings, ®rescribe
ar mit any alter-school-hours wgarticipa-
tion, and speeify arrangements for relieving
teachers from classroom duties for the meet-
ings. .

Response: No change has been made in
the regulation. The requirement for teacher
participation™Nn developing 1EPs is statutory..
The” Commissioner understands that col-
lective bgrgammg agreements and individual
annual contracty for teachers vary greatly
pg local educationad aggncies and may
or y not deal with additional duties and
compensation for after-hour activities. .In
some Instances, especially in urbanized and
highly unionized areas. collective bargalning
agreements may have to be renegotlated to
cover employee participation in IEPs. How-
ever, this is an area which is solely within
the authority of the public agency and its
employees” (and their union representative,
if any). It would be inapp‘ropria e ang be-
yond the scope of the CommissiQner's au-
thority to prescribe how this redyirement
must be met> Where collective barpsining
agreements must be modified, the publio
agency must negotiate the'sppropriate modi-
fications to comply with the statuté. The
public agehcy 1s also responsible for insur-
ing that the IEP meetiDgs are conducted at
a time reasonably qonyefilerty {o parents. (In
some cases this may b¢ during school hours;
in others, after hours.) The agency also must

-, ma -OWD  arrangements for covering
mendgd that-the seetion-be-sharply cu%roon% when teachers are absent. /
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The direct services provision of this sub-
part Includes sections on (1) use of local
educational agency. (LEA) funds, (2) pature
and location of services,, (3) use of the:
State's (SEA’s) entitlemenf, and (4) a State
matcping requirement. .

The section on the use of LEA allocations
(renfimbered sectlom 121a360)° has‘ been
redrafted—to combine t¥e proposed para-
graphs (a) and (b) into a single paragraph.
This paragraph sets out the conditions under
which an SEA may use an LEA’s entitlement.

A new paragraph (b) has been ddded to
section 121a 360, which states that In meet-
N ing the requirements of this sectlon, the SEA .
may provide speclal education and relajed
services directly, by contract, or through
other arrangements, ¥

A ng® paragriph (c) hias been added,
which repeats the statatory provision that
the excess cost requirement coes not apply

- to State educational agencies
Sectlon 121a 360 (Nature and location of
services) has been amended to correct-an
error made In the proposed rule. The pro-
posed regulation stated that the least restric-
. tive environment (LRE) provisions do fhot
apply when the SEA provides direct sertices.
The amended rule now states that the man-
ner in which the education and services.are
N provided must be corkistent with tiie re-
quirements of this part (Inciuding the LRE
provisions).

The regulation on *State matching” was
not substantially changed, Howeter, 8 com-
ment was added after this sectlon to make
it clear that the requirement would be satis-
fied if the State can document that the
amount of State funds expended on each
major program arggx, (e g., the comprehen-
. sivessystem of peljsoﬁ&ﬁl development) is at

least equal to the ‘expenditure of Federal

funds in that program area.

Comment In the preamble to the proposed
rules under the direct servlces“govlslon, a
point was made that an LEA would not be
in compliance with the%sectian 504 regula-
tions if that agency did not make avallable

[ a free appropriate public e)"éwatlon (FAPE)

~

.

-

to all of its handicapped chyldren A com-

., menter, In responding to this statement,

pointed out that the term FAPE has different

meanings under section 504 and Pub. L

94-142; and, therefore, an LEA ‘would® not

have to meet tke requirements of Pub. L.

N 94-142 in order 0 be In compllance witl¥

section 504. A

Response. Under Part B, “FAPE" is a gtat-

utor}-term which reauires services to be pro-

. vided In accordaiice with an IEP. However,

' under the section 504 regulations, each re-

ciplent must provide an education whtch in-

cludes services that are “designed to meet

individual educational needs of handicapped

1 ~ persons as adecjuatelg as the needs of non-

i handicapped persons 8re met * * *” Those

regulations state that implementation of

an IEP, In accordance with Part B, 1s one

means of meeting the “FAPE” requirement.

{NoTE—A more detailed description of the

relationship between section 504 and Pub, L
94-142 is included In this appendix ) #

Other changes: A new gection 1212372 has
bHeen added to implemént section 611(c) (3)
of the Act. This secflon provides tha® the
nonsupplanting requirement does not apply

RS

w

beginning with funds appropriated for Fis-
cal Year 1979 éind for each following fiscal

year. . .
CoMPREHENSIVE SYSTEM OF PERSONNEL
DEVELOPMENT

GENERAL i P

Tle proposed rules in this section’created
some coutroversy over the amount of detafl

v Y .

ERI
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to the State’s expenditure of its allocation ¢
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RULES AND REGULAJIONS'

suggestions that everything be ¢eleted except
the statutory language.

The statute IS very clear In requiring that
a ‘‘§omprehensive system of personnel de-
velopfnent™ be implemented in each State
Sinco¥his Is a broafl requirement, chalwng-
ing egfh State to reach .out to the expansive
cemitunity of agencles involved in preparing
personnel to educate the handicapped, many
of which are private and not under the con-
trol of the State, it was felt that a regulation
was needed that would .provide sufficlent
informatfon for the State and Invplved agen-
cles to understand thelr responsibilities
achieving compliance.

. v
SCOPE OF SYSTEM (§ 1218 380) 1

Comment: A commenter suggested that in-
service education be avallable to all special,
regular, and related service persennel.

Response. Paragraph (a) of section 121d.-
380 was changed to read “the jnservice train-.
Ing of general and speclal educational in-
structional, related services, and support
personnel.” . ’

Comment, A commenter suégested that all
persounel preparation services be conducted
in accredited institutions granting advanced
degrees and that “no less than ten perceng s
of the money under this Act be contracted to ..
institutions of higher education.’* Another
commenter recommgnded the earmarkinggof
a percentage of funds for stafl and programe
development.

Response: No change has Qeen madeln the
regulations. The Office of_ Education bélleves
that each State must have maximum latitude
in decisions regarding the types of facllities™
and personnel that are used to implement the
comprehensive system of personnel develop=
ment. ‘

With respect to targetihg funds for train-
ing, the Office of Education feefssthat such a
step would be inappropriate at this tithe.

Part B 1s a unique Federal statute in that
It imposes requirements on States which
must be Implemented, regardless of the
amount of Federal funds “avallable. Given
the scope and magnitude of the law, the Of-
fice of Education belleves that each State
should, hav® maximum latitude in terms of
how Its Part B funds are used to implement *
the various statutory provisions, subject, of
course, to the pricrity requifements in Sub-
partC, . '

H

DEFINITION OF "APPROPRXA‘I’E{Y ANCDEQUATELY
PREPARED AND TRAINED"” (PROPOSED §i218.261)

4 number of comments’ were recpified on
the definition of “appropriately and ade-
quately prepared and trained" which was in
§ 121a.261 of the proposed ‘rules. Tho defini-
tion has been deleted in the final regulations.
Instead, the term “qualified” i3 used, as de-
fined In'§ 121a.12: 4 °

Comment: A commentyr suggested that
nationwide certification sequirements be
mandated to allow for the mobility of per-
sonnel. -1 -

Response: No change has been.made. The
intent of the Act is t0 ifisure that all per-
sonnel necessary. to.carTy dut the purposes of
the Act are qualified. The Act does not au~
thorize the establifhment of natlonal cere
tification standards,

Comment: A commenter suggested that
early childhood be required as an area for
certification. 4

esponse: No change has been made, These
onnel must be included under the State’s
prehensive personnel development sys-

mo e

Comment: Several cothmenters expressed
the bellef that certification should not ba re-
quired for Wi petsonsiel directly serving the

Y
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IMRELT SERVICES BY THE STATE EDRCATIONAL contained 'éhe regulations. Commqnts ahandicapped, or thmt such & requirement
¥ ranged from requests for more specificity to

Mould result In great expense for the State,
Sti11 others felt that competency based sys-
tems should be used asiopposed to the re-
quirement for ceﬂlﬁcat}g%}reg}stmtlon, or
licensing. R
Response. The statutory 19guags “appro-
priately eand adegittately prepared and
trained” has been Interpreted, by ud of the
term “qualified,” to mean certification, reg-
{stration, or llcensi These are commonly
accepted procedures for determiming if per-
sonnel are "appropriately and _adequately
prepared and trained.” N

PARTICIPATION OF OTHER QGENCXES AND
INSTITUTIONS (§ 1218.331)¢

The comments on thg¢/level and Intensily
of the “participation” fequired in this, sec-
tion ranged from the bellef, @xpressed that
special meetings on components of the state
plan are not required in the Act, thereford
the “participation™ envisioned in section
121a 381 should be ellminated, to the sug-
gested, requirement that organizations not
only have an opportunity to participate, but
that they “must participate.” The compre-
hensive system of personnel development is
*such & speclalized aspect of the Act, neces-*
serily involting agencles not under the jur-
isdictioh of the State that “participation™’is
fully warranted, though not mandated In
"the statute Thus, the regulations 8ot a re-
quirement for the State to insure that those
agencies with an Interest in the prepara-
tion of personnel for the cducatigh of the
handicapped have an oppbdrtunity to par--
ticipate fully In the development, review,
and updating of the systemd. This is & reason-
able requirement, especlally considering the
critical effect the system wiil have on those -
agencles preparlng the, personnel.’ Rather
than a burden on the State, the “participa-
tfon" should provide the direct Spportunity
Jor the State to encourage the development
of quality personnel preparation programs, °
& factor ¢osentlal to the provision of a *'free
appropriate public education.”

Comment: Several commenters suggested
thkt “representatives from each group be .
inclugded In the planning* as well a5 parents.
One commenter suggested that disability eat-
egories and groups be listed In the propoged

Response: The regulation has been-altered
to include representatives of handicapped
and parent organizations. This wording
should be sufficlent to involve all relevant
groups.

Comment: A commenter suggested the ad-~
dition of a subsection: (3) to section 121a.~
381(b} tha} would require the annual pro-
gram plan ‘to Include a descriptign of
agency responsibilities with respect to re-
search and evaluation of exemplary programs
that could be implemented in local educa-
tiontal settings. N . .

Response: Sections 121a 385 and.121af386
have been modm,ctl to classify agencf respon-
sibilities.

INSERVICE TRAINING (§ 1718 382)

-

»

24

s v
Comment: There swere & number of ¢on-
trasting points of view and suggestions on
this section, ranging from requgsts to man-
date greater detall In the proff¥sed rules, to
the suggestion that the section be deleted
altogether. Those proposing gregt,er detell
suggested that specific knowledge and areas
of learning be emphasized and that teach-
ers be tmlneN‘by having them work one-to-
one with spetlalists” ‘and that “inservice
tralning be mandated at the local leyvel, a
county being the largest unit possibley to
prevent the State frpm using the money for
ineffectual regional{workshops,” Also, there
were suggestions that where academic credit )
s to be made available that this be done
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only In fnstitutions of higher education with
State npproveq programs.

On the otheér extreme there were sugges-
tions that thfs section “exceeds statutory
requirements” and "'federal rules should npt
say how a task 15 accomplished and “(state)
Provitles adequate traliung and inservice and
does not need more obstacles and regula-
tions

Response, The statute clearly requires in-

¢ service education as a central part of the
comprehenstve system of personnel develop-
ment and 1¥ s appropriate for the rules to
detall the nature and extent of the luservice
education that is requiréd, This has bden
accomplished through the outlining of pro-
cedures which define inservice education, its
Parameters, and relatfonship to required
needs assessments However, the rules do
not dgfine the specific nature of the train-
ing to be accomplished, Thus, the rules have
been designed to outline the foundation for
“an adequate program of inservice education,
without stifting the creativity of State and
1ocal personnel in their efforts to plan and
Implemen tesuch a system

Comment' A commenter suggested that the
statement “in cooperation with institutions
of higher education” be inserted in section
121a 383(b) (1). ) .

Response: No ch:'\nge-htu; been made Ho‘ﬁ
ever, involvement ot institutions of higher
education is required undér §121a 381(a).

Comiment: A numnber of commenters sug-
gested the addition,of spectfic disciplines and
professionals to this section, constituting an
itemized list of personnel to be trained or
involved in the review of training nceds

Response: No change has been tnhade The
State's plan must include all pergonnet who
need training o

Commcnt.A Several commenters suggested
wording chgnges designed to clarify the text
of the proposed rule on inservice Lra#lmg

Response. Changes wefo made wher® nec-
essary to bring the regulation into con-
formity with current,usage

Comment: There were a number of sug-
gestions concerning .the financial arrange-
ments for conducting .inservice training
Some commenters advogated the funding of
parent groups to conduct insetvice training
Others suggested financlal support for train-
ees involved In their programs. One com-
menter urged that the rule allow for.con-
tractiirg with other than non-profit organt-
zations. One suggested contracts with insti-
tutions of hjgher education to carry out
personnel development programs Another
suggested incentives for teacher partictpa-
tion, Including released time and college
credft Qne suggestell that tnservice be pro-
vided during contract time, not involving

\ extra hours. A .

Response: No substantive changes hav
been made All of the suggestions in the
above comments are authorized under these
regulations.

PERSONNEL DEVELUPMENT PLAN (§ 1212 383)

~Bofument: Several commenters asked for
special attention to physical education and
service delivery models which take Into ac-
count problems of rural rnmllleg.

Respgnse- No change has been made Spe-
clalized needs in physical education and the
untque aspects of providing services in'rurgl
settings should be addressed as appropriate
in the negds agsessment and plan.

Comment’ One commenter objected to.in-
rluding  preservice training under this
section.

Response No change has beel made, The

term “inservice” education {8 used in the .
Act However, since the,Act clearly requires

that a “comprehensive system of personnel
development” be developed, such a system
1

N .

-

ways In which the recipient’s program goals
fnnd Ohjectives relate to the purposes of part

L4
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*must include the constddration of preserylée

training,

NOTE—The data required in sections
1218 124 and 121a 126 of Subpart B oh the
nhumbers of handicapped children .and the,
kind and namber of personnel needed will
servt as the unjform data base within the
State for the personnel development system
under §121a 383 of this subpart The data
may aleo be used by tnstitutions of nigher
education and other “nonprofit educational
tralning agencles [n submitting personnel
preparation applications under Part D of the
Act Section 12119 of the regulations under
Part D (45 CFR 121f 9) provides as follows:

"§1216 9 State personnel needs,

Each AppReation shall include ta) a otate-
nient by the State cducational agency of
persounel’ngeds for education of the hand-
capped and a statement by the applicant of

&

i

- .
State which are responstble foriproviding
speclal education or related-services to han-
dicapped children. ,

The second set of sectiols (121a.450-
121a 460) app!y to handicapped chiidren en-
rolled in private schools or facilities but who
are not placed or referred there by a public
agency to recelve special education or re-
lated services (These sections replace sec-
tions 121a 300 1212306 of the proposed
rules)

The following comments were made re-
garding proposed Subpart D, Commepnts
which asked for changes not authorizeéd un-
der the statute are not summartzed, (Com-
menters who are Co(cerped about the cost
of room and board a$ a “related service” gre
referred to sectlon 121a 302 and the discus-
sion of that section In this preanible ) The
comments are arranged in order of the final
rules.

L]
how the proposed program relates to thosc B! SPUNSILLLIY OF STATE EFDEATIONAL AGENCY |

stated needs, and (b) a descriptién of the

D of the Act.
(20 US C 1431, 1432, 1434)
¢ DISSFMINATION (§121a 3g4)

Comment Oné commenter suggested that
“teachers organizations be specified as re-
clpients of information. .

Responses No change has been made,
Teacher organizations are Included under
the phrase “other {utetested agencics and or-
ganizations ™

S1’ePART D-—PRIVATE Scil0018

The proposed rules creatcd’ a certain
amount of confusion amorng conimenters in
distinguishing betweén handicapped « chil-
dren placed in or refeired to private schools
by the State or by Tocal eQucaLlonnl agencles
and handicapped childrcn whose parents
choose to educate themr in-.private schools.
The major difference between these two
groups n}/rhlkﬂron is In who bears the cost
of the pfivate school N *

A.free appropriate public education ‘must
be made available to each handicapped chiid
by the public agencles of the State Subject
to the requirements on, least restrictive en-
vironment, this could include placement in
or referral to a- private school or facility.
Such a placement or refcrral must be at no
cost to the parent B

On the other hand, even if a free appro-
priate public education’ is avallabje, the par-
ent may choose not to accept it. Th¢ parent
may chodse 40 send the child to a private
school rather than take advantagc of the free
public educatton. If this happens, the Act
does not require the State 6r local ‘education-
8l agency to bear the cost of the¢ private
school For children placed in private schools
by thelr patrents, "the Stafe and_taflodal ed-
ucational agencies have a erent duty.
They must design their program so that
handicapped children, in those private
schools can participate in special "education
and related services offered by the local edu-
cational agenctes if the parents of those
childign so desiye”

Thfregulatidns have been reorganized.td
make these distinctions clearer. The tirst got
of sectiogs (121a400-1213403) now cover
children ’placed in or reférred to private
schools or acilities by a public agency 1n or-
der to provide them with spectal education
or retated services. (These sections replace
jsections " 121a.320-1212.323 of the proposed
STules.). - B

Since the “State” includes all of itspoliti-
cal subdlivisions, the term “public agency”

s used, as aelsewhere {n the regulations, to

mean an«?r the political subdivisions of the

. ’
.t
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(§ 1218 401) .

Comment A commenter asked that para-
graph (a) (3) be deleted, which required that
the special education given to a handicapped
child placed by a public agency must meet
the qducation standards of the State educa-
tional agency (SEA). The commenter sta¥ed
that otherwlse there would be conflicts be-
tweent the SEA's standards and thqse of other
agencies, in the day care area. for example

Re<ponsce Paragiaph (a)¢3) cannot be de-
lefed, since it 1s derlved from a statutory
requirement However, it has been revised
by using the language of the statutes This
will broaden the types of standards that the
SEA nmay apply, and therefore avoid condlict
with othes mandatory standards Of course,
those standards cannot override the provi-
slons in.Part B of the Act

Comment A commenter asked that p1o=-
vigion ‘be made for interstate referrals to
private schools and communication among
States regarding those referrals -

Response No change has been nfade in the
regulation Referrals between States are to
be handled uftder existing procedures Un-
less a problem develops in this area that
seriously interfergs with the rights of handl-
capped children or their parents under Part
B, the Office of Edugation Js reluctant to
regulate the mechanisins by whitch the States
arrange to provide services

IMPLLMENTATION BY SEA (5121\1\-40

Comment A commenter su
the State educational agency insitfe th
ftoring of private scliools, disseminatidn
standards to them, and involving them in
developing State standards, rather than the
State educational agency doing it dircctly.

Response No change has been made. The
statute places direct regponsibility on the
State educational agency to administer and
monitor the. requirements under Part B,
While the State educatjonal agency {n many
areas peed only insure that the Rart B re-
quirements are met. monitoring must be’
done by the agency ttself Dissemination of
standards could be done in a gariety of ways.
Involvemént tn development of State stand-
ards would have to be done directly by the
State educational agency If 1t 13 the agency
tuat develops those standards.

i

PIACFMFNT OF CHILDREN BY PAREN
4

(§ 1218 403) /

Comment . Commenters werewgl{ncerued
with the effect of\ this section on $he rights
of handicapped children.in priv schools
and felt that the section was worded In a
nmanner that would Umit those rights.

Response. The section has been. revised to
make It clear-that a free appropriate public
education (FAPE) must be made avatlable to
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eachuhandicapped child. This would include”
the development of an individualized,educa-
tion program and Placement jn the /least
restrictive environment. Eres ap riate
public educat must be made avallable at
no cost to the frents, If the parents felt that
services ygere not adequate, they may have a
due process hearing to show that more or
better services must be provided to give tgai:
child FA;’F. However. if the parents ch
° not to ucate their child in the public
school system, they are nof required to do so.
In that case, the rel t public agency has
the remadhiing duty ol ®ifering speéial educa~
tion and relfted services under Sections
121a 450-121a 460, but does not have the duty
of insuring fhat the private schiool meets the
equirements of Part B (uniess other handl- |
capped children have been placed in or re-
ferred to that priyate school by the agency),,
or of paying for the cost of the private school.
Language has been added to clarify the pub-
dic agency’s duties uhder sections 121a 450-"°
1212a.460.

Other changes: Proposed section 121a 323
(Placements in another State) has been de-
leted. It would‘haye required private schools
to meet the standards of both the sendling
and receiving States. This would have been
an unreasonable burden¢on the, receiving
State to enforce. <

HANDICAPPED CHILDREN IN FPRIVATE SCHOOLS
NOT PLACED OR REFERRFD BY [’ BIIL AGENCIES®Y
(§§ 1214 350-1210 460,

B

v ‘ -

- Comments’ Anumber of commentery felt
that cla.rmqltion was needed in thesp sec-
. tions. There was also some councern expressed
regarding the State's legal authority to pro-
vide services to cmlq;eu,‘gnrolled in private

8chools. - i -~ .
Response® The regulatiops have been
emended to conform more ‘Closely .to those
under Title I of the Elementary and Second-
ary, Education Act of 1965 (education of
educationally deprived children) (46 CFR,
ysectlon 116223 . As under Title I, a bal-
ance is drawn between the statutory re-
quircment to provlde services, and the con-
stitutional necessity of avoiding excessive
entanglements, between public agencles”and
church-related institutions It is also fmpor-
tant for the Office of Education to have a
‘ untform policy regarding services to private
school ehildren under all Federal educatiog
. programs it administers. The amendments to
he proposed rules should serve all of these

E!"pr TS,

SusrarRT E—PROCEDURAL SAFEGUARDS

This subpart implements the procedural
safeguards set forth in the Act, including
due process ptoceduressfor parents and chit-
dren, proteetion In evaluation proecedures,
least restrictive environment, confidentiality
of Tnformation, and procedures of the Office
of Educatioh. .

A substantial number of detafled com-
ments were received on these sections. Many
concerned the statute rather than the regu-
tations or did not state what changes in the
regulations were desired. Others requested
revisions which did not appear to involve
substantive changes Some comments sought
substantially more detafled speeification of
due process rights while others Indicated
that the statute itself was so detailed In the *
due process area thaf the regulatiéons should
net go bey.onhtamte.‘ o . X

%stuted fer in this preamble, the
omd®or Education’s position, while incor-
porating s number ¥ the suggestions in the
. final regulations, is still to adopt minimum
regulations in this area at this time, review
experience «under the regulations, and then
made a determination as to whether more J
detailed  regulations are required:

.
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DUE PROCESS PROCIDURES FoR P,ARZNTB
AND CHILDREN -

DEFINTTIONS (§ 1218 600)

>

Comment - Commenters recommended that
the phrase “unless it is clearly not feasiblo
to do so” be deleted from tho definition ©f
consent and that additions be made to maKe
it clear that consent may be revoked #d
may not be made a precondition to the
¢hild’s right to participate in basic educa-
tlonay programs. The effect of deleting the
phrase would be to require that a consent is
ndt valid unless the parent is informed in
evgry case of the inforniatidn reievant to
the consent - —~

Response’ The phrase has<been deléted.
The deletioh of the phrase will help to assure’
an informed consent in every case, regard-
less of the parent’s language or other mode
of communication, A phrdse has been added
to make It clear that parents have the right ”
to revoke consent. A separate section 121a 504
states that consent may not improperly be
made a precondition of services, While public
afencles must obtain consent for preplace-
ment evaluations or for initial placement,
a public agency may not ceerce pargnts to
consent by withholding or threatening to
withhold other regular edugation services or
extracurricular, activities unless the parent
consents. - ,

Comment Several commenters requested
changes in the definition of “evaluation” to
indicate that an evaluation.must be con-
ducted by qualified personne} that the find-
ings must be reduced to Writing. and that
it must take into account the child's assgts
as well as deficits. he ~

Response. No change has been’made The
suggestion reagarding qualified personnel is
coyered under section 121a 532 The Office of
Education expects that evaluations will be
in writing and that a child's assets will be
considered. It a problem develops In this
area. the Office 0f Educat will reconsider
the necessity for furtherfegulations,

&

GENERAL RESPONSIBILTTY OF PUBLIC MAGENCIES,
(§ 1218 501) .

Comment. Commenters .Suggested that
parents have the right to complain and that
agencies should be required to respopd to
them outslde of the context of a hearing

Response. No change has been made in

the regulation However. agencles should cer~
fainly. ek to respond 1Q.,complaints by'?-!md the comment following that sectlon). »
informal discusstons' and Ynegotiations. AZS  The procedures are designed not {o inter-
comment section has been added whlch”iptgs' fere witheexisting State laws which may re-
that mediation may bo luse!ul in some quire consent. Where.State law does not re-
instances. In any case, negatiations may not quire consent, the paeant is afforded a due
delay a hedfing' if a paren@{ﬁuS\-r\ethfed 1t procels hearing under this Part. These rules
INDEPENDE, EDBBATIONAL SVALUATION should provide proteetlon to the parent, the
NT A . child, and the publit agency. )
(§ 1218.503) s . R

Comment> Commenters atsagre ' to IMPARTIAL DUE PROCESS nmizmc (§ 121a.508)
whether the pdarent's right tojan ind tnt | Comment: A commenter asked that the
evaluation should be broaderied orgdfartowed: regulations specify that ‘the public agency

ResponsegThe section hasibeen rewriften must pay for the hearing. .
to require public agencles to provide parenjs Response: The change requested by the
information, upon request, of where an in- commenter has not been made. Sinee th
dependent educatlonal evaluation may be statute requires that the publi¢ agency mus'
obtalned. Also, “‘public expense” has been afford parents an opportunlty Ier a hearing,
defined. However, the mterpx{etatlon in the the.agency must bear tho cost of the hearling,

retalned. The evalua- except for pky{ng for parfents’ representatives L4

proppeed regulationsiis
tion must be at b:&c expense if the parenk

disagrees with the @valuatiorf by the public
agency, unless the public agehcy lmitiates &
hearing to show that. itg evallatibn is ap-
propriate. It upheld, thé eXpense of the
independent evaluation does got have to be

borne gpy the agency. Theiind pefidént eval-—~ “.

uation must be consldered' in $ny hearing. .

There are sgveral compefing inierests
which the regulation Secks balance. The
statutory right of* the paren} to an inde-
pendent educational evaluation must be pre-

¥

NV

d, On the other )and’.‘the public agen=- °

hoiild not be asked to bear the costs of
unreasonably expensive independent eval
ations. Also, for the independemnt evajuation -
to beeuseful, it must meet the same criteria
as evaluatigns conducted by public agencies
under this part, - o J

PRIOR NOTICE, FARENT (ONSENT AND CONTENT |
or NoTicE (§§ 1218.504-1218.505)

1Y

Comment: Commenters_sought further
specificity as to thedetall of information pro-
vided to parents in the notice. Other com- .
menters felt that the requirements were too
demanding, Some commenters asked that
consent be required for preplacement evalu-
ation, and prior notice for reevaluation; and
that consent be extended to include permis-
ston for placement. Other commenters sought
to delete. the consent requirementron the
grounds that educational judgments should
be final. :

Response The basic notice requirements
in sections 121a 504 and 121a.506 werd not
changed. However, the following changes
were made in the consent requirements: *

(1) Consent was expanded to include per-
misslon for initial placement of a handi-
capped child in a special education program
Many* commenters had requested this addi-
tion, and the Office of Educatiop agrees that
this requirement is as essential consent :
for preplacement evaluation. f

(2) The proposed consént rule was change
from consent for all evaluations to consent
for the initial ox preplacement evatuation.

This rhange*is essentially consistent withr

the section 504 final regulixuons (46 CFR Part

84. § 84 35(a) ). The Ofie'of Education agrees

with commenters that there 18 no need to -
require consent for reevaluation, If a handi-
capped child is i\itially placed wéeordance

with section 1214 504, and {f his or her
dividualized education program is annua
reviewed in accordanse with section 121a 343
of Subpart C. a Yequirement is not necessary
However, prior notice wolild Kave to be pro-
vided. ) ’

Comment’ Commenters were . especially
concerned that clarification be added regard-
ing procedures for overriding pirents’ refusal
to consent. * '

Response A subsection has beemr-added to
set out procedures for dealing with parental
Jrefusal to wansent (see section 121a.504(c)

s

e

and witnesses, Howéver, sectlon 121a.506 has
been aniended to require ageucies to provide
parents with information ‘about free or low-
cost fegal.and bther relevant services ¢hat
are avallable. ’ ‘

IMPARTIAL HEARING OFFICER (§.1210.507)

‘Comment. Commenters sought to have
threetpersory panels, {ncluding parents, serve
as the hearing officials. Somessought to allow
and others sought not to allow school board
officlals from serving as h\ear!ng officlals. Com-




<
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" menters also asked that lists of hearing ofi-
cers be required, including their qualifica-
tions.

Response, A requ!re:pent has been added
’hat'eagh public agency keep a lst of per-
~ons who serve as hearing officers and a state-
ment of their qualifications, This should help
to ensure that the requirement for impar-
tiality 1s 1het No other substantive change

¢ has been made A three-person panel could

be used undeg the existiper rules, as long as
the conditions of impartiality are met. How-
ever, a-parent of the child in question and
schocl board officlals are dsqualified unde?
section 121a.508.

UEARING R1111S (§ 1214 508) ?

Comment; Commenters disagrecd as to
whether hearing rights set forth in the pro-
posed rules should be expanded or restricted.
Among the additional rights sought were the

, right to compel the attendauce of witnesses,
prohibft the introductlon of eividence not
discloseg prior to the hearlng, allow the child
to be present and the hearing to be open to
the public at the parents’ discretion, and to
specify whether®the recoyd of the heariug
must be,free or at reasonable cost

Response The section has been revised to
add rights for any party to prohiblt the in-
troduction of evidence not previously.dis-
closed to the other party aud for the child
to be present and the hearifg to be open to
the public. The purpose of hearlngs und
this part is to ensure that handicapped chif-
dren are provided free appropriate public ed-

on Opening up tfie hearing and the evi-
dence that may be presented should serve to
insure that the result of a hearing will be in
the best interests of the child. No provision
has been added relating to cost However, it
is expected that a copy of any dediston would
be provided to the parent at no cost

*

HEARING DECISION, APPFAL (Y 1212 509)
Comment A gcommenter sought to add a

+ requirement that specifies thatythe hearing

oflficer has the power to order any educational
program fér the child and that his or her
power not be limited to accepting br reject-
,ing the program by the public ageucy or
parent.

Response: No change is .necessary The
hearing ofjger has the functjon to decide
what placement i3 appropriate, if (1at is the
subject of the hearing.

ADMINISTRATIVE APPEAL; IMPAR11AL REVIEW
(§ 121a.510)

Comment: Commenters disagreed on
whether to reduce or expand the require-

ments in this sectlon. Some eommenters .

wanted short, specific timellnes set out for
various actions and specifightion of the rights
that apply at the review level.

Response: The section has been revised to
specify other duties and powgrs of the fe-
viewing official, in addition to those already
set out. For example. the official may seek
additional evidence if necessary, ‘including
holding a new hearing and affording the par-
tles an opportunity for written as well as
oral argument (at the reviewing official's

« discretion) The reviewing official must glve

a copy of ‘the written findings and décision
to the partles These dutlél and powers are
regarded as necessary to insure that a full
Yeview will be conducted and that alt parties
will be inforined of the result of the review.
Revistons to timelines for any hearing or
review are set out In section 121a 512.

" CIVIL acTION (§ 1218.511)

Comment® Commenters wanted the regu-

- latlons revised to allow for direct appeal to
the courts without first using administrative
hearing and review procedures if those pro-
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cedures would ‘be futile, the timeliness or
adequacy of the administrative proceedings
are being challenged, or a class action is in-
volved Commenters cited language in-the
Congressional Record in support of this~in-
terpretation (121 Cong. Rec S20433 daily ed,
Novemibet 197 1975), !

Response No change has been made. Thé
legislative history cited is nongermane as it
was made in reference to the Senate Bill
(3 6) which dld,not contain the final stat-
utory provision on civil actions The provi-
sen on vl action was fdded as a Confer-
ence substityte. The issue of exhaustion of
resieddies will be up to the courts.fo resolve.

TINTINISS AND CONVENTWEOR OF HFARINGS
* . AND REVIEWS (§ 1218 512)

Coriment  Commienters wanted clarifica-
tivn of the 45-day tinie imit for commencing
and compleling a hearing and review set out

_in the proposed regulations They disagreed
on whether the time should be shortened or
lengthened ..

ResPonse The sécﬂqn has been revised to

set A 456 day thine lmit for a hearing and a
30 day Himit for a State level review. In both
in-tances, a dectslon must be reached and
Mmalled Lu each of thewpartles withm the tipfh
Limits et A hearing or reviewing officer Jay
grant <pedific extenslons, at his or her dis-
u-otfo% at the request of either party. The
Office Of Educatign believes reasonable’ont-
ust be set to insure reso-
Iution of any dispute quickly go that the
chikt's «pecial education may pﬁoeeed. Dis.
cretion for specific extenstons s consistent
Wil normak, judical
Pruine

- CTIILL'S St ATUS BURING PROCFEDINGS
(¥ 1218 513)

Coment Commielters suggested a provl-
~ionh be added to allow change of placemen
tor health or sufety reasons. One colnmente
requested that the regulations Indicate that
suspensfon not be consldered a change in
placcment, Another commenter wanted more
spec.ficity to makce it (lear that where an ini-
tisl piacement is fuvolved, the child ke

+ placed in thc’*ggular ducation program <or,

if the parcnts agree, {n an Interlm special
placement, ,

Response A comment has been added to
make it clear that this section would not
preclude a public ageney from using its regu-
Iar procedures for dealing wlth\emergencles.

SUBRROGATE PARENTS (§ 1218.514)

*
Cohment Commenters requested that the
’ regulations clarify when surrogates may be
appointed ‘One reason given was to insure
that agencies do not attempt to appoint sur-
rogates when parents are uncooperative or
“nonresponstve. :

Response The sectlon has been revised to
make it clear that the requirements for ap-
poinling surrogates apply only when no par-
eul can be identified, the agency after rea-
sonable efforts cannot diseover the where-
abouls of a parent, or the child is a ward of
the Stute, Agencies are not allowed to ap-
point swirugates when parents are uncoop-
erative or nonroﬂ‘)vonslve.

Comment, Commenters requested that the
regulatlons further speclfy procedures to be
used for the appolntment of surrogates, in-
cluding administrative proceedings with no-
tict to interested partles and th right of
Interested mru%s to seek a review of the
decision. ¥ .
* Response: No $hange has been madé. State
procedures for the'appointment of surrogates
will be followed. Disasgreements about the
cholice of gurrogates may be the subject of g
due process hearing under section 121a 506.

1.
A8 *
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Corfient ‘A number of commenters sug-"
gested that.the regulations provide more de-
tail about the qualifications of the surro-
gates (for example, requiring tratuing and a
commitment to becoming acquainted with
the child) ,

Response No chatige has been made The

"Oftice of Education be.ieved these cdficerns

are covered be section 121a 514(c) (2) which
requires that the surropate have knowledge
and sklls, that insure adegudte represen
rion of the child %
Comment A number of conmienters wero.
concerned About the legal liability 6f surro-
gatés Sonle commenters wanted the tegula-
tlon_.}n to protect surrogates fromm any legal
Labiffty
Response No change has been made. The
legal Udbility of surrogates wiil be deter-
mined under State law relating to such mat-
ters as breach of fiduclary duty, negligence,
and coufllct of*interest. The 'Federal govern-
ment has no authority to it legal liability.
Comment A number of comienters
sought clarification regarding which agency
emplnyees could serve as surrogates. For
example, one commenter wanted the regula-
tions to’indlcate whether the head of a State
institution could serve as the surfogate.
Response, The .regulation has been re-
worded to make It*clear thal no emploixce of
any agency involved in the education or care
of the ¢hild may serve as the surroghte par-
&

ent.
/

- /
PROTF( ITON IN EVALUATION PROCEDURES
-

‘Sectlon 612(5)(C) of - the. Act requires

and adnnmstmuveésmt“s to establish non-discriminatory test-

ing procedures for use in the evaluation and
placement of handicapped children. The re-
quirements for public agencies to follow in
carrying out this .provision are set forth
In sections 121a.530-121a.534 of Subpart E.
(Theso sectlon numbers have been changed
to correspond with other number changes in
Subpart E ) .

The evaluation procedures in the proposed
rules have been changed to conformn to the
corresponding requirements gn the final regu-
lations for sectlon 504 of the Rehabilitation
Act of 1973 (45°GFR Part 84, §84.35) and
in response to- gther comments received.
(Many of the comments dealing with the
language and substance of the proposed
evaluation procedures are covered by the
above conforming changes.) A summary of
the changes in these procedures is included
below:

(1) Proposed .section 121a431 (“Evalua-
tidn, change in placement”) has been re-
placed with new gection 121a.631 (““Preplace-
ment evaluation"y. This corresponds to sec-
tion 84.35(a) of-Part 84.

(2) Proposed section 121a.432 (“Evalua-
tion proceditres) has been divided into two
sections (Section 121a532 “Evaluation pro-
cedures™ and section 121a 533. ' Placement
procedures”) Tle new sectlon on evaluation

procedures (a) incorporates essentially ver-

batim the language of gection 84.35(b) of
Part 84, (b) adds two additional require-
ments from section 6123(5)(C) of the Act
which are not in Part 84 (e g., the provisipn
on natlve language, and the requirement
that “No single profedure s used. as the
sole criterion foy determhbiing an appropri- ,
ate edurational rogram for a chitd ). and
(c) requires that the evaluation be made
by’a “multidisciplinary team * ¢ * includ-
ing at least one teacher or other specialist
with knowledge in thg area of identifled dis-

ability ¢ ¢ ¢

(3) The new section on placement pro-

cedures incorporates essentlally verbatim the
languago In section 84.36(c) of Part 84: In
additfon, the section ties the devg)ogment

¢ ?
-5

. %
' A

» 163—TUESDAY, AUGUST 23, 1977

-




of an Individualized education program te
the placement procedures. -

The following additional comments were
made regarding evaluatlon procedures’

Comment: Several commenters felt that

- tho regulatlons should require State and
local educational agencies to develop pro-
cedures for the conduct of evaluations This
would make It possible to determnine the ade-
quacy of the evaluations and to insure unle
formity 1n basic procgdures’

Response A paragraph’ was added to sece
tlon 121a 530 (General) which requires the
State educational agency to insure that each
public agency establishes and lmplements
evaluation—placement procedures '

Comment Several commenters felt that
timelines showld be sgt for imPlementing the
evaluation process (eg, for Initial referral
to evaluation and placemnent) *

Response No change has been made. The
Oftice of Education has elected to lmpose
very few absolute timellnes in the regula-
tions for this part, because of the potential
adininistrative and legal problems they can
cause Imposing timellnes can actually delay
the provision of a service (for example, 1f

¢ the tune periods are regarded as both mini-
mum and maximum times for implementing
a procedure) .

. A chiid should be evaluated as soon 83
possible following referral Any undue delay
n.providing the evaluation would raise the
question of the State and local educational
agelcles’ compliance with’ sections 12ia.128
and 121a 220 ndeut:fication and evaluation
of ail handicapped children)

Comment Some commenters requested
clarificatlon regarding whether \a reevalua-
tion is needed, as required by proposed sec-
tion 121a431(a)(2), if the paren and

ﬂagency agree that the child should be trans-
ferred from a special education program to
a full time regular class placement.

Response This specific section has been
deleted in the final regulations However, any
changes in a chlld's placement (Inctuding
a transfer to s regular class) would not be
made untit after a meeting is held to revigw
the child’s Individyalized education program
in aecordance with the requirements under
Y sections 121a 340-121a.349 of Subpart C If
the parents and agency agree that the child
no longer needs spectal education. a reevalua~
tion would not be necessary Sectiog 121a 531
requires an evaluatipn before initial place-y
ment only Reevaluations are covered under
scction 121a 534.

* a

LEAST RESTRICTIVE EmmoNqu‘ “

4 -
| Section 612(5) (B) of .the Act requires
States to establish policles and procedures
to insure that ““to the maximum extent ap-
propriate, handicapped children * * * are
.educated with nonhandicapped children
e & " The regulations for !mplementing
this provision are set out in sections 121a.-
550-1212.556 of Subpart E.

A gew Pparagraph was add to section
121a 850 which requires the State to insure
that all public agencies establish and imple-
ment procedures In accordance with the re-
quirements of this subpart. In addition, a
new section. entitled “Nonacademic settings”
was added This section Is taken from a new
requirement in the section 504 regulations
(45 CFR Part 84, § 84 34).

GENERAL (§ 1213 530)

Comment. A number of commenters re-
quested thatrprovisions be made for special
support in the regular classroom in order to
accommodate handicapped children (., in-
cluding reducing the pupli-teacher ratio and
assigning aldes to the room).

Response; No change was
statute already suthorizes tl

» /s

de, since the
use of supple-

Ll
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mentary alds and services 83 & means of en-
abling & handicapped child to be educated
with nonhandicapped children.

CONTINUUM OF ALTERNATIVE PLACCMENTS
' (§ 121a$51) .

Comment Mapy commenters responded
to this requirement Some felt that terms
other than “continuum” should be used
(e.g-, “range of programs® and “varlety of
services'), A large number of commenters
felt that “continuurn” carried negatlveicon-
notations (e g. statements were made that
the concept undermines the ideals of Pub L
04-142, that it Implies best-to-worst, etc).
Other commenters felt that it discriminated
agalnst residential or private schools, and
suggested that giforts be made to counteract
this blas ’

Response No change has been made in
thls sectlon. The term "‘continuuin,” as with
“leasf restricthe environment” (LRE), ¢is
commounly used by agencles, ,advocates, and
parents. However, there is nothing to pro-
hibit an agency from using terns such as
those included above In administering these
provisions. ~

As with “LRE,” the term that s used
15 not as important as the basic provision
and how that provision istmplemented The
purpuse of a continuum is to be able to ac- |
commodate to differences between handi-
capped children in terms of the degree of
special assistance they need to recelve a free
apprupriate public education. This matter
was dealt with dlrectly in the June 26, 19876
Report of the House of Representatives on
HR 7217 (H Rept No 94-33% p 9):

The Commlittee understands the \npor-
tance of providing educational services to
each handicapped child according to his or
her individual needs These heeds may entafl
instruction to be glven in varying environ-
ments. { e, hospital, home. school .or Institu-
tion. The Committee urges that where pos~
sible ahd where most beneficlal 'to the child.
speclal educational services be provided in
a cladsroom situation An, optimal sltuatjon.
of course, would be one i{n which the child
is- placed tn a regutar classroom. The Com-
mittee recognizes that this is not always
the most beneficlal placa of Instruction. No
child shpuld be denfed an educational op-
portunity, therefore, HR 7217 expands spe
cial educational services to be ‘provided in |
hospitals. In the home, and in institutions

When i 18 clear that, becau¥e of the nature
or severity of a child’'s handicap, the child
must be educated In a setting other than the
regular clags, It Is approprlate to implement,
such a ptacement However, the LRE provi-*
ston is also designed as a rights provision}
to protect against indiscriminate placement
of a child in a separate facility solely bes
¢ause the child is handicapped and not be-
cause special education i3 needed In that
type of setting .

Even with respect {o severely handicapped
children, 1t may® be possible tos:meet the
“regular education setting” goal by having
a separate class Or separate wing In a regular
school bnullding

PLACEMENTS

(§ 1214.552)

Comment- Many commenters were con-
cerned that there may be an overzealous im-
plementation of the LRE provision without
regard to the needs of individual handi-
capped or nonhandicapped ¢hildten.

Response. No substantive change has been
made In this sectlon, because the Office of
Education feels that the sectlon incluges
necessary safeguards to insure projection
againg o above eoncerns. With rodpect to
those concerns, the overriding rule is that
each child’s placement must be determined

Vo
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annuallfr and be based on his or her individ-
unlized education program.
With respeﬁconcerm about the harm-

ful effect of Rlacing havdicapped children
in regular class®sythe analysls of the section
504 regulations ‘indicates: “* * ¢ 1t_should
be stresstd that, where a handlcapped ehild
is so disruptive In a regular classroom thiat
the educatiofy of other students is sfgnin-
cantly impaired, the needs of the handi-
capped child cannot be met in that environ-
ment. Therefore regular placement would
not be appropriate to his or ber needs * * *"
(45 CFR Part 84—Appgndlx, paragraph 24)
Comment' A commenter requested that a
new provisjon be added which requires State
and’ local educational agencles to utlllze
community-based early childhood develop-
ment programs for 3-5 year old handlcapped
children .The maln Intent of the new provl-
slon is “almed solely at assuring maximum
appropriate mainstreaming *
Response’ No change was made In the sec-
tion. The existing provisions are considered
to be adequate to cover the Intent of this
request ‘

CONFIDENTIALITY OF INFORMATION

\
NOTICE TO PARENTS (§ 1214 561)

Comment. Commenters asked that the de-
tailed content of the notice requiremeuts be
deleted as excesslve

Response. No change Las been made The
Office of Education belleves the provisions
requira that States provide necessary Jnfor-
mation to inform parents about the fype of
information collected about handicapped
children to meet the requlrements” of thus
part.

ACCESS RIGHTS (§ 1212562

Comment® Commenters requested that
this section be expanded to require that ac-
cess to records be given in no case less than
five days prior to mee®ings to develop indi-
viduallzed education programs or any hear-
ings:and to permit authorized representatives
of the parent to inspect the record A com-
nienter felt the 45-day outside time limnita-
tion could be misinterpreted to mean an
agency need not cOkply at all after 4 days
from the date of the request x

Response: Language has been “Tdded, to
make It clear that an agency must comply

\—with o equest for access before any meetlipsg:

regardin n indlvidualized education pro-
gram. This will help insure that Integgsted
parents are able to familiarize themselves
with thelr chlld’s records prior to any meet-

{ -ing and be able to participhte more Rnowl-

édgeably. The prohibition against unneces-

ry delay places an obligation on the agency
td make the pccords available In a tlmely
manner so that the Ofice of Education does
1ot belleve 1t 1S necessary to specify a spe-
cific time limitation. Section 121a 562 has
been amended to give parents the right to
have an nuthorlzh%;;:presentntive inspect
thetr child's efiucatidn records. B

The 45-day time llmitation is not sulject
to the misinterpretation the commenter
fears This language Is from the Family Ed-
ucational Rights and Privacy Act. section 438
of the General Education Provistons Act (spe-
cifically section 432(a)(1)(A)). to which
these regulations are tied (by statute).

FEES (§ 1218.566)

Comment: A commenter felt the first copy
of a record should be gilven free upon request
from the parents.

_ Response.. No change has been made The
prohibltion against charging a fee if 1t would™
effectively prevent the parents from inspect-
ing and reviewing the rccord is based on a
requirement In the Family Educational
Rights and Privacy Act, to which these reg-
ulations are limited by statute (section 613

i
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{(2}(C)). Agcncl;:s may of course adopt poli-
cles of making copies available free of charge
and are encouraged to do so.

HEARING PROCEDURES (§ 1214 510\)

.
Comment A commenter requested (larift-

tation of who conducts a hearing.

Resyponse The section states that the pro-—
cedures under §9922 (the hearmng proce-
dures in the regulations for the Famlly Edu-
cational Rights and Piivacy Act) be used
Sectlon 99 22(b) states the hearing may be
copducted by any party, including an ofilcial
Ol the educational agency or instiution, who
does not have a direct interest in the cut-
come of the hearing

CONSENT (§,1212 571)

L4
Comment Commenters requesied tlhal
"advanced students,” *persons acting. as
practicum advisors,” ang researchers be glven
access to records without consent. i
Response No change has been mideé The
Family Educational Rights and Pnivacy Act

, specifically lists parties and conditions where

%

0

records may be released without parental,
consent, - R

x
SAFEGUARDS, «§ 1214 572)

Comment A conunenter requested a hst o(r
positions rather than a 1ist of names of em-
ployees who may have access to personally
identifiable information.

Responsg: The requirement has been
modified to require a list of names and posi--
tions to more fully inform parents”and the
public of the catngrles of Individuals given
access t¢ data as well as the specific tudi-
viduals who may have access,

»
DESTRUCTION OF INFORMATION (§ 1218 573)

-
Com;ent. A number of commeunters were
concerned about the destruction require-

ments. The principle concern was that de-

tailed records might be needed by thé handi-
capped findividuals to show proof of need
for further services from other agencies. One
recommendation was that the parent and

child be notlfied of the existence of the °

records at the time of graduation and in-
formed that they would be destroyed only
upon request of the parent or child An-

‘other commenter sugpested that records be

maintained, but that parents be given the
option to have them destroyed.

Response. The requirement has been re-
vised to permit the parents to request that
the information be destroyed and fo.require
the public agency to inform the parents
of the destruction option and their xight *
to have the records destroyed upon request.
The notice wolild normally be given at the
time a child graduates or otherwise leaves the
agenEy. ‘The purpose of the déstruction op-
tton s to insure that nonessential records
about a child’s behavior, performance, and
abilities, which may possibly by stigmatiz-
ing and are highly personal, are not kept
after they are no longer needed for educa-
tional purposes. Destruction of these records
is the best protection against imnproper or un-
authorized disclosures However. the handi-
capped child or his or her parents may need
certain records for other purposes (such as
proof of eligibility for benefits), .

Comment Commenters asked that notice
be given to a child who has reached the
age of majority. !

Response. No chiange has been madée Sec-
tion 121a.574 requires the State educational
agency to have policies and procedures re-
garding chlldren’s privacy rights. Where edu-
catlon records are msintained by an agency
covered under the Family Educational Rights
and Privacy Act, these rights must include
transfer of the rights of parents to the child
whon he or sho reiches 18°or the post-
secondary education lével.

" Comment

RULES AND REGULATIONS

Other Changes, The regulations have been
revised to make it clear that the records
covered under this Act are the same as the
type of records covered under the Family
Educationfl Rights and Privacy Act Con-
sistency in coverage is necessary to avoid
undue administrative burdens on public
agencies covered by both laws

OTFICF OF EDUCATION PROCFDURLES -

Generel, The requirements In *these sec-
tions largely repeated the statute Perhaps
for this reason, few commments were re-
cerved on the Otfice of Education procedures

WAIVFR OF RFQUIREMENT REGARDING SUPPLE-
MENTING AND SUPPLANTING WIH paflr B
FUNDS ¢§ 12173 589)

Comment A commenter requested that
the special swidy to determine 1if a waiver
of the reyuirement shoyld be granted include
8 revilew of whether grievance procedures
ure operational. Other commenters disagreed
oti the need for this study. )

Response A requirément has been added
o pave the study cover the adeqnacy of the
State’s due process procedures, as this is
an lmportant part of insuring that grievances
are heard and to determine if parents and
other pertles are satlsfied with the ade-
quacy of the States programs for handie
c¢dpped children.

WITHHOLDING PA\'MLNTS,.IQ 1218 590)

Conunenters asked for definl-
t:onus of “substantiai compliance’ and *'fail-
ure to comply ”* Commenters also urged that,
the Office of Education, the Officé for Civil
Rights, and Departmental audit officlals ap-
ply the same criteria.
. Re;por_zse' No change has been made. The
Office of Education belleves these terfns wili
have to be defined on a case-by-case basis.
The Office of Edugation and Lhe Office for
Civi] Rights will coardinate and cooperate in
enforcing requirements under this Ppart
and Part 84 (the regulations for section 504
of the Rehabilitation Act of 1973) where
identlcal requirements are Iuvolved. The
Office of Education will make every gffort
to iusure that auditing officials understand
and apply any criteria used by program
officlals, -

* SUBPART F—STATE ADMINISTRATION

This subpart has been expanded with re-
quirements get out under the major head-
higs, State Educational Agency Responsibiii-
ties, Use of Funds, and State Advisory Panel.

@

STATE EDUCATIONAL AGENCY RFSPONSIBILITIES

Provisions on State edncational agency re-
sponsibilities have been redrafted (and re-
located from proposed section 121a.34) in
response to comments, to better summarize
gengral administrative and supervisory re-
sponsibilities in section 612(6) and other
sections of the Act. A section on.complaint
procedures, whichr was included in previous _
regulations for Part.B (prior sectlon 121a.14)
and inadvertently not_included in the pro-
posed regulations has been added.

Commeny. Commenters requested addition
of a new section on State educational agen-
ctes’ responsibilities for monitoring. evalua-
tlon, and enforcement activities to insure
compliance throughout the State with the
reqhirements of this part The commenters
made specific suggestions for implementing
such a section, including colfection of data,
conduct of on-slte visits, audlt of find utili~
zation, comparlson of written individualized
education programs with programs actually
provided, meetings with*parents and parent -
groups, public hearings. development of de-
tailed criteria for evaluating program quality
and effectivencss, and detatled procedures for

FEDERAL REGISTER, VOL. 42, NO. 163-;—TUESDAY. AUGUST

enforeing recquirements ag:;mst noncomply-
Ing agenctes. . .

Response -~ A new section has been added to
require each State educational agency to.de-
velop procedures and specifiG timelines for
mamtoring and evaluating public agencies
involved in the education of handicapped
children These are minimal requirements,
Adoption of the other suggestiohs made by
the commenters 1s encouraged but not re-
quued .

Al T OWABLE COSTS (3 1210 621

Comment, A number of commenters re-
quested that the limitation on State admin-
Istrative funds be raised and that provisions
be added to allow local edugational agencies
1o use funds for administrative costs.

Response  No change has been Tnade on
the State luulit as it is'a statutory limitation.

_Comment Commenters requested that the
regulations require each State educational
agency to use its funds for specific purposes.
One recommendaiton was that ten percent
of the administrative funds be used to train .
persons in local .communities to assist and
represent parents gnd to prepare and dissem-
inate to' parents’ information about their
rights under these regulations. Another was
that they be used to disseminate instruc-
tional material .

Response* No change has been made. The
Office of Education does not belleve it is ap-
propriate to dictate to States how to use
their limited administrative funds.

STATE ADVISORY PANEL

LSTABLISIIMENT (§ 1218 650)

Comment: One commenter recommended
that iocal panels be required,

Response, No change has been made. The
statute only requires a State adyisory panel.
A State may. of course, decide to establish
local panels.

MEMBFRSHIP (§1218 ¢51)

Comment, A substantial number of com-
menters requested additions to the list of
representatlves to be included on the panel,
includiug professional groups, legal advocacy
groups, and employees of State and iocal‘
agenlies. Some commenters recommended
that handicapped individuals or thelr par-
ents make .up specific percentages of the
panel. .

Response A provision” has been added €o
make it clear that a State may expand the
advisory panel to include additiotfhl persons
in the groups listed (which are sthtutory)
and representatives of other groups. The Of-
fice of Education does not believe it is ap-
propriate to prescribe speclfic percentages,
as the States should have some discretign .
to determine the proper mix of representa-
tives A comment has been added to indicate
factors a State may consider in determining
balanced membership of the panel,

ADVISORY FUNCTIONS AND ADVISORY PANEL PRO-
CEDURES (§§ 1218.652-—1218.653) .

Comment Commenters recominended that
the pegulatiorfs indicate that the panel must
comnient pithlicly on the State annual pro-
gram plan as well 0s on any rules and regu-
latlons regarding education of handicapped
children, review annual evaluations, and act
as ombudspersons to hear complaints.

Response A change has been made to re-
quire the panel to comment on the annual
program piai. The annual program pian s
an extremely important document and this
addition makes it clear that the advisory
panel must be involved in reviewing it. The
dother recommendations are legitimate activie
tles ggut not ones the Federal government he-
Heves should be required by these regulatidns
a this time . B
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Conment. Commenters requested that the
regulattons provide that panel members
be relmbursed for reasonable and necessary
expenses for attending meetings and per-
forming dutles

Respunse This change has been made. It
i» redouable v require rermbursement for

_eppelses su Lhat persuns will be Able to par-

ticipate without financial sacrifice.
FUNDS, REPORTS
ALLOCATIONS .

This major section of Subpart G Is entire-
ly statutory, therefore, there are no coms-
ments of substance on which to respond.

SuBPART G—ALLOCATIONS

REPORTS~—ANNUAL REPORT OF CHILDREN
> SERVED (§§ 1214 750-1212.754)

The following comments were recelved
regarding the annual report by the’ States
of the number of children.receiving spectal
education and related services. This report
is the basis for each State's allocation of
funds under Part B, and serves 28 & mecha-
nism for the Cornmissioner to meet some of
his repornng requifements to Congress un-
der section 618 of the Act. Some commenters
recorfmended changes that would require
amendment of the Act. These have not been
summarized except where further explana-

' tion seemed to be useful. )

AMOUNT OF INFORMATION REQUIRED

IN THE RFUORT ~

Comment Cpmmenfers .varted in thelr
views on what iformation shoull be tnclud-
ed in the report. It was suggested that addi-
tional Information be collected for compli-
ance purposes Obfectigns were-madge to the-
requirement for reporting informatlon by
disability category, and for reporting.the 0-2
year old population. On the other hand,.
some commenters recommended that addi-
tional categories be added to the report,
particularly for deaf-blind children and for
multihandicapped childrgn

Response. Two categories of handicapped
children have been added to the report—
one for multihandicapped children and one
for deaf~blind children. These terms are de-
fined in section 121a b of Subpart A, No other
changes have been made on the amount of
information to be reported.

The additiohal categortes should help to
insure that no handicapped child is counted
more than once, since the States will not
have to decide In which of two or more dis-
abllity categories to count & multihandi-
capped child The changes conform to ex-
isting reporting requirements used by the
States,

The annual report of children served is

not a compliance document. It 1s only used

to determine each State’s allocation and to
assist the Commissioner in meeting his re-
porting requirements to the Congress under

, section 618 Under gection 611 of the Aet,

allocations are based on the number of han-
dicapped children' in each State receiving
spectal educatton and related services. Com-
pliance with requirements such as “least
restrictive environment” will be achieved
through other fechanisms, including the
State’s annual program plan, the local edu-
cational agency's application, and monitor-
ing by the State educational ageney and the
Office of Education.

As explained in the preamble to the pro-
posed rules published in. the FEpEraL REG-

ISTER on September 8, 1976, the report res--

quirements are the minimum needed by the
Commissioner to carry out the Act. (Bee
41 FR 37814.) While the Commissioner
is concerned about the possible harmful
effects of “labeling” children, the Act re-

,of the age groups 3-5 or 18-21,

RULES AND REGULATIONS

gress by disabllity category., For this reason,
and for the other reasons stated in the Sep-
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tory hmguage “Related services” are only
thoge “required to assist a handicapped child

tember 8, 1976, PEDERAL REGISTER, thers ap- 2to benefit from special education ™ (Section

pears to be no workable alternative to re-
talning the categorles in the States' annual
reports. The varlous disability categories, as
well 48 tlfe requirements to use them iun the
Comimissloner's reports to the Congress, are
statutory.

Wio May BE COUNTED .

Comment:
whether handicapped children should be
counted if their special educatioit is pald for

solely from private sources or solely\from -

Federal funds (such as childfen itving on
military bases) Some thought that only
publicly-funded spegial education 1d
quality, while otherS argued that since Wll
children have a right to a free appropria
public.education the source of funding (oth-
er than the parent) should not matter.
Response.  Sectton  121a758 has  been
amended to provide that handicapped chii-
dren (ihicluding such children tn Head Start
or other preschool programs) may be counted
only if they (1) are enrolled in a school or
program which is operated or supported by

a public agency. and (2) receive spectal edu- -

catlon that meets State standards.

A State may not count a chlld whose spe-
ct4l. education is pald for solely by the Fed-
eral governments unless the .child i3 jn one
and there
are no local or State funds avatlable for non-
handicapped children in that age group

Chiidren funded solely by the Federal gov-
ernment would tnclude Indian children
whose special education is patd for solely by
the -Kederal government, as well as children
on military bases whose education is patd

for solcly with Federal funds.This rule ls.o v

consistént with the requirement that a free
appropriate pnblic education (FAPE) :be
made available by.the State to each handi-
capped child, Parents are not required to
take advantage of FAPE. If they choose to
educate their child outside of the public
school system, even though FAPE is avatl-
able, the State has discharged its responsi-
bility However, by the same token, the child
should not be counted by the State for its
allocation if the child is not,.being provided
special education at publ
same reasoning applies to Indlan chiidren
and other children who receive thejy spectal
education from the Federal government. The
rule should serve as an eneouragemem. to
States to provlde services to all handicapped
ehildren, however, since any child provided
special education from State or local runds
may be counted.

Comtment* Two other.provisions {n the reg-
ulations were objected to by cbmmenters.
The first of these provided that handicapped
children *‘enrolled” in schools to recetve spe-
ctal education could be counted as receiving
speclal éducation. These commenters felt
that enroliment did not gugrdntee actunt
receipt of services ‘The sgond provision
stated: in esserice, that a child who recetves
special edﬁcauon may be counted, but not a
ehild who recelves only “related services."
This was viewed as an overly restrictive read~
ing of tlie Aet.

Response No change has been ma.de in
the regulationy While no ‘system is perfect,
enrollment i3/ legitimate way of determin-
ing the number of handicapped ehildren re-
cetving spectal education on Octoher 1 and
on February 1, the two date;

“related services,” this is governed by statu-
B

Commenters disagreed as to.

6802(17) of the Act ) If a child does not need
special education, there can be no “relhted
services,” as that term is defined in the Act
However, section 12]a 14 permits a State to
define certall services as “special education,”

it those services are "specially designed in-
struction to. meet the unique needs of a

Jhandicapped child.” (This is taken from the

. definition of “speclal education” ih section
602(16) of the Act )

REALLOCATION OF LOCAL EDUCATIONAL ACENCY
> runDs (§ 1218 708)

Comment. Commenters requested criterta
be added for when funds may be reallocated

Responser No eriteria have been added as
.determinations will be made on a case-by-
~case basis.

- ArreNDIX B—INDEX TO PART 1210
ADMINISTRATION

+See: Monitoring.,

a-Annual program plan requirements—§§ 121a -
112; 121a.134; 121a 138; 121a.141; 121a.142;
121a 145.

,Certification of State authority—$ 1312.122.

"Direct Service by State educational agency —
§ 121a 360.

- Local application rcqulrements"jg'rﬁTa-Ma;
121a 236; 121a 240. 4

Local education ' agency deflnition—§ 12138

State administration—Subpart P.

ADVISORY PANEL‘ (STATE)

»Annual program plan requlrement—s 121a.-
147.
"Genernl requirements—§§ 121a. 8560-1218.653.

ALLOCATIONS

Annyal prog'ra.mé,plan condition of assist-
ance—§ 121a.11

-Application by lecal agency condmon of as-
slstance—§-12lailao

Consolidated applications—$ 121a.191.

Count of children—See Reports,

JInterfor Department for Indlan chl!dren—
§ 121a.709.

“Iocal agency allocation-—See Reports. "'a
Formula—§§ 121a.706-121a 707.
Reallocation—§ 121a.708.

Use by.tho State—§ 121a.360.

Outlying areas—§ 121a 710.

Recovery for misclassified ehtfdren—3§ 121a.-

. 141, .

-State allocation:

+  Pormula—§§ 1212.701-1212.703;

121a 706.
Hold harmless—§ 121a.704, ,
Use for administyation—§§ 1212.620-121a.-

1212705~

. 621, ,
Use Qf—See other heﬂ.dlngs. \
Withholding= : Hearings.

* From the loca. agency——i 121,194,
From the State—§§ 121a.590-1212.693.

ANNUAL PROGRAM PLAN

.

Approval; disapproval—$§ 121a7113,

Certifications—§ 121a 112.

«Condition of assistance to State—§ 121a.110.

‘Contents—§$ 121g.111; 218.112; 121a 120~
121a 151, :

"Effective perlod—§ 121a.11%. -

General requirements—4§§ 121a,110-121a.114.

Public participation—See? Public Participa~
tion.

Submission by State—§ 121a.110.

3 ~APPLICABILITY OF REGULATIONS—§ 121a.2
APPLICATION BY LOCAL AGENCY

Annual program plan requirement-—§ 121a.-
144.

Approval or dlsapprov&l by 8tate educational
agency—§§ 121a.198; 121a.360.
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Second priority chudren~mnendment of ap-
plication—§ 131a.324.

Submission by local agency—$§ 121a.180.

Condition of assistunce o local agency—

v 121%.180,

(L:nsoudated a\pphcmron—ﬂ 121a 190-131a.~
192,

Content—§§ 1211\.220-1211\ 240. .,

kixcess costs—See: Exccss Gosts.

Public participation—See Public Paruclpn-

tion,
- AUDITS -
See Monttoring. ’ .
’ COMPLAIN1S g
Sts ts: educational agency procedures - § 12ia -
See:uuegrings. . =
° COMPARABLE SERVICES
» Local application requirement—§ 121a.231. R

* CONSENT

Defined~—§ 121a 500.

Disclosure of information—-$§ 121a.571.

Initial placement—3$ 131a 504(b).

Placement status during a proceedlng—
- §121a.513.

Preplacement evaluation of child—§ 121a.~
- 504(b).

CONFIDENTIALATY OF INFORMATION

Annual program playi requirement—3§ 1214,.-.
129.

*  Definitions—$§ 121a 566
General requjrements—§§ 121a 560-121a 572,
Local applicition requirements—3§ 121a 321,

CONSOLIDATED APPLICATIONS
See: Application of local agency.
COUNT OF GHILDREN

Annual report of children served—§§ 121a -
750-121a.764.

Allocations: *
State entitlement—§$ 121a 701-121a 702

.Local educational agency entitlement—

$121a. 70'7.
Outlying aréas emitlemcnts—\§ l2ln 710.
DEFINITIONS—§§ 121a 41218 15.

, DUE PROQCESS

See: Confldentiality of Information
Evaluation.
Hearings
. Notice.
Procedures for parents
§§121a.500-121a.514.

and children-—

[y EDUCATION

. See: Free Appropriate Public Education.
‘Full Educational Opportunity Goal.
Individualized Education Program.

4 Personnel Dev, gl;g)ment

Physicdl Equca
Special Education. .
. Related Services.

EVALUATION
V. <‘I‘}'

' Advisory panel function-—§ 121a.652.
Annual program plan requirements-—
§5121a.138; 121a.133; 121a.146.
Education programs—§ 121a.146.
Handicapped children:
Consent required for-—§ 121a. 504.
Defined—§121a 500.
Hearings—See Hearings.
pendent educational
§ ia.503,
Information on achievement—§ 121a232.
Notice required-—§§ 121a 504~121a.505.
Protection—§§ 121a.129, 1214.133, 121a.221,
121a.530-1214.634.
State responsibility—3 121a.128.
neénng atds—$ 121a.3083.

-
.

evaluation—

<

¢ o
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Individualized education programs—& 121a.-
+148. - N

Personnel development—§ 121a.386.

Private school children scrvice noeds—
§ 121a.453.

State cducational agency activities—§§ 131a.~
146; 121a.601,

Training-—See: Personnel developmenb this
headmg

EXCESS COSTS

Gengrally—$§ 121a.182-131a.186.

Local application requiremenie—$§ 121a.229.

Not applicable to State educgtional agency—
§ 121a 360.

FREE APPROPRIATE PUBLIC EDUCATION .

Individualized Education Programs.
Related Serviees. -
Special Education.
Time Limits andyTimetables.
Annual program plan requlremems- §§121a -
121-121a.122, -
Defined—3 121a.4. ~
Generally—§§ 121a.300-121a 303, 121a 307
Initiation or change—See: Notice.
State practice exception—§ 131a.300.
State use of ‘local agency 8 allocation—
§ 121a 360.
Priorities—§§ 1212.320-121a.324.

FULL EDUCATIONAL OPPORTUNITY GOAL

See

Annual program plan requiremcnts—ﬂ 121a -
123-121a.126.

General requirements—3§§ 121a.304-121a.306.

Local application requirements—§§ 121a -
222-121a.223,

HANDICAPPED CHILDREN
Defined--§ 1218 § *
Rights .
See’ Confidentiahty of Information

Due Proc
Evaluatiof .6V
Free Appyopriate Public Education.

Hearlng
Identification, Lotation. Evaluation.
Individualized Education Program.
Least Restrictive Errvirorrmerrt

Pl “Notice.
Private School Children
Special Education. .
Related Services. :

HEARINGS *

Disapproval of annual program plan—S§ 121a.-
113.
Disapproval of 1ocal applica —121a 194.
Office of Education proccdures—3§§ 121a.580-
121a 593. J
Parents and children:
Identification, evaluation, placement—
§§ 121a.506-121a,514. 4
Confidentiality” of information—§§ 121a.-
568-121a.570.
Public hearings before adopting annual pro-
gram’ plan—$§ 121a.280-1231a.284.
.Withholding payments from a State—$§ 131a.-
590 - i
IDENTIFICATION. LOCATION, EVALUATION

See NEvaluations.

Annual program plan requ!remenb-—-& 121q.-
128,

Local application réquirement—$ 1211\.220.

Private school children—§ 121a.453.

INDIAN CHILDREN

Application from BSecretary of Interior—

 §%121a.260-121a.263, ~

Count—5§§ 121a.763.

Payments to Secretary of Interior—-i 121a.-
709.

e
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INDIVIDUALIZED EDUCATION PROGRAM

Accountability——§ 121a,349 .

Annual program plan requirement—§ 121a.-
180.

Content—§ 121a 346. N

Defined—§ 121a 340 N

Effective dates—$§ 121z 342

First priority children—§ 121a 322

‘Free appropriate public education: defini-
tion—4§ 121a 4.

gBeneral requirements—§§ 121a 340-121a 349,

Least restrietive environment—§ 121a.552.

Local application requirement—§ 121a.235.

Meetings—s$§ 121a8.343-121a 345,

Parent participation—§*121a.344.

Placement—§§ 121a.533: 1214 552.

Private school children—$§ 121a 347-121a -
348: 121a.401.

. Reevaluation-—§ 121a.534

. LEAST RESTRICTIVE ENVIRONMENT »

Ann\r‘\l program plan requiremenb-& 121a -
132

Gcneml requirements—§§ 121a.550-121a 556

Lacal application requirement—$ 121a.227.

Nature and location of State services—
§ 121a.361.

Nonacademic services and settings—§§ 121a -
306: 121a.558.

Physical education—5§ 1214.307.

Placement declsions—§§ 121a 613, 121a 533.

Program options—§ 121a.805,

MATCHING—§ 1218.371

. MONTITORING
Annual  program plan. requirements—
§§ 121a 128(b) (5); 121a 130(b) (2); 121a -
135

Audltmg count of children served—§ 121a -
754.

Confldentiality of information-—§ 121. 575

Identification, locatidon, evaluation—3§ 121a.-~-
128(b) (5).

Individualized ewucation programs—§ 121a -
130(b) (2).

« Least restrictive environment—$§ 121a.556

Private school children~3§ 121a 402(a).
State educational agency responsibility—
§ 121a 601.

NONDISCRIMINATION

Annual program requirement—$§ 131a,150.

Evaluation materials and procedures—
§121a.530.

Local application requirement~—§ 121a 239

Nonacademic services—§ 121a 306,

Private school children—§ 121a.458.

Program options~—§ 121a.305.

Testing materials and procedurcs—§ 121a -
530, R

NOTICE

Confidentiality of information—§§ 121a.561,
121a 573.

Individualized education program meeting—.
§ 131a.345.

Intitiation or change of fdentification, eval-
uation, placement,
public education—§§ 121a.604-121a.505.

Notice of oppormnity for a hearing—See:
Hcarings.

Notice of procedurnl safeguards—$ 121%.505.

Publlc notice of wm\holding paymen ts—
§121a.592.

PERSONNEL- DEV
Annual program plan requlremenb—§ 121a.~
139.

PMENT

Comprehensive syntem of personnel develop-

* ment—$§ 121a.380-191a.387.

Included in State' support servicc‘;——§ 121a.«
370.

Least restrictive environment—$§ 121a.565.

Local nﬁpli tion requirement—3$§ 131a.224.

Personnel needs—3$§ 121a.126; 1212.323,

Preservice training—3§ 121a.321.

~
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Trained personnel for evaluatlon materials—
§ 121a.582.

Training regarding conﬁdentlallty of 1ntox‘-
mation—§ 121a 572,

Use of Part B funds for training—§§ 121a 321
1210322,

PHYSICAL EDUCATION

Included n spectal education—§ 121a 14
Required-—§ 121a 307.

PLACEMENTS *
! See; Evaluation. )
o Least Restrictive Environment

Y - Private schools.
PRIORITIES e

See: Ewluatlon
Indentification, lLocauon. Evaluation.

Annual program plan reqmremem—s 12la.- |

127.

RULES "AND REGULATIONS .
h . ‘ SPECTAL ¥DUCATION
Sed: Free Appropriate Public Education,

Individualized Education Program.
Deﬁned——‘§ 121a.14. R

STATE ADVISORY PANEL ~

Ahnual program plan requirement—§ 121a.-
147.

General requirgments—§§ 121a 650-121a.653. .

STATE DIRECT AND SUPPORT SERVICES

Annual proegram plan requirement—$ 121a.-
51. :
General Lequirements—§§ 1214 360-121a.372.

SUPPLANTING ’
Applicability to S{ate educational agency——
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8§ A new Pa.rt 121m is added to read
as follows:

PART 121m—INCENTIVE GRANTS

Sec.

121m.1  Scope; purpose.

121m.2 ° General provisions regulations.
121m.3  Eligibility.

§121a3

it

Local appli

Private schools—§ 121a.460.

fon requlrement—E 121a 230,

Definitions:

¢ Warver of requirement—§ 121a.589.

First priority chlldren—§ 121a 320(9.)
Second priority children—§ 121a.320(b)
General requirements—§§ 121a 3201212324

Local application requirement—$§ 121a 225
State direct and support services—§ 121a 370

PRIVATE SCIIOOL CHILDREN

Annual program plan requirement—3 121a -
140,

Oonﬁdentxalm ot information—§ 121a 560

Cost’of residential placement—§ 121a 302

Handicapped children placed or referred by
public agencies—§§ 121a 400-121a 403 -

Handicapped children not placed or referre
by public agencles—§§ 121a 450-121a 460

Individualized education program—_§§ 1214
347-121a 348

least restrictive environmént—§121a 55

Part B applicability to, private schooly-—
§ 121a 2% .

Physical educ:‘mon—s' 121a 307

PROCEDURAL S\FFGU ARDS

SURROGATE PARENTS

Definitiou of parent—§ 121a 10
Duty of public agency to assign-—§ 121a 514,
Responsibilities—§ 121a.514.
Selection—s 1212 514
TESTING N
¢ Eialuation :

TIME LIMITS AND TIMFIABLES

-~

Aunual program  plan effective period—
$121a 114,

Ex aluation of educational programs—§ #21a -

. Free appropriate public ed ucatlon——§§ 121a.-

122, 121a 300,

Fujl educational opporfumty goal—5§§ 121a -
125, 1218.223.

Hearing declisions—§§°121.512; 121a 5683.

Public participation-in the annual

Individualized education’progra 2—5§ 1218 -
342; 12]a 343, b .

rogram

121m. 4 ‘"Application.

g-wigy Application contents..

121m. 6 © Amount of grant.

121m,7 Participation’ by children not
* counted under Part B of the

. Act.

121m, 8  Excess costs.

121m.9  Administration. ~

121m. 10 nual evaluation report.
AuTrorrif: Sec. 619 of Pub. L. 91-230, a3

amended, 8@Stat. 793 (20 U.SC. 1419), unless
therwise niged. .

21md  Scope; purpose.

This part'appliés to assistance [ )

under section 619 of the Act.

¢b) The Commissioner awards a grant
to each State which provides special edu-

.cation and related services to. handi-

capped children {ges three, four, or five.

(c» The State shall use funds provided
under this part{to give special educa-
tion and related ces to handicapped
children 1n the 4ge groups mamed in
paragraph (b) of this section.

td) The terms “speclal education” and
“related services” have the meanings de-
fined in § 121a.12 and § 121a.13 of thls
chapter.

{2008 C. 1419(c‘)\)
§ 12Im.2

tions.

eneral  provisions  regula-

See:

Complaints

plan—y 121a 280-121a 284, -

Consent
/\L Hearings.
" Notice. .
Surrogate Parents ~
Annual program  plan
§§ 121a 131: 1218.136
.Local application requirement—3§ 1212\ 237

rcquutn‘euts'

‘*. PUBLIC PARTICIPATION

Seex Hearings. %
Annua! program plan  reguirements—
. §$§ 121a.120: 121a 137: 121a 280-121a 284
L°f§‘1 apapllcatlon Jgequirements—¢§§ 1212.226,
1a 2
Secretary of Interfor application—§ 121a.261.
State advisory pg}xel—ﬁ 1219. 650—121a 654.

>EECORDS

See: Conﬁdentlaﬂty of Information. C e
Annual program plx\n requ]remem.—\ t2ta -

Comparable servlces—§ 1219. 231,

Coynt of children served—§ 121a 754.

Excess costs—§.121a.183

lndlvldualized education progmmq-—§ 1218 -
130. .

Local application r}qulrement—} 12106233,

Parents may examine—§121a.502: 121a 562,

. Parents not participating 1n meetings-—

§ 121a 345 Ty

RELATED SERVICES ‘

"See: Free Approprlate Public Education.
Individualized Edycation Program.
Defined—§ 121a.13.
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reeorts ¥ .
Annual repdrt of children served—§$ 121a -
750-121a.764.
Local application requlremdnts—-ﬂ 121a.232;
1214.233. . R
State advisory pangl-—§ 121a.652.
& 4
Q . N
ERIC '

Aruitoxt provided by Eic:

Reevaluation—§ 121a.534.

Report of children sened—§ 121a.750-121a:-
754,

State monttoring of publlc agencles—-§ 1218 -
601

State re*iew of hearing dec’islon——§ 121a 512,
o TRAINING

S('b Per-onnel Development.

USE OF PART B ruims

Allocation formulas:
appllca"ffms—-ﬁ 1219. 190~

Consolidated
121a.191.
" Entitlements—§§ 1219.*10041215 0.
Annual  program  plan  requ ments——
§§ 1214.148; 121a.149. |

Department of the Interior (Indlan chli-
dren)—$§ 121a 262.
Excess costs—§§.121a, 183—-121&.186
»Local appHéation requirgment—§ 121a.238.
State and y)cal educational agencles:
Free appropriate public
§§ 121a.301-121a.302.
Full educational opportunity goa1—§ 1219. -
304(b).
Priorities—3§%21a 320-121a.324.
Private schoo} children—§§ 121a.450-121a.-
460.
State educational agencles® p
Allowable costs—~—§ 1218.621.
Federal funds for State udmlnlsyratlon—-
§ 1218.620. '
Matching—§ 121a.371.
State advisory panel-—§ 1210.652.
Use of locakallocation for direct services—
§§ 121a.360-1214.361.
Use of State educational ngency allocatlon
;gr direct .and sipport setvlces~—-§ 121a.-
0.

. Supplanting—§§ 121a 230; 121a.372; 121a.589.

Training —See Personnel Develdopmentt.

- .
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education—

Assistance under this part is suf)ject
to the requirements in Parts 100, 100b,
100c, and 121 of this chapter (including
definitions and fiscal, administrative,
property management, and other mat- s
ters). - . Co
(20 Y.8.C. 1419,) )

§ 12Im.3  Eligibility. .

A State is eligible to receive a grant if:
* (a) The Commissibner has approved
4fs annual program plan under Part 121a
of this chapter; and

(b) The State prﬁvides special educa-
tion and related services to any handi-
cappgd children aged three, four, or five.

(20 U.S C. 1419(a).)
§ 121m.4 Applicaxion.

To receive funds under this part, a
State must submit an application to the
Commissioner through its State educa-
tional agency.

(20 US C. 1419 (b))
§ 121n.5 A)plicnlion’comcm«

An application must Include the fol-
lowing material:

(a) A description of the State's goals
and objectives fol meeting the education-
al needs of handicapped children ages
three through five. These goals and ob~
jectlves° must be consistent with the
State’s full educational opportunity goal
under § 121a.123 of this chapter.

(b) A description of the objectives to.
be supported by the grant in sufficient
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Aruitoxt provided by Eic:
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detail to determine what will be achieved
with the grant. s .
* tc) A description of the activities to
be supported by the grant. The activities
must be related to the objectives under
paragraph (b) of this sectton and must
be described m sufficient detail to de-
termine how the grant will be used.
td» A description of the mpact the
proposed activities will have on handi-

" capped children ages three through five.

This description must include evidence
ttat the:proposed activities are of suf-
ficzent sjze, scope. and quality to warrant
the amount of the expenditure. The ap-

~ plication must mdicate the number of

children to be served and the number of
.handicapped children who w1l be bene-
fitted indirectly, If chidren are to be
benefitted indirectly, there must be &
1ationale that demonstrates the benefit.
te) The number of local educational
agencies or intermediate educational
units, and the humber and names of
other agencies which will provide con-
tractual services under the grant, the
activities they will caery out, and the
reasons for selecting these’ agencies.
tf) The dollar amounts that will be
spent for each major activity described.
'g) Adescription of the procedures the
State will use\to evaluate the extent to
which the aetivities met the objectives
" described under paragraph (b of this
section, N

(20 USC 1419(b) )
§12Im.6 Amount of gramt,

(a) The athount of a grant is' $300
multiplied by the average number of
children ages three through five counted
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RULES 'AND- REGULATIONS

during the current school year under
§§ 121a.750-121a.754 of this chabter.

(b) If appropriated funds are less than
enough to pay in full the grants under
this part, the amount of each grant is
ratably reduced.

(20U SC 11191a), 1d) )
§ 1217

ta' The State educatiohal agency may
use funds under this part to give special
education and related servieées to handi-
capped children.ages three through five,
who are not counted“inder §§ 121a.750-
121a {54 of this chapter if the State edu-
cational agency ifisures that those chil-
dren have all of the rights afforded un-
der part 121a of this chapter.

by e State educational agency may
use u five percent of its grant for the
costs of administering the funds provided
under this part.
20 USC 1419(c) )/

.

Allonwable expenditures.

Comment In carrying out the provisions
of this part some activities are considered

(1) Providing parer
velopment information, (2)
in the understanding of th
thelr handicapped child: providing par-
ent. counseling and parélt training, where
appropriate, to enable parents to work more
effectively with their children; (4) providing
essential diagnosis ang assessment; (5) pro-
¥lding tranSportation’ essential to the der
livery of services; (6) providing speech ther-
ApY, oOccupational therapy, physical
therapy. g

§ 12im.8 Excess costs,
(a) If local or State funds are avail-

- able to pay for the educat}on of non-

.

)

(20U SC 1419¢a) )

23

-

handicapped children of the same age as
the handicapped children segved with
funds under this part, funds equal to
that amounf must also be made avail-
abe for these handicapped children.

(b) If no local or State funds are
avallable for nonhandicapped children
of the same age, fiinds under this part
may be used to pay fof all of the costs
directly attributable to Ahe education of
the handicapped childien *

{20 USCl 141040 *
§12im9 Yhntinistration.

‘a) The State educational agency shall
administer the funds provided under this
part. ¥ ‘ .

. 'b) TFhe State educational agency may
‘.use the funds itself. or may contract with
local educational agencies, intermediate
educational unifs; or other agencies. -

»

o)
‘§ 121010 \nnual evalution repoit.
‘a) Within 90 days after the end of
the grant perjod, the State educational
agency shall submt a report to the Gom-
missioner on the activities carrted out
under this part during that period.

(b) The report must contain:

‘1) The results of thé evaluation ui-
der § 121m.5(g), and ’

(2) In brief narrative form, the im-
pact that these funds have had on the
State’s educatlonaj -services to handi-
capped children ages three, four. and
five. ‘

(20 US C 1419(c) )

[FR Doc 77°24033 Filed 8-22-77,8'45 am| -
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| BRI - - would you

- 3 s - like tolmoyv
> ) ' ' ’ if any changes have been made in
. . o _ ' certain titles of \ge CODE OF

FEDERAL REGULATIONS withgut
reading the Federal Register every
. day?lf so, you may wish to subscribe

to the “Cumulative List of CFR
Sectioris Affected,” the “Federal
Register Index,” or both,

Cumulative List of GFR Sections Affected
. $10.00

. per year

The “Cumulative List of CFR Sections
Affected" is designed to lead users of
- the Code of Federal Regulations to

-
\ AN G Federal Register, and i$ issued
- monthly in cumulative form. Entries
, ir{cjicate the nature of.the changes,
\\\ * Federal Register Indéx  $8.69
. perygar

.. Indexes covering the
contents of the daily Federal Register are
issued nionthly, quarterly, and annually,
° Entries aré Carried primarily under the

A finding aid.Is Included in each publication whicl; sts

Z

-
-
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to be malfed free of charge to regul,
\] -

" FR subscribers.

// 'e

i
.
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<
Mail ordef form to: . ' ° )
Superintendent of Documents, U.S. Governmént Printing Office, Washington, D.C. 20402

°

\,

There is enclosed $.—_.__. _for_." _< subscription(s) to the pubtications checked-befow:

- - - CUMULATIVE LIST OF CFR SECTIONS AFFECTED ($10.00 2 year domestic; $12.50 foreign)
.. FEDERAL REGISTER INDEX ($8.00 2 1 year domestic; $10,00 foreign) .

\ names of the issuing agencies. Significant
\ e subjects are carried as cross-references,
- $
X * Federal ister page numbers with the date of publication
3 the Federal Register., .
» te to FR Subscribers:N¥R Indexes and the .
\ ~ "Cumulativ\l.lst of CFR Sectlons Affedted” will continue -

BENRSNRRERREDRENE

Name _. i e T e e+ e e e s e

Street AdWess _ B O O S . LS
City. ... . e -:,:,-ﬁ.state N ~/ . ar
o, % Make check payable to the Superintendent of Documents % 670: 194—0-28-000
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