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The culmination of the Environmental Law Institute’s Energy Conservation Project will be a series of handbooks ad-
dressed to state and local officials, legislators, and interested citizens setting out suggested strategies for conserving energy.
Beginning with this issue, ECP Report will publish draft chapters from these handbooks. This issue contains a chapter on
land use planning for energy conservation by Corbin Crews Harwood from her book, Land Use and Energy Conserva-
tion. Our next issue will contain a chapter on automobile parking management by Durwood J. Zaelke from his bouk,
Energy Conservation and Urban Transportation.

i by Corbin Crews Harwood

B State. regional. and local governments interested in  energy-efficient land use can be established at state and
% promoting energy-efficient land use should consider de-  regional levels (Part 1) and at local levels (Part 11). Part HI
E veloping. as a first step,'a “comprehensive plan™ that in- briefly outlines guidelines for drafting energy-efficient
: cludes energy conserving land use policies. A comprehen-  local comprehensive plans.

B sive plan is generally defined as a long-range policy guide Before examining several planning strategies that dif-
consisting of standards and recommendations for future  ferent government units should consider. however, this
B land development. It should be based on a thorough ex- - chapter will discuss how plans can enhance energy con-
) amination of community’ characteristics and a careful  servation through their impact on the decisions of private
balancing of community goals and may eontain sugges-  citizens and government agencies and how plans provide
§ tions for implementation of the policies it endorses. A™ a legal foundation for energy-conserving land use regula-
gl comprehensive plan, for purposes of this handbook. is tions, Specific energv-saving strategies briefly discussed
J presumed to be a document that exists independently of  here in the context of comprchensive planning are dealt
¢ zoning ordinances and other land development regula-  with more fully in later chapiers.

tions.?

Importance of Comprehensive Planning

Because comprehensive plans force communities to in- for Energy Conservation

ventory their resources and preject their demands, these
plans are a prerequisite to good land development. They
- show where coordination of land use activities is needed if
gouls are to be met and they provide a standard for review
s0 that proposed activities may be evaluated in terms of
: those goals, Plans also serve an educational function by
g ' allowing comparisons between projected and actual de-
“velopment patterns and by reflecting, if they are kept up
to date. the desires and activities of the community.® But
most importantly. in addition to serving these traditional
purposes, comprehensive plans can be the primary work-
ing document for developing energy-efficient land use.

As noted in Chapter 1. even when cnergy conservation
is not an objective of a land use plan, significant energy
savings can accrue from the construction of compact, con-
tiguous developments which are the products of good
plans. However, substantially greater savings are possible
when energy conservation becomes a planning goal, for
private citizens and public officials can separately and
Jointly focus on the energy demands of alternative land
use patterns and make their land use decisions in light of
the energy consequences.

A plan that reflects concern for energy impacts cannot
by itself force people to conserve ¢nergy, but it can lay the
groundwork for implementing regulations or incentives

. i - that guide individuals into energy-efficient locations and

1. Although “community”™ usually refers only to local communities. R als and
here it refers to regional und state-wide “communities™ as well. structures. It may. for example, incorporate goals an

2. When asked to decide what constitutes a comprehensive plan. most - 8uidelines encouraging people to move into compact de-
courts have held that a comprehensive plan can be found ina zoningor- velopments close to transportation lines so that public
dinance that reflects a rational, |.nl.ugr.'m-d puhc__v plan. 'Ih(-rc.ls. hu'wv transportation instead of less energy-efficient private au-
ever, a growing movement to require comprehensive plans to exist as in- . R
dependent documents. Seo pp. 10-11, infra. tomobiles can be used. Or a plan may call for multi-

3. Donald G. Hagman, Urban Plannmg and Land Development Con-  family zoning in areas previously zoned exclusively for
trol Law 'St. Paul: West Publishing Co., 19711 422 at pp. 51-52. single-family homes. If the plan is implemented and

t This chapter describés how plans designed to promote
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multi-family dwelfings are built, energy savings will ac-
crue from reduced loss of heated or cooled air through
walls, ceilings, and floors due to a reducetion in the num-
ber of exposed surfaces. Moreover, the resulting inerease
in population density may be sufficient to support public
rather than private transportation.

By making energy conservation a land use goal. a coni-
prehensive plan can also force planners and publie offi.
cials to use traditional and innovative land use controls to
promote energy savings. In addition, a comprehensive
plan may alert decision-makers to coordinate several land
use controls to achieve maximum energy savings, For ex-
amgle. the plan can show how housing development and
transportation systems interact so that residential and
commercial construction can be channeled into develop-
ments dense enough to support an energy-efficient publie
transpestation system.

Finally, comprehensive planning can show where coor-
dination of government and private decisions is necessary
s0 that ene person’s energy savings do not eancel out some-
one clse's. Nothing is gained if the Smiths move from a
suburban area to the central city while the Jones move
trom the central eity out to the suburbs. Once such
population shifts are discovered, comprehensive plans can
be designed to revitalize cities so that new residents can
be attracted while present residents are encouraged to
stay. I this fushion urban sprawl, a major contributor to
energy waste, can be curbed.

Legal Importance of Comprehensive Planning

Aside from its direct energy conservation benefits,
planning can make a difference in whether or not courts
uphold the use of innovative land use techniques whose
flexibility allows maximum energy savings. These tech-
niques, suech as planned unit development ordinances and
growth management controls, give planning bodies useful
and important discretion, but the exereise of that disere-
tion without the backdrop of a comprehensive plan may
well be vulnerible to legal challenge. Implementation of
flexible technigues can. if applied piecemeal, lead to law-
suits by adversely affected land owners claiming that
their property rights have been viclated by arbitrary and
discriminatory planning actions. Piecemeal planning

_ ‘Table of Contents
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decisions may also be more open to challenges that they
are unlawfully exelusionary. Consequently. before these
techniques are employed to save energy. public officials
should strengthen them against legal challenges.

One way to minimize attacks on discretionary lund use
controls is to require that the controls conform to an
adopted comprehensive plan. By removing some discre:
tion from the local planning body through the establish-
ment of goals and standards with which lund controls
must conform. a comprehensive plan can  dissipate
charges that lund use decisions are arbitravy. At the same
time, the plan can leave enough. flexibility to planning
agencies to achieve desired goals through innovative land
use controls. If a court can be persuaded that a com-
prehensive plan injects elements of rationality and fair
treatment into the land control process and ensures that
innovative land use controls are imposed fairly, the eourt
may find in the comprehensive plan a basis for holding
that flexible land use controls meet constitutional re-
quirements.* For example, the sophisticated growth man-
agement system challenged in the landmark Ramapo®
case might not have been upheld if the comprehensive
town plan, a product of four volumes of land use studies.
had not existed. The extensive background research that
culminated in the comprehensive plan and its implement.
ing regulations bolstered the court’s finding that the
growth management system adopted by Ramapo's
governing body was a rational and fair response to the
threat of untanageable population préssures,

I. Planning at a Regional
or State Level

Although it is important to maximize local involvement
in land use planning. energy conservation is one-planning
issue that transcends jurisdictional boundaries. Develop-
ment of energy-efficient land use patterns may require
management and control of growth that does not stop at a
municipal. county, or even state line, but rather extends
into neighboring jurisdictions. Transportation systems. an
important component in the land development equation
with a direct impaet on energy demands, may also extend
throughout a region. The increasing number and size of
standard metropolitar statistical areas (SMSA), and the
simultaneous increase in interaction of local governments
within a metropolis® highlight the need for land use and

4. Daniel R, Mandelker. “Tue Role of the Loeal Comprehensive Plan
n Land U Regulation,” (A torthcoming article written under contract
with the American Bar Association Advisory Commission on Housing
and Urhitn Growth and to be published later this vear in the Michigan
Law Review thereinatter eited as “Mandelker™). Professor Mandelker
praciously made his article available to me in draft form while T was
preparing this chapter on comprehensive planning. The draft proved an
invirlunhle aide in helping me assess the importance of comprehensive
planning and in refermng me to several relevant recent eases and
statutes.

5. Golden o, Planning Board of the Town of Ramapo, 334 N.Y .S.2d 138,
30 N.Y.2d 359, 285 N.E.2d 291 (19720 appeal dismissed, 409 U1S. 1003
1973, '

6. Frorn 1950 10 1972 there was o 60 percent increase in the number
of metropolitan areas and an 80 percent rise in the number of metropol-
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energy conservation planning on a broader-than-loeal
scale. For these reasons, states may wish to provide for
regional and state-wide involvement in planning for
energy-efficient land use. Regional and state intervention
in land use planning is hampered. however. because most
states have delegated the power to control land develop-
ment to local governments.” U nd()ul)u-dlv loeal govern-
ments will resist returning this power to regional or state
planning agencies that may not he familiar with or
responsive to local needs,

In the few eases in which strong state and regional con-
trol over land use planning has been successfully
reasserted. characteristics peculiar to that state or region
explain the suecess® For example, the state government
in Hawail controls land use to an extent that would be
unthinkahle in states without Hawaii's history of strong
centralized government. In Oregon and Vermont, strong
concerns for environmental protection provide the bhasis
for state land regulation,

In states where elements conducive to public support
for state or regional land use controls are lacking, how-
ever, it is hardly likely that the need to conserve energy
will provide the necessary impetus for the adoption of

—controls. For that reason, the following bricf review of

Q

alternative cnergy-conserving state and regional plan-
ning strategies is written with the eaveat that effeetive
comprehensive planning on a broader-than-local level
will he, in most cases, a long-term prospect.

A, Strategy: Relv on voluntary regional councils for
development of regional land use plans promoting
energv-conserving land use patterns.

One outgrowth of the general need for regional
response to broad-ranging land use issues has been the es-
tablishment of regional planning and development coun-
cils commonly referred to as Counetls of Governments or
"COG’s.” These eouneils are usually voluntary organiza-
tions dcpendent on loral and federal financial support.
Rarely do they possess implementing authority.

Regional councils ean perform a valuable energy con-
servation function by educating loeal governments about
the energy impacts of their lund use decisions and by
helping to formulate regional plans promoting energy
conservation through land use. For examyple, the energy
and land use study of the Washington, D.C. metropolitan

itan counties. The LS. Commission on Population Growth and the
American Future estimates that by the year 2000, there will be over
300 SMSA's and that about 25 percent of the nation’s 3.146 county
areas will lie within the boundaries of @ metropolitan complex. By the
year 2000, there will be at least 50 SMSA's with populations over |
million persons compired to only 14 SMSA’s with that population in
1950, tAdvisory Commission on Intergovernmental Relations, Substate
Regionalism and the Federal System Regional Decisionmaking: New
Strategies for Substate Districts, 1Washington, D.C.: 1973 1, 317
thereinafter cited as "ACIR™.
7. Seepp. 6 to 12, infra.

8. For a discussion of the reassertion of state and regional participa-
tion in major land use decisions. see Bosselman and Callies, The Quiet
Revolution in Land Use Controls, tWashington: Council on Environmen-
tal Quality, 19711,
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area is a producet of COG-sponsored researcl, - ..reover.,
one energy-conscious regional plan can have a greater
impact than a multitude of local plans on loeation of state
highways and other energv-demanding taceilities.

A problem with regional councils is that their laek of

“implementing authority and their dependence on loeal

support and finaneial aid often impedes their ability to in-
fluence land use deeisions effectively. Councils are subjeet
to serious sethacks if a participating governmental unit
disagrees with the couneil’s policies and withdraws its fi-
nanctal or political support. Many excellent regional pro-
grams and plans may never leave the drafting boards he-
cause local governments refuse to adopt council recom-
mendations. Yet it is unlikely that muny states will give
regional councils authority to enforce their plans. In 1972
a studv by the Advisory ommission on Intergovernmen-
tal Relations found that only 20 percent of surveved local
officials in regional couneil jurisdietions favored vesting
couneils with implementing authority '

B. Strategy: Establish regional councils with planning and
implesnenting authority.

Sinee even advisory regional councils without imple-
menting authority are seen as a threat by some loeal
governments, it is unlikely that states ean overcome polit-
ical opposition to establishment of councils with real
clout. Yet a few states have established strong regional
agencies with authority to develop comprehensive plans.
One notable example is the California regional planning
distriets ereated by statute and supported by assessments
levied on cach county within a district. The regional plan
produced by the regional body is, however. only adviso-
rv.!' The Minneapolis/St. Paul Metropolitan Council is
another strong regional body with planning authority,

“but it too lacks the authority to implement regional land

use plans,

Regional planning bodies with implementing authority
do exist. but they have been created primarily to protect
environmentally unique or eritfeal land. The New York
Adirondack Park Ageney.'2 Sun Franciseo Bay Conserva-
tion and Development Commission.'® Tahoe Regional De-
velopment Agency.'® and (Huackensack) Meadowlands
Redevelopment Agency'® in New Jersey are examples of
.spccmlued regional bodies with both planning and imple-
‘menting authority. In spite of the sueccess of regional

9. James F. Roberts, Encrgy, Land Use and Growth Policy: Implica.
tions for Metropolitan Washington, prepared for the Metropolitin Wash-
ington Council of Governments, (Washington, D.C.: 19751,

10. ACIR, supra, n.6 at 3435,

11, Cal. Regional Planning Law, Cal. Gov't Code §$65060.8. 65061,
65069.1, 65069.2 (West Supp. 19751 California also provides that
Lo or more countias may creatte a planning district upon resolution of
the bourd of supervisors in each county, but recommenditions of such a
district body also are merely advisory. (Cal. Gov't' Code 866140, 66241
tWest 19661, .

12. N.Y. Exee. Law $§800-810 (tMcKinney Supp. 1975,
13, Cal. Gov't Code §866600 et seq. (West Supp. 1975,
14, Cal. Gov't Code $§6R800 et seq. (West Supp. 1975,
15. N.J. Stat. Ann. §§13: 17-1 ef seq. (Supp. 1974,
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planning bodies serving unique or critical waeas or spe-
cialized functions, there will probably be substantial op.
pusition to vesting strong regionral councils with sufticient
power to channel growth into energy-ctficicat patterns.
Part of the opposition may arise from an inheront dislike
for bureaueraecy and from a feeling that regional bodies
move deeision-making one step farther from the people
those decisions atteet. More tangible opposition may arise
from the effeet of regional planning on local revenues and
community make-up. Most local governments rely on
revenue from property tixes to support education and
other local services. Consequently. in an eftort w keep
property taxes at i reasonahle level, some local govern:
ments have used their zoning and subdivision powers to
exclude an undue number of families with school-age
children."® Other developing communities have used their
Lvi.d zontrol tools to prevent low-income groups ard racial
nirortties from moving in and changing the character of
the commiunity. Strong regional plani ng bodies, follow.
ingz the lead of legislatures and courts which have «ver
turned fiseal zoning and exelusionary land use regula-
tions, can change these development patterns by requir-
ing communities to open up their hoasing to low-income
families and to permit construetion of multi-family hous.
ing in areas where it has previously been prohibited.
These trends and, mest importantly. reform in property
tax laws =0 that localities are not furced to compote for
“uood” tax ratables ean go a long way toward reducing po-
litieal opposition to strong regional governments possess:
ing the power to enforee regional solutions to energy
problems. Such ehanges will not. however, take place in
the short run.

Aside from political difficulties, establishment of
powerful regional couneils raise- several lesal issues.
First. the state must cnsure that creation of a council
with implementing authority does not contliet with con:
stitutionally or statutorily granted local home rule power.
If a confliet exists, amendment of home rule provisions
will be required. In addivon. regional eounetls riaise repre-

;

16. See City of Hartford v Hils, Civit Ny HET5 258000 Conn. January
28, 1976) and Southern Burlington County NAACE © Tewenskip of Mt
Laurel, 6T N.J 151,336 A2d 713119750
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sentational and voting issues involving the one-man, one:
vote prineiple. On the one hand. large central eities may
advoeate population weighted voting since a svstem of ae-
cording one vote to each governmental unit would skew
the couneil in favor of smaller local units. Suburban mu-
nicipalities may prefer single governmental unit voting
sinee that seheme enhances their strength. Even though
courts may uphold unit voting schemes where couneil
members are appointed rather than clected or where the
council does not perform governmental functions, it is
likely that population weighted voting will be required for
regional couneils with elected representatives who per-
form planning, administrative, and enforcement duties.?

C. Strategy: Provide for regtonal and state review of local
plans to achieve conststeney with state-wide goals.
Another wag of making energy conservation plans

reflect regional and state interests, and perhaps the most

politically feasible approach. 1s to reawre localities to de-
velop eomprehensive plans which must conform with an
established list of state goals that include energy conser-
vation'* Presumably, it all localities are following the
same goals and guidelines, some integration of eom-
prehensive plan objectives on o regional basis will be
achieved. Oregon is already experimenting with such an
approach ™

Coordination can be further stimulated by requiring
the local plan to include & statement of how the propused
de velopment pattern is coordinated with plans of adja-
cent munieipalities and counties, and with regional and
state comprehensive plans where such plans exist.®

Alternatively. eounties ean be required to coordinate the

plans i all munieipalities within their boundaries,?! or

counties can be given the right to veto provisions of mu-
nicipal plans that conflict with coutity plans. Amend.
n:ents to loeat home rule statutes and constitutional pro-
visions may be required if this alternative is pursued.
Simply requiring local planning bodies to coordinage
their plans with those of surrounding local governments
may not be sufficient to promote broad-based energy con.
servation. For example, a locality may discourage growth
within its own bhoundaries in an effort o reduce energy
consumption and instead force growth to leapfrog to rural
areas where growth is not restrieted and where transpor-
tation . requirements will be greatly increased. Some
localities, on the other hand. may simply refuse w follow
state planning goals. An effective way to eliminate such
problems is to provide for regional and state review of
local comprehensive plans and to empower the reviewing
bodies to invalidate or amend portions of the plans that

17. See ACIR. supra, n.6 at 3133 .
18 Pages 6 through 1, infra, discuss in detai] the need for local com-
prehensive planning with energy conservition as i gosl

19 1973 Oregon Litnd Use Act, Ore Rev. Stat. 4187 005 of sey. 11975
thereinafter cited as "Ore. Rev, Stat.™.

20. Florida includes such a1 provision in its Fla. Local Gov'e Com-
prehensive Planning Act of 1975, Ch. 75-257 §7¢0 (19751,

21, See Ore. Rev. Stat, §197.190 (1973,



Q

ERIC

Aruitoxt provided by Eic:

confliet with regional or state requirements established to

achieve state-wide planning goals. This approach has |

been adopted in Oregon where the state planning agency
reviews, as a matter of course, all local plans to determine

-whether they conform with state-wide geals. The agency

enforces conformity by prescritins :nd administering a
local comprehensive plan for reciascant localities at the
expense of the locality.** In additisn, a county governing
body, state agency. or any person whose interests are
significantly affected by a provision in a local comprehen-
sive plan can request and receive review of the plan or
action under the plan by the state planning and develop-
ment commission.* The commission can enjoin any land
use or building construetion not conforming with a local
comprehensive plan or land use regulation®® Its rulings
may be appealed to the state court **

Direct judicial review of local plans provides an alterna.
tive means for enforcing campliance with state goals. As
ane expert in the planning field points out, however. the
mandatory administrative review approach adopted by
Oregon may be preferable because it does not depend on
the willingness or ability of private parties to sue for the
enforeement of state goals and because agencies. unlike
courts, can be empowered to revise comprehensive plans
that do not conform to state goals.2*

D. Strategv: Establish state control over development in
eritical areas and over developments of regional or state-
wide impact.

Adopting state comprehensive plans to promote energy
conservation policies and goals on a state-wide basis is
another way to handle the extra-jurisdictional impacts of
energy demand. But few states have provided for state-
wide planning and although several others are exploring
the possibility,?® politieal opposition to state planning is
strong. The approach that has received the most positive
response is assertion of state control over (1) development
in critical areas and (2) developments whose state-wide or
regional impact will play & key role in determining where
new growth occurs.

Through regulation of development in critical areas or
with broad impacts. states and regional bodies can chan-
nel growth into energy-efficient locations and can set
cnergy-efficiency standiirds for the design, intensity. loca-

22, 1d. §§197.325: 11, 197 .:330. The state planning agency may also pre.
scribe and administer Land use regulations to implement the plan. 1t s
arguable that sueh a delegation of power to a state agency = tmproper
sinee zoning is a legislative act to be performed by a legislitive body.

23, Id. §197.300.

24. KL §8§215.51000, 215.535.

25. Id. §197.31065),

26, Mandelker. supra. n4. Note that although Oregon gives the state
planning agency the power to prepare 4 eomprehensive plan when a
loeal plan tails to eonform with state-wide goals and guidehines by o cer
tain date, the ageney has no express statutory authority to make
changes in the plan if review is sought after initial approval has heen
granted. It apparently ean only declare the plian or portion thereof in-
valid. See Ore. Rev. Stat. §§197.300, 197.325 11973,

27. See 1976 Report on National Growth and Development, Draft
Report prepared hy Peter C. Lahovitz and Co. Washington, D.C.. for the
Department of Housing and Urbian Development at p. X118

!

tion, and kind of development allowed. Nevada,?*
Florida.?* and Oregon® are among several states that
provide for state regulation of critical areas, but no state,
as yet, appears to base regulation on energy conservation
criteria,

Activities of state-wide or regional concern have a par-

ticularly direct impact on energy consumption since those

kinds of activities greatly influence where and how
energy-demanding new growth occurs. In regulating
those activities, states might follow the model of Vermont,
which requires promoters of all major developments and
some minor developments in areas without zoning con-
trols to obtain a state permit before beginning any devel-
opment activity, Permits are conditioned in part on'the
applicant’s demonstration that “planning and design of
the subdivision or development reflect the principles of
energy conservation and incorporate the hest available
technology for efficient use or recovery of energy.”™'

Statutes in Oregon and Florida provide other models
for bringing activities of state-wide or regional signifi-
-ance under state control. Under the Oregon law. ac-
tivities of state-wide significance include planning and
siting of public transportation facilities, sewerage
systems, water supply svstems, solid waste disposal
facilities, and public schools*? Those activities cannot be
undertaken by a private person or government azency
without a planning and siting permit issued by the state
land use planning commission. The commission may issue
permits after it determines that the activity complies
with state-wide geals and the comprehensive plan of the
county in which the activity is located *?

-The Florida Statute defines developments of regional
impact (DRI} more broadly —a DRI is any development
which, because of its character, magnitude, or location,
will have a “substantial effect upon health, safety, or
welfare of citizens of more than one county.™* DRIs con-
not be undertaken unless authorized by a local govern-
ment after the development has been examined in light
of local. state, and regional land use plans, regulations,
and recommendations. DRIs may be approved subject to

28, Nev. Rev. Stat. Ch. 321 §§321.640, 321,660, 321.720.3, 321.770
1973,

29, Fla. Environmental Land and Water
Fhi Stat. Ann, §380.05 11974,

30 Ore. Rev. Stat. §§197.040:20e), 19730521 (1973,

31. Vermont Land Use and Development Law, Vt. Stat. Ann. T.10,
$608611 ¥9NE) (Supp. 19751, :

42, Ore. Rev. Stat. §197.400010 Interestingly, power transmission lines
are not listed amonyg aetivities of state-wide significanee even though
they also have a major impact on the location ol new growth. The
Oregon statute does, however, provide that the state planning commis.
sion ein suggest to the state legislature regulation of olher activities of
state wide significance. tId. §197.405(1 0,

33, K §8197.410, 1974155). It appears that a sceond, as yet
undrafted. set of state-wide poals, different from those applicahle to
local comprehensive plans. will apply to activities of state-wide signifi-
eance It is not known whether energy conservation will he included
among the mandutory goals.

Management Act of 1972,

34. Fla. Environmental Liand and Water Management Act of 1972,
Fla. Stat. Ann. §380.06111 (1974,
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conditions, restrictions, or limitations.®® Presumably
energy conservation can be included as a condition for ap-
proval,

State control over large-scale activitizs, activities of
regional impact. or activities in critical areas can have a
beneficial impact on energy conservation. But it is also
important to control development that by itself may not
have a state-wide or regional impact but which, when
added to other similar development. can significantly
influence energy demands. Consequently. state and
regional land use control over activities in critical areas
or with broad imp:cts can supplement, but not replace.
local comprehensive planning efforts for shaping land de-
velopment into energy-efficient patterns.

I1. Planning at a Local Level

Authority to regulate land use rests with the state as
an element of its police power, but most states have dele-
gated their land planning power to local governments, This
transfer of land use planning powers has occurred in part
because states realize that local governments are more
familiar with the iand use characteristics and demands of
their immediate areas and can generally respond rapidly

‘to the problems and requests of constituents. Delegation

of power has been acconiplished primarily through adop-
tion of the Standard Zoning Enabling Act® prepared by
the U.S. Department of Comimerce in 1926 and the Stan-
dard Planning Enabling Aet™ prepared in 1928, or
through adoption of variations on those enabling Acts.
The Acts empower lacal governmenis to zone. adopt sub-
division controls, and prepare and adopt a master plan,

Local governments have jealously guarded their power
to control the development of land within their jurisdic-
tion. Although recently the need to make complex en-
vironmental, social, and administrative land use decisions
reflecting broader-than-local interests has prompted a re-
entry of state and regional governments into the land use
planning and control area, local governments retain pri-
mary power over land use decisions. States might, there-
fore. consider adoption of the following cumulative
strategies to promote energy-efficient land use planning
at the loeal ]cycl. -

A Strategy: Encourage or require local gorernments to
adopt comprehensive plans,

States can either encourage or require local govern-
ments to engage in energy-conserving comprehensive
planning. Alternatively, local governments mayv simply
take the initiative themnselves by developing their own

35, k. §380.0611 1,

36. Uinited States Departineht of Commerce, A Standard Zoning En
abling Act trev. ed. 19260 theremaiter cited as "SZEA™ At onetnme all 36
states adopted SZEA. That act remains in effeet with varous moditica
tions in 47 states. Norman Williams, Je, Amertean Land Planning Law

(Chieago: Callaghan and Company. 19740 1 $18 01, 3350 therematter,

eited as "Wilhams™)

37, United States Department of Commerce, A Standard Planning
Enabling Act (1928} thereinafter cited as "SPEA™
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comprehensive plans, provided the necessary enabling
authority exists, The latter course is unlikely in most
areas, however, since many local jurisdications lack fi-
nancial resources and technical expertise to prepare com-
prehensive plans. The Council of State Governments
reports that only 40 percent of the counties surveyed in
1971 used the hasic development controls given to them ™
One writer found that only 5,000 out of 60,000 jurisdic-
tions with authority over land use exercised zoning
powers in 19743 Because so many jurisdictions have
failed to use fundamental land control tools, it is doubtful
they will develop comprehensive plans without en-
couragement and assistance from the state or federal
government.*®

One way that states can encourage localities to develop
comprehensive plans is by enacting enabling legislation
to authorize local comprehensive planning and by includ-
ing in that legislation provisions for technical ar.d finan-
cial support. The Wyoming State Land Use Planning Act
includes a section that explicitly authorizes planning
grants to local governments of up to $10.000 per year and
appropriates $460.000 for that purpose.*' Oregon has ap-
propriated $6 million to help localities with planning and
has supplemented this financial assistance with a
handbhook on how to develop a local comprehensive plan.
IField representatives from the Oregon Land Conserva-
tion and Development Department travel throughout the
state to provide assistance to local planners and offi-
cials, ¥

Alternatively, states can encourage adoption of com-
prehensive plans by conditioning grants of certain state
benefits or allocation of certain planning powers on the
development of a4 comprehensive plan, The Model Land
Development Code adoptad last year by the American
Law Institute takes this approach. The ALI Code requires
adoption of a "Local Land Development Plan™ before local
governments are given powers velating to regulation of
planned unit developments, designation of “specially
planned areas,” designation of criteria for development
permission, adoption of special preservation districts.
reservation of land for future acquisition by public agen-
cies. and discontinuance of existing land uses,*®

Some states have decided to take a more direct ap:
proach by mandating that local governments develop

AR The Council of State Governments, (8976 Suggested State Legisla
tion, XXXV (Lexington: The Councll of State Governments, 1975 at p.
T

33 Peter Wolt, The Future of the City:New Directions in Urban Plan-
ning 'New Yorks Watson-Guptill, 1974 at p. 149,

S0 the Housing und Urhan Development $701 Comprehensive Plan-
n e Sesistianes Program has provided financial assistanee to many
locat zovernments developing comprehensive plans, but Congress has
drastically reduced funding for that program in 1976.

41 Wye, State Lund Use Plannig Act, Wyo. Stat. Ann. §9-862 (Supp.
970 thereinafter etted as "Wyo, Stat. Ann."™).

42 These actions hive been tsken pursuant to Ore. Rev. Stat,
R3197.005 et seq 11973,

41 American Law Institute, A Model Land  Development Code,
§§2.20901 vy, 2-210, 2-211, 2-212, 3-101, 3201, 4-10201) (Philadelphia,
19751,
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comprehensive land use plans according to standards set
by the state. California*® Oregon.*® Nebraska* Florida ¥
ldaho™ Wyoming,* and Virginia®™ have recently passed
laws to that effect. Moreover, Oregon® Wyoming,*? and
Florida™ provide for state governments to take over the

.comprehensive planning job if local efforts are inade-

quate.® If this approach is followed, states must be sure
that local home rule provisions allow. or are modified to
allow, state intervention in the local planning process.

In order to encourage or mandate comprehensive plan-
ning. states must_provide financial and technical assis-
tance. In addition? states taking cither approach must be
able to convinee citizens of the merits of comprehensive
planning. That task may nst be an easy one. Americans
have traditionally considered land a commodity. not a
resource whose use can be regulated by the government.
In spite of the strongly entrenched legal precedent for the
regulation of land uses® many people continue to believe

b G]Govt Cade $65300 1 West 19861,
45 Ore. Rev Stat, 3319717520 197 250 01473
6. Neb LB 317, as amended, LB 410 00975

A7 Fla. Loeal Gov't Comprehensive Planming Act of 1975, Ch. 75.257
$H20 1975

A8 Idaha Local Plannimg” Act of 1975, 1daho Code $87 6508 :Supp
H9750.

49 Wyo, Stat Ann. 39856 Supp. 18751,
A Va Code Ann, ST5.1 446,10 (Supp. 1875,
51 Ore. Rev. Stat, 3197 325D (1975)

52 Wy Stat. Ann. $.856ic1 Supp. 1975,

83 Fla Local Gov't Comprehensive Phinning Act of 1975, Ch, 75 257
SHB 9T "
LAY

A4 In Nebraska, a county within a standard metropolitan statistieal
itreit must prepare plans icid enforce zoning and suhdivision regulations
tor municipalties that Sul to prepare and enforee adequately plans and
regulations. 'Neb, [L.8. 317 §1. as amended, LB, 110 §31 (19750,

In addition to the energy-conserving benefits derved from local com.
prehensive planning. another consaderation may provide ain impetus for
states 1o require comprehensive planning on a local, as well as regronal
and state, level. As more local governments engage 1n planning, neigh-
boring localities will be prompted to come up with their own comprehen
sive plans to ensure that they do not find themselves overwhelmed by
hurdens of growth while their neighbors attraet only the henofits. The
recent Ramapo case (Golden ». Planning Board of the Town of
Ramapo. supra. n.). in which a locality eontrolled the timing of its de-
velopment, and the "Petaluma case (Construction Industry Association
of Sonoma County v. City of Petaluma, 522 F.2d 897 9tk Cir. 19751, cort.
denfed ___ iFeb, 23, 1976), in which « locality controlled the amount as
well as timing of development. are evidenee that localitics are using
their Jand management tools with more sophistication. If 4he effect of
their ietion is not only to guide growth bat also limit it, then neighbor-
ing localities, suddenly faced with development for which they had not
plunned und for which they lack the resources to provide, will he
prompted ta develop growth control plans of their own. Competition for
the "good tax ratables™ among localities through the comprehensive
planning process would appear to provide an opportunity, if not a
necessity, for state intervention in the land planning process to assure
orderly growth. States can promote such growth hy not only requiring
all localities to plan comprehensively, but also requiring coordination of
local plans and conformity with state goals and guidelines. These tech-
niques are discussed more fully later in this chapter. Some state court
cases expected to have wide application have called for state and
regional intervention in local planning hy holding that communities
must meet regional housing demands and cannot use their land develop-
ment tools to the detriment of ather localities by excluding low-income
individuals. See Southern Burlington County NAACP v. Township of Mt.
Laurel, 67 N1, 151, 336 A.2d 713 11975); Appeal of Kit-Mar Builders,
439 Pa. 466, 268 A.2d 76519701,

55. Sce Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926),

¢ | ]
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that the manner in which land is used is the prerogative
of the owner. But traffic congestion that builds up at
shopping centers, air and water pollution that flow from
haphazard growth, flooding that oceurs after develop-
ments pave over soil, and energy consumption that in-
creases as people live farther from jobs, shops, education,
religious, and medieal facilities elearly demonstrate that
the impacts of land use decisions are not confined by
boundary lines,

Citizens must be convinced that comprehensive plan-
ning is the first step in regaining control over the growth
and development of their land. Consequently, the value of
a comprehensive plan in terms of saving not only energy.
but also money, natural resources, time. and the environ-
ment, should be emphasized. In addition, stutes must be
prepared to correct anather common  misconeeption
about the effeets of gor ernment involvement in land
use—that planning is inconsistent with economic devel-
opment. The two need not be incompatible and. in fact.
planning can enhance ceconomic growth, For example, a
downtown mall planned and built with $4 million of pri-
ate and federal funds in Minneapolis, Minnesota, has
spawned new development and redevelopment totalling
over $250 million in the surrounding area. In Oregon,
both good land use and econoniie growth are emphasized
in the name of the agency created te implement the state
land use act—The Land Conservation and Development
Commission.*

Securing eitizen approval of the theory of comprehen-
sive planning is only the first step toward making a com-
prehensive plos work. Citizen support during the plan..
ning process is also erucial and can be stimulated by en-
couraging citizen participation in all stages of the plan.
ning proeess.®” Support generated during the early phases
of comprehensive planning can also provide a solid base -
for action during implementation of the plan.

If states provide proper enabling authority for the
adoption of comprehensive plans and the plans are
adopted in accordunce with the requirements of pro-
cedural due process, the plans generally will not be sub-
ject to other constitutional challenges during the adop-
tion process.® Upon implementation of the plan, how-
ever, courts will look at whether or not the implementing

which upheld zoning as a vslit exercise of the police power of the state.
Regulation of land use goes back as far as carly nuisance cases prohibit-
ing certain land uses deemed detrimental to the community. See Mugler
t. Kansas, 123 1.8, 623 (1887, ’

56. Ore. Rev. Stat. §197.130 (19731,

57. Oregon has incorporatad such a requirement in its Land Use Act.
Id.§197.160:1973).

58. See Hagman, supra. 0.3 at §23, pp. 53.55 and Williams, supra.
n.36, §22 at 404-419, for & discussion of the legal offect of adopting a
comprehensive plan. Most courts have held that mere adoption of 4 plan
by a governing body does net give rise to actions alleging that the plan
constitutes a “taking™ or a denial of substantive due process or equal
protection, Those claims may be raised after ordinances and regulations
implementing the plan are passed. If, however, a statute requires land
control ordinanees to conform to an adopted plan, thus making the plan
more than an advisory document, it seems that a much stronger case
could be made for the argument that mere adoption of the plan has a
direct impact on property rights and can give rise to actions challenging
the plan even befare it is implemented .
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regulations violate property rights and may lock beyond
the regulations to examine the suhstance of the eom-
prehensive plan. When implementation of the plan vio-
lates a fundamental right protected by the constitution
fi.e., the right to travel or diseriminates against a suspect
class Gie., a racial minority), the court will demand that
the local government show a compelling reason for its ac-
tion, or the plan and its implementing regulations will he
declared illegal.®®

. Several recent cases have demonstrated that courts
will also look unfavorably upon plans and regulations
that have an exclusionary impaet on low-income individ-
uals. Two significant cases, one by New York State’s high-
est court and the other by a federal court of appeals, have
upheld implementation of controversial growth manage-
ment plans which were challenged on the ground that
they were exclusionary. But both eourts explicitly ex-
amined whether or not the land use systems had an undue
exclusionary impact and found that they did not before

‘tssuing, favorable rulings. As these cases demonstrate,

courts will scrutinize comprehensive plans and their im-
plementing regulations and invalidate those plans having
an exclusionary intent or eftect, no matter how energy-
efficient they may he " ‘

B. Strategy: Encourage or require localities to incorporate
energy conservation as a goal in their comprehensive
plan. :

Once a locality decides to draft a comprehensive plan,
the next step is to decide what. elements to include in
designing  the glan. Comprehensive plans generally
reflect an amalgam of carefully batanced considerations
and goals with no single factor unduly dominating the
shape of the final produet. Including energy conservation
as a mandatory criterion, or simplv as a factor that plan.
ners should weigh in developing a comprehensive plan, is
an excellent way to promote energy-efficient land use.

The unexpected energy “erisis”™ of 1973 caused several
states and localities to examine the impact of their land
use planning decisions on energy consumption and to add
energy conservation to their list of planning goals. On a
local level. Eugene. Oregon, supplemenied its previously
adopted metropolitan area plan with a “Goals and
Policies Document™ which included a chapter on

59. See for exanple, Shapiro v. Thompson, 394 U.S. 618 (1969 Loving
v. Virganida. 388 US. 1 11967). These cases do not involve comprehensive
plans hut nevertheless set out the standard of review when violation of a
fundamental right or race discrimination is alleged. The United States
Supreme Court has never found that a state statute diseriminating on
the hasis of race met the “compelling interest” test.

60. Golden o. Planning Board of Town of Ramapo, supra, n.5 at 293,
.2, and Construction Industry Associaticn of Sonoma County v. City of
Petaluma, supra, n.54. The landmark case on exclusionary zoning,
Southern Burlington County NAACP v. Township of Mt. Laurel, supra.
n.16, which requires developing communities to provide a fair share of
the region’s need for low- and moderate- income housing, does not in-
volve examination of 2 comprehensive plan. Nevertheless. it is douhtful
the court would have reached a different conclusion if it had found thut
an exclusionary comprehensive plan required adoption of the offending
repulations.
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energy.® The “Albuquerque/Bernalillo County (New
Mexico) Comprehensive Plan/Policies Plan for 19757 in-
cludes a statement that “Ithe City and County shall pur-
sue land use planning that will maximize potential for
energy conservation. ™ The governing bodies of the City
of Lincoln and Lancaster County. Nebraska, adopted
broad energy conservation goals iind guidelines to be used
in updating the comprehensive regional plan for the eity
and county s .

Alternative state strategies for injecting energy conser-
vation into the loeal planning process range from: (1) rely-
ing on local planners to incorporate an energy conserva-
tion element in the plan voluntorily: (2) establishing a
state ageney to develop mand=ory state-wide goals and
guidelines for local comprehensive plans and relying on
that agency to include energy conservation as one of the
goals, and (3 including, as a provision of the state enab-
ling legislation for local planning. the requirement that
energy conservation be a goal in the development of a
comprehensive plan. The first approach requires no state
regulation of local activity and may be preferable to some
people for that reason. Oregon has tried the second ap-
proach and, fortunately. the state planning agency chose
to inelude energy conservation as a goal to be followed in
all local plans™* The third approach is potentially the
most effective since it avoids the possibility that state
agencies or local planners may decide not to choose
energy conservation as a goal. But this approach is also

61, "Commumty Goais and Polieies 1974 Eugene,” Eugene Planning
Department, Fugene, Oregon, $1974) at p. 32, .

62, "Alhuquerque/Bernalillo County  Comprehensive  Plan/Policies
Plan.” Albuquerque/Bernalilio County* Planning Department, New
Mexico tApnl 1975 at p. 24, The Policies Plan also lists several possible
techmques for achieving energy conservation goals.

63, “Transportation Goals and Policies” and “Energy Goals and
Paolivies,” adopted by the Lineoln City Council by fresolution A-62436 on
January 26, 1976, and the Lancaster County Board of Commissioners by
muotion on January 24, 1376, The Goals and Gudelines are attached as
an Appendix to this chapte= since they contain many ideas that may be
useful to other communities adding energgy conservation considerations
to their plans.

64. Ore. Rev. Code $§197.040°2), 197.175(21a), Oregon Land Conser-
vation and Development Commission, “State-Wide Planning Goals and
Guidelines,” January 1, 1975, Goal Numher 13, pp. 36-37 thereinafter
cited as "Oregon State-Wide Goals and Guidelines™ ). Guidelines for im-
plementation of several other state-wide goals specifically or indireetly
require eonsideration of energy as a factor in the planning process. See
Oregon State-Wide Goals and Guidelines, Id. Goal Numher 2 (To.estub-
lish a kand use planning process and policy framework); Goal Numher 3.
To preserve and maintain agricultural linds); Goal Number 5 ¢To con-
serve open space and protect natural resources); Goal Numher 8 (To
sutisfy the reervational needs of the citizens of the state and visitors);
Goal Number 9 «To diversify and improve the economy of the statel:
Goal Numher 10 (To provide .for the housing needs of citizens of the
state), Goal Numher 11 (To plan and develop a timely. orderly. and effi-
cient arrangement of puhlic facilities and services to serve as a frame-
work for urban and rural development). Goal Numher 12 (To provide
and encourage a safe, eonvenient, and economic transportation system);
and Goal Number 14 (To provide for an orderly and efficient transition
from rural to urban land use) which all recommend that energy conse-
quences of actions to attain the goal he considered. Goal Number 7 (To
protect life and property from natural disasters and hazards) indirectly
promotes energy conservation by recommending creation of low-density
and open-space uses'in flood plains, thus providing a growth manage-
ment tool which may he used to promote more compact, less sprawling
developments elsewhere.
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. the least flexible one. :The stais enabling statute for local

comprehensive planning may betome a checklist, rather
than a policy guide, if evervthing a comprehensive plan
should consider, including energy conservation, is
enumerated in the statute. Nevertheless, Florida® and
California® have chosen this approach in their loeal com-
prehensive planning statutes talbeit for goals other than
energy conservation) in order to ensure that localities will
cumldor certain elements deemed fundamental to good
comprehensive planning. There is no reason energy con-
servation cannot be added to the list of required ele-
ments.* .

A energy conservation is made a required plnning goal,
the next issue is to what extent plans must promote
energy-efficient land use. On the one hand, loealities can
be required always to promote maximum energy conser-
vation through the ir comprehensive plans: or on the other
hand. energy conservation can be designated a “eon-
sideration™ to he weighed in deveieping a comprehensive
plan. A requirement always to maximize energy conser-
vation may baeklire since many considerations other
than energy consumption influence land use decisions
and in some instances a conflicting goal may he more
important. But simply designating energy conservation
as a .consideration in developing plans may result in
localities” giving short shrift to the energy impacts of land
use~One way states ean enforee due consideration of
energy impacts is to require localities, whenever they
determine that energy conservation is an inappropriate
goal for a particular situation, to note in a written state-
ment the inapplicability of the goal and to stite the
reasons for that conelusion ® The statements ean form a
basis for reviewing plans to determine whether they
ferm to stute planning requirements.

son-

C. Strategv: Require local zoning and subdivision
ordinances and other tand use regulations to conform to
the comprehensive plan,

Locil comprehensive plans designed to promote energy
coaservation will be most effective if states require all
zoning and subdivision ordinances, regulations, and land
use control tools to be consistent with the policies outlined
in the plan. At the present time. comprehensive plans are
often disregarded when requests for zoning amendments
or variances come before local planning commissions,
and previously adopted ordinaneces are seldom changed
to conform to comprehensive plans.

65, Fla. Local Gov'e ( umpu-h«-n\m- Planning Act of 1975, Ch. 72 257
§7 19750

66. Cal. Gov't: Code 865302 (West Supp. 1975)

67, In fact. the Vermont Land Use and Development Law includes

. eNeTEY conservationss acriterion, but not in the context of comprehen-

Q

sivee planping. Under Vermont faw, all farge sand secme small develop
ments must show. that " .planning and design of the subdivision or de

velopment reflect the prineiples of energy conserviation and incorporiste’

the best available technology for efficient use or recovery of cnergy ™ (R,

Stat. Ann. T 10 S6086 N9 HEF Supp 19750,

G, ()n-p,,nn tncludes such o requirement in its State-Wide (m.nl~ and
.m(hl'm-\ supra. n6d at p. 8
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The slight weight given to comprehensive plans in
many states stems, in large part, {rom the untimely devel:
opment of comprehensive planning erabling legislation
in this country. The Standard Zor.ng and Enabling Act of
1926 (SZIEA). which forms the- basis for zoning enabling
laws in 47 states, empowers local governments to zone “in
accordance with a comptehensive plan.™®  Forty-one
states presently have zon'tg enabling laws which have
repeated verbatim or mudified slightly the “in accordance
with 2 compreheasive plan”™ requirement.? Ever sinee
SZEA was adorts i, there has heen confusion whether
that enabling aci required zoning to comply with an inde-
pendently adopted comprehensive plan or whether “coni-
prehensive plon” simply referred to a rational. integrated
Zoninyg pm.'css..l-’url of the confusion arises from the fact
thai - was not’ until twu vears after adoption of SZEA
that the Department of Commerce promulgated the
Standard Planning Enabling Act {SPEA) which
authorized local master planning and subdivizion con-
trol.™ Because nothing indicates that the comprehensive
plan referred toin SZEA is the sume as the independently
adopted master plan authorized by SPEA. most courts
take the position that the SZEA phrase “in accordance
with a comprehensive plan™ does not require reference to
an independent plan.* Nevertheless, some courts look to
an independent comprehensive plan as a policy referent
when exantining land use regulations, even though they
do not require that a separate plan exist before regula-
tions are upheld.”™

In 1955, Harvard Law Professer Charles M. Haar
challenged the traditional interpretation of the com:

prehensive planning requirement in a widely cited urucle :
which highlights the land use problems ;,ro\z'lngr out- of
planless zoning. Haar argued that states should require

zoning ordinances to conform to the specific criteria of an
independently adopted master plan.”™ Although Haar's
position remains the minority view, several state
legislatures and courts are giving more weight to the posi-
tion that independently adopted comprehensive land use
plans must provide a framework for local zoning and sub-
division ordinances and other land use regulations.

The landmark case requiring reference to an indepen-
dent comprehensive plan is Fasano v. Board of County
Commissioners™ Fasano, decided in 1973 hy the Oregon

69. SZEA. supra, nis, §3.

70. Williams, supra, n.d6. $13.05 at 359,

71 SPEA. supra. n.37.

72 A leading example of this interpretation is Kozesnik r. 'l'umnship of
Montgomery, 24 N.J. 154, 131 A2d 119570 See also Citizen'’s Assn of
Georgetown, Inc. v, Zoning Comun i, 477 ¥.2d 102 (D). Cir, 19730 Bowe &
Arrow Manor, [ne. ¢ Toun of West Orange, 63 N.J. 335, 307 A2d 563
19731 See generally BT Sullivian and L. Kressel. " Twenty Years Alter—
Renewed Significance of the Comprehensive Plin Regquirement.” 9 Ur
han L. Ann. 3341975,

T3, See Udell v, Haas, 21 N.Y.2d 463, 288 N.Y.S.2d 888,
897 9680 Biske v City of Trov, 381 Mich, 611, 166
See generally Sullivan und Kressel, supra, n. 74,

74. Charles M:-Haar, “In Accordance With & Comprehensive Plan.”
68 Harv. L. Rev. 1154 119551,

TH. 264 Ore, 574,507 P.2d 23 (1973,
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Supreme Court. held that a county rezoning in Oregon
must be consistent with an independently adopted county
comprehensive plan.”® Moreover. the court went on to dis-
tinguish between planning and zoning:
The plan embodies policy determinations s:.".
ciples: the zoning ordinantes provid: ‘ h.
giving effect to those principles.’?

Aiding prin-

In a subsequent case. the Oregon S..av- e Ceurt further
clarified the role of comprehensi- « tjang when it ruled
that Oregon city zoning ordinances adopted prior to the
adoption of a comprehensive plan must be changed to
comply with the plan.” Oregon s not the only state whose
judiciary ‘has recognized the importance of comprehen
sive planning. Courts in Maryland. New York. Colorado.
and Kentucky have also given pre\umptlve weight to in-
dependent (omprehen\we plans.™

Supplementing the court opinions. several states have
enacted legislation requiring varying degrees of consis-
tency between land use regulations and independent
comprehensive plans, These statutes differ according to
their definition of consistency, their requirements regard-
ing the kinds of land use controls subject to the consisten
¢y provision, and their handling of regulations whose

.enactment predates the consistency requirement**

California limits application of the consistensv require-
ment to county and eity zoning ordinances, -t takes a
broad view of the scope of the requirement by mandating
that pre-existing ordinances conform to the comprehen-
sive nlan by a specified date*' “Consistency”™ in the
California statute means that “ltlhe various land uses
authorized by the ordinance are compatible with the ob-
jectives. policies. general land uses. and programs spe-
cified in such a plan,™?

In contrast to the California statute, the Florida Local
Government Comprehensive Planning Act of 1975 re-
quires all land development regulations and amendments
to the regulations—not just zoning ordinances —to be con-
sistent with the adopted comprehensive plan®® Those

76. The enabling tegislation in Oregon at that time gave counties the
authority to zone it they had a comprehensive plan adopted hy the plan
ning commission.

77. 264 Ore. at 582, 507 P.2d at 27,

78. Buaker v. City of Milwaukie, 33 Pad 77211975

79. Norbeck Village Joint Venture v. Montgomery County Council, 254
Md. 59, 254 A.2d 700 (1969, Golden v. Planning Board of the Town of
Ramapo, supra, n.5: Fontaine v. Board of County Comm s, 493 P.22d 670

—Ore. __ .5

“tCol. App. 1971 City of Louisville v. Kavanaugh, 495 S.W.2d 502 (Ky.

App. 1973,

80 The (,.lli('ornin and Florida statutes are discussed in the text. The
1973 Oreggon Land Use Act requires adoption of local eoraprehensive
plans consistent with stite-wide planning goals and guidelines and the
enactment of fand use ordinanees or regulations to “implement”™ the
olans, (Ore. Rev. Stat. §197.175(2h). For other states requiring land
use controls to conform to a comprehensive plan, see Alaska Stat.
§§20.33.090, 29.33.080, 29.33,085 (Supp. 1974); Ky. Rev. Stat. §100.213
(1971 tnote that Kentucky requires only map amendments, not zoning
ordinances, to be in agreement with the comprehensive plan)y. and Neb.
Rev. Stat. §23.114.03 11974 see Mandelker, supra,n4.

81, Cal. Gov't Code §65860 (West Supp. 1975).

82, Id. §65860(aXii) (West Supp. 19740,

Bs Fla. Local Government Comprehensive Planning Act of 1975, Ch.
5-257, §12111 41975
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‘etned means of

regulations include zoning, subdivision. building and con-
struction, and other regulations controlling the develop-
ment of land* Yet unlike the California statute, the
Florida statute can be read as limiting the consistency re-
quirement to development regulations enacted or
amended after adoption of the plan.® Florida does not
define “consistent.”

If localities are to channel growth into energy-efficient
locations effectively. it seems essential that local govern-
ing bodies adopt a comprehensive plan designed to
achieve that goal and. following adoption of the plan,
make existing and future land use regulations conform to
the plan. The most effective strategy would combine the
California and Florida approaches by requiring all land
development regulations, including those pre-dating the
plan, to be made consistent with the adopted plan. Be-
cause it is important that energy-conserving plans be im-
plemented. and becsause SZEA language does not
guarantee that locai land use regulations will conform to
ind Jeadent comprehensive plans incorporating energy
conservation goals. this is one area in which revision of
state enabling legislation may be desirable.

Individuals adversely affected by the changes made in
existing land use regulations to achieve conformity with
an adopted comprehensive plan may argue that the
changes either constitute a taking of property without

Jjust compensation or unjustly discriminate against them.

Upon implementation of the plan through land use
regulations, alleged violations of property rights will cer-
tainly be ripe for litigation. Even though changes have
been made in accordance with a comprehensive plan,
thus providing a basis for arguing that the decisions are
rational and fair.* changes in regulations may sometimes
be improper. These situations and the factors thac may
lead to successful challenges of land use regulations are
examined in the following chapters in the context of spe-
cific energy-conserving strategies.

D. Strategy: Encourage or require state activities to
cenform to adopted local comprehensive plans.

Localities that adopt comprehensive plans often com-
plain that their plans are disregarded by state agencies
involved in building roads. approving transmission lines,
and constructing state facilities, This disregard by
governmental agencies for local plans has generally been

B, Id. §12(2xb) (1975

85, Id. §12(1), The Fiorida statute states. "All land development
regulations enacted or amended shall be consistent with the adopted
comprehensive plan, or element or portion thereof.” Although section 14
af the Act provides for adoption of regulations to implement the plan,
this provision falls short of iin express requirement that regulations pre-
dating the plan be amended to conform to the plan. This apparently
liniited scope has heen hroadened somewhat by another provision re-
quiring development undertiken hy governmentad agencies to he consis.
tent with the plan. Consequently, the government development action
must conform to the plan even though a pre-existing zoning ordinance
may not, Still, the statutory ianguage appears to leave private actions
subjeet to existing land regulations which may or may not conform to
the plan. See Mandelker, supra, n4,

86. See p.'2. supra.
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sustiined by the courts*® Yot state-financed development |

has a tremendous impaet on where private development
will oceur. Public highways are noted for inducing devel-
opment along their routes. Public utility transmission
lines, which in muny cases are regulated at a state lovel,
can also determine where new growth wili take place.
One strategy for guiding development into energy-efti-
-eient locations is to encourage or require regional and
state ageneies to cooperate with local governments in de-
veloping an energy-efticient comprehensive plan. A com-
prehensive plan based on such cooperation will not only
serve local needs but also be responsive o regionat and
state-wide concerns, It can reduce the possibility that «
carefully prepared local comprehensive plan promoting
energy-efficient land use will be ignored by supervening
stitte or regional agencey action, :

The Virginia comprehensive planning law provides an
Lexample of o statutory mandate for cooperation between
Jocal governments and staie agencies during the propara-
tion of comprehensive plans, That statute requires state
agencies responsible tor construction, operation, or main-
tenance of a puhlie facility located within the area w be
covered by a comprehensive plan to covperate with locat
planning commissions'and to furnish reasonahle informa-
tion pertinent to the activities upon a request by
localities™  Similarly, lduho requires local governing
boards and planning commissions to take into aceount
the plans and needs of the state and its agencies in pre-
paring a comprehensive plan * '

In addition to requiring cooperation. states ean also en-
courage or require their agencies” actions to he compati-
ble or comply with the approved locil plans so they do
not thwart local energy conservation goals. Florida,
ldaho. and Virginia comprehens ve planning statutes provide
examples of the varving degrees to which state agency

action may be required to conform to a local plan.’

Florida takes the strongest position regarding consistency
by requiring ull development affecting land covered by lo-
cal comprehensive plans and undertaken by governmental
agencies to be consistent with such plans.® but the State
Department of Transportation has pre-filed a bill in the,
1976 legistative session seeking an exemption from this,

BT, See Board of Regents of the Universities and State College ¢ € ity of
Tempe, 88 Ariz. 299, 356 P.2d 399 (19601, The City of Des Plaines ¢ The
Metropolitan Sanitary District of Greater Chicago, 59 1L2d 29, 319
NE2d 9 0974,

88, Va. Stat. Ann. §$15.1 457 (Supp. 19751 The Virgma statute states
that although an adopted comprehensive plan shall control the location,
character, and extent of streets, parks, puhlic buildings, public utility
facilities, and public service Lcorporation facilities exeept ralroad
facilities, it shall not > he deemed - . o abridge the authority of any
- State agencey regarding the facilities now or hereafter coming under
its jurisdiction.” id, §§15.1.456, 15.1.457).

89, Idinho Local Planning Act of 1975, Idiho Code 67 6528 Supp.
19751,

90 Fla. Local Govt Comprehensive Planning Act of 1975, Ch,
78257, 812010, The Florida act defines governmental agencies to vaclude
federal governmiental agencies, but case law has determined that the
federal government is not subject ta local or state regulation in the oxer-
cise of its constitutional powers. See United States v. Chester, 134 F.2d
415 (3d Car, 19440, '

(€) . 1 "-..
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requirement. In contrast to the Florida law, ldaho and
Virginia statutes recognize that occasionally broader
state interests will differ from, and should override, loeal
considerations, Idaho solves the problem by requiring
governmental development to be consistent with local
government plans and regulations except in those in.
stances explicitly excused by statute® Virginia, on the -
other hand. requires streets, parks. puhlic arcas, build.
inys, and structures, puhblic atility facilities, and public
se:vice corporation facilities, exeept railvoad facilities, to
conform substantially with adopted local plans? A fourth
approach for coordinating state ageney action and local
planning is the Oregon peactice of making stote agencies
and special districts subject to the same state-wide goals
and guidelines tneluding the goal o energy conservation)
locatities nust follow in preparing comprehensive plans,™

I11. Cortent of the
Local Comprehensive Plan

The content of local comprehensive plans will vary tre-
mendously according to physical characteristies and loci.
tion of the community; population pressures: soeial, pohiti-
cal. economic, and environmental make-up and goals:
and countless other factors. Although this chapter eannot
suggest spectfically what provisions local comprehensive
plitns promoting energy-efficient land use should contain,
it will be useful to outline briefly goals and guidelines that
should be considered in developing plans® The following
cheeklist presents broad goals and guidelines which ore
designed to reduce energy consumption primarily in the
transportation and heating and cooling sectors since land
use has & major impact on energy demands in those
arcas, The remalining chapters discuss each goal in detail

and analyze methods for implementing goals and guide-

lines once they have been incorporated in the local plans.
Goals to Reduce Transportation Energy Demand
LN

A, Curbing Urhan Sprawl
1. The comprehensive plan should curb urban
spraw! by encouraging development close to the
center city while discouraging teapfrog. haphazard
development in the suburban and rural fringe.
a. Greenbelts and holding zones should be estab-

91, fecho Local Plinning Act of 1975, supra, n.8Y. This approach s
also taken by the ALI Model Land Development Code which requires
goverament development to comply with local government land use -
regulations except o the extent exempted by specific laws tALL Model
Land Development Code, supra, n43, §12.201 and accompanying (‘om
ment),

92 Vi Stat. Ann. $815.1456, 151457 (Supp. 19750 The Virginia
Statute adds that even though state agencies must cooperate with local
planning bodies, the act does not abridge authority of stiate agencies
regarding facilities coming under their jurisdiction. (d. §15.1.457,
Vhether this provision and a similar one in the Florida statute provide o
loophole by which state agencies ¢an circumvent local plans is 4 matter
for judicial interpretation.

94, Ore. Roev, Stat. 83197180, 197.185 (1973,

94 See the attached Appendix for excerpts from goals and guidelines
adopted by Lincoln, Nebraska. and Lancastor County, Nebraska, for use
in developing a regional comprehensive plan.
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lished in areas where growth is unwanted.
b. Publicly-built community facilities, such as
civic centers, auditoriums, and community col-
leges, should not be built in areas unripe for de-
velopment. ’
¢. Streets und roads should be extended only to
dreas where growth is desirable,
d. Lard should not be annexed unless growth is
desired in the annexed arvea.
e. Inner cities should be revitalized so that new
residents will be attracted while present resi-
dents are encouraged to stay.
2. The comprehensive plan ‘should curb urban
sprawl by discouraging development on un-
necessarily large residential and commercial lots
and by increasing multi-family housing in areas
where such housing is desirable.

Integrating Transportation and Land Use Plans
1. The comprehensive land use plan should be coor-
dinated with transportation plans so that high-den-
sity development is encouraged in areas close to
public transportation lines.

2. The comprehensive plan should encourage pat-
terns of development at densities high enough to
support public transportation systems.

3. The comprehensive plan should provide for ma-
Jjor community facilities, multi-family housing. and
commercial centers to be built on transportation
lines.

4. The comprehensive plan should promote build-
ing of public facilities and shelters along public
transportation routes to promote convenient and
comfortable use of public transportation.

5. The comprehensive plan should encourage provi-
sion of bikeways, pedestrian paths, skyways. and
sidewalks to areas of major activities.

6. The comprehensive plan should provide for pe-
ripheral parking facilities and provide public
transportation from the facilities to the center city.
Clustering Activities ‘and Mixing Land Use to
Reduce Transportation: Demands

1. The comprehensive plan should encourage
growth near activity centers, transportation lines,
and job locations.

2. The comprehensive plan should provide for mix-
ing of compatible residential, commercial, and in-
dustrial uses so that tripglength will be reduced.
3. The comprehensive plan should encourage
clustering of shopping, cultural, medical, educa-
tional, and other public facilities in easily accessible
areas so that one trip can serve several purposes
and so that, the possibility of public transportation

“will be enhanced.

4. The comprehensive plan should provide limited
access to 'major roads and streets so that develop-
ment is encouraged to cluster rather than to spread
out in strip deveclopments along transportation
routes.
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5. The comprehensive plan should promote use of
buildings for multiple purposes (i.e., commercial
uses .on the ground floor with residential uses
above),

6. The comprehensive plan should allow Industries
cormpatible with residential development to locate
close to areas where appropriate housing for em-
ployees is available. .

7. The comprehensive plan should locate many
smiall parks elose to residential areas so that resi-
dents can eliminate long trips to recreational
facilities.

Reducing Heating and Cooling Energy Demands

A. Design Changes to Reduce Energy Demands

1. The comprehensive plan should permit increased
development of multi-family housing and multi-
story commercial buildings which suffer less loss of
heated and cooled air through exposed surfaces
than detached single-family homes und single-sto-
ry commercial units.

2. The comprehensive plan should promote energy-
efficient landscaping

3. The comprehensive plan should encourage build.
ing orientation that will admit or exclude max.
imum sunlight according to the demands of the
region.

B. Clustering to Permit Use of Efficient Heating and
Cooling Systems
1. The comprehensive plan should provide for
clustering of buildings so that centralized heating
and cooling facilities can be used.
2. The comprehensive plan should provide for in-
dustrial parks where compatible industries can
locate so that one industry can use the waste heat
generated by another.

Appendix
Following are excerpts from Energy Conservation and
Transportation Goals and Policies which were adopted in
January 1976 by the Lincoln, Nebraska, City Council and
the Lancaster County, Nebraska, Board of Commissioners
for use in the development of a comprehensive plan,
Growing out of an energy conservation workshop held in
September 1975, and recommendations of both a citizen.
based Goals and Policies Committee and the local plan.
ning commission, the twe resolutions contain some of the
most comprehensive land use/energy conservation guide-
lines the ECP staff has seen since beginning research on
energy conservation and land use a year ago. The Goals
and Policies are specifically applicable to the Lincoln-Lan-
caster County area, but are included here because many
ideas contained in the Resolutions may be suggestive for
other localiiivs interested in promoting energy-efficient
land developynent. Some guidelines contained in the
Resolutions are discussed more fully in later chapters of
this handbook.



ENERGY GOALS AND POLICIES ADOPTED BY THE LIN-
COLN CITY COUNCIL BY RESOLUTION A-62436 ON
JANUARY 26, 1976, AND BY THE LANCASTER COUNTY
BOARD OF COMMISSIONERS BY MOTION ON JANUARY
27, 1976, AFTER A JOINT PUBLIC HEARING ON JANU.
ARY 26, 1976, IN THE CITY COUNCIL, CHAMBERS. COUN-
TY-CITY BUILDING.

PREFACE: All energy goals and policies should be weighed
carefully against the gaals and strategies developed to prevent a
negative employment or economic effect as well as any adverse
effects upon the community as a whole,

ENERGY
IMPLEMENT THE CONCEPT OF STEWARDSHIP AND CON-

SERVATION

REGARDING THE UTILIZATION OF EX-

HAUSTIBLE ENERGY RESOURCES. INCLUDING THE iM-

PROVED EFFICIENCY OF THE DEVELOPMENT OF LAND

AND SUPPORTING SYSTEMS, AND PREPARE FOR THE

CONVERSION TO NEW ENERGY SOURCES AS TECH.
- NOLOGY AND FINANCIAL FEASIBILITY PERMIT,

Q

E
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ENERGY SUB-GOAL 1: LAND USE

Regulate the use of land and encourage the use of urban
design so as to minimize the demand for energy consumption
and maximize the effectiveness of energy eonsumed.

POLICIES

]
1. Regulate the use of tand so as to provide higher density res-
idential facilities in proximity to the Lincoln Center and
other major activity centers,
2. Encourage the development of fewer and more intense
multi-purpose centers and their concentration as opposed to
the seattering of sueh activities in order to provide oppor:

"tunity to eliminate or substantially reduce auto travel.

3. Eneourage people to live in proximity to activity centers
and particularly their place of employment.

4. Emphasize the revitalization of the Lincoln Center and the
rehabilitation or redevelopment of established neighborhoods
neir the Lincoln Center.

5. Encourage radial or concentrie growth about the Lincoln
Center with new development to north. west, and south.
When the objectives establishing growth areas to the north.
west, and south have been suhstantially developed. growth to
the east into Stevens Creek watershed area may be pursued.
6. Encouruge land use arrangements and densities that facili-
tate energy-efficient puhlie transit svstems.

7. Encourage existing and future industries to eonserve
energy and improve energy efficiency.

8. Encourage site planning and designs which reduce demand
for artificiai heating. cooling, ventilation, and lighting.

9. Encourage the investigation of energy eonservation and
improved energy efficiency possibilities of eentralized heat-
ing and cooling furilities serving building complexes.
ENERGY SUB.G)AL 2: TRANSPORTATION

Plan. design, and manage a coordinated system of publie and
private transporation programs and facilities which maxi-
mize passenger and freight miles traveled per unit of energy
consumed.

POLICIES

1. Provide the facilities and programs for inereased utiliza-
tion of puhlie transit, earpooling, and hicvele and pedestrian
systems,

2. Reduee the need for and utilization of the private auto.
mohile.

3. Continue to improve the effectiveness of existing and

14

future roadways 50 as to minimize unnecessary energy con-
sumption by improving circulation through engineering pro-
cedures and roadway improvemnents.

i

. -~ *

ENERGY SUB-GOAL 3: COMMUNITY FACILITIES

Exhihit governmental leadership and innovition related to
the conservation and efficient utilization of energy for com-
munity facilities and services.

POLICIES

1. The location. design, and operation of community faeilities
such as sehools, churehes, libraries, reereational faeilitios,
university facilities. and othef public buildings should en-
courage energy conservation and efficient energy utilization
by such means as multi-purpose or joint uses.

3. All public lighting systems should be designed and oper-
ated to efficiently utilize energy without sacrificing puhlie
safoty,

’

ENERGY SUB-GOAL 4: BUILDING DESIGN

Encourage the design and construetion of buildings and
building complexes so as o effectively utilize all energy
SOUrees.

POLICIES

1. Building design and orientation should strive to effectively
utilize natural lighting and reduce the effeets of exposure to
extreme weather conditions, thereby reducing the need for
meehanical heating, cooling, and ventilation.

i} i}

4. Landscape materials should be utilized effectively to
reduc: the adverse effeets of weather conditions.

L]

6. Buildings should be designed and huilt to utilize waste heat
to reduce the demand on public utilities.

TRANSPORTATION GOALS AND POLICIES ADOPTED BY
THE LINCOLN CITY COUNCIL BY RESOLUTION A-62436
ON JANUARY 26, 1976, AND BY THE LANCASTER COUN.-
TY BOARD OF COMMISSIONERS BY MOTION ON JANU-
ARY 27, 1976, AFTER A JOINT PUBLIC HEARING ON
JANUARY 26, 1976, IN THE CITY COUNCIL CHAMBERS,
COUNTY.CITY BUILDING.

PREFACE: Ail transportation goals and policies should be
weighed carefully against the goals and strategies developed to
prevent a negative employment or economie effeet as well as
any adverse effects upon the community as o whole.

TRANSPORTATION

PLAN. DEVELOP, AND MAINTAIN A COMPREHENSIVE,
BALANCED, INTEGRATED, SAFE, AND EFFICIENT
TRANSPORTATION SYSTEM, INCLUDING BOTH
FACILITIES AND PROGRAMS, TO ENSURE MOBILITY
FOR ALL SEGMENTS OF THE POPULATION, TO ENSURE
THE SOCIAL, ECONOMIC, AND ENVIRONMENTAL WELL
BEING OF THE RESIDENTS OF THE AREA, AND TO BEST
EFFECTUATE THE DESIRED DEVELOPMENT PATTERN.

TRANSPORTATION SUB-GOAL 1
Provide and maintain a system of roads, streets, and high-
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ways relating to both present and anticipated land uses, that
will allow the continued adequate multi-modal movement of
people and goods. while incurring the least social, economic.
‘and environmental harm to residential neighborhoods, ac-
tivities. and land uses.

POLICIES

1. Provide assistance, through public resources, for the exten-
sion of major streets and roads only to those areas where
growth is desired. as shown in the Comprehensive Plan, and
refuse assistance for v-ssible development where growth is
not desired without irhibiting necessary rural functions,

2. Agsistance through public resources should not be provided
in such a manner as to encourage the leap-frogging of large
vacant areas in order to reach proposed areas of development.

- - *

TRANSPORTATION SUB-GOAL 2

Encourage arrangements of land uses that facilitate the ex:
panded use of non-auto modes of travel, the increased occu-
pancy of autes. or the use of energy-efficient forms of
transport as an integral part of a transportation system
which provides for the adequate movement of people and
goods while maintaining the quality of the living and work-
ing environment.

POLICIES

1. Encourage the concentration of major employment and ac-
tivity eenters, particularly in relation and proximity with
higher density residential areas, :n order to facilitate shorter
travel distances. the use of non-avto modes of travel, and/or
the inereased occupancy of autos. Encourage people to live in
proximity to such activity centers, particularly their place of
emplovment.,

2. Public investment should be directed toward encouraging
projects that will effectuate the development of land use ar.
rangements that contribute toward the multi-modal move.
ment of people and goods. minimize auto trips. or promote the
use of transit,

3. Compatible business and residential uses should be ar-
ranged and designated in multi-purpose regional centers so
as to encourage walking, biking. or transit usage and to elimi-
nate or reduce the need for vehicular travel between destina-
tions.

4. De-emphasize vehicular movement on primary pedestrian
streets in the Lineoln Center while improving amenities,
safety, and environment for the pedestrian to the extent that
consideration is given to the prohibition of auto travel on
these and such other streets as necessary to constitute an
autofree pedestrian zone.

5. Encourage the development of long-term parking, served
by publie transit, in the perimeter of the Lincoln Center and
discourage long-term parking within the eore of the Lincaln
Center,

6. Encourage development of parking near the perimeter of
the urban area to serve the Lincoln Center with express
buses.
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TRANSPORTATION SUB-GOAL 5

A system of bikeways and walkways should be developed
which would provide convenient and safe movement of non-
motorized traffie.

POLICIES

1. Dcvélop an ovc{all system of trails and bikewayvs which
would include bicycle lanes on specially marked streets as
well as bicyele and hiking trails in linear parks.

2. Provide convenient and safe bicycle routes connecting the
Lincoln -Center and other major activity areas, particularly
the University of Nebraska campus. with adequate provision
for parking,

.
- - .

4. Provide a system of sidewalks to enable safe, direct, and
convenient pedestrian access to all areas of the community.
5. Eneourage an integrated system of skywalks in the Lineoln

Center to reduce pedestrian-auto conflicts and to provide a
convenient alternate level of pedestrian movement.

Readers of ECP Report are encouraged to comment on
this draft. The following list of questions is suggestive of
the kinds of comments we hope to elicit.

1. Are there any factual errors in the chapter?

2. What problems (legal, economic, social, political, en-
vironmental, or others) do you foresee with any of the spe-
cific strategies which are discussed?

3. Have you had any personal experience with any of
the suggested strategies? What are the strengths and
weaknesses of the strategies in practice?

.. 4. What changes could be made to improve any of the
strategies? What points are in need of further develop-
ment?

5. Are there any strategies or information which have
been omitted? Where can we find more information
about the strategy?

6. Do you see any contradictions within the chapter or
trade-offs which should be made more explicit?

7. Do you have any comments concerning the ap-
proach, emphasis, or other matters which would improve
the chapter?

Please address your comments to: Corbin Crews Har-
wood, Environmental Law Institute, Energy Conservation
Project, 1346 Conneccticut Avenue, N.W., Suite 620,
Washington, D.C. 20036.

The writing of this draft chapter was financed under a
grant from the National Science Foundation.The contents
of the chupter do not necessarily reflect the views or policies
of the National Science Foundation or the United States
Government.
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FEA Issues Guidelines' for State Feasibility Reports

On February 20, 1976, the Federal Energy Administration issued final
guidelines for the preparation of state energy conservation feasibility reports
pursuant to §362ta0 of the Energy Policy and Conservation Aet (ECP Report,
Number 4, January 1976). Because of the importanee of these regulations to
our state government readers, we are publishing the full text of the regula-
tions as they appeared in the February 26, 1976, issue of the Federal Register.

State Energy Conservation Feasibility Report Guidelines
10 C.F.R. Pt. 420. 41 Fed. Reg. 8335 (Feh. 26. 1976)

On Jinuary 27 1976, the Federal Energy A
mustration (FEA 1ssued a0 notiee of proposed
rulemaking 41 FR 4298, Banwary 29, 19760 to ex
tablish Part 420, Chapter 1 of Title 10, Code of
Federal Regulations, to ismplement o progrium for
State energy conservation plans, This propusal wis
issued pursuant o Part C of Title 11 42 U S C
6321614260 of the Energy Policy and Conservation
ActrActr Pub Lo94 163 Asa first stepinsuch im
plementation, FEA proposed guidelhnes for the
preparation of  State energy conservition
feasibility reports, pursuant to section 36200 of the
Act 2 U S 632200,

Comments on the proposed regulanons were in
vited from anterested persons by February 1,
1976, and w public hearing was scheduled for the
siume diate In response to the notice, 134 commients
were received by FEA The puhlhic bearing wis can
celled due to the Lack of sufficient public interest in
presenting oral views The final regulations prov
mulgated here contiun revisions to the proposed
regulations which reflect FEA'S consideration of
the comnments as well as other infurmation avala
hle to FEA

Some of the comments requested further gaid
ance on recordkeeping than was provided in pro
posed 3420 2 Accordingly, §420.2 has been
amended to provide expressiy that recordkecping
shall be an aceordance with Federad umform ad
minstrative  requirements for grantsanaod to
State governments, as set forth in Federal Manage
ment Cireular 747 (34 CFR Part 2560, and any
further requirements which FEA might 1 the
future establish to assist the States in applying
Federal Management Circular 74 7 to the progriam
for State cnergy conservation plins

Proposed $420.25h20 provided that : request
for an extension of time for the subnussion of
State energy conservation feasibility report should
be made within 80 days after the effective date of
the reguladion One comnment receved by FEA
pernted out that there may be difficulties oxpert
enced by the States in mecting this deadhine and
sigtested thut the period of time he extended to
120 days. FEA helieves that 120 days 1s exeessive
and that 4 moenths, coinciding with the sttutory
date for subniission of the report itself, s suffieient
time to allow a State to deternne i an eXtERsIon I
nesded  Accordingly, the final veplion of
§420.220 b2 provides for a 3 month pertod within
which o request for an extension shall e mare.

The proposed regulations made relerence in
§420.24 1 the allocation of up to $5 nullon, subijert
to the appropration of fusds, in order to assist the
States 1n the development of State energy conser
viton plans. Reference to this amount has been
deleted in the final peguliations sinee hudgetary
considerations on funding levels and program
design await final deeision in the context of the
submisston to the President’s budiget und action
thereon by the Congress, Conforming nmendments
have been made by deleting proposed
$8420 23bn ) and ©2) and 420,24t 10 compert
with the fiuet that Federal budget decisions are not
vet finul,

Proposed 3420 24 also provided that the finan.

crd wssstance to the States for the development |

D State energy conservatin s e sdiocaied o th -

hisis of Bty porcent @nodes vme 2 the Stitee
cqually and Aifty percent a viiaed on the Gsts of the
State popatation as specified i the 1970 U S, Cen
sus A comment recewved by FEA <uggested that
the tost recent census estimate he utilized FEA
has adopted this suggestion aad the final version of
4202400 provides for the utilization of the census
asofuly 11973, the niost recent consus estimate
avaluble for alt jurisdictions

In consideration of the toregoing, Chapter 11, Th
tle 10 of the Code ot Federal Regulidions s
amended by estabhshing Part 420 2< st forth
below. effective immediately

Issued 1t Washington, DO, February 20, 1976

Divid t3 Wilson,
Acting General Counsel,
Federal Energy Administration

Chapter 11 is amended by establishimg Part 420
to read s follows

Subpart A—Goneral Provisions

Ser
A2 F - Purpose and scope
4202 Recordkeeping
subpart B —~Definitions
42011 Definstioes
Subpurt C—Staie Energy Conservation
Feasibility Report Guidelines
42021 Purpnse and scope

420022 Subnussion of State CNergy conservation
feasibility reports

420 23 Contents of State CRerEy conserviltion

feasibaiity reports

420 24 Finveneal assistance

420025 Technical assistanee

AUTHORITY  BEnergy Pohey and Conservation

Act. Pub, 1. 93 163, Federal Energy Adminstra

tion Actof 1974, Pub 1 93 275 KO 11790, 39 FR

ERTEH

Subpart A~General Provisions
$420.1 Purpose and scope.

This part estahlishes the procedures and wuide
Iines f FEA for the implementation of Part Cof Th
the HE 42 U S ¢ 6421 63260 of the Encrgy Pohey
und Conservation 'Act (Pub 1 94 163, which os
tablishes i program for State CRerEY coliservation

lans.
¥420.2 Recordkeeping.

Exch recipient of Foderal finanewl assstanee
under this part shall keep such records as FEA
shall require, including records which fully dis.
close the wmount and disposttion by each reciprent
of the proceeds of sueh assistunce, the total vost of
the project or program for which such assistinee
was iven or used, the source and umount of funds
for such progects or programs not supplicd by FEA,
and such other reenrds as FEA determines neces.
sury to fecilitate in effective audit and perfor.
mance evialuation Such recordkecping shall be i
accordance with Federal Management Circular
74704 CFIC Part 2560 and any further require
ments which may be established by FEA

Lo

Subpart B—Definitions
$420.11 Duvfinitions,
For purposes of this part —
“Act” means thé Energy Poliey sl Conserva
tion Act tPub, L. 94163 )

CFEA™ means the Federal Fuergy Admimistra.
tion_acting through cither its Adunmisteator or the
delegate of 1ts Admimstrator

“State” means each of the 50 States, the District
of Columbia. Puerto Rica. Guam, Amerscan Samoa,
the Virgin Islands. and the Trust Territory of the
Pacific

Subpart C~State Encrgy Conservation
Feasibility Report Guidelines
$420.21 Purpose and scope.

This subpart preseribes gindelines applicuble to
the preparation of State energy conservation
feasibility reports 1t also provides for technienl
and financinl assistance to the States in the devel
opmient of State energy conservition plans
$420,22 Submission of State eNergy eohserva.

tion fensibility reports.

S0 FEA shall mvite the Gavernor of each State to
submit o State energy conservation fensibility
report to the approprinte FEA Regional Adinans-
triator

thr I crder for a State to be eligible to reeeve
manciil assstance pursuant o this subpuart for
the development of 4 State energy conservition
plan_ its Governor shall subnut a State energy con
servation feasibihity report to the appropriate FEA
Regional Adnunistrator within three months after
the effective date of this subpart, unless an exten
son of tine s granted by FEA pursmant 1o
paragraph iy of this section.

U3 AD extension of'tine for submission of i Stite
ererdy conservatton feasibility report may be
uranted (f FEA determines that participation by
the State submitting such report s hkely to resalt
mnsinificant progress toward achieving the pur
poses of the Act A request for an extension pursu
ant tn thas subparagraph shadl he madoe to the ap
propriate. FEA Regonal  Administrator within
three months after the effective date of this sub

uirt
§420.23 Contents of State cnergy conservation
feasibility reports,

A State energy conservatson feasibnlity report, to
he submatted tn accordance with forms and 1n
struetions provided by FEA, shall include ~

far An assessmoent of the feasibility of establish-
g a4 State energy conservation goal. which woal
shall consist of a reduction, s a resalt of the imple
mentation of n State energy conservation plan, of &
pereent or morean the total amount of energy con-
sumed in the State in the vear 1980 from the pro
Jected energy consumption for the State in the year
1980,

thi A proposal for the development of a State
raergy conservation plan to achieve the Stute
vnergy conservation goal.

§420.24 Financial assistance.

Suhject to the appropriation of funds authorized
by section 365td) of the Act 42 USC 6395 dn,
urant funds may be made ihle to assist the
Statesn the development of State CNETEY conser-
vation plansan accordance with the following for
mula -~

ta? Fifty percent of such funds shall e divided
among the States equally. and

th) Fifty percent shall be divided on the basis of
the resident population of the States as of July 1,
1973, as reported by the U S Department of Com
neree. Bureau of the Census, in “Current Popula
ton Reports.” Series P25, nuinbers 520 and 603,
§420.25 Technicnl assistance,

At the request of the Gavernor of any State. and
subject to the avinlabihty of personnel and funds.
FEA shall provide information and technical nssis
tunce m the preparation of State «nergy conserva
tton {eisthibty reports

. Pt
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Government Procurement of Recycled Goods:
A Review of Problems and Prospects

We are surrounded by a host of memorials to the use of
depletable energy. Virtually every item produced in this
country embodies a variety of energy inputs. This is true
even though the item, once produced. dees not require
energy to function. Energy investment in a given item in-
cludes energy consumed (1) in extracting or harvesting
component raw materials, (2} in refining those materials,
3}in fabricating the finished item, and (41 in transporting
the components and the finished item along the route
which ultimately leads to the user.! 14

A state or local government seeking to reduce these
energy investments could focus either on the muiltiple
steps where encergy is invested in a given item. or on the
item itself. In the former case. the government might
try to curtail energy use in various industries, such as
mining. lumbering. refinement, manufacturing. and
transportation, by regulation or taxation Regulation,

hewever. might encounter federal preemption obstacles’

since many industrial activities are federally regulated.®
Furthermore, both regutation and taxation, when wielded
by a single state or local government, may have the un-
desirable effect of eausing industries to relocate in other
jurisdictions which. kave lower taxes and less regulation,
Choosing to focus on the ttem itseif, a government could
modify its procurement policy to favor the purchase of
items which embody less energy cost, other things being
equal. Such a poliey would avoid the problems of federal
preemption?® and, except “for local preferences, would
have a minimal effect on industrial siting decisions.?
Before a gevernment purchasing agency can modify its
procurement policy. it must determine which items em-
hody lower energy costs. While it is possible to trace the
production of particular items submitted by competing
bidders and add up all the energy inputs, it would be diffi.
cult to verify precisely such calculations. This lack of pre-
¢ision in bid cvaluation could cast doubt upon the in-
tegrity of the entire procurement process. Furthermore,
an attempt to determine the level of energy investment in
a given item would involve significant administrative
costs —probably higher costs than a small government
could bear or a low dollar volume procurement would
justify. One way to overcome these problems is to evalu-
ate items according to generalized characteristics from
which the amount of their energy investment can be ex-

1. See Michael Gerrard. Diselosure of Hidden Enenyy Demands: A New:
Challenge for NEPA, 4 Envir. Affairs 61111975
2. Spe The Presmption Doctrine: Shifting Perspectives on Federalism, 75
Cola. L. Rev. 623 119751 and Engdahl, Preemptice Capability of Federal
Power, 45 Colo. L. Rev. 37 (19730

3. Note the express exemptions of state procurement standards from
federal preemption in §3301 and 327ter of the Eacrgy Poliey and Conser-
vation Act. P.L. 94163 (December 22, 1975,

4. lacal preferences are arguably unconstitutional as barriers toan-
terstate commerce. See Countil of State Governments, State and Local

Government Purchasing thexingtn? Ky Couneil of State Governments,
19751 at p. 9.4
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trapolated with reasonable certainty. One produet
characteristic which indicates the extent of energy in-
vested in a prud.ucl is its composition . ¢, whether the
product is fabricated from virgin (primary) or recyeled
{sccondary) materialsh ,

The use of recyeled. as opposed to virgin, materials in
fabricating products provides a virtual guarantee of
energy conservation, The potential savings is approx.
imately the difference between the energy invested to ex-
tract, harvest, and refine component primary raw mate:
rials and the energy invested to recover the secondary
materials. One recent study done for the Ford Founda-
tion's Energy Policy Project concluded that recovery of
ferrous metals, aluminum. aud copper from urban scrap
would result in energy sevings of 86%, 96%. and 91°%,
respectively.?

The substantial energy conservation potential of recy-
cling and its potential for conserving natural resources
and reducing solid waste make the acquisition of producets
fabricated from recyeled materials a very attractive pur-
chasing strategy. To implement the strategy, a govern-
ment could develop product specifications which require
certain produets to be fabricated of recycled materials to
the maximum extent practicable.

Four questinns face governments which are consider-
ing such a strategy:

e Do existing purchasing specifications preciude the
use of reeveled materials?

® Are the costs involved sufficiently low to make this
strategy practical?

e Does limiting government purchases of a particular
product to items containing recycled materials so
limit the number of bidders as to interfere with com-
petition?

e What is the maximum practieal level of recycled ma-
terial content for each type of product?

Although each government must answer these ques-
tions for itself. the following discussion will highlight
some of the factors governments should consider in arriv.
ing at their answers.

Existing Specifications

Guidelines for procurement by the federal government
of products that contain recycled material, issued re-
cently by the U. S, Environmental Protection Agency
(EPA). state that. in general, purchasing specifications
do *. .. constitute a barrier to increased resource recov-

5. Willinm F. Franklin. David Bendersky. William R. Park and Rohert
G. Hunt, "Patential Energy Conservation from Recyeling Metals in Ur-
hun Solid Waste” in The Enengy Conservation Papers. od. Robert H.
Willinms (Cambridge, Mass : Ballinger, 1975 at p. 172,

1
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ery because recycled materials are often excluded.™
Although made in reference to federal specifications, this
statement probably applies to many state and local spee-
ifications, for federal practices often serve as models for
other jurisdictions.

Specifications which prohibit the use of reeyeled mate-
rials reflect our society's preference for new, as opposed to
used. materials. The justification for incorporating this
preference into purchasing specifications is coneeivably
to proteet governments against.receiving sub-standard
products. In many cases these specifications are un.
necessarily stringent. Thus, in the context of present-diy
shortages governments should re-examine existing spec
ifications and balance the need for protection against
the need for conservation of energy and other resources.
Specifications should he examined for ANy express
prohibitions on the use of reeyeled materials and also for
performance requirements which are so stringent as to
limit unnecessarily the reeveled material content.” In ad-
dition to revising specifications to eliminate these tvpes of
barriers, specifications should be amended to require the
inclusion of the maximum practical amount of recyeled
material,

Costs

The administrative costs of purchasing reeveled goods
include not only the costs of re-examining and revising
speeifications, but also the costs of determining the max-
imum  practicable level of reeyeled material content.
These costs will arise carly in the implementation proeess,
but once they are incurred. few administrative costs at.-
tributable to this strategy will remain.® The magnitude of
these costs will vary from government to government.
and if a government discovers these costs are too great to
incur all at once, it may implement the strategy in stages.
For example. « certain number of specifications could be
revised each year. starting with the ones for the most
energy-intensive products, until all were revised.

With regard to costs of reeyeled, as opposed to virgin,
materials, it should be expected that recyeled materials
will often eost more, which means that a government im.
plementing this strategy will have to pay a higher pur-
chase price for its acquisitions. Temporarily paying these
higher prices is necessary, however, to reverse the pre-
vailing practice of throwing away materials which might
have been reeyeled. This practice arose as a result of the
abundance of energy and other raw materials in the re
cent past. and government policies have reflected, and
often reinforeed. this practice.? Now, even though natural

6. 41 Fed. Reg 2356 WJanuary 15, 19761 See also Guidelines Tssuoi
Pursuant to the Solid Waste Dispasal Act, 6 ELR 10044 (19767 aud Ka
vironmental baw Institute, Federal Encironmental Law, od. Frica 1.
Dolgin and Thomas P. Guilbert 1St Paul. Minn: West, 19747 at p. 1304,

To41 Fed. Reg. 2357-38 vlanuary 15, 1976

K. Costs which will recur inelnde those of periodically reviewing the
spectfications onee they arc initinhly revised This cost 1s not viewed s
particularly burdensome, since some forms of specificition review <hould
be periodically undertaken 1 any case

9. Ser Federal Tax Policy Hlas Only Modest Impact on Recveling, En-
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resources are dwindling, market forces and institutional
supports still reinforee the use of virgin materials. As
more and more natural resources Gincluding energy) are
depleted. this situation will gradually reverse itself. In the
meantime, however, vast quantities of irretrievable
resources may be lost. A government's role in this prob-
lem is analogous to fighting a fire. The fire will eventually
cease to burn whether or not it is fought. but fighting the
fire determines how much is consumed by the flames. In
like manner. this government purchasing strategy can
help preserve natural resources until such time as the
market places greater value on reevelable materials.
Government efforts may determine whether there is any-
thing left to reeyele when this time arrives.

Generally, governments seeking to purchase products
incorporating reeveled materiuls will have to pay a pre-
mium, but in some situations products containing re-
evcled materials will actually cost less in the long run
than those containing primarily virgin materials. As dis
cussed above, specification review should include a seareh
for product performance requirements which are so
stringent that they unnecessarily limit the recycled mate-
rial content of products. When such stringent require-
ments are discovered and relaxed, the government may
realize cost savings from the introduetion of recyeled ma-
terials into production. For example. the ¢nergy cost siavy-
ings of using recycled materials may be so substantial

that manufacturers will be compensated very rapidly for .
costs of altering production practices. Having recovered

these costs, manufacturers could pass through the energy
costs savings to suppliers, and hence to the government,
in the form of lower purchase prices.

Interference with Competition

The impact on competition of limiting purchases to pro-
ducts containing reeycled materials must be considered

on a product-by-produet basis. Obviously. competition is of

utmost importance to the purchasing process, and spee-
ifications often eritically affect competition.!® Each pur-
chasing ageney must ask whether potential suppliers of a
particular product will be deterred from submitting bids
because they are required to fabricate the product in part
from recycled materials. The answer to this question will
depend upon a number of variables. Major factors include
the availability of recycled materials to potential sup-
pliers, the ease Yor difficulty) with which the use of these
matertals can be incorporated into existing production
routines, and the volume of government purchasing for
particular products. This last factor —volume—may be

rironmental Lau Institute Study Coneludes, 6 ELR 10041 (19761 This ar-
tiele sets out a variety of government policies which appear to fiuvor the
ust of virgin raw materials over recveled materils and which therchy
increase the cost of recyeled materials relative to vigan materials,
These policies include freight mates, source labeling requirements,
former federal procurement policies. federal mineral discovery policy,
and municipal waste removal subsidies,

160, For discussions of impediments to competition and of the in
trcacies of specification writing. see The Counerl of State Government s,
State and Laocal Government Purchasig (Lesington, Ky.: The Couneil of
State Governments, 1975 at pp. 71-7.10 and 11.1 and 11,12,
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the determinant of whether small jurisdictions adopt this
strategy since producers cannot be expected to alter their
production processes significantly without an expeetation
of large sales.

If it is determined that the purchasing volume of a
single government for a particular item is too low to gen-
erate strong bidder response to revised specifications,
then it may be desirable for several jurisdictions to enter
into a cooperative purchasing arvangement. The Council
of State Governments points out that one reason for such
arrangements is . . . to try to create a demand large
enough to encourage the manufacture of new or modified
products which are not otherwise commercially availa
ble.* Thus. cooperative purchasing is a valuable eol-
lateral strategy which could greatly facilitate the imple
mentation by small governments of any purchasing
strategy which requires market leverage,

Maximam Practicable Level of
Recycled Material Content

In order to purchase recveled materiid, a government
must determine the amount of reeveled material that spee-
ifications for a given product should require. Obviously.
the need for this determination arises only after a govern-
ntent has decided that suppliers will respond to revised
specifications. The EPA guidelines suggest the following
eonsiderations for determining the masimum practicable
level of recyeled material content:

o product performance characteristics,

1 dad p 141 Note also that the National Institute of Governmen
tal Purchasing, 1001 Connecticut Avenue, NW. Washington, DO
20036, 1s activelv enpaged in assisting local governments to participate
in cooperative parchasing arrangements,

o recycled material supolies, and

o material and product costs.'?

These three factors, particularly the second one, will
often determine, without any other consideration, the
maximum level of reeveled material content. An addi-
tional, highly important factor. especially for small
governments, will be the relative absence of vigorous
competition for state and loeal, as eompared to federal,
government purchasing.'*

In conclusion, while some state and local governments
may initially decide that the benefits of this strategy do
not outweigh its costs, means of cutting the costs are
available for governments that implement this technique.
Some smaller governments may join cooperative pur.
chasing arrangements to break down barriers to im-
plementation. In addition, hmiting application of the
strategy to a selected group of energy-intensive products
nuy reduce costs to it level which ean be borne by smaller
jurisdictions. Because the potential of recyeling for con-
serving energy and other natural resources and for reduc.
ing solid waste is great, governments which implement
this strategy will make a significant contribution toward
solving multiple societal problems. Not only will they
achieve direct energy savings by redueing the energy in.
vestment in the products they purehase, but they will also
stimulate the demind for resource reecovery and will set
an example {or the private scetor

12 41 Fed Rego 20950 vhanuary 15, 197465

13, Agaun, thas lack of vigorous competition i~ due to the relatively low
volume of purchasing for 4 single state or local government as compared

with the federal government tExceptions should be noted i the case of
Barge <tites, such as Now York and Californi, and Targe cities)

Lowering Transit Crime May Save Energy

Shifting travelers from less energyv-efficiens wuto
mobiles to more energy-efficient transit vehiwies is an o=
sential energy conservation measure. During peak trivel
periods the average auto carries 1.4 persons and con-
sumes 16 times more fuel per passenger miie than an ur-
bian bus carrving an average of 75 passengers. Unfor-
tunately, however, today's travelers are using transyt for
less than 3 percent of their urban trips. Travelers reject
transit because its costs—in terms of time, money, and
guality of service—are higher than those for the auto,

One element of the higher cost of using transit is the
increased exposure to crime which occurs when a traveler
shifts from his private car to mass transit. The inereased
exposure is the result of the additional time transit tra-
velers spend getting to and waiting at transit stops, as
well as the additional time spent riding. and the lack of
privacy while on transit. Furthermore, transit travelers
have no control over their route. which may go through
high crime areas. In contrast. traveling by auto not only
eliminates the time getting to and waiting at transit
stops. but it also prevides a secure compartment which

18 ECP Report March 1976

can be locked. Traveling companions ean be chosen to
limit expostre to erime. In addition, auto travel provides
the opportunmity to selert the safest and shortest route. Be-
tween the two extremes of high exposure to crime pre-
sented by publie transit and low exposure to crime offered
by private autos lies para-transit, such as taxis, carpools,
and jitneys small buses that carry passengers over a
regular route according to a flexible schedule!. These ride-
sharmg transportation modes retain some flexibility for
the selection of companions and routes and provide the
seeurity of locking compartiments.

Description of Transit Crirme, 1t is estimated that be-
tween 33.000 and 39.000 eriminal ineidents, exeluding
vandalism, occurred on public transit in 1971, Generally,
the problem of transit crime appears more serious for rail
thuan for bus transit. partly hecause rail transit does not
have a driver in each vehiele to discourage crime. For ex-
ample, a study of Chicago's transit system” indicated that

1 Crime and Vandadi=m i Puhlic Transportaton.” Transportation Re
séarch Record No 487 pp. 1 121978
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75 percent of all transit crime occurred on the rail system.

The Chicago study also found that robberies accounted
for 75 percent of the rail transit crime and assault and
hattery the remaining 25 percent. The majority of the
Chicago transit crime occurred in transit stations. Inei-
dents occurring on rapid transit vehicles comprised less
than 33 percent of the robheries. and less than 50 pereent
of the crimes against persons. By time of day. robheries
were most frequent during off-peak periods. while
assaults were most frequent during peak .imes. Although
the Chicago study did not differentiate between crimes
against passengers and drivers, another study suggests
that most assaults oecurring on bus systems are against
drivers? Most driver assaults arise from driver-passenger
altercations, and their frequency appears to rise as the
fai 2, zone, and transter structure becomes more complex.

The Chicago study concluded that the risk of exposure
to crime is considerably less for transit use than for the
city of Chicago in general. This was based on the fact that
the community of transit users experienced a robbery
rate only one-third of that for the city s a whole. How-
ever. a subsequent investigation 3 noted that transit tra-
velers are exposed to transit crime for shorter periods
than they are exposed to gener:! crime. Allowing for this
different length of exposure, it appears that the risk of
being involved in transit crime could be at least twice as
great as the danger of being a victim ol non -transit crime.

Yet. correcting for the different length of exposure is

not enough. The relevant comparison for exposure to
transit crime is not expostre Lo crime in general, but ex-
posure to crime when making a comparable trip by auto
or other non-tranzit mode. The choice facing a traveler is
how to make a particulur trip: hy transit. auto, or other
mode. When making this choice, the traveler will com-
pare the costs. including crime exposure. of each mode.
While exact figures are not available for comparing tran-
sit crime te 2uto crime, it is.clear that the risk of auto
crime is considerably less than the danger of transit
crime.

In addition to failing to recognize that the mest useful
comparison of transit crime is with auto crime, existing
studies of transit security often fail to distinguish between
passengers and drivers as victims; attitudes of users and
non-users of transit: and attitudes of captive and non-cap-
tive users. For example, it is net particularly useful to
record a person’s opinion that transit crime does not deter
transit use, if the person providing the opinion is a captive
transit user.

Effect of Crime on Ridership.While it. is clear that tran-
sit crime has an adverse effect on transit ridership, the
magnitude of the effect is not known. Studies in five cities
of public attitudes toward transit crime produced the fol-
lowing findings:

2. Metropolitan Washington Council of Governments, Citizen Safety and
Bus Transit, p, 5311974).

3, American Transit Association, Vandalism and Passenger Security: A
Study of Crime and Vandalisrn an Urban Mass Transit Svstems in the
US. and Canady, prepared for US. Dept. of Transp. Urhun Mass
Transp. Admin., pp. 116 and 11-17 (1973,
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¢ In Milwaukee transit crime was not related to bus

ridership.

o In Washington, D.C., transit crime was a probable

influence on bus ridership.

® [n Baltimore a slight decrease in ridership followed a

transit crime but was not necessarily caused by the
erime. '

® In Cleveland a decrease in ridership was positively

attrihuted to a transit crime,

¢ In Chicago, transit crime was not a major influence

on ridership, though coneern for personal safety was
a major influence with at least some rapid rail
users,?

Because of the high priority our political svstem ac-
cords, personal security, it may be enough for policy
makers to know that transit crime exists and that it
deters some people from using public transportation,
However, for the public administrator who is concerned
with the narrower issue of conserving energy in transpor.
tation. two key questions remain unanswered. First,
energy planners must know how transit crime and
vartous methods for controlling it are perceived by single
occupant auto users, for it is by shifting these auto users
to transit that the maximum enerygy will be saved. Sec-
ond. transportation planners must be able to rank the
strategy of reducing transit erime with other pussible
transit improvement strategies to  determine which
strategy will attract the most single occupant auto users.
While a ranking does not vet exist, transit planners can
eliminate a great deal of crime exposure merely by reduc-
ing total door-to-door travel time. a strategy which is also
Justified on non-crime grounds. For example, measures
which reduce the time spent waiting at transit stops will
decrease opportunities for crime, Measures could include
more frequent service, better scheduling information, and
more reliable service. Knowing when a bus or train will
arrive allows travelers to minimize their exposure, Simi-
farly, improved para-transit feeder service would reduce
access time. thereby reducing crime exposure. Finally., ex-
press service would decrease the time spent riding on
transit. with an accompanying reduction in crime ex-
posure.

Specific Recommendations. In addition to reducing total
door-to-door travel time, several discrete measures can be
implemented to control transit crime. First, a more even
distribution of passengers between peak and off-peak
periods appears to have potential for reducing crime. As
noted earlier. robberies occur most frequently during off-
peak periods when few fellow travelers are present to
deter the crime. An increase in off-peak transit use
should act as a deterrent to robberies. On the other hand,
assaults occur most often during peak congestion and in-
deed. may be contributed to by crowded conditions aboard
transit. vehicles, as would be the case with driver- passen-
ger assaults. Accordingly. reducing congestion on buses

4. Summanzed in "Crime and Vandalism in Public Transportation,”
supra, n. 1, at 27,
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would alleviate the friction and confusion which provoke
assaults, Measures for distributing passenger loads in-
clude peak-period pricing (i.e. higher fares for rush hour!
and flexible work time, It must be noted. however. that
peak-period pricing may contribute to the complexity of
the fare system and may temporarily increase the possi-
bility of driver-pussenger disputes. Of course. a more
even distribution of passengers can be further justified on

- the separate ground that it allows ridership growth with-

out necessitating capital expenditures for new equipment.

Additional recommendations for combating crime in-
clude providing free transit to off-duty police, fire and
military personnel; exact fares; paid guards on high crime
routes, such as school runs: training transit und para-
transit drivers in enforcement techniques; and giving
drivers enforcement powers, including the power to ar-
rest. Similarly, manry hardware improvements are avail-
able. including physical barriers to protect drivers:
turnstiles for fare enforcement; cameras to record all
hoarding passengers: and radio and alarm systems,
Finally. the onerous effect of transit crime can be reduced
by providing comprehensive insurance to compensate
passengers for personal injuries and property loss
suffered during assaults and robberies.

This article has focused on the relationship between

crime and mass transit ridership. but the effect of crime
on para-transit use, while not the suhject of any reported
studies, should not be overlooked. Expansion of para-tran-
sit also offers significant opportunities for energy conser-
ation and will he examined in a future issue of ECP
Report,

Energy Conservation Drafts
Remain Available

As previously announced, staff members of the Energy
Conservation Project have prepared draft discussion
papers outlining energv conservation strategies in eight
separate areas. These arcas are (1) public utilities, (2) ag-
riculture, t3) industrizl processes, (4) land use, (5) govern-
ment operetions and procurement, (63 building tech-
nology, (7) urban transportation, and (8) taxation. These
papers are based on ongoing research at the Energy Con-
servation Project and may be viewed as work in progress.

A limited number of copies of each paper are still
available. If you would like to receive one, please address
a letter, listing the topic in which you are interested, to:
Drafts, Energy Conservation Project. Environmental Law
Institute. 1346 Connecticut Avenue, N.W., Suite 620,
Washington, D.C. 20036.
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