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THE RIGHTS AND DUTIES OF FAMILY IN POZAMD

1. Introductory annrkj»

The family, being fhn essential social unit, ful-
fils multiple functions, 2t is in the family that the
individual satisties best his emotional needs, £i5ding
isupport in it as well as the conditions favourable for
the full developmsnt of hin parsonality. The family
Plays the basic role in the field of aocio-educationni
tasks concerning the young generation and it shapes the
tirst system of child’s wmQral ideas. Thua, the family
is a factor indispensable for maintenance of both biolo-

gical apd cultural continuity of the society and nation.

It is especially in the socialist system that the
family is conceived as a link indispensable for the so-
cial development. This finds its expression not oaly in

. the theoretical principles of the socio-political syatem
‘ but, as wall, in the spedific constitutional and legisla-
tive decésions in the sccialist states.

In Poland, the importance ascribed to marriage and
.family has found, among the others, its expression in the
fact that ahortiy after country’s liberation from the Na~

i occupation, the legal acts making the baszis of the new
1
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popular-democratic system: comprigsed the new matrimonial

law, set up in September of 1943.

The successive legal acts, csoncerning the family,
wore tha following: the family law /22nd January, 1946/,
the custodial lam /14th May, 1946/ and the matrimonial
property law /the 29th of May, 1956/.

The decrees promulgated in 1945-1946, being the ra=-
sult of tha family law unification, have brought the pro-
gressive changes concarning the family which they have
been obligafory till now. Thay consisted in: laicization
of the mstrimonial institutiom and separating it from
the religious dogma, abandoniug 2% tha supremacy of man
over woman both in matrimonial relations of husband and
wife and in those of parents and children, replacement
of puternal authority by parental one exaecuted in the
interest of children and society, equalization of non-
-matrimonial children and in the trexd towards protec-
tion cf family and its durabhility. 7t is on such prin-
ciplee that the shape of the naw gocialist family law
has been sst wp-

N T

Tha above-mentioned legal acts wara rupliaced in
1950 Ly the uniform family code, then by the legal so-
lutione of family law in 1964 and its novelizetion in
Z



:' 1975.

‘  2¢ lagal Erofeotion of Frully

In‘Pblnnd.ioanl praivction of family results from
the decisions of i ~onstitution of the Polish Feople’s
RBepublic, which stresses the position of the family in
the society and, in particular, from its art, No 79,
bill No 1, atating that: '@atrimony, maternity and fami-
1y are subjact to protaction and care of the Polish Peo-
~pla’s Bepublic, the multi-issus families are granted

' _special state care”,

Thiciconstitutional principle has been daveloped
in various sections of the Polish legislation. Tha fa-
-mily Law is of basic 1mporténce for family protection,
normalizing all the essential 1nst1tut1$na connected
with family functioning, such as matrimony, relations
between parents and children, adoption, prdtection and
‘tutelage. The decisions of civil law have, as well,
thair 1mpaét on the family situation'normalizing, for
instanca, the problsms concerning heritage, legal capa-
city, interdiction and the like. The civil legislation
law comprises many decisions which facilitate the pro-
cedure of the execution of claims regulting from fami-
' ly relations, in particular as concerns alimony claims
3



and all the others connected with care for the ochila.
The legal protection of family is, to a_great extent,
connacted with the labour legislation, especially with

: th@ chapters dealing with maternity protection and the
righfs of ﬁorking women. The role played by the social
iegislation is of extreme 1mportanée as it normaliées
the material'benefiy of the family suoh as family pen-=
sions, family grants and other forms of stats assiatan~
ce to children and families. Certain decisions concer-
ning the family can be found in financial legislation
/fdr instanca, tax reductions for multi-children fami~-
lies/ and in administration legislation /tor instance,
family assistance when the only family supporter has
been summoned to military duty/.

The penal law, as well, deals with the protection
of family interests, regulating the problem of penal
responsibility for offenses ag#inst the family, protec-
tors and youth. This is a gomplicated probiem, because
the regulatibns of penal law shonuld preserve a propef

" proportion between the social interests and the sphere
of personal rights of the citizen, to which his priva-~
te family life belongse. The penal-legal meana concer-
ning both strengthening and brotection of family are
conceived as ﬁhn extremities, they fuifil, however,

. "
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an- indispeasable role in the process of protecting the
family against the redoutable acts hitting at its good.

The above~given condensed review of prodlems shows
that the family protection by the Polish law is of a
multi-level character:

3. Soéiul Protection of Family

In Po’and a broadly conceived social care as well
‘as various forms of State material assistance to family

can be found in addition to legal protection.

' The Polish social policy is characterized, first of
all; by intensification of actions aiming at assuring
to family the conditions fgvourising its development
and strengthenning its~ protective and educa{I;nal fuﬁ-
ctions. Important decisions have been made in Poland
in recent years, incluiing, among the others, special
protection of women’s work, prolongation of maternity
leaies, increasing of family allowancea with the pre=~
ference 0f multi~children families, setting up of ali-
mony fund, facilitating of life start to young marria-
ges due, among the others, to the help in a quicker

allocation and arrangesment of their own flat.

The following factors play an important role in
5
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protectton of maternity and of the family:

- obligition of giving a more suitable and easier work
to the pregnant woman even in the 1n1t1a1_atase of
pregnsncy, including the gvarantes of the maiﬁts-
nance of ths wagss~-level,

- introduction of breaks in women’s work because of
matarnity owing to statutory maternity leaves up
to 16-18 weeka,

- possibility of a 3-year unpaid leave for the woman
bringing up a small child /115 thousand women took
such a leave in 1973/.

The right to parental leave from work in order
to take care of the sick child a8 wall as the right
to the full pay for two.free days annually for mothersa
of children up to 14 years belong, as wall, to the al-
lowance; facilitating the familiez to play their pro-

tactive-aducational function.

The allowances of subject character comprise fa-
mily benefits. The Polish system of family benefits,
4ntroduced in 1947 aimed, in conformity with its etio-~
logy, at a partial recompenssd of expenditure born by
the families for maintenance of children. These bene-
£its were differentiatied, for a relatively long pe-

riod of time, depending  on the aumber of childran 12
6
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the family. They were granted to all the authorised
tamil;ol independently of the level of well-being,

#nd amounted to the game sum.

The evclution has aimed at a consolidation of
the principla of direct, linking the level o? grousa
with the level family’s well-being estimated sn terws
of incoma per head. These measures have resulisd in
a diminution of the disparities in the well-i4sing of
working families due to the number of vhiidren.

. More over, what sums to be worth of attentton

is the State help to the families bringing up handi-
capped children. Assistance of the State takes the
form of financial allowances to family benefits gran-
‘tqd to children. The organisation of help to families
9f such children is not oniy restricted to financial
assistance, as i involves the whole set of medical
and educational measures aiming at re-validation of
tie cripple child and preparing him to 1ife and work
within the society. As concerns health protection,
free medical care granted in Poland to all the child-

ren is of essentiall impcrtance.

Particular a“tention is focussed in Poland on
the means and posaibilities of meating social neeus

7
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‘needs of illegitimate childremn and the children from
incomplete families. This-suaceptible gocial problem
has been solved in Poland with.n the framework of one
on the basic institutiona &~ renily law, namely the
alimony duty. In 1974,\0 1-)) was promulgated on ali-
mony fund, On 1ts basi. the State has taken over the
obligation of paying a part of alimony decided by the
Court in the case when i%s executiou 1is faced with se-
rious obstacles and the person authorised to alimony
4s in difficult material conditions. This bill is the
further expression of the State policy aiming at pfo-
tection of family interests witk special emphasis gi-

ven to the interets of small children.

An important form of family assistance is the ca-
re for the small child. The dyhamic quantitative incre-
se of places in crdches set up for children aged up
to three and in kindergartens for children aged 3>-7,

ijs an evidence in this respect.

In addition to general crdches and kindergartens,
big productive enterprises dispose of their own oaes,
destinated mainly fof the children of their workers.

The working time of these institutions 1s adapted to
the family’s needs.



Yarious formg of organised rest are granted to
older children in Foland in the period of both aummer
and winter holidays. The numbers of children partici-
pating in gummer and winterxr camps, health camps and

sanatoria stays increase annually.

The dabove-mentioned btenefits are not complate.
We have only presented the most essential agpects
~ which were subject of imporsant solutions in recent

years.

Azainst the background of measures taken up by
the State in the social field; both carried out or in
Project for the nearest futures, the legal family pro-
tection, envisaged by the provisicns of both family
and pezal law is becoming more important. On gLe one
band, a number of legal regulations, concerning the
family strengthening will becoma more realistic becau-
8e of the support of the new social policy. On the ot~
her hand, it is just this social pqlicy that will so-
metimes require a new approach to the obligatory legal
solutions, either as concerng their preper formulation
~and applicatior or, even, in regard to certain legisla-

tiva changes. 9

12



4, Principles Concerning Family Punctioning

in the Light of Pamily and Custodian Iaw

4,1, Pamily apd Its Composition

Following the Polish regulations oé family law
taken as a whole, parents and children constitute the
family in terms of its provisions, thus the code con-
ceives tha family in its narrower meaning. The mouoga-
mic marriage is the source of the setting up of fami-
iy. The family is composed, first of all, of small chil-
dren and of those who have come of age-unless they ha-

ve bacome independent.

In order to assurs the full legal protection of
the interests of every family member and of the fami-~
ly taken as a wholae, the Folish legislation has intro-
duced a principle according to which everyone can Pro=-
sacute one’s-civil state. No exceptions are provided
to this principle. The broad scope of this principle
is~expressed by the fact that the right of prosecuting
the parental relation, maternity relation and positive

establishment of paternity in principle is not subjec?
to time limitationse.

The particular way of establishing the family
10
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composition consists in adoption, because in terma of

the Polish law it results in establishing legal-family

‘relation, strictly parallel of natural parental rela-

tion. The institution of adoption gerves the.easential
goal of agsuring the proper development at conditions
within the fapily to the child deprived of natural

~m1110u.

The family ieg conceived as the basic social unit.
Thus the family is a community is both mtciological
and econdmic terms. Though the famlly is not & legal

person, it is treated as a :mity by the FPolish legis-

lation. This finds its expression in the provisions

_using such notions as "the good of the family", "the

needs of the family"™ or "the common family housshold", .
More over, the.family is concalived as a whole as con-
cerne gatisfaction of its needs and provision of means

indispensable for it.

The principle of the community of family is in
concordanca with the principle of co-gction of the
whole family, thus not only of parents but of children,
as wall. It is expressed by the duty of aremnts and
children to support themselves mutually, thus, the du=-

ty of parents is to take cara of family interests and
11
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that of children is to help the parents and contribu-
te to the cost of family maintenance - if they only

dispose of their own incomee.

4,2, Durability of Marriage and Family

Ip Poland, the principle of durability of marria-
ge ssrves the consolidation of family. However, it 18
noé jdentified with the formal indissolubility of mar-
riage "ie, that has its source in the religious dogma.
Conceiving the break of famiiy links as negative, the
State conceives, as well, the soc;al harm of dead mar-
riage tis. It rejecta for this reason, the principle
of indissolubility 6: marriage tie and adopts tha at-
titude that matrimonial durability should be achieved
through social comsciousness of the married couple and
the serious.and responsable attitude towardas the family
dutfdi‘i-e-ulting grom ite ' : .

Sewn, -
D >
v
~

Thus, the divorce is the necesasary avil, intro~
duced in the name of the social interest in order to
eliminate anothzr social evil which consists in the
maintainance of formal marriage tie whwn the marria-
ge community does not exist anymore, when the marria-
ge is not exlating in fact and when there are no chan-

ces for its further suncticning.

i2 :
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4.3, Child’s well-being ~ Social Intarest

The principle of child’s v011~h91n¢ is the pares

. mount principle to which ths family, taken as a whols,

is subject. The child’s well-being decides, first of

" all, how, in comcrato, the parents should fulfil the-

ir duties concerning the family. The Polish family law
is imbued with care for the child. The interpretation
of the Supreme Court has equalized the chili's welle
~baing with the social interest.

- The child’s . wall-being is at stake, first of all, in

the aphere of relations between parents aﬁd children,
The child’l well-being proparly céncezvod as well as
the social intereast are the main premises of granting

--the parental authority to one of the parties in the

case of divorce. Deciding %¢ wkom from the divorced
couple the parental autuoriiy should be granted ihe
court has exclusively in view the child’s well-being
and tha social interest. It analyses who from the di-
vorced couple gives a better guarantee of taking bdoth
physical and spiritual child’s evolution, taking into

consideration the personal parents’ valours.

The principle of the Folish family law, consi-
sting in endeavo%fa to realize the good of the small

child in every divorce case, does not fully eliminate
’ 13 .
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the :nterest of parents as one of the premises for
taking the decision concerning the relations between
the parents and children.

444, Bqualization -of Rights of Married Couple

The family law ia the Folish Paople’s republic
consequantly embodies in life the principle of equal
rights of the married couple in all its successive
acts, beginning with the decrees of 1945 up to the fa-
mily and custodian Code of 1964 snd its novelization
in 1975.

Tha dscisions of the Supreme Court stress equal
rights?and dutiss in the femily, expressed both in re-~
lationé;between husbend and wife and in relations bet-

{ ween the patanta and children.

Niithar of the married couple is deprived of the
right to work professionally outside homa because of

duties concerning the home and the children.

Observing the ,rinciple of equal rights cf the
married couple, the Supreme Court states that thay
. ghould not be conceived formally without taking into
. consideration the specific relation of mother and child,
especially the young child. For this reason it 1is ac-
-1 -
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" cepted that‘- though in cass of divorce rach of ths

| married coupls is equal ié tﬁn right of c101n1n¢>thn
DParantal autpority ove:r children - howeve:, it 18 ad-
visable that in the period of infancy and early child-
‘hoécll the child remains under mother’s care because of
her mental construction, greater emotionality and its
externalization as well as because of the care to pro-

perly meet the child’s everyday needs typical of the
mothar, .

Baeamree gt

4.5+ Property Community as a Factor Consolidating
" the Family

Introducing the system of matrimonial comnunity
to the Polish family law, its authors had, first of
“all, in mind the ideological reasons. The system of
community in his intention is to gerve the strengthe~
ning and consolidation of family owing to creation of
economic in addition to both physical and spiritual
baﬁhs between the married coupla.

The property community'serves best the principle
of equal rigpts of hugband and wife and it liquidates
man’s economic and legal supremacy. Under the normal
conditions, the system of community serves better aa~
tisfaction of family needs and provides the basic fo}

its material existence.

13




. 4.6. Protection of Interests of Illegitimate
\ Children

. Tne Polish family law does ot recognise the dis-
crinination of children borm outside marriage thus
sganting them full rights as‘ragards both parents.

The principle that the rightc of the child born out-~
side marriage be Testricted has been given the consti-

tutional rank /art.79, bill & of the Constitution/.

The problem of illegitimate chflﬁren octured as

a broader social phenomsnon only in the firét Qears
-—-of-tha Paople’s Poland, when the new provisions on

equalization of jllegitimate childran were not fully
recognised and when guch children were subject, in

practise, to various forms of discrimination.

Se §1§hxs and Dutiss of Parants

The provisions of family amd custodial law concer-
ning the parental authority are formulated in & way
asasuring & possibly universal development of the fa2-
mily and the condit-oﬁs for a proper carrying out of
its soclal function. The mera conception of parental
authority as wa;l as the essential direction of its
executing, defermined by the author of the law serve
these goals. This directicn is sxown in art. 9% par. 3

16
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of the above code, according to which the parental

" authority be executed for the child’s good and the
480cial 1nterest. In coanection witk guch a principis,
- the parental authority formulated by the Folish legi-
slatiép mGans, first of all, the ensemble of dutiea
concerning the child. The }1ghts,of DParents as con-
cerns the child are, in a way, the aecondéiy component
of this authorify. This finds its exprgasion in the
formulations of tha provisions of code, in which the
duties are enumerated in the first place being follo-
wgd by parcnta’rights.ﬁ

- Parsnts’ duties concerning their small children
comprise two essential groups: ‘T,;.j
a/ duties connected with the multi-sided care of chile-
dren /parental zuthority/; w
by duties consisting in assuring the child ¥he neces-
sary meens for maintainance and up-bringing /ali-
mony duty/. -

The duties singled out in the second group - in
conformity‘with the principle of equalizetiou of all
children - concern both the legitimate and the ille-
gitimate ohild,

The parents can fulfil their duties in a proper
17
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way firgt_ot all becnusi of the fact that the family
being under their direction enjoya a proper dose of
independence and paronéa - a 8¢t of rights proberly
shaped. This "independence" of family as well as the
_proper shape of parental nuthomty\aro, first of all,
expressed by q_full gcope of parents’ rights, because
the peronxalfgazﬁority comprises the whole set of
problems concerning the child, i.e. his up-bringing,
- GpTe, management of his property and his legal repre=
ssntation. Parents give the assential direction to
child’s up-bringing. The parenta dacide upon the pla-
ce of child’s staying, or claim to any other person
including the nearest relations to give the child back.

'“?99 principl. of family independance is not con-
' traﬁictory to the assumption - resulting of the code
provisious - that parents’ right %o child’s up-brin-
ging does not exciude the rights of other factors in
this respect such as school or youth prganisations.
Ca the contrary, the influence exaerted by these fac-
tors is a natural completicm of parental up-bringing..
Howovcr; stregs should be put here upon the fact that
pg;oqta’ role in child’s up-bringing is prioritary

and decisive, -
’ 18
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Subordiﬁation of children to parents expressed
by the duty of child’s obedienca to parents is paral-
lel to parents’ righta.'The principle, according to
, ihihh the parental auxhofity is granted to both pa-
rants /art; No 93, § 1, family-custodial code/ ig an
- additional guarantee of a proper ezércising-of paren~
tal-authority. The parents’ opinion is equal and even-
tual divergences are decided by court of waris /avt.

-No 24’ fo co c./o

Despite a considerable dose of independences, the
parents are not omnipotent in exercising the parental
authority. They are subject to certain limitations
becauss of child’s good. One of such limitations con-
sists in the supervision of court of wards, which has
the pogsibility of intervention, in the form recogni-
sed asa praper, in tﬁe case of improper execution of

parental authority. -

The natural paralléla of the suparvisory function
of the court of wards 1s i%s duty to give all the help
to parents, if needed for a proper execution of paren-
tal authority. Othar State organs have, as well, obli-
gation of being of such help. /arh. No 100 of the feCece/
19
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. Yhe proviuionn concerning tha parental authori-
if ty .are necessarily comploted by the norms of code en-
visaging intervention of the court of waerds in tho ca-
se of phenomena harmful to child and connegtad either
with the fact tynt the parents exercise their paren-~.
tal autbority in a bad wey or that they are unable to
fulfil it normally becauss of the place of their in-
habitance or_bdad health.

The mutual alimony duty of parents and children
ig one of the elements that convolidate the family

and serve its protection.

Parents’ alimony duty concerning their small
children comprises the duty of providing . tham with
both maintainance and educational means. /art. No 128,

of fwcoco/

The execution of alimony duty in relation to the
child which is stili unhable to earn his own living
independantly, can, a3 well, consist either complete-
ly or partially in personsl endeavours to maidtain or

educate the child ‘art. No 135 § 2, feCoCele

In conformity with the pratically-consolidatéd
opinion, the children not yet able to earn their li-

ving independently have the right to the standard of
20
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1iving equal to that of their parents.
’ The above-mentionod principle has the consequan-
ce that parents cam in no case shirk the alimony duty
, concern1ng the child who ia not yet independent only
. on the basis of statement that fulfilmemt of this du-
, fy, 'ouLd be too heavy a burden for thqm. The parents
have the absoluts duty of child’s maintainance, 1limi-
ted only by thedir earning and property possibilities.
| Thus, the parents Lave the obligation to share even
| the émalleat earnings with their children.

This principle, togethar with the institution
¢f matrimonial legal cormunity is of great importan-
Ce aC concerns assuring the lasting material base to -
‘thb]family. '

Obligation of both parenta to cooperate in mana-
gement of the common property set up, among the others,
in art. No 36 of f.c.c. serves this goal. This cbligs-
tien can be implemented eifher independently by each
of the married couple without the stare of the second

ona exclusively as cdncerna the action connected with

the mere munagsment.

Proper satisfying of family needs requires from
2%




husband and wife toth creation and multiplication of
ths ccmmon property according to their forces and pos-
‘sibilities of earning.-— '

‘6o Substitutional Family

Por child’s good, the Polish family law has intro-
_dnced the institution of substitutiorzal family to its
legal provisions. Ths nscessity of assuring the proper
care and up-bringing to the children deprived of natu-
- ral family milieu or endangered ‘n thi_s milieu resul-
ted in the development of substitunional families.

Pulfilment of ths function of substitutional fami-
1y can be exerced by persons related to the child as
well a8 by strange ones in relation to thsxéhild ta-
ken under cars. The substitutional family is obliged
to give thé child the universal cara and up-~bringing
and to create conditions favourable for his full de-
velopment. _&:na State material assi_atance' is given to

children placed in substitutional families.

[ i

The up-bringing in substitutional families, si-
milar to that in a ramily normally functioning, is a
form of child’s complete care whea he is deprived of

his oun Zamily home.
' 22
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The modern family, despite the iransformations
connected with social changex as well as. the.scienti~- -
fic #nd téehnological revolution, atill remains the
irreplaceable and bazic unit of ths social lifs.

The rggul.tions of tha FPolisb family and ocusto-
dial code correapond to the model of modern family in
a socialist society. A-popsr shaping of relations
between parents and children, the cecisions concer-
ing family problems in view of tha criterion of
child’s goud are, among the others, the premises for
the family durability.

A succesful implementation of the programme of
the.socio~aconom1c’country’s deve{opmant creates the
conditions favourable for the development and func-
tioniné of the family in Poland. Ths proper utili-
zing these conditions depends oun the comsciousnsas
é:d_good-will of all tha citizerns, on their sense
o. reasponsibility not only for their respactive fa-

te but for that of the members of their families, as
'ell:-

- The State’s task consists in the trend to reve-

al any symptoms of impropar functioning of the family,
23 '

Zh



. particularly as concerns child’s endangered intereats
. and 1iquidaticn of factors provoking'fho disturbences
in family iife becauss the family its functioﬁins and
up-brlnzing of children is no% only the domain of in-

dividual but the question of serious social conse-

quances.
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