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.. - Foreword

‘As counsel to the New Hampshlru School” Boards Association and
numerous school boards throughout the State, and also as a former school
board member and chairman, [ would urge all school board members. and
school administrators to read Mr. Boynton’s study carefully and to keep it
available for ready reference. He has done an oulslandmuob in highlighting
some of the ‘many problems. we are and will be faced with, He has not
attempted in any way to give official legal opinions but has demonstrated a
keen insight and understanding.in discussing matters with which he has had
considerable experience: | agree one ‘hundred percent that one must first
recognize u problem \Y'&.l'o.rc it can be solved, that recognition should come ear-
ly. and if it appears th it mighl be serious, expert advice and guidance shoUld
be sought.

~Jason Boynton shg uld be comraénded tor such a comprehensive and un-
derstundable presentation of some of the many problems mvolvcd in Termina-
tion of Teacher Contradts.

Arthur H. Nighswander
Laconia, New Hampshire
13 Febguary 1976
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” Author’s Preface

The author is an experienced school administrator and a college te: acher,
not ‘a l.\ ycr This monograph is designed to be helpful to school bo.lrd
members and school administrators who must deal with staffing problems on a
day-to-day basis. The author’s recom mendations or points of view are based
on a-special interest in school law, but they are not legal opinions. It is hoped
that the reader will bear in mind the importance of competent and timely legal
counsel prior to the enactment or lmplecnldllon of any pohcy wh:ch may
have legal complications. ‘

School board members who vote on pollc_/ matters arid who p.lrllcxpdlc in
decision making, need to be well acquainted with the legal implications oflhexr
acts. School administrators are expected to recommend policy, and make
decisions in accordance with enacted policies. All such persons must be well
informed and alert to those situations which require the lcgal services of a
trained and experienced school attorney. "

Several cases have been included to provide the re'lder wllh a convemenl
and direct access to ¢ourt decisions. A careful reading of these cases can be

" most instructive—look :for the facts, key issues, and the prospective guidance

sometimes offered the reader who wishies to avoid. unneces~ary litigation.

The writer wishes to identify and express his appreciation to several New
Hampshire attorneys who have helped him undersland some of the legal
aspects of schooi administration: S

William Beckétt . . Jack Middleton
" . David Bradley ~ Arthur Nighswander
¥ John Driscoll " Wilfred Sanders
™ Alan Hall ~ Louis Soule
Franklin Hollis : Fred Upton
Br.ld]ey Kidder . Richard Upton

Helpful suggestions were solicited ‘and received from graduate sludenls
and othér interested persons. My appreciation to them all and a special thanks
to members of my own family, Cynthia Dore, Aileen Katz, Betty Pallas,

'Supermtendcnt Dougldss Roberls Attorney Bradley Kidder, Attorney Arthur

Nighswander, Attorney. Jay . Boynton, and ~my friend and colleague
‘Dr. Joscph Petroski. _ \\
: |

Jason E: Boynton
Durham, New Hampshire
February 1976
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TERMINATION OF
TEACHER EMPLOYMENT

Nat just any title would appropriately cover the sub-tapics which relate to

teavher dismissal and the nonrenewal of teacher contracts. Whether or not a
termination is lawful depends very much on the circumstances involved in a
specific cuse: for exumple, there are dismissals during the term of a contract,

" nonrenewal of a probationary teacher's contract and nonrenewal of contracts

of tenured teachers.

A teacher who is being tested with respect to ghdmclcr quahﬁcalmn\ and’

performance 1s a probationary teachier. Such a teacher is usually in his or her
first few years of employment within a district and has not acquired a property
interest in employment beyond the period of e-mplowm.nl specified inthe con-
tract. v

A tenured lcdc.h&.r is one who, having been tested as a probationary
teacher; has been found acceptable and one who, because of'some statute, con-,
tractual obligation, policy or practice has acquired some rights with respectto

‘employment beyond the term of-the existing contract. Such a teacher has ac-
“quired property rights to-continued employment. Although not absolute, these

rights, may not be abridged except in accordance with specified procedures and
in some cases only for specified or substantial reasons,
When either an oral or written contract exists concerning a fixed pcrlod of

time and when the contract is terminated prior to the expiration of that pcrlod
~then it is a dismissal case and the teacher has consutuuondl rights, contractual
“rights and statutory rights as well.

The statutes~vary.from state to, state, hld-l in New Hdmpshlrc the statutes
deal ditferently with four fact situations:
|. Dismissal during the term of a L&umcl

- 2. Nonrenewal: teacher in first year of employment in the dl\lrlQL
3. . Nonrenewal: teacher in second or third )'t.dr of melovmcnl in the
district;
4. Nonrenewal: teacher who has ldughl for three orq\morc years in the
district, :

.New Hdmpshlrc statutes set lhe date as March.15 wl. 1 a téacher niusl have
~taught-for-the spccnf“cd years.within the district to meet the-fact situations cited
above. The N. H: statutes which govern cogtract renewal do not expressly limit -

the causes of non-renewal. Instead there are procedures "vhich must be follow-
ed depending on the length of service involved. However, with respect to dis-
missal the causes are limited in addition to the procedural requirements Wthh

are mand,ned. not just suggested. It is most important to note the distinction’
hetween dismissal and nonrenewal. Dismissal is the action taken when an

employment conlrdct is terminated during the term of the contract.
Nonrerewal is a terin reserved for situations when no new contract is issued
following the completion of an employment contract.

I'IY
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As has been noted, there arestate stututes which must be followed when

Steachers are dismissed or when contracts; under certain conditions, are not .

renewed. To addition to state laws there are constitutional limitations, court in-
terpretations of written law and case law vis-a-vis contracts® In other words.
there are many aspects to be considered in reaching decisions to lcrmin.m. the -
c.mplm ment of teachers, nnl thie Jeast of which are the provisions of the ex:

' l\lln\. contract,

First Fact Situation -.Dismissa! ,

Dlsmmal Durml., thc Term of a Contract .

In a way the greatest job seeurity ftenure) comes to a New Hampshire
teacher during the pe iod the vontract is'in foree. No consideration is given in
this fact situation to the numover of prior vears of service to the district.
According to New Hampshire Revised Statutes Annotated:

“189:13  Dismissal of Teacher. The school board may dismiss any
teacher found by them to be immoral or incompetent, or one whn shall
not conform to regulations prescribed; provided that no teacher -hall be
_-so dismissed before the expiration of the period for which said teacher was
engaged without having previously been notified of the cause ~¢' such dis-
missal, .nor without having previously bu.n granted a full and fair.
hearing.™ ‘
The enforcement of RSA 189:13 is also prc.scribt.d by statute; “
C189:14 Ll.lblllty of District. The district shall be liable in the action of
assumpsit to any teacher dismissed in violation of the provisions of the
preceding section, to the extent of full salary for lhc pcnod for Wthh such
teacher was engaged.” 3

Before giving further consideration to the spccxﬁ(. aspects of RSA 189:13
and RSA 189:1 4, we must surely note that these two sections appl) only to
teachers who have been employed for a fixed period andonly in instances
when such teachers are dismissed prior to the expiration of that period.

The rigitts of the¢ teacher dismissed durmg the ternof employment have
become statutory rights. However, they do, to a considerable degree, reflect
the obligations of conlrdclq with court-enforceable remedies - for noa-
performance, :

If a teacher were dismissed during the term of a contract, the lcachcr-
would be denied the gsinful &.mploymcnl promised by the contract; it would be
a deprivation of property —a critical consideration when we focus on the 14th

.Amendment rights of the U.S. Comlllulxon

RSA 189:13 will be separated into major components fof the’ purposc of
this treatise. “The school board ma/ dismiss any teacher found by-them to be

10 -
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immorm or Incompetent, or one who shall not conform to revuintions
prescribed. .. This section needs to be reviewed very carefully:

“bused, at least in this writer’s opinion

Sincee the statute specifies ““sehool board may dismiss!”, itis interpreted -
to mean that dismissal requires corporate school bourd action. ‘
The *found by them” language has meaning in that the'exercise of dis-
cretion is the board's responsibility. Also, the di ~tion would be a-
csg the b ard inquires into the
circumstarces so as to have a reagafiable basis Tor reaching the conclu-
sion (“found by them™). As a ppfictical matter, the investigation will, tn
most instan s, have been co ucted by agemnts of the board. However,
the board wi!l have ample ogfportunity to hear evidence, make findings
of tuct aud reach its decisifin, because a prior hearing is required. A
thorough investigatic.t shduld certaiply be undertaken, ‘and to avoid
prejudice <he board may dhoose to separate its exercise of discretion
from the .actual investigatign. ‘The superintendent, or others whom he
desipnates, may maKe and shpport a recummendation to the board. In
this way the bdard avoids betoming directly involved in judging its own
views. This does not mean\that complaints must be kept from the
bourd. or that the board Rwust avoid any knowledge of «the cir-

cumstances. It does mean tha\the board should; in the case of teagher

dismissals, act;in a quasi-judicNl role as an unbiased decision maker.
Even the appearance of having pxematurely decided the matter shoutd
be avoided. : < . -

The understanding of “immoral of incompetent, or one who shall not

" conform to repulations prescribed. § . is critical. Since the reasons have
been specified, this section limits reasons tothose specified. In other

words, unless the reason comes wjthin the meaning of one of the-three
(immorality, incompetence, or vfolation of prc?éribed regulations), it
will not suffice as a reason fordismissal during the term of a contract.
We will not consider the remainder of RSA 189:13, the substance of
which is *. . .without having previously been .notified of the cause of

"such dismissal, nor without having previously been granted a full and

fair hearing.” We must keep in mind that RSA 189:13 is concerned with
dismissal: not nonrenewal or reappointment. Any:dismissal ™. . .before:

- the éxpiration of the period for which said teacher was engaged.-. .” has

procedural requirements which- must be followed without exception;
namely, orior notice of the cause, and a prior *full and fair hearing.
This section does not specify. that the notice must be in writing, but it
could be very important to have a record if there is subsequent litiga-
fion. The notice in this fact situation (dismissal during the term of a
contract) is more than a warning of .dismissal. It is required that the
cause or causes for the dismissal be included in the notice; such cause -

. must be.one or more of the three acceptablg causes cited in the statute.

In most cases, the cause will be the reason why the administration is

requesting the board to take action and, since the purpose of the notice

is to give tie teacher an opportunity to respond, the language will need
1o , ‘ ;
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to be quite specitict 1t s important that the school Attorney :ssist with
the preparation of such @ “notice of cause.”

Apprtrently, the bourd could, even it not in agreement with its chiet ad-
ministrator, take actton W dismiss during the term of the contraet. The
problem.and itis aecal one, comes when the haard finds itself in the position
of both asking for the action, presenting its own evidence, and deciding
whether or not the action saught s approprat.. This is not an impossihle
situation, or one that Lacks a Sound basis in reason, The board, being ae-
quainted with the, circumstances, might initiate dismissal proceedings and
schedule o hearing, at which time the teacher would be given an opportunity to

refute the charges or to otherwise influence the board with respeet to the final.
- deeision. The bourd does have the power to reverse an carlier decision, and_,
- perhaps the contention that there was at Jeast a tentative decision prior to the
~hearing may not become 4 major issue,

The “full and faic”™ hearing should be structured in accordance with the
advice of legal counsel. When the hearing is carclully planned, and correctly
conducted, it will lessen the likelihoed of problems with future litigation.!' The
requirements of such a hearing will include the following:

1. Timely notice and a specification of the cause or causes \

* 2. The opportunity for the teacher to be represented by c.ouns‘l (the

notice should advise the teacher accordingly). .

3. The teacher must be.permitted to present evidence, and must have a
~ reasonable opportunity to know the claims of the school officials,
4. Thne evidence supporting dismissal must be presented, and the teactfer

given ar opportunity to cross-examine witnesses.

The decision by the board must be based on findings of fact as deter-
‘mined from the evidence presented, and the autharity so exercised
must be consistent with the Fundamentai princirles of due process of
law. : ' ‘ C

n .

" There may be other quuir'menls'. and an attorney, prepared by training
and expericnce, should be engaged to advise the board and to provldc
assistance in the conduct of the hearing. Court rulcx of evidence dnd of

_procedure need not be strictly followed, but it is not cnough Just to have good
. intentions. In other words, school officiais dre auth yrized to use discretion, but
not to abuse it, whether intentionally or uninicationally. The decision must be .
fairly reacheds The erms *“fair hearing™ and “full hearing™ have legal inter-

pretations. (2F Supp. 29C, 291):

Sce Appc‘ndi\ “State Board Policy for Admmxslr.llw- H:.Llrurg Procedures under
New Hampshire. RSA 189" Attdrney Bradley Kidder's “Rules und Pmu.dun.s

Geverning a Dlsmmlll H:..mng and his “Record of Hearing and Decision of Local |

Board™;
* Hayes v. Cape Henlopen School District 341 F Supp. 827 (1972): it is axiogmatic
that individualy who voluntarily refuse to participate in a hearingaoffered by an ad-

ministralive board waives. his procedural due process rights to a hearing and is -

. prt.Llud:.d from subscqucnllv Lh.;llt.ngmg the board for failing to prov:dz. him with a

hearing.™
12

“
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. \ . '

# Schoul officials must know how the courts have interpreted the three
specified Causes; namely, immoral, incompetent, and failure toconform
to regulations preseribed. . !

These meanings must” be understood, and at the \'.’En/,'_lililc ONE Nt

realize that in sonie fuiure case a court may extend or limit these meaning:,

IMMORALITY ]

Immeral? Some say, “nothing is iminoral today, " Black's Law Dictionary
(Revised 4th Edition, pg. 885) offers some uncertain assistinee:

o .Contrary to good morals (of course, you have. to know what’s
morally good), inconsistent with the rules and pranciples ol morality

(same problem): . . Linimical to public wellare according to the standirds

of a given community as.expressed in law or otherwise (subject toa court

so finding)'. " ' .

A stronger definition con be found in case law: 0 Morally evik; mpure;
unprincipled: vicious: or dissoiute. U.S. v, One Book entitied Contraception by
Marie C. Stopes, D.CONYLOSE F2d SIS 8277

If one presses for meaning, “dissolute™ means “indifferent 1o moral
cestraints: given over todissipation; licentious. . " according to the American

College Dictionary published by Random House. And from the same sourcee

.

“unprincipled” means “lacking in moral principles. .. “vicious™ means
. characterized by vice or immorality™; “vice'™ means “an immoral or evil
habit or practice'™; “licentious™ means “unrestrained by law or morality.”

~ To get to the point, some aets considered immoral are also.unlawful and
to that extent an unlawful, immoral aet would surely have standing as a cause
for dismissal. Other acts which were found to be below the standards set by a
given community. although subject to & court’s finding, would also, this writer
believes, sustain a dismissitl during the term of a contract. However, the
problems are obvious when using immorality as a cause for dismissal. It might
be immoral to some and not found by a court to be below the standards st by :
law or the standards of the commiunity. Also. 0.a¢ may question if the conduct
must be related adversely to the intended outeome of cducation. Attorney
Arthur Nighswundcr has written with respect to this matter: I have ulways
thought that imnrorality in the communrity would be a difficult basis on which
to justify a dismissul unless you could tic this 1 incompeteney in the
classroom. It aets thought by some to be imoral were found to interfere with
the needed relationships between a teacher and his student, therr incompetence
could be used either as the only cause or as an additional cause. The shift from
immorality, as o cause for dismissal, to incompeteney wiil make very different
demands with respeet to the evidence required.” : '

.

r

' Parentheses added by Jay E. Bn_\-nlwi,

- ' 13
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INCOMPETENCY
lecampeteney has been broadly construed. The courts generally consider
incompeten v oand mefficiency as closely albied termsglncompetency as
generie termy mcludes: '3 .
“unfitness, inability, incapacity, tuck of legal qualification, lack of in-
tellectual, physical or moral quahfication, Lick of personal
charueteristics.™ )
Usually, whether it is unfitness or the lack of certain qualifications, there
will'be a relited vuteome; iie. one will have failed 1o an unuceeptable degree to
dis charge the required duties or have failed to accomplish the effect intended

i desired. In fact, the proof of incompetency or inefficiency may.centeron the

unaceentability of the vonsequences,

For a more complete understanding of incompeieney one’is directed to 4
ALR 3d 1090. The following clues unmnp in part from those-annotations
should be helpful.

o

-

Incompetency Swstained’
I, Aliegations supported by evidence of inabiljty to spell éommuonly used
English words or to control students (225 So 2d 62)
2. Unfivoraule psychiatric exam (304 N.Y.S. 2d 486).
K3 l)rug addiction (318 Y.Y.S. 2d 163).
4 eacher did not know suh]u.l unable to drouse and hold interest of
pupxls and maintain discipline (123 A2 745\) (Conn. 1956). ’
5. Teucher refused to answer questions asked by the supcrintgndcnl to
_ ducrmlnc fitness to tench (did not cooperate: wuh superiors),
6. Evidence that teacher had taken school funds (225 So 2d 62).

77 7. Teacher’s remarks to mis~d class regarding sex, virginity, premarital

sex were factors among o hers affecting competency (238 So 2d 121).
%, Teacher knew subject matter, but was not able to control or discipline
slmlc.nls ’

.

3

» . Incompeteney” Not. Sustained

10 Various dllt.p&lmn\ mlh respect Lo xm.ompt.lcnc.y (must have proofuq
well), -
2.."Vugueness would be a bar to dismissal.
3. Insubstantiul defects would bar dismissal. -
4. Mere physical disability, if temporary, would ot be grounds for in-
(.ompc.lcn(.\ (299 A2 277).
5. Letters to newspapers c.nucmng.ngonrd und supcrmlendcnt. in
o ab\c.m.c of fulse stutements knowinély or recklessly made (391 U.S.

3 5613). - v
6. Conduct. absent'the existence of 4 rule or rcgulauon vnolalcd (415SW
2d 607). :

* 7. Prior misconduct with cvtdt.n(.e would not cland with respect to

cancellation of a contract for future services'— such evidence might
14 ..
12
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form a basis for non-renewal.(459 P2d 834). However, if the gross in-
efficiency existed prior to the contract and continued after the date of

. the contract it would be grounds for dismissal. (74 NE 2d 261).
8. No convincing evidence other than parent complaints. . - R

. If incompetency is to stand as a causé for dismissal, there must be

. evidence of some fault. Generally the fault will he shown to have caused some

“One -court is quote®n this important point, “The true meaning of

'undegirable outcome or&\ave failed to provi'de"lh‘é‘d’esired‘éffect.
teacher qualifications must be based on the accumulation of contacts, obser-

. vations, general and special results, and the judgment of a number of people.” "

(95 NE2 19) _ o
- ,':_FAILURE TO COMPLY WITH REGULATIONS
. In addition to immorality and incorpetence, the failure to comply with
regulations prescribed (the third cause specified for. dismissal) reqtiires some
interpretation. - : '

o ‘regulation a\pd (2) there must have been proof that the regulation was violated.
. Obviously, we must be able to separate the lawful from the unlawful in terms
“~ of prescribed regulations. If prescribed means “laid down*" or “'set forth”’, and
. it does. we can iow attempt a test for lawful regulations. A lawful regulation

-~ must ‘satisfy at Jeast all of the following: .
1. 1t must not be vague or of uncertain. meaning.

+ . Amendment rights or Fourteenth Amendment's due process.

3. It must not have been outside the*povers_ or duties of those who
_enacted or prescribed the regulation. . oo .
Since other statutes set forth requirements for legal school board meetings
and since boards, as corporate bodies, enact regulations, it is also netessary to

follow such’ statutes. An illustration- is provided: * e
"WRSA -189:15' Regulations. The ‘school board may,. unless otherwise
‘provided by §latu}e or state board regula_tions',prcscrib%_'rcgulalions for

= * =~ {he “aftendance upon, and for the management,. classification and dis-

cipline of schools, and such regulations, whef recorded in ‘the official "
- records of the school board, shall be binding upon pupils and teachers.”

iz - - -(New Hampshire Revised Statutes Annotated)

r

Also there -are statutory requirements in the so-called }iighvt-_Td-Kn',c)Jw&j

 Law (RSA 91-A) which must be followed whenever ' board takes action as a
ra corporate body: (See Stoneman v Tamworth School District, 320 A2d 657. 2
"™ brief is included herewith). - . S o
Failure: to comply-with 4 lawful, prescribed regulation is probably the
" easiest "cause to substantiate, but it is proof that is. required, not merely
v all’g:gati'ons.‘ Sometimes jnsubordination is used as a term meaning failure to

. The i;nporfahge':of reco'?_dirig incidents and maintaining a complete file can hiird.ly be
g overstated. The failure to do so has preseh:g&.many’problcms with respect.to hearings
B ' ~ and the reviews of such hearings. : - : o B v

i

* "Two points of'signi.ﬁcanc'c: (1) the regulation must be a lawful. prescribed |

kY

2. ‘It must not be constitutionally impermissible in :terms of First _

A}
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“torney general will certainly know about such problems.

comply wnh regulations, but this is an oversnmpllﬁcallon The “bronx cheer
mlghl be insubordinate but not of itself in violation of a prescrnbed regulalloh -
Probably enough bronx cheers as insubordination might be sufficient to sup-
port incompetgnce, but that is a dxfferenl cause, wh:ch we have alreddy con-
sidered. :

“School adminislralors, when -acting in accordanqe with s‘chool board
policy or in response to their official responsibiiities, -may prescribe
regulations. Such regulations would need to be set forlh i.e. communicated to
those who are expecled to compiy.

Emp]oymenl as a leacher, contractual or otherwise is. prohlblled unless *

the person involved complies with the oath requirement:

“RSA 19]:2 Oath Required. No person shall be employed or
associated in any capacity, directly or indirectly, in ledchmg'm public or
tate approved schools or in any state institution until he shall make and
-.subscribe the oath or declaration as'prescribed by part 2, Article 84 of the
constitution of New Hampshire and any such person who violates said
oath after taking the same shall Se forthwith dismissed from the office or
_position involved.” (New..Hampshire.Statutes Annotated).. .. ... .~
The form of the oath as prescribed by the New Hampshire Constitution,
Part 2, Art. 84:-"'I, A.B., do.solemnly swear, that | will bear faith and true
allegiance to.the United States of America and thé State of New
Hampshire and will support the constitutions thereof..So help me God.
*1,A.B., do 'solemnly and sincerely swear and dfﬁrm that I will faithfully
and impartially discharge and perform all the duties incumbent on me as .
- according to the best of my abilities, agresably to the rules
“and regulations of this constllul|o1 and laws cf the state of‘ New -
.Hdmpshlrc So help me God
‘This sidelight aspecl ofleache. dismissal is not commonly consxdered bu1
'lhe compliance with the laws of New Hampshlre is required on penalty of* dis-,
missak Inthis regard the dismissal would not be at the discretion of the board
butl a duly asSIgned by statute to the attorney general: (RSA 191:4): The
application of this statute’may well be in conflict with due process. The at-
-§

Now to return'to RSA ]89 13 or, more especndlly, lhe cnforcemenl of that

~section as set forth in RSA 189:14.

If a school board violates RSA 189:13. the dmlncl becomes ]lab]e *to lhc

_extent of full salary for the period for which such teacher was engaged.”

" The liability for full salary has been lnlerpreled to fix the-outside limit-of

. lhe dlslrncl s obhgauon, A person who had been dismissed in violation of RSA

189:13 would - be expected to look for alternative employment and, if so
employed, the district’s liability would be reduced by the amounts earned If
e teacher refused available work of the same kind as.that req,unred by the

: contract, the courts might lessen the district’s liability by what the.earnings * -
" could have been. The idea is to make the injured party “whole™; i.e., réturn to”

-the condmon which would have existed if the contract hdd not been bredched _
K
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, locally. are state ofﬁudls (lruslecsl

—'iflhc teacher had not bech‘unlu\yfull_v dismissed during the term of the ¢on- _

. tract.

In passing we may- note lhdl thz. la.m term Massumpsit” means “he
promised”. An action of assumpsit is a legal action takcn to recover damages

" for the non-performance of a contract.

Before dealing with the constitutional dspects ol' employmcnl termina-
tion, there is one further point to be raised: namely, what if a teacher refuses
to perform according to.an existing.contract? May such a teacher be dismissed

by the school bOdl‘d in view ol'the ihree (and only three) accepizble reasons for .

dismissal?
' Thisquestion’cdri be a very important one for the'employer who contracts
with a replacement only to'have the person first employed return. The financial
consequences would not be without-impact, especially if many teachers aban-
doned their contracts within one school dmn t and then returned after their
replacements had been engaged.’ . "

If the employee’s. breach is a material breach, it excuses any contractual
obligation on the part of the employer. However, the employer must be free of -

- any fault with respect to the contract which has been breached. This, although
-not-a—cause- for-dismissal;"do.. .a effect remove the eniployer'sobligation (o

those empioyees who breach their contract. The:breach on the part of the

. employ=e must have been a material breach, and the advice of counsel should

certainly be followed by school officials faced with a p'oblem of this nature.
(The reader’s attention is directed to Farrelly.v 1Tlmberlane Reglondl School

District, 324 A2 723, which case is.included- herewith). .

fn summary, the New Hampshire statutes require stnct comphance with

specified procedures and lirmit the reasons for dismissal-diiring the term-of a-

contract. In general, comphance with the statutes relating to dismissal will in-

- sure compliance with the United States, Constltullonal reslramts We will next
. discuss those reslrdmts -

.

Constltutlonal Consnderatlons - Termmatlon of. Employ'nent
Although New Hampshire Statutes seemingly pdrdllel the constitutional

_requirements, some state statutes would .be less protective. In any case the

constllulll?-hdl restraints require no support from statutes to be enforceable:

“We will fiid that “due process” must be taken into account regardless of
-whether it is a dismissal or a nonrénewal case bemg .considered!

“Public education js a state function, ard school boards; dllhough elected

v'-»'

o United States Constitution
"Artlclc XIv ' '
Section 1. All ‘persons-born or nalurdllzed in the United States, and sub-
ject to the jurisdiction thereof, are citizens of the United States and of the
State wherein they reside.:No State shall make or enforce any law which

-shall abridge the privileges or immunities ofciti;éns of the United States;
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nor shall any State deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdiction the equal
protection of the laws. . ." (emphasis added) "~ . o
The Fourteenth Amen_dr_ﬁirlt's due process clause made some of the

provisions of '.thc Bill of Rights applicable to state action. It is clear that the
_First Amendment rights have been so included. :

R United States Constitution
“Article _ . ‘
Congress shali make no law respecting an establishment: of religion, or”
prohibiting the free exercise thereof; or abridging the freedom of speech,
or of the press; or the right of the people peaceably to assemble. and to
petition the Govérnment for-a redress of gricvances.”
_ On a case by case basis the courts have ‘ncluded st.ch other provisions of
the Biil of Rights as have been found to be fundamental to the principles of
“liberty and justice — *‘those’principles implicit.in the concept of ordered liber-
“ty." (Polko v. Coan., 302 US 319,-1947) o :
.. _'The Fourteenth Amendment’s due process clause, with its substantive and
procedural protection, and the equal protection ciausé of that same’Amend- ="
ment ceftainly have been applied to teacher dismissal disputes. L
Due process is required when there is some deprivation-of *‘life, liberty or
property”’. Note the language of the amendment: *: .".nor shall ‘any state
depritieiiny person of.life; liberty, or property. without-due process of law. . .%
- It is unnecessary, to cxplai_ﬁ'ﬁ\e deprivation. of life. However, a person’s
‘righis to property and liberty may need some explanation. Certainly liberty
means more than freedom from physical restraint."To paraphrase the United
States Supreme Court, it inciudes the following rights: "’ ’ '

o To contract.” v
To engage in lo ! .7 ~ccupations. .
“The right to mu. .tablish'a home, and bring up children.

The right to worstup according to one’s conscience.
. The Tight to acquire useful knowledge, and ‘
The right to enjoy privileges egsential to the pursuit-of happiness with
. its uncertain and expansive possibilities. - .
- These rights are rot absolute. They may be restricted, but a right shall not
be abridged without due process. Both substantive and procedural due pfocess
must be provided. - o .
Substantive due process involves 2 test of reasonableness. Is it reasc 1able
ir the light of a governmental interest to de/ny an individual his or her rights or
_ liberties? A distinction is made between fundamental rights and the more-
‘general liberties. Fundamental rights certainly include the rights guaranteed by
the First Amendment and if, for exarhple, the freedom of speech is o be
abridged, the courts will require a “‘compelling state purpose”. There must not .
be. some acceptable alternative or the state action will not be sustained. If in-.
stead. of a fundamental right, the matter relates to some lésser right (some

’ » O ) “ ks ‘ ¢ lf()' “. ,-,.:
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courts censider length of hair or the right to wear or not to wear some item of
“clothing as lesser .rights) it may only be necessary to show- a nexus — a
re]atronshlp = to the governmental, interest. In other words substantive due -

process is-a determination of the reasonableness of lhe state- action whlch

~ restricts individual rights.

Procedural due-process is always requ1rcd when lhere is a deprlvauon of -

_liberty or property. If the substantive issue is decided in favor cf the

governn.cnlal interest, then the government must have provided fair treatment

to the individual involved. The specific requirements of procedural due process . -

- will vary dependmg upon the gravity of ihc deprivation, but due process wnll be
-required unless the depnvatlon is minute (de minimis).

A deprivation of property would be the taking of one's possessions or the

" denial of an acquired benefit. In the case of dismissal during the term of.a con-
" tract, ‘the teacher is being denied employment which had been acqurred by con-

tract. There was a property interest in employment.

Upon reflection the reader must agree that RSA 189:13 takes care of sub- ~
_stantive due process by limiting the causes for dismissal and provides fair treat-

ment or, procedural due process as well.-We must review the.nonrenewal.

‘fanguage to see if the New Hampshrre statutes have complete]y covered

(fons rtuuonal restraints.

Pt . Nonrenewal of Teacher Contracts :

We have extensively considered dismissal — the termination of employ-

_ment durmg the term of the.contract. That covers the first fact situation. The ~
. constitutional restraints have been described. We will now be’ concerned with.
. the fast three fact snuauons. all of which have to do w:th the nonrénewal of
contracts : B

P = DR . L

« The Second_Fact Situation

- clause of the Fourteenth Amendment.

T Nonrenewal:, o
Teacher in F irst- Year of Employment in the District

The second fact srtualron mvolves a teacher who has not completed a full

: year's employme\nt by March 45 of a grven year. The teacher is emp]oycd as a

first year teacher.in the district,
. The nonrenewal of a first' cofitract-is not: covered by New'Hampshire

" statutes. Nevertheless. there ar¢ constitutional reslramls The fionrenewal

must not be for a reason which unlawfully violates the constitutional rights of
the person nor may it be arbitrary or capricious m violation of‘the due process
“There follows a synopsis of Drown I1 (Drown V. Portsmouth School
Drsmct 435 F2d 1182) which was prepared by John Driscoll, Esquire. The
synopsis sets forth the. Federdl Court of Appeals (First Clrcun) mterpretaﬂon
of arbnrary .or capncrous reasons for nonrenewal , s .

de

L ' RS 19 B ) .l . l'. .
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DROWN VS PORTSMOUTH SCHOOL DISTRICT

Decided December |, 1971

When Drown was decided upon the first lime bv the Circuit Court of
Appeals, lhe ‘Court ruled that a nontenured teacher was entitled to a statement
of reasons for the nonrenewal.of her teaching contract as a matter of -
procedural due process under the Fourteenth Amendment. Hdvmg sent the

~teacher reasons, she appealed from the District Court's Dismissal of her claim
that ‘the stated reasons were arbrlrarv and caprrcrous in vrolauon of lhc
Fourteenth Amendment. :

One of the reasons stated that she had been “uncooperauve drsregardmg
schedules and not accepting direction.”

The opmron of the Courl dcﬁnes what it considers “arbitrary and.

capricious’ reasons. :

Redsons for non-renewal must not be arbitrary and caprrcrous A reason.

* may be such-in any one of three ways : ,f
- A. Unrelated to the educational process or lo workrng relmonshlps 4
within the educational institution.

B. Trivial, e.g. minor mfraclrons of rules or regulatrons

C. Wholly unsupporled by 1 “basis in Uncontested .act erlh—r—rﬁhe—

statement of redsons or in the teacher's file.”

In order to supporl a claimin Federal Court that a non-renewal was ar-
bitrary and capricious “'a teacher.must at least dllack each of 1he reasons on.
one of the grounds indicated above™ ., i

. The Court said that, [t is not arbrlragy ford school board to value a sprrh
of cooperation within a deparlmenl . -

On the point of “trivial reasons’ “ihe Couﬂ said “Bul lhis is indeed‘a"
delrcale judgment,and a courl would be loath to. mlerfere except ] .,gregrous

_cases.’ :
~ American’ Herrldge Drcllondry dernes egregrous Adj. Outslandrngly
bad: blatant: oulrageow (L egregius, “Sldndmg oul trom lhe herd")

-
v

4

(A synopm of Drown i by Jo‘m C. Drrccoll Esqurre by letter to de Boynlon ddle;l
'December 9, 1971) o .
Since Drown v, Porlsmoulh School District, 451 F2d 1]06 is lncluded for
- case study, the sequence of Drown 1 and Drown !l needs to be understood.
The Federai Appeals (First circuit) first responded by requiring reasons. The ’
* reasons were provided. S . _
And then in Drown [1 the First Circuit was dsked to decide whether or not
the redons given were in. violation -of the due process clause.of the Fourl\enth
Amendment. The United States Supreme Court subsequently decided in Bodrd
- of 'Regents of State Colleges et al v.-Roth’ (408 US 564, 567/1972) that
probationary teadhers were not in certain situations entitled to a statement of
-the-reasons. (See Board of Regents of Statg Colleges et al. v. Rolh whrch case .
is'included ‘with this-treatise). . E : ‘ '
‘The rights of a ﬁrsl year teacher wrlh respect to contract renewal absent

< o d -
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anv <talutory rcqunrcmenl are lhcrcfore the..ight to renewal if the reason for '
nonr\newal is constitutionally imoérmissible as a violation of individual rights’
mcludmg the nghl to due process quaranteed by the Fourlcenlh Amendment.

The Third Fact Sltuatlon |

L Nonrenewal: Teacher in Second -or
E - . Third Year of Employment in the District

~.

The teacher has, by March 15 of a given year, taught for one year in the
_district. Such a teacher.i is entitled to notice by March 15 (notICe that the con-
tract will not be r»newed) This entitlement is statutory: t
RSA 189 14-a *(quoted in, p'lrl) “*Failure to be Renominated or Re-
elected. 'Any teacher who has a profess:onal standards certificate from
“the state board of education and wha has taught for one-or more years in »
the same school district shall be'notified in writing on or before March 15 -
_if he is not to be renominated or re-elected.”
General aspects need to be noted. The date is not advisory, but mandaled

_byqqmwtwnd-thc.noue&wrcqulred regardless-of-whether-it-is- the:superinten-—-—
— dent who decides not to renominate or the school board, as a corporate body,
_that chooses not to re-elect. It seems not sufficient to advise the teacher, thathe

or she may not be renominated or re-elected, but instead the notice must advise
that, as of a date prior to March 15, it has.been decided that the contract will

‘not be rencwed This does not mean. that the leachcr might not be rc-ele(.led at -

a later date, for ccrlamly a Board might elect or a superinicndent mxghl
nominate one who had overcome the deficiencies which prompled lhe earlier
decision. - : '

~In this “Third Fact Slluallon we must note the slalulory requirement- of -

"a written notice prior to March 15th, ds -well as lhe consutuuonal .con-
: sndcralnon; of thc “Second Facl Snuauon : -

n(.,

ix 0 ’ T

Fourth Fact Sltuatlon o '

Nonrenewal: Teacher Who Has Taught
- Three or More Years in the District

B - T 0
— i i 4 4 et e 4 i £ e s e en s nenyes i

This situation-has to do with the nonrenewal of a teacher contract where

" the teacher involved has taught within the same school district for three or

more years (by March 15 of a given year). In lE,lS situation’it seems clear thg
leg:slalurc realizes that the teacher could have been observed for a period.iri ex-";,,a___
cess of three years-and- |f reemployed three times by the district the fourth ~

3 Note Itis not dltogethcr clear if thc txmc regu:rement (one. .year) mus} have been’

completed prior to March 15th of a given year. Asa prc\.duuonary meAdsure nouce
should be’ giverr m every case of a nonrenewal _ ) i ;

- o
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" reelection would ‘be requlred unless a-notice was given by March l5 and\»
further, if a teacher receives such a‘notice, he or she may request a hearing as”
well as a statement of the reasons: for nonrenewal of the contract «nd the
school board must. comply:
“RSA 18%:14-a *. Any such teacher who has taught for- three or more '
~ yearsin the same school districtand who has been so notified may request
“in writing within five days of receipt.of said notice a hearing before the
school board dnd may in said request ask for reasons “for failure to be
.renominated or reelected. The school board, upon receipt of said request,
shall provide‘for a hearmg on the request to be held within fifteer: days.
_ The school board shall issue its decision in wrmng within fifteen days of
+  the close’ ol' (be hearmg ' : P
We need 16 Ca ry forward the consmutmnal rcqulremems ol'the ‘Second
l*acl Situation”, the notice required by the: “Third Faét Slluatlon", and in ad-
dition. the hearmg requlrbment with a statement of the reasons as set l'orth
. above.
To avoid overly compllcatmg lhlS matter-one mdy highlight the l'ollowmg
- I* "The request for a hearing and the-request for “reasons” must be in
. --—wrmﬂg—and—made-m&hm—f ive-days-of-reecipt-of- the—ﬂotlce———-——
..2. 'The reasons have not been limited by statute,’ but the appropriate’ ex-
ercise of discretion. would, preclude: no reason; trivial reasons,
reasons not related to the outcomes desnred or. expecled reasons
which violate the basic notions ofJustlce or constitutional rights or
-+ . reasons which have no basis in fact (there must be sufficient suppor-
'\IIVC evidence, there must have’ been sufﬁcnenl mqulry to reasonably .
- cslabllsh the validity of.the evndencc) o Ay
3. The te: te&chcr must have been observed and supervised, i.e. advised ol'..
shortcommgs sor-failures, instructed as to expectations, counseled as h
to ways in which’ thheﬁcnencnes could be overcome and given a fair
period of. time to take. I\COI'FCCIIVC action; providing, it was.,
reasonable to expect one could overcom\thedcﬁmency wnhout an
unreasonable delay.® ¢ N :
4. The hearmg must be carefully planned and correctly conducted wnhm
the fifteen- day period required by statute. The reader is invited to
review the ““fulland fair hearing” requlrements which weresdeveloped |
“in some detail with regard to dismissal (the first fact situation), for .
-~gencrally the.same cons:dcratlons are. mvolved In both mstances*’dueﬁ_...;

%
19D

X

)

i H rcgard to supervmon it may be offcred and rejected. It is: not only a'burden on -
" those who' supcrwse but it imparts a burden on the supervised to respond- prompll{y ,
and as completely\as possible. The events and activities will need to be documented.
In fact, a decision on dppeal may depeng :as much on the lhoroughness of the
documentation’ dsr:ln the f-equency of the obscrvallons or the quality of the supervi-
«« " sion, The best of m\enlxons will not be acceptable in place of proof. Even gratuitous
and ‘undeserved compllments desngned to encourdge may become problems in the
cvenl of litigation. | L ' ‘ N
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process. subslanuve and procedurd] will be rcnunred for the expec-
« tancy of continued employment amounts to a ‘property " interest.
Nonrenewa] under these circumstances is a deprivation of property ‘a
- right which is not absolute, but.one which may only be abndged ac-
cording to due process and in complete compliance with statutes, ex-
isting contracts, policies and practices. (See state board regul.u.ons on
hearings, Appendix A). = : v
+5.  The school board's decision must be based on the evndence presenled
m at the hearing. Fact finding is required, and the decision must be .
s+ provided in ‘writing within fifteen days of the close of the hearing.
Somietimes a. transcript of the hearing would be warranted, and it is
-.:.slrong]y recommended that legal counsel be available to the board
~and the ddmlmslrauon The advice of counsel.is needed early in a -
complicated nonrenewal matter. Such advice is ‘especidlly needed °
when the statement of reasons is being prepdred ‘and when the hearmg -
A is being planned. One'can almost promise that the hasty action of ad-.
ministrators or board members will resuit in prolonged and unplea-~
'sant controversy. On the other hand, those who accept respon-
. sibilities for the quality of educallon must_also be_prepared to take
lawful action to ensure the competency of the instructional staff. By
careful selection procedures and through effective supervision and ad-
ministration the employrent of incompetents may lawfully be avoid-
ed or termmalcd It takes courage, and one must expect at times to be
S second- guessed when it comes to ihe exercise of)udgment Hopefully, .
“the judgment .wiil have-a sound basis in*fact .and the'second- gucsserc
_will not preval] because of procedura] errors which shou]d have beerf
t avoided. : "

T Revnewof T
Nonrenewal Decislons By State Board

- Accordmg 1o ‘New- Hampshlre Revised Slau.tes Annolaled : :
-**189:14-b Review by State Board. - A teacher aggrieved by such deci-
.sion may requcsl the state board -of education for review thereof. Such
request must be in writing and filed.with the state board within ten days
after the issuance of the decision 10 be reviewed. Upon receipt of such re-
- quest,-the state board shail notify the school board of the request for -
m_‘revnew and shali forthwith proceed to a consnderauon of the matter. Such
consnderauon shall’ mc]udt a hearing if eiihier party shall fequest it. The
state board shall issue its decision within fifteen days after the request for ~
- review is fileds and the decnslon of lhe state board shall .be ﬁnal and
binding upon both parties.”
The language of RSA. 189:14-b seerns c]ear]y stated but there has been”
\consnderable argument’ over the type of hearing to be conducled by the state
board. The drgumenl centers on whetheror not.the hearing would be “de "
noM In a de novo hearmg, lhejudgmem of the local school board would be ;

N T "
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" suspended dnd the state board would determme lhe case as ifit had orrgmaled
with the state board. The latin term “‘de novo™ means 'new” and the evidence
- would have to be presented as if there had been no local level hearing. In fact,
in a de novo hearing the state board would not be requxred to give-any atten-
tion to the decision reached by the local board. . .
Of course this argument, relates to local v. state gontrol anc it had to be:
.decided. The key question v as should the 1ocal decision prevaxl unless .there'
had been . denial of uc process or some other procedural é:ror. In other .
words should the state board’s judgment replace that of thé local board when ™
there had been ne unlawful action by the local board? The decision exists in the
form of State Board Regulations and it does not provide. lor a de novo hearing.
rnslead,q,the state toard reviews the Jocal decision, dqes not accept new
: evndence, accepts the findings of fact made by the local bolard and reviews the
matter with a view to overturn the local decision only whe lhere has been an
abuse of discretion or errors of procedure. o Co
“The state board. re_gT.ﬂatxons govern hearings bolh at the local and state
level. School officials certainly must know and follow these regulallons very
carefully in all msldnces of cmploymenl termination.

Enforcement of Employment Contracts

Thrs treatise’is for the most parl concerned with the lawful termmallon of
employment. However, there is the reverse situation where the employer seeks
- 10 requrre personal performances of an employee accordmg toan exrslmg con- .
tract. ' .
The lhmeenlh Amendmenl prohrbrts the use of force to requxre a person -
to labor against his wrll B . g T

B .
1

» United States Constltutlon

“Arllcle X1t .
_ “Neither slavery nor mvolunlary servrlude except as a pumshmenl for
‘crime whereof the party shall_ have been duly convicted shall exist within "
the-Untted*States or any’ place subJecl to-their jurisdiction.””

: The prohibition applies regardless of whether the person i§ paid or not
and is a. bar against forced performance of an employment contract. Even -
though the employee cannot be required to provide services, the employer has
. a court-enforceable remedy Il the .employee willfully breaches the: contract,.
. the employer. can recover w ‘tever it_costs'to:replace the employee {costito:. -~z
engage another employee mi s what would have been paid had the-contract
',nol been breached). If the employee’s breach was not intentional, his duty to
perfoxm will be excused. Illness and deat'r would of course excuse the duty. -
- Willful does not in civil proceedmgs denott vad purpose; it only denotes know-
---ing or volunlary as dxstmguxshed from accrdenlal )

TCR .o
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Cases and Case Briefs

Cases and briefs have bct.n selected 10 exténd the readerls opporlumly to
“understand the law with’ rcspcz.l to lhc termination of teacher employment.
The cases mcludcd are prcscnlcd in'the order of.their case number.

1. Board of chcnls of State Collcbcx et al, v. Rolh (case) 408 US 564
2. - Perry et. dl v. Sindermann (briel) 408 US' 593 .. -
3. Spencer v. Laconia Schoo' District (case) 218 A2d 437
4 Prown v.-Portsmouth School District (case) 435 F2d 1182. ®

2 3. Stoneman v. Tamworth School District (briel) 302 A2d 657
6. Hawthorne v. Dresden School District (case) 324 A2d 728
qurelly v. Timberlane Régional School District (case) 324 A2d 723
‘8. Chase v. Full M ountain chionul School Dislr.icl 330 FSupp 388

her cascs 'whxch can be instructive -are suggested as supplemcnldry
rcadmgs :

: _.,Beultie,,v. Roberts; 136 F2d 747, 330 F.5.. 1250 and 341 F.S. 832 - .
McDonough v. Kelly; 329 FSupp 744 :
Goldberg v. Kelly; 397 US 254 |
Plymouth*Schgol District v. Siule Bourd of Education; 112 NH 74 .

-

Appendlx -

'ln dddlllon 1o lhc cases, the followmg documenls hdve been provnded

'Appendlx-A “State Board Policy for ‘Admlmslralxvc Hednng Procedures
 Under New Hampshire<RSA 189", Procedures lo be followed when
hearings are. requxred T ‘ T L

Appendlx B " Ru]cs and Procedurcs Go»ernmg a Dlsmlssdl Hcarmg"' These -
gurdehncs prcpdred by Allorney Bradley Kidder of the kaw firm of |
nghswander Lord,-Martin, and Killkeliey, are provided for the infor-"- .’

- mation of those who will be planmng dlsmlssal hearmgs -

Appendlx C “Record of Hearing and Decision of Local Board“ This docu-
. mentis based on an actual recerd, but fictitious names have been used .
- and’ the. cnrcumstdnces have becn changed to dvmd _pousible’ cmbsrra:s-

- ment to pdrerIpanls :
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'Statutes Anholalgd. publis..ed by the Equi
" New Hampshire (1970 Replacement Edition).

Reference Materials

ty rublishing Corporation, Orford,

The eight cases and briefs provided in the next section have been obtained

. either from the court which issued the dgcision (as in Board of Regents of State
. Colleges etal. v. Roth: Supremé Court of the United States) or from the at-

torney who-prepared the brief (i.c. Atty. Bradley Kidder’s brief re Richard L.
Stonemnan . Tamworth School District et al.). :

The materials in the Appen'dix'\'vere provided r.especlively by the New

Hamgshire State Board of EH_uga;ion and Allorney ‘Bradley Kidder.

Mo surhmary is allemplcd. The “law" is a process. The **body of law™ will

. continueto grow. To know the law-one must keep informed with respect to re-

cent cases. School officials — board members and administrators — as public -

trustees need -not: practice law, but they do need, according to Wosd V.

Reference is made throughout this treatise to'the New Hampshire Revised <

.. Strickland,’ to know the basic unquestioned constitutional rights. A viciauon -

of rights cannot (again from Wood v. Strickland) be justified by ignoranve or

disregard of settled law. . .

A
\

~
*

o Wood v. (Strickland; .Supreme Court 'of.t'h“c U.S.. 1975, U S.-—; 95 S.Ct. 992. .

|

i
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* - Case Number 1
’ ' ‘Reprinted by NOLPE

dope in nnection with this case, at the time the opinion is issued. The syllabus con-
‘slitules_,)no part of the opinion of the Court hut hus been prepared by the Reporter of

Decisions for the convenience of the reader. Sec }\L’nilcd States v. Detroit Lumber Co..
-200 U.S. 321, 337. el r : :

NOTE:;?ere itis d.emed desirable, a syilat_;'_q-gﬁ (headnote) will be released, as is being

_SUPREME COURT OF THE UNITED STATES
' ' » Syllabus _ T
BOARD OF REGENTS OF STATE COLLEGES .
etal v ROTH .

) (;ERTIORA'RI TO THE UN'lT.ED STATES COURT OF AP.PEALS:FOR
e THE SEVENTH CIRCUIT :

No. 71-162. Argued January 18, 1972—Decided June 29, 1972

- Respondent, hired for a fixed term of one academic year to teach at a state '
university, was inform_gg-_without‘cxplanmié)n that he would not be rehired for
the ensuing year. A statute provided that all state university teachers would be
employed initially on probation-und that only after four yeurs'_continuoﬁs ser-
vice would. teachers achieve permanent employment *during efﬁcie.ncyf'an'd-

- good hehavior,” with procedural prozection agz_xinst'separation.-'.Univer.sity -
rules gave a nontenured teacher *“‘dismissed” before the end of the year, some -

* oppertuhity for review of the “dismissal,”. but p_r\ovi‘dcd/lhal'no reason need be’”
given ‘for nonretention of a nbatenured teachér, and no _standards were .-
specified- for - re-employment. Respondent brought ~this action “claiming © -
deprivation of his Fourteenth Amendment rights, alleging infringement of (1)
his free speech Tight because the true reason for his nonretention was his
criticism of the university administration, and (2) his procedural due process -
right because of the.university’s failure to.advise him of the reason fo fits deci-

. . siom. The District.:Court granted summuryjuc}gmem for the respondent on the
- proceduraff issue: The Court of Appeals affirmed. Held: The: Fourteenth-
- 'A'i'rjc'n' it ‘does ot fequire “opportunity for~a~hearing, prior: to-the \rrgnf*""
" rencwil of a nontenured state teacher’s contract, unless hé-can show that'the’ «
nonrenewal deprived him of an interest in “liberty” or that he hxd a **proper- '-;
ty" interest in continued e'm(ﬁ'yment., despite the lack of tgnure or a formal

-contract Here lh_e_,nonretenlib of respendent, absent-any charges agamst him ™~
_or stigma or disability foreclosthg other employment, are not tantamount toa-

" deptivation of “liberty,” and the terms of respond@;}'s employment-accorded-

-__-"__'__'_him_n_g_“propcrly',"inlcrcst protected by proceduraldue process. The courts " .

“Below therefore €rred in granting summary judgment for the respondent orthe _

. procedural due process issue, Pp. 5-14, ' : :
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446 F. 2d 806, reversed and remandéd, :

‘ OSTEWART,' J.. delsrered the opinion of the Court, in which BURGER,”C.J.. and _

" WHITE. BLACKMUN, and REH NQUIST, JJ., joined. RURGER, C.J:_._ljl_qd aeons —
curring opinion, see No. 70-36, Perrv'v. Sindormann. DOUGLAS, J., liled a dissenting
,opinion. BRENNAN, J,, filed a dissenting Bpinion, in which DOUGLAS, J., joined,

--see No. 7036, Perrv v, Sinderminn. MARSHALL, J. filed a dissénting opinion. -~
POWELL. J., touk no part in the decision of the case. i ’
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- NOTICE: 'Thl% opinion is subject to formal revision before publication in the
prehmlnary pnnl of the United_States Reports. Readers are requested to-notify the = ° 7

R'eporler of Decisions, Supreme Court of.the Unifed States, Washington, D. C. 20543,

of any typographical or other formal errors, in ordc.r that corrections may be m.:dc.

before the prehmm.:ry print goes to’ pn.se . e

SUPREME COURT OF THE UNITED STATES
R N © TN 71162 e s

The Board of Regents of State Collegcs et al.,
Petitioners, v. David F. Roth, Etc:
On Writ of Certiorari to the Lo
- Unitéd States Court of Appeals for = : |
the Seventh Circuit.-’ :
 [June 29,1972] ° -
Mr Justice Stewart dcllvcrcd the opinion of the Court.

.In-1968 the rcspondent David Roth, was hired for his first lcachngob aﬁ‘

. assistant professor of political scierice at Wisconsin State Umversuy-Oshkosh
~He was hired for a fixed term of one academic year. The notice of his faculty

appointment specified that his cmployment wouldbegin on September-1, 1968, Q

and would end on June 30, 1969.' The: respondent completed that term. But he

~was mformed that-he would not be ‘rehired for the nexl dcademnc year.

t

\

. The respondenl had ro lcnure rights. to continued employmenl Under
Wlsconsm slatutory Jaw a state umversny teacher can-acquire tenure as a **per-
manent’ employce wter four years of year-to-year employmenl Havmg
acquired tenure, a teacher is entitled to ‘continued employment “‘during ef-
ficiency and. good behavior.” A relatively new teacher without tenure,

-however, is under Wisconsin, law entitled to nothing beyond his one-year ap- .
pointment.’ There -are no statutory or administrative ‘'standards deﬁ_nmg _

« . . i ' 2

~The respondenl had no contract of employ ment. '{alher. his formal notice of ap-

- pointment was the equ:valenl of an employment contract. The notice of his appoint-
ment provided that: *David F. Roth is hereby appointed to the faculty of the Wiscon-

. sin State Umversuy Position nimber 0262. (Location:) Oshkosh as (Rank:) Assistant

\Profescor of (Ds.pdrlmenl) Pohucal Science this (Date:) fifst day .of (Month:)
Se,nlember (Yedr) 1968." The notice went on to specify that the respondent’s “ap-
pomlmenl basis’ was for the “academic year.” And it provided that *[rlegulations
governlng tenure are in accord with Chapter 37.31, Wisconsin Statutes. The employ-
ment of\gnv staff member for an academic year shall not be for a term beyond June
Joth of lhe fiscal.year in-which the .Jppomlmenl is made.” See n. 2, infra.

&

* Wisconsin gﬁlutcs 1967, ¢. 37.31 (l) in force at the time, provided in perlmenl part

that: ‘*All teachers in any state university shall initially be employed on probation.
.The employmenl ‘shall-be permanent, during efficiency and good behavior; after 4
years of continuous- serwce in the state university system as a teacher.”

- /"I’ .ﬁ: A 28



- eligibilityfor re-employment. State law thus clearly leaves the decision whether

to rehire a nontenured teacher for another year to the unfettered discretion of

- University officials, , “ . . ‘
The procedural protection afforded a Wisconsin State University teacher
before he is separated from the University corresponds to his job secutity. As a
matter of statutory law, a ténured teacher cannot be “discharged except for

causc upon writtén charges™ and pursuuant to certain provedures.” A non- .

Aeriured teacher, similarly, is protected to some extent during his one-year
‘term. Rules promulgated by the Board of Regents provide that 4 nontentired
teacher *“dismissed’ before the end of the year may haye some opportunity for
review of the “dismissal.” But the Rules_provide no real protection for a non-
‘tenured teacher who simply is not re-employed for the next year. He must be
informed by February first “concerning retention or non-retention for the en-
suing year.”” But “*no reason for non-retention need be given. No review or
- . appeal is-provided.in such case.”™ " h '
In “conformance with these Rules, the President of Wisconsin State
University-Oshkosh informed the respondent before February 1, 1969, that he
would not be rehired for the 1969-1970 academic vear. He gave the respondent
no reason for the decision and no opportunity to challenge it at any sort of
hearing, : ' :

’

' Wisconsin Statutes 1967, ¢. 37.31, in force at the time. provided in pertinent part
that: “No teacher who has become permanently employed as herein provided shall
be discharged except for cause upon written churges. Within 20 days of receiving the
written chargés, such teacher may appeal the discharge by @ written notice to the
president of the Bourd'ovf regents of state colleges. The board shall cause the charges
(6 be investigated, hear the tase and provide such teucher with a written statement as -

. to their decision.™ : ’ ’

' The Rules. promulgated by lhc.Bou_rd'of Regents in 1967, provide:
“RULE l=—February st is estublished throughout the State Universily system as the
deadline for written notification of non-tenured - faculty concerning retention or non-
retention for the ensuing year. The President of each University shall.give such notice
each year on or before this dute.” : :
N “RULE H—During the time a faculty member'is on probation, no reason for non-.
. retention need be given. No review or. appeal is provided in-such case.”
“RULE HI-= Dismissal’ as oppoééd 10 *Non-Retention’ means termination of respon-
- -sibilities during 2~ academic year. Wheh a non-tenured faculty member is dismissed he
has no right - er Wisconsin Statutes to & review of his case or to appeal. The Presi-
dent may, ho . .ver, in his discretion: grant’a request for a review within the institution,
either by a faculty committee or by the Presiderit, or both. Any such review would be
informal in nature and would be advisory only.”™ '

“RULE l.Y—thh a non-tenured faculty member is dismissed he may request a review
by or hedring before the Board. of Regents. Euch such request will be considered ;
sepurately ahd the Board will, in its discretion. grant or deny same in each individual ’
case." ‘ T _
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Thc\rcspondcnl then brought this action in a federal district court allegirig

—that the L\‘ccision not to rehire him for the next year infringed his Fourteenth -

Amendmént rights. He attacked the decision both in substance and procedure.
First. he alleged that the true reason for the décision was 1o punish him for cer-
tain statements critical of the University administration, and that it therefore
violated hig right to freedom of speech.! Second. he alleged that the failure of
Univc»rsil’y})fﬁciuls 10 give him notice of any reason for nonretention and an
opportunity|for a hearing violated his right to procedural due process of law.
The District Court granted summary judgment for the respondent on the
procedural issue, ordering the University officials to provide him with reasons
and a hcuriné‘. 310 F. Supp. 972. The Court of Appeals, with one judge dissen-
ting, nfﬁrmcd\lhis partial summary judgment. 446 F. 2d 806. We granted cer:
. liorari. 404 US. 909. The only question presented to us at this stage in the case

. is whether lhc\rcspondcnl had aconstitutional right to a statement of reasons A

- and a hearing bn the University's decision not to rehire him for another year.”
We held that he did not. : ’

g .

L ) - ] 4 -,-'_'_ B <. ) ) _”-h(;
* While the respondent| alleged - that he was not rehired because of his exercise of free

speech, the petitionery insisted that the nonretention decision was based on gther, .

- constitutionally. valid grounds. The' District Court came to no conclusion whatever

regarding the true rcu\fm for the University President's decision. “In the, present’
case.” it stated, “it jpptars that a determination as to the actual bases of {the] deci-

- ‘$ion must -await gn‘}')liﬁéulion of the facts at trial ... Summary judgment is inap-
propriate.” 310 F. § : : : '

e

The courts thut have
to a statement of reatons br a hearing upon nonrenewal ‘of his contract.have come to
, varying conciusit‘/ns,ISomc have held that neither procedural safeguard is required. £.
g.. Orr v Trinter. 434 F. 2d 128 (CAG6): Jones v. Hopper. 410 F. 2d 1323 (CA10):
Freeman v, Gould Sy
has held that there i a right to a statement of reasons but not a hearing. Drown v.
Portsmouth School 1 i.s‘lricl.\435 F.2d 1182 {CA1). And another has held that both
. requirements depen
employment. Ferguspn v. Ti)mnas. 430 F..2d 852, 856 (CAS).

|

Pvzar

had o decide whether a noﬁlcnp?cd public employee has a rlighl'- .

ecial g;cluml District. 405 F. 2d 1153 (CAS). At least one court ..

on whether the employee has an “expectancy™ of continued o
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The requirementy of procedural due process apply ohly to the deprivation
of interest encompassed within the Fourteenth Amendment’s protection ol

- liberty and property. When protected interests are implicated the right to some

kind of prior hearing is paramount,” But the range of interests protected by
procedural -due process is-not infinite.
The District Court decided that proccduml due process guamn‘gu apply

- in this case by assessing and balancing the weights of the particular interests in-

volved. It concluded that the respondent’s interest in re-employment at the
Wisconsin State Unniversity-Oshkosh outweighed the University’s interest in.
denying him re-employment summarily 310 F. Supp., at 977-979. Undeniably,

«“the respondent’s. re- cmploymcnt prospects were of major concern to
‘him——concern that we surely cannot say was insignifcant: And a weighing
process has long been a part of any determination of the form of hearing re-

quired in particular situations by procedural due process." But, to determine;
whethet due process, rcqunremcms apply in the first place, we must ook not to
the * wcq,ht bul to the narure of the interest at state. See Morrissey v. Brewer _

" e U.S.—, —. We must look to see if the interest is wnhm the Fourtecmh -
‘Amcndmcnu protection of liberty and property. :

“Liberty™ and “property” are broad and majestic terms. They are among
the “[g]uat [constllutxonal] concepts ... purposely léft to gather. meaning

. from experience . . . [Tlhey relate to.the whole domain of social and‘economic

fact, and the stdlcsmen who founded this Nation knew too well that only.a
stagnant society remains unch\‘;nged.“ National Ins. Co. v. Tidewater Co., 337

- U.S. 582, 646_(Erank fuiter, o dissenting). For that reason the Court has fully. - '

. "'Before'a person is deprived of a protected interest, he must be afforded opportunity

for some kind of a hearing, “*except for extraordinary situations where some kindofa
hearing, “except for extraordinary situations where some valid govcrnmcntul interest
is at stake that Jusuﬁcs postponing the hearing until after the event.” Boddie v'
Connectivar, 401 U.S. 371, 379. “While [m]dny controversies have raged about .

the Due Process Clause,” . . . it is fu :ndamental that except in emergency snuatlons
[and this is not onc] due proccss requires that when-a State secks to terminate [a
protected] interest .. ... it ‘must afford ‘notice .and opportunity for hearing ap-
‘propriate to the nature of the case’ before the termination becomes effective.” Bell v.
Burson, 402 U.S. 535, 542, For the'rare and extraordinary situations in which we have
held that deprivation of a prot"cted interest need not he preceded by opportumty for
some kind of hearing, see, e.g.. Central Union Trust Co. v. Garvan, 254 U S. 554,.566; -
“ Phillips v, Commissioner, 283 U'S. 589, 597 Ewmg vi Mytinger & Casselberry, Inc..,
-339 U.S. 594. i

“The formdllly and proccdural requisites for the hearing can vary, depending upon -
the lmpornmce of the interests irivolved ‘and "the nature. of the subsequent ~
‘proceedings.” Boddie v. Connecticur, 401 U.S. 3717°378. See, e.g.. Goldberg v. Kelly.

=

397 U.S. 254, 263; Hannah v. Larche. 363 U.S_. 420. The constitutional requiremént of »
 opportunity for some form of hearing before deprivation of a protected interest, of . .
" . course does not depend upon such a narrow balancing process. See n. 7, supra.
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| .
and  finally rt.ju.lcd' thé wooden distinction between “rights” and
“prileges’ that once seemed to govern the dppllt..lblllly of procedural duc
_process rights.” The Court has also made-clear- that the property interests
protected by proctdural due process extend well beyond actual ownership of

real estate, chattels, or money." By the same token, the Court has required due:

process protection for deprivations of libe.rly beyond the sort of formal con-
straints imposed by the criminal process.' :

Yet, while the Court has eschewed rigid or formullsuc limitations on,the .

protection of prou.dural due process, it has at the same time observed certain
\ boundanes For the words “lxbcrly“ and “property™in the Due Process Clause
of the Fourteenth Aimendment must be given some meaning. ‘

-2 Ina l:.adma cuse dccndcd m.mv veard ago. the Court of Appfcals for the District of )
not a.

.

Columhm Circuit held that public employment-in gencral was. a **privilege,
“right,7 and that procedural due process guarantees therefore were inapplicable.
Bailev v. Richardson, 182 F. 2d 46.,aff'd by an equally divided Court, 341 U.S. 918.
- The basis of this holding has been thoroughlv undermined in the ensuing 3 years. For,
as MR, JUSTICE BLACKMUN:wrote for the Court only Tast year, “this Court now
has rejeeted the coneept that constitutional rights turn upon whether a governmental

benefit-is characterized as a-‘right’ or as a ‘privilege."* Graham v. Richardson, 403 -

UL S. 365,:374. See, e.g., Morrissey v. Brewer, — U.S. —; —; Bell v. Burmn 402 US.

7’535, 539. Goldberg v. Kelly. 397 U.S. 254, 262. Shapiro V' Thnmpmn 394 US6I8, .- -
- 627 0. 6 I’u/\vrmqv Board of demmn 39| U.S. 563, 968 Sherbern Vcrm'r 374

S ULS. 398, 404,

) " See, ¢.g.. (‘onnel v, quqenhmham 403 U S 207, 208 Bell v. Burson, 402 U S 935
Goldberg v. Kelly, 397 U.S. 254. ;

" **Although the Court has not dxﬁumcd to define llbLl’lV [m the Fifth Amendment's

Due Process Clause} with any gl’t.dl precision, that term is ‘not confined to mere-

freedom from bodlh restraint.’ Bnllmg v. .Slmrpe 1347 u.s. 497 499. See, ('g ’
Stanley v. illinois, — us. — . -
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L [r()vcréy i . ” L . B e
.. When a Stat€ would directly jmpinge upon'interests in free speech or free press, this

S et

\"L?il\ﬁﬁé'(if appottimities “jn & manner - that Contrzlvcnc[s]-dlie—-pr()ccss."“'
Sehgpe v, llf){"f{ of Bar Examiners, 353 U S. 232, 238, and, specifically, in o
Manper that denies the right 1o a full prior hearing. Willner v. Committee on
.C‘hdr.acu'r, 173 U.S. 96,103, Sce Cafeteria Workers.v. McElroy, supra, at 898.
N the prcgcnl cise, ho\vcvc'r, this principle does not come into play "

“ To be sure: the respondent hits alleged that the nonrenewal of his contract
Was bsed ON his ¢Xercise of his right to freedom of speech. B this allegation
Y ngy now pefore us. The District Court stayed proceedings on this issue, and
the rcgﬁondt‘""jh“s Yet o prove that the decision ot to rehire him was, in fact,
ased on his 1TE¢ SPeech yctjvities. ' ' ' '

n

\-" vvv ) ’ . - k0 .
" The piatrict Courl.made an assunption “‘that non-retention by one unjversity or

- COllege creales €ONCrele ynd practical difficulties for a professor in his subsequent
- adligemic career.” 310 Supp.. a1 979. And the Court of Appeals based its affir-
Mapce of e SUMMATY judgment largely on the-premise that “the substantial adverse

: ‘“rfccl"non,'rcmnhon is likely to have upon career interests of an individual professor”

amofints 10 limitation on future employment opportunities sufficient to invoke
Progedura! duc process guaranties. 446 F. 2d! at 809. But even assuming arguendo
Jhay such o ""Ubs“.‘.mllul adverse effect” under these sircumstaneces would constitute a
. Stage jmposed restriction on liberty, the record contains no support for these assump-
tiong, Ther¢ 13 N0 Suggestion of how non-retention might affect the respondent’s
' ‘fumréemp'oyn’““‘ Prospeets. Mere proof, Yor example, that his ‘record of non-

'ﬂlcnlidn in ont job, tuken-ajone, might make him somewhat less attractive to somé

. Other emploYe™ would hardly establish the kind of foreclosure of opportunities

“amgynting ° :‘l_dcprivu;ion'bf_ “liberty.” Cf. Schware v. Board of Bar Eximiners. -

. Wpra, iy . ' S
" Sern. 5. mfro Tht Court of Appeals, neneth-~less, argued that opporlunity for a

7 Reyring and @ Stalement of reasons were riquied here “'as a prophylactic against

" Nopretention dccisio{\s improperly motivated by exercise of'prol.cql'cd rights.” 446
Foag at 810 (emphasis supplied). While the Court of Appeals recognized the lack ol

T A finding that the respondent's non-retention was based on exercise of the right of,

. it felt that.the respondent’s interest in liberty was sufficiently invplicated
here because the dt;Cls.ion rot to rehire him was made “with a background of con-
“and unwelcome -expressions of opinion.”™ Jbid. - 3

Court has on occasion held-that opportunity for a fair zi',d,vc,rsury hearing mus!

" Pregedé the ;lcliOP_- Wwhether or not the speech or press .i.llcrcsllis clearly protected un-
s i'dcr qﬁbsllm[iyc First Amendment standdrds. Thus we have required fair notice and

- Opportunity for.an- adversary heacing before ah injunction’ is issued - against the.
holding of -rallies and public meetings. Caryoll v. Princess Anne. 393 U.S." 175.
Similu;ly} we have lnc;lic-.jtcd the nezessity of procedural safeguards b.‘}rf"c a Siate
‘Makes |;|'rgc'~"_’-'“|° Stizure.pf a person's Allegedly obscene bqoks. magazines and so
ot A4 QUANtLY of Books v, Kansas, 378 U.S. 205; Marcus v. Search Warrant. 367
: sec Freedman v Mcryvland, 386 U S, S1. Bantam Books.v. Sullivan, 372

< Us T
L&S’:’S Sce gc“"“‘”)/,Monug,hun,-‘.Firsl Amendment *Due Process.” 83 Harv. L.

*Robe 318, : ;

Inthe rclspc.)ndcnl‘s €ase, however. the State has not dircg.lly_ impinged upon inlc._r'cslls

in free spc"‘:h or ltrcc press in any way comparable toa scizure of books or an .injunc-

'lion.aguinst mccu_ng’s.. Whatever may be a teacher’s nghlﬁ of frc.c spc;ch_ [hg.: mlcrgsl
in holding & teaching job at 4 state university, simpliciter. is not itself a free speech in-

terest. . :

: 39"



~___Hence, on the record bclorc us, all that clearly appears is that the respon-
" dent was not rehired Tor one yc hrat one University, It stretehes the coneept 100
far to suggcst that a person is deprived of “liberty™ when he simply is not
rehired in one job but remains as free as before to seek another, Cafererid
" Workers v, McElroy, supra, at 895-896, - .

/’.
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The: Faurteenth Amendment's pracedural pl‘()lt:t.lloll af pmpcrly is o
safeguard of the security of interests that a person has ulre ady acquired in
4pu.lllu benefits, These interests -property lnlcrc\l\——md) tuke many, forms,

Thus the Court has held that a persop recéiving wellure benefits under

N ,\Ul“'t(")’ and administrative standards defining t.llglbihl\’ for them has an in-

terest in cantinued n.mpl of those benefits that is safeguarded by procedural
due process, Goldberg v: Iw//\' 397 U.S. 254." See Fleming v. Nestor, 363 U S,
603,.611. Similarly, in the area of public cmplovmcnl the Court has held thit a
public collegé professor dismissed from an offiee held under tenure provisions,
Slochower v. Board of Education, 350 U.S. 551, and college professors and staff
members dismissed during the terms of their contracts, Wieman v. Updegraff,

344 U.S. 183, have intcrests in continued employment that are safeguarded by
due process. Only last year, the Court held that this principle “proscrlbmg N

summary dismissal from public employment without a hearing ‘or inquiry re-
quired by due process™ alsa applied to'a teacher recently hired without ten 1re

or a’formal donttact, but nonetheless with u elearly implied promise of con-
tinued unploymcnl Connell v. Htgqenbotlmm 403 U.S. 207, 208..
Certain attributes of “*property" interests prou.cu.d by proudurdl due

process emerge fron these decisions, Tot ave a p"(,pcrly interest in a benefit, a

‘person clearly ‘must have more thin: an‘abstract need or desiré for it. He must |
have more than & unilateral expectation or it. He must, instead, have a -

legitimate elaim of entitlement toit. Itisa purlosc of the ancient institution of *.-

property to protect those claims’ upon which people rely’in their daily lives,

Property interests, orcoursc are not created by the Consluuuon Ralher
they are ch.aled and lhur dimensions are defined by msung rules or un-

W Goldomith v. Board of Tax Appeals. 270 US. 117, is a related cuse. There; the' -

petitioner was a lawyer who had been refused admission to practice before t 1e Board
of Tax Appeals. The Board hdd *published rules lorddmlsﬁlon of persons cntitled to

-practice before it, by which attormy% at law gdmitted to courts of the Urited States

- and the States. and the District of Columbia, as well as certified public accounlantq
duly qualified undcr the law ofdnv State or the District, are mddt.mt,_‘..glblt. The.
‘rules further p.O\lde that the Bodrd may in its dlSCrLllon dcn) admission lo any
-applicant, .or suspend or disbar ‘any ‘pérson after admission.™/d., at 119. The Board
denied admission to the petifioner under, ns dmcrcllondr) ower, without a prior

~reliance 1hd[ must not be arbitrarily undermined. It is a purpose of the con- .
stitutivnal ‘right 1o a hearing to provide an OPPO”U”“Y for_ 4 puson o vin-
© dicate those elaims, - .

o

' hc.mng and a statemient of the reasons for thc denial. Altholigh this Court disposed o
of the case on other grounds, it stdtcd in an opmlon by Mr. Chn.f.luqtlcc Taft, that *~

‘the existence of the Board's ellglblluv rules gaveNhe petitioner an interest and claim
1o practice befgre the Boardtowhich procedural die procdss requirements: applied.

1t said that the Board's discretionary power “must beconstrued to mean the exercise

of a discretion to be exercised after fair investigation) wi
opportunity to answer for the applicant as would conqmuu. due process.” 1d.., at 123.

S b ;. E -

such a notice. hearing‘ and



dz.rsl.mdmp thut stem from un mdcpcnduu sauree such as. stute law—rules ar
understandingg that secure tertain benefits and that support claims af entite-
ment to those benefits, Thus the wellare recipients in Goldherg v. Kelly, supra,
had a claim of entitlement ta wellure payments that was grounded in the
stutute defining eligibility for them, The recipients had nat yet shawn that they
_were, in fuct, within the statutory terms af eligibility. But we held that they had
- right to o hearing at which they might attémpt to doso.
% Justasthe welflare recipients' "propt,rl)“'mlcrul in welfare pdymcnl\ wits
cred ied and dcﬁm.d by statutory terms/so the respondent’s “property™ interest
in cmpluymcnl at the Wisconsin State University-Oshkosh was created ‘tnd
~defined by’ the térms af-his appointmeni. Those terms secured his interest in
“employment up to June 30, 1969, But the important fact in this case is that they
~specifically provided that the responderit’s employment was 1o terminate on
June 30. They did ot pmvndp for contract renewal absent “sufficient cause.”
Indeed, they made. no provision far n.m.w.ll whatsaever.

Thus the terms of the respondent’s appointment secured absolutely no m-
terest In re-emplayment for'the next yeaf. They supported absolutely no po
ble c.lmm of entitlement to re-employment. Nor, su.mﬁc.mtly was theré uny™
state statute or University rule of policy” that: secured” his interesb in- re....
employment or that created any legitimate claim to it." In these circumstances, -
the rcsponduu surely had an abstract concern in being rchm.d but he did not .
have a property interdst sufficient ta require the Umvcrsnl) ‘authorities to give
hini.a hearing when they dLCllnLd to renew his cantract ef employment.

4

e

i

* To be sure, . the respondent does suggest - that most teachers hired on a'year-io-year
_basis by 'the: Wisconsin Sldlg University-Oshkosh are, in fact. rehired. But the (..
District Court has not found that there is dn)’lhlng .Jppro.uhmg atcommon law™” of  .{
re-employment. see Perrv v. Sindermann, post, at —. so strong ds (o require Universi- -
“ly ~fficials to give the respondent a slaluncnt of reasonsand a hearing gn their deci- -~ *
sion nat to rehire hlm - '
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SuU PREME '(‘.‘OURT OF THE UNITED STATLES
‘ No. 71-162

The Bourd of Regents of State Colleges et al., .
Petitioners, v, David F. Roth, ete, ’ :
On Wit of Certiorari to the
United Statgs Court of Appeals for”
the Seyenth Circuit. ’
(June 29, 1972] ' -
Mr. Justice Douglas, dissenting. ' , B p

“Respondent Roth, like Sindermann in the companion ease, had no‘tenure
under Wisconsin law and. unlike Sindermann, he had had only one year of

Aeaching at Wisconsin State University—Oshkosh—where from 1968-1969 he

had been Assistant Professor of Rolitical Science and international Studies,
Though Roth waus rated by the faculty as an excellent teacher, he had publicly
criticized the administration for. suspending an eéntire group ‘of 94 Black
students withéut determining individual guilt. Hg also criticized the univer-
sity's regime as being authoritiarian and autocratie. He used his ¢lassroom to
discuss what was being done about the Black episode: and one day. instead of
meeting his class, he went to the ineeting of the Board of Regents. \
In this cuse. s in Sindermann, an action was started in a Federal District
"ourt under 42 U.S.C. § 1983 claiming in part that the decisions of the school
futhoritjes not to rehire was in retaliation for his expression of opinion. The
istrict Court, in partially granting ‘Roth's motion for suminary judgment,
held that the Fourteenth Amendment required the university to give a hearing
to teachers whose contracts were not to be renewed and.to give reasons for its
action. 310 F. Supp. 972, 983: The Court of Appeals affirmed. 446 F.2d 806.
Professor Will Herberg of Drew University in writing, of *ucademic
freedom recently said: -
© Uit is sometimes conceived as a- basic constitutional right
guaranteed and protected under the First Amendment, But, of course,
this is not the case. Whereas a man's right to speak out on this or.that
may be guaranteed and protected, he can have no imaginable human
or constitutional right to remain a member of a university faculty.
‘Clearly. the right to academic freedom is an acquired one, yet an ac-
quired right of sucb value to society that in the minds of many it has
verged upon the constitutional.” Washington Evening Star, Jan. 23,
1972, . ' ‘ ’

: —
' Section 1983 reads as follows: :
“Every. person who, under color of any statute, ordinance, regulation, custom, or

usage, of any State or Territory.-subjects, or causes Lo be subjected, any citizen of l'he;

Uhited States or other person within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and taws, shall be liable
to the party injured in an action at faw, suit in equity, or other proper proceeding for
redress.” ' ' ' - :
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There may not be -u constititional right to continued employment it
private schools and collepes ire iuvnl\“"cul‘ But Prof. Herberg's view s hot cors
reet when public schools move against faculty members, For the First Amend.
ment, applicable to the States. by reason of the Fourteenth Amendment,,
protects the individual against state action when itcomes to freedom ol speech
and of press and the reluted freedoms gunranteed by the First Amendment;
and the Fourteenth protects “liberty ™ und “prupcrﬁy(us stitedd by the Count Iy
Sindermann. — ‘ i

No more direct assault on neademic freedom cin be imagined than for the \_
sehool authorities toehe allowed 1o discharge u teacher because vl his or her
philosophical, political, or ideological beliefs. The sume may well be true of
private schools also, i through the device of financing or other umbilicul cords
they become instrumentalities of the State. Mr. Justice Frankfurter stated the
constitutional theory in Sweezv v, New Hampshire, 354 U8, 234, 261 2202 (con-
curring opinion); ' '

‘ “Progress in the natural seiences is not remotely contined to fin-
dings made in the laboratory. Insights into the mysteries of nature are’
born ol hypothesis and speculation. The more so_is this true in the
pursuit of understanding in the groping endeavors of what are called
the social sciences. the concern of which is man and society. The
problems that are respective  preoccupations  of anthropology,
ccononics, law, psychology, sociology and related areas of 1
scholurship are merely departmentalized dealing, by way of ,
manageable diviSion of -analysis. with interpenetriting aspects of \
holistic perplexities. For society's good—if understanding be an essen-
tial need of suciety—inquiries into these problems, speculations about
them. stimulation in others of reflection upon them, must be left as
unfettered as possible. Political power must abstain from intrusion
into this activity of freedom, pursued in the interest of wise govern.
ment and the people’s well-being, except for reasons that are exigent .
and obviously compelling.™ : '

We repeated that warning in Kevishian v. Board of Regents, 385 U.S. 589,
603 - AR , . P
“Our Nation is deeply commitied to safeguarding academic

freedom, which is of transeendent value to a1l of us and not merely to

“the teachers concerned. That freedom is therefore a special coneeen of

ihe First Amendment. which does nottoleraté kiws that cast i pall of
orthodoxy over the classroom.'
When & violation of First Amendment rights is alleged. the reasons for -

dismissal or for nontenewal of an employment contract must be examined to

see if the,reasons given are only a cloak for activity or uttitudes protected by

the Conetitution. A statutory analogy is present under the Natjonal Labor

46 A-O .‘.‘
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",-Rcl‘aij"ons Act, 29 US.C. § 151 et seq. While discharges of employees for
C “cause” are permissible (Fibreboard Corp. v. Labor Beard, 379 U.S.203,217)) -
- discharges because’of an employee’s. union activities is banned by § 8(2) (3):29
U.S.C.§ 158 (c) (3). So the search is to ascertain whether the stated ground was
the reil one or only a pretext. See J. P. Stevens & Co. v. Labor Board, 380 F.2d-
- 292, 300. S ' ' - : '

_In the case of teachers whose contracts are not renewed, tenure is not the

: cri'lica.l_.»issuc'. In the Sweezy case, the ieacher, whose First Amendment rights ~

we honored, had no lenure but was only a guest lecturer. In the Kéyishian case,

‘one-of the petitioners (Keyishian himself) had only a *‘one-year-term contract™

+ that was niol Feréived. 385 U S., at 592. In Shelton v. Tucker, 364.U.S.479, one

‘of-the petition€rs was. a teacher whease “*contract for the ensuing school year

was niot renewed” (id:, at 483) and two others who refused to comply were ad-

. vised-that.it made “impossible their re-employment as teachers for the follow- -
_ing school year.”“/d., it 484. THe oath required in Keyishian and the affidavit

listing merhberships required in Shelton were both, in our view, in violation of

iFifst Amendment rights: Those cases meadn that -conditionirig renewal of a

{eacher’s contract upon surrender of First Amendment rights is-beyond the
: N R ¥ e

“power of a-State.

_There is sometimes i conflict between a claim for First- Amendment
protection and the need for orderly administration of the school system, as we
noted irt Pickering v. Board ofEd_uc’alio:‘i, 391 U.S: 563, 569. That is one reason_-
why summary judgments in this class of cases are seldom appropridte. Another

" reason is that careful factfinding is often necessary to know whether the given

" reason for nonrenewal of a teacher’s contract is the real reason or a.feigned |

.ones ,

“1t is said that.since teaching in a public school is a privilege, the Slu,lié can. -

- grant it or withhold it on conditions. We have, however, rejected that thesis in

A'hnumerou.s cases, e.g., Graham V. Richardson, 403 U.S. 365, 374. See Van
< Alsty.:e, The Demise of the Right-Privilege Distinction in Constitutional Law,

8] Harv. L. Rev. 1439 (1968). In Hannegan v. Esquire, 327 U.S. 146, 156, we

said that Congress may not by withdrawal of mailing privileges place

imitations on !rcedom af speech which it could not do constitutionally if dgne

directly. We said in American Communications Assn. v. Douds, 339 US. 2,

. 402, that freedom of speech was abridged when the only restraint on its éxer- " :
. cise was withdrawal of the privilege to invoke ‘the facilities of the National

Labor Relations Board. In Wieman V. Updegraff. 344 U.S. 183, we held that an
applicant could not be denied the opportunity for public employment because

he had exercised his First, Amendment rights. And in Speiser v. Randall, 357

. US. 513, 'we' held that a denial of a tax exemption unless one gave up his First. -
Amendment rights was an abridgement-of Fourteenth Amendment rights.

" A% we held in Speiser v. Randall, supra, when a State proposes to deny a

.-privilege to one who it dlleges hus‘enguged in‘unprotected speect, Dué Process

gequ_ires that the State -bear the burden Qf..proylng that the speech was not '(
prplecﬂ:d.,“The_prd‘les:lion of the individual against arbitrary action . . . [is] /’

the very essence of due process,” Slochower v. Boafd‘,of Higher £ducation, 350

~ . . .

!
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U, S 551, 559 (1956) but where the State-is allowed to act secretly behind

closed doors and without any notice to those who are affected by its actions,
there is no check against the possibility of such “arbitrary action.” ~
- Moreover, where “important interests” of the citizen are implicated (Bell

“'v. Burson, 402 U.S. 535, 539) they are not to oe denied or taken away without .

- Die Process. Id., at 539. Bell v. Burson involved a driver's license. Butalsein- =

’ cluded are disqualification for unemployment compensation (Sherbert v.
-Verner, 374 U.S. 398), discharge from public employment (Slochower v. Board

of Education, supra), denial of tax exemption (Speiser 'v. Randall,supra), or
withdrawal of welfare benefits. Goldberg v. Kelly, 397 U.S. 254. And see

4W1:consm v. Constantineau, 400 U.S. 433. We should now add that nonrcnewai'

of a teacher's contract, whether or not he has lenure, is an cnullcmcnl of the

. same importance and digrity.

Cafeteria Warkers v. M(‘E/rov 367 U.S. 886, is nolopposed llheld Lhdld :
cook employed in a cafeteria in a military instailation was not entitled to
hearing prior to the withdrawal of her access to the. facility. Her employer was

- prepared to employ her at another of its restaurants, the withdrawal was not

llkcly to injure her rcpulallon and her employment opportunities elsewhere
were not impaired. The Court held that the very limited individual interest in‘
this OnLJOb did not outweigh the Government's authorily over-an lmporlanl
federal military establishment. Nonrenewal of 4 teacher’s contract is lin-
tamount in effect to a dis~xissal and the consequences may- be enormous.

-Nonrenewal can be a blemish that turns into a permanent.scar and effectively

limits any chance lhc teacher has of being rehired as a leacher at least’in his
State. :
If this nonrenewal implicated the First Amendment, then Roth was
deprived of constitutional right$ (a) because his employmcnl was condilioned

“on a surrender of First Amendment “rights and-{b) because he réceived no

notice and hearing of the adverse action contemplated against him. Withouta

statement of the reasons for. the discharge and an opportunity to rebut those

reasons—both of which were refused by petitioners—there is no means short

of a lawsuit to saft.guard the right not to be dlschargcd for the exercnse[of Flrsl,

Amendment guidrantees. - T
The District Court held 310 F Supp 972 979 980

Sub\lantxvc consllluuondl protection for a university profcssor

. against non-retention in violation of his First Amendment rights or
arbitrary non-retentionis’ useless without procedural mfeguards

. hold that minimal procedural due process includes a statement of the

" reasons why the university intends not to retain the professor, notice

of a hearmg at which. he may respond to. the stated reasons, and a

~ hearing:ii’ the profsssor appears at the appointed time and place. At _ .' -

such_a hearing the professor must have a reasonable opportunity to

submit evidence relevant to the stated reasons. The burden of- .going . .

forward and the burdeén of proof rests with the professor Only'if he
_makes a reasonable showing that the. stated reasons are wholly inap-

u E
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‘propriate as a delS for decxsxoy er. that lhey are wholly. wxlhoul basis
in fact would the unijversity administration’ bccomc obliged to show
that the stated reasons dre not mdpproprmle or that’ 1hey have a basn
in fact.” : ] e e

‘ ll was that procedure that lhe Court'of Appeafs‘zlpproved 446 F. 2d 806,
* 809-810. The Court of Appeals also corcluded that tirough the § 1983 action
was pending in courl the court should stay its hand until the academic
procedures had been compleled As stated: by th ourl of Appeals in Smder-

“mann:

«

\' . (;'
,'- B

School constituted review bodies are the most approprmlea
forums for initially determmmg issues: of this type, doth for the con-
venience of the parties and in order to’ Brmg academic expertise. Lo
bear in resolving the. nice issues of administrative dlsc1plme teacher

' compelence and school pelicy, which so frequently must be balanced
in reaching a proper determination.” 4.30 F., Zd‘ at 944-945. .

Thdl is a permissibie course for District Courts to take, lhough itdoes not.’
rel:eve tilem of the final determination whether nonrenewal of the teacher’s .

contract was in retaliation of the exercise of First: Amendmenl rlghls L -
Accordmgly l would dfﬁrm the Judgmen‘ of the Courl of Appeals
ERR - /'
- \ 4 ’
L *

i .

L Such a procedure would riot be contrary lo the well-settled ruIe that § 1983 actions do

\ not require exhaustion of other rémedies. See, e.g.. Wllwordmg v. Suenson 404 U S.
249 (1971);. Damico v. Callforma 389 U.S. 416 (1967); McNeese'v. Board DfEduca-

‘_ ‘tion. 373 U.S. 668 (1963); Monroe v. Pape 365 U.S. 167(1961). One’ ofthe dl]egauons

‘\'in the complaint was that respondent was denied any cffective state remedy and the. -
Dlslncl Court’s slaymg 1ts Lmnd thus furlhered thary lhwarted the pu rposes of§ 1983..
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SUPREME COURT OF THE UNITED STATES
\lo7l]62'-‘~ e

-

The Board of ‘Regents of State Cplléges_eL al, .
Petitioners, v. David F. Roth, Etc. "
N On Writ of Certiorari to the
" £ United States Court of Appeals for
the Seventh: Circuit.
[une 29,'1972]° =~ -
Mr. Justice Marshall, dlssenlmg

Respondent, was Tired as an assistant professor of polmcal scienceeat
Wisconsin State Umversuv-Oshkosh for the 1968-1969 academic year. During
the course of that year he was told that he would not be rehired for the next
academic term, but-he was never told why. In this case he asserts that the Due
Process Clauec of the Fourlcenlh Amendment to the United States Constitu-
tion entitled him to a statement of reasons’ and a hearlng on the University's
dccmon not to rehire him for another year: This Cldlm ‘was sustamed by the
District Court which granted respondent . summary Judgmenl 310 F. Supp.’

972, and by the Court OprpCdlS which-affirmed the judgment of the District .

Court. 446 F. 2d 806. This Court loday reverses lthudgmenl of the Courl of
Appeals and reJeclq respondent’s cldim. 1 dissent. .

While I agree with Part I of the Court’s cpinion, setting forlh the p; oper
- framework for consideration of the issue presented, and-also with those por-.

tions of Parts 11 and-1II of .the Court's opinion that assert that.a public

cmploy e is entitled to procedural due process whenever a State sugmauzes—

him.by denying employment, or injures hxs fulU{e employmenl prospeécts. -

scverelv. or whenever “he State deprives hlm of a property interest, | would go -

furlher than lhe Court. does in def‘mng lhe terms “llberly and “properly

“The- pnor decmons of this Courl dlscm rat lenglh in the opmlon oflhe, o

COU:[ establish a prlncnple that is as obvious.as it is compelling—i.e.. feders]

and“sfate’ ‘governments and governmenlal agencies are reslrdlned by the

. Constitution from aclirig arbur'mly with respe"l to employment opportumues -
- that they either offer’or control. Hence, it:is now ﬁrm]y established that, -

whether or not a private employer is free to acl capncnously or unreasonably'

“ with respect to employment practices, at least akiént’statutory® or, contractual’

falrly and rcdsonably

! Respondcnt has xlso ajleged that the lrue Tedson for the decmon not to rehire him,

pomts out, this muc is not before | us. at the present time. . e h e
: See, e.g., Gnggx v, ‘Duke Power Co.. 801 U.S. 424 (1971): 42.U. SC § 2000€. -

3. CH. Notc Procedural "Due Proccss m Umon Dmcnplmdry Proccc.dmgs 57 Ydle L. J

1302 (1948). - . "

-, -

-

*“controls, a government employer"‘ns dlfferenl The governmenpﬁmay only act '

~ was to punish him for ceriain statements critical of the Umversuy As the Courl . '

-
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Thls Courl has long ‘ndml.nncd that “‘the right to work tor a llvmg in lhe )
common occupations of the community is of the very essence of the personal
fru:dom and opportunity that it was the purpose of the [Fourteenth] Amend-

* -ment to secure.” Truax v. Raich, 239:U.S. 33, 41 11915) (Hughes, 1.). See also
Meler v. Nebraska, 262 U.S. 390, 399 (1923). It has also established that the ..

fact-that an employee has no contract guaranteeing: work for a specific future
pcnod does not mean that as’ ‘the result of dction by the govcrnmcnl he may be
“discharged at any time for any reason or for no reason.’ Trua\ v. Reich, 239°

U.S.,at 38.
ln my view, cvcry citizén who dppllcs fora governmc.nljob is entitled lo it

unless the government can csldbllsh some reason for denying the employment.

. This is the “property™ right that I believe is protected by. the Fourteenth

Amendment and that cannot be denied “without due process of law.”* And it is
also llberly——hbcrly to work—whlch is the “very essence of the personal
freedom and oppo-tunity” secured by the Fourteenth Amendment.
This Court ha; often had occasion to note that the denial of public

émployment is a serious blow to any citizen. See, e.g., Joint Anti-Fascist ’
Refugee. Commlttee 9. McGrath; 341 1.S.°123, 185 (l‘bl) (Jdckson J., con-
cureing): Urrrled States V. Loverr, 328 U.S. 303, 316+ 317 (1946). Thus, whén an
application for ‘public employment is denied or the contract of a government -

. employee is not renewed, the: governmcnl mnust say why, for it is only when the
reasons underlying government action are known that cmzcns feel secure and

protected against arbitrary government action. .
_Employment is. one of the greatest, if not the greatest, benef'ls that

governmcnls offer in modern-day life. When something as valuable as the op-

portunity to wark -is at stake. the govcrnmcnl may not reward-some citizens

" . and not olhcrs without demonstrating that its actions are fair and equitable.
And itis proccdurdl due process that is our fundamental guardmeeoffan.ncsq.
"our pretecnon dgqut arbxlmry capncnous and unredsondble governmenl ac-' |

lxon
M. Jusluc _Dnuglas has ‘written that: »
. -“-‘t is not without 9|gn|f'cancc lhdl most of the provmons oflhc. .
o Bill of Rights are-procedural. It is p'ou:durc that spc\ls much of - the -
- -difference between: rule by law and rule by whim or caprice. Steadfast .

adherence to. stnct proccdurdl safeguards is our main assurance that- " -

-~ there will be cqual justice under,law.?’ Joint Anti-Fascist Refugee Com-‘ ‘
.mmee v. McGrath 341 U.S., at-179. ' . - o

: 3 .o . aeal e

And \dr Jusllce Frdnkfurler has sald that' “[l]he hmlory of Amcncan .
frccdom is. in so small measure; the history of procedure.” Malinshiy. ‘New

“York 374 U.S. 401, 414 (1945). With respect to occupations controlled'by the

: gov:rnmnnt one Jower courthas said that *[t]he public-has the right to expect .
. its officers. ... to make dd_]udlcalxons on the: basis of merit. The first step -
' -loward insuring that these expectations-are realized is to’ require ddherencc to:.
R the: slanddrds of due process: absolute-and uncomrolled discretion |nv1les
. -dbuSc e Harmbt V. Allen 326 F. 2d 6]0 (CA5 1964) ' -

T L e . . A . e S
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. hearing;

7 C'mlnell v, nggmbotham 403 U. S 207 (1972)

“

We have often noted that procedural due process means: many different

things in the numerous contexts in which it applies. See, e.g., Goldberg v. Kelly, "'
-397 U.S. 262 (1970); Bell v. Burson, 402 U.S. 535 (1971). Prior decisions have

- held that an applicant for. ‘admission 10 practice as anzattorney before the -
o Umted tag:s Board of Tax Appeals may not.be rejected without a.statement

of-reasdn and M:hance for 2 hearing bn disputed issues of fact;* lhat atenured
tcache/tduld not be summarily dismissed-without notice of the reason$ and a

opportunity-to practice ‘law without notice of the reasons for the rejection of

his dppllcauon and a hearing:® and even T that a substitute teacher who had been

. employed only two months could not be dlsmmed merely because she réfused

¢ lo.take a loyalty oath wuhoul an'inquiry into the specific facts of her case and -
u:d hearing on those in.dispute.” I would follow these cases and hold that respon- ~
Genl was denied due process. when his contract was not renewed and he was nol

mfbrmcd of lhe reasons and glven an opporlumly to respond..

€.
\

It m.xy be argued thal to prowde procedural due process to dll pubhc

I

“employées or prospective employees would place an intolerable burden on the:
- machinery of government. Cf. Goldberg v. Kelly, supra. The short answer to
- that argument is that, u is-not burdcnsome to glvc reasons when.reasons exist. -

"~ Whenever an appllcdllon for employment is-deniedyan employe¢ is dlscbargcd

~or a decision not to I'Chll'c an employee-is made, there should be-some reason
for the decision. It can suarccly be argued that government woufd be crippled
by a requirement that the reason be com mumcaled to the person-most dlreclly
yaffecled by the governmenl s action.

"Where there are nutnerous apphcanls for jobs, it is llkely lhal few Wlll :
choose»lo demand reasons for not:-being hired. But, if the demand for reasom'

’ that anappllcanl for admission o a staté bar could not be denied the -

is'exceptionally gredl summary procedures can: be devised that would provndev L
fair dnd adequate mformduon to all persons. As-long as the govcr"lmenl has a

~good reason for its actions it néed not fear’ dmclosure [t js only ‘wheré the

. government acts lmproperlv that procedural due. process is truly burdensomc

-~ And that is precisely when.it is most necessary.

It mlghl also be argued that to requ1re a. hearmg and a stalemenl of,

reasons is to requxrc a useless act, because a governmenl bent on'denying : -~

"-emplovmcnl to one or more persons will do so regdrdless of the procedumli‘ :
" hurdles_that arg placed in its path. Pcrhaps this'is so,-but a- rcqunremenl of -
_procedum[, regularity at. least. reriders’ arbitrary actipn’ more difficult.

_ 1‘-'Mdr:..ovcr \proper. procedures will surely eliminate some of the arbllrarmess'

E -‘lhdl resuits not from- mdhcc bul from mnocenl error. “E’xperlence teaches .

e Goldsmith v. Board of Tax Appedis. o.us. N7 (1926)
! Slorhouer v, Board of. Higher Education, 350 U.S. 551 (1956)
e Wzllner y. Committeé on Character, 373 U.S. 96 (1963).

46
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Case Number 2

rrefp’ epd"’” by B’“‘”"“ l\ldder anuzre and/mciuded with Ins lund pernmsmn Ja B. .

LT NITED STATES SUPREME COURT
- Perry et al ~
_ S - s,
O Sin'dern;anﬁ L
. 408 U.s. 593 B L. Ed 2nd 570 .

v
T

.

”-FACTS ' 4

o 1 sin defma““ was a teacher in the state college syslem of t‘1e State of
. Texag gor 10 years,.the last four as a_|un|or col]'ege proﬁ.ssor under a senes of
.one‘)’ea writtén contracts; - gy

uring the 1968-1949 academic year, a- controversy arose between the

. TCSpOnd at and the College zdministration after Sindermann was elected Presi- .

ent of [he Texas, "““'Or College Teacher§ Association.

: Md)’v' 969, the respondent’s orie-year employment contract ik:r- o

o mlnat ed, and the BO‘”d of Regents voted not to offer him a new contract for

€ next academ‘c Year, without giving him an explanation or prior hearmg

g The Regents, did issue a ‘press- release setting. forth allﬂgatlons of e

Slnder ann’s l"‘“bmdmauon

RATIONALE o

. 1.7 Even: though a person has no “rnght" to a valuableggovcrnmemal’ _
.-:beﬂeﬁl ndeven though ' the government may | ‘dény him the .benefit for a ..

numbe of reasons, there are some reasons upon ‘which the govérnment may -
‘Not. act, ,“1 infringes upon hie consutuuonally protccted interests, especrally-

lis inerest in free speech, °

) The non-renewgj of a non- tenured publrc school teachers one-year‘ '

Ont,-‘l t ma)’ not, be predncated upon hrs exercise of Frrst and Fourteenlh.

B mendmenl r|ght5
3 This ! Courl has'helg thar a teacher’s publrc crntxcrsm of his superiors

'WHETHER SINDERMANNS LACK OF CONTRACTUAL OR(
. TENURE RIGHT To REEMPLOYMENT, TAKEN ALONE,"
" DEEeATS HIS CLAIM THAT.THE NON-RENEWAL OF HIS
CONTRACT VlOLATED THE FIRST- AND ‘FOURTEENTH “

.on’ m;mcrs of public concern may: be. constitutionally: protected and may )

: hel‘efo e be ‘an impermissitie. basis for-the termination of his employment.
3. indermann alleges that the collegc,has a de facto lenure program

-' ‘h enure Unde .\
at “he., had t r that program ‘\
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purposes'if there are such.rules or mutually explicit undersldndmgs that sup-

port his claim of entitlement to the benefit and that he may invoke at g heanng
6. A teacher who has held his posmon for a number of years might be
able to show from the c1rcumsldnces of his service and from other relevant..
facts that he has a legitimate claim -of entitlement to }ob tenure,
- 7. Weagree that Smdcrm.mn must be givenan opportumly to prove the
légitimacy of his claim’in the Federal district court, since proof of such @

property.interest obligates the college officials to grant a hearing at his request.

where he could be informed of thc 2rounds of his non- retenllon dnd challenge

their sufficiency: -

= ' . : Lo

WM

5
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- Case Number 3 .
Belknap. - - . : S~ B
© No. 5432 i IR
‘ I G'."Alda Spenéer v. Laconia.School District
Argued January 4, 1966,
Dccndcd March 30, l966

1. The statute (RSA 189: H) prowdmg that school boardx may dls‘mm any tcachcr
- found by them to be immoral or incompetent or who fails to conform to prescribed
regulations limits the authority of school boards to dismiss teachers to the grounds
specified, and hence the dismissal of a tcdchc.r 5olcly for cconomy reasons was a
violation of the statute.
‘In such case, the statute (RSA 189 REIN 1mposmg habllm upon the district *to thc
extent of the full salary™ for the contract period was held to fix the outside lintit of

" gecovery, and any earnings by the dismissed teacher after dismissal .should, bc

dchthd from her fullsalary for the contract period. . -

3. A renomination provision in a school teacher’s contract provxdmg that the contrdct
might be cancelled by either party as of June 30 of any year by giving‘notice. by
April 15. of such year was held invalid because i in conﬂlct with the statute (RSA

189:14-a, 14-b) providing for notice by March ‘15 if the teacher is not to be
. rcnommated and a nght to h:..mng bcforu the school board subjeet to review bv
7. the’ Sldte Bodrd . » : i

(89

{r

~

T Assumpsit- o I'CCOVCI' unpdld saldry for lhc school yedre 1963 1964 dnd‘
1964-1963 under a contract of employment by which the defendant agreed to
‘employ the plaintiff as a teacher for a period of three years, commencing

September 15, 1962, Th(. pldmuff was dismissed on August 7,.1963 “for _

budgelary reasons,” and thereafter found employment elsewhere.

" In-advance of trial. and upon”an agreed statement of facts, the Superlor

Courl (Grlfflh J. ) lrdnsferred certain quc.sllons of law wnlhoul ruling:

' Upla: Sa‘ulerc & Uplon (Mr Frederu K L/pmn ordllv) for lhe pLunUff

es

Wl/lard Marmz cnly solicitor (bv brxcf and ordll)) for lhc defendanl

Duncdn J. By (,Oﬂ[l'd(.lddled April l3 1962 the parllcsagr&.cd upon the

- p]dmuffs emplmmcnl ds a teacher for a period of three years, commcncmg
. September 15, 1962. She was dSSIgnCd to work in the kindergarten department
“at an agreed salary of $5.250 for the first year.. The contract prov:ded that:
" salariés for the. ensuing years should be those called for by lhc "deoma
Teacher% Salary Schedule and Scale for the Teacher.™
“The contract furlhcr provrded by paragraph 3(c) that the dnslncl mlghl "
lermmdlc the conlrdcl in accordance with RSA'189:13. 31 and 32, “subjectto
appcal if the Tcache.r is removed by the Superlnlcndenl and by pdragrdph
. 3(e) that the contract. ‘couild be cancelled *as of June 30 of any year by cuher
party if notice in wnlmg is given not later than’ Aprlk 15.of such year.” . .-
On Apl’ll 15, 1963 the plamuff was notified, lhdl hcr salary for the yedr v

- 1z, 4

5.7 00
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.vanced by the plaifitiff shs

-lhroughout this pc.nod lhc lown co

1963- 1954, under the conunumg contract, would be 85, 400 On Augu9l6 1963

the board of education of the district voted to discontinue, kmdergdrlem for
the next .s‘t.hool )Ldr because of a projected.reduction in the city appropriition
for'the schgols for that year. On August 7, 1963, the plaintiff was notified that

-her position had been abolished for lack, of funds. She was later advised thatno

teaching work of any kind would be available to her for the coming year.
The parties agree that this conduct of the school board constituted-*a dis-

"’del of the pLunllff (¢ a termination of her cmploymcm without her con-

sent.” Thercafter she obtuined employment in ‘\d.ns.xcnuqctts Subsequently

arrangements were mace by- the district which ~permitted_; restoration of -

*. kindergarten classes on a- limited basis, qldffcd by lhrec full-time and one part-

time kindergarten teachers.

RSA 189:13 und 14, first cnm.lLd in 1905 (! aws 1905, 59:I) prOVide as
follows:. '

“189:13  Dismissal- of Teacher. Thc. whool board may “dismiss- any

~teacher Tound by them to be immoral-or incompetent, or one who shall not
“ conform- 1w regulations preseribed: provided, that no teacher’ shall be so dlq-
* ‘missed before the expiration of the period for which saitl teacher was engdged_ ,

without having previously been notified of the cause of such dismissal, nor

- without having prc.v1ously been granted a full dnd fair hearing. -

“189:14 L jability of District. The district. qhdll be liable in theaction
¢! assumpsit to any teacher dismissed in violation of the provisions 6f the

\ preceding section, to the extent of thc. full salary for thc period for. Wthh such

eacher was engaged.” ) o

, cd at other emplovrm.m durmg the contract pcrxod"

c_c.qnomy_ Whllc lhl\

The first two questions -transferred bv the Trlal Court relate. to lhech
_pro mom and drc as follom :

iff maintains that-the ‘provisions of section 13, supra. preclude.-
' all olm.r grounds for dlsmmal by a qc.hool board sQ 'hdl the dlslrlcl lhe‘;b -
of

e

dew flnds supporl in cases 9uch as“f'rnslon V. Dulnc{ o

School Board,’130 Ore. N\\ here the Oregon:statutes were conslrued weareof -

thc opinion that in the light

ld be ddopu.d here”
. Prior to 18853 (Laws 188Y, ¢. 43) the authority.to hire ledchcrs was vesled
in the prudential committees & school districts. R.S. (1842) ¢ 70, s. 10: G.L.

of towns were glvc.n certain powyrs of dismissal, not unlike those now con-
ferred by RSA 189:13. R S. (184") L7308 % G.L. (1878) ¢. 89, ss. 7-9. Thus,

-

of the history of our own legislation, thc view dd- )

ittees were required to dismiss teachers

. (,187‘5)6 87, ss. 145 19. At the sa cllmq the qupcrmlcndmg school committees e
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.qenl f 0\ lhe 1905 C. ngw dP hey have rem‘“ned unchJNECd dllhou;,h .
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.. *for Cayg SUP"e 110 4Ppg, . ave L-Comm'“mn&r@fEducduon (RSA 189:31,

. 3% La-“’s‘l. gub{ 106, 5.° 13) to lh ebeelnbohah d with the responsibility of
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S ]y :

FANS FaT supré: 1h|5 hig ' -he l”“rpr"ldl ion e ;omcwhat pamllcl :
provisi, ¢ lighl 2t o the d}h\w fpupnls(RSA 93. 103" lgwgm} v. Young, 82
N.H. | re‘muﬂye coﬂ01ud issal Ow the legislyy; tive purpose in enacting what
is now o 162) Y13 14,19 hat llc ulho”t) of SChogy| poards With respect to
the dnsn;l-SA-l fl dcherg . mulhr nds SPecifieg by R$A 189:13. Horne-v.

- Schogy SSal 075 N. H 4 the 857 cee, Ed“’«”ds The Colirts and the Public
' .School (l;mf’ d)/)ﬂ ‘“(l’l’as ) A”"Ol 63A L R 1416. Thc first ques-



“tion lransferred is answered in the affirmative. The Plaintiff's dlSmlSSdl was a
violation of RSA 189:13, not for wapt of a hearing, but because she was dis-
missed for a cause not specified by’ the statute. Sweeney v. Young, supra: Sarle
- v. School - District. 32 Ariz. 96. See. People v. Maxwell, 177 N.Y. 494.
It follows that the district is liable under RSA 189:14 “to the extent of the
full salary for_the period for which [she] was engaged." Horne v. School .
District, supra. So Tar as we are aware, this provision has not bén interpreted
by-any reported decision. Prcsun"dbly it was occasioned, in part at least, by the
fact that “the school board are trustees — not- agents- —_of the district.” /d..
4!2 In our opinion the words * ‘to the.extent of* were intended to-fix the *full
salary as'the outside limit of recovery, rather than.to require thdt it'measure
. the damages without.regard to aggravation or mitigation thereof. See O Dwyer
"'v. Grove Service Corp. (Sup. Ct) 181 N. Y.S. 2d 338, 339. Cf. Morrissey v
Holland, 79 N.J. Super. 279 where the statute provided for recovery of “lhc )
*\salary . for the period covered by the illegal dismissal.”” We hold in answer
) the second question transfcrrcd that the defendant is entitled to have.the
4ntiff’s earnings after her dismissal deducted from her full salary for the
comtract period. 47 Am. Jur. 402, “Schesls,” . 145; 78 C.J.S. 1123- 25
“Schyols- & School Districts,” 5. 216. : _
, The third ‘question transferred is as follows: “Are. lhc provisions of
. paragraph 3(e) of the teacher’s contract of April 13, 1962 . . . invalid because in *
“conflict with RSA 189:14-a and 14- b ? The contract prov:sxon referred to was
as fallows: \'(e) That this contract mdy be cancelled as of June 30 of any year
/if notice in writing is given not later than April 15 of such year,”
\J4-a provides. as follows: “Failure to be renominated or
. reelected. - Any\teacher who has a professional standards certificatz from the
- state board of ¢ddgation and who has taught for one.or more years in thesame . .,
school district shal\ be notified in writing on or before March 15if he is not to
ke renominated ‘or keelected. Any such teacher who’has taught “or three or _’
more years in the sarye school district and who hds been so notified mdy re-~
-quest in writing within five days of receipt of said notice a hearing before the
school board and may\in said request ask for reasons for failure to be ™~ -
_ renominated or reclected.\The school board, upon receipt of said request, shatl
ptovide.for a hearing on thk request to be held within fifteeggdays. The school .

" board shall issue its ‘decision\in writing within fifteen days of the cldse of the
~hearing.” RSA T89:14-b provides for a.review of such a dedjsion by the State _
Board of Education, whose decigion shall be *final and binding upon both par- -
'-flics?' Laws 1957, ¢. 285, 5. I. .

These provisiorns resulted froqm a ‘bijll whxch was amended i in both House ‘
and Senate before passage, and was\described in the Senate as a *‘rewritten bill -
i . not so far reaching as the orlgm' bl” to which there was great opposmon
L by school-board- meémbers and citizens\" As then described, the *“new versnon ‘
_attempted to “give acertified teacher whose contract js not to be renewed .
faxr hearing. We.belleve that this is -a Xair arrangément for prolecllng the
teacher and for avo:dm\g‘m‘frmgemem of the rights oflhe school board.” Jour-




nal of the Senate (1957) 688, 689. The bill was thereafter further amended to
_provide for review by the State Board. Id., 1055. ' 5
: W& think that the inconsistencies between the contract provision and the
_ statule are more fundamental than the-mere discrep_anc’y in the date of the re-
* - quired notice. The 1957 legislation was desigred in part to afford greater
“ »security to the teacher. By enacting it, the Legislature. doubtless gave con-. -+
‘sideratiofito the relative bargaining positions of the parties (see Manchester y.
' Guild, 100 N:H. 507 (March 26,1957)) and plainly concluded that the issue of
renomination should not be left solely to the decision of the local authorities.
©S. 14-b, supra. The provision of paragraph 3(e) of tHe contract would in effect
' permit the defendant to nullify the 1957 statute and cannot be held vilid. Sarle -
"v. School District. 32 Ariz. 96, supra; Edwalds, The Courts and-the Public
Schools, supra, 478-480. Consequently the third- qd(\:slion transferred is .

- answered in the affirmative. ~ _
R o s . ‘ . ' . \
. " , \\' © Remanded.

f All concurred. - . o . \
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A

/ S
. oAl




 Case Number 4
United States Court of Appeals
For the First Circuit

No. 7667. o ‘ C : -

PATRICA DROWN, .
PLAINTIFF, APPELLANT, 7
- /. L R
. PORTSMOUTH SCHOOL DISTRICT, et al, A
" DEFENDANTS. APPELLELS. i ‘ \ _
.APPEAL FROM THE UNITED STATES DISTRICT COURT |
FOR THE DISTRICT OF NEW HAMPSHIRE \ .
- ‘;

Before Aldrich; ChiefJudge,
McEntee and Coffin, Circuit Judges.

© Jack B. Middleton, with whom Peter B. Rotch and McLane, Carleton; Graf, GrL’ene

& Brown were on brief, for appellant, - . i
John C. Driscoll for appellees, . ‘
Bradley F. Kidder and Nighswander. Lord, Martin & I\llll\c/lm on brlz.f for Th(.

New Hampshire School Boards Association, amicus curize.

David Rubin, Richard J. Medalie, Alvin Friedman, and Epstein, Friedman’ and Dun-
can_on brief for The National Edutdllon Aseouatmn -amicus curmc

Deccmbcr 18, 1970.

o Coﬁ“n Circuit Judge. Appcllanl a publlc school teacher, brings this ac- .

tion pursuant to 42 U.S.C. § 1983 against the Portsmouth School District, the

administrator. and the school board members of the district. She claims that

appellee’s failure to offer her a teaching contract for the 1970-71 school yedr
déprived her of rights gudranlced to her by the Constitution.

- Appellant was employed as a non- Aenured teacher for the 1968-69 dnd.

1969-70 school years. For each year, she was employed under a standard one-

year contract. Under New Hampshire law and pursuant to appellant's one-
year contract, a non- -tenured teacher may not be dismissed without cause and

- without being afforded certain procedural rights during the school year, and

tenured teachers are entitled to similar safeguards if they are not rehired. N.H:

Rev. Siat. Ann. ch. 189.§ 13. Buta failure to rehire a non-tenure teacher af-
lords lhe teacher. no rights other than to notification by Mdrch 15 of the school '

year. N.H. Rev. Stat. Ann. chi 189, § 14-a.

Avppellant Was given timely notice that she would not be rehired for thc :

' .1970-71 school y\i:r She sought and was denied a list of reasons for this deci-

- sion and a hearing so thit she might have an opportunity to challenge it. Hcr'

.compl‘nnl whichiwas dismissed below as failing to state a cause of action,

claims that she was not affordcd due process: by the school district. She argues®

N
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lhdl she ‘was denied certain rlg,hls prmup.xll\ lh.u ofa hc.armL. whpn the snhool
«district decided not o rehire her.! ‘
© Appellant's contract with appellees nnplu.s that the school district has vir-
tually unllmllcd dxs&.rclxon fo rehire her'or not. See Note, Developments in the
Law. ~ Academic Freedom, 81 Harv. L. Rev. 1045, 1099-1100 (1968).
. Nevertheless; there is no doubt that appellant has an interest in being rehired
sufficient to prevent the school district from not doing so- for constitutionally
-impermissible reasons. Slochower v. Board of Higher Education of New York
City, 350 U.S. 551 (1956): Johnson v. Branch, 364 F.2d 177 (4th Cir., en banc,.
1966). cert. denied, 385 U.S. 1003 (1967); Albaum v: Carev 283 F Supp. 3
(E.D.N.Y. 1968) See generally, Van Alstyne. f/ye emise of the Right- Privilege
Dmmcnon in Commuuw<a/ Law, 81 Hdrv L. Rev. 1439 1445-58 (1968);
Davis, The Reqzarement of\a Trial-Type Ilearmg 70 Harv. L. Rev. 193,233.43
(1956). But -appellant mdke.\ no claim of any/ violation of-her collateral con-
stitutional rights; she merely says that the progess by whith the decision rot to
rehire her ‘was made does not comport jwith the funddmcnldl f.a.rn(.ss
guaranlced her by the Fourteenth Amcndnyenl
" Courts are divided on the issue of the administrative procedural rights to
_“which a non-tenured publlc school teacher fis entitled when he is not rehired,
Some say thut the teacher has no right to gn ddmmmrauvc'hearmg, although
" he does have a legal remtdy, if he was dismissed for constitutionally imper-
missible reasons such as ‘his race or the Kkercise of First Amendment rights.
Freeman v. Gould ..S‘peciag| School DI'.\'UI'(?I of Lincoln County, Arkansas, 405
"F.2d 1153 (8th Cir. l969)’\cerl denied, 396 U.S. 843 (1969).® Others have held
that a non-tenured teacher s entitled to d hearing even when there is no allega- *
“{ion ‘that the-decision not lo\re.hm. was made for constitutign lly ifmpermissible
\\?Edsons\Q&’_l_"gmter — F. Supp. — (9.D. Ohio, Aug 3,19 othv. Board
[ of Regents, 310 F. Supp 972 (W.D. Wch 1970); Gouge v. Joint School District
! No:s1, 310 F. Supp. 984 (W. D. Wlsc /1970) Still others have taken a middle-
‘ coursg n.qumng ddrmnxslrduvg hearlhgs only whcn there is dn dllcgauon that

/

' Along with the ng:ht to J{hb(ll’.n@, Jpnelldnt and thc Nauon.:l Lducauonal Associa-
- tion ds Amicus Curiae..ask this court to detail other safeguards to which appcll.ml is ..
entitled. including (1) the nghl lo ¢ross-examine witnesses: (2) the right to present
both oral and written arguments; (3) the right o retain counsel; (4) the right to a
determination based solely dn légalfrules and the evidence adduced at the hearing; (5)
the right 10 statement by thel decisipn-maker of his.reasons and of the evidence relied
on; (6) the right'to an impartial decision-maker other than the school board: (7) the
right to a hearing on the record so that a verbatim transcript can be made: and (8) the
right to be advised of these rights Prcsum1bl), lhcv xould also mcludc lh:. nght to .

‘ jUdlCIdl run,v. L

h
i

¥ For a critical .analysis of this dpinion. Se_rf Note, 44 N.Y.U. L. Rev. 836 (19.695.
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* ment are entitled to the full procedural rights of a teacher-with tenure; We ar%iol im-

a consulutlondlly lmpcrmmlblc reason motivated the decision not to rehire. -

Ferguson v. Thomas; 430 ‘F.2d 852 (5th Cir., 1970); Sindermann v.. Perry, —

F.2d - (Slh Cir,, Aug. 10, 1970) ! Wc are faced with this pn.cw: question for:

the first time.* .

- To determine what, lt any, prou.durcs are required when a school. board '

decides notto rehire a non-tetiured’ teacher, we are required to balance the

competing interests -of the individual teacher and of* the school board'.
Cafeteria & Restaurant Workers Union v. McElroy, 367 U.S. 886 (1961); ¢f.

Goldberg v. Kelly, 397 U.S. 254 (1970); Van Alstyne, The anuluuonal Rights

rd is interested primarily in its ability to insure the
slem by employing teachers for a probationary period.

_counsel). The school b
quallly of the school sy

of Teachers and Profevs? 5, — Duke L.J. = (1970) (draft of article submitted by ‘

‘During this period, the board. attempts to evaluau: teaching abilily to deter-

/mmc if the teacher merits tenure. Such evaluations require judgments about

many subjective factors which are difficult to document with precision, such as
the ability of theteacher to inspire students, his mastery of and progress in his
subjccl -and his capacity to worlg etfccmely with colleagues, supervmors and
parents.

" The teacher,’ pdrucularly one at the oulset of his career, is in the position
. of having invested in preparduon for a career which depends m.nnly on the

- wnllmgness of public bodies to employ him. Such willingness, as the complaint

ajleges is seriously dissipated lfno{deslroyed when an early employer refuses

..to rehirethe teacher. In the. present case the plaintiff, after four years of ap-
parently satisfactory performance in lllmom dnd New Hampshire, confronts a

decision not to rehire her without any reason given. This cffectlvely forecloses

. her from attempting any self improvement, from correcting any false rumors

and explammg any false impressions, from exposing any retributive effortin- .

frmgmg on.her académic freedom, and from’ minimizing or otherwise over-
commg lhc reason in her discussions with a potential future employer.

hy Agamsl this background of-competing iriterests, we assess the benefits and
birdens of the rights claimed by appellant. We first examiné the effect.on both
the teacher dnd the.school authorities of a right to receive a detailed statement,

- of reasons for non-retention, a\compamcd by access to any leac‘nng evalua-

2 The Flfth Circuit dlstmgu:shcb betwccn non-tenured teachers who have an expccldn- .

cy of reemployment anid thos}c who do not. Those with an expectancy of reemploy-

- pressed by this distinction. Almosl every teacher, arguably at least, has such ahexpec-

tancy, and we think a teachér has an interest in employment protected by the due

process clause mdependent of the existence of this quasi-contractual nght Cf. Birn-

baum v. Trussell, 371 F.2d 672 (2d Cir. 1966).

X‘ We have, however, decided an analogous case. In Medojj’v l'reeman 36’ F.2d 472

(I'st Cir. 1966), we held no hearing was required to guarantee 4ue process to a dis-
missed probationary governmcnt em ployec who had been ‘informed of the reasons for-

\ his dxsmxssal

A X o

\
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tion reports.' From the point of view of the teacher, such notice would give
him the opportunity informally to correct a decision made on the basis of mis-
taken or false facts. Moreover, he might find that he had evidence that could

* be tsed (o support a claim that he was not rchired for constitutionally imper-
missible reasons. Even if the reasons ussu,ncd were false ones, demonslrallng"'
their falsity would have probative value in a claim that the réal reasons lie”

elsewhere. Additionally the teacher would huve the extra benefit of . knowing

where his pcrlorm.mcc failed to live up to cxpccldllons ~ a benefit that may .

not be constitution:lly rcqum.d but. which is surely desirable. Finally, if the
reason were to lie in_a judgment that the teacher was too innovative and un-
conventional, this very fact might be turned intoa rvcommt.nd.xlnon in the'eyes

'_of another possxble employer.

From the viewpoint of the school board, a rcqulremenl that it stdlc its
reasons for not rehiring a non-tenured teacher would impose no sngmﬁcanl ad-

" ministrative -burden. Nor would it significantly inhibit.the. board in ridding
itself of incompetent teachers. The workdblhly of such a requirement is evident ..

from the fact that several states prcscnlly require their school boards to do so.

E.g.. Wash. Rev. Code Ann. § 28.67. 070(1964) As to access Lo administrative _

evaluations, we would assume that,since part of their objective is to help the

“teacher improve, their content is made known to the teacher as a matter of”

policy.” Access as of right has been granted in a, number of states. E.g., Conn.
Gen. Stat. Ann. § 10-15(a) (Supp. 1969). Finally, while access by a teacher’ o

' _an administrator's frank appraisal'of his ability might lead 10 embarrassment-

and friction if the teacher-administrator relationship were to continue, such a
consideration is moot when the teacher has not been rehired. The relationship

_could be further impaired only in the unlikely case that the decision not to
rehire were reversed despite negduvc reports;and in such a case, the avoidance .
of an- unjustified non- relcnllon must oulwelgh the d.mger of dlsharmony

)

‘. ,

* See Frakt, Non-Tenure Teachers and the Conistitution, 18 U. Kan. L. ”Rév. 27,'50753 .

(1969). \

Access to reports would scem to.be a logical constquencc of" dny right to'receive a ~

. statement of reasons. To the extent that they are consistent with and foreshadow the

reasons for non-retention. they both corroborate and give some depth to those

reasons. To the extent that, as in the instant case, prior reports do not foreshadow

dissatisfaction on the part of the teacher’s superiors, the right to access would tend to '

" restrain a-board from assigning capnclous reasons for its present dissatisfaction.

2

1
Alaska entitles i non-tenured teacher to a stdtcmcnt of‘rcdsons and a mmpletc bill of
pdrtu,ul.lrs Alaska Stat. § 14.20.180(a) (196") Furthcr discussions of varymg state
procedures can be found in Frakt. supra at 28-30; and Dewlopmemv in lhe Law —
Academic Freedom; supra at 1091-92. . :
" In fact, dppellant in this case has received some such reports,, possibly all that exist.

F2N



& - Wethereforehold that the interests of the non-tenured teacherin knowing
thc basis for his. non-retention gre so substantial and that the inconvenience
and dnsudvanmgcs for a school board of supplym&, this information are so,
slight as to require a written explanation, in some detail; of the reasons for

- non-retention, together with access to ¢valaation reports in the lchhLl‘ ] pcr-
sonne| file*

App:.ll.ml howcvcr. argues further that the right to o slau.mcnl of lhc

* ‘réasons for not being rehired is meaningless unless the school board can be

~_forced to prove those reasons at a, hearing. As an initial response, we note that

}hcarmg is not conpuluuondlly c.ompcllc.d in dll cases where individual rights
‘may be.impaired”

“The Fifth Amcndmcnl does not rcqum: atrial- -lype hearing in every con-

cclvablc case of government impairment of private i interests . . . The very

naturé of due process negates any concept of mﬂexlblc proccdures univers"=
sally applicuble to every imaginable situation.” /Cafeterla & Restaurant -

Workers Union v. McElroy, supra. at 894-95,

It is obvious that the kind of hearing sought by appellant, see notc l ,
su/)ra would mvolvc the full trappings of counsel, cross-examination, rules of .*
evidence, a verbatim record, and a decider other than-the school’ board. Not -

—-onlywould th€invoking ‘of such ddjudlcallvc apparatus be an added, expensive
and unfamiliar obligation for the school district, but the very exist M
‘right of a non-tenured teacher to such’a hearing WOUﬂhawe’lﬁge effects,
equally’unfortunate. In’ the first place, administratars would be less:likely to
recommend that ledchcrswtmcd'if/they knew. that such a decision
-might ranougn the time, expense, and often the personal dls-

/go.m-feft‘o a full scale hearing. In such circumstances. the school board is more’
likely to tolerate incompetent teachérs. At the same time, admlnmlralors
would, {0 avoid these difficulties in.the future; follow a counsel of over-caution
in their hiring. practices. The innoyative teacher would have a more difficult
time findig employment if school districts fear they cannot afford to take a
‘chance on him. And the schools would be lefl with a ledchmg forcc “of
" hemogenized mediocrities.
~ Such risks and burdens for the'school board. mlghl be tolcrdble if.the right
to a hearing gaveé promise of high and unique usefulness in safeguarding the
prolccublc interests of the non- lcnurcd ledcher We lherefore inquire as to the

. 7
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* nature of these mu.n.sls dnd the extent to which lht.y would be served by a
‘hearing.’

_ One interest mlghl well b¢. the opporlumly for & probuuondry teacherin’
the system to explain his teaching phiiosophy and methods, which may be-at
odds with those of his supervisor. But in the light of the school board's wide
discrétion, and its prerogative to be short-sighted und narrow-minded, a'hear-
ing would not be likely to settle the clash of the value judgments any more

, effectively than informal discussions — assuming, of course, that the teacher is
aware of the objections, as he would be if detailed notice is given. A second in-
terest may lie in‘identifying factually incorrect reasons for non- -retention. Once

. again, if the teacher’is made aware of the reasons, and if the school board is
. acting in good’ faith, the machinery of a hu\rmg would not appt.dr to bL
necessary to clear up the misundeérstanding.

There remain the teacher's interest in protcctmg his’ constltuuonal rights,
~such as free speech, and in protecting: himself against a decision. ‘made-in- bad—
 faith. It is not easy for us_to-believe-thatwsighificant n number of decisions noy

"‘mon tenured teachers rest on either g;ound ‘In any case, lhc teacher
~asserling 4 ‘constitutional rlghl has guaranteed access lo the federal courts.
- While an administrative hearing may help the teacher by way of flushing up
conelilmiona'lly impermissible reasons, the chief beneficiaries are the school
\_-L board itself, which can only profit from reviewing a decision before being sub-
“jeet to possible liability, and the courts, which do not seek unnecessary
litigation.” From the teacher's point of view, there is little reason for him to ’
« prefer the prospect of two full 'scaje C@_st’llggqml,pr-e%emanom\wherc one -
could sufﬁcu As 1o the te; hcr"" interest ‘n guarding against bad faith
- decisions, we first observe lhal as we have noted, the requirement that detailed
reasons be ssigned is some hindrance to a board so0 motivated. Secondly, bad
may rise to a constitutional level, in-which case the federal. courts are
available, or, it not of this magnitude, it may be subject to u state court remedy,
in lor; See W.. Prosser, Handbook of the Law of Torts, §126, at 1015-16 (3d ed

‘964) Moreover, an absolule “afeguard agamsl the poselblhly of covert by
Co ,‘\ , . ty . oS

/ r

S We note, prchmuunly that in any such ‘u:.mng the burdcn ofpersu mon beuuse of

- the subjective factors on which a schgm‘ board may l'..gl1|m.nely base its decision on
‘rehiring, would rest on the teacher. For ex.lmple, testimony concerning a teacher’s
failure to communitate ‘enthusiasm to hm students ‘would have to,be conclusory .in
nature ~ "*He was, or was not msplrmg Even were we to requlre that appellart be

» +. given an administrative hearing, we think that she would have t¢ Sear the burden of
s persuading’ the decision-maker that i2 decision not to rehire her was an incorrect

.- one; our research reveals no authorities who argue that the school board should béasr

the burden. of proving 'ts decision -correct. See. e.g.. Developrients in the Law —

Ac‘aa’emlfc\ Freedom. supra al 1092; Note, 44 ! {N.Y.U L. Rev. 836, 842-43 (1969).

R\

" We therefore ;wrmdlly'requii'e resort to available udministrative hearing prior toin%.,
_itiation of a section 1983 .quor See Dun am v. Crorbv - F.2d —, n. 2 (Ist Cir.,

decided this date).
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fmth WOuld invglve m.hool bourds dclt.g‘ltln&. crucial n.hlrm;_. decisions to third

parties = a resolution which would spawn @ host of other problems not the
least of whu.h would be the erosion of the educational policy function of

“school boards. On baiance, we conclude that the residual possibility of

decisions made 1n bad faith congerning non-tenured teachers does not justify
the judicial imposition on the public school syst:ms of the nation, of ud-

judicative ht.dnng procedures.”

. We recognize that there m.ly under our solulxon he rare instances where.
an impropegrly dismissed teacher would not be adequately protected, We wish
to stress, however, that our decision here is limited to the case of'a non-tenured

teacher whose contract is not renewed during a probationary period. Non-

tenured teachers are made aware that they have no right to reemployment by

‘their employment contracts which run for only one year and which cntule
* them to a hearing only if they are dismissed during the course of the year,”
- While it ls true that the effect of a decision not to rehire mauy be the same as dis-

missal, thc teachers have made a contract which entitles them to procedurdl

rights. only when they are dismissed. Teachers are not powurlcss to change the

terms of their conlracts; the procedural rights of non-tenured teachers who are
not rehired vary wndcly from state lo state. See Developments in the Law —

' Academtc Fruedom supra at 1091-92 Non tenured teachers who do not llke

Bl In Roth v. Board ofRegem\ supra, c1led \th dpprovaT by appellant, the court slaled

“[l]l is reaspriable that there be availableé a very wide $pectrum of reasons, some sub-
tle and’ dlfﬁ.ult to articulate and to demonstrate, for deciding not to,retain a new-
comer. . ™ 310 F. Supp. at 978. We find it difficult to believe that thc scrutiny, by .
either an admlms‘lratnvg or a judicial hearing of a decision made on-such nebulous
“but admittedly vdhd grounds would afford a u.acher meaningful protection from ar-
bitrary decisions. - : .
Similarly, we think a requirément lhdl a teacher be affordcd in admlmslmlwe hear -
ing if he makes & constitutional claim or a claim of an actionable: wrong,-see Sinder-

" mann v. Perrv supra, offers the tedcher little more protection than the-status quo.
Presenlly. the teacher can make such a cLum in the courts, 4 forum undoubledly
more suned to cvaluaung them.

12 Although the rt.qmrcment thal non-ténured leachers be nouf'ed by Mdrch I5 if they
.are not to be recmployed may be interpreted as giving the teacher a right to a'con-.,
llnumg contract unless notified, the primary right is to notice; not to continued

; ~ employment.’ Without a fixed date by which notice must he given, New’ Hampshnre ,

teachers might not have time to search for another job if they were not rehired: To
compel school districts' to notify teachers in “time, the.districts are required to offera
contract if they fail to give timely notice. Thus, while non-tenured teachers have a
. right to notice, they have no right to be rehired except lo enforce the notice re-
qu1rements s N .



the tcrms of New Humpshm S contraets can cither bargain to change them! gr -
can seck employment in states where the terms are different, Thus, in balan. .
cing the interests of the s;hool board und the teacher, we must remember tha
the teachers have agreed to the procedural scheme and. that teachers are not
spowerless to ulter the scheme or find employment undu) a different scheme.’
Under the circumstuances, we hold that a hearing is not required und that
the interests of society, in promotmg a better school system, and in protecting
the rights of the individual, are best served by the solution we put forth. Since,
however, this solution is novel, the defendant cannot in fairness be subjected to
the sanctions which ordinarily accompany the violation of pre- existing law. Cf.
Great Northern Ry. v. Sunburst Oil & Refining Co., 287 U.S. 358 (1932). We
apply the rule developed in this opinion to the dppclldnt in the event that the
court finds that no such reasons have been given, by assuring her of a
. forthcoming communication of the reasons for her non-retention, We will app-
ly the rule in the future only to those cases where a decision not to rehire is
- .made subsequent to the date of this opinion. Tt also followx that appellant's
claim for damages must be denied. -
The judgment is reversed and the cause remanded for SJurther prac’eedmgs'
consistent with this apmmn

9
., " Since the provmons of New Hampshue s contracts are dctermm:d by law, this is not
a normal collcctlvc bargaining situatipn, but to say that tedchers cannot bargam to
alter laws that affect the terms and conditions of their employment would require the
cqurt 1o shut its eyes to’ what has happened in the past few years in bargaining
between public employees and their employers. See generally, Wellington & Winter, =
The lem of Collective Bargammg in Pub/lc Emp/oymem 78 Yale L. J. 1 107 (1969).
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Case Number 5 a
.Briaf/'p}«'/vrzrcvl hy Iirrullvv Kidder, Esquire and im‘lmlcd with his hind permission. ‘JI'.'H.

| SFA TE OF NLWllAMPSHlRl«,
Ro‘ckingham SUPREME COURT Superlor (ourt

RICHARD L. STONEMAN
? vy
TAMWORTH SCHOOL [)ISTRI(.Tu als
31 May 1974 ‘

FACTS:

" 1. The plaintiff. was a u..u.hm&, prmup.ll in lhl. I.mmorlh Sch()ol
District,

2 In carly March, 1973, the superintendent of schools ru.ommt.ndt.d to .
the school board lhdl the plamulf be ru.mployt.d for the 1973-1974 school
year..

3~O0n March 12, 1973, the T.mmorlh Sc.hool Board ‘met in clom.d ses-
sion wnhoul giving public,notice: '

The Tamworth School Board vou.d 2tol to u.rmm.uc the plamm‘f‘s

' ,.conlr.lcl at the end of the school year,

5. 'On 13 March 1973 the superintendent ‘advised the pl.unllff by lcllcr '
* that his contract would not b(. renewed for the following year. .

. ISSUE: ' ' :
’ WHETHER ‘THE FAILURE OE THE TAMWORTH SCHOOL-.
BOARD TO PROVIDE NOTICE OF A MEETING AT WHICH IT*
VOTED NOT TO RENEW THE PLAINTIFF'S CONTRACT: AS
TEACHING PRINCIPAL:? :VIOLATED RSA CHAPTER 91- A (Supp
1973).SO AS TO INVALIDATE THE VOTE‘

. HOLDING:
YCS( ’

RATION ALE: o . AT
' ~RSA 91-A:2 (Supp 1973) requires that a notice of the time and place '
of lht. meetings of a school board must be posted in two appropriate public
. places or printed in a ncwsp.lpt.r of general circulation at least 24 hours prior
- lo such mecting.

2. Only exccutive sessions dnd several spccmcally cnumcralcd

: procet.dmgs are exempt from this requirement. - '
: 3. ‘There is no question that a final vote was taken by the school board ~
--on March 12,-1973, in:reference to the non- “renewal of the plaintiff’s conlrdt.l '

that the meclmg cannot be classified as an execuuvc scssxon



4. RSA Chapter 91-A (Supp 1973) places the burden on the government
. to muke ity proceedings public, oo o
S, Where the government has failed to comply with its duties under RSA
Chapter 91-A (Supp 1973), it must run the risk that its action will be in-
" validited, B
6. As the plaintilT wus a controversial'figure, itis apparent that an open
meeting should have been held as i safeguurd against improper official con-
duct,

\
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Case Number 6

Grufton '
" No. 6964

DONALD W. HAWTHORNE

i ' ‘I,‘, N
THE DRESDEN SCHOOL DISTRICT
August 18, 1974 -

1
[

Baker & Page and Lawrence A. Kelly, by bricl, for the plaintiff.
Stebhine & Bradley (Mr. David-dl. Bradley orally) for. the defendant.

- GRIFFITH, J. The soleissue to be determined in this case arising from
a, petition for declaratory judgment and injunction is whether RSA Ch, 43
hearing disqualification standards apply to school bourds at tenured teacher
nonrenomination: hearings vonducted pursuant to RSA 189:14-a. The Trial
Court (Mullavey, J.) reserved and transfeired the foregoing question without

« ruling. This cuse was argued together with Farrelly v. Timberlane Reg. School . .

“Dist. (decided toduy), which involved the same issue raised here. Counsel for
the’ plaintiff deferred to Attorney Middleton whose gral argument .in:the
Farrelly' case supports plaintiff’s positipn here. o

Plaintiff, Donald W. Hawthorne.is a certified industrial arts and social
studies feacher who has been employed by defendant, -The Dresden
School District, since September, 1964. The Dresden Board of School Direc-

" tors voted to climinate plaintiff's position as ‘Audio-Visual Director of the”
Hanover Juniog-Senior High School and the 1974-75 approved school budget

. provides na funds for that position. Since there were no other available
positions in plaintiff’s department, Raymond G. Edwards, Superintendent of
the Dresden School District sent him written notification on March 1, 1974, in -
compliance with RSA 189:14-a, that he had not been renominated for the com-

.'ing school year. After receiving the superintendent's letter on/March 4, 1974,
plaintiff seasonably notified defendant that he intended to exercise his right as
a' tenured teacher to a hearing before the school board under RSA 189:14-a.

~- Plaintiff was duly notified that a hearing hud been scheduled for April 5. 1974."

On March 27, 1974, plaintiff wrote defendant advising it that those
members of the school board who had participated in the decision Lo eliminate
his position were disqualified under the provisions of RSA 43:5-and 6 from ac-

" ‘ting as decisionmakers at the nonrenomination hearing. RSA  43:6 provides in

pertinent part: “No selectman. or other officer shall act, in the decision .of any”
~ $uch case. who would be disqualified to sit as ajuror . .. in the trial of a civil.

_action in which any of the-parties interested in such case was a party.” Defen-

~ dant expressed the opinion that RSA. ch. 43 does not govern RSA 189:14-a

hearings and refused to agreeto plaintiff's request to continue the April 5,1974
‘hearing until the issue of the applicability of 'RSA 43:6A\could_bc determined.’

i - v

[N E " . - i g

B g5




O

ERIC

Aruitoxt provided by Eic:

N P

i
"

Belore transferring the case to this court the trink court enjoined defendunt
from holding the scheduled hearing until the issue could he detgrmined,

Bused on our decision todgy in Farrally v. Fimberlane Reg. School Dist.,
we hold thut RSA ch, 43 does not govern RSA 189: 14-u hearings und therefore

"that statute provides no basis, for disqualification of those members of the
school board who participated in the decision to eliminate plaintiffs teaching
position, S

: ) Petition dismissed.
GRIMES, J., did not sit; the othery concurred.

(@p
———
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Case Number 7

Rockinghum
No. 6961}

‘ ELLENFARRELEY & «.
' Ve,
TIMBERLANE REGIONAL SCHOOL DISTRICT & .
August 15, 1974

Melane, Graf, Green & Brown, Jack B, Middicion and Bruce W Felmlv i Mr,
Middlewn orallyi for the plaintifls, ‘ [

Soude & Lestie (Mr. Lewis I Sotile orally) for the detéhdants, o

Nighswander, Lord. Martin & AillKellev and Bradley F Kidder ( Mr. KNidder orally i
for the New Hampshire School Boards Association as amicus curiae.

CGRIFFITH, I This is a petition for declarutory judgment and injunc: '
tive relief brought by Lllen Farrelly and other striking tenured teachers against
the Timberlane Regjonal District School Board us a result of a vote by the
defendant board. after @ hearing conducted pursuant to RSA 189:14-a, not to
renew the contracts of the plaintiffs for the 1974-75 school year. A hearing was
held before a Master (feonard C. Hardwick, Esquire) who made findings of
faet and recommended that plaintiffs' request for an injunction be denied.
After approval of the master’s report by the Trial Court (Morgis. J.). plaintiffs
excepted to the order and filed motions to set it aside and to supplement the
record. A hearing was held on their motions before the master who
gecommended that they be denied. The trial court approved the master’s
recommendation, denied plaintiffs’ motions and reserved and transferred all
questions of law raised by their exceptions. .

This case arises from the continuing contract dispute and strike with
which this court dealt in Timberlane Reg. School Dist. vs. Timberlane Reg.
Educ. Ass'n., 114 N.H."317 A.2d 555 (1974) and in Timberlane Reg.' Educ.
Ass'n. v, Crompton. 114 N.H., 319 A.2d 632 (1974). In the first Timberlane
decision we upheld the recommendation of the master and the trial court's ap-
proval of that recommendation not to issue an injunction against the striking
. Timberlune teachers. In the second Timberlane case we held under RSA ch.
91-A (the “Right to Know" law) that the striking-teachers, as citizens, had a
.right to the disclosure ‘of the names and addresses of the substitute teachers
“who were replacing them during the strike. '

 On March 13, 1974, the school superintepdent pursuant to RSA 189:14-a
notified the striking teachers by mail that they had not been renominated to
positions-in the Timberlane Regional School District. Under the same section
ienured teachers are entitled 1o request a hearing before the school bgard us
well"as the reasons for the superintendent’s farure to renominate them. The
tenured teachers did request a hearing and a list of reasons for their not being
" renominated. On March 22, 1974, the superintendent iaformed the teachers by

A <

RN \ I 5 .67



O

ERIC

Aruitoxt provided by Eic:

muanil that w hearmg belorg the board had been scheduled Tor Mareh 28, 1974,
and listed the tollowing us Wy reason for failing to renominate theme fiilure to
carey out their teaching responsthilities: filure to report to enery out their
teaching duties; p.uruupllum inistrike and breach of vontguet by fidling to
report to work,

SO March 28, 1974 o hearing was held before the sehool bourd. The
teaghers were representeyd by ther chosen counsel and much ot the hearing
copsisted ol exiamination of the sehool superintendent by him, While the
teiehers were pcr\nn dly given an opportunity to bring to the board’s attention
any matters which they considered relevant, they chose to leave the presenta-
tipn of their case o their attorney, he board rcut.ht.‘(l no decision nt the Mareh
hearing, meeting apin on April 4, 1974, At'that meeting counsel for the
peachers notified the board by letter that it was disqualified from acting on the
uperintendent's f; lare to renominate them, The bo; ard disreparded that assers
tion and by unanimous vole tound the following facts: (1) the teachers were
under conteaet with the Timberlane District; (2).they did not report to wark
between February 27, and March 120 1974 (3) they did not offer any valid
reison Tor their absence during that time; (4) they were given full opportunity
to explain why they did not retarn to work, Lastly, on the basis of the forego-
ing facts the board carried @ motion to sustain the \upcrlnlcndcnt § reconinien-
dation by i vote of 7 to 2,

The first question for our” determination is whether the master erred in
hndnu. thut lhu pluintifts had waived their right to 1 hearing in aecordance
with RSA ch. 43 by failing to scasonably objeet to the school board's sitting in
judgment at the hearing, The master found in this regardsthat the sehool board
wits di\qn dified under RSA ¢h. 43 from sitting at the contraet non-renewal ,
hes lruu. (RSA 189 14-a), because under Rq/\ 43:6 an officer who would not

~——havequulified-as 4 juror m a “civil actionin which any_of the parties interested

i such case was a party™ is disqualified from sitting at such a hearing. The
master concluded, however, that the “mere fact of disqualification does not
void the decision of the board™ because their decision is merely voidable until -

properly ¢hallenged, wnd the plaintiffs failure to seasonably object to the

board's sitting at the hearing constituted a waiver of their right to object,

* Since in our opinion RSA ch. 43 does not apply to a hearing under RSA
RO 14-a, it is unnecessary for us to determine whether the master was correct
in finding {that the plaintiffs had waived their right to object to the school
board’s act ing at the hc:lrm;_. The hearing prmm()ns under RSA 189:14-u are
independent of the prnvmom of RSA c¢h. 41, \mcc the latter statute is essen-

tially the same as G.S. ch. 223 which was in uusu:ncc in 1867 and the former

wis not enacted into law untit 1957 (Laws 1957, 285:1). ‘It cannot be
rt.d\ondhl\ ar;_.md that the legislature 1intended the provisions of RSA ch. 43 to
apply to RSA 189:1d-a hearings. Neither the l:..g.lsLllwc history of RSA 189:14- -
a (see NLH. S, Jour, 688-89 (June 11,1957)) nor the decisions construing that
“séction have ever made referenée to RSA ch. 43, See Plymouth School Dist. v,

vSlalc Bd. of Educ., 112 N.H. 74, 289.A.2d 73 (1972): Spenc erv. Laconia School
s Dist, 07 NUHL 125, 218 A2d (1966). "It.is a w_'cll_ established principle of

75
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_'slalulory construction lhdl a long-standing prdcucal and plausible interpreta-

" _tion given a statute of doubtful meaning by those responsible for its implemen--

. hearing provisions of RSA 189:14-a or b would be lo disregard the obvious in-
tent of the legislature in providing an exclusive and l.ndcpandcnl statutory

tation-without ' any interference by the Legislature is ev:dcr&cc that such a con-

Ass'n.’v. State’ Tax-Comm'n., 113 N.H., 309 A.2d 890, 892 (1973). To construe
the strict Judlcml trial-like standards of RSA ch. 43 as dpplncablc 1o eitherthe:

. framework for teacher nonrenomination proceedings complete with hearings.

~ at both local and state levels. Spencer v. Latonia School Dist.,;107 N.H. 125,
130, 218 A.Zd 437, 441 (1966). The passage of such a complete statutory.
- scheme “'is a legislative declaration that whatever is embraced in the new law

(RSA 189:14-a and b) shall prevail, and whatever is excluded (RSA ch. 43) is

discarded,” Tilton' v. Sanbornton, 18 N.H»389, 394, 100 A 981, 983 (1917).

Clearly no school board would be qualified to act as decisionmaker under

" RSA '189:14-a if the standards.of RSA ch. 43 were appl .d and the decision
- would thus’ “he surrendered. to a body less familiar with relevant con-.

siderations and not responsible under state and local law for making - these
decisions.” Simard v. Board of Educ. of Town ofGrolon 473 F.2d 988 993 (2d

" Cir. 1973).

While for reasens heremafler stated we fjo not fmd that plaintiffs as

“ Yenured teachers were entitled to the benefits of RSA 189 14-a, it does not
appear from the facts of this case that they were demed Hue rocess at Lthe hear-
“ing they received. The master found and the record’ lndlcale&:dl they were ac- -
“corded a ful' .d fair hearing with an opporlunlly lo cross-examine witnesses -
~ who dppcared against them. Plaintiffs” assertion that they were denied due
-process because the school toard’s pnor involvement in the case rendefed it

1mpo>s:bl’a for them to act as an.impartial decnsmnmakmg ‘body, is unsup-
ported by any showing of actual bias or prejudice and i it is well established that

- prior involvement in itself is not a sufficient ground to bar a-statutory ad-
- ministrative body from acting as decisionmaker at an otherwisg full and fair -
-hearing. Quinn v. Concord, 108 N.H. 242, 244-45, 233 A.2d 10& 108 (1967);

N.H. Milk Dealers’ Ass'n. v. Milk -Control Board, 107 N.H. 335, 338- 39, 222

coln Redevelopment Corp., 488 F.2d 339, 342 (8th Cir. 1973); Simard v. Board of
Educ. of the Town: of Groton, 473 F. 2d 988, 993 (2d Cir. 1973).
The parties and the master presumed in this case that plaintiffs had re-

“tained their tenured status and so were entitled to the benefits of RSA 189:14- !

" a. If this were a strike -drising out of an ordinary labor dispute the master |

would. be correct in holding by inference that, the plaintiffs had not lost lhe:r»

" stfuction conforms to the. lcglsldlne intent.” New Hampshire Retail Grocers

.. status as employees and were therefore’ enullcd to benefits oflhexr employment \

" A.2d 194, 198 (1966); Goldberg v. Kelly, 397 U.S. 254, 271 (1970); Wilson v. Lin-

provnded by statute. NLRB v. Fleetwood Traller Co., Ince, 389U ?7§ (4967), \

29 U.S.C.A. S 152(3) (1973). Howcver their -ontinued status 1. t=schers was |
not -guaranteed during the strike if -the strike were illegal (4 v Workers v, !

Wisconsin Bd., 336 U.S. 245 (1949)) or in violation of an employ e k,onlracl
'VLRB v. Sands Mfg: Co.. 106 U. S 332 (1939), 5

69, .. o
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-+ Timberlane Reg. School
" °N.H., 317 A2d 555 (1974) d

59 (1957) and noted that in

Dist. v. Timberlane Regional Educ. Ass'n., 114
|dJ101 dec]are a strike by public employees legal.

B 'Rdlher it reaffirmed the ruling in Manclxexler v. Guild, 100 N.H. 507, 131 A.2d
nostJunsdlcuons a strike by publ:c employees is:

prohibited either by statute or by judicial decision. Annot., 37 A.L.R. 3d 1147

- 8S2;3(1971, Supp. 1973); 3

* at 30c-44 (1970); 16 E, McQ
ed. tev. 1972). “It is not a/pr(
. 'to the merits of providing

de; elopmg alternative proce:
to Tesolve government labo
‘must be made by-the legxsla
‘Reg. Ed: Ass’n., N.H., 317
Flrefghlers Local 1312,

A

(dedided July 19, I974) When the plamtlf"s clected to-

3A°'C. Antieau, Local Government Law S 30 c. 15,

yper judicial function to make policy judgments as.
public employees wnh/ the right to strike or of
sses such as compulsony mediation or-arbitration
r dlsputes ... (citations ommed) ~This decision
ure.’ 71mberlane Reg. School Dist. v. Timberlane
2d 555, 557-58 (1974), Dover v. Int'l. Ass'n. of

nillin, Municipal Corporations S 46,13, at 704 (3d°

' __ engage in an {llegal slrlke the defendant was not required to continue to treat

‘them as employees and accotd them the right of tenured teachers. National Ed.
Avxn Inc.v. Lee Cty. Bd. o Public Instr., 467 F.2d 447 (5th C|r 1972); Miller

v. Noe, 432 S.W. 2d 818 (Ky,.
Kentucky, 452 F.2d 894 (6t
In Manchester v. Guild,

l968) Miller v. Board of Edux. of Jefferxon Cry.
Cir. 1971). :

100 N.H. 507, 131 A.2d 59 (1957) the relevance of

* the individual teaching contracts to the legality of lhe styike was noted. The

pl.nnuffa in this case struck

thereby breaking and-aban
prov:dcd by RSA .ch. 189 w
bitrary or unreasonable acti
der contract. - N.H.S. Joun

during the term of their e
doning: their contracts. The statutory safeguards
»ns of school authorities whjle the teachers are un-
nal 688 89 (June 11, ). These provisions,

gloyment contracts, .

Ferguson v. Thomas 430 F.2d 852 (5th Cir. 1970)), and they\ have thereby placed

however, cannot be read to the exclumon of the ordma]jy rules of contract law,
- which are’ also applicable tb contracts. bétween tedc[ers and school boards.
" Edgecomb v. Traverse City School Dist. 341 Mich. 106:°116, 67 N.W. 2d 87, 91
- (1954); 3A C. Antieau, Local Governmenl Law  30c.14, at 30c-42 (1970).
Whether the plaintiffs’ voluntary cessation of their tfaching duties is referred

to as a strike, a walk-out of a de facto resignation, the record indicates that.

lhey left their te‘ichmg posts on February 27, 1974, have not yet returned and
cxpressed no willingness to
that they would be renominated if they did so. Undér these circumstances the
actions of the plaintiffs Justlfcd the school board i m iewing its contracts with
the plaintiffs as terminated ‘hroug‘x dbandonmcnt One who is himself guilty
of a wrong for breach of a pontract .. . should not jeek to hold his counter-
promisor liable.” 6 S. Williston, Conlraéts S 813, at 5,6 (3d ed. 1952); Larose v.

Porter. 87 N.H. 241, 245 177 A. 297, 299 (1935); Jakober v. E.M. Loew's
‘Capitol Theater, Inc., 107 R]I. 104, 265 A.2d 429 (197Q); see Restatement (Se-
cond) of Contracts S 266, at 67 (Tent. Draft No. 8. 1973). It cannot be said that
_plaintiffs retained *“an objectjve expectancy of reemplayinent’” (National Educ. .
Assin., Inc. v. Lee Cty: Bd. of Pub. Instr., 467 F.2d 44'A 452 (5th Cir. 1972);

"the selves in the same position as untenured teachers ‘wh may be dmchdrged

return when the district{superintendent indicated.

ere intended to protect tenufed téachers from ar-- - -




"-wnhout a hearmg Board of Regems . Ro!h 408 U.S. 564 5617 (]972) see -
Fletcher v. Civil Serv. C‘ommn -of City of Waukegan, 6 Ill. App.3d'593, 286 - -
N.E. 2d°130 (1972); United Fedn 'Jj Pov!al Clerks v, Blount. 325 F Supp 879

Pe!i t l'on denied.




Casé Number 8

_ DONALDR.CHASE
N :
FALL MOUNTAIN REGIONAL SCHOOL
\\ DISTRICT er al.

Giv. A: No. 3112.
United States District” Court, ’

. New Hampshire.
July 28, 197].

Action by nontenured teacher against school district.aileging that failure
to renew his contract was a denial of his_constitutional rights.. The DlS'ﬂCl‘
- Court, Bownes, J., held that dismissal of nontenured teacher on basis of i1~
. investigated complaints and unverified rumors, and admission by authoriiigs
_of school district that their decision to dismiss did not depend upon the truth
~ or falseness of the complaints and rumors, ‘was patently unjust, arbitrary,
._capricious, and a violation of due process in reldllon to teacher who had bee
chlef negoualor of teachers’ association. :
Judgmenl for plaintiff.

1, Constltutlonal Law - 318
School board: which dismissed nontenured tedcher did -not v1olatei

procedural due process by failing to give teacher eithera Hearing or reasons for”

the decision not to renew his contract where the decision not to.rehire teacher

was ‘made in March, 1970, and where decision of Court of Appeals in Drown

case holdmg that a teacher has a right to be given reasons for the decision not

to renew his contract would only be applied 1o those cases where the decision

not to rehire was made’ subsequent to dale of the opinion, which case was
: decncit\ad in December, 1970.

_.2. .Schools and School Districts - 133 15
A\ nontenured. teacher is protected from arburary, dxscnmmalory, or
'capncxous nonrenewa] of his contract: :

3. Constltutlonal Law — 82 _
“When the ability to pursue a profession and repulduon are mvo]ved fun-
/damenml constitutional rights-are to be strictly prolecled to prevent arbitrary
slale action. : :

~-

- 4, Constltutlonal Law - 318

) 'Dismissal of:noritenuréd teacher on basis of umnvesugaled complaints
and unverified rumors, and admiission.by anthorities of school district that
their decision to dismiss did not depend upon the truth or falseness of the com-

" plaints and rumors, was patently unjust, arbitrary, capricious, and a v:olauon'
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of due proccss in relation to teacher who had been chief negouatdﬁof'tedchers
assocmuon "US.CA- Const Amends! |, 14.

5. Schoois and School Dlstrlcts - 142

Common-law.i 1mmumty dld not apply in favor ofschool district, as far as

equitable prayer for relief was concerned in action against it by’ nontenured-
" teacher who had been discharged, where ‘assuming that good faith prevented
“-impesition of compensatory damages for back pay, evidence requnred a ﬁndmg

_ " that school dlstrlcl did not act in good fallh

'+ 6. Schools and School Districts — 142"

Where uncontroverted tesumony of nontenured teacher who was im- - .

T

. properly discharged was. that his salary would have been $7,650 for thc school
<. vcar 1970-71, and that he lost at least one-third of his mlary asa result of beipg

unemployed, damages- -of $2,550 would be awarded; and wages earned by .-

- teacher as a short order cook for two weeks in~'the summer would not.be’
. -deducted since there was no evidence that summer employmentwas prohlblled'
by school district. o

“Jack B. Middleton, Petcr B Rotch, McL,dne Carllon Graf Greene &

Brown, Manchester, N.H., for plaintiff.

John J. Zimmerman, qulkner, Plaut "Hanna & Zimmerman, Kcene '

NH for defendants. -

OPINION

BOWNES, District"J udge

r Donald R. Chase brought this acllon relying on 42 U S.C. §1983 (1964)'

agamst the Fall.Mountain Regional School District, and individually against.

* the superintendent; -assistant- superintendent, and. members of the School
" Board. Plaintiff alleges that the failure of the School District to renew his con-
" tfact for the 1970-1971 school year is: (1).a denial of his constitutional rights
of freedom of speech and association because the decision of the defendants

was based in whole or in'part on his activities as a negotiator for the Teachers’

"Union; and (2) a denial of his Foiirteenth Amendraent right of due pfocess of

law in that the.action of the School Board was arbitrary, dlscnmmdtory, and
capricious, Jurisdiction is deCd on 28 U S. C 8 l343(3) The case was tried

wnhout aJur) _ =/

FlNDlNGSOF FACT . -

“ On March 3, l970 the School Board of the Fall Mountain rReglonal
District, on recommendation of Stanley Tufts, Superintendént g of’ the School

District, voted 5-2 nct to.renew plaintiff’s teaching contract. To' ascertam the.
reasons that brought about this vote, a detailed exammauon,oflhe facts is re-
quired. At the outset, it should be made clear that the evidence discloses, the.
defendants coficede, and I find that the plaintiff is a well qualified, conscien- .
" tious, an\dwery competent teacher. He developed a program of library training

H
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as oarl of his ffcshman anl:sh \.lasecs which is suil used loday and was’
. developing a new.course i Journalism before his contract was not. renewed.
_ The facis.present a distressing example of how a competeiit. innovative, and

. outspok. teacher can have. his entire career effectively blighted by a school
supermlendem s and i\.hom board’s blatant disregard of hlS rights and oflhe.

_most elenicntal concepts of justice and fair play. _

Upon his 2 braduauon from Plymouth State College, the pl: ‘muff receiveda
prom sioral standards teacning certficate from the State of New Hdmpshlre '
“He't tught English at Towle High School in ! lewport, New Hampshire, from
e -auary of 1963 to June of 1965. Although his contract was renewed at Towle
for the school year 1965-1966, the plaintiff left teaching and became general :

—-ananager of - radio station WCNL in Newport, New Hampshlrc becau>e the

' shlary was substantially higher than his teacher’ s salary. In the spring or early
sammer of 1968, the plaintiff ciecided to leave the radio station and return to

: teachmg because of a change of management at the station.

Henry Bremner, who retired in the early fall of 1968, was the Superinicn-
dcnl of Schools at the time plaintiff was hired by Fall Mountain Regional High
School :(hereinafter FMRHS) ‘in- the summer of 1968, He received two.
rfecommendations, one from Howard Kimball, the Prmcupdl of Towle High

—Schigol when plaintiff taught there, and afother from Eve Spangs, an English .
“teacKer at Towle. PL.LEx. 14. Both of the recommendations rated the plaintiff
“above average™ of “best™ in almost every category. Mr. Bremner offered, and
plamuff accepted, a position in the English Deparlmenl at FMRHS for lhe
school year of 1968-1969.. ) .

During the school year 1968-1969, plamuff was an acuve and ou1<poken
member. of the -Teachers’ ‘Negotiating Committee which was- attempting 0 .
. reach an agreement on teachers’" salaries with the School® Board. Gordon
.Gowen, father of one of the girls who complained’ about the plaintiff in 1970,
was the chief negoualor for the School Board during the 1968-1969 school

' year. During the months of January and February of 1969, the plaintiff issued
-a number of press releases highly critical of the School Board. Thé members of -
the School Board knew the plaintiff was the source of the articles, and he was
named in two of the press rcleases which accused the Schoo!l Board of “high-

" handed treatment” and “utter disregard™ of its employees. PLEx. 1. & 2. Mr.
Tufts, Superintendent of Schools in the District, stited that these releases
irritated him because they violated an informal agreement between the Schoal
Board and :@e teachers not to issue press releases without approval of the other -
party. Mr. Tufts felt that these releases created public animosity toward the
.Schoo! Board and constituted unproféssional conduct'by the plaintiff, This
. view ‘was ‘IS0 €xpressed in the testimony of four of the five School Board-
.members who voted for non-renewal at the March 3, 1970, meeting. Mr. Hub-
bdrd ‘who was not present at the March 3, 1970; meeting stated that all of the
Board members ‘weré very upset with the plaintiff because of lhesc press
releases. . The plaintiff testified that Gordon Gowen and he had many heateq -

B arguments in the negoualmg‘sessxoqs dnd lhal Mr. Gowen was upset the most
by lhe press. releases.

'8-3, .
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Notwithstanding the press releases of January and February of 1969,
. Superintendent Tufts recommended that the plaintiff's contract be renewed for
1969-1970. Plaintiff's Exhibit 8 indicates that the Principai. of FMRHS,
Edward Willis, strongly recommended plaintiff for renewd] and rated him ex-

- cellent or good to excellent-in every category. Although there was some.discus-.

_sion about the plaintiff’s negotiating activity and the press releases at the

‘March, 1969, School Board meeting when renewals were conSIdcred plaintiff's

‘ contract was renewed unanimously.

Durmg the 1968-1969 school year, there were no complamts from any, .’

students regarding the plamtlff‘s conduct. Paul Marx was the only School
. Board -member who testified that he heard rumors aboul the plaintiff in.1968.

"He did not state what the rumors were, but did staté that acquaintances in -

Newport.told him they were glad that the plaintiff was in the Fall Mountam
District and not in the Newport District.

The critical period is the 1969-1970 school year, pamcularly the month of

January, 1970. In October or Novembcr of 1969, Jack Eno, President of the
Fall Mountain Teachers’ Association, appomted plamtlﬂ'the Chairman-of the
Teachers' Negotlatmg Committee. Mr. Eno testified that shortly after he ap-

cpomled plaintiff, Superintendent Tufts told him that the choice of: pldintiff as

: chlef négbtiator was not a‘wise one because he antagonized the School Board.

-
\,
N

”.\

~  Aschief negotiator for the teachers, plamnﬂ' atternpted to obtain from the.
School Board a lengthy and comprehensive agreement covering many con-:
_ditions of employment..Pl.LEx. 6. The teachers were attempting to obtain-
authority and. fesponsibility in matters Wthh had dlways been controlled ex-

clusively by the administration. As the negotiating sessnons proceeded through
Decembe; and early January, plaintiff. becaine more and more disenchanted

with the'School Board's attitude toward the comprehensive contract and |

toward him per%onally On January 12, 1970, praintiff, without explanation,

abruptly left a negotiating session and "did no further negotiating. The .

members of the School Board testified that plamtnﬂ' resigned as negotiator at . .
“this Jartuary 12 meetmg However, a letter.to teachers from plaintiff (PL.Ex. 5) "
1hpllc1tly. if not explicitly, indicates that the plaintiff was still Chairman of the -
‘Negotiating Committee. as:of January 13, 1970. It alsg cxpllcxtly states that

plalntnff’ ¢onsidered further meetings with the School Board meamngless
. " The committeé has concluded that negotiations, as such, have not
* ‘taken place and that further mectmgs will only serve to delay decisions
"whlch each individual teacher must make. We believe that until the
snuallon is presented-to the Association, further meetings with the

Fall Mountain Regional School Board could.in no way serve the best-

interest of either the students or ‘the tedchers of‘lhc Fall Mountam
Reglonal School DlSlrlCl :

This letter’ indicates lo me lhal plaintiff was exercising his prcrogatlvcs»as '

_ Chairman of the: Negoualmg Committee and was recommending a boycott of

nepctiations until at least the January 20 mieeting of the Association. At this

meeting, the plamtlﬂ' announced that he would no longer serve as negotiator b
because he was convmced that the School Board’s ammosny toward him-
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‘prevenled him from bemg an effective spokesman for thé leachers Plu rt f"
-also severely criticized the School Board personally at this meeting and 5is.

that he hdd no persondl respect for the School Board negotiating team, .+ -
School Board itself, or the superintendent of schools. The negoliations were

. subsequénl’ iaken over by Mr. Eno and, in hrs words, “‘an_unsatisfactory -

agreement” was fimally reached. - R
During the same period 'from Lmuary 12 to January 70 when plaintiff

boycotted the negotiatling sessions, the other important facts in this case began :
tosurface. On Monday or Tuesday, January 12 or 13, Janet Haslip, a freshman

at-FMRHS, made a complaint to Mr. Willis and Arthur.Gude, the Assistant

~ Principal, regardlng the plaintiff’s giving her special attention and louehmg

'her on one occasion in thelibrary. On fFrlday‘ January 16, Barbdra Y ork and

" Gail Gowen, daughter'of Gordon Gowen, made complaints to Mrs. Gude, a

teacher at FMRHS and wife of the assrsldnl prmcnpal regarding. lhe plamtrff‘s :

conduct toward them. - - -
Miss* Haslip entered FMRHS qomclrme in ldle October or e'1rly
November as a transfer student from Rhode Island. The plaintiff spent extra

_lime with her to enable her to catch up with the class and had asked her to do

specml work such as Ieddmg class discussions. She testified that she was upset
because, as a result o is special attention, her fellow *students sometimes

" sgid: *How's your boy’ friend, Mr. Chdse’ She also testified that she thoughl
the pldmtlff was interfering with her privacy when, after learning that she was.
going to the doctor’s after school, he asked. if she was ill and requested that she

let him know if everything was all right. ,
Miss Haslip testified that the touching incident took place in the llbrary

“ during a study hall. It consisted, according to her testimony, of the plaintiff.

putting his hand on the back of her chair and his fingers touching and rubbing’
her back. She also statéd that plaintiff sat down at the table and intentionally
put his hand on top of her hand. There were atleast ten people in the library at
this timc, and one girl was sitting directly across the table from her when this
incident happened. She also testified that when she left the library, the pldlnllff
touched her elbow in full view of the librarian.

These were the only incidents Miss Haslip complained of but she alse
testified that the plaintiff gave the class vocabul'\ry words to learn which had'a

' “dlrly meaning. The only concrete example that she could give was the word

“nocturnal™. According to Miss Haslip.. the plamuﬂ' stated, wfler the class.

knew the word's meaning, that he was a ‘“nocturnal” man.’ > On crow'

" examination, it-was brought out that Miss Haslip had a relauvely poor

academic record, had been truant from school during the spring of 1970, had
flunked pl aintiff’s English course, and had spoken wrth Galil Gowen about M r:
Chase prior to her complaint.

" Sometime.shortly after this complaint, Mr. WI”IS and Mr. Gude met wrlh
the plaintiff who denied the alleged touching and stated that if dny louchlng

-drd occur, it was unlnlenuondl

Miss Hasllp s-guardian apparently called Gordon Gowen on Jdnuary 12
or l3 and told him of his ward’s complaml Mr Gowen was still a member of
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-~cluss; and had made remarks of a “dlrty" nature in class. Miss Gowen, like

..the School Board, although not a member of the School Board's Ncgouatmg N
Committee during the school year 1969-1970. Mr. Gowen testified’ that  his
_._daughter, Gail..who had the plaintiff as a teacher in sophomore English, had ~
mentioned things about plaintiff and he, therefore, brought the matter to the .
attention of Superintendent Tufts at a meeting of the School Board Finance . *
Committee on January 14, On January 15,  Superintendent Tufts met with Mr.
" Willis and Mr. Gude because it was his policy to ha»e this type of thmg re-
'solvcd by the administrator closest to the situation. . - '
- After school the next day, l-nday, January 16, Gail Gowen, Gordon .
‘Gowen's daughter, and Barbara York complained about’ the plaintiff to Mrs,
Gude, a teacher at FMRHS and wife of the assistant principal. On January 20,
Mr. Willis met with Miss Gowen and Miss Y ork. Although both girls testified -
that they did'not remember exactly what incidents they ‘discussed with Mr
. Willis, L must assume that their testimony covers most of their complamts par-
" _ticularly those they considered most offensive. _
' Barbara York and Gail Gowen were good fnends and both of them had,
the plaintiff for freshman Engiish in the 1968- 1969° school year and for
sophomore English in the 1969-1970 school yedr.. Miss York had no. com-
plaints about the plaintiff's conduct in:freshman year and stated that- plamuff'
had never touched her and she had never seen him touch anyone else at any
time. Her major complaint involved an incident'in class in the late fall of 1969
when the plaintiff asked her.to turn off the hghts when the'class was going to
se¢ slides or-a movie. She testified that as she turned off the lights she said _-
_**Aren't I'talented,” and the plaintiff made a comment with a “dirty” connota- -
tion. Although Miss .York could not remember the specnﬁc comment, she
stated ‘on cross- -examination that'it had a double meaning, one of which was
not “‘dirty."” She testified that the comment upset her because the class
laughed. The onl) other incident involved talk by the plaintiff of measuring her
skirt when the-class was discussing the scho dress code. Miss York was ap-
parently not upset by this comment and could not remember whether it
~ happened in freshman or sophomore vear. She also testified that *'I always felt
" as if he was looking me up and down but there was nothmg specific or
general’’ about his conduct. -
Most-of the complaints came from Gail Gowen, the daughter of School ..
.Board member Gordon Gowen. She testified that the plaintiff had touched her
on at least two occasions, had made numerous personal remarks to her in

Miss York, haud no complaints about the plaintiff in freshman year. The
claimed touching .incidents occurred on separate occasions in the 1969- 1970
school vear. The first was after school during the fall when she and Barbara
York were walkmn down the hall. She testified that the plamuﬂ'called her over
.and asked |f she could defend herself against attackers. She testified that he - ‘
_ told ker netto scream and touched the side of her neck to show her where a

“pressure point’’ was. Miss Gowen testified tgat the pldmuﬂ' did not hurt her.
«nd shejust backed away. Miss Y ork, who Miss Gowen said was. presentatthe
time, stated emphatically on cross- exammatlon that she hdd never seen the
-plaintiff’ touch Gail at any time.. . ;’ 2 :
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“The second. alicged incident occurred in the hall between classes on the
day she made the complaint. Miss Gowen testified that she was walking down
the hail with 4 group of students between class€s and-that the plaintiff was
~ walking-past her with another teacher. She -testified that the plaintiff said
" something like **Did you hear about Gail Gowen?” or *There's Gail Gowen™
&nd touched herelbow. After this incident, she testified that she and Barbara
York jointly decided to complain. Miss Gowen also testified that the plaintiff
sometimes nut his hand on the back of her chair and touched her back *like it
was accidental.” She also testified that he stared at her and other girls in the
hall and raised his eyebrows, and that plaintiff’s facial expressions in general
bothered hér. e -

Miss Gowen further testified that the plaintiff spoke of her “love life”
before Class started and sometiines called her *Bessie-the-cow™ or “*farm girl”".
in class because her father owned a farm. Miss York corroborated- this
testimony. On -cross-examination, Miss Gowen -admitted that “‘Bessie-the-
cow” and *farm girl” "*didn’t really bother me that much.” Janet Fisk, one of
. Miss Gowen's classmatcs, tesliﬁled_'lhat Miss Gowen was having trouble with '
" her boyfriend in January and that the only time she heard the plaintiff speak of
Miss Gowen's “love | ¢” was when she came into the classroom crying and .
plaintiff tried to cheer her up..Miss Gowen also festified that the plaintiff said.
- something like **I know- what's on the mind of the class™ when. the class said
the meaning of a ‘word used in mythol-gy was prostitute. She couldn’t .
remember the exact word, but from her testimony, I would guess it-"'was
“siren.” - S : :

" . On cross-examination, Miss Gowen stated that prior to her complaint,

Mr. Chase had upset her because of the way he talked about the School Board .

_in class. She knew plaintiff was the chief negotiator for.the teachers, and she
was upset because she thought he conveyed t6'the class that he was better than ~ *
her father.” . _ x . o -
. . Both Miss Gowen and Miss York testified that they had been reprimand- -
- ed in class by the plaintiff for their behavior'in an English class taught by a
. “teacher substituting for the plaintiff. The plaintiff, Miss York, and Miss
Gowen all agreed that the plaintiff refused to sign a bus pass enabling them to
get @ “late bus” after school. Presumably, a late bus pass would have been'an
affirmation by plaintiff that the girls had been detained for goad reason and
were. therefore, entitled to late transportation home. Miss York and the plain-
{iff agreed that the reprimand_and the refusal to sign the bus pass took place on
‘the day the two girls complained to Mrs. Gude, but Miss Gowen was unsure:of
“the date. Both girls insisted that this had nothing to do with their complaint.
.Janet :Fisk stated that Miss Gowen and Miss York told a group of students .
that they were going to complain as sort of a joke and, after they had com-
plained, they-were-laughing as they told other students what they saii to Mrs.
Gude. - » : ' C
All four of the girls who tustified stated that there were rumors around the

school that the plaintiff had had an affair with a secretary in Newport and -

dated-a high school girl when a $enior at Plymouth State. They also stated that
VA
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the pémuff was called a "dlrlv old'man” by a number of students, It isimpor-
tant tv-note-that-there-was no testimony as to exactly when these rumors and
‘the-phrase *‘dirty old man’ started. Janet HdSllp testified.that they started after

" the touching incidents and the complaints.to the principal. This would be the

loglcal and-probable time for such rumors to start. It is significant to note that

-Miss Gowen testified that she passed these rumors on to her father.

Shortly after J.muary 20, Mr. Willis again spoke with the plaintiff. The
plaintiff again denied any touching and stated that any touching thch might
"have occurred was unintentional. Mr. Wl”lS told the plamufflhal there was no

’ place; for touching.in 'FMRHS and that some girls are overly sensiiive to per- °

sonal remarks. Between then and. March 3, Mr. Willis gomplcled his

" recommendation regarding the renewal of the plaintiff’s contract. Mr. Willis
' slrongly recommended that the pldm‘ﬂnﬁ' be rehired and rated him excellent in -

“every one-of the seventeen categories 6n the form, including *‘relationship with.
students.” PLLEx. 10. Mr. Willis testifiedsthat he strongly recommcﬂded the
plamuff‘s renewal because he “*had np proof of any impropriety.”

* At this pointin time, Superintendént Tufts apparently.took things into hls
own hands. He attempted to check the Newport and Plymouth rumors by
. phone, but got.no results from: either lattempt and the rumors ‘remained un-
verified.. The only result of this limited effort was to feed more fuel to the
.-flames of gossip and rumor. The plamuﬂ'lesuﬁed that the Newport rumor was
completely false and that he was cngdged to -his wife, to whom he 1s still™
married, while aj senior at Plymouth. State College. Superintendent Tufts
testified that he reccxved mquu s and ‘complaints from parents about the
situation’ and that some pdrcnls askcd that thll' children be removed from
plamllff‘s class.

Mr. Tufts testified that the compldmls by lhe girls, the unsubslanlnaled
—fumors, and the lelephonc calls from’ parents led to his decision to recommend .
* that the Board not renew ‘plaintiff'sccontract. He recommended non- rencwal'

- because the-plaintiff had *lost his effectiveness as a teacher in the District.”

" This recommendation was made notwithstanding that: (N -Superintendent
Tufts was not able to check the Newport and Plymouth.rumors as to source, °
inception, or accuracy; (2). He had never spoken with the plaintiff or the girls,
and the principal, who .had done so,--recommended renewal; and (3) In
response o any: complamls or mtlmrles from-the community at large, he could.
_have easily explamcd that the situation had been straightened out by ‘Mr.

" Willis, 2r made it clear that there would be a full and complete investigation.—""
" The superintendent stated adamantly that the recommendation was made sole-
ly on the basis of complaints and rumors and that he would have made lhe
same recommendation whether they- were true or false.

At the March 3. School Board ‘meeting, the School Board accepled Mr e
Tufls recommendallon and voled - 2 nol to renew piaintiff's contract.
Allhough the phrase *‘not to renew” or *‘non- -renewal” seems less drastic than
“dismissed™ or *“fired,” its effect is the same. To put it bluntly, the plaintiff was
fired. Gordon.Gowen, Paul Crdy, Robert Metcalf;-Reverend Newell Blshop,

_and Pa_ul Marx voted for rion-renewal. Rlchard Minard-and Pauil Lamolhv :
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voted agumsl Mr Tufls recommendatron The other r}amed defendants were,
not present or did not vote. Of the five voting for non-renewal, three (Mr.
‘Cray, Mr. Metcalf, and Reverend Bishop) had heard no rumors or complaints’

stated what the rumors were. Four eH’rre-errd*memberrvmmg for dismissal
dld not discuss the matter with the p]amllff or the three girls. Mr. Gowen, of
course, had information from his daughter, but’ had not spoken to plaintiff.
All the members who voted to dismiss p]amuff knew that he was c.href
____hegotiator, but all said that thig played no-part i their decision. “They also
: l;\few that it was illegal-to-fire a teacher for union activities. The five Board
embers, like Mr. Tufts, all testified that it made no difference whether the
rulnors and.the comp]amts were true or false. Each testified that he thought
the\ plaintiff had “lost his effecuveness " Three teachers at. FMRHS, Miss
LaBrie, the head of the English Department and. plamtlﬁ‘s 1mmedrate super--

_visor, Mr. Erl%’l’r/eggemmf the Teachers’ Association, and Mr. Osgood all’

about the plaintiff and. nothing about the alleged touching incidents until the_
__meeting. Mr. Matx testified that he had heard rumors in 1968-1969, but never ¢

¥

‘ testi ed"rhai they did-not think the p]amtlff had: lost hlS effectrveness asa

. ‘teacher. :

' o) Tuesday. March 9. p]amtrff was informed by a ]elter hand delivered by
Assistapt Superintendent Bellevance that his contragct was not being renewed.

- Plaintiff testified that he asked Mr. Be]levance why he was being fired and was

— told that'he had *‘lost-his effectiveness-in the dlSll’lCl Plaintiff was convinced
- that he hiad been fired for his negotiating activities and pressed for g more suc-

. cinct answer. Mr. ‘Bellevance testified that he 1mphed to the plaintiff that the’
" - reason waj his_relationship with students, but he never directly said that it was
a resylt of the complaints of the three girls and rumors in the community. The.
.plaintiff was never explicitly given the reasons for hrs dismissal by the School -
Board or the Administration. Mr. Bellevance gave the p]amllffthe option of

resigning by\ Friday, March 12, or- having the non-renewal on his’ record.

Sometime before March-12; plaintiff spoke to Mr. Hubbard, amember of

- the School Bdard who was not'present for the vote, asking for reconsideration.
Shortly thereafter, plaintiff was called by Mr. Bellevance and was told that the
lBoard—wou]d—not reconsider.-Mr.- Tufts-icsuﬁed “that "after -Match 3, recon-
\ideration was} out of the question and nothing would have changed the_
.. Byard’s mind, ‘bul he and the members ‘of the School Board did testify that a
< hey ring would’ have been held if plaintiff had requested it Mr. I'Tufls testified
tha\ since the plaintiff’s reputation was at stake, it was up to plamtlfflo request

a h’ ring. Since ‘he testimony makes it clear that reconsideration was out of .

- tfie question and since lhe decision was based on ruriors, it is difficult for me - .~

to understand the purpose of a hearing other than an exercise in hypocrisy. In
_ light of\the fact that he had been informed that there woq]d be.no reconsrdera-
¢ tiony p]"nllﬁ' undérstandably requested no hearing.

- The p]amuff compleled the remainder of the school year and there were.
no comp]&mts of any kind about him. The plaintiff made e‘}ery effort in the’
spring and: summer of 1970 to locate .a:teaching posmon for the 1970-1971
schoo] year, mclucf"pg applying for teachmg posrucns ﬁftfand srxty mr]es
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from: hlS home, but received no offers. He entered his name with the New

" Hampshire Educauon Axsocmlnon s placemenl service and: ulllmalely with
" New Hampshire's Dcpartmenl of Employment Security. He was unemployed. -
until Décember of 1970 when he was hired by the New Hampshlre Education

Association in a non: leachmg position which pays a higher-salary than he -
‘would be making as a teacher, In the spring of 1970, plaintiff was elected -
moderator of the Town ofCroyden and in the-fall of 1970, he was elected to”
lhe New. Hampshire Legislature as repreqenldlne from Croyden and Cornish. |

. “l-canrot find from the ev1dence that the plaintiff was dismissed solely
" because of his activities as negotiator for the. teachers. Nor can | find, hOWever,
that he was dismissed:solely because of the"somplaints and rumo;s“ Under
these facts, I find that the plaintiff's dismissal, was based both_on, his con-
suluuonally prolected rights and on th: complalr.ts ‘of the three girls and the
resultant rumors dbout his past:conduct. The complaints, such as they are, and
the unsubstantiated rumors are certainly surface reasgns, but his activities as
negotiator clearly -ontributed to what can only be termied as a total disregard

- and lack of concern on the part of a. superlnlendenl ‘and a School Board ds to
the truth of the complaints and the rumors and the failure of the School Board
and Mr. Tufts to objectively assess their effect on plaintiffs suitability as a

. teacher at FMRHS. Even if all the lestlmony of the girls is believed, and I find

. ‘that much of it is exaggerated and some of it untrue, it is'clear to me, as it_ap-
parently was to Mr. Willis, that the facts fall far short of demonstrating any
impropriety by the plaintiff. The court takes judicial notice of the fact that girls
- of-the age of those who complained here are-at a stage of increasing semsitivity -

\ and awareness oflhe sexual relallonshlp of man and woman. Consequently, . &
‘any unintended or intended touchlng, even as innocent as the type complained
cf ere, or any remarks or comments with the remotest sexual connotation,
muy be interpreted by.a sensitive young glrl in a way completely un-
conlernplaled and unintended. This, plus the very important fact that Gail
- Gowen, a close friend of Barbara York and a friend of Janel Haslip, felt that
lhe plaintiff was criticizing and. down-gradlng her father, were important fac-
lors to be weighed in analyzing the situation"— “factors which Mr. Wiilis un-
doubnedly had considered when he strongly recommended renewal.

Whlle I do not think the members of the School Board were dellherately
lylng when they said the plaintiff’s negotiating activities had nothing to do with

_ their decision, I cannot, and will not, believe that the School Board would dis-
miss a competen! teacher solely on the basis of uninvestigated compldints of.
lmpropnety and unsubstantiated rumors of misconduct in the past. The plain-
1iff's negotiating activities had a profound bearing, either consciously or un-

. consciously, on the decision not to renew. The language of the Fourth Circuit’
Court of ‘Appeals in Johnson v. Branch, 364 F.2d 177 (4th Cir. 1966), is ap-
propnate here. There, the plaintiff alleged that she was not rehired because of '

- her racial activity, and the School Board gave the reason for n@wrenewal asin="__---
subordination. The court said: *“To accept * * * [this reason]we would have
to pretend not lo know as Judges ‘what we know as men.” Id. at 182
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_ RULINGS - ST

There is no doubt that a teacher may not be excluded from employmentor
dismissed in violation of his constitutional .rights of freedom of speech and -z~
.ussbcialion. See, e.g., Pickering v. Bourd of Education, 391 U.S. 563.88S.Ct.”
1731, 20 L.Ed:2d 811 (1968); Shelton v. Tucker, 364 U.S. 479,81 S.Cu. 247, 5 -
L.Ed.2d 231 (1960): Slochower v. Board of Higher Education, 350 U.S. 551,
76 S.CL. 637, 100 L.Ed. 692 (1956): Orr v. Thorpe, 427 F.2d 1129 (Sth Cir.
1970). Buta School Board certainly has a right to dismiss a teacher who dctual-
ly makes improper sexual advances toward female students, even if the teacher

_has exercised his rights of free speech and- association and in so doing has an- -~
.tagonized the schogl adminigtration. Cl. Robbins v. Board of Education, 313 .~

" F.Supp. 642 (N.D/11:1970). When_a violation of constitutional rights is al-

. leged, however, the reasons given for dismissal must be-closely. examined-to
make certain that they are not simply a facade to conceal the fact that dismissal
was for activity protected by the Constitution. In this case; the evidence dis- -

) c‘loscs'Lhal the reason given for dismissal was not eritirely a facade{ byt based
partially upon the decision-of the superintendent and School Bodrd that the .~
complaints and rumors had nullified the effectiveness and c':_olrﬁpeléncythul_lhé-.' :
parties agreed plaintiff exhibited prior to January of 1970. _L_mulét_ therefore..
disregard the First Amendment involvément for the moment und- closely

. scrutinize the reason-actually given by the School Board and S}ipcrin@endcnl~_ )
and the facts underlyingTthat reison, 1o determine il the decision"is con--

- stitutionally permissible. The plaintiff alleges that the decision of the School
Bourd was arbitrary and capricious. The issue then becomes jwheéther-a-non: '

“tenured teacher is protected by the due process clause ‘of/the Fourteenth -
Amendment from an arbitrary, capricious, and wholly unreasoned decision

- not to renew his contract. = - . el

(1], The starting point.in resolving this issue is. Drown v:-Portsmouth
School District, 435 F.2d 1182 (1st Cir. 1970), cert. den., 402U.5.972.91 S.Cu.
1659, 29'L.Ed.2d 137. There. the First Circuit held that a non-ten ured teacher .
has no right to-a hearing. but has a right-to be given the ruuéons’ for the Board'y
decision not 1o renew. However. the court stated that, ‘because, this was o
“novel™ solution. the rule established in Drown would/only-be applied-Xo_ i+
“thuse cases where a decision not to rehire is made subsequent o the date of
this opinion.” 1d. at 1188, Since Drown was,decided in Décerfiber. of 1970, and

. thedecision not to rehire the plaintiff was made in Mareli-of 1970..the plaintiff -z,

- here was neither entitled to a hearing nor to the reasons fot the decistoRnoLtol
“renew. Consequently. the School Board did not “iolate procedural Yuer -
‘process. RPN , SR A S

Drown. however, makes it clear that a teucher. “Has an intergst in being”

~ rehired sufficient to prevent the school district frdin noi doing so for con- ..

-~ stitutionaly impermissible reasons.” Id. at ) §3. Drown also points‘out that .

‘. freedom of specch and association are €o itutionally-imperm@ible reasons - -
i . /. S L .

e

for.non-renewal. : P ;. RS IEPR.

_ There remain - the teachier’s fnterést in  protecting. his -con-
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stitutional rights, such as free speech, and protecting himself against a -

decision'made in bad faith. Itis not easy for us to believe that-a signifi-
cant number of decisions not to rehire non-tenured teachers rest on
ulhcr ground ‘In any case, the teacher nsstrlmg a constitutior a4l rn,hl
has guaranteed access to the federal coyirts. Id. at 1186.

The court further noted that “bad faith may rife to a constitutional level, in
which case the federal courts are available .. . Id. at 1187,

I'am of the opinion that the decision in Droibn implicitly recognizes a right
of recovery for arbitrary, discriminatory, or cppricicur dismissal of a non-
ng the cases'cited by the First ..

tenured teachgr in violation of due process. Am]

/
i
/

. r"

\

~Circuit for its conclusion that teachers' contricts cannot be terminated for -

Cir. 1966), cert. den.. 385 U.S. 1003, 87 S.Ct}, 706, 17 1..Ed.2d 542 {1967).

- There, as “ere, the conlru(.l was renewable atthe discretion of the school
duthorities. The court specrf'cally held “[W]e find- that the action of the

. school board was arbitrary and capricious.’ Id! at 182. The court went on'to
~ find that the only reasonable inferénce for dismissal of the plaintiff on the
trivial charges involved was the School Board's objection «r i.er racial activity.
[2] Although there is authority to the contrar;, “reeman v. Gould

constitutionally impermissible reasons is Johnscz{n v. Branch, 364 F.2d 177 (4th

S.Cu 61. 24 L.Ed.2d 93 (1969), I think the better .1vie is that a non- -tenured-
teacher is protected from arbrlrary drscrrmrndlory. or capricious non-renewal, :

This opinion finds strength in the decisions of the!Supreme Court. In Wieman

v. Updegraff, 344 U S. 183, 73.8.Ct. 215,97 L.Ed. 216(]952) the Court struck .
»down Oklahoma's loyalty oath for state officers and employces because it was
2o+ an*assertion of arbitrary power” whrch offends due process.” Id.at 191,73
~ QS Cr.215. The Court slaled : Fy.,ﬁ :
: Tuis suff'crenl to say that constitutional: prolectron does eacend to
the public servant whose exclunon pursuant to a statute is patently ar-
- bitrary or discriminulor) Id, at 192 73 8.CL at 219.

“This view was also expressed in Schwar\e V. Board ofBar Examlners, 353

U.S. 2320°77 S.Ct. 752, 1 L.Ed.2d 796 (1957) In S'chware the Court reversed
..~ the Supreme.Court of New ‘Mexico’s delermmauon that Schware was' not
. motally qualified to practice law and was rrghlfully excluded from the bar ex-
.- amination. The Court stated: L £

A State cannot exclude a person from the pracuce oflaw or from

any other occupation in a manner or for reascns that contravene the

Due Process or Equal. Protection Clai:se of th Fourteenth Amendment.

* % * Even.in-applying permissible slan(ards ‘officers of a State can-

not echLde an applicant when there is'nn basrvfor their finding that he

i fails_to " meet these standards. s Ad "al 238239, 77 S.Ct at
I Y 5T [Emphasrs added.j . ;k‘

The’ Supreme Court has staled ihat the * vigilant prolecuon of conslruuonal

Special School District, 405 F.2d 1153 (8th Cir.). cart. den., 396 U.S. 843, 90

freedoms is nowhere more vital’ lhan in th,e communuy of Amerlcan schools Y




/

. /
Shelton v. Tucher, 364 Uls. 479, 487, 81 S.Ct 247,251, 5 L.Ed.2d 231 (19¢
~This means ne only rrotediiog ol'\frccdom of speech and association, pu
protection from arbitri.:y, diverimingtory, and capricious actions in violaton:
of due process. This position nas bden adopted und applied to non-tenufed
‘teachers by the Fourth it ot in Johnson v. Branch, supra, and by Judge
"Doyle in Roth'v. Boa=d -~ ’vgents) 310 F.Supp. 972 (W.D.Wis.1970). ind
Gouge v. Joint Schooi bustrici No. |, 310 | Supp. 984 (W.D.Wis.1970).|
{31 One of the primary reasony why due process protection must |be
applied is because of the grave conseq énces of non-renewal for a non-tenuted
teacher. Non-reriewal, particutarly undes i facts in this case, is lzmlamm{ml

. to dismissal. Therf is no.do wop-res.ewal effectively prevents a teacher

- ffom obtaining another te ition, thereby preventing a teacher frpm
pursuing his chosen ?)rofw agisicase. the ramifications are even mpre
broad because they extend _.putation. The action of the School Boprd .

|

- brands the olaintiff at best as sexually promiscudus and at worst as a sedycer
of young school girls. When lh@iibilit)’ !go pursue a profession and reputa ion
are involved, fundamental. constitutional rights are to be strictly protectefl to
revent arbitrary state action. See Schw}re, supra; Birnbaum v. Trussell,|371
7.2d 672 (2nd Cir.. 1966). - .

The court is‘cognizant of the fact that a School Board has \ude discretion.

-in the Erczlso{s. for dismissal. but it is elemental that whatéver reasons are given’
must be glfppqucd by facts. Some courts huve established a “*basis in fact] test
for review-of a.School Board's decision not to renew a teacher’s contract. In
Gougc/v. Jg,irr'fl School District No. |, supra, the éou;l held:

/ .

' fl/ [/A’]‘lcu_chcr in.a public clcmcnla’ry,\or sccondury school is protected by
* sthe due process clause of the Fourteenth Amendment against a non-

/" renewal decision which is wholly without basis in fact and ulsoj\guinsl

/" a decision which is wholly unreasoned, as well as a decision which is
/ i .impermissibly based (such as race. religion, or exercise of First |

ye N Amegdment {reedom of expression). 1d. at 991. -

. Cf. Schware v. Board of Bar Examiners. [supra. Other courfs have employed a
“suhs;umial svidence” lf;él. Ferguson v. Thomas, 430 F.2d 852 (5th Ci"r. 1970)..
Whatever test is applied to thefact of this case, it is clear that the action
of thg superintendent and the Schocl Board was arbitrary. capricious, without
busiséin fact, wholly untgasoned, and net based on substaniial évidence. No in-

véstigation was made to determine the truth of the complaints of impropriety
by any member of the Eoard of by Superintendent Tufts and the resultant,
rgm}’)rs were ‘completely unverified and unsubstantiated. Mr. Gowen, of
course, i$ in a different position than the other members of the Boardl because
his daughter had cori:plained to the admipistration and had talkcdll with him
.abo,{n the plaintiff. While aparent’s concern and natural tendency/tosbelieve

. his child is understandable, the same concern also naturally tends to lessen ob-

_ jectivity. Objectivity is‘essential when a teacher’s reputation and livélihood are
at ('stukc,'z;nd Mr, Gowen could have assured objectivity if he had abstainzd or
disqualified himself from the vote.. }\ DR i

v i : .

0,

v

.’, / .

O

ERIC

Aruitoxt provided by Eic:



O

ERIC

Aruitoxt provided by Eic:

[4] To disriiss a teazher on the basis of uninvestigated complaints and
unverified rur ors and to adnrit that the decision does not depend on the truth
or falseness « i the complaints and rumors is patently unjust, arbitrary, and
capricious. 11" the possibility, let alone the ;robability of the truth of the. facts
involved is not known, a de:ision cannot be reasoned or based on substantial
evidence. The implications v such a decision are frightening. It means that any
student with a personal dislike for a‘teacher.could bring his career to an end by
a complaint wholly unJus‘ified and unsubstantiated in fact. In the same sense,
a malicious group in the comimunity could start unsubstantiated rumors
resulting in. dlsmlSSdl Further, an administrator or another teacher bent on a

personal vendetta could, by msndiously starting tdlsc rumors, bring about the
dismissal of a totally innocent teacher. . o

Itis to be noted that the decision not to renew was not based on improper
conduct’ or for a bud reputation, but because plaintiff had *“lost, his effec-
tiveness as a teacher i the district.”' The evidence that the plaintiff had lost his
effectiveness as = teacher in the district is non-existent. Superintendent Tufts
unilaterally cecided and the School Board agreed, that the plaintiff had lost
his effectiveness. The Principal of FMRHS, the only administrator who had

talked both wit! e plaintiff and the girls and the only administrator in day to .

day contact wiih what was happening in’ the school, recommended that the
plaintiff be renewed. Mr. Willis, and the: teachers at' the school who testified,
including Miss LaBrie, the head of the plamtiﬁ’s department, did not believe
that the plamlif{' had lost his efft liveness. Certainly, Mr. Willis and Miss
LaBrie, were in more advantageous ‘position to judge;the plamlist effec-
llVPnCSS than the superintendent and the School Board.

“"In short, the action by the superintendent and the School Board, wuhoul

"even minimal investigation and without any concern for the truth, presents a
classic case of a violation of due process. As stated by the Supreme Court in-

Slochower v. Board of Higher Educauon 350 U.S. 551 76 S.Ct. 637, lOO
L.Ed. 692 (1956): , . /

Thcrc has not been the “protection of the individual against lirbilrary ac-’
tion” which Mr. Jusiice Cardozo Chdl‘dClCl’lZed as thesvery essence ofdue
process. o ‘ 1 ’

.

lll‘* . -

.

-

The State has broad powera in the seleclion snd discharge of its-
-employees, and it may be that. proper inquiry woul:i show [the teacher's]

continued employment to be inconsistent with a real interest'of the State. But

there has been no such inquiry here. 1d. at 559, 76 S.Ct. at 641. [Emphasis

added.) .

"Certalnly. if the School Board and the superlnlendenl lhought that the plaintiff was
making improper sexual advances on female students and the rumors of prior im-
moral behavior were true, the most logical step would. have been immediate dismissal.
This procedure would have required, however, thata full and fair hearmg be held. See

" N.H. Rev.Stat.Apn., Ch. 18%:13.

<«
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Drown, “supra. holds that @ hearing is not required for a non-tenured
teacher. | do not construe 1t to hold that a School Board has an absolute right
to dismiss a teacher without an inquiry or a proper inquiry to determine if
legitimate grounds for dismissal exist, To hold that a superintendent and a
School Board need make no inquiry as to the truth or falsehood of the facts
underlying the reason proffered for dismissal would offend the most elemental
coricepts of justice. '

Because the reason given by the Board for the plaintilf's dismissal is

patently arbitrary, the inference is overwheiming that the action of ihe

superintendent and the School Board was motivated primarily by the plain-
Uff's exercise of his constitutional rights of. freedom of speech and
association.The complaints by the three girls, all friends and one the daughter
of a School Board member, the resultant rumors of past misconduct, and the
“telephone inquiries presented a convenient opportunity to the S¢hool Board
and superintendent to comply with the March 15 statutory notice of non-
renewal deadline and to rid themselves of wi outspoken teacher who had
criticized the superintendent and the Board in the press as well as at the school.
“The-decision not to_renew plaintiff’s contract for the 1970-1971 school year
vinlated his rights under the First and Fourteenth Amendments of the
Constitution. :

4]
- DAMAGES .
[5): “The defendants contend -that their common-law im* .nity prevents
the pla.ntiff from recovering damages. | hold that as fuar as the equitable praycer
" for relief is concerned, common-law immunity does not apply. See Sougev.
Joint School District No. 1, supra. Aséuming. but not deciding, that zuod faith
prevents the imposition of compensatory damages for buck’pay. I'eennot held
that the defendants here acted in good faith. _
[6] The plaintiff's uncontroyerted testimony v a: >hat fus salary would
have been $7.650 for the school year 1970-1971-anc-that 'he lost at icast c.re-

" third of his-salary, or 2,550, us a result of being unemployed u-til Decemyer

i

-

of .1970. The wages carned as a short order coc for the two weeks in ihe
summer should not be deducted because thers was no evidence that sy ner
employment was prohibited by the School Distr'ct, There was ro medica!
evidence~that the plaintiff had any pain and suffering nor wes thers ary
evidence on the extent to which his reputadon in ki conymunity was dama ed,
Monetary damages' for pain, suffering, and daaaged repuiation .ould,
‘therefore, be wholly. speculative. I-am also of tke opinion that punitive
damages afe not warranted. . ' S

‘Accordingly. the following order shull be entered

(1) The decision of the defendant School Distriz: by 't~ School Board.

members and. its superinten ot noet 1o renew plainiiffe curnt.uo fv the 197)-
1971 school year Vviolated the ..t and Fourteernts Amendrients of the
‘Constitution and is hereby declared null and void:

LERTG

-
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(2) The pldinliffis entitled to all the benefits.ofa 1970- 1971 eontract and
is to be reinstated in the Full Mountain Regional Distrizt forthwith:

(3). The decision not to renew plaintiff’s contract is hereby expunged
from pldmuﬂ‘s record und the defendants are hereby restruined and eujoined
from yvung any effect to, or making any use whdlsowcr of, the decision net lo
rencw herein declared null and void; and

(4) Judgment is entered for the plaintiff against the dcfcnddnt Schouol
Dlerlf‘ » and mdxvxdually against Stanléy B. Tufts, Gordon Gowen, Paul F.
Marx, Paul S.'Cray, Robert C. Metcalf, and Newel! E. ‘Bishop in the amount

of $2,550, plus the costs of this action. \mslm; Supcrmlcndcm Bellevance

and the other members of the Sctico! Reard nari=d as defendunts are excluded
frem this monetary Judg,mcnl bu.dusc they lom\ toactive part in the decision
not to renew. . -

So »'ordcrt.d. o ' : .

o
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APPENDIX A

~ STATE BOARD POLICY FOR
ADMlN[STRAT[VE HEARING PROCEDURES
UNDER NEW HAMPSHIRE RSA 189

I. ' Preamble

It is the uprcqs purpose of this policy to provxdc. gundchm.s dnd\
procedures for a full and falr hearing before both the local School Board
and the State Board of Educatjon when hearings are required in accor-
dance with RSA 189:13, 14-a, 14-b, and 32. It is ru.obmzed that these - ~
guidelines will not cover every situation, and a certain dmounl ofﬂcxlblll-

ty must be allowed. :

The State Board of Education reserves the right to be the final authority in
interpretina and applying these rules. Harmless technical errors-in the
spplicativg of these rules without showing or prejudice to the party
aggrie shall not be grounds for ovcrrulmg a decision. .

II. * Prehe
A. Ifa teacher is not to be renominated or reelected to a teaching con-
tract for the next school year,“the Superintendent of Schools shall
notify him or her in writing on or before March 15 i the' teacher
1) has a Pgofessional Standards Certificate. from the State Board of”
- Education, and .
(2) hds ldughl for one or more years in the S(.hool Dlslrlcl '

'B. Any lcdchcr who has taught for three (3) or more years in the School’
- District and who has been so notified may rcqucsl in writing, within
© five (5) days of receipt of said notice. :

(1} a hearing before the School Board and
-(2) the-ressons for faiiure to be renomvindled or reelected.

C. The'School Board. upon receipt of said rt.que.sl shall provide a hear-
ing for the u.dcher within fifteen (15) days.

-+ D. All'written nouces required by this policy and RSA 189 13, 14 a, 14-
.+ b, 3i.and 32, except for the notice required by Paragraph IT A (RSA -
189:14-a). will be sent to the. Supermlendent of Schools as agent for:
the Schou. Board. to the individuai teacher. and, in notices to the
Sta.c Board of Education. to the Commissioner of Education as its
_ agent. o ' . : .
"E.  The word “ieacher’’ is defined to mean any professional employee of
any school district whose-position requires certification by the State’
Board of Education as a professional engaged in teaching. Prlncxpdls
assistany, principals. librarians, and guidance counselors are also i in-
cluded within the definition of *his term.’

89
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Hearings Before Locual School Bourd

AL

o

Rules and Procedures ™

All hearings afforded. l/lc.u.hcrs in accardance with RSA 189
shall be held pursuant to the provisions of RSA 91-A unlcss re-
quested by the (eacher to be.in puhlic session.

-No. s(cno;,,r.xphu. services or transeripts of the hearing will he

provided. However, the teacher nuy request thut the proceedings
be tape-recorded, and the School Board shall provide for the
same. Stenographic services may be utilized at the expense of lhc

" requesting parly . .

Both partics may be rcprucnu.d by counsel at the humng

All witnesses except the parties principal to the action will be se-

questered | from hc.lrm;,s held in executive session and will be
allowed 1o enter the executive session only for the purpose of .
u.sufvmg, and upon conclusion of the testimony shall immediately
leave the hclrmg roont. All testimony ‘will be under oalh or affir
matian, T

In all cases, lhc school administration* or its representative shall
open the procecdlngq through the producllon of witnesses: dnd'
documents, ’

Each party shall. be afforded lhc‘oppo’rlunil-y to examine cach

-witness immediately following the direct testimony.

After each party has had an opportunity to examine a witness,
members of the Board may question the witness. .

Each party may offer such evidence as it desires, but irrelevant,
immiaterix’. or unduly repetitious evidence will he excluded. Each
party shall produce such additional evidence as the School Board
may deem necessary to an undert 1ding and determination of the

“issues. The School Board shail determine the relevance . 1d

materiality of the evidence offered: and strict conformity to legal
rules of .evidence shall not be necessary.

" The School Board may receive and consider the evidence of

witnesses by sworn statemeént, but shall'give it only such weight as
thev deem it entiiled to after consideration df.any ohjections miade
o its admission. Witnesses should appear in person unless ex-
tenuating circumstances prevent them from such appearance. Ex-
hibits, when offered hy either party may be received in vidence by
the School Board. e

" After the administration has prg%cnu.d its case, the teacher may

then presem ms/her case dnc_i,produce his/her witnesses- for ex-

“gnination, :
" Rebuttal cvidence may be presented by cxlhcr party,. llmllcd to’

evidence previously submitted by the other paity.



After all the evidence is submitted to the Schiool Board, the
teicher or his counsel will be given an opportimity to make a short
sumntary of his case to the School Board, The administration will
then be afforded an opportunity to present a short summary of its
case to the Sehool Board, :
The school administration® or its répresentative shall have the
hurden of proving its case by a preponderance of the evidence,

* Or School Board, if the teacher was nominated but not reelecied.

14,
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The School Board will then close the hearing and meet alone in ex-
ceutive session to deliberate and determine its course of uction
bused solely on the evidence presented at the hearing. The School -
Board s legal counsel may be present during this'deliberating ses-
stort, bui may not.vote on the course ol action to be taken.
Fhe School Board shall forward forthwith its decision in writing
. to the teacher, but not later than fifteen (15) days after the close of
the hearing. The decision shall-list the pertinent fucts found by the
School Board in arriving st its decision, The letter to the teacher
-shall also advise the teacaer of his/her right to ‘lppt.d| the decision,”
This decision will be forwarded to the teacher by certified mail,
return receipt requested.

A teacher aggricved by.a decision of the School Board may filean .
appeal with the State Board of Educition for review thereof

within ten (10) days after the issuance of the decision.

Such .lppc.ll must be in writing and filed with e Commissioner, .
Depurtment of Education, State of New Hampshire, with a copy

to the Superintendent of Schools. '
The request for review must state in- detail the reasons for the

appeal. The roquest for review should specifically waive the

fifteen-day requirement ol RSA 189:14-b for decision by lhc State

Board of Education, :

If the Co: - nissioner, Dcparlmunl of Education, determines that

the reguest for appeal is too vague or general, he may, within five
(5) days of receipt thereof; 1 ‘quest inm writing that thé teacher file a:
more detailed statement of appeal within ten (10) days of rereipt
of the Commissioner’s reg=st. The Commissioner may also re-

quest the School Board to L more definite in its. f“ndmgs and._,__'.

written decision 4 R

As teacherereceiving such a request from the Commlwoncr must

file the written appml in accord with the requirement of the Com-
“missioner’s request within ten (10 days of the receipt thereof.)

o 91
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Upon receipt of a satisfuctory appeal. the Commissioner shall
notify the State Board of Education and the local Scheol Boand of
the request for review, ‘A pre-hearing conference shall be set up in

aceord with paragraph [V A below.

IV, Hearings by the State Boird of Lducation

A.

I

19

B,
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Pre-hearing Conference

Within“fifteen (15) days of receipt of a N.lll\l wctory appeal, the
Commissioner shall set up @ pre-hearing conference between the
teacher, the Superintendent of. Schools.and the Commissioner or
his n_prc.st.nl.um. Counsel for the purties may also attend this
conferende,

“Three (3) days prior to the mnlz.n.nu. cach party shall submit to

the Commissioner:
a. A complete Hl.lleLnl of the issues and the lu.ls relating’
theretod®
b. A written list of the names ‘and addresses of all witnesses who
may be called by cach party.
At the confereree, cach party shdll be pr:..pdn.d to consider:
4. The simplification of the issues and an agreement on facts;
b. A limitation on number of witresses!
¢. Possibility of settlement; and
d. Such other matters as may aid in the dlspommn of the action.
I'he Commissioner shall make an order which reeites the action
tiuken at the conference. - :

RLVIL\V Bourd o

The State Board of ldu(.ulmn may aproint an ad hoc Revic
Bourd which is charged with the responsikility of conducting the
hearing for a teacher who s (.nlllll.d to the same in-accord with
RSA 159, .

This Bo.nrd shall consist of not less than three (3) mLmerS of tite:
State Bouard of Education, : o

Hearings will be. held in accordance with -the regulations
~delineated herein, : ' -

After - hearing is-held, the Review Board will issue a written
report and its recommendation. If the vote of the Review Board is
not unininous, a dissenting opinion shall be included in: the
written decision, The report and recommendation shall be sub-
mitied to hoth parties prnor to action by the State Board of Educa-
tion sitting as a whole. .

Upon receipt of the written decision of the Reviéw Bourd, the
Chairman of the State Board of Education will list the report as an
item on the agenda of the next mulmg of the State.Bourd of

R
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I-dueation, Tor ratification hy the State Board of Education. Prior
to decision by the State Board of Education, each party will be
allowed to address the Board with a short summary ol its case.
After ratifieation or rejection ol the Review Bourd's decision, the
{hairman of the State Board of Edycation shall issue the linal
decision w the teacher and the School Board within filteen (15)
days after finud determination. The decision of the State Board of
Education shall be linal ind binding upon all parties.

C. Hearmng Before Review Board

ERIC
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All hc.mnp before the Review Board shall be held in executive
session, and the public shall be excluded at the request of cither
party.

No stenographic services or transcripts of lhc hearings will be
provided to a teacher. However, cither party may request that the

_“proceedings be tape-recorded and the Review Board shall provide

for the same. That party will pay for the :ost of the tape,
Either party may be represented by legal counsel at the hearing.
Articles THEEA S, 6, 7,8, 9, 10,11, and 12 are incorporated herein
by reference rq,drdmg the proceedings before the Review Board.
After all evidence and arguments have been submitted, the Review
Board shall. meet in deliberation. The Review Board will not sub-
stitute its judgment for that of the local School Board regarding: .
questions of faet and in the event new and significant evidence is
to-be considered by the Review Board the case will be remanded
for further proceedings. The Review Board may affirm the deci-
ston of the School Board or remand the case for further
proceedings. The Review Board may reverse or-modify a decision
if substantial rights of the teacher haye been ‘prejudiced because
the administrative findings, inferences, conclusions, or decisions
are:

‘a. in violggjon of conslllullonal or statutory provmom

b. in excess of the statutory authority of the agency;

¢. made upon unlawful procedure; i

d. dtfcclcd by other error of law; ‘

¢. clearly erroneous in view of the reliable, probative, and sub-

~ stantiai evidence on the whole record; or
. arbitrary or capricious or characterized by abuse of dmcrc- :
"tion or clearly unwarranted exercise of discretion. - "

The Review Board shall submit its findings’ ‘and recommendallon
to the State Board of Education not later than fifteen (15) days
after the hearing. A cdpy of the findings and recommendation will
be forwarded to each party forthwith. The case will be placed on
the agenda of the next mieting of the State Board of Education,

T 03 ¥
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provided thut no case shall be on the agendan prior to ten (10) days
alter cacli party receives the findings and recommendation, ‘
7. When the matter is brought up at the;meeting of the State Board
of Education, cach party will be afforded ten (10) minntes to sum-
narize its position, The State Board of Education shall issue its
"decision to the parties within fifteen (15) days after final deter-

mination, : )
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APPENDIX B

RULES AND PROCEDURES
GOVERNING A DISMISSAL HEARING

I, If requested by the petitioner. the hearing will be open to the public
and the press, exeept as provided helow :
a. Observers from the public and the press are expected to adhere to
striet rules of order and decorum, I cooperation in this reypes:
fuils, the hearing will be recessed wundil the room s eleared of all
observers.and the hearing will then resume in private.
h. A1l observers will be seated, and when all seats are filled, the doors
, will be elosed, There will be no standing by observers,
2. All witnesses except the petitioner and the administration will be se-
questered from the hearing held in exeeutive session, and will be allowed to
enter the executive session only for the purpose of testifying, and upon conclu-

~sion of their testimony shall immediately leave the hearing room..

3. If requested by the petitioner, the proceedings will be tupe recorded
and the schopl administration will provide for the same. If the hearing is tape-
recorded, all parties and witnesses should identify themselves before speaking.

4. The petitioner, the administration, and the School Board cach have:
the ru.hl to be represented by- counsel at the hearing.

S 7All testimony will bejunder oath or affirmation.

6. The school .ldmlnhlr.umn will open the prm_:..t.dmp lhrou[_h the
production of witnesses and Hocuments.

7. Fach party- will be atforded an opportunity to cross examine cach
witness immediately following the direet testimony.

8. After cach party: has had an vpportunity 1O examine the witness,
members of the School Boarth may question the witness. However, the School
Board must be very careful in wording its questions that it does not show any
prejudice o1 partiality Ao siter party\to the proceedings,

9. While cach party 1\}1.1» ‘offer such evidenee as it desires, the Board
reserves the right to exclude! or limit cvidenee which it feels is irrelevant, im-
material. or unduly erLlllIUU\ Conformity to the rules of evidence is not
RECesSUry. . - (s

0. Witnesses should .vppcar in pcr‘;on unless extenuating circumstances
prevent them from such appearance. The School Board may receive or con-
sider the evitence of witnesdes by swornstatement, but <hall give the-sworn

statements only such weight fas they deem them entitled to after consideration:

of any objection made Lo th! r admission. Fxhibits when offered by cuhur par-
ty may be received in evideee by the School Board. .

- @l Aftér the .1dmm|\l{ iion has presented its case. the pv..lllmnu may’
lhv..n present his case. l ‘

/
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Aruitoxt provided by Eic:

13 Rebuttal evidence may be presented by either purty, limited to
evidence previously submitted by the other party,
v LA After ull the évidence is submitted to the School Board, the
petitioner or his counsel will be given an apportunity to make a shprt summary
statement of its case to the Board. The administration will then be afforded un
opportynity to present o short sommary stitement of its case to the Board,

14, The school administration shall hive the burden of proving its cuse
by a prepanderance of the evidence, This means that the school administration
i5 not required to prove its case bevond a reasonable doubt, but only needs to
prove thatitis a little more probable than otherwise that the evidence supports
the administration's side of the case on the issucs upon which it has the burden
ol pm(\l

«— A% After the summiry statements, “the School Board will. c.lmc the hear«
ing and meet in executive session 10 deliberate and muke its decision. The
Board's decision will be based solely upon the evidence presented at the hear-
ing, except for such facts which administrative tribunals are eustomarily en-
titled to take judicial notice of: The Board's legal chunsel may be present dur-
ing its deliberations in exceutive st.ssmn but will notivote on the decision of the
Board. S \' ‘

4. The School Board w.ll forward its decision in writing to the
petie er as mm{ﬁ a$ it is maae, but not later than fifteen (15) days after the

close of the hearfngl The decision shall list the pertinent facts found by the
School Board in brgiving At its decision. The letter 1o the petitioner advising
Lot the Bu.lm\_‘dumon should also advise him of his right to appeal the
aiston to the Stiide Board of Fducation within ten (10) days. This decision
All'be forwarded to the petitioner by certified mdl|. return receipt requested,

Rupuctlull\ vours,

O NIGHSWANDER, LORD MARTIN&
: KILLKELLEY

f

By l . /
) - . Br.ldln) F. Kidder
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. APPENDIX C
- RECORD OF
HEARING AND DECISION OF LOCAL BOARD

The Westbrook School Board, after carefully considering the testimony of'
all svitnesses, the exhibits, and the petition of the students of Westbrook High'
School has undnrmously decided upon ‘the. following Qndrngs and decision. .

ig

FINDINGS < : :

1. The Westbrook School-Board reaffirms its decmon o eliminate, lhree
faculty positions from the Westbroek High School for the academic year 1975-
1976, causrng the elimination of one teacher from each of the following, subject
areas: nfithematics, social studies, and Cnglish. The Board belreves thatit cor-
rectly exércised its discretion by dlsconunurng these positions:.

" 2. The Westbrook School” Board finds that of the five social sludres,‘ .
“teachers in, the Westbrook High School, Hugh Anderson ‘was cerldrnly the
worstand “most ineffective teacher of the five. Vs

. 3. Whrle Mr. Anderson possessed an excellent bdckground in.his subject
area. was generally well ‘ptrepared, and worked, ‘well with college-bound

" students, he was unable to-effectively work with and motivale the non-college
Jbound students and-was a marginal teacher in- the area of teacher techniques:

'fhe Westbrook School.Board further ﬁnds that if Mr.. Anderson had’been _ o

offered a teaching -contract, he would not have been recommended for nor
offered an increment raise during the 1975-1976 school year. The Westbrook
School Board also notes that, when Mr. Anderson was confronted with these -
* statements on numerous wrrllen evaluauons he drd not contest or rebut these
“facts. - - : .o o
4. The Weslbrook School- Board finds that lh.e discontinuance’ of a
" teaching position is a valid reason not to renew’ the teaching contract ofa ”
teacher with eight years in the Westbrook School District. Further, the Wesl- -
brook School Board finds that it is riot required to create a position for Mr.
Anderson, whosé teachiing position has been dlsconlrnued :
5. The Westbrook School Board finds that there’is no “'non- lenured
~ I@aching position in the Socral Sludres Depdrlmenl al the Weslbrook Hrgh :
School. s
6. The Westbrook School Board finds that Mr. Anderson is certified by .
" the State Board of Education only in the areg of Social Studies. :
7. The Westbrook-School Board finds that there is a sqcial sludles posi-
.___tion.in.the.Westbrook Elementary School, grades. 7 and 8, which is held by a _

~+first-year teachér to'wit:.John. A. Saunders. Furlher,dthe_,w___eslbrook School

..—z;i_{ . Board -finds that John Sdunders is an outstanding teacher, as noted in his -
- evalualron whnch was made prror to the dCClSIOl'l to cut the staff at Westbrook

oo e » o
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‘8. The W'c‘slhmuk School Boardfitids that Mr, Anderson does not have
“any right to “bump’ a ieacher in unothcr school, to wil: the Wcslbrook.
hlemenldr) School. : , i

9. The Wt.slbronk School Board finds that the ddmlmstrdllon lhrough‘ '
Supermu.ndcnl Chesley, correctly exercised its discretion by not offering a
contract to Hugh Anderson 1o teach in the position held by John Sdundt.rs in
the Wulbrook Flc:mentdry School. .

0

DECISION: *
' The Westbrook School Board upholds the Supermlcndcnl s du.mon not

to place Hugh Anderson’s name in nomination for the 1975-1976 school year.

" Respectfully submitted, .
WESTBROOK SCHOOL BOARD.

. Richard F. Nelson, Chairman
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