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Concerning

BTUDENT PUBLICATIONS

A REPOT AND A STATEMENT OF OPINION

A recent case 'in a federal district'court has again raised the qu6stion
of the extent to which public s.chools may control students rights,to

'publish, their views in-a newspaper distributed on school property.1

1. Gambino v. Fairfax Cpunty, School Board, Civil Action No. 76-946-A

The case involved an attempt by an editor of the official school newspaper
to print an article reporting the results of a 'poll Of student views, about
sex and their'sexual behavior. Acting under school board.guidelineS, the
principal asked that'part of the article dealing with student use.of contra-
ceptive devices,be deleted. When the:editor refused; the, principal ordered
'the article not to be published; and the students7-with.the aid of a press
fieedom Organizationwent to court.

The major ground upon which the school board and the principal defended
their action,was a narrow one: that the district had an official policy
governing sex education which excluded any material on contraceptive methods.
Since the article closely-approximated-curricular,matter, and_to_the extent
that it contained material'in conflict with school regulations, the board
supported the principal's decision not to publish.

The court held that the sttident article was not a 'part of the school.cur-
riculum and.could-not, therefore, be found to.be in.violation 'of the sT.hool

board ruleson,sex eduCatiOn. This resulted in the anomaly that students
have broader latitude to communicate their views to.their fellow 'students
than do-the teachers' or administrators of the school. Indeed,.since the

.board's regulationS on sex education were prepare& only after lengthy and
veil-attended public hearings in the coMmunity, it could also-be said that
the students, undertthis opinion, must be accorded greater freedom of ex-
pression in school than is possessed by the school board itself.



We do not defend the school board's rule 4n this case; nor the principal's
specific application of it.. It may well'be, as the.court indicated. during
the course of the trial itself, that the article in question was innocuous°.
What we wish to stress,ate the broader kmplications of this Case' which we as
-school administrators believe to be far more fundamental., Both,iegally nd
politically the public schools of this nation are clearly intended'to.be ad-
Ministered by local school boards, usually elected, in response to the,will
and desires of.the local community%

The purpose of every school is to meet the educational needs of the students.
In a public.school, these needs are determined bi°the state, the schoOl board,

,and its professionai staff under the watchful eye of.the cOmmunity. If the
staff, or eVen the board, refuses to meet those needs they may,'and shuld
expeat to be, removed--even ilk this 'day of heayily protected job rights. In

our legal and'political system, there'can be no other way.

None of this implies that students should have no say-in'any Of .these matters.
Even if the Supreme Court.of the United States had pot determined that students
do'not leave their,.consEitutional rights at the school house gateS, we would
recommend as a matter of good educatiOnal policy that students be' given the
'opportunity.to develop theif minds-as well as' lo improve their political skillS
by suggesting how their schools can improve.

We believe that the ultimate determination,must rest with he school'board and
).ts staff; and that even the federal Courts should. not sit'as somc kind of.
-super school board. We hope this will not be regarded as heresy.or disrespect.
The U. S. Supreme Court itself Said as muchin'its last opinion on.a student
appeal. Wh4le Maintaining that schdol board members can be held liable for
intellerence.with the constitutional rights of students, the Court said in
Wo 6d, v ,5triCkland:

It'IS not the role of the federal courtsto set aside__
decisions of school administrators which the court may
view as lacking a basi.in wisdom or 'compassion....
The system of public education that has evq.1V-e-a-in this
nation .relies necessarily uponthe'discretion-and.judg-
ment of school adMinistrators and 'school board members,.
and Section 1983 [a civil rights law] was not intended
o be*a vehicle, fdr fedeial court correction of errors
In the exercise of that discretion which do not rise to
ene level of violation of specific congtitutional'
guarantees.

When is there such a vielation'of a specific constitutional.guarantee? That,

indeed, is the question a court must decide. But it should.be no surprise
to anyone that there are no clear-cut answers to such questions. Indeed, if
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there Tere, we would not need wise:judges to ansWei them. The fact is,,of
Course, that constitutional right's and violations of them are what judges

say theTare.

In making these determinations, courtardly primarily upon precedents es-
tablished.by earlier decisions in siMilar and related cases:--But these

.precedents.tend to bend and move in response to the needS.and social thought'
of the tiMes. Asflthe great professor and judge Roacoe I5Ound said in 1921:,

"The lay of each age is ultimately what that age.thinks should be the law."

SoMetimes, however, it seeMs that clever lawyers backed by well-motivated
but careless forces for change can blow, the law'off cOurse. T'ollowing

well-argued but narrow lineS Of precedent, courts can drift farther and
farther from the public undeistanding and expectation. When that happens.,

great strains are placed upon our System.

We believe someth.ing like this is in danger occurring if courts continue
to interpret blindly the constitutional rig ts of students in total disreggxd
of their-age, offthe educational context, and of the principals which govern .

public schools. Decisions on student publications seem to be the reading

example at"the present time. In reaching them-courts takelittle or'no
account of whethet%the stUdente involved aresocially and intellectually
mature enough to accepit responiibility for their utterances;'whether the

publication, purports to speak for and represent the school :community; and
to what extent the rightS and expectations.df 'other students and the communty
-which provides the Schools may be curtailed or defeated..

Not unexpectedly, the press often responds to cases of this kind_ in a less
objective manner than it does to'almost any other, subject... dilt the fact.ls

that.many court dedisions regarding the student'press would now grant the
youthful reporterS and editors of school papers greater freedom than that
available to adult employees of the commercial press. In the latter Situation,.

after all, the publisher has,the ultimate-control; in the student.press,'the
courts.are saying that the 'Publisherbecause the school board is a branch

of the-s-tateA,-cannat_exercise Such control.

What the court--and the public--must consider as.they struggle to apply the
Bill of Rights to the public school's is the.Overall effect of .their efforts.
,Certainly, We.must and.should accord free exercise of:first amendment rights
to secondary and.elementary school students, but that exercise must have
reasonable limits. Indeed, no one's constitutional rights are unlimited.
Even the.rights of adults are.evaluated in the conxt in which they occur.
As jUStice Holmesaaid in one of'his Most famous o7inions, no one haS.the
right to.falsely shout "fire.in,a croWded theater.
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We would.submitthai an important factor in making the .difficult determination

of what is reasonable in the case:of student peech must include.consideration
of what_the-local school community will accept': To.ignore it will only result
in the eakening, or even collapse, of the entire public s.dhoolsystem, :For
if the public which pays for the schools withdraws either its funds or its
children., the Schools c4nnot stand. And If. the courts continue tp interpret
student rights the wa,y some of them are doing,.such tisks may hot be mere

rhetorit.

When tsti-gatson sn the Hayfield case is concluded, the
Legal Memorandum on student publications, originally
publiShed in 1971,,will be revised. Until then,.it is
suggested that members may continue to be guided by the
principles and suggestions contained in that Memorandum.

AdditionaZ guidance is, provided by the articZes on
scholastic journalism in the February 1975 issue oft
the Bulletin.
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In this, specjal Leval Memorandum, NASSP enunciates those'principles which we

feel are basic to sthool publications. Increasingly in recent years the courts

are 'rendering opinions which reflect extr4prdinarily shallow thinking.and a

lack of understanding of the effects of Such decisions. The Hayfield tate

the-d'ation's capital area, which oUr General'Counsel Ivan Gluckman discusses
in this issue, is an UnfOiffunate example. In effect, the judge'does not_dis-

tinguisb between freedom and licenseOr rights and responsibilities--;-and

adcords the student editor aut.hority far beyond that ofthe school board, the

administration, faculty, othor .students, parents and the community as a whole.

From his lofty. judicial persper.tive he'even ruled that a school newspaper is-

.not a part of.the curriculum!

It will be a trasid dar for'American education if,firstamendment rights are
Stretched and distorted to guarantee a total freedom of editorship to the
students. Is a teenager sufficiently ciairvoant to decide unilaterally. what

is best for his-community or the public taste? -Would-he.add excerpts from

Hustler magazine, advertise pornographic literature and publish the language.

of "Oh; Calcutta" because he can interpret social va;ués much better than

adults, inCluding his parents?.. Former.U.S. Educaton-Commissioner Terrel Bell
wiselY.observed that these-same parents "...have aright to expect that,the
schools..,will suppOrt the values.and scandardS that their children are taught

at hote: And if the Schools cannot support hOse values they must at leaSt

.avoid deliberate destruction of.them,"

'Our founding fathers supported a defensible balance of these. societal issues

and designed a system'which has withstood-Ehe test of time. As overloaded as

our courts may be, ode would hope that jurists would occasionally find time to

again'read some of these remarkable doCuments. Most of the states enacted

similar provisions and the following typical constitutional preamble underscores

the schools' sacred trust:



"Wisdom and.knoWledge, .as well as virue.being necessary for the
preservation of their. [th'e people's] rights and liberties..:it
'shall be the duty of legislatures to cherish the interesta of
literathre,and stiences...to coUntenance'and inculcate the
principles,of humanity and general benevolence, public'and pri

. \rate charity; industry and frugality, honesty and punctuality
in their. dealings, aincerity:, good humor, ahdalr social affec \
tions [and].. generous sentiments among the peolile."

The'stateSi statutes are even more preCise, mandating that "full and satis
lactorY evidence oftheir moral character" be required Of those associating,
with ildren and youth in our sChOdls. They' further charge instructors to
'imp ss.on the minds'of these same children and youth the'"...prinoiples of

y aud justIze, a sacred regard fof truth,,love of.country, human and
niversal_benevolence, sobriety,.industry, frugalitY, chastity, mg71eration

.and,temperance, and.other virtues .which are the ornamqnt Of.human Society
and the basis° upon which a repUblican constitution is founded....'

On the qUestion.Of public taste and,comMunity standards, are_ the judges
suggesting that these"constitutionál. and statutory mandates be ignored?

'There cah be little argument that many'Publications in.the school a'nd,adult
societies do.contain'quettiOnable articles which run counter to existing'law
and. American tradition, all in the name of-'keeping up with "the real world."'
If choices-must be made, your Associhtion will continue to.Support academic: ,
and.press freedom but in the process it will insist upon acceptable moral and,
ethical.standards.. The Fairfax County (Virginia) School Board has similar
feelings and fortunately it has' appealed the HAyfield case. NASSP has every
'intention of standing with the Board and its administrators and plans-to file
an amicus curiae brief,
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