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PREFACE ' ;

The personal 1iabi1i£y of community college administrators and
trustees hinges on the interpretation of a particular federal statute,
42 u. S.C. Section 1983. Although it is not a jurisdictional statute,
Section 1983 cases are almost always brought in the federal courts.
‘The decisions of tne United-States Supreme Court are, of course, binding
on all federal courts; however, the decisions of one Circuit Court
are binding only on the district Courts within that Circuit. Because
of the natiomwide scope of this paper, decisions from all Circuits
have been reviewed and discussed. For those unfamiliar with their
“Circuits, the following list is provided: -

D.C. Circuit--District of Columbia only.

_First Circuit--Maine, New Hampshire, Massachusetts, Rhode
1slardd, and Puerto Rico.

Second Circuit--Yermont, Cornecticut, and New York.

Third Circuit--Pennsyivania, New Jersey, Delaware, and the
Virgin Islands.

fourth Circuit--Maryland, West Virginia, Virginia, North Carolina,
and South Carolina.

Fifth Circuit--Florida, Georgia, Louisiana,-Alabama, Mississippi,
Texas, and the Canal Zone.

Sixth Circuit--0Ohio, Kentucky, Michigan, and Tennessee.
Seventh Circuit--Wisconsin, I111inois, and Indiana.

>Ewghth Circuit--North Dakcta, Scuth Dakota, Nebraska, Minnesota,
Iowa, Missouri, and Arkansas. ,

Ninth Circuit--California, Nevada, Arizona, Oregon, Washington,
Idaho, Montana, Hawaii, Alaska, and Guam.

Tenth Circuit--Wyoming, Utah, Colecrado, Kansas, Oklahoma, and
New ngzco
I would l1ke—to thank Dr. John Lombardi, Research Educationist
at the ERIC Flearinghouse for Junior Colleges, for conceiving of this
project and for his invaluable criticism and guidance of its progress.
Without his constant assistance, this paper would be a hopeless maze
of legal jargon and footnotes. [ would also like to acknowledge the

L\



asnstance of the UCLA Community College Leadership Program and the
many cmmumty college presidents who responded to our request for

information. . o

- ‘Deborah Crandall )
ERIC Clearinghouse for -
Junior Colleges
April 1977.
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A NOTE ON JUBICIAL CITATION

A1l citations to court cases are commlete in the text and foctnotes.
For those unfamiliar with judicial citations, a gloss on those citations

follows:

‘408 U.S. 308 {1975) indicates a United States Supreme Court decision
which was rendered in 1975 and can be found in volume 408 of the
United States Reports beginning at page 308. -

519 F.2d 273 (5th Cir. 1975) indicates a decision rendered in 1975
by the Circuit Court for the Fifth Circuit which can be found in
volume 519 of the Federal Reporter, 2d Series, beginning at page 273.

394 F. Supp. 853 (S.D. N.Y. 1975) indicates a decision rendered in
1975 by the District Court for the Southern District of New York which
can be found in volume 394 of the Federal Supplement beginning

at page 853. . : o

The District COurtsugre the trial courts of the federal system.

~The Circuit Courts are the appellate courts of that system. While

all decisions of the latter are published, only selected decisionrs of
the former are published; thus, a case often reaches the appellate
level with no published trial court opinion for the researcher to

review. . )
Decisions of the state courts are published “in variuus reporters

too nurerous to list here. They are also listed in the National
Reporter System, which includes seven regional reporters--Atlantic
(AY, Pacific (P), North Eastern {N.E.}, South Eastern (S.E.), North
western {N.W.), South Western (S.N.),'and Southern (S)--and in two
separate reporters provided for the two most litigous states--New

" York Supplement {N.Y.S.) and California Reporter (Cal. Rptr.). The
regional reporters publish decisions of state appellate courts; the
two state reporters publish selected decisions of the iower court

decisions as well.
The citations for state cour. docisions are similar to those :

iit
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for federal court decisions.  Thus, 22 N.Y.S. 557 (1956) indicates

a New York state court decision which was rendered an 1966 and can be

found in volume 22 of the New York_ Supplement beg1nn1ng at page 557.
If a direct quotat1on is used, the page is 1nd1cated by "the number

following-the beginning page number of tne case.’ Thus, 420 U.S. 308,

310 (1975) indicates a gquotation found on page, 310 of the case

beginning at page 398 of vo]ume 420 of the Un1ted States Reports.

v
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_INTRODUCTION
. -/,// _ - -
- On June 28,~1§]42 three days before she would have attained
Lx:¢¢equre, Pétriefé/ﬁ- Endress, instructor of journalism and advisor
: .tcythe stiident newspaper, at Brookdale Community College {New Jersey),
i;/)gé fired. She had written an editorial in the student newspaper
aécusing W. Preston Corderman, the President of the Board of Trustees,
///'of‘a conflict of interest in that Brookdale had contracted to purchase
audio-visual equipment from a company of which he was d1rector and
“_off1cer and of which his nephew was president. An article on the same
"~ subject, written by a paraprofessional employed by the college, had
appeared in the same issue of the student paper. Upon the récommeqdatiOn
~ of the college presidéht, Donald H. Smith, the Board of Trustees passed
- a.reso]utigp~dfﬁa public meeting of the Board terminating Ms. Endress® -
kéwglgyméﬁt for cause and rescinding the contract she had signed for
,/1974 75. g
- Accordging to Pr951dent Smith, Ms. Endress had: v191ated the tradition
of Board pelicy and the ph1losoph1ca1 platform and goa]s of the coliege
as the same pertain to freedom of the press and student responsibility
for the col]ege newspaper. He alleged that by ordering the student
editor to publish certain material without his approval, she had (1)
violated the editorial prerogatives of the student cuili:s 2rnd student
staff and her duties as a teachér of journalism and as adviser to the
_ student newspaper, (2) subverted the function of the editor and her
" obligation to properly train and advise in accordance with the accepted
. S$tandards of journé]ism, and {3} caused the student newspaper to publish
1ibelous matter contrary to accepteﬁ‘journa]istic standards.
Ms. Endress brought suit in the Superior Court of New Jersey against
”the co]]ege the college President,.the chairman of the board of trustees,
and the eight other members of the board. The court found that she
had not. caused the art1cle and/or editorial to be" published over the
o obJectlons of anyone on “the newspaper staff, that the article and )
editorial were not libelous, and that her employment had been terminated -




for constitut1ona11y;1mpermnss1b1e reasons and not for “ca/se.
Because her contract could be rescinded only for “cause," the court
fbund the college in breach of contract and ordered the college to-
reinstate her with an employment contract for 1975-76 at the same
, level as if she had worked in 1974-75; to’ pay her fuli—satary for
1974-75 less the amount she had earned that ‘year. asa secretary
in her child's nursery schooT ($19,121, less $5, 000~’ $14 121); and
to pay to the appropriate agenc1es all pens1on and/or retirement
contr1butions it would have paid for her benef1t if she had been
: employed dur1ng 1974-1975 at an annua] salary of $19, 121.
S If the Superior Court had stopped here, th1s would be just another
’f/ re1nstatement/;ase 1 However, the court went on to assess damages
7 against.the fndividual defendants who had voted for the termination
of her employment. For violating her First and Fourteenth Amendment
rig , those seven defendants were ordered to pay her 510 000 in
ensatory damages and $70,000 in punitive damages ($10,000 each).
////i::; were also ordered to pay her attorney's fees in the amount of
$10,000 and the costs of her suit against them. 2 .
The Brookda]e/case, and others like it, is beg1nn1ng to cause great
concern among cmnnun1ty college adm1n1strators and trustees.
Like doctors and pol1ce officers, school adm1n1strators and trustees
-at all levels are becoming increasingly liable for their actions.
Because of th1s whenomenon, the ERIC Clearinghouse for Junior Colleges
began to ana]yze the issue of the personal 11ab111ty of community
college adm1n1strators and trustees. .
The purpose of this report is to inform community college officials
of the1r potential liabilities. It is not meant to be a legal
document and we pretend no ability to instruct community college
lea rs on methods of avoiding such sumts Our intent is simply
~ to f1lustrate the kinds of act1uns,tak1ng p]ace in the courts and to
P vide useful background fnfo;mation on personal liability. '
./ Me should mention at-tfe outset that the number of these cases
"{s quite small. With the assistance of the UCLA Community College

.
-
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Leadershlp Program, ‘the ERIC Clear1nuhouse for Junior Colleges recently
. asked 93 cor uni ty college pres1dents to tell us of any such cases

. 'brought against 1nd1v1duals at their colleges.
" 23 reported no‘such cases.
7 suits for damag

Of the 31 respondents,
0f those cases reported, only two involved -
brought against the communi ty college off1c1als in

their individual capac1t1es (several others. were suits for 1nJunct1ons,
‘rei nstatements tc.).

At C1trus Co?]ege (Ca11forn1a), veterans are bringing suit
aga1nst ‘the college and several of its officials for allegedly violating
"their C]ng rights,, for breach of contract, and for breach of fiduciary
- duty, misrepresentation, and negligence. Evidently, the college

‘had'recruited veterans and had prr=nised them that they would receive
~educ’atior;'al assistance benefits if'they just followed the advice

- -of the college administrators as to what courses to take and if they
made “normal progress.”

s

After an audit of college refords by the

vered| serious bookkeep1ng errors, however, the p1a1nt1ffs

V.A. which unc
Serm1n ted.

benefits were
7

The suit is beiqg brought as a class action by eleven namgd
plaintiffs on behalf of themselves and approximately 1,090 other
students at Citrus College. They are asking for actual damageé,
general dSmages in the amount of $5,000,000, punitive‘damages in
the amount of SS,OO0,0YO, attorney's fees, and ~ourt ebsts.

. The second suit, also a class action, involves Contra Costa”

Commun1ty College (Calﬂfcrn1a) The suit is being brought by

various Chicano groups jagainst the Board of Governors of the Califernia

' Gommunity Colleges, the| Chancellor of the California-Community Colleges, :
"the Dean of Student Affairs for the California Community Colleges, '
‘lfhe’Governihg Board of (ontra Costa, and ten Contra Costa officials.
The plaintiffs claim that the defendants have deprived them of equal
employment opportunitie and nondiscriminatory educational programs
. in violation of Title VII and the First, Thirteenth, and Fourteenth
Amendments .

Our review of cases publishéd"in officialecourt reporters also
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turned up ohly.a handful of cases involving the persona] 11ab111ty of

o dhmn1ty~co11ege adm1n1strators ‘or trustees. We suspect that more

Y _have been-settled out -of court, but the .evidend®’ seems to show that,

- at present‘ few - adm1n1strators or trustees at the community college L

leve1 ‘have felt the st1ng of an adverse-court Judgment THis ﬁs not n
r’to say that their luck will.always be this geod. The concept” of this

/! k1nd of liability is relatively recent, and the rules of the.game N

: have just been changed. - : .

QOne thing that all these cases have <in common is 42 u.s. C Sect1on
1983.4- This js a federal statute whrcﬂ prov1des a remedy of mbney ;

'j" damages to any person whose const1tut1ona1 r1ghts have been v1o1ated

by another person, if that other -person, was act1ng “ynder: co1or of .

‘state law." Because the courts havé concluded. that a schoos d1str1ct

or board is not such a "person, § and because suit aga1nst an 1nd1v1dua1

col]ege officer in his official capac1ty is equ1va]ent to a su1t aga1nst

the d1str1ct or board itself, these su1ts must be brought aga1nst~- ‘
the officer in his individual capac1ty oo T . - Q& ;

R Th1s report is-divided inta four- sectxons. The first section o

' ‘explores the factors which mot1vate p1a1nt1ffs to br1ng such suits. - .

“The second section d1scusses the statute: and the doctrine of off1c1a1
immunity as. it applies to su1ts brought pursuant to it. The third.
sect1on analyzes the new standard of gfficial 1mmun1ty for pub11“

" school officials’ sued under Section 1983 and its, 1mp11cat1ons foru;

. comMun1ty college off1c1a1s The f1na1 section” reviews some re]ated .

" issues, such as how this effects pr1vate Jjunior co]]eges who' pays
the attorneys, and the poss1b111t1es of” 1nsurance

. oo i - sscnou r
NHY SUE THE OFFICIAL IN HIS INDIVIDUAL CAPACITY’
"Given a choice, most p1aintiffs would probab]y rather sue.a
X “school board or district than an 1nd1v1dua1 school official. The
5\‘ board or d1str1ct 1s much more Tikely to have the money to sat1sfy T -
3 n\‘-\\ . & ) L .
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the judguent. Furthermore, because the district or board is likely
to have fesurance or indemmity, judges and juries are more likely
to fovor the platatrff 1Ff they are sued.

Nevertheless, a4t least twn factors have forecloted the possibility
of suing & public school board or district and have forced aggrieved
plaintiffr. to seek their remedies against the officials as individuals.
One of these factors i the Eleventh Amendment. The other is the comoon
law docteine of of*icial Tomunity.

The Eleventh Amencwent, im recognition of the importance of
state sovereigaty, forbids 2 federal court from entertaining & suit
Browght against & state by citizems of another state. The full text
of this amendment is a5 follows:

The Judicial power of the tnited States shall

not be construed to extend to any suit in lew or

eguity, commenced or prosecuted against one of the

imited States by citizess of another State, or by

Citizens ar subjects of any Foreige sum.6
Althowgh, on it5 facw, it appears only to bar swch suits in federsi

kourts, ft has bees held to bar them in state courts as well.’ '

Alse, even thoigh it does not provide immumity for a state from suits
prought in federal courts by U5 omn citizens, the United States
Supreme Court has repeatedly found such immunity in the smemdmemt
by implication.”

Thus, (f & swit is browght agaimst & state, 1t mast be diwmiised
on the basis of the Eleverth Amendment unless the state has evidensted
oh intention to waiwe its jmeumity from the particular kind of suit
tovolved.? This 13 true chether the itate is named as the defemdant
ar mot. If the state is the real party in interest, i.e., if the domage
ward will come from the state tredsury, the suit 5 barred,
sven T the named defendant 15, for instsece, the Gowernor of the state,
& comeanity college board of tristees, or 2 college officiasl sued
% his afficial capacity.

13




L Sommdat oddly, given the Asendment's clear language, the Supreme
-Cowrt. has held that {t does not bar Section 1983 sutts brought against
J state officer in nis official cepacity if the platat ff seeks only
“prospective eguitable cetief.}] This allows an sggrieved plaintiff
tw ebtatn the remedy of reinstatement from the board/district ftself.
. Tha, §f the plaintiff seeks only that remedy, he need not sue board
17 members, sdeinistrators, etc. a3 individuals. However most plaintiffs
. want sore tham that--they want money damages for the.illegal actions of
_the officials who wrosged them--and, section 1983 entitles them to
this remedy, as well as to reinstatement. Sut it is this that the
. Elevents Amendmest prohibits them from recovering from either the board/
‘ﬂﬂ.ﬂct itself or from the administrators/trustees in their official
capacities, 1f the board/district can be charscterized as a state
amtity. As & result, most plaintiffs bring suit agaimst bath the
board/district snd the particular individual(s) who allegedly
wronged then. This is exactly what Ms. Endress did, and she was
. silgwed to recover against both; she got squitable retief from
Sroskdale College and morey damages from the board mewber: as imdiveid-
T
S Of course, it s possibie that the poard/éistrict is mot 3
17 state estity. If 1t 13 not, the Lleventh Ameadment provides »o
' par te preveat the plaintiff from seeking any vewedy against the
besrd/district as such. The deterwimation of whether or mot a sul?
sgaingt & public community college district, doard of trustees, '
or offigial s & suit against the state §5 a metter of state law.
e deciding factor 1A swch determinations is whether the district/
. moerd 3 & distinct palitical entity and its officials are “local®
govermment officials, of whether §t 15 comsidered an “siter 90"
of the state end ity officialy arve *state” goversment officials.
In mahing these decisions, the courts Took to variows factors,
the sest sportast of which is whether, in the event plaintiff prevails,
Jutgment will hawe Lo e patd Trom the state tredsury. in the
case of a govermwent agemcy. such as a public school district or

1i
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I bosrd, they will also consider whether it is separately incorsorated,

" wivether {t has the power to sue and be sued and to enter into contracts,
| the degree of sutonomy over its operations, and whether the state

 has tmmunired itdelf from responsibility for the agency's operations.“
 Thise same considerations will te Tooked to iF it is a public school
‘officlal being sued in his official capacity.

If the court conclude. that the community college district
or doard is @ distinct political entity and its officers are "local”
govermment officials, the aggrievad plaintiff may sue either one
ﬂmﬂy.'s On the other hand, if the “alter ego” and “state”
govermment official status is found, the case will be dismissed
wnless the State has cliearly and specifically waived its immunity
from such suits.

Because so many public schools and colleges are Lonsidered “alter
wgus” of the state, the aggrieved plaintiff has been forced to sue
ity officials as individuals to obtain any redress other (nan
prospective eguitable relief. But, iF the action upun which Tiability
1s to be based was taken by the “state” official in his official
capacity, f.e , in the course and scope of his employment, how can
he become an “individual” for purposes of suit? ‘

The antwer to this Guestion 1s rather unsatisfactory. Apparently,
this can occur only if the state official has viclated the plainuff's
federal comstitutionmal rights. In order to open an avenue of relief
for persons deprived of their federal constitutiona]l rights by state
of ticers, the courts have adopted a legal fiction which leads ¢
to & Tinding that whern 2 state officer Mas violated the United
States Constitution, he is no lomger t- be crmsidered a state officer
for purposes of suit. The ‘seory i3 that the United States
Camstitution is the Nighest law of the Tamd and that, when a State
officer acts in wiolatior of 1t he 15 stripped of his official
or representative charecter and is subjected in his persen to the
consequences of his official «r.nvr\’di\o\\:t.”5

I3

7 .

*



The Doctrine of Official lmmunity

Assuming that the court finds that the community college
board/district is a "local” entity and, therefore, that the plaintiff’s
sult against it or its officers in tneir official capacities is not
barred by the Eleventh Amenament, the court must still comsider
whether or not that suit is barred by the doctrine of official
immunity. This judicially created rule protects public officials
from suits based on actipns taken during the scope of their official
duties whether they are considered "local” or “state” officers for
purposes of Eleventh Amendment analysis.

The doctrine was designed by the courts to shield public
officials from liability for any to;is they might commit while
performing their public functions. Originally, it barred all
suits against public officials as long as the action on which®
liability was sought to be based had been taken in the course and scope
of their official duties.” It was derived from the medisval concepts
that “the King can do no wrong™ and that the courts hag no power to
enfi.oce a ,udgment against the Xing.

[ts acceptance by the Ameri 3~ olenies, of (ourse, was for
different policy reasons, C(hief smong those reasons were the ‘
following: {1) to assure that puwlic officials rewain "free to -
exercise their duties unembarrassed by the fear of damage suits in
respect of acts done in the course of those duties--sutts which would
consume time and energies which would ctherwise be devoted to govern-
wental servtce.u.“m {2) "to protect the public interest by shielding
responsible governmental céficers agaimst the rarassment and inevitable
mazards of vindictive or i11-fnunded damage suits Drought om accountj
of sction taken in the exercise of their official responsibilities,”
(3) to avoid “the injustice, particularly in the absence of bad faith,
of subjecting to liability am officer who is required by the legal
obligations of his position, to exercise discretion,”” and (4) to
forestall "the damger that the threat of such Tiability would
deter his willingmess to execute his office with the decisiveness

16



;&i the J;Mmm required by the public good...."z‘

: ‘Mﬁmugh this doctrine was, at firs%s, adopted wholesale in the
i 'United States, the various courts later began to take varying stances
on the 1ssue. Some courts retained the absolute immunity standard
j-ff Cfor 831 such officials; others retained the absolute immunity standard
. for discretionary acts (deciding to do something in & certain way),
but did sway with 1t for ministerial acts (actually driving the children
;" to school, acteally repairing the stadium bleachers, etc.); still '
= others 8llowed it as an absolute defense if the official could show
. that he committed the act in auestion in "good faith;" snd still others
did not allow the fmmunity at all in certain suits.
* In any event, because the scope of official immunity accorded
‘to state officlals in most states is extremely wide, it appears that
~disgruntied plaintiffs began to look for federal remedies. And they
" finally found one that worked--42 U.S.C. Section 1983. During the past
. decade, this statute has gained increasing siqnificance.zz Its rise
has parslleled the increased recognition of the constitutional rights
of students and teachers. The fact that it provides a remedy against
However, most courts have allowed some form of official immunity even
fn these suits. '
The tmmunity accorded to a state official for violation of .
Section 1983 is likely to vary from that ;ccordep to the same official
for violation of a state law. Thus, although the tommunity college
offictal wmight be immune from 3 suit based on state law, he might not
be fwmune from one based on Section 1983, even if the allegedly wrong-
© fel action, {.e., deciding not to renew the contract of a mon-tesured
* employee, is identical. This is not because Section 1983 suits are
wsually brought in federal courts, while suits for vialation of state
Tow are wsually brought in state courts, but because the policles
underiying Section 1983 have made it necessary for the courts to
develop a federal fmmunity standard specifically tailored to this
statute.
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Because the policies of Section 1983 are important to the de-
velopment of the new standard of immunity for community college
officfals who find themselves as defendants in Saction 1983 suits,
they myst be understood before the new standard can be profitably

discussed.

SECTION 11
THE FEDERAL STATUTE THAT ALLOWS SUCH SUITS AND THE
IMMUNITY STANDARD BEFORE WOOD v. STRICKLAND

42 0.5.C: Section 1983
This statute, known as the Civil Rights Acts cf 1871, provides
that:

fvery person who, under color of any statute,
ordinance, regulation, custom, Or usage, of any
State or Territory, subjects, or causes to be subjecred,
any citizen of the United States or other persons
within the jurisdiction thereof to the deprivation
of any rights, privileges, or immunities securéed by
the Constitution and laus: shall be liahle in an
action af law, suit in equity, or other proper
ﬂf:‘ proceedings for redress.z4 .
{t was passed by the Reconstruction Congress ' to assure that
na state officer would continue to deprive a black of his constitutional
 rights without paying for ‘t.ZS It was enacted as section 1 of the
" ku Klux Klan Act of April 20, 187125 and was designed to remedy the
« $ntolerable conditions in the Scuth following the Civil War. Despite
its speci fic purpose, Section 1983 was cast in broad and general
- laquage to provide a cause of action for every person (b!ack>or
white) who was deprived of 2 constitutional right by a state official.
Nevertheless, the statute was seldom used until the late 1960°'s and
early 1970'527 when it proved tn be a ureful weapon against state
off ‘fals of all kinds for every sort of cunstitutiona} violation.

10
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It is this statute which is causing the most trouble for public
community college officials. It provides a federal remedy of damages -
for those deprived of their constitutional rights by any "person”
who acts “under color of any ;statute, ordinance, requlation, custom,
or usage, of any State.™ Thui, if the "person” acted with the actual
or apparent authority of the state wher he took the questioned action,
he can be sued under this.statute.z8

Since all public community colléges act with the actual or
apparent aythority of the state, all their officers are potential
defendants in Section 1983 suits. Furthermore, they must be sued in
their individual capacities since it has been determined that school
boards/districts are not “persens” for purposes of this statute29
and that a suit against an officiai in his official capacity is a
suit against the board/district.

Whether the plaintiff can recover or not depends not only on
whether his constitutional rights have been violated by the person
he sues, but also on the scope of immunity accorded to the defendant
by the court. A discussion of the immunity accorded to Section 1983
defendants’ follows.

Official Immunity Under Section 1983

In the context of Section 1983 actions, the exact scope of
of ficial immunity has been a much contested issue. Section 1983
imposes lianility for moncy damages on any "person” who deprives
another of his/her constitutional rights. However, the "person”
sued must have taken the guestioried action "under color of state
law,” witich means that he myst have been acting as an agent of the
state possessing the state's authority, and state officials are
twsually immune from suit under the doctrine of official immunity.
Obviously, the.statute is meaningless if the officer has absolute
immunitly from civil rights suits, since all those sued under it must
be state officials or their agents in the first place.

Given the purposes of Section 1983, it seems evident that the

*
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mgms which enacted it did not contemplate the defense of official
fnunity in Seciia 1983 actions. ¥ Nevertheless, most judges, when
© confronted with Section 1983, which provides for suits against

. public officials, drew on their knowledge of the policies underlying
. offictal {omunity and held that those same policies barred Section
1983 suits also.

Because it is a federal statute, the federal common law of immunity
- should gnvem.:n However, until quite recently the Supreme Court

had not given the lower federal courts much guidance in this area

_and, forced to come to their own conclusions, these courts adopied
varying standards.32 Although these standards were often similar

" to those that the official’s state courts had adopted for tort actions,
' they were at times significantly different. * :

Prior to 1975 the Supreme Court had decided only four cases
fnvolying this issue. In those cases, it determined that judges:’%.? A
and state legislators34 are to be accorded absolute immunity from
‘Section 1983 suits, that police officers sued for faise arrest are
" to be accorded immunity if they acted in good faith and with probable
cauyse to believe that the plaintiff was to be arrested,35 and that
other kinds of officials were to be accorded varying kinds of immunity
depending on the scope of their authurity.gﬁ‘ Since community coliege
officials fall into the last category, the Supreme Court can hardly
" be said to have established an immunity standard for them. ’

The federal courts of appeal came to widely different conclusions
on this issue. Although several concluﬁed that public school officlals
were entit]ed to immunity for all "good faith" actions taken in
the course of their official duties, theAdefia1t1ohs of "good faith®

varied. The Circuit Courts for the D.c.‘ Circuit.“v and for the First,:m

Sixth.as Nint.h.m and ‘l'eﬂthM Circuits defined the term in a totally
subjective manner. Thus, if the school official subjectively thought
he wis doing the correct thing, he would not be held liable under
Section 1983. The Circuit Court for the Second Circuit, ¥ however,
defined "good faith™ in an objective manner. Under this standard.

12 .
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the 3chool official’s actions could be characterized as being taken
in good faith only if they were reasonable, i.e. , if a reasonable

} man would have agreed ‘that this was the correct action to be taken

at the time. The definition adopted by the Seventh C1rCu1t43

by far the stiffest as far as the public school official is concerned.
"It held that school officials' actions were in good faith only if
‘their actions were justifiable, i.e., only if they did not deprive
;snneone of a constitutional right.

- Other Circuits did not apply the "good fatth“ standard. The
Cfrcuit Court for the Third Circuit, for 1nstance, a]lowed absolute
fmmynity to all public officials who performed dlscretionary acts. 44
Since deciding to dismiss a student, discharge a teacher, etc., is
a-discretionary act, there would be no liability for such an action,
whether it was taken in "good faith" or not. Co

The standard adopted by the Fifth Circwit was one of absolute
immuriity as long as the official was acting within the scope of his
employment when he took the’ action involved. 4 In direct contrast
to this is the standard adopted by the Eighth Circuit, which was one of
no immunity fur anyone sued under Section 1983. a6

Thén came the 1975 United States Supreme Court decision of Wood
v. St}icqugg,47 where the Court seems to have resolved all this as
far as public school officials are concerned. There, the Court held
that mesbeys of a high school board of education are entitled to
fomunity §f (1) they acted in good faith and (2) if they did ot know
-and reasonably should not have known that they were violating the
constitutional rights of another. The case involved an alleged
deprivation of the constitutional rights of students. and the Court
explicitly limited its holding to the "specific context of school
discipline.” Neverthg}ess. the case apparently stands for a broader

: prigcip]e and undoubtedly will be applied to community college
officials in suits brought by employees, as well as students.

In another major 1375 decision the Court held that the Wood
standard should apply to state hospital officials sued by 2 patient

4



O

ERIC

Aruitoxt provided by Eic:

LY

©

. for deprivation of h'berty.48 Furthermore, the Court has subsequently
remanded for zsasideration under Wood a case involving state college

officicls (members of the board of trustees and the president) and

" the Superintendent of Education for the Commonwealth of Pennsylvania.

Thic latter case involved a nontenured teacher's claim that his con-
stitutional rights had heen violated by the defendants ' refusal to
renew his contract.

Also, the lower courts have already applied this standard to
community college officials. In the Endress case,DO descrived in
the introduction to this paper, the Wogd standard was applied to
members of a community colleéé‘bodrd of trustees and to the college
president in the context of teacher dismissal. In Hostrop v. Board
of Junfor College District No. 515.°) it-was applied to members of a
community college board of ﬁrustees in the context of dismissing

its president. 1In Hanshaw v. Delaware Technical and Communily College,s2

it was applied to members of a community college board of trustees

in the context of discriminatory hiring policies. Finally, in

Phillips v. Purjyear,s3 it was applied to a community college president,
its deans and professors, and to the Chancellor of the State Community

~College System of Virginia. This standard has also been applied

to four-year college officials in a variety of contexts.
The Wood decision and the standurd it establishes is discussed
in detail in the following section.

SECTION I11
THE NEW STANDARD OF IMMUNITY IN SECTION 1983 SUITS

Wood involved three female students in a high school in Arkansas
wha had "spiked” a punch bowl containing punch to be served on the

" school qrounds at an extra-curricular funciion. The girls were 16 .

and in the 10th arade. As a result of theirvaction. the school board
suspended them for about three months on the basis or 3 school
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regulation prohibiting the use or possession of intoxicating beverages

" .at school or school activities.

The girls sued the school bnard members under Section 1983,
claiming that their federal constitutional right(s) to due process
had been violated. The trial court held that, even if their constitut-
tonal rights had been vio]ategs their suit was barred since school

“board members are immune from suit unless plaintiffs could prove
. that defendants acted with malice, in the sense of i1l will, toward
‘the students; accordingly, it dismissed the case.

On appeal the case wa} reversed and remanded (sent back to the

"trial court for recnnsideration). 56 The appeals cdurt decided that

school board members are immune from suit only if they pass an

- ocbjective test of “good faith,” that the students' rights to due -

process had been violated, and that they were entitled to injunctive
reli"f and a new trial on the questions of "good faith" and damages.
Tbe reason for its dec1s1on, however, was not the procedural

~due process r1ghts to notice and a hearing. Instead, it was their

“substantive" due process rights that the court found had been violated. «
This means, in brief, that the basis on’ which the board's decision

- was made was unconstitutional. - The court found that the board had

made its decision to expel the girls without considering any evidence

‘that the students possessed or used an intoxicating beverage at a

school-snonsored activity. According to the judge, the meaning of .
the word “intoxicatin§“ was to be established by the definition
of that word in the state statutes, which safd that an “intoxicating"

" beverage had to have an alcoholic content exceeding §% by weight.

On this theory, he found that board‘'s failure to consider evidence
to establish the alcoholic content of the beverage the girls brought

. to school was a serious error. It was on this basis that the appellate

court reversed the trial court's dismissal of the case and sent“the
case back to the trial court for further proceedings.
Before the case reached the trial court again, however, it was

appealed to the Supreme Court of the United States which decided to
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hea¥ the case. On the issue of substantive due process, this court

- held that there had been no violation. SZ It said that school regulations
were to.be interpreted by the board, wh1ch had adopted them, and not

by the courts. Thus, unless the school regulatIon said that it
tncorporated the' state definition of "1nt0x1cat1ng." it was not for

‘ the courts to say that it did. The board knew that the beverage

put into the punch bowl was malt liquor and that such a bevgrage
contains alcohol. Since the school regu]atton evidently defined

‘ "1ntox1cat1ng as containing any alcohol, the bgard had sufficient

evidence before it to decide that the girls had violated that

‘reguiation especia]]y since the girls had adm1tted that they intended

to spike the punch and that they had mixed the l1quor intu the punch
that was served. R
Having dtsposed of the substantive due process issue, the Supreme

Court then turned to the issue of official immunity. This is the
part of the dec1s1on that has great importance for public communtty
college off1c1a1s, In deciding the issue, the court considered the
doctrine of official immunity at great 1ength.58 It considered the
pros and cans of estabiishing different standards of immunity for
public school officials. Among its considerations were the following:
(1) the common law and most state laws currently protect such officials
from tort liability for all good faith, non- -malicious action taken

to fulf‘ll their off1cial duties; (2) such off1c1a1s have difficult
dec151ons to make and should not be hkeld liable for every mis take
which leads to a violation of someone's constitutional rights since,

‘if they were, the officials would be deterred from ®xercising their

Judgment "independently, forcefully, and in a manner best serving

“the long-term interest of the school and the students," (3) the most

capable candidates for school board positions m1ght be deterred from
seeking office if heavy burdens upon their private resources from
monetary l\ab111ty were a likely prospect during their tenure;

{4) absolute immunity wou]d not be Just1f1ed since it would not
‘suff1c1ent1y increase the abitlity of school officials to exerc15e'
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" their discretion in a forthright manner to warrant thé, absence of ‘a
‘remedy for students subjected to intentional or otherwile inexcusable
deprivatiOnS° (5) there must be a degree of immunity if lhe work of
the schools is to go forward--"and, however worded, the immunity
3ﬁmust be such that public school officials understand that action taken
in good faith fulfillment of their responsibilities and wiiSin the
q.bounds of reason under all the c1rcumstance§ will not be punf@hed
and that they need not exercise their discretion with undue tﬂnidify
~~~~ The Court found that the correct standard of conduct should be
based not" only on permissible intentions, but also on “knowledge of
- the besic,,unquestioned constitutional rights of his charges.“sqx
The Wood stgndard is two-pronged. A school board member is h
immune from suit}gﬂx_(l) if he acted in good faith and (2) if he%
_"did not know and should not have known that he was violating the |
~ constitutional rights:of another. The first prong of this test is 2
entirely subJective, it requ1res the “cpurt to consider the off1c1al s
‘state of mind at the time he took the questioned action. The second
" prong contains both squective and objective elements. If the official
~actually knew that he was v1olat1ng the plaintiff's constitutional E
right(s) he is liable. However,.he is also liable if he should have :
known that he was v1olat1ng a const:tutional right, and the courts
will conclude that he should have known about this if the right was
"undisputed.”

There is no indication in the opinion of what makes a constitutional
right "undisputed. w61 However, it is certain that whatever the United:
States Supreme Court he. decided is a constitutional right is an 3‘

*undisputed” right. An example of an undisputed constitutional right 2
is the right of non-tenured public school teachers to due process ' i
before deprived of a property or iiberty"interest: ' §

The Court recognized this right in 1972 in the companion cases
- of Board of Regents of State Colleges v. Roth62 and Perny v. Sindermann,:
‘where it held that non-tenured public school teachers: mus t be given
notice of the charges against them and a hearing before_an 1mpartia1.
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decision-maker before the non-renewal of.their conjracts in certa1n
circumstaices. If the teacher can show that the dec¢ision not to
o renew'hfzncontract somehow depriyed h1m‘of an interest in "11berty .
or that he had a “"property" 1nterest 1nkcont1nued emt]oyment the :
Fourteenth Amendment guarantees that’ he'w111 have a )
to the board 5 decls1on/of non- reneuai’ B Z
If the board makes charges against the teacner that m1ght

ear1 ng pr'lor

Tro

ser1ous]y damage h15wstand1nq and associations im. h1s communi ty or T
that otherw1se 1mpugn his good ‘name, « reputation, honor, or integrity,
or that {mpose on him a stigma or other d\sab111ty that forecloses.
his freedom to take advantage of other employment opportun1t1es,
the teacher has a’ "liberty" interest which cannot be taken from him .
without due process, which includes a notice of the charges against
) him and a chance to refute those charges at a hear1ng o .
‘A "property 1nterest will be found if the teacher has tenure,65
or if he has a contract for a certain term. 66 In fact, it will ©
found whenever the teacher had a "reasonable expectancy of cont1nued
i employment. w67 A teacher will be considered to have had a reasonab]e
l expectancy of continued employment” whenever he 1eg1t1mate1y relied
. on board rules or mutually explicit understand1ngs to the effect that
his emp]oyment would not end when 1t did. Thus, in the Perry case,-
the Court held that, if his allegations could be proven, Sindermann,
.a non-tenured teacher at Odessa Junior College, had a "property"
1nterest68 and was entitled to a: hearing before-the non- renewal
of his contract. The college's Faculty Guide 1nd1cated that the co]lege
had a de facto tenure policy and the guidelines promu]gated by the
Coordinating Board of the Texas College and University System provided
that a person who-had been employed in that system for seven years
or more nhad some form of job tenure. The finding of a de facto tenure
po]1,y was based on a prov1s1on in the Faculty -Guide to the effect
that faculty members would remain employed as long as their teaching
‘ serv1ces were satisfactory and they displayed a cooperat1ve attitude
towardg their co-workers and superiors. Thus, the decision not to

5 R
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_remew Sfmdermama’s contract without giving him notice and a hearing

' was.in violation of the Fourteenth Amendment, which provides that’no

.. state shall deprive any persom of property without due process of

- Ve o :

.. After Roth and Siadermann, public school teachers have 2n

- l-lﬂswm constitutional right to due process before their coatracts
afe terminated or mon-renewed if fegitimate property or liberty

. imterests are at stake. Therefore, if such a teacher is deprived of

. ome {or both).of these rights without due process of law, he is

" entitled to relief under Section 1983 against all those who deprived

M= of it. After Nood, the defendants will be entitled to immunity
_omly if they acted in good faith and if they did not know and could
not have known that they were violating bis constitutional rights.

It i{s important to note that the Wood decision does not charge

public school officials with “predicting the future course of con-
stitutional Taw."5% Thus, if the particular right involved was not

. undiyputed at the time the official action was taken, there can
be no 1iability even if that -ight became undisputed before the
trial toot place. For instance, if a nom-tenured public school
teache:’s comtract was not renesed in 1971, the board members cannot

_be held liable for depriving him of liberty or property interests
“without due process of law, since his right to due process: did not
become “undisputed” until the Roth and Sindermann decisfons in 1972.

 And, they will have no liability even 1f the final resolution of the
case occurs after 1972, when the court deciding the case has the

‘ bemefit 0f the Roth and Sinderasan opinions.’C They will oaly be
4able for violating rights that were undisputed at the time their
action was taken. .

Is the bpod Standard Fair?
1. Tne Dissenting Opinion. '

" The Wood decision was far from unanimous; of the nine Supreme
Court Justices, four thought 1t was wrong.?_‘ The dissenting Justices
claimed that the majority opinion imposed a higher standard of care
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- public school officials than that préviously required of any
maﬁmz— Lo
e Th wonld impose personal liability on 2 school
" offfcial who had acted sincerely and in the utmost
_ good faith, but who was found--after the fact--to
have acted in ‘igmnnce...of settled, indisputable
lae.* ...Moreover, ignorance of the law is
‘explicitly equated with ‘actual malice.’ ...The
Court's decision appears to rest on an umwarranted
assusption as to what lay school efficials know
or can know about the law and constitutional rights.
+They went om to say that constitutional law is comstantly evolving
M changing so that it is impossible even for. constitatioaa’l Tow
- ‘scholars to ideatify areas of "settied, indisputable 1aw" or “un-
mtw comstitutional rights.* In their opinion, the “good. faith'
sw so recestly established in Scheuer v. Rhodes, 3 the suit
mt. against the Governor of Ohio »nd the President of Kent State
tmiversity by the parents of the three students killad by natienal
mrdsm in the Kent State incident. was the appropnate standard
. to be applied to public schoo! officials.- In Scheuer, the Supreme
Cwn Keld that state executive officers were immune from Section
1983 suits if, in light of the discretion and responsibitities of
' Mr offices, and under all) of the circumstances as they appeared
o at the time, the officers had acted reasonably and “in good faith.
"+ pespite this criticism, the Wood standard has proven T be
unﬂch! for public school officials. In fact, exactly because
mu ave so fes areas of “settled, indisputed Taw* and so few “un-
: w_iggg constitutional rights,” this standard has shielded school
5 ufﬂthls from liability more often than it has imposed it.
for inst.me. in Hostrop v. Board of Juninr Colleos District
Q. 51 . t.hc Wood standard protected commun:ty college afficials
. from VabilTity under Section 1983.

72
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“The Hostrop Case. -

S In this ase.";he president and chief administrative officer of
Prairie State College, 3 public two-year college in 111inois, brought
suit against the college board and the board members for alleged
wrongful terminstion of his esployment. The case has recently ended,
‘kg'lngbeeu through two trial courts, two appeilate courts, and two
appeals to the United States Supreme Court. the United States s.mqe
Conrt nfusing tn consider either appeal.

. . Mostrop claimed that he was fired because of an adwinistrative
s:sz m which he had circulated to staff wesbers on May 25, 1970,
The memo proposed certain changes fn the Ethaic Studies Program at Prairic
State. It asted e aaff mesbers to consider the proposed changes
for discussion at the next staff meeting. Hostrop intended the memo
to be confidential, but somehow it became public {it was leaked to s
sewspaper), at which time several members of the board questioned
© Hostrop's right to make suck proposals and told him it was net a
matter of free expression, that he had breached his ahmtstntwef
_dutfes in circulating the memo. : 7
- liustrop was discharged on July 23, 1920 qithout a prior notice
. of the charges against him and having been givem no opportunity to

"be heard. He was later given a statement Of the charges against him;

this statement merely alluded to the semo as 2 reason for his discharge.

o The first trial court dismissed the case for failure to state
2 claim won which relief could be granted.’> It based fts decision

"on the defendant's contentions that the case was governed by certaia
 Yangusge in Pickering v. Board of Education.’® In that case the United
' States Supreme Court had held that the First Amendment guarantee of

freedom of speech s not absolute and that school boards could
properly restrict an esployee's fre.dom of speech if it could show

. that such restrictions were necessary tu maintain discipline, to
w* Mu harmony among co-workers, or to promote the efficiency of the

public services the board performs. In Pickering, the Court established
what has been called the “working relationship test.™ This allows
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a schoo! board to discharge an employee if his relationship with the
m:'d and the administration is the kind of close working relationship
fnr ‘which* it can persuasively be claimed that personal loyalty and
"\mfidence are necessary and if the board believes it has lost either.
‘ Findmg ‘that the president of the college had such a "working
relaticnship. the first trisl court held that Hostrop's freedom of
speedl couid Ieglti-ately be restricted and that his employment could
" e terminated whenever the Board had lost confidence in him or belicved
- that 1t had lost his personal loyalty. It also held that he had no
constitutiml right to a hearing since his expectancy of employment
was unreasonable in light of his relationship to the ‘board and that .he
bad mo right to a statement of charges against him since the need of
_the Board to have wide discretion in deciding to discharge its presi-
dents without asserting reasons cutweighed the president’s need to
know the reasons for his dismissal, as well as any harm to his pro-
fessional career. ‘ :
On the first appeal,’’ the Circuit Court of Appeals for the
' Seventh Circuit reversed. It held that even if Pickering applied to
‘ehe relationship between Hostrop and the Board, the memorandum, on
{ts face, was not a serious impairment of the working relationship.
It found that Hostrop was simply seeking to contribute to the discussion
- of & curriculum issue that would be decided by vote of the Board and
that, unless his distribution of the memo could be proven to be evidence
of insubordination,| there was no ground for discharge.
Having thus found that Hostrop had stated a valid claim under the
First Amendment, which guarantees the right of free . rech, the appeals
‘court went on to hold that he had stated a valid claim under the
Fourteenth Asendment as well. He had a2 property interest since he
- had a contract which did not expire until 1972 and he had a liberty
fnterest because his standing in the community had been damaged by
“the board's allegations that he had suppiied them with false information
and had withheld other important information. Under the Fourteenth '
Anmendment, as intemﬁexed by the Supreme Court in Roth and Sindermann,

77
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”fnéither of these iﬂtefésts could be arbitrarily taken away from him;
 thus , he was eﬁtitled to notice of the charges against him, notice of
‘the evidence upon which the charges were based, a hearing before a

78

tribunz. possessing apparent impartiality, and a chance to present
witnesses and confront evidence at the hearing. This court remanded

"the case to the trial court-for reconsideration. Before the case

was again heard in the trial court, the board appealed to the United
States Supreme Court, which declined to consider the case.

’ On remand,79 the trial court again found for the defendant board
members . It held that Hostrop had no valid Fourteenth Amendnent
claim. In 1ts view, Hestrop himself, had made public the board's
reasons for his discharge and the board had no ntenzaon of so doing;
thus, if he had been deprived of liberty, it was his fauTt, not that
of the board. It also found that Hostrop had no legitimate property

" interest in that he had “"deceptively deleted a material provision

of his . proposed employment contract and had misled the board concerning
his extensive outside involvements,” and therefore the contract was
void. It also found that even if Hostrop had a riyht to.a hearing,

he had waived it by failing to attend the meeting at which he was

" discharged.

As far as the first Abendment claim was concemed this court
now found that the memo was only one reason for the board's decision
to terminate Hostrop's employment, and that the other reasons--a

. series of confrontations and incidents resulting in a rough working

relationship--warranted his dismissal.
Hostrep appealed the case again.80 ;, This time he won, snrt of.

The Circuit Court found that the trial court's findings on the First
_Amendment claim were justified. It specifically held, however,

that even if Hostrop's exercise of his rights of free speech were
only one reason for tho dismissal, that dismissal would be un-
constitutional. In agreeing that Hostrop's First Amendment rights
h&d not been violated; this court found that the other reasons were

-

the real reasons for his dismissal.
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Nevertheless, it found that Hostrop's procedural due process
rights had 'béégglated by the defendant’s failure to afford him
v‘a hearing. TheScourt agreed with the trial court’'s determination that
" the board had deprived Hostrop of no liberty interests, but held that
»his contract of employment which did not expire until 1972 was
at most voidable for fraud, not void. Therefore, Hostrop did indeed
have a legitimate property interest whlch could not be taken away
"'« from him without a hearmg 1t also found that Hostrop ‘had not
wafved his right to a hearing since the "hearmg that was offeree
to him was to be before the board which had already decided to terminate
him and which had in fact; already made a coumtment to hire another
 person as interim president. Since the board was no longer a tribunal
. possessing apparent imartiahty,m Hostrop’dld not waive h’IS rlght .
_to a hearing by ‘absenting himself from that meeting.: : :

In determining whether or not Hostrop was entitled to money damages
from the defendats individually, the court applicd the official immunity
test developed in Wood v. Strickland. It found that the defendants had
not acted mth any malicious intent to violate Hostrop's constitutional
rights, but had acted smcerely in the belief that they were doing
the right thing. Applying tre second prong of the Wood test, the court

. found that there was no way that the individual defendants could have
- known in 1970 that the Supreme Court would have decided as it did

tn the Roth and Sindermann cases. 82 Therefore. they were entitled

to the defense of official immunity ‘for their actions.

s Obviously, if the Board of Trustees of Prairie State College
had discharged Mr. Hostrop after the Roth and Smdemann83 decisions
had been rendered, or if the appeals court had found that they had
discharged him for exercising his constitutionally rrotected rights
of free speech, the board members would have been held individually
liabie, even under the Wood test. However, before the Wrnd decision
was rendered, they probably would have been held liable for failing
to give Hostrop notice and a hearing, whether they did it before or
after Roth and Sindermaan.
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" A case supporting the trut: of this statement is Smith v. Losee.>?
+'3. Smith v. Losee.
7 samith sued the President, the Dean of Academic Affairs and the
" Dean of Applied Arts at Dixie Junior College (Utah) and the nine
- members of the Utah State Board of Educatlon under Sectwu’%ﬁl

‘ ‘Saiith had been dlscharged from his position as an assoc1atb'rrofessor
.~"“of history primarily because he had actively supported a Democratic
i_,;‘cahc.lidate for state office who was unpopular with the college
l-j, administration and the townspeople and because he had criticized
the cbl]'ege administration. Under the Utah Board of Education's
. fenure policy, a probationary insAtructor. such as Smifh. could be
t_gm'inated at the will of the college president.
‘ Of course, this policy is unconstitutional after Roth and
Sindermann, which requn'e that all public institutions glve notice and
a heanng to any employee who fias reascnable expectancy of employment
{a property interest) or whose chances of obtaining future employement
" ‘will be materially damaged by the institution's actions (a liberty
\1nf.<é'rest).85 However, the Roth and Sindermann decisions were made
in 1972, so <kere was no way for the Board members or for anyone

else in 19.6_9 tb know that this tenure policy would prove unconstitutional.

The trial ‘court imposed personal liability on all the defendants.

* The appellate court reversed as to members of the State Board cf
Education since they had acted wholly upon the President's recommendation
and obviously had no actual malice against Smith and had acted in
“good faith” on the facts before them.86 It affirmed as to the three
. Dixie College officials, however, finding them liable to Smith in

the total amount of $9,100 for violating his constitutional rights
-to notlce and a hearing before discharge, as demanded by Roth and
’ Sindemann and for discharging him for exercising his First Amendment
rights as defined in Pickering. 87 A1l three defendants were held
1iable for the costs incurred by Smith in moving after his discharge--a
total of $4,100, presumably to be split three ways. I~ addition, the
" two defendants who had acted to punish Smith were ordéred to pay hih
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SZ 500 each as punitive damages.
A]though the Pickering decision alone m1ght have been suff1c1ent
- to impose liability on the coliege officials, the court depended
: upon Roth and Sindermann also. It appears that, had the facts
been s]ight]y different and had the officials dismissed Smith for no

- reasons violative of the First Amendment, but simply without affording

_him an opportun1ty for a hearing, the court would have reached the
--same conclusion and liability would still have been imposed. - After

. Mood, "this could not have happened. Since the right of non-tenured
. school employees to notice and a hearing were not recognized until

1972, the Dixie College officials could not have been found 1iable
for their failure to provide them in 1969.

4. The Shirley Case.

Another illustration of the fairness of the Wood standard of
immunity is the case of Sh1r1ey v. Chagrin Falls Exempted Village
Schonls Board of Education.88 thrlez involved a high.school physical
education instructor whose resignation was required as of the end
of a semester prior to the end of the fifth month of her pregnancy
Board policy required all pregnant employees to resign at the end
of the fifth month of pregnancy, or at the end of a semester, -

. whichever occurred first. For Ms. Shirley, the “end of a semester”

occurred approximateiy one month after she disccvered her pregnancy.

* pAfter unsuccessfully protesting application of the'board policy

to her, she brought suit against the members of the board of education
as individuals. She alleged that the board policy discriminated
against her as a female employee and deprived her of constitutional
rights privileges, and fmmunities.

At trial, the defendants raised the defenses of the Eleventh
Amendment and official immunity, both of which were rejected. The
court rejecied their Eleventh Amendment claim because they were being

ued in their 1nd1vidua1 capacities. The official immunity defense
uas denied because the defendants had not proven to the judge that
there were reasonabls grounds for bel:ev1ng that the. “end of a semester”
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pk@iisidn of the pregnancy policy did not deprive Ms. Shirley of

‘her constitutional rights.” - A
‘ The district judge applied the “good faith plus reasonable grounds*
~test advocated by the dissent in !ggg'and found the board members
‘”fbdividually liable to the plaintiff for violating her constitutional

. ~right to “liberty in the exercise of personal choice in matters of

 ‘ family life in conaunctfon with teaching,* «90 a right not recognlzed

§  until 1974.9] Ms. Shirfey had been forced tq resign in 1972.

i On appeal,92 the Circuit Court for the Sixth Circuit applied
julthé,!gggrstandard and found that the board members were entitled
ff'to-the official immunity defense.93 ~Since-the right sought to be

" vindicated by Ms. Shirley was not “undisputed” until 1974, the de-

" fendants could not be held liable for violating it in 1972. To

;'ihéld otherwise would be t3 charge them with "predicting the future

* course of constitutional law.” '

" i5. Conclusion. :
a In view of Hostrop, Smith, and Shirley, it appears that the Wood
‘:,test of official immunity promises to impose no great burden on community
college offictals. "It certainly requires them to know the const1tut1onal
',"rights of those with whom they deal and to act accecrdingly and in
good faith, but it does not signal a great upsurge of personal
Hability.
‘ In effect, the !ggg test balances the rights of employees
" and students with those of administrators and trustees. Before
- Wood, ;he‘rights of fhe former varied with the jurisdiction, but
'gengrally were ignored in favor of the policies underlying the
doctrine of official imunity.?® After Wood, their rights are
given some recqghition. Since Section 1983, by its terms, provides
for strict liability if constitutional violations can be prdven,9
. the Wood test should be considered as a compromise Position,' It
7, recognizes the rights of students and teachers and provides them with
; a remedy égain;t those who violate those rights, but it is not a
sirict liability. Instead, community college officials will be held

]

-
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Aruitoxt provided by Eic:

ljable in Section 1983 suits only if they violate known conétitUtioqal

ghts of those with whom they deal. A
" Kknowing those rights should not prove too difficult. Cases
]lke Endress v. Brookda'le96 and Smith v. Losee,’ 7 where llab111ty
was- imposed, involved egregious and self-s erv1ng First Amendment

' ‘v1o.at10ns. Consultations with an attorney before the unconstitutional

actions were taken probably would have forewarned the community
college officials of the r1sks they would incur if they decided to
take those actions. Armed with such knowledge, it is highly un11ke1y
that those officials would have acted as they did.

SECTION 1V
SOME RELATED ISSUES
What About Private Junior College Officials?
The administrators and trustees of private colleges are shielded
from liability under Sectior 1983 since their actions can seldom '
be characterized as having been taken “under color of state law."

. Several 1975 decisions have upheld the immunity of private school

re

" officials from suits under Section 1983, even though the schools

receive state financial aid, benefit from the state's eminent domain
power, an& receive state scholarships and 1oan guarantees.

In Cohen v. Illinois Institute of Technology.98 the Circuit
Court for the Seventh Circuit held that a charge of sex discrimination

_§n faculty appointment, retention, and compensation will not lie

against officials at a private university unless the plaintiff alleges
that the state supports or approves of the university'¢ discriminatory
conguct. o

In Greenya v. George Washington UnlverSLJL. 9 the Circuit Court |
for the D.C. Circuit held that a teacher who claims she was discharged
for exercising her rights of free speech had no cause of action.
against officials at George Washington University because it.is a
private entlty whose off1c1als do not act "under\color of state law."
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ﬁIn thi§ case it was found that the university operated under a
- governmental charter, was exempt from federal and local taxation,
;2ceived federal funding for several of its programs and capital
{expendltures, and that the teacher had been teach1ng government
employees at a government faciTity. i

‘ The United States. Supreme Court refused to hear appeals of-either
‘1 of these cases, indicating that it either approves of the decisions

B or wishes to wait for a more appropr1ate case in which to extend the

“color of state law" language to private schoo]s It seems, however,
" that_if any case comes close to being appropr1ate. it is the Greenya
case. If no state action could be found in that case, the language
of Section 1983 probab]y never wili be extended and private community
cnl]ege officials may never be held liable for violating the civil
rights of those with whom they deal.

Who Pays the Attorneys?

Since suits against public community college officials in their
1ndiv1dua1 capacities are not suits against the board/district, it
is likely that such defendants will _have to use private attorneys
‘to defend them in such suits. Therefore, if.the plaintiff is suing
the” board/d.strict as such, under a breach of contract theory, for
instance, and the officials as 1nd1v1duals in the same suit, it is
common for the college officials to be represented in their official
capacities by the board/district's attorney and in their individual
" capacities by their own attorneys. For insténce, in Hanshaw v.
Delaware Technical and Community Collegeloo and in Endress .v. Brook-
‘ dai;j10] the board and officials in their official capacities were
represented by attorneys other than those representing the officials
ln the1r individual capac1t1es

Indeed. it was held in People ex. rel. Underhill v. Skinner,
that it would bé'against public policy to permit individuals to defend
purely personal actions at the expensg”of the community. “Men
undertake public duties--they d1scharge the duties of c1t12ensh1p——
subject to the risk to being called upon to defend their conduct in
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;f-/%e courts. It is one of the penalties we pay for the protectlon of
" Isociety, and because the [defendants] have been called upon to make
. large disbursements in v1nd1cat1ng [thevr actions] is ne. reason why
f,’they should expect the school district to go outside of the law
to relmburse them w103 ¢ they attempt to use the board attorney
to defend their suits, the pub11¢ community college aoministrators .
or board members could find themselves as defendants in a suit brought
o by local taxpayers. 104 -
> Ordinarily, each party to a lawsuit pays his own attorney 3
fees and. court costs. 105 There are exceptions to this general rule,
houever.ﬂ In certain c1rcumstances, the courts may order the defendants
“to pay*the plaintiff's attorney S fees as_ well as. the1r own.
For instance,. if the court flnds that the defendant(s) acted
*in bad faith, vexatIously, wantonly, or for’ oppre551ve reasons...,"
it may award attorney S, fees ‘to the p1a1nt1ff 106 , The reason for this
exception is to deter the defendants’ from taking such actions in the
future and to punish them for having taken the one in questlon 107
Another exception is made if the court feels that it ’is necessary .
to encourage plaintiffs to bring such suits. In Sto]berg v. Members
of Board of Trustees for State Colleges of Connecticut, 108 for instance,
thé Circuit Gourt for the Second Circuit held that the plaintiff was
entitled to recover his attorney's fees so that other teachers with
- First Amendment claims would not be deterred from bringing such actions.
In view of the fact that Section 1983-cases oftep run through
severa] appeals, attorney's fees are far from 1nszgn1f1cant in this
_context. The Hostro rop case,]09 for instance had to be argued in four
different courts over a period of approximately five years before -
it was finally derided that the board members were not liable to
the plaintiff.. Although the board members did not have to pay

Hostrop's attorney's fees, they ‘presumably had to pay their own.
L

What About Insurance? ’
Blumer recommends that all colleges and universjties either
1ndemn1fy or. insure the1r administrators and trustees 0 ‘He notes

-
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.‘ihat°the extent to whieh.coljege officials are'indemnified‘“depends
E Ion the charter and bylaws of the particular institution, or ;he ex-
" istence of a separate agreement between the official and the institution,
and ‘the laws of the relevant jurisdiction. ~The laws of the various
states vany greatly on this po1nt. Some preclude 1ndemn1f1cat1on
: altogether, others will perm1t it if authorized by the articles or
bylaws of the 1nst1tut10n and still others will permit 1t only for
certain spec1f1ed losses.“]]] . R
f; ' . Since indemnification provides only limited protectzon, it is
’ often advisabl® for the college to purchase insurance as well. Such
" . insurance should cover both administrators .and board members for any
"loss incurred by reason of their exercise of their official duties.
However, insurance, 1ike 1ndemn1f1catwcn, protects officials only
from certain types of liability:
-It is feared that, by assuring a college or )
- un1vers1ty official that he will never be forced ‘
to bear personal liability for any activity related. ,
to the institution, the official may lessen the .
" standard of care with which he _approaches his
respens1b1lif1es, This would violate publ1c
. policy and thus be 111ega1.”2 . - -
e kinds of insurance coverage which can be purchased by any public
ommunity college will, therefore, vary with the state in which it is
. ocated. Some states will define their public policies to allow
" tertain kinds of coverage that other states would forbid.

Even if the state permits such coverage, however, a court might
fina that it violates the United States Constitu;ion. At least one
judge has suggested, without explanation, that it woulg be uncon-
stitutional, at least, if the college itself pays the prem'iums.”3
Presumably, the iheory is that the purpose of Section 1383 is to assure
. that constitutional rights are not violated and, to the extent that
" insurance coverage for Section 1983 liability lessens.the individual
official's efforts to uphold ;hose rights, taxpayer payment of.such




inSdrance premium& violates the due brocess clause of the Fourteenth
Amendment in that it is tantamount to state encouragement to lgnore
f,aw]n@a.

. Ignorlng for a moment the possibility that-such coverage might be
unconst1tutlona1 or illegal in some states as against public pol1cy,
1t is not clear that a policy ex1sts which will protect community

college officials from liability imposed in Section 1983 suits.
Conventional p011c1es do not protect school officials personally and do-

na Several

o not cover the expenses of attorney's fees or court costs.
. insurance companies are now offering policies to cover administrators
.+ and board members for personal liability based on actions taken”in
"' the course of their of"ficial,dut_ies.”5 The actions covered include
"1mproper dismissaly expulsion, suspension, or other violations of
a person s civil rights.' w116 These policies‘coner the costs of‘]%tigation
as. well as the damage awards and have liability limits rarging frmn ‘
$100,000 to $1,000,000. n7 ) : |
" However, they often have- Iarge deductibles--up to 55 000 per 1oss
for large, school districts. 8 Presumably this deduct1b1e must be _
-, paid by the individual who suffered the damage and not by the district/
~“ “board as an entity. Furthermore, they specifically exclude coverage
for “willful violations of statute or ordinance if done with knowledge .

-and consent w119

This exc]us1on may provide a tremendous loophole
for insurance companies if the ‘officials are involved in Section 1983
.cases. Since, after Wood, no community college official can be found
liable under Section 1983 unless he had actual or constructive knowl-
edge]20 that he was v1o]at1ng the p]aint1ff s constitutional rights,
‘and since “the Wood standard equates acting with a lack of knowledge of

' those rights with "w111‘u1ness," each t1me 1iability is imposed there
is an implicit finding that the official w111fu11y violated Section

- 1983. Therefore, unless the insurance company defines "know1edge"

'f“ subjectively, the p011c1es apparent]y will not cover Section 1983
liability at all. : ’

It is possible that there are.policies which cover Section 1983
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"1 IIty.  For purposes of this paper, no exBaustive review of insurance
patictes was comducted. Nowsver, it t§ twportant that amy policy be

Lo, ol uﬂfelly before purchase and that the imurer be required to
_define 1ts terms before ome assumes that such liability is indeed
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e . FOOTHOTES

"

1. Other cases i which community college teschers have obtained

ruinstatement and back pay are Hander v. Sam Jacinto Junior College,

$19 F.24 213 (Sth Cir. 1975); Ca). Schoo! Employees #ss'n v. Foothill

Casmenity College Dist., 52 Cal. App."3d 150, 124 (al. Rotr. 830

" (1975): and Francs v. Ota, 3% F. Supp. 1029 {D. Maw. 1973).

.2, Engress v. Srockdale, No. 1-37008-73 {N.J. Super. 1975). This

. case has been affirmed on sppeal. Hovever, the appellate court’s

' aginion has mot yet been published.

03 $ems €., Blumer, O. M. Legal Lisdility of Community College

3 ‘_ Wﬁﬁ Mesbers. Paper presented at the Annual Con-

. wention of the American Ass'n of Community snd Junior. €olleges,

 Meshington, D.C., March 17-19, 1976. 16p. [D 124 221; Slumer,

OB M (60} Lega) {ssues_for Postsecondary Education. Briefing

. papery §. Washingtos, 0.C.: Americen Ass'n of Community and Jumior

'+ Calleges, 1976 96p. ED 115 317: Blumer, O. . (£d.) Legal Issues

K  [dwcation. Briefimg Papers 11. Washingtom, 0.C.:

U mrican hss'n of Commmity and Junior Colleges, 1976 9. €0 119

" 7% Com, F. 1. “Colleges and the Courts.” Faper presented ot the

" *Facteg the Fetere” Conference, Greenville Technical College, October
15-17, 1975; Winer, (. Ihe Fyolving Plight of College Administrators

o n g Cowrts . Paper presented at the Conference on Staff Reduction
Pelicies and Practices, Washington State Univ., July 17-19, 1974

U &g D 095 969 .

& This statete is set forth in full and discussed in Sectiom 11

. of this report.

5. The Onited States Supreme Court has so held in City of Kemosha

v Srume, 812 0.5, SO7 {1973}, ard west Clecuit Courts follow this

futarpretation. A recest decision by the Circuit Court for the

fighth Clron’' , Reckeises v. Independent School Dist. 632, 508 F.2d

KT {8ty Cir. 1375), however, is to the contrary. There, the court

e that scheol districts are rpersoms” for purposes of Sectien 1383

n




mu. This means that the aggrievad teacher, administrator, or student

;m A0 ased to Sue commnity college officials as Individuals {f the

':mﬂ.r college i3 located within the Efghth Circuit,

“* U.5. CONSY. amend. XI. ’

‘7. for a discussion of this extension, se2 Frye v. Lukehard, 364

¥. Sepp. 1379 (D. Ya. 1973). See also Fader v. State, 143 Colo.

w240, 353 P.2d 609 (1960); Lewls v. State, 96 W.Y. 71 {1884).

S 8. See Edelmen v. Jordan, €15 U.S. €51, 53 (1974), and cases there

“ cited.

9. It shoyld be noted here that at least six states--Arizoma, Caléfor-

- mla, Ilincts, Indlana, hew Jersey, and Wisconsin--have specifically
watved the fmmunity of their state offices and officials,

0. Mone'l v. Dept. of Soctal Services, 394 F. Supp. 853 (S.D..

Y. V9TS) . Edelman v, Jordan, 415 U.S5. 6§51 (1978); Ex Parte Mew

o York, 256 U.S. 90 {1921); Pofndexter v. Greemhow, V14 U.S. 270

7 {1988); Cunningham . Macon 3 Brunswick R. Co., 109 U.S. 466 (1883).

$oe Ex Parte Young, 209 U.5. 123 (1908) and Edeiman v. Jo

415 U.5. 651 {1974). An extemsion oF the holding in the cate
of Fitzpatrick v. Bitzer, 96 S. Ct. 2666, U.S. {1975), may cChange

[ this part of fleventh Amendment law to silow plaintiffs to recover

o back pay. as well as ni*statmat with future pay, from the board/

. district itself.

12, tmdress v. Brookdale, No. L-37008-73 (N.J. Super. 1975). M.

. Esress, 1t will be recalled, recovered both reinstatement and back
pay from the board. Mowever, New Jersey has spectifically watwed its
trounity from swit. See note 9.

C1Y 0 lecal govermment agencies and officials are not protected by the
Eleventh Amendment. Edtlm: v. Jordem, 415 .5, 615, 857, n, 12
(197%).

., Fitipatrick v. Bitzer, SW F.28 559, %5 {24 Cir. 1975}, reversed

o other grownds, 96 S. Ct. 666, U.S. (1976); Skehan v. Soard of
Trustees, 501 F.2d 31 (3¢ Cir. W974), reversed on other grounds,’

421 U.5. 983 {1975); Urtano v. Board of Managers, 415 F.2d 247 (M

-
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Cir. 1969). A
1. The Circuit Court for the 5th Circuit made such a finding in
W v. San Jw;into Junior College, 519 F.24 273 {5th Cir. 1975)..
It found that ia Texas a commnity college board is not considereq
tp be an alter ego of the state; rather, it i tocal and has 1ndependent
power to raise revenues and to satisfy adverse money judgments.
" 16, € Parts Young, 209 U.S. 123 (1908); Board of Trustees of Ark.
A & W College » Davis, 196 +.04 730 (Bth Cir. 1968), cert. denied,
393 0.5, 962 (1968).
‘ 17. Mblic officials have never teen protected for torts committed
o outside the course and scope of their employment. ’
© 18, Warrv. Mateo, 30 U.S. 564, 571 (1989).
19, 30 V.S 564, 565. V
20 Scheuer v. Rnoges, 416 U.S. 232, 240 (1974).
L. e |
" 22, I 1961, 296 cases based on Section 1983 were filed in the federal
. towets. In 1973, 6,133 such cases were fited there. This represents
an increase of 1,872 percent. Shiroit, Judge, and Bliss, Civil Rights
Act; A Close Look at Proper Parties, 18 TR. LA GUIDE 105 (1974).
23, Schever v. Phodes, Al U5, 232, 235 (1974).
24, 42 U.5.C. Sectiom 1983, v
2% For a deteiled discussion of the history of th.s statute, see
 momroe v. Pape, 365 U.S. 167 {1961}, *
26, 17 stat. 13,
" 27, See note 22. .
28, Tne fact that the official’s action violated state law does not
 wean that it was mot taken "under coior of state law.” as tong 35
/e acted with the spperent authority of the state, he can be sued
7. amder this itatute. Monroe v. Pape. 365 U.S. 167 (1961}
29, wenroe v. Pape, 365 U.S. 167 (1967} City of tenosha v. Bruno,
Lo a1z B.s. 897 (1973).
3. the purpose of the Act was to emsure that Blacks would not be
deprived of their comstitational rights by state cfficials. 1f the
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: - defense of official fmmunity could be raised by ali public afficials
sued under the Act, the entire statute would be useless and 1ts
purpose would be thwarted.

.31, Fidtlar v. Rundle, 497 F.2d 794 (3d Cir. 1978).

2. Sectim 1983 is not a jurisdictional statute. However, nader
2511 $.C. Section 1343, the federal courts have original jurisdiction
of any Section 198) cause of iction even if the matter in controversy
does not exceed the sum of $10,300 as required by 28 U.5.C. Section
1331 for general federal question jurisdiction.

This does not mean that the Section 1983 plaintiff must brfnq '
sult in 3 federa) court. The state zourts are not deprived of such
Jurisdiction. However, as a practical matter, most Section 1983
suits are brought in federal courts. [t is *or this reason that
- we concentrate on the federal court interpretations of the appropriate
immunity standard %o be applied in such suits.

33. Pierson v. Ray, 386 U.S. 547 {1967).

3. - Teaney v. Brandhove, M1 U.S. 367 {1951).

35, ‘Plersom v. Ray, 38 U.S. 547 {1967).

:;!6. “Scheuer v. Brodes, 416 U.5. 232 (1974).

37. Carter v. Carlson, 477 F.2d 358 {D.C. Cir. 1971); C. M. Clark Ins.
Ag!mcy. Inc. v. Maxwell, 479 F..Zd 1223 {0.C. Cir. 1973).

38. Mood v. Goodman, 381 F. Supp. 412 {D. Mass. 1974), aff'd, si6
F.2d 854 {1st Cir. 1975); Gaffrey v. Sili, 488 F_2d 17248 {1st Cir.
1973} ' ‘
9. Nelson v. Knox, 256 F.2d 312 [6th Cir. 1958); Joyce v. Gilligan,
383 F. Swpp. 1028, aff'd, S10 F.2d 973 (6th Cir. 1975).

40, Williams v, Gould, 486 F.2d4 547 {9th Cir. 1973); Mdamian v. Umiv,
_ of Mevada, 359 F. Supp. 825 (D. Nev. 1973).

I. Smith v. Losee, 485 F.2d 134 {10th Cir. 1973}. v

. 42. Jobson v. Henme, 355 F.2d 129 (2d Cir. 1966); Sostre v. McGimnis,
a2°F.24 178 (24 Cir. 1971). ,

43, Mclavghiin v. Tilendis. 398 F.2d 287 (7th Cir. 1968); Simcox v.
Board of Educ., 443 F.2¢ 40 {7th Cir. 1971).




SRt N Fidtler v. Rundle, 497 F.2a 794 (34 Cir. 1974). )
. 48, Morton v. McShane, 332 F.24 855 (Sth Cir. 1964), cert. denied,
380 y.S. 981 (1965); C. M. Clark Ins. Agency, Inc. v. Reed, 390 F.
Supp. 1056 (3.0. Tex. 1975); Ala. Optometric Ass'n v. Ala. State
Bd. of Hea'th, 379 5. Supp. 1332 (D. Ala. 1974).
4§, Board of Trustees of Ark. A & M College v. Davis, 196 F.2d 730
{sth Cir. 1968). ;
47. VWood v. Stricklesd, 420 U.S. 308 (1975).
48, ¢0'Connor v. Donaldson, 422 U.S. %63 {1975).
4. kehan v. Board of Trustees of Bloowsburg State College, 501 _
7.24 31 (34 Cir. 1975}, judgment vacated and remanded for consideration
 under Nood. 421 U.5. 983 (1975). ‘ ‘
'50. Endress v. Brookdale, No. 1-37008-73 (N.J. Super. 197%).
&1. Hustrop v. Board of Junior College Dist. No. 515, 523 F.2d 569
{1978). :
82, Hamshaw v. Del. Technica® & Community College, 405 F, Supp. 292
~£0. Del. 1975).

¥

L

53, Phtllips v. Puryear, 403 F. Supp. 80 (w.D. Va. 1975).

54, [t was applied to the Superintendent of Education for the Common-
wealth of Pennsylvania and to varfous officials of Bloomsburg State
{ollege in Skehan v. Board of Trustees of Bloomsburg State College,
421 u.S. 983 {1975). It was appiied to the president of East Carolina
University in the context of his having disciplined two university
students because of a letler they published in the college newspaper.
Thonen v. Jenkins, 517 F.24 3 (4th Cir. 1975). It was applied to the
president of Grand Valley State Colleges and to other college officials
in the context of an illegal search of dormitory vooms. Smyth v.
Lubbers . 728 F. Supp. 777 {w.D. Mich. 1975). And, it was applied to
the msbers of the mrd gf Education for tae City of Chicago in the
P tontext of dismissing non-cersificated personnel. Wims v. Board of
" gewe., 523 F.2d 711 {7th Cir. 1973). | ;

5. Strickland v. Inlow, 348 F. Supp. 244 {W.D. Ark. 1972}, reversed
sip nom. Wood v. Strickland, 420 U.S. 308 {1975). ’
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©$6.” Strickland v. Inlow, 485 F.2d 186 (8th Cir. 1973), reversed sub
" mom. Wood v. Strickland, 420 U.5. 308 (1975).
'57. ‘WNood v. Strickland, 420 U.S. 308, 324-26 (1975).

8. 420 U.S..308, 315-321.

. 89, 420 U.5. 308, 321.

'

60. 420 U.S. 108, 322, )
61, The two federal courts which have considered the issue have come
to different conclusjons. Inm Zeller v. Donegal School Dist. Bd. of
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fﬁ 120. *"Constructive knowledge" is a legal concept. It charges a person
uith knowledge he did not have on the theory that he should have had it.
‘This is the principle embodied in the Wood standard Liability will
" be imposed on a school official if he violates an “undisputed” (i.e.,
sknowable") constitutional right of the plaintiff. As long as the
o v right is undisputed{the official is charged with knowledge of it,
whether he actually knew of it or not. Thus, his action in derogation

of that right becomes a “eillfui* violation.
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