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- SUPREME COURT OF THE UNITED STATES
( AUSTIN INDEPENDENT SCHOOL DISTRICT
: v. UNITED STATES

OX PETITION FOR WRIT OF CERTIORARI TO THE U}TITEE;
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

No. 76-200. Derided December 6, 1976

The petition for certicrari iz granted, the judgment of
the Court of Appeals for the Fifth Circuit is vacated, and
the case is remanded for reconsideration in light of Washing-
ton v. Davis, 426 U. S. 220 (1976).

MR, JusTice PoweLw, with whom Txe Cuier Jusrice and
Mg, JusTice ReryquisT join, coneurring.

I coneur in the action of the Court, and agree that there
would be no need to address the issue of remedy if the’
of Washington v. Davis, 426 U. S, 229 (1976), should eon-
clude that there was no constitutional violation. I would
nonetheless include the issue of remedr in the remand order
because of what appears to be a misapplication of a core
principle of desegregation cases. In such cases, this Court
has repeatedly emphasized that :

“the task is to correct by a balancing of the individual
and collective interests, ‘the condition that offends the
Constitution.’ A federal remedial power may be exer-
cised ‘only on the basis of a constitutional violation’
and, ‘[als with any equity case, the nature of the
violation determines the scope of the remedy.” - Mil-
liken v. Bradley, 418 U. 8. 717. 738 (1974), quoting
Swann v, Charlotte-Mecklenburg Board of Education,

402 U.'S. 1, 16 (1971).

As suggested by this Court’s remand premised upon Wash-
ington v. Davis, supra, the Court of Appeals may have erred.
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2 AUSTIN INDEPENDENT SCHNOL DIST. v UNITED STATES

by a readiness to impute to school officials a segregative -
intent far more pervasive than the evidence justified.'  That
rourt also seems to have erred in ordering a desegregation
pian far exceeding any identifiable violations of constitutional
nlsnltS
As is true in most of our larger cities with substantial
minerity populations, Austin has residential areas in which
certain racial and ethnic groups predominate in the
population. Residential scgregation creates significant
problems for school officials who seek to achieve a nonseg-
regated school district. In Austin those problems are per-
haps accentunted by the geography of the city. Acknowl-
edging these difficulties, the Court of Appeals noted that
“[e]ountless efforts by school officials. consultants, and
visiting teamns have found it impossible to produce sig-
nificant. desegregation by boundary line changes, con-
tiguous pairing of schools, magnet schools, or other ef-
fective means short of cross-town busing ineident to non-
-contiguous pairing of . . . schools. , . .”" App. to Pet.
. for Cert.. at 26, e »
' The Court of Appeals then cgneiuded that. rmthmg shc»rt
.of extensive cross-town transportation would suffice.
:Desighed to achieve a degree of racial balance in every

?Although in an enrlier stage in thiz case other findings were made
which evidenced scgregative intemt, see, e. g. United_ States v. Teras
‘Education Agency. 467 F. 2d 8§48, 865-360 (CAS 1072) (actions by
school authoritis contributing to segrezation of Mexican-Americas gtu-
dents). the opinion below apparentiy gave controlling eflect to the use -
of neighborhood schools:

““At least in the Texas schools, where we have held that Mexienn-Amer-
iean students are entitled to the same benefits of Brown as are blacks,
school authorities may not eonstitutionally use a neighborhood assignment.

- policy creating segregated schools in u distriet with ethnizally segregated
residential patterns. . A segregited school syvstem iz the fﬁrezembk- and
inevitable result of such an nssignment poliev. When this policy is used,
we may infer that the schml anthoritiex have m-ted mth segregatives
intent.” =" App. to Pet. for Cert., ar 20, -
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AUSTIN INDEPENDENT SCHOOL DIST. v. UNITED STATES 3

school in Austin?® the desegregation plan endorsed by the
Court of Appeals is remarkably sweeping. For kindergarten

" through eighth grade. the plan requires cross-town busing

of all students in schools that are over 50% minority or
¢0% Anglo For kindergarden through fourth grade, the
students: in East Austin attending the relevant schools will
be hesed through the congested ‘center of the city to West
Austin.  For fourth through eighth grade, the flow will be
reversed. The high schools will be integrated by & system

of “feeder” schools. This plan requiring transportation of

from 18.600 to 25.000 students, consisting of from 327 to
49% of the entire school population,’ was ordered despite

2 Apparently mizconceiving the import of language in Green v. County
School Board of New Kent County, 391 U. 8. 430, 442 {1968), to the
effect that there should be no “Negro™ school or “white” schoal, the
Court of Appeals seems 1o believe every schocl must be racially balaneed
to some degree. Green involved a rural, sparsely populated county with
only two schools. Much of its language is irrelevant to a large urbdn
school system. Moreover, the effect of applying the language of Green
to such a system may be to stigmatize—without justification—schools that
can be identified as having a racial or ethnic majority. The Solicitor Gen-
eral. speaking for the United States in this caze, commented that “there
is nothing inherently inferior about all-black schools, any more than all-

- white achools are inferior, when the sepdration is not caused by state

action.” Brief for the United States, at 8 n. 5. .

s This “triggering” condition of the plan requires further comment.
Deseribing it, the Court of Appeals stated as iollowsa:
“~Elpmentary and junior high schools that ure between 50 and .90 percent
Anglo are defined as ‘natumally descarepated’ and would remain un-
changed, When changing demographic patterns cause any of these
schooly to fall outside of the ‘naturally desegregated’ range, the schools
would be drought within the Finger Plan j-i~4 system.”  App. to Pet.
for Cert., at 28 (emphusis added). o
This aspect. of the plan clearly reveals thut the plan is~ designed to
achieve some predetermined rcial and ethnie balance in the schools
rather than 1o remedy the constitutional violations committed by the
school anthgrities  As described by the Courr of Appeals, the plan is
impermissible under our holding Pasadena City Board of Education v.
Spangler, — U. 8, — (1976)... = - )

‘In defending the high percentuge of children propozed ‘to be bused
in “Anstin, the Court of dppeals relied on superficially compurable percent~
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the Distriet Court's conclusion that such a r;ﬂan would in-
volve a “risk 1o health and probable impingement of educa-
tion for students younger than the sixth grade. ...” App. to .
Pet. for Cert.. at 33.

Whether the Austiu schoal authorities intentionally dis-
eriminated against minorities or simply failed to fulfill
affirmative obligations to eliminate zegregation, see KHeyes
- v. School District No, 1, Denver, Colorado, 413 U, S. 189,
217-233 (1973). ( PoweLL. J., concurring in part and dissent<"
ing in part). the remedy ordered appears to exceed that neces-
sary to eliminate the effect of any official acts or omissions.
The Court of Appeals did not find and there is no evidence"
in the record available to us to suggest that, absent those
constitutional violations, the Austin school system would
have been integrated to the extent contemplated by the
plan.. If the Cocurt of Appeals believed that this remedy
was coextensive with the constitutional violations, it adopted
a view of the constitutional obligations of a school board
far exceeding anything required by this Court,
~ The principal cause of racial and ethnic imbalance in urban
public ‘schools across the country-—North and South—is the.
imbalance in residential patterns, Such residential patterns .
are typically beyond the cont.ol of school authorities.
- For example, discrimination in- housing—whether public or
-pr‘iv&teﬁfammt be attributed to school authorities. Eco-
nomic pressures and voluntary preferences? are the pr;mary
determinants of residential patterns. '
ages of children that were to be transported under the plan apﬁmved mn
Swann. The school distriet before the Court in Swann included Meck-
lenburg Counry as well as the city of Charlotte.  As the Court said:
“The area iz large—330 sruare miles—spanning roughly 22 miles east-west
and 36 miles north-south.” 402 U. 8., at 6. . Although it included &
metropolitan ures, much of the district was rural, requiring the trans-
portation of pupils quite apart from desegregative efforts, Becanse of
this situation in Swann, it i unduly simplistic to compare the percentages
of .children bused. The situs mnn m Austin iz simply not comparable,

5 See Keyes, 413 U. 8. at 2 234-253 (PoweLt, J., concurring in part and -
disgenting .in parr). The tendency of citizens of common national or

o
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AUSTIN INDEPENDENT SCHOOL DIST. v. UNITED STATE 5

I do not suggest that transportation of pupils is never a
perinissible means of implementing desegregation.® I merely
emphasize the limitation repeatedly expressed by this Court
that the extent of an equitable remedy is determined by
and may not properly exceed the effect of the constitutional
violation. Thus, large-scale busing is permissible only where
the evidence supports & finding that the extent of integration
~sought to be achieved by busing would have existed had

the school authorities fulfilled their constitutional obligations
in the past. Such a standard is remedial rather than puni-
tive, and would rarely result in the widespread busing of
elementary-age children.” A remedy simply is not equ;table
if it is disproportionate to the wrong,

- MRr. Justice BreNwAN and Ma. .,._thSTiee MarsHALL dis-
sent because they are persuaded that the Court of Appeals

correctly interpreted and epphed the relevent. deexsxone of

this Caurt

ethnie origins to form homogeneous realdentml patterns in our cities is a
familiar dEngf“lpth characteristic of thiz country. :

7 A related eqmte’ble principle, also applicable in faehlemng 4 desegre-
gation remedy, is that a court has the duty ro “balanc[e] . . . the indi-
vidual and collective interests,” Milliken v. Bradley, 418 Ul 3,, at 738,
The individual interests at issue here are a- personal and important as
any in our society. They relate to the fumily. and to the concern of
parents for the welfare and education of their children—especially those
of tender age. Families share these mterests wholly without regard to
rat.'e, eth'm: enrrm or eecnomm stat Ii al:sn is te be remembered m

burden falls nat upan the aﬂienle or private interests reepenslble for the
offending action but, rather, upon innocent children and. parents.
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