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PREFACE

The following analysis of t+he conflict between commonly accepted notions
of equal employment opportunity and the state mandated requlrement fhaf layoffs
proceed strictly on the basls of seniority, Is meant to Inform the Board of
Educaflon, school system personnel, and the beleaguered taxpayers of New York
City about the Issues underlying the present debate regarding senlority based

layoff plané.

After we undertook the preparation of a memorandum on the layoff problem,
it soon became apparent that only a major research efforf would suffice to
cover the toplc. Much of the legal research and expertise necessary for
the preparation of this report was supplied by Beth Swartz, a +hird year
Fordham Law student who worked In my office this ﬁasf summer as an In¥ern.
Douglas Libby, a staff member in +he Board's.zéw Offlce, also provided re-
search support. _HoweVer, before | was rescued from my amateurlsh attempt
at legal reéearch by Beth and Doug (both of whom jolned the Board after +his
effort commenced), | recelvéd much advice and guldance, reprints of law review
articles, and most jmporfanfly, Instructions on how to "look up a case" from
lda Klaus, until recently the Executive Director of the Office of Labor

Relations and Collective Bargalning. Her insights and observations were

always useful and kept me from getting bogged down In a morass of detall.
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Richard Guttenberg and Catherine Lyon, members of hy persenal staff,
provldegﬂargumenf laden memorandums and Thus»sflmulafed many heated, but
alwayeﬁTliumlnaflng, conversations; and, in Richard's case, considerable
editorial assistance was also provided. They Jjoln Beth and me as Junior
authors [n this en+erprise. However, as senior author, | accept fully the
responslblllfy for the sentiments and ideas expressed in this report. |
also want to profeef t+he reputation of those good and honorable eeople whose

advice | soliclted but subsequently chose to ignore.

BERNARD R. GI!FFORD
Deputy Chancellor

This report Is the first In a serles of working notes that the Educa-
+ional Pollcy Development Unit 1n the Office of the Deputy Chancellor will
be Issulng on the subject of assuring equal emp | oyment opportunity in the

New York Clty public schools.
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. AN OVERVIEW OF THE CONFLICT BETWEEN

EQUAL EMPLOYMENT OPPORTUNITY AND

SENIDRITY SYSTEM LAYOFFS

Title VIl of the 1964 Clvil Rights Act

The Unlted States Congress promuigated Title VII of the 1964 Civil
Rights Act In order to equalize emp loyment opportunities for all citizens.

In part, Title VII specifles that:

I+ shall be an unlawful employment practice for an
emp loyer - _
(1) +o fall or refuse to hlre or to discharge
any indlvldual, or otherwlse dlscriminate agalnst any
individual with respect to hls compensatlon, terms,
condltlons or privlleges of employment, because of
~ such .Individual's race, color, religlon, sex or natlonal
orlgln; wor SRt navienday
(2) to |Imi+, segregate, or classify his em-
ployees or appllicants for emp loyment in any way whlch
would deprive or tend to deprive any indlvidual of
employment opportunities or otherwlse adversely affect.
hils status as an employee, because of such individual's
race, color, rellglon, sex or natlonal origln.

As a result of thls statute, and numerous federal dletrict court rullngs
on emp!oyee selectlon procedures, "afflrmative actlon plans," and dlscrim- |
: lnaforym;énlorlfy rules, some progress has been made In reduclng employment
discrimination thioughout the country. During the past ten years, many i »
employers have actlvely recrulted and hlred Indiv!duals from those Qroups -
most notably blacks, Hispanics, Orlentals, and women =- thch previously

have suffered the most from job discrimlnation.
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Staff Integration in the New York City Public Schools

The New York City Board of Education and +he thirty-two community
schoo! boards héve not been immune to the forées set In motion by the
1964 Civil Rights Act. Due to a variety of social and historical factors,
including recent court decisions, there have been modest gains in the num-
ber of minority teachers and adminisffafors employed.by the school system
during the past five years. Evidencé of these gains is tabulated in +he

following tabie.

Table |

ETHNIC CENSUS OF TEACHING STAFF
TOTAL - NEW YORK CITY :
INCREASE/DECREASE FROM 1970-1971 TO 1973-1974% .

- 1970-1971 1973-1974  # CHANGE - % CHANGE
Black 4,60] 5,623 +1,022 +22.2
Spanish Surnamed |
American 803 1,529 + 726 +90.4
Oriental 211 325 + 114 +54.,0
Total Minority 5,605 7,477 +1,862 +33.2
Other : 54,060 53,575 - 485 - 0.9
TOTAL 59,675 61,052 1,377 + 2.3

In 1970~1971, the first year in which accurate ethnic census data were

collected, 5,615 of New York City's public school teachers were from

Source: Basic Educational Data System, State Education Department,
State of New York. The 1973-1974 figures have been ad-
Jjusted upwards to 100% totals based on a 92% sample of
the teaching staff. ’

R
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minorify groups (black, Hispanic, and Oriental). By 1973-1974,% this
figure had Increased by 33.2 percent to a total of 7,477. Seen from a
" different angle, accordirg to the data presented in Table |l, minority
group teachers constituted 9.4 percent of the total teaching staff In

1970-1971 and 12.9 percent IR.:1973-1974, an increase of 3.5 percent.*¥

Much of the recent improvement in the staff integration of the school

system can be attributed to a reform in employment practices resdﬁfing
from paséage of the Decentralization Law of 1969. Under certain circum-
stances, community school districts are now authorized to hire I)'Teachefs
out of rank order from the eligibility list, and 2) non-licensed (i.e.,
not certified by the Board of Examiners) pedéébgical personnel who have
passed the National Teachers Examination (NTE).*¥¥* As Table |1l demon-
sfrafeé, Thé community school districts have exercised their NTE option

with increasing vigor:

Data related to the integration of the pedagogical staff during the
1974-1975 school year are not reliable. The collection of such data
depends on the cooperation of schoo! principals. On October 22, 1674,
t+he Council of Supervisors and Administrators' Executive Board passed
a resolution that CSA members "shall not complete any survey forms
requesting information regarding ethnicity, race, sex, religion, or
‘national origin..." The lack of cooperation of CSA members has se-
riously.handicapped the col lection of data on the integration. of
pedagogical staff.

**Tables VII, VIIi, and IX contain additional data related to the inte-
gration of the pedagogical staff of New York City's high schools,

_ special schools, and community school districts. :

*¥*[11)e 2590j(5) of the Decentralization Law specifies that out of rank
order teachers and NTE qualified personnel may only be hired by those
schools scoring in the lower 45 percent on a comprehensive reading
examination administered annually to ail pupils under the "jurisdiction
of community districts.

9



Table ||

ETHNIC CENSUS OF TEACHING STAFF
TOTAL - NEW YORK CITY
1970-1971 and 1973-1974

SPAN, SURNAMED ~ TOTAL
BOROUGHS BLACK AMER | CAN ORIENTAL TOTAL MINORITY OTHER NUMBER
No. g No. % No, 4 No. 9 No. q

Manhattan , \
1970-1971 1,348 12,7 268 2.5 134 1,3 1,516 16,5 8,860 83.5 10,610
1973-1974 1,460 14,4 475 4.7 192 1.9 2,121 21.0 8,012 19.0 10,139

Bronx : B
19701971 - 946 7.6 - o4 2.4 18 0. 1,268 10,2 11,176 89.8 12,444
1973-1974 1,300 10,0 058 4.3 3» 0.3 1,893 14,5 11,126 855 13,018

Brooklyn ' | |
1970-1971 1,519 6.9 169 0.8 2 0.0 1,70 7.8 20,462 92,2 = 22,182
1973-1974 1,919 9.0 385 1.8 43 0.2 2,407 11,0 19,56 89.0 21,974

Queens ,
19701971 15l 6.2 % 0.5 24 0.2 8i0 6.9 11,216 93,1 12,046
1973-1974 829 6.0 % 0.7 5 0.4 95 1.5 11,974 92,5 12,949

Richmond | | s

S 9700970 3 e T 0 3 AT 200 2,346 98.0 2,393
19731974 % 1.8 6 0.6 4 0,2 4 2.6 2,897 97,4 2,972

Total NG |

1970-1971 4,601 7.6 803 1.4 21 0.4 5,615 9.4 54,060 90.6 59,675
1973-1974 5,623 9.2 1,59 2.5 325 0.5 1,417 12,9 53,575 81,1 61,092

%mm%mmMmWMHmmﬁmﬁmmmmmmnmwwwmm
The 1973-1974 tigures have been adjusted upwards to 100¢ totals based on a
924 sample of the teaching staff.

ERIC|

Full Tt Provided by ERIC.
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Table |11

NTE APPOINTMENTS TO NEW YORK CITY COMMUNITY SCHOOL DISTRICTS
1971=1972 THROUGH 1974~-1975%
NTE APPOINTMENTS

SCHOOL YEAR MINORITY OTHER TOTAL
1971-1972 96 145 241
1972-1973 213 320 533
1973-1974 : 388 583 971
1974-1975 327 489 816

TOTAL 1,024 1,537 2,561

Following the intent of the New York State Legislature to imprcve the
quality of education by lncreasing non-white participation at the faculty
level, many of the cify's community school districts have‘exerclsed their
"out of rank order" and NTE options by hiring a significant number. of -
minority group teachers. Of the 2,561 NTE appointments made since the
1971-1972 school year, approximately 40 percent (i.e., 1,024 teachers)

are black and hispanic.¥*¥*

' -
. .

Even allowing for the improvement in the staff integration of the school
system, the New York CiTyIPuinc Schools still lag far behind those in most

majcr cities In terms of the ratio between minority group teachers and students.

Source; Director of the Office of Personnel Data, Research and
Reports, Division of Personnel, New York City Board of
Education. The datz here are based on interviews with
NTE appointees.

**Comparable data for teachers hired through the "out of rank.order"
option are not available. Indications are, however, that of tre
5,159 "out of rank order'" teachers hired since the 1971-1972 schoo|
year, the percentage of mirority grcup appointments is at least equal
to, and probably actually exceeds, the percentage of minority group
hTE appcintments.

12




Of course, this Is not meant to imply that the correlation between minority
~group teachers and students should be perfect. Such an asserTlon would
represent an insidious and virulent form of racism. But the lag in staff
integration in New York City's puSIlc school system is rather startling.
According to information COIIecTéd in 1972 by the U.S. Department of Health,
Education, and Welfare/Office of Civil Riéhfs, 64.4 percent of New York's
public school sfudenfs, but only |1.4 percent of its teachers, are from
minority groups. (See Table IV and Figure |.) This compares very unfavor-
ably with the mlnority student-teacher ratios In most other major U.S. cities.
In fact, among those cities having minority group student populations of 60
to 70 percent, New York has the lowest percentage of minority group teachers.

(See Table V.)

The Conflict Between Equal Employment Opportunity and Seniority System Layoffs

The problem now facing the Board of Education is whether and how it can
resolve a serious new conflict between The public policy objective of equal
employment opportunity, its commitment to staff Iintegration, and the contrac-
tually established labor relations practice of sole dependence on seniority
to determine who shall be laid off when cutbacks in staff are required. This
conflict is the result of New York City's worst financial crisis since the
1930's. Drastic cuts in the Board's expense budget have compelled a sub-
stantial reduction in personnel throughout the school system. For example,

.-al1l regular substitute teachers, approximately 7,600 assigned during The.
1974-1975 school year, have ndT been rehired. |In addition, all elementary
school Teachers‘(holdlng common branch and early childhood licenses) hired

since February, 1973 have been laid off. This means, among other things,

13

Q .




Table 1V : | \

ETHAIC CENSUS OF STUDENTS AND STAFF 19711972
MAJR U.S. CITIES

s
.

MERICAN SPAN, SURVAYED
IOIAH BLACK ORIENTAL MERICAN TR T
Clries T To ¥ b, § . W, § o,
ATLANTA, Gh. - '
Students 6 ! B9 T 0 0l M 03 6 RE %6
Teachers 0 2,4 6. 2 0. 30l L6 38 398
BALTINORE, 40, -
" Students 0 129,250 6.3 0 0 51,550 307 166,600
Toachers 0 415 9.3 0 0 2,8 0.0 1,00
BIRMINGHAY, ALA, .. |
Studonts 7o 320 594 30l ¥ 0l B AS 5D
Toschers 0 o 5.l 0 0 1,096 99 2,9
BOSTON, S
Studants 9 01 30m B L L9 518 B3 5405 86 %629
Teachers P % 12 B 04 o0 A4S 48
BUFFALO, Y.
Studants 108 250 413 @00 LM 29 BI5 MY 6426
Tachers 5 02 310l 30l 906 298 ®0 3%
OHICAGD, ILL N
Stugants 15 02 31580 SN G308 643 I B e 5
Toachers 7 5,28 317 0 B 12 B0 @4 21,608
CINCIMATTI, OHIO g
Studants % 36,808 413 %02 B 01 40 23 7,4
Teachers | 7 2.2 Y 0 291 U6 3,00
CLEVELAD, OHI0 . .
Students 02 8% 56 202 2,84 20 U9 W0 506
Teachars | 2,068 40.2 02 9 02 300 H4 518 ),
COLUVBLS, OHIO | | | n
Studants 0 o 31302 B4 % 0.2 50l W82 2 106,58
Taachars 30l 61 148 102 2 90 89 4,36
DALLAS, TEAAS |
Students 2003 9,68 36 2602 1538 103 24 06 15450
Teachers 3 1,600 28.5. N 920 438 B4 6
DETROIT, I, 5 |
Studants 5 01 1669 616, M0 02 452 L6 836 05 206,65
Taachers 2 0.5 4563 46,5 ¥ 04 % 06 500 R0 98
GARY, NDIAM
Studen's ool N, 6. 0000 366 BRI 9910 1 WX
Teachars 0 [,102 6.3 I 0l 40 2,2 655 3.4 1,79
HOUSTON, TENS | | - ro
Studetts 50 8 B4 B9 04 B 165 WA 86 mH0
Teachers 0 2,9 3.0 %03 025 50 6Lz 825
IKOIANVAPOLIS, 1O, .
Students 50l Bm N3 5 0.2 2903 B0 602 BIE
Teschers 0 % 2.9 102 20l e 3
IACHSON, IS, -
Studants T 19,708 65.9 6 ol G nIB N B
14 Teachers 0 @l 0 0 B 59 1
JACKSONILLE, FLA, (1) |
Studetts 0 700 326 0 0 6,50 6.4 113,60
Teschars 0 1,31 2.7 0 0 3,228 70,3 4,589

loss then . 5,

(1)0uval County,




Tablg IV (Conffd)

- ETHNIC CENSUS OF STUDENTS AND STAFF 1971-1972
WAJOR U.S. CITIES (CONT'D.)
AMERICAN ' o : SPAN, SURNAMED
INDIAN BLACK ORIENTAL AMERICAN OTHER TOTAL

CITIES . Mo, § No. o, ! ho. § ho.
JERSEY CITY, N.J.

Students 2 0l 54 454 28 0.6 6,906 1.9 13,912 36.0 38,616
s ANGEEE(S:ME:UF 0 U143 2 0l 20 2 1,424 84.4 1,68
Students 1,341 0.2 ‘ 156,600 25,2 2,0 3.4 14,109 BY 295,303 42,3 620,659
MEMPHISTQ;‘E:];“ 25 0l 3,382 14,5 L3 5.0 660 2.',8‘. 18,008 77.5 2,316
Students B 80,158 51.8 m ol . 48 * 58,309 42,0 138,74
" :tgét;gis(z) e 0 2,310 4.9 2 ! 2 * 3,18 511 5,529
Students 2% 0. 63,826 26,4 5% 0.2 60,210 4.9 I‘I6,939 4.4 241,809
MILHAUKEE“:?;S 1 2,089 22,2 im0l 502 5.3 6,791 12,3 9,396 -
Students m 0.6 38,060 29,7 09 0.2 4,460 35 84,306 65.9 121,986
Bl Tzzzhers 0 792 148 0 0.4 26 0.5 4,512 84,3 5,350
s A : ‘ ‘ n
Stuents ¢ 0,55 4.7 TR 70 B3 2 6,28 ;.
- T:a;:hers 0 93 41,0 0 0 1,416 53.0 2,399
y Medo
Stugents PT 5,136 7.3 16 0,1 1,9 - 153 9,638 12,3 78,492
» w::;;ha[: 0 1,573 39.4 03 130 33 2,28 5. 3,996
' [ ' |
Students o 7,504 74,6 W0l ool ,622 1.6 4,53 2.6 103,839 - ?
" YOR;“;E;?ORK | 2,262 5.3 6 0.2 13 0.3 1,669 42,2 3,951
)
Students o ! 405,177 36,0 20,474 1.8 298,903 26,6 400,495 35.6 1,125,449
OAKMNDTeéxt?;S B 4,884 6.8 4} 04 1,29 22 49,404 80,6 55,188
) . .
$tudents N 39,121 60,0 5986 6.1 . 5,412 8.3 16,048 24.6 65,189
PHlLADEI;:{:;er;A f 02 15 29,6 107 4.2 58 2.3 1,620 63,7 2,505
) The -
Students 3 173,814 61,4 0 . 9,550 34 99,541 35.2 282,965
PITTSBU;(?:Ch:;s 0 4,000 337 0 0 1,895 66,3 11,899
» Ty . '
Students ’ (VR 29,24 4.8 19 0.3 120 0.2 40,484 57.8 70,060
. Lw}'gac:‘grs . 0 517 15.8 502 2 0.1 2,741 840 3,265 -
L] ’ »
Students Mo 0.l 72,609 66.8 9 0.l i) 0.2 632 1.9 105,617
o FRA;S?;SSHCA | 2,18 53,1 9 0.2 ' 5 0.l 1,622 46.0 3,95 ‘
’ L]
Students 49 0.3 25,055 30.6 19,008 23.3 "5 14.0 26,061 3.8 81,910
Teachers 0 0.2 9.8 8.4 Y 93 4
WASHINGTON, D.C. ' | J
- - Stugents 19 133,638 95.5 9 0.4 818 0.6 4,928 3.5 140,000 B
Teachers 0 4,99 84,6 y 1 0.l 25 0.4 875 14,8 5,902
Tless than .18,
(2)0ade County,
' q Source: Dlrectory of Publlc Elenentary and Secondary Schools In Selected Districts: Erroliments and S'raff by Raclal/Ethnle Group, V:ff
EMC ‘ Fall 1972, Report OCR 74-75, ‘ 17
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Roc i . Figure | -

PERCENT MINORITY STUDENTS AND PERCENT MINORITY TEACHERS
MAJOR U.S. CITIES — 1972
(REGRESSION LINE)
% MINORITY TEACHERS = -13.42 + 0,83 (% MINORITY STUDENTS)

% MINORITY TEACHERS

100
90 o
WASHINGTON D.C. &
80
70 /.
@ GARY
ATLANTA @

60 BALTIMORE @
o
| NEW ORLEANS

ST.LOUIS @ /

/

50 BIRMINGHAM @

DETRODIT

MEMPHIS
° JACKSON, MISS, @ NEWARK

40 MOBILE® CLEVELAND 'CHICAGO
HOUSTON @
° . @ OAKLAND o
PHILADELPHIA . o
ALLAS

30 DALLAS @

JACKSDNVILLE @ /o MIAMI
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MILWAUKEE

COLUMBUS ° © PITTSBURGH @ JERSEY CITY

10 yd QBUFFALO Y nEw YORK CITY
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0

0 10 20 30 40 50 60 70 80 90 100
% MINORITY STUDENTS -

SOURCE: DIRECTORY OF PUBLIC ELEMENTARY AND SECONDARY SCHOOLS !N
SELECTED DISTRICTS: ENROLLMENTS AND STAFF BY RACIAL/ETHNIC GROUP,.
FALL 1972. REPORT DCR 74.5.
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Table V
MINORITY STUDENTS AND MINORITY “T‘EACHERS

IN NINE MAJOR U.S, CITIES
HAVING 60-70 PERCENT MINCRITY STUDENT POPULATIONS

CONCENTRATION

| | INDEX OF
| MINGRITY TEACHERS

MNRITY  MINORITY S MINGRITY  § MINORITY  TOMINGRITY .+ RANK

STUDENTS  TEACHERS  STUDENTS  TEACHERS STUDENTS*  ORDERM™
Baltlnore 9,50 415 693 5.3 “ 4.8 |
Chicago W% 8,6% 692 3.6 YR
Detroit 19,9 472 695 8.0 3.9 3
Jackson 972 61 6.0 2.) 3.6 Y S
Jersey City H ‘24,704 263 64,0 15.6 | R ‘8 :5
New York w6 6 1.4 o9
Philadelphlal U 4006 648 3. 2.9 6
$t, Louis 72,95 2,143 | 69,1 | 54,0 02
G Fracisco B,95 Al 92 2 0.1

Source: Direéfory of Public Elementary and Secondary Schools in Selected Districts:
&mHmMsmdﬁﬁfWRthﬁMkaw,%H,DH.waf%RMJi.

The concentration Index value for each clty was arrlved at by way of the following two-step .

process: {1} %:gg;m ::Zgzzg =X @ 7)7575& concentration index value. The lower e

~ this value, the greater the disparity between 9 minority teachers and % minority students,

™| < the city with the least disparity between % minority teachers and % minority students;
9 = the city with the greatest disparity between § minority feachers and ¢ minority students,
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that 1,787 NTE teachers (l.e., 70 percent of all NTE teachers) hired under
the provisions of the ﬁecenfralizafion'ggw have lost their jobs. (See.
Tabie I11.) Among high school| teachers, guidance counselors, assistant
principals, and other types of professional persornel, layoffs have hit
those who were hired even eérlier than I973. In the case of guidance
counselors, for example, layoffs have eliminated those hired after October

1970.

By following the principle of "last~in, first-out" (LIFO) layoffs, the
school system wlll undo the first real progress It ﬁas made in the area of
equal employment opportunity and sfaff'1n+egra+lon. Aifhough the exact
numerical Impact of senlority system layoffs is Impossible to calculate
at this time, we do have accurate data for certain cohorTs within the total
teacher population. We know, for example, that although minority group
Teachéré constitute less than 13 percent of all teacherc In the New York
City public schools, they represent 40 percen+ (i.e., 718 teachers) of the
|,787 NTE teachers who have been laid off and 27 percent (l.e., 2,052
teachers) of the 7,600 regular substitute teachers who were not reassigned

at the beginning of the 1975-1976 school year.

(A
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Table VI

ETHNIC CENSUS OF NTE TEACHERS LAID OFF AND
REGULAR SUBSTITUTE TEACHERS

NOT REASSIGNED, 1975-1976*

MINORITY OTHER

) NUMBER-  PERCENT ~ NUMBER - PERCENT _TOTAL
NTE 718  40.0% 1,069  60.0% 1,787
Regular Substitute 2,052 27.0 5,548  73.0 7,600
TOTAL 2,770  30.09% 6,617  70.0% 9,387

The bald fact iIs that a substantlial and disproportionate percentage of
minority group personnel have been discharged since they are among the

least senior employees In the school system.**

To a great extent, changes In the employment profile of +he New York

City public schools -- and a rather vigorous debate on whether these changes

*Source: Director of the Offlce of Personnel Data, Research, and
Reports, Dlvislon -of Personnel, New York City Board of.
Education, October 1975. The data here are based on
interviews of NTE appointees and a study based on a
random sample of regular substitute teachers during

the 1974-1975 school year.

**Though‘nof immune to layoffs, many Hispanic teachers who recently
lost their jobs either have been or shortly will be rehlred to staff
billngual education programs which are required under the provisions
of the Consent Decree In ASPIRA of New York v. Board of Education.
Although this represents a form of rellef for Hispanic personnel,
it ralses two anclllary "layoff" issues: ) "rehlring" Hispanic
personnel, but only under the condition that they teach in bllingual
programs may itself be a form of discrimination; 2) retaining His-

~panic teachers increases the layoff burden on other minority group
personnel, and increases tension between Hispanic and non-Hlspanic
minority personnel. :
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Table VI

ETHNIC CENSUS OF TEACHING STAFF
NEW YORK CITY HIGH SCHOOLS
1970-1971 AND 1973-1974

SPAN. SURNAMED | TOTAL

HIGH SCHOOLS BLACK AVERICAN ORIENTAL ~ TOTAL MINORITY OTHER NUMBER B
No. % No, % No. % No. % No. -
ManhaTTan - . | | | |
1970-1971 192 7.0 0N 2.6 21 1.0 290 10,6 2,452 89.4 2,742
1973-1974 200 7.0 N1 4t 47 L6 365 12,8 2,49 67.2 2,861
Bronx - ‘ B
1970-1971 145 5.7 56 2.2 |- 202 7.9 2,358 92.1 2,560,
1973-1974 199 6.7 25 4 285 9.6 2,684 90.4 2,968
Brooklyn | . - | il
1970-1971 194 3.6 im0 0.2 240 45 519 9.5 530 %
1973-1974 261 4.6 B3OS 15 .3 962 5295 9.8 5,642
Queens | o |
1970-1971 131 3.7 0.9 1 2 168 47 - 3,373 9.3 3,541
1973-1974 125 3.1 7.9 18 .5 180 4.5 3,806 9.4 3,987
Richmond o | . | 24
1970-1971 13 2.2 3000 0 0 6 2.7 569 97.3 585 X
1973-1974 16 1.9 o4 0o 0 19 22 g6l 97.8 860 :
Total NG | o o
1970-1971 675 4.6 197 1.3 85 .3 %7 6.2 13,871 93.8 14,788 - >
1973-1974 802 4.9 30 1.9 9 .6 |19 7.3 15,140 927 16,339 . g
T
2:} Source: Baslc Educational Data System, State Education Department, STaTe of New York, . ;Q
| The 1973-1974 +lqures have been adjusted upwards to 1003 totals based on a L

%%wmkofﬂehmMmsﬁﬁ
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Table Vill T

 ETHNIC CENSUS OF.TEACHING STAFF " .
NEW YORK CITY SPECIAL SCHOOLS
1970-1971 AND 1973-1974

~ SPAN. SURNAMED " | ©TOTAL

SPECIAL SCHOOLS BLACK AMERICAN ORIENTAL  TOTAL MINORITY: OTHER NUVBER
No. P N, & No. ¢ No. P Mo, b
Manhattan | ) _—
1970-1971 45 10,4 3 J | .2 49 11,3 385 88.7 434
1973-1974 92 12,5 8 1.0 d 6 1. 617 85.9 131
Bronx |
19701971 48 36,6 0 0 0 -0 48 36,6 83 63,4 13
1973-1974 908 40 0 60 21.2 225 78.8 283 .
Brook!yn | | . L
~1970-1971 32 U4 | N I . 34 25.9 97 4. 131
19731974 82 2.6 32 N 86 29.8 199 0.2 285
Queens ' ‘ , ‘ | o
19701971 18 . 19.2 N 0 0 19202 15 198 0 g9
1973-1974 ZAN F N J 0 0 26 163 - 13 837 160
Richmond v .
1970-197| 552 0 0 0 0 552 c %5 948 58
- 1973~1974 5 4.9 329 0 0 818 s % 92.2 103
Total NYC | ~
1970-1971 146 17,2 5 b2 551840 6% 82,0 - 48

1973-1974 265 168 16 1.0 33 ‘284 S8 1,282 81,8 ,5%7. .

Futu

Source: Basic Educational Dafa'SysTem, State Education Department, State of New York,

The 1973-1974 flgures have been adjusted upwards to 100f totals based on a y
928 sample of the teaching statt, |

’

Aruitoxt provided by Eic

ERIC




Table IX

ETHNIC CENSUS OF TEACHING STAFF
IN NEW YORK CITY COMMUNITY SCHOOL DISTRICTS
1970-1971 AND 1973-1974

: SPAN, SURNAMED o TOTAL
BLACK AMER|CAN CRIENTAL TOTAL MINORITY OTHER " NUMBER

No. { No, 7 No. ¥ Yo, ' No, '

YANKATTAY
gISTRICT | |
|9;o-|97| TR 0 18 1.5 w70 1,037 93,0 1,115
1913-192¢ 0 4 65 6.6 6 1.7 2f 123 7% 817 985
DISTR!CTZ
lg;°'l97t N2 52 4 61 53 156 124 1,105 616 1,261
1913-1974 5| 43 A 1T 6 5.6 138 115 1,057 88.5 1,19
D[STRlCT}
|g;o-|97| 1% 15.2 2] 6 .5 26 184 1,040 81,6 1,266
9319 210 %9 8.5 TR W 29.9 84 0.l 1,149
ISTRICT 4 -
1970-197, l63 126 130 2 .l 04 15,7 1,092 843 [, 2%
19731974 43 144 6 6.5 33 A 2.2 75 76.8 997
ISTRICT 5 .
1970-157 55 3.8 0 $ 03 559 31.) 023 623 1,462
1973-1914 54 45.2 8 1.6 03 89499 N 1,180
D|STRICT5 : :
1970-191 129 13.0 BO3E 0 1.0 m 118 87 82.2 994
1973-194 157 15.1 2 19 K 53 U MBS 1,036
10TAL MANHATT N
1970-193 LI 15,0 194 2.6 106 1.4 A 19,0 6,02 8.0 1,434
=19 g 17 054 22 e B3 4,80 4T 6,54
BRONX
gISTRICT 7 |
1970197 150 9.6 82 5.2 N 26 159 1,35 85.0 1,571
1973-1674 183 2.8 126 6.8 302 33208 1,13 78.2 1,436
|9;u-lg7| g 6.9 w22 302 159 9.2 1,560 90.8 [,713
1973-1924 68 9.6 Al $ 3 9 14.2 1,507 85.8 1,757
gISTRICT 9 |
l9;0-|97| 60 8.4 4 2.3 2 206 10,9 1,690 89.1 [,8%
1973-1974 25 153 14l 1.3 T3 “y 29 W N 1,932
gl STRICT 19

1 :g;g:g;: B2 703 2 2 o 32 1,212 %.8 1,314

) ST 1 5 34 2 1.8 43 85 54 1,486 94.6 1,572
1970-197 02 7.9 T 6 2 .2 N 8 1,i72..91.3 |,283
1973+1974 10 8.2 4 1.0 32 15 94 1,318 90,6 |,455
pISTRICT 13 - ‘
|9;0-|97| 190 9.6 036 § 2 24 134 1,706 86.6 1,970
1973-1924 2138 9% 59 2 0198 1,97 0.2 1,616
10TAL BRONY . ‘

El{llC 1970-197 B 1T 28 2.5 7.2 1,08 104 8,73 89.6 9,193

7191 po g0 w49 24

S

L1580 a0 M2 56

—-—G1=
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BROOKLYN
DISTRICT 13
1970-1971
1973-1974
DISTRICT 14
1970-1971
1973-1974
DISTRICT 15
19701971
1973-1974
OISTRICT 16
1970-1971
1973-1974
DISTRICT 17
1970-1971
19731974
DISTRICT 18
1970-171
1975-1974
DISTRICT 19
1970-1971
19731674
DISTRICT 20
1970-1971

1973-1974

DISTRICT zi
1970-1471
1973-1574
DISTRICT 22
1970-1971
1973-1974
DISTRICT 23
1970-1971
1973-1974
DISTRICT 32
1970-1971
1973-1974

TOTAL BROOKLYN

1970-1971
1973-1974

Table IX (Cont'd)
ETHNIC CENSUS OF TEACHING STAFF

N NEW YORK CITY COMMUNITY SCHOOL DISTRICTS -

1970-1971 AND 1973-1974

SPAN, SURNANED TOTAL
BLACK AMERICAN ORIENTAL TOTAL MINRITY _ OTHRR NUMBER
to. & N, 3 No. % b, 8 o, § :
51169 i1 ‘3 7 18.2 1,247 8.8 1,525
302 30,2 % 2.8 403 Mm% 865 6.7 1,298
15 7.8 0018 3 65 9.7 1,539 90.3 1,705
1% 8.6 233 Lo 120 1,33 8.0 1,572
229 0 1.4 2 XY 1,32 9.6 [, 456
50 3.3 6 3.0 2. N Y 1,435 93.6 1,533
216, 9 1.0 3.2 1.2 1,65 82,8 [,9%
35, 5 8 22 9 263 683 637 1,072
19 9.4 B .6 0 0 137100 1,22 %0.0 1,39
187 13.2 12 .6 5 00 14,4 1,26 8.6 1,42,
B 2] PR 0 0 R 30 1,02 1.0 1,083
1. 0 0 0 0 T 6 1,008 99.4 1,097
135 6.5 o7 3.2 0 74 1,880 9.6 2,031
10 7.6 ¥ 23 0 0 16 9.9 1,538 9.1 1,708
. Lo 2 3.9 1,34 99,1 1,397
07 6 L3 2 29 2.0 1415 %, | 445
014 §3 |l 5 1.4 1,39 98.2 1,419
2 1.8 32 | .0 5 1.8 1,352 9.2 1,377
33 0 0 0 0 I3 L7999, 1,182
2 1.0 0 0 0 0 2 1.0 1,202 99,0 1,224
A7 1.0 .9 32 24 15.] 1,318 84,9 1,552
2 19.4 842 303 m B, 8 762 1,145
130 9 7 3o 305 13,7 2,484 8.3 2,879
2 8.0 B4l TR 124 1,05 81,6 1,160
1,666 8.5 50 .8 20 180 9.4 17,70 %0.6 19,570
1,637 10,2 09 1.9 2 .2 193 123 14,074 87,1 16,047

L S
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Table IX (Cont'd)

 ETHNIC CENSUS OF TEACHING STAFF
I W SORK CITY COMAMITY SCHOQL DISTRICTS
-9 A 199U

SPAN,  SURNAMED ~TOTAL

BLACK AMERICAN ORIENTAL TOTAL MINORITY OTHER NUMBER
‘ No. % No. & No. § No. § N § :
QUEENS |
DISTRICT-24 ' o
19701971 B33 R 3 o3 B8 %3 96.2 1,001
1973-1974 51 3.0 9 T 5 5% A4 1,187 95.6 |, 241
DISTRICT 25 - | |
1970-1971 A2l S R S B | N X 1109 974 7 4139 -
19731974 % 20 T .5 2 22 oo 1,241 9.3 1,276
DISTRICT 2% |
1970-1971 920 |l 0 0 00 A 93 99 953
19731974 N 0 0 Eol TR 96 9.6 973
DISTRICT 27 » : |
1970-197) 7 53 TR 32 B 58 1% 942 |, 448
19731974 - 1.6 I 43 124 8.5 1,337 915 1,41
DISTRICT 28 |
1970-1971 0 144 TR AN 20 14.9 1,203 85,1 1,413
19731974 00 4T 113 7 5 25 16,5 1,19 835 1, %4
DISTRICT 29 o . ,
1970-1971 196 15.5 I 0 0 19 15.8 1,06 442 1,23
19731974 25 20 3 2 2 % 0.5 06 1.5 1,20
DISTRICT 30 | .
1970-1971 4 6 T .6 £ 52 1,19 %8 1,194
19731974 36 T 9 7 63 5.3 1% 447 1,197
TOTAL QUEENS : | | :
1970-197) 602 1.2 A3 7 2 63 7.6 1,768 9.4 8,411
19731974 69 1.7 7 n o % 8.7 8,034 91,3 8,603
RICHHOHD
DISTRICT 3| |
19701911 /I I A 32 B 16 1,72 %4 1,750
19731974 S N i 2 YN 1,91 97,6 |,988
TOTAL NYC
COMUNITY SCHOOL
31 oistwicrs |
0T 4,053 69 620 1.3 167 0.3 4940 105 4,9 8.5 . 46,918

19731974 4,51 10,6 o' 2.8 05 5% 159 M3 8. 4,14

Source: Baslc Educatlonal Data System, State Education Department, State of New York, The 19731974 figures have
been adJusted upwards fo 100§ totals based on a 924 sample of the teaching steff,

"
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are "right" or "wrong" -- have been stimulated by forces olitside of the

- school system, especially by the courts. In the case of Chance v. Board

of Education, for example, the federal courts ruled that the Board of

Examiners' procedures for Ilcensing supervisors were discriminatory

towards blacks and Hispanics. A similar court case, Rubinos v. Board of

Education, Is now in Il1tigation. fn Rubinos, the plaintiffs allege that
the Board of Examiners' teacher selection procedures also discriminate
against blacks and Hispanics.

Judicial Trends Regarding Equal Emp loyment Opportunity and Seniority
System Layoffs

" The Iegal and policy issues underlying the conflict between equal
emp loyment opportunity and senlority are very problematic. For example,
in passing Title VI, did Congress intend to promote the hiring of people
from minority groups only to have these new employees discharged due to
lack of seniority? Was it the intention of Congress to lock newly hired .
minorify personnel into a pattern of short-t+erm employment? The Unlted
States Supreme Court gave a partial answer to these questlons In the

landmark case of Griggs v. Duke Power Co. in 197]:

The objective of Congress In the enactment of Title
VIl is plaln from the language of the statute. I+
was to achieve equallty of employment opportunities
and remove barriers that have operated in the past
to favor an identifiable group of white emp joyees
over other employees. Under the Act, practices, pro-
cedures, or tests neutral on their face, and even
neutral in terms of intent, cannot be maintained if
they operate to "freeze" the status quo of prior
discriminatory employment practices.

33
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What Is required by Congress Is the removal of artificial,
arbitrary, and unnecessary barriers to employment when

the bairiers operate invidiously 1o discriminate on the
basis of raclal or other Impermissible classification.

I'f one fol lows the Supreme Court's reasoning in the Griggs decision, the |
Congressional intent underlying Title VII casts serious doubt on-the
legal ity of seniority systems Insofar as they operate "to 'freeze' the

status quo of prior dlscrlmlnéfory emp loyment practices.”

Since the application of the "last-In, first-out" seniority rqle for
layoffs clearly results in the ellminaflontof most galns In minority em-
ployment and staff Integration accomplished during the past several years,
Board of Education members are Increasingly being asked "what policy and
social purposes are served by the senfority system." Seniority has'long

been championed by working people, and the unions which represent them,

for three main reasons:

) seniority offers employees an Impartial
substitute for arbltrary management decisions
and favoritism; R '

2) seniority glves unions a method of resolving .
disputes among thelr members, and hence prevents
an ad hoc preference for cne member's grievance

+ * . over that of another;

3) senloflfy provides employees with a basls
for predicting their future employment position
In terms of promotion and transfer, and offers

+hem a certaln measure of protection against -
layoffs. s

The first two purposes served by seniority are reasonable and-valid

under the provisions of Title VII and the Griggs decision. The validity

34
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clear and convincing evldence that recently hired minority .group emp l oy~
ees have sustained personal injury as a result of.their employer's prior
discrimination. According to the courts, ordering a remedy in the face

of anything short of "personal injury" would constitute unlawful prefer-

ential treatment of minorlty group employees.

In cases Involving publlc sector employers, the courts have been some-
what more lenient in granting remedies to recently hired minority group
employees facing layoff situations. When granted, these remedies have
~ followed no over-arching rule, but rather have been Ta[lored to fit the
unique set of facts assoclated with the parficular case. Even in the
public sector, however, +he courts seem to be aiming towards the sfricf
requnremen+ of "personal injury" now prevalent in the private sector
layoff cases. In addition, since remedies ofTeA ...... Involve an extra.ex-
pense for the employer, the courts are beginning to show a special

concern for the financial burden which such remedies place on the tax-

paying public.

Litlgation Involving the New York City Board of Education

The legal issue of equal employment opporfuhlfy versus last-in,

first-out layoffs has recently been brought home +o New York City, in

fact, to the Board of Edgcafion's doorstep, as part of Chance v. Board

" of Examiners, an extensive lawsuit which has been in litigation for five

years. What began as a case. in profésf over the discriminatory nature

of tests used by the Board 6f Examiners to qualify school supervisors,
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has recently become a fight to retain those black and Hispanic supervis-
ors hired since the cessation of the discriminatory testing procedures.
On February 7, 1975, Judge Tyler of the District Court for the Southern
District of New York modified the strict }IFO layoff system that had
previously been used for supervisors in the Mew York City public school
system. Judge Tyler's order stated that the percentage of black and
Hispanic school supervisors who can be excessed orvlaid off shall not
exceed the percentage of black and Hispanic supervisors presently inr

the school system.

The impetus for Judge Tyler's order was the court's prior finding
that "the examinations and testing procedures prepared and administered
by the Board for the purpose of determining which candidates will be
licensed as supervising personnel have the effect of discriminating
against [bJlack and Puerto Rican candidates.” Given this fiﬁding, the
race-proportiona| excessing and layoff scheme ordefed by Judge Tyler
thus represents an attempt to remedy past "wrongs" suffered by minority
group supervisors as a class. Alfhough Judge Tyler concluded his order
by stating, "To the maximum extent possible, this order shall be construed
consisfenfly with alf other relevant laws, contracts, policies, by laws,
and agreements ...", the fact is that this order constitutes a situational

abrogation of LIFO provisions in the State Education Law* and in the contract

"Section 2585(3) of the State Ecucation Law reads:

Whenever a board of education abolishes a position
under this chapter, the services of the teacher
having the least seniority in the system within
the tenure of the position abolished shall be dis-
continued.

(W
-
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between the Board of Education and the Council of Supervisors and

Administrators.*

An appeal of Judge Tyler's order Is presently being considered by
the United States Court of Appeals for the Second Circult. Among other
things, the appellants (i.e., the Board of Education and the Board of
Examiners) have ralsed the Issue of "reverse discrimination.”" They note,
in their brief, that Judge Tyler's order offers relief to minority group
'supervisors as a class, In spite of the fact that many members of this
class, because of age, would ﬁo+>haVe achieved elligibllity for supervisory
positions when the discriminatory examinations were being used. In other
words, the appellants claim that unlawful reverse discrimination Is the

result of awarding "super-seniority" rights +o members of a class who are

too young to have sustained "personal Injury."¥¥

Although a decision from the Court of Appeals Is imminent, nelither the

attorneys for the plaintiffs nor those for the defendants are willing to

*In part, Article VIl L. of the Board of Education - Councl| of
Supervisors and Administrators contract reads:

¥ a clty-wide excess condition causes a layoff of

staff in any licensed position, the provisions of

law will be followed to determine the staff member

+o be lald off, without-fault and ‘delinquency with

the understanding that said member of staff is to be
placed on a preferred list. Such excessed staff member
shall be the last person appointed in Iicense on a city-
wide basis. - Co . .

**prior to Judge Tyler's order, the Board of Education actually proposed
(in a letter from Leonard Bernikow, Assistant Corporation Counsel to
Judge Tyler, dated January |, 1975) granting "super-seniority," but
only to those who suffered "personal injury" due to a previously
discriminatory examination. ' - :
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speculate about whether Judge Tyler's remedy will be sustained, modified,
or overruled. In this case, the attorneys' reluctance to speculate is

not simply a matter of dlscfeflon; the fact is that the law vis-a-vis
public sector layoffs and equal employment opportunity is In an unsettled,

unpredictable state.

Regardless of the final disposition of the Chance |it+igation, the
Board of Education faces still more minority group employee pressure’.
wlth regard to equal employment opportunity. In a case which Is presently

" pending, Rubinos v. Board of Educatlion, the Board of Examiners' teacher

selection procedures are under fire as being discriminatory towards blacks
and Hispanics. |f the plaintiffs are successful in Rublnos, they are likely
to follow the example set by black and Hispanic supervlsofs by seekihg;Fé-

|ief from the court In the area of layoffs.

Very recently (September 30, 1975) two additional suits related to equal
emp loyment opportunity and seniority-based .layoffs were brought against the

Board of Education. In both suits, Community School Dléfrlcf No. 5 v. Board

of Education and Efferson et al. v. Board of Education, the plaintiffs have

challenged the Board's contractual ly established policy of last-In, first-
out layoffs on the grounds that I+ unlawfully discriminates against minority
group teachers hired by community school districts under the "NTE provisions"

of the Decentralization Law of 1969. Among the allegations made by plain-

tiffs In support of their challenge are the following:

X
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1) Children In the public schools have a right to
be taught by an integrated faculty. The creation
of such a faculty and the redress of past dis-
criminatory hiring practices made avallable under
the pecentrallzation Law are sound educational

Practices.

2) As a result of last-in, first-out layoffs ordered
by +he Board of Educatlion, nearly all NTE teachers
throyghout the school system will. lose thelr jobs.

3) The pecentralization Law vests In community school
boards the power to determine whether to hire, ex-
cess or layoff NTE teachers. The Board of Education
cannot selze this power from community school boards,
nor can It attempt to control thelr exercise of this
power through a collectively bargained agreement.

4) The disparate Impact of the proposed layoffs on NTE
teachers a) would, because It constitutes a viola-"
tion of the 1964 Civil Rights Act, glve these teachers
an Impetus to sue community school boards and the
Board of Education, and b) would violate Executive
Order 11246 requiring staff integration on programs
operated with federal funds.

A fac+or which. figured prominently In the disposition of the Chance
c85€ Wag }he Plafn+lffs' presentation of persuasive statistical back-up

data. Quite llkely, thls same factor will be given serious cons I deration:

py The courts. In the cases of Rublinos, Community School District No. 5,

and Eiigségg; The |egal ramifications of such data are ominous for the
poard, espec'a||y, for example, 1f presented In terms of the ratio between
minority ieachers and minority students In the New York publlic school sys-
tem (Seg Taples IV and V, and Figure |). In many previous equal employment
0PP°r+Un]+y cases, great statistical disparities (e.g. between minority
grouP mempers In the work force and those In the general population) have
stood ag Eﬁlmé_igglg.evldence of discrimination. .In such instances, the

. purden o disProving discrimination ‘has™fallen on the defendants.

49



~26~

. dEN,

-

QIQEE—EQEEE\QI Pressure on the New York City Board of Education

EXPressiong of deep concern regarding the Inequitable Impact of |ast-
in, first-out tsyoffs on minority group personnel have not only come in
the form of jay suits agalinst the Board of Education, but also have been
expressed by'fop—levej managers of the school system's programs. In August
of 1972, for example, the Dlrector of the Bureau of Educational and Voca-
tional G“idaHCe, expressed concern in a strongly worded letter to +he
Execu1Ve Dirgctor of the Division of Personnel. This letter began with
the following agmonition:

From all the Information received thus far, 1+
S€ems clear that a substantial number of guidance
COunselors may be lald off. May | urge In the
STrongest possible terms that actlon In this matter
€ deferred until all possible alternatives have
been explored, including changes in the by-laws
@nd/or possible amendments to the State Education
aw, .
If cQunséIors are laid off In reverse order of
Sehiority ... all our efforts to recrult black
and Hispanic counselors durlng the past few
Yeéars ywould come to naught, because these would
be the first to be laid off ....

Among NeW,Ydrk City's community “school districts, the reaction against
lagt-ins firstogut layoffs has been even stronger. Dismayed over the de-
VastatiNg impact of seniorlty-based layoffs on recent efforts to bring
Wyt staff integration and qdalify education, the Superintendent of
D|s+r15+ No. 5 gent the fol lowing memorandum (dated September 4, 1975)

Yo the Chalrman of Community School Board No. 5:

41



27~

’
~

Sir, may | agaln request that we seek an Injunc-

+lon to prevent the Implementatlon of the Central
Board's excesslng guidellnes relative to teachers and
guldance counselors.

At present, approximately |1% of the professional
staff (clty-wlde) Is black; In our dlstrict, since
decentrallzatlon, we have a weil Integrated staff
(60% white, 40% black). The effect of the excess-
‘Ing s that we may go to 90% white and 10% biack
-- loslng not only our black teachers, but our
flexIble young teachers. They, most Ilkely, will
be replaced by the same teachers who fled thls
district flve to ten years ago.

¥ an Injunctlon Is not the way to go, then perhaps
we should Inslst that the Issue of the retentlon of
black teachers be an Issue In the current negotiatlions.

Perhaps we should Investligate to see If any H.E.W.
guldellnes are belng vlolated.

Certalnly we should move before the excesslng Is
finallzed.

Eleanor Holmes Norton, New York Clty Human Rights Commlssioner, has
brought external pressure 1o bear on +he Board of Educatlon. On November

25, 1974 she addressed a letter to the heads of all clty agencles whlch

stated In part:

City agencles, as a result of economic measures
deslgned to reduce escalatlng clty ccsts, may be
requlired to reduce staff by layoff ... We have
advised the Mayor and Indlcated to him that we
would be advlislng you of ways to avold legal dif-
fleultles that could arlse under federal, state,
and clty antl=-discrimination laws ... Recent
court declslons and the guldellnes of the federal
agencles from whlch the clty recelves funds, may
subject the clty to legal Ilabillty If layoffs
have a dlsproportlionate racial Impact ... The
Adminlstrative Code, state and federal laws and
regulatlons regarding discrimlination In emp |l oyment,
require a close look at the extent of layoffs on
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equal employment ... We are concerned that econo-

mic measures which the clty may be forced to take,

not erode the substantial advances the city govern-

ment Is already making to afford equal employment

opportunity.
This letter represents yet another type of pressure which the Board of
Educatlon must bsar: Intervention by another branch of government. Once
agaln the Board Is belng urged to avoid retreat from recent advances in
the fleld of equal employment opportunity. And once agaln, the Board is

" belng asked to achieve layoffs in a manner which has the least possible

Impact on recently hired minority group personnel.
Conclusion

In toto, the New York City Board of Education Is caught in a web of

fiscal, legal, management, labor, and governmental pressures with regard
to the conflict between last-in, flrst-out layoffs and staff integration/
equal employment opportunity. The Board must not only contend with these
Internal and external pressures in order to resolve the present conflict,
but also must anticipate future problems in order to avoid losing its
policy making prerogatives to the courts. |In +he Chance case, for example,
although the courts have no particular expertise in school system matters,
they have dictated the resolution of the controversies. The Rubinos case

could well be a repeat performence of Chance.

The courts may eventually order changes in the seniority rules spelled

out in the contract between +he Board of Education and the Unifed Federation
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of.Teaéhérs,* and In Secflonw2585(3) of the Educatlion LaW'of'New;YOrkv'
State. The courts havé intruded dn such rules and laws in the pasfl Al-
though these changes may be necessary in order to Implement Title VII of

+he 1964 Civil Rights Act, If they are court-mandated rather than negotiated,
they could easily lead to considerable conflict between minority and non-
minority school personnel. The facts of the present situation Indicate

+hat conslderation, action, and leadership by the Board of Education is

necessary at this time.

RECOMMENDAT [ON_#1

Upon the exhaustion of preferred ellgible lists In license areas where

+here were layoffs during the 1975-1976 school year (tncluding personnel

who were nomlnated by community schodl districts during the spring of 1975
under the two alfernaflve methods of appointment to positions effective
September 1975), or upon requests for the appolntment of teachers In li-
cense areas where layoffs did not occur, pedagogical staff needs for school
years l97é-l976 +o 1977-1978 should be met by drawing personnel from é
list of regular substitute teachers. This list should be composed of allb

Individuals who recelved assignments as regular substitute teachers during

In part, Article IV F7 of ‘the Board of Educaticn-United Federation of
Teachers contract reads:

If a clty-wide excess condition causes a layoff of
staff In any llcensed position, applicable provislions
of law will be followed to determine the staff member
+o te lald off, without fault and delinquency with the
understanding that sald member of staff Is to be placed
on a preferred list. Such staff member shall be the
last person appointed In the license on & city-wide

basis.
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the 1974-1975 school year. Order of appointment from this Iist should

be based on satisfactory regular substitute service (within |jcense area
only) accrued since September 1972. For individuals who appear on this
I'ist who previously worked elther as Educational Associates* or Auxiliary
Trainers, ** service accrued In such positions (but not exceeding a total
of three years) should be counted for the purpose of calculating substi-

tute service.®**

RECOMMENDAT ION #2

_.As an alternative to Recommendation #1 (or in comblnation with
_Recommendation_#l.where”feasible),uThewBoard'owaducaTIon“should'submif””””'"
to the New York State Legislature, the following amendments to section

2590-j of the State Education Law:

1) Any contrary provisions of this chapter notwithstanding,
appointments of persons to vacancies In the schools of the

Clty of New York shall be made In the following order:

Educational requirement: 60 semester hours of approved col lege courses
and two years of experience as an Educational Assistant, or 90 semester
hours of approved college courses and one year of experience in the
program. .

**Educaflonal requirement: 60 semester hours of -approved college courses
and three years of experiénce as an Educatlional Assistant or Educational
Assoclate, or both, or 90 semester hours of approved col lege courses and
TWo years of experience in the program.

*There Is a compelling economic reason for counting a teacher's former
paraprofessionai experience in these two categories. Since the Board
of Education subsidlzes paraprofessionals to upgrade thelr skills
through teacher training programs, the Board gets & return on this
"Investment in human capital™ only insofar as these personnel remain
employees of the school system.

* %
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(a) Persons on preferred ellgible |ists established
in accordance with section 2585 of this chapter;

(b) persons on eligible lists who served as regular

substitutes In the subject of the list continuously
 from the full term of 1973 through and includln

+he spring term of 1975; ‘

(c) persons on eligible lists who served as regular

: substitutes In the subject of the ilst for any
+wo semesters between the opening of school In
September of 1973 and the closing of school in
June of 1975; '

(d) all others, as prescribed In this chapter.

Appointments under (a) and (b) above shall be made in the order
prescribed In subdivision 10 of section 2573 as If the persons covered

by those paragraphs Eéﬁ?ééga;;am¥ﬁéwéﬁ¥iFé“TTé¥é:”MM'nmmwwmm‘”'

2) All existing eligible Ilsfs shall remain ln_force and

effect for a perlod of elght years.

RECOMMENDAT ION #3

In accordance with federal regulaflons,* +he Board of Educafion'should
direéf each community school district to prepare a comprehensive plan for
improving staff Integration in iig schools. The Board of Education should

also prepare such a plan for all schools under Its administrative Jjurisdiction.

Af+er the recall of all regularly appointed teachers laid off during
+he 1975-1976 school year and the reassignment of all regular substitute

t+eachers who worked during the 1974-1975 school year (via implementation

*T1tle 41, Chapter 60, Part 60-2 of the Code of Federal Regulations

requires federal contractors to file "affirmative action compliance
programs." Under these regulations, +he Board of Education Is a
federal contractor.
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of Recommendation #1), +he Board of Education should permit al| commun ity
school districts, high schools, and special schoecls to meet further peda-
gogical staff needs by hiring qualified personnel 1) who have passed the
National Teachers Examlnafloﬁ within the pésf ftwo years at a pass mark
equivalent to the average pass mark required of teachers during the prior
year by the five largest cities In +the United States which use +he National
Teachers Examination as a qualification, or 2) whose names appear on an
appropriafe.eligible list, to serve in 50 percent of the vacant positions
in all schools not presently eligible for NTE and "out of rank order"

appointments.

-

RECOMMENDATION #4

The Board of Education should seriously consider granting "performance"
or "competency certificates" +o pedagoglcal and supervisory personnel who
Possess, and have objectively demonstrated special skills 1) In the area
of educating children wi+th special educational needs; 2) required for suc-
cessful work .in non-tradit+ional education programs (e.g., open classrooms,
prison schools, alternative schools, specially funded remedial reading
and mathematics programs, etc.). In making personnel declsions based oﬁh
senlorify;§where two teachers (or supervisors) have equal service but only
one holds a "performance certiflicate," preference sﬁould be awarded to

the teacher (or supervisor) holding the certificate. -

=2
-1
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1. TITLE VIl OF THE 1964 CIVIL RIGHTS ACT

_ Seniority sYsTems are a touchstone of the American employmenf system.
They are symbols of job security for workers and of employee security for
emp loyers. Yef, beginning with the Congressional hearings prior Tq the
passage of the 1964 Civil Rights Act, seniority systems have become the
subject of vigé}ods debate and exTensive litigation in'+he fedéfal coﬁrfs.
The orlginal questions with respecf to seniority, which were asked during
t+he 1960s' economic boom, dealt with the relationships among hlrung, pro-
motion, and deparfmenfal versus planfwide senlority systems. The present
-"economic~recessionmhasjcreafedwawshiffﬂlnwfocus~#o~+he~re]afionshipﬁbefwean
layoffs and seniority systems. |In order to understand the reasonihg under-
lying court decisions with regard to layoffs and seniority, it is first

necessary to examine the legislation which has beeh at the center of so

much controversy.
Title VIl of the 1964 Civil Rights Act provides in part:

Notwithstanding any other provision of this title,

it shall not be an unlawful employment practice for
any employer to apply different standards of compensa-
tion, or different terms, conditlions or privileges of
employmenf pursuant to a bona fide seniority or merit
system ... prOVIded Thai_guch differences are not the

result of an intention to~ dlscrumina1e because of race,
color, sex, or national orlgln iee

wWhile this section originally applied only to private employers, the
1972 amendments to the 1964 Civil Rignts Act extended the coverage of the

act to public employers. Since literally all employers in the U.S. are

4

48



L, .I'H;
. a ﬂguag .nd i .
subject to the by, 12 Nogome ISt of TS gL nded meaping

rong 5 .
ful, o ngres l :
would be help unf Viy, COMTESS i po5elY Qaye this section

uene$
\/39 %a

th A
. P4y . 40 N . ndi
fouchy seniorl™’ ig e cour® St ighf TPt on of Congressional

. . n'f' ' r‘ln i .
a certain amoul’ q prefer 9 tg jeav® lr”“5r~pre"'a+'°” of the

. . l rom 1\ 'e - . .
intent can be 9°Sy 4 f he act'® gls'aﬁ\/e hlsfghy.

e pighty s Suy. | ‘
In 1963, TM% Cqyit 77 % g1 %% PUbjgred T Oven 500 hours of debate

lo er 'T ed i
on the Senate f1o0. ,ff "y pas®™" N g HOUSE: of popresentqyjyes.

. he s1es> i ¢ i ‘
During one of TNe¢ deb sgn. pill D'*Ma-’ stateq +hat Title y| of
o orgsn\
u

. th : or
the bill was 8 T'hg g 1 zed 1277 Ang ould UNder e the vegtad

) . resp .
: ] ri this ‘
rights of semow ‘l‘\,. 'ﬂ,.,»—«ﬂ"-"\%se 1’0/"_“—_\,“ Qharge’,,,T?,q"“sfice VDeDarmenT

e e e e s e .,,—‘ ."’\‘ ,_W_,,"'—/’.‘ ich \F \A‘"u___-”// e e -
prepared a memora'\qum wh i“cr manager Q'erk'(o"Pa') asked' to be' pub-
. al : :
lished in TheW‘\\org‘
| ‘ X ulg X
Title 1 "% o effe nior; ,
ver 1o Vi timhaye M ot ., 5€ I+, rights
exls‘:':gg at ’fg:rgai§ i‘\ll'e’rakfiaiifetgn If,-f-;:gr‘ e;al:ple,
a col T % ive Z¢s, tying cofl rovid®® That o the
event OF % of aed gpo Were 1OV Tyast - 1N
; tay SUQpNge W, i ed us+ be
laid Off sirsty TH‘? eepro‘“%?n woﬁd not be ::’:fec‘l'ed
in Thes Vst b OWihQQ vile r'iﬂ'ﬁ oyl b€ Trug even N
the SO whel®s thel vo diSEl i Mation PO 4o e ef-
fect YD Sate GogrongMties Wy (| Worker® 129 mg g se-
”i?r;n;$Tha” Zéed on Tit iolol Is direc:red At gis~
crim i b s cqfClt, g
na‘l’iona! gr;igiﬂ‘ Y} facer fec'f'ly relid that Q:,nor
e

of is pe W
- NI Pied 3 Chy le for Prg%ﬂon
'es 8 is HIOW

worker” 'v71 7d _iab -

becaus® \ Iar o5t oli de senlom*“ce

man oo S 1905 of AY" e 17 op Dejng 91T Imipred
N el ion SOyrss
Tigy 180,01 2= '%crim.ﬁafhgy i+ would be y Towtul
under la V righ1\ &UT, ‘DU”"‘ thinary SQ, assum'ng

e
Tha"’ S nIQri’inch‘Ngg weré

R ury re n o

T'meddno;“g W ot asiQhoes Wse TEQT Mred:c_r s r;gh‘rs
would g be 5 and s Trga"islhg of foou T Title
Al der loyefy ot \dbor 2 imin Mions T N Simp!Y

be un o 3 du’r rac?\ Q disc'ffera$e agaln. NeSroes e~
Causefab]\?heir 5en'Q\¢\f\nY : lh‘l’S Snees in bea‘i‘ ent b2sed
on €s d lShe ﬂo‘l’ ) I*Y rlg n Ould nOT e dsed on
race an Would - A forbidde by +he title |




35— ,
:
[ dANe

Subsequent to the publication of the Justice Department memorandum,
Sen. Dirksen (R.,111.), in-the midst of an attempt to amend the bill into
a document which would pass the Senate, questioned Sen. Clark with respect

to his interpretation of Title VII:

Question. ... Normally, labor contracts call for "last-
hired, first fired." If the last hired are Negroes, is
t+he employer. discriminating if his contract requires they
be first fired and the remaining employees are white?

Answer. Seniority rights are in no way affected by the
bill. |If under a "last hired, -first fired" agreement a
Negro happens to be the "last hired," he can still be
"first fired" as long as it is done because of his status
as "last hired" and not because of his race.

" While the Justice Department memorandun and the Dirksen-Clark dialogue
have often been cited by those affémpfing to prevent cduff interference
" with seniority systems, two boinfs mus+ be made concerning this Iegislafive> '
history. First, Congress?onal hearings and debate occurred at a time when f‘
Title VI contained no specific provision regafding seniority systems. Second,m

since the case of Quarles v. Phillip Morris, Inc.,* the courts have consis—-

tently interpreted Title VII as allowing them to invade established seniority :f
schemes which they found discriminatory, despite the contrary opinion ex-

pressed in the Congressional hearings.

*279 F.Supp. 505 (E.D.Va., 1968).
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I II. PRIVATE EMPLOYERS: TITLE VII OF THE 1964 CIVIL RIGHTS ACT

- AS _APPLIED TO REVERSE SENIORITY LAYOFFS

Quarles v. Philip Morris, Inc.

The first blows of a two-round battle in the courts were struck in 1968

in the case of Quarles v. Philip Morris, Inc., (1/4/68). The Quarles defen-

dants had effectively frozen blacks into Jobs in the most undesirable depérT-
ments in their plant by méking seniority dependent upon the amount of time
worked in a department rather than in the plant as a whole. Under the

defendant's scheme, transferring to a more attractive department would mean

ylééingwéén{sf}TQ éﬁd-ifs concomitant chances for promotion and ingwFrace
against the possibility of layoff. Most blacks who had worked for the de-
fendant before the effective aafe of the 1964 Civil Rights Act were IiTeréIIy
forced to stay in their traditionally all-black departments. The United
States DisfricT}Couffmfor the Eastern Diéfricf of Virginia defined a "bona
tide seniority system," under Title VII, to exclude systems which perpetuated

pre-act discrimination against blacks:

The company and the union contend that the present
departmental seniority system is not unlawful because
it limits on a nondiscriminatory basis the transfer
privileges of individual Negroes assigned to the [un-
desirable to most employees] prefabrication department
~ years ago’ pursuant to a policy of segregation which has
long since been abolished. This point is crucial to
the defendants' case. It is based upon the proposition
that the present consequences of past discrimination are
outside the coverage of the act. The defendants rely on
legislative history to sustain their thesis; the text o+¢
the act does not support it. The plain language of the
~act condemns as an unfair practice all racial discrim-
ination affecting employment without excluding present
discrimination that originated in seniority systems de-
vised before the effective date of the act....

51
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....LTJhe legislative history ... contains no express
statement about departmental seniority.  Nearly all of

the references are clearly to employment seniority. None
of the excerpts upon which the company and the union rely
suggests that as a result of past discrimination a Negro
is To have employment opportunities inferior to those of

a white person who has less employment. seniority... -
[TJhe legislative history indicates that a discriminatory
seniority system established before the act cannot be held
lawful under the act. The history leads the court to con-
clude that Congress did not intend to require "reverse
discrimination"; that is, the act does not require that
Negroes be preferred over white employees who possess em-
ployment seniority. |t is also apparent that Congress

did not intend to freeze an entire generation of Negro
employees into discriminatory patterns that existed be-
fore the act. -

The court concluded its opinion by invalidating the departmental seniority

- Sysfem .

«...[Titte VI1] declares that it shall not be an un-
lawful employment practice for an employer to apply
different standards pursuant to a bona §ide seniority
system "... provided that such differences are not

the result of an intention to discriminate because of
race ..." The differences between the terms and con-
ditions of employment for white and Negroes about

which plaintiffs complain are the result of an inten-
tion to discriminate in hiring policies on the basis

of race before January |, 1966. The differences that
originated before the act are maintained now. The act
does not condone present differences that are the result
of intention to discriminate before the effective date
of the act, although such a provision could have been
included in the act had Congress so intended. The court
holds that the present differences in departmental seniov-
ity of Negroes and whites that result from the company's
intentional, racially discriminatory hiring policy be-
fore January |, 1966 are not validated by the proviso

of [Title VII].

The remedy proposed by the court was the esfablishménf of a plantwide senior-
- ity scheme, in which an employee transferring from one department to another

would carry with him séniorify established as of the date on which that
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employee was hired. This remedy was aimed at putting blacks and whites

on an equél footing to compefe‘for_more attractive jobs.

Local 189, Papermakers and‘Papérworkers, AFL-CIO v. United States*

One year after the decision in Quarles, the first round of the court

battle abruptly ended. ~The case of Local 189, Papermakers and Paperworkers,

AFL-C10 v. United States (7/28/69) added strength to the Quarles precedent

of superceding a job seniority scheme with a plantwide seniority framework:

Title VIl of the Civil Rights ACt of 1964 prohibits
discrimination in all aspects of employment. In this
case we deal with one of the most perplexing issues

o 1- rou b ling_-t-he; cou r--t-s -u nder‘ T i 1. l evl ‘l‘:““‘“"how"TO'“‘reconc ile" et n e e 2

equal employment opportunity Zoday with seniority esx-
pectations based on yesterday's built-in raclal dis-
crimination. May an employer continue to award former
"white jobs" on the basis of seniority attained in-other
formerly white jobs, or must the employer consider the
employee's experience in formerly "Negro jobs" as an
equivalent measure of seniority? We afflirm the decision
of the district court. We hold that Crown Zellerbach's
Jjob seniority system in effect at its Bogalusa Paper Mil]
prior to February |, 1968, was unlawful because by.carry-
ing forward the effects of former discriminatory practices
the system results in present and future discrimination.
When a Negro applicant has the qualifications to handle a
particular job, the Act requires that Negro seniority be
equated with white seniority. ‘

However, the dicta of Local 189 were to prove far more important than the

ratio decidendi. The dicta defined the Title VIl concept of "preferential

treatment" as not condoning grants of retroactive senibrify or bumping priv-
ileges to black empIo?ees. The Local 189 decision stated that plantwide
seniority could be asserted only with respect to Jjob vacancies and not with
respect to presently filled jobs; in other wordsf a black with more planf—.

wicde seniority could not simply decide that he wanted a different job and

416 Fed.2d 980 (5th Cir., 1969).
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fhereby dispface an ihcumbenf white employee Who had less plantwide senior-
itYe Also, the deci;;on held that even if new employees had actually .
suffereq yiccrimination In the form of job applications rejected because
0{ race, they Were not to be granted fictional seniority. The court
speCificy| |y warned the plaintiffs that it was not the policy of Title VII
to Make j,.ymbent white employees suffer for the PaST.discrimi”aférY acts

of their emplOYer-

Hence, with the advent of the Local 189 decision, the extensive remedy
- gnd COUrt nfrusion jnto the seniority establishment initiated by Quarles,

woS limitey. The first round of the battle to achieve an expanded breadth

yodler v, yegarty. nc.*

For the next two years, local 189's dicta was often cited as authority
for The limitetion of remedies in hiring and promotion situations. But the
co5® of Vogleﬁgl- McCarty, Inc. (I1/17/71), initiated an era of questioning
the EEESl‘lgg decision. In Vogler, the District Court for the Eastern Dis-
ri€T of | gyisiana ordered that separate hiring books were to be kept for
plaCKS ang whites, with the more experienced persons within each race pre-
ter™®d~for job referral over the less experienced within each race; black .
ond White  oferrals were to alternate on a one-to-one basis. When long
ponfits, . modification of the court order was sought and entered.** The

ame”deq ofder Createq increased employment opportunity for more experienced

451 Foq.2¢ 1236 (5th Cir., 1971).

* %
4 Fgp || (E.D.La., -1971).
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whites—=at the expense of oppcortunity for less experienced whites, without
affectigo the rights of black workers. %hile the plaintiffs, who vere less

experienced§whites who had lost their job opportunities, argued that the

district court had abused its discretion in entering the modified order, the

Fifth Circuit Court of Appeals held that adequate protection of the rights

of blacks uﬁder Title VI might necessifafe the adjustment of the rights of
some white employees. |In so stating, the circuit court directly confronted

The Local 189 admonition against making employees suffer for the past trans-
gressions of their employer, since in Vogler, the "less experienced" whites
were being denied employment; their jobs were being diverted in favor of

even less experienced blacks and more experienced whites. Indeed, the one-
to-one referral arrangement, which placed whites with 6,000 hours of experience
on equal footing with blacks with a fotal of 500 hours of experience, was

equivalent to a very anti-Lccal 189 grant of fictional seniority.

EEOC Decision #71-1447%

The Equal Employment Opportunity Commission (EEOC? chose to reject the

meaning which the Local 189 decision had injected into the words "preferential

treatment.”" The EEQC Decisioh #71-1447 (3/I8/7I) held that in & plant in

which no blacks had been hired before 1964, it was unfair, as between whites
and newly hired blacks, to use straight séniorify as a sole basis for pro-
motions. By advocating the use of a non-seniority factor on which to base
promotions, the EEOC was condoning "preferentia! treatment" according to

the ruling of locai 189.

"3 FEP 391 (EEOG, 1971).
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Watkins v. United Steelworkers of America, Local 2369%

While under the reasoning of Griggs v. Duke Power Co. (3/8/71),%* EEOC

decisions are to be accorded "great deference," no court case ¢learly fol-

lowed the #71-1447 reasoning until 1974. At this time, In response to

the Iaydffs prompted by the economic downturn, the case of Watkins v. USW
Local 2369 (1/14/74) initiated round two of the seniority battle. The
plaintiffs challenged layoffs and recalls on the sole basis of seniority

as being racially discriminatory; they charged that the defendant company's
history of racial discrimination made |t impossible for blacks to have
sufficient seniority to withstand layoff. The District Court for the
Eastern District of Louislana agreed with the plaintiffs that the defen-
dant's senlority system was not bona fide, and held that EEOC Decisloﬁ
#71-1447 implied that constructive seniority was a valid approach to the
layoff problem. The remedy*** which followed from this ideology was Indeed
radical, yet it followed the Local 189 decision in so far as It éffembfed
Yo place the burden of remedy on the defendant company rather than on the
Incumbent white employees. The remedy proposed the rehiring of blacks

who had been laid off as '"least senior employees" during a work slowdown,
and then letting these rehired persons share all available work with in-
cumbent employees. All employees were to be pald as if they were working
full time, even if they were working less than fulf time. Future layoffs,

if necessary, were to be made so that the racial proportions of the work

force would remain constant.

369 F.Supp. 1221 (E.D.lLa., 1974). ;

**401 u.s. 424 (1971, | | o
***8 FEP 729 (E.D.La., 1974).
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Unfortunately for the Watkins plaintiffs, the district courf's»radicai
decision and remedy were overturned by the Fifth Circuit Court of Appeals
(7/16/75).*% Recognizing that the "last-in, first out" (LIFO) senicrity -
plan had a harsher impact on black emp loyees than on white embloyees, the

court nevertheless held that the plan was bona fide in this ihsfance:

We hold that, regardless of an earlier history of em-
ployment discrimination, when present hiring practices
are non-discriminatory and have been for over ten
years, an employer's use of a long-established senior-
ity system for determining who will be laid-off, and
who will be rehired, adopted without intent to dis-
criminate, is not a violation of Title VII ..s, €ven
though the use of the seniority system results in the
discharge of more blacks than whites to the point of
eliminating blacks from the work force, where the in-
dividual employees who suffer layoff under the system
have not themselves been the subject of prior emp loy-
ment discrimination.

The threefold rationale of the decision was: |) that the real reason why
the black employees had insufficient seniority to withstand layoff was their
age; 2) that +they were too young to have applied for employment with. defen-
dant during its days of discriminatory hiring; 3) that plaintiffs had ac-
tually been hired and allowed to achieve their rightful place in the employ-
ment hierarchy without regard to race. The Fifth Circuit Court of Appeals
strictly limited its decision to the facts of this case:

We specifically do not decide the rights of a laid-off

employee who could show that, but for the discrimina-

tory refusal to hire him at an earlier time than the

date of his actual employment, or but for his failure

to obtain earlier employment because of exclusion of

minority employees from the work force, he would have
sufficient seniority +o insulate him against layoff.

The court also found that a decision declaring the LIFO system invalid would

"516 Fed.2d 41 (5th Gir., 1975).
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result in treating blacks, who had not personally suffered discrimination,

preferentially to similarly situated whites.

Since the Fifith Circuit Couff of Appeals held that the LIFO system did
not discriminate agalnst the plaintiffs, it also found that recall on the
basis of total emplcyment seniaority (i.e., in reverse order of layoffs) was
valid. The court stated .that recall of plaintiffs before senior whites

would constitute preferential treatment in viclation of Titie VII.

Delay v. Carling Brewing Co.*

A decision in the case of Delay v. Carling Brewing Co. (6/25/74) came

a month after the district court's remedial order in Watkins; on the basis
of very similar facts, it fully supported the district court's approach to
layoffs. However, from a legal sfaﬁdpoinf, the impact of the decision was
minimal; since the defendant closed its Atlanta brewery, the decision could
never be implemented. Consequently, the Delay decision has not become an

important part of the legal fray with respect to seniority based layoffs.

Waters v. Wisconsin Steel Works of International Harvester Co.**

Waters v. Wisconsin Steel Works (8/26/74), on the other hand, entered

the thick of the seniority Baffle a mere two months after Delay was handed
down and long before the Court of Appeals decision in Wetkins. In Waters
case, plaintiffs, black laid off employees of the defendant, claimed that
except for defendant's pre-l964-hiring dlscrimination, they would have had

enough seniority to withstand & round of layoffs. Hence, they contended

*10 FEP 164 (N.D.Ga., 1974).
**502 ed.2d 1309 (7th Cir., 1974), certiorari filed 2/24/75.
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that The Iasf—hirede first-fired seniority system was unfair to them. The
court held that +he reasoning of Local 189 dictated that the defendant's
senio~ity system was bona fide; and so, the court ordered strict adherence
- i .

to this system. I+ found thav retaining recently hired hlack employees
(under the argument that "they would have been hired earlier except for dis-
crimination") while laying off more senior whites, would constitute reverse
discrimination or preferential treatment in violation of Title Vi|:

Under the [defendant's] employment seniority system -

There is equal recognition of employment seniority

[of Black and white workers] which preserves only

the earned expectations of long-service emp|oyees.

Title VIl speaks only to the future. Its backward

gaze is found only in a present practice which may per-

petuate past discrimination. An employment seniority

system embodying the "last hired, first fired" principle

does not of jtself perpetuate past discrimination. To

~hold otherwise would be tantamount to shackling white

employees with a burden of a past discrimination created

not by them but by their employer. Title V|| was not

designed 7o nurture such reverse discriminatory prefer-

ences.

!n the private sector, round two of the seniority battle has been a
repeaT of round one. Once again, a "liberal" decision intruding upon non-
bona fide discriminatory séniorify systems was subséquenfly limited by de-
cisions focusing cn the unlawful "preferential freatment" that would result
from c0urf;ordered remedies. A glance at the cases occurring in between
Weters and the Court of Appeals decision in Watkins éupporfs the theory

That round two will end with the same sort of |imiting trend as that which

ended round one.
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Cox v. Allied Chemical Corp.*

In the case of Cox v. Allied Chemical (9/23/74) the defendant switched
from a unit to a plantwide seniority system in 1971; but before the new
plan became effécffve, Two'black employees lost their positions under the
old seniority scheme. They contended that if they had not been locked into
their jobs by the unit system, they could have transferred to another unit
which would havg allowed them to withstand layoffs through assertion of_ N
plantwide seniority. While the court agreed that these two plaintitfs had
been personally injured, and awarded them back pay,'IT questioned the earlier
Watkins decision. Title VII, said Thetggi_courf, required a showing of per-
sonal injury by a discriminafory act under a seniority system in order to
find that systsm non-bona fide in character. vfhe district court in Watkins
was seen to have missed the point of Title VIl by requiring the employer
to award relief to all black employees whether or not They proved personal
injury. Following the lead established by ﬂgigtg, the Cox court held that

a class award without proaf of personal injury would constitute preferential

t+reatment.

EEOC Decision #75-037%* ' -

After the Cox decision, the EEQC, in Decision #75-037 (10/13/74) looked
backwards and feiferafed that when layoffs are m;de based on merit rather
than seniority, white senior employees with objectively fnferior Jjob per-
formance (as against recently hired minority emyioyees with objectively
superior Jjob perforhance) have no cause for action based on reverse dis=

crirmination. While the Waters court, for ¥gar of being charged with reverse

T %382 F.Supp. 309 (M.D.La., 1974).
**10 FEP 285 (EEOC, 1974).
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discrimination, had shied away from layoff femedies which had a favorable
impact on mfnorifies, The EEOC held that charges of reverse discrimination
required a high degree of proof; in 6+her words, a remedy giving the appear-
ance of reverse discrimination must be.closely scrutinized before a finding
to that effect would be made. This ruling can be interpreted as a reprimand
to the Waters decision which suggested that charges of reverse discrimination

or of preferential treatment could be easily found and supporied.

Bales v. General Motors Corp.*

The case of Bales v. General Motors Corp. (1/27/75) extended the principals

-of Waters into the sex discrimination fieid. Here female employees contended
that GMC's previous sex based discrimination had caused them to have little
seniority, makfng them susceptible to layoff under GMC's LIFO plan. The
plaintiffs asked that the collective bargaining agreement between defendant
union and defendan® corporation be ‘amended to give female emp loyees job
p}ofecfion ag: ‘3t layoffs resulting from the retention of more senior male
emplcyees. The court held tha® the defendant's seniority system waé bona
fide. Also, it found that plaintiffs would not suffer irreparable injury,

if laid off, since their unemp loyment benefits under the collective bargain-

ing agreement would amount to 95% of -their usual weekly take home pay.

Perhaps the relief which plaintiffs reguested in the Bales case was
rash. A request for a work sharing plan might have been more palatable
to the court. Also, the court may have been influenced by the extensive

nature of plaintiffs' unemployment benefits. Even so, the crux of the

"9 FEP 234 (N.D.Calif., 1975).
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court's decision is the finding that GMC's seniority system was bona fide
despite the fact that layoffs would nul lify the effects of a recently im-

plemented affirmative action plan.

Jones v. Pacific Intermountain Express*

Very recently, the plaintiffs in Jones v. Pacific Intermountain Express

(4/12/75) asked for less radical relief than that requested by the plaintiffs
i; Bales. The Jones plaintiffs were black truck drivers who had recently
been hired by the defendanf, an employer who previously had not hired blacks.
They were Iqid off pursuant to a last-hired, first-fired provision in their
union contract. The plaintiffs confendéd that the LiFO provision was itself
illegal under Title Vi1 and asked that |) enforcement of the provision be "~
enjoined and that the laid off drivers be reemployed under a plan in which
all Pacific jnfermounfain Express (P.l.E.) drivers would share available
work equallyland that; 2) they be awarded seniority retroactive to the dates
when they would have applied for work at P.l.E éxcepf for its reputation

for discrimination.

The seniority system was held bona fide in spite of its deleterious ef-
fect on the blacks who had been hired subsequent to P.l.E.'s recent cessation
of discrimination. As in the Cox case, the court in Jones found that the
second form of relief requested by siaintiffs would have been permissigje
under the earlier reasoning of the earlier Watkins case, but that this
Watkins decision was mistaken. The cerT held that Title Vlllfequired a
deinonstration of personal injury, and that if;cbuld not award relief to

10 FEP 913 (N.D.Calif., 1975).

62



-48- o
- « e
persons who might not actually have applied for emp loyment at an ear|ijer

date. In Jones, the District Court for the Northern District of California

followed_fhe lead of Waters,

EEOC Decision #72-25|%

A.final attempt to uphold the reasoning of the district court's decision

the EEOC. In EEOC Decision #72-25| (5/8/75).
the plaintiffs meintained that the defendant's LIFO plan, which had a dis-
proportionate impact on blacks as a class due to prior hiring disérimina-
tion, violated Tifle VIl. Relying heavily on statistical data, the EEOC
found that the LIFO plan had aﬁvadverse effect on blacks as a result of
past hiring discrimination, and that this adverse effect was not Justified
by business}ﬁécéssify. The Commission Tﬁen held that the LIFO plan was not
bona fidé.f A1Though no particular remedy was prescribed, the EEQOC clearly
thought that relief was in order here, in spite of the fact that the plain-
tiffs had offered no ev}dence of personal injury due to discrimination., By
stressing the statistical approach used in Griggs, the EEOC may have been
trying to devise a new strategy for upholding the earlier Watkins decision

in situations where personal injury would be impossible to prove. Since

the later Watkins decision avoided reference to the EEOC Decision #72-25],
presumably the Fifth Circuit Court of Appeals believes that the "statistical
approach'" should be limited to hiring.sifuafions, and that the "personal

injury approach" should be used in deciding future layoff cases.

The trend in-the private sector, which was initiated by the Waters de-

cision and tecame concrete in the Fifth Circuit Court of Appeals! decision

"10 FEP 1405 (EEOC, 1975).
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in Watkins, dicféfes that only those employees who can demonstrate per-
sonal injury as the result of a discriminatory hiring or promoflbna{ system
may be efiglble for affirmative relief with respect to layoffs. The trend
further establishes that a seniority sysfem with no discriminatory Intent
may be bona fide even If the operation of i+s LIFO provisiohs results in

a diépafafe impact on minority employees hired only after passage of the
1964 Civil Rights Bill. Since the Waters decision, the courts have con-
sistently foundlfhaf a grant of retroactive seniority, whether or not

those requesting-such rellef advocate a work sharing plan, would constitute
unlawful preferential Treafmepf under Title VIl. |+ must be noted, however,
t+hat even though courts in the Fifth. and Seventh Circuits have generally
upheld the validity of private sector LIFO systems and have been reluctant
+o0 order remedies suggesting "preferential +reatment," these decisions do
not constitute binding precedents on situations concerning New York City.

A Second‘CIrcuIT or Supreme Court decision in this area woula be necessary
+o establish a pattern which the City's private éecfor must follow. Hence,
+he second round of the seniority battle has not yet ended in the local
circuit, despite the fact that a national Tfend +o limit affirmative relief

for layoffs has been set.
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IV. PRIVATE SECTOR: SENIORITY BASED LAYOFF PROBLEMS

WHICH INVOLVED THE OFFICE OF FEDERAL CONTRACT COMPL | ANCE

When a private enferprise enters Into a contract to produce goods or
services for a unit of government, its producfion could be said Tb take on
a quasi-public character. The question which must be asked at +his Juncfure
is whefhéfi¥his quasi-public character of a company affects the way. it ‘must

handle the question of seniority-based layoffs.

Savannah Printing Specialties and Paper Products Local Union 604°v. Union Camp Corp.*
= = :

In the case of Savannah Printing Union v. Union Camp Corp. (lI/IO/?Z),

the defendant had entered into an Office of Federal Contract Compliance (OFCC)
comp| iance program; it abolished its job seniorify sysTem, and substituted
for it a scheme which ufilized division senlorlfy as The sole basis or which
blacks hlred previous to the 1970 cessaflon of hiring discrimination could

be promoted. Plalnfiffs, some of whom were blacks hired post-1970, com-
plained that they Had been laid off under the new seniority system, although
they would not have been under the old system. They demanded that their em-
ployer arbitrate this grievance. The court held that i+ would not compel
arbifrafion which would undo the effects of the affirmative action plan that
was mandated by public law and policy. While Tﬁe court recognized that em-~
ployers under non-governmental contracts are not requfred to comply with
Executive Order #ll246 (which mandafed that private employers hire a racially
balanced work force to accomplish the goals of their contracts with +he

federal governmenfi, the court found that governmenf contracts constituted

350 F.Supp. 632 (S.D.Ga., 1972).
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such a large proportion of defendant's business that it would be Impractic-
able for the defendant to stay in business without such contracts. The

court also stated that even if the defendant operated entirely in the private
sector, Title VI would subject it to an affirmative action plan, part of
whjch would entail the mainfenance{of a division séniorffy system. .Hence,
even though implementation of the OFCC compliance program meaﬁf hiring

blacks under a division seniority system and then subsequently undoing the
effects of the hiring by firihg them under LIFO, the court held that both

the purpose of the program, (i.e., the hiring of a éaciaily balanced work
force)}and the effects of the LIFO layoffs mendated by the collective bar-
gaining agreement were valid under Title VII. |7 conéfﬁgéd that the plain;
tiffs, who wished to Tamper with the OFCC program, stated no claim on which
relief could be granted. Essertizlly, the court found that the OFCC CCm;
pliance program dictated affirmaf¥tve action hiring only, while layoffs - -
were purely a seniority matter, and thus were not to be subjected to quotas.

" Jersey Central Power and Light Co. v. Local Unions of the International
Brotherhood of Electrical Workers™

Jersey Central v. IBEW‘(Z/FJ/?S# posed a broblem similar to that in

Savannah. A governmenf'conffacfor had to decide which 6f two conflicting
documents to follow with réspecf to layoffs, an EEQOC conciliation agreement
. or a union contract. The EEOC agreement provided for layoffs of women and
minorities in proportion.to their percentage in the workforce, whereas the
union confracflprovided for éfricf LIFO. Citing the Waters decision, the.

Justice Department's memorandum, and the Dirksen-Clark dialogue appearing

508 Fed.2d 687 (3d Cir., 1975).
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in the Congressional Record, the Third Cifculf Court of Appeals held the

union contract's plantwide seniority plan to be bona fide:

Our reading of Titie VIl reveals no statutory pro-
scription of plant-wide seniority systems. To the
contrary, Title Vil authorizes the use of "bona fide"
seniority systems: "Notwithstanding any other pro-
vision of this subchapter, it shall not be an unlaw-
ful employment practice for an employer to apply
different standards of compensation, or different
terms, conditions or privileges of emp loyment pursuant
to a bona fide seniority or merit system.,"

.«..While the legislative history of Title VIl is
largely uninstructive with respect to seniority rights,
it is evident to us that Congress did not intend that
a per 4e violation of the Act occur whernever females
and minority grcup persons are disadvantaged.by re-
verse seniority layoffs... Accordingly, we hold that
a seniority clause providing for layoffs by reverse
order of seniority is not contrary to public policy
and welfare and consequently is not subject to mod-
ification by court decree... Congress, while re-
cognizing that a bona fide seniority system might
well perpetuate past discriminatory practices,
nevertheless chose between upsetting all collective
bargaining agreements with such provisions and per-
mitting them despite the perpetuating effect that
they might have. We believe that Congress intended
a plant-wide senicrity system, facially neutral but
having a disproportionate impact on femzle and minor-
“ ity group workers, to be a bona fide seniority system
within the meaning of ... [Title VI1] of the [1964
Civil Rights] Act. -

It further held that the conciliation agreement applied only to hiring, and

that once a person became an emp loyee he became subject to the union con-

tract's LIFO provision.

The similarities between +he Savannah and Jersey Central cases are easily
discernible. In both, *he questioned seniority systems were held bona fide.
In +he Savannah case, this was true despite the fact that upholding the system

meanT laying off persons who had been recently hired under an affirmative
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action plan. In the Jersey Central case, the system was held bona fide

desplfe +he finding that the system had a disproportionately harsh lmpac+
on recently hired minorities and women. Hence, in the quasi-public sec=
+or of government contracts with private employers, a Waters-type view
prevails. That Is, hiring guidelines Tay be governmehf-dicfafed, but

+he formulation of layoff guidelines shall be the sole province of the
union or employer as long as’ the guidelines which are esfasllshed are not
blatantly discriminatory. The courts are willing to permit a negation of
results achieved under affirmaTiQé action hiring plans in order +§ find
seniority based layoff systems bona ffde‘and'avold'belng accqsed of‘"pref-‘

erential treatment."

Lit+le difference exists between this sector and the purely private
sector with respect to present attitudes towards last-in, first-out lay-
offs. While the original Watkins decision presented some moderating ln}
~ fluence in the private sector, the Fifth Circuit Court of Appeals' Watkins

decision followed Jersey Cenfral's cue of adhering to a senlorlfy ~based

llayoff plan, despite a dusparafe lmpac+ on recently hired or promofed minor- R
ity and female employees. Since i+ will no longer be necessary for courts -
+o reason their way around +he district court's decision in Watkins, a con-'
currence of private-and quasi-public sector opinion on the issue of LIFO, |
layoffs can be expected In the future. In short, in an effort to avoid
preferential +rea¥men+, courts will uphold LIFO systems despite Thefr~unin-‘
Tenfldnal disparate impact, absent a demonstration of personal injury t+hrough .

discriminatory hiring policies, in both +he private and quasi-pubiic sectors.
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V. RECALLS IN THE PRIVATE SECTOR

Williamson v. Bethlehem Steel Corb:*

In 1975, the problem of discriminatory layoffs has been exacerbated
through a dramatic downturn in the United States' economy. In the future,

if the economy makes Its predicted upswing, a new problem will emerge,

that of recalls. To date, Williamson v. Bethlehem Steel Corp. (11/3/72)
stands as sui generis in the field of recalls. In this case, the U.S
Court of Appeals for the Second Circuit held that a recal | system which’
operated to “‘ne residual disadvantage of blacks who had previously been
discriminated against by a departmental seniority system would violate
Title VI, and was subject to Judicial modification. Hence, Thisﬁcase
followed +he Quartes approach of permitting court lnTerference with senlor—
ity systems, despite the leglslaflve history of Title VII. W|ll|amson
also followed Vogler by finding that rights of senior white emp |l oyees
could be adjusted, éver their objections, in the name of fairness to
blacks under Title Vi1, Therefofe by permitting its own interference

in a senicrity scheme and not fundlng this the equivalent of preferential

treatment, the Williamson decision followed precadunts set in two very
JMiiberal cases. .o S

One might conclude that the Wil liamson cecision requires the Second
Circuit to order ramedies entailing special treatment of previous|. injured
racial minorities &nd women in recall problem situations; also it would be

easy to conclude that the problems which Jersey Centra! found in affirmative

468 Ted.2d 120 (24 Clr., 1972).
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action as appllied to layoffs would not arise in recall problems, since re-
calls are analogous to "hiring" and not to "firing." However, such con-

clusions would amount to gross oversimplification.

The Williamson case was decided in 1972 and has been construed only
once with respect to Its statements on recall since then, In the Fifth
Circuit Court of Appealis' 1975 Watkins opinion. The Watkins construction
sharply limited Williaﬁgon, holding that its judicial modification of
recall privileges was jdsflfiab]e only because of the plaintiffs' proof
of personal injury Thréugh the operation of a job seniority system; the
Watkins court furTher's+a+ed that such judicial interference would not
be tolerated where a bona fide plant seniority system was in operafion{
Although the Fifth Circuit Court of Agpeals' |limitation of the Williamson
decision does not bfnd courts in the Second Circuit, it clearly expresses
+he present trend. The U.S. economy has changed for the worse since |97Z.
Now +he courts will be especially hesitant to order remedies which would
cause hardship for already financially unstable companies since any further
burden could mean their demise and a total loss of the employment oppor-
nquiTies which they offer. Yet another damper on layoff remedies are the

recent court decisions which have held that such remedies would constitute

" Unlawful preferental treatment. ~Hence, although the Williamson case now™ = =

stands as the only precedent In the recall figtd, it may not be predictive

of the reasoning which courts will apply in f:irure recall cases.
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VI. PUBLIC EMPLOYMENT: TITLE VI1 OF THE 1964 CIVIL RIGHTS ACT

AS APPLIED TG REVERSE SENIORITY LAYOFFS

In The public employment field, courts have interpreted 7itle Vil's
"no preferential treatment" language less strictly than they have in
+he pfivaTe sector. Although Tﬁe court interpretations have been fairly
"liberal" in the public employer-layoff cases, they have not followed
consistent remedy-formulating procedures. As a result, there are ro clear
precedents which could act as specific guidelines if ﬁore of these cases
arise in the future. However, the judicial uxercise of equity powers and
the adaptation of a remedy to each particuiar set of facts may be an ex-
ample of ihe sort of implementation of Ti+ie VI which Congress intended.
ihe rourt decisions in the public emp loyment” sector may serve as the basis
-for a generous applicatica of equity in the future. Thz flexible appreach
in the public sector -- the tailoring of the ~emedy to the situation --
contrasts sharply with the "avoidance of remedy formulation" followea in

the priveate sector since the Waters case.
¥

Lev v, City of Cleveland*

Loy v. ley of Cleveland f6/4/74) was the first jayoff case decided in
the publlé emplo'menT sector. 'The plaintiffs, female patrol officers wno
were nof:.led of t.2ir .ermlnaflon because of hudgetary cutbacks, first
asserted that ithe defendant police department nad exhibited a centinuing
anti-female bias in i+s hiring poiicies., The plaintiffs next argued that

the defendant's layoff plan, one which eliminated employcas on the basis

D e

"8 FEP 614 (N.D. Ohio, 1G74).

<
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of tueir Polize Entrance Examinaticin scores, violated Title VIl since 87%

" of the femzles (compsred with only 42% of the males) hired In 1973 would

be 'aid off. Even “Though this was not a situation involving LIFO layoffs,
t+he court agreed that the wafendant's hiring discrimination Qad prevented
plaintitfs from accruing gtsater seniority, and decided that the equitable
way to deal with the situation would be to permit the percentage of lay-~
offs of least senfor females among all laid off persons to equal the
percentage of females hired by the police department in 1973. While the
case was later declared moot* (since the planned IaYoffs were never carried
out) the court's .reasoning was innovative In that it attempted to permit
layoffs of females 'in a falr percentage without resorting to é comp | icated
sysfemvinvolving grants of retroactive seniority or work sharing. Yet,

+he remedy must be recognized as a modification of the proportional layoff
approach of the district court's decision In Watkins. The remedy ordered
in the Loy decision meant the layoff of higher scoring males; this decision
+hus placed the burden of remedy on employees rather than the employer,
anzapproach which many court decisions havéﬁ;éund to be "preferential
+reatment" in contravention of Title VIl. Clearly, the Loy court construed
"preferential treatment" narrowly, and found its "fair propér?[on" layoff

..to. be .non-preferential. .

EEOC Decision #74-106%%*

Prior to the declaration of mootness In Loy, the EEOC partially set
forth Its policy on laycffs in the pubiic sector in Declision #74-106

*8 FEP 617 (N.D.Ohio, 1974).
**10 FEP 269 (EEOC, 1974). - .
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(4/2/74). This case involved teyoffs of white instructors and retention

of black instructors in a public collegé. The scope of Thé‘EEéc’s decision
was |imited by the fact that the layoffs were not based on“LiFO, but in-
stead on false assumptions with Eespecf to the needs of black and white
students, and on overly subjective criteria with respect to individual
instructors. But in a footnote, the EEOC cautioned ThaT-The use of a
strict ratio (such as a black student-black faculty ratio) as an emp loyment

policy would come dangerously close to the sort of preferential treatment

forbidden by Title VI|. Wwhile Decision #74-106 found that no strict ratio

had been used at the college, but nevertheless that white Instructors had
been discharged dfscriminaforily on the basis of their race, the EEOC's
negative attitude on strict ratios in Jayoffs was clearly stated without
language |imiting its application to non-reverse-seniority layqffs. This
EEOC opinion might have svoided the strict percentage formula which was
adopted but never implemented in Loy. However, if appears that this opinion

has neither been cited nor followed since Its publication.

United Affirmative Action Committee v. Gleaéopﬁ

The first conflict between civi: servants and a LIFO system arose in

United Affirmative Action Committee v. Gleeson (7/24/74).. .The. .court-in - -

Gleason found that even though most minority group county empldyees had
little senlorlfy and thus would be more harshly affected by The preposed
last-in, first ouf layoff than white county employees, the statistics which™
the plaintiffs presented to suppcit Their charge of racial discrimination
were unconvnncnng Absent this FQHU.SITG breof of dISCFlmlnaT!OH, the

|

"l0 FEP 64 (D.C.Cre., 1974). "
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ccirt declined to interfere with the proposed layoffs. While this decision
superficially resembled that.in the Waters case by denying relief in the
form of an aiteration in a LIFO scheme, a close examination reveals a basic
difference tetween these two cases. In the ﬂgigﬂg_declsion, relief was )
denied in the face of actual past hiring discrimination against .lacks in
general since the plaintiffs could not demonstrate personal injury due to
Tﬁafﬁdiscriminafion. On the other hand, in the Gleason decision, no past
hiring discrimination against minorities was proven. Even the earlier
Watkins decision requiréd the plaintiff to prove a threshold level of
hiring discrimination against blacks as a class tefore relief could be
granted. ‘Since the Gleéson plaintiffs failed to demonstrate a threshold
level of hiring discrimination, even the most |iberal court could not

have granted affirmative relief.

~ Lum v. New York Ci%y Civil Service Commission*

While Loy and Gleason were class action suits, the next case In the

public employment layoff series, Lum v. New York Ci+y Civil Service Commission

. (1/31/75), involved an individual plaintiff. In the ortginal ccurt action,
the plaintiff complained that his application to the police depaffmenf was
"denied because of his “failire to meet the minimum-height requirement;.he.. ...

further claimed that this requirement was set at a.poinf designed 1o éxcludé
certain racial and ethnic groups. This sult resulted in the plaintiffls -

acceptance by the department, 'and his appointment as a probationary officer.

The plaintiff's nex* court action alleged that he and other probationary

*10 FEP 365 (S.D.N.Y., 1975).
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officers'were going to be laid off, but that he would have preocressed be-
yond the probationary stage (and thus immune to the present layoff) i4 he
had not been originally rejected on fhe basis of the discriminatory height
requirement, Agreeing wifhifhe plaintiff, the court enjoined the police

department from laying him off; it stated that the department's burden of

o A

.

]

retaining the plaintiff was much smaller than the burden which he woulid
have to bear if he was laid off. Hence, demonstrating its flexibility, the
court in Lum created an exception to the seniority rules for one man, |f
complainant in +his situation hac been a class of persons rather than an
individual, the burden on the police department of refainfng the class would

probably have been found +o outweigh the personal burdens of the plaintiffs.

Chance v. Board of Examiners*

A radical approach similar to that taken by the district court in the
Wafkins case was followed by the Southern District Court of New York in the

case of Chance v. Bdsrd of Examiners (2/7/75). At the outset of his opinion

dudge Tyler stated:

In fairness to the parties and counsel, it perhaps

should be otserved that the undersigned is and

nas been aware of the relatively recent cases

dealing with the issue of fashioning decrees, pur-. ...
suant to Title " VITof thé Civii Rights Act of 1664,

which protect minorities in lay-off situations...

t have considered [these cases] before filing the

so-called final "excessing" order or decree today...

Arguably, the reasoning of those cases is inapposite

here because (1) the facts are somewhat different and

(2) this case is not based upon Title VIl of the 1564

Act... Specifically, | believe that the better view

in support of the excessing order here is to be

found in such recent authorities as Cthe district

"10 FEP 1023 (S.D.H.Y., 1975),

-~
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court's opinion in] Watkins... Moreover, | am in-
clined to think that The Court of Appeals for this
circuit has already adopted a different view of racial
quotas under Title VI than that of the Third and Seventh
Circuits [which decided the Jersey Central and Waters '
cases, respectivelyl... Aside from the fact that I
personally find the rationale cf this circuit to be
more persuasive, this court is bound to follow it in
any event.

After laying this foundation for a "|iberal" opinion, Judge fyler decided.
t+hat minorify supervisors who had recently been hired under an affirmafivé
action plan should not be laid off on a strict LIFO basis in the event

that layoffs became necessary. Rather, the court found that layoffs of
minority persons in proporficn fto thelr percentage in the workforce would.
be more equitable. The court developed its remedlal scheme very thoroughly
and gave exact tolerances within which the peréenfages of laid off mlnori+y
persons were to fall. This plan is clearly contrary to a warnlﬁg against

the use of such strict ratios in EEQC Decision #74-106. Though not dis-

cussed in 1+s decision, the Chance court may have ignored +he EEOC for
+wo reascss: |) EEOC decisions are not binding on courts, although ac-

cording to Griggs v. Duke Power Co. they are fo be .given great deference;

2) the "no-strict-ratios" language of Decision #74-106 was mere dictum in

Ived non-senicrity based layoffs.

a case which i

L b e ety i ARt 0 A5 v L BuoN e e 8o N e 4 svbmmim o e a1k e

The excessing and layoff scheme mandated by the Chance decision is
even more extensive than the one ordered in Eﬁﬂ: Even |f extended to a
cléss of employees rather than aﬁ individual, the Lum decision would simply
dictate the refenfioh of excess personnel and place *he burden of their
salaries on the city. The Chance decision, on the other hand, acfuélly

requires the layoff of senior whites and the refenfioh of recently hired
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blacks in order to maintain the percentage of minority personnel in the
workforce. Oniy two previous decisions, those in the cases of Watkins
and legx, have involved remedies which would cause senior thfe workers
To bear some of the burden-for'fheir emp loyer's past discrimination. De-
cisions coming from the most recent cases in the private sector indicate
that this type of strict proportional layoff scheme will be found in vio-
lation of Title VI| unless there is a demonstration of personal injury »
due to past hiring discrimination. Even If the private sector Trendvis‘
applied, the remedy ordered in the Chance decision may be permitted to
stand because of the unique circumstances behind‘fhe case. In the first
place, the Chance case has involved a considerabie amount of litigation,
Second, the past inequity to minority group persons wishing to become
supervisors is so strong that it might be equivalent of personal injury

due 1o discriminetory practices.

Schaefer v. Tannian*

In the case of Schaefer v. Tannian (5/!3/75), the court found that

the Deiroit Police Department (DPD) had discriminated againsT females

: . rerpect to recruiting, hiring, examination, promotion, and compen-

---zation. An-affirmative-action-hiring and-promotion-plan-was"thehin=
stituted by the DPD in 1974, However, most of the females hired in 1974

were scheculec to be demoted or laid off because of a union contract which-

provided for demotions and layoffs (in the event of budgetary cutbacks) on

the basis of time in rank rather than total length of service. These

newly hired or promoted female plaintiffs alleged that implementation of

"394 Supp. 1135 (E.D.Mich., 1975).

7
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+he "time in rank" LIFO plan would violate Title VII. The court agreed
with the plaintiffs that: |) females with greater total length of service,
but less time in rank than similarly sltuated males, would be demoted
while The males would be retained; 2) the female plaintiffs had been per-
sonally deprived of time in rank by the former discrimination of the de-
fendant. Balancing was stressed in the explanation of the court's remedy.
The court found that maéf of +he least senior police department personnel
were hired under a fedéral program, and stated that no one hired under
this program could be Iaid';¥%:.‘Tﬁéf9fore, instead of the originally
scheduled Iayoff.of 825 federally and city-funded officers, only the 550
city-funded officers were to be laid off according to the se;};rify pro-
visions in their contract. The court stated, as one of’ifs reasons for
this plan, that the group of 550 included a smal ler percentage of women
Than t+he original group of 825. It also stated that no officer originally
scheduled for retention would be laid off under the remedy; specifically,
no seniér males would be laid off in order to retain recently hired fe-
males. The court recognized that under its remedy +he ¢ ~r~entage of
females in the Detroit Police Degarfmenf would decrease from ‘he peak
percentage which waé achieved unde; the éfjirmafive §F+i°”~pLQQ: but o
fdﬂﬁam¥ﬁ5¥“§§mhéﬁ?wfémarés'Wéré”befng“refafned'aS”QaS“Praé;}égb'e‘f”Hencef”M‘”*
in Schaefer, the court devised a remedy by balancing tangible factors

and. injecting a basic sense of "fairness" or "equity" for all concerned.

Driscoll v. Jefferson¥*

One month later, the Eastern District Court of Michigan was asked to

¥ FEP 308 (E.D.Mich., 1975).

) e
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decide another Jayoff case, this time involving the Cetroit Fire Department

" (DFD). In Driscoll v, Jefferson (6/24/75), black firefighters who had been

hired under an affirmative action Plan following the cessation of hiring
discrimination by the DFD in 1970 were to be laid off under a LIFO plan
due to Detroit's financial Crisis. They claimed +hat since there was
documented péoof of pre-1970 hiring discrimination, they should be granted
retroactive seniority, and should be retained on the force while white
firefighters with more years of actual service should be laid off. After
examining statistical evidence, the court concluded that, on the average,
the plaintiffs were too young to have been perSOnally subjected to the
pre-1970 discrimination. Absent this proof of personal injury due to dis=
crjminafion the court found that under its interpretation of the language
of Title Vil, it was forced to deny The requested relief, regardless of +he
acknow|edged and unfortunate impact which the L|FO layoffs would have on

the plaintiffs. After citing the strong seniorifyfprgservafion reasoning

~

of Waters and Jersey Central with approval, the presénfﬂéase was distinguished

from Schaefer v. Tannian by the court's finding that +he plalnflf.s in the

latfer case had in fact made the demonstration of personal injury which it

found to be a prerequisite to the granting of relief.

In 55fégéﬁjmééwin Schaefer, Theﬂé;sfern District Court of Michigén
had to deal both with ecoromic realities and with the very - human and
emotional issue of layoff. The later case clearly llmlfed the Impact
of the earlijer case, by stating that utilization of the balancing remecy

Schaefer could not be considered unTlI a fcundation of personal injury

was established. Driscol] clearly stressed most strongly the necessity o¢

79
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proving personal injury, while Schaefer glossed over this threshold consid-
eration and appeared to concentrate on the problem of remedy formulation.
Perhaps the two Easférn District of Michigan cases,fwhen viewed objectively,
should not be taken to differ as much in terms of proving personal injury
as in Terms of the avalilability of funds to suppor+ a remedy. In Schaefer
+he available federal funds were used fo retain some of the police officers
who were origlnally scheduled for layoff; in Driscoll, such an'affernafive

to the insufficient city funding was not available.

Acha v. Beame*

The Southern Disfricf Court of New York, in Acha v. Beame (7/1/75),

d|d not follow a trend established in the two cases (i.e., Lum and Chance)

which could have served as precedents in this dlsfric1 In the Acha case,
female police officers, who because of budgetary cutbacks were scheduled‘
for Iayof% under a LIFO system mandated by sfafe law, alieged that they

had suffered discrimination on account of their sex. They made this alle~
gation based on these facts: 1) +hat women were not permitted to take the .
competitive Police Entrance Examinafion from 1963 to 1969; 2) that women
were~aLlowed_io“Take“ihewexam only once, in 1969; 3) that between 1963

4) that the layoffs would mean the discharge ofy73.5 percent of the females
6n the police fofce, but only 23.9 percent of the males. Using the deci-

sions in Jersey Central and Waters as precedents, the Southern District

Coutt found the LIFO system in Acha bona fide, and the state law's mandate

of seniority based layoff permissible under the provisions of Title VII.

X 10 FEP 1237 (S.D.N.Y., 1975).
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The court then held that the injunction against dismissal which plaintiffs

had requested would amount to unlawful prefere%?Tél ¥Eea+ment,

While drawing the "strict-adherence-to-L|FO" precedent of the Jersey
Central decision into the previously "liberal™ public sector may be somewhaf

frightening to persons favoring affirmative action toward layoff situations,

the ﬁgﬂivdecy5|on, like Driscoll v. Jefferson, is not the regreséidn_which,
at first glance, it appears to be. First, the prior New York cases of Lum
and Chance, like the Sixth Circuit's Schaefer case, involved demonstrations
of personal injury due to hiring discrimination. These cases were probably
considered inapplicable as precedents because the plaintiffs in Acha were
unable to prove personal injury. In future cases; the courts may still

fol low extensive relnstatement, retroactive senlorlfy, or proportional
layoff schemes if the requisite proof of personal injury is made. Second,
sensitivity to economic situations has been'consjsfenfly stressed in the
public sector cases. The relijef requested by the plaintiffs in Acha, like
that requested in Jefferson, WOujd have amounted to a tremendous financial

burden for the city; a convenient budget-affirmative action compromise

tayoff plan (such as thaT utilized in Schaefer) was not readily available

here. The courT snmply could nof |mpose The burden of a Chance- -type

?wproporflonal layoff scheme without the unique facts underlying that

case. Additionally, the Lum decision emphasized the fact that the re-
instatement of a single employee would not place & great financial burden
on the city; this rafionele could not loglcally be extended to the great
numbers of people involved in the Acha case. The Acha decieion is not
necessarily a regression from the "|iberal" characteristics of Lum, but

merely involves such different facts and fiscal impact that the same

81
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degree of "liberalness" could not be applied. The Second Circuit's Lum-
Acha progression of facts and reasoning élearly follows the Sixth Circu}f's

Schaefer-Oriscoll evolution. Hence, the Acha decision does not rule out

the possibility of the Second Circuit's resolution of future public em-
ployee layoff cases with remedies which have only a minor impact on muni-

cipal budgets.

Three conclusions regarding the fpfure disposition of public sector
layoff cases can be drawn. First, the courts will require some showing
that plaintiffs {(who aré ébbuf to be, or recently have béen lald off) were
personally discrimlnated against with resbecf Tb hiring or promotion. Se-
cond, the courfs'wfll éTTempT to shape a remedy thch fits the particular =
facts of the case. The Southern District of the New York District Cour+
has shown, for example, that greater flexibility or generosity of-remedy.
may be possible Iﬁ an individual layoff situation than in a class action
(e.g., see Lum as opposed to égﬂg}, and a more extensive remedy may be
dictated by a very strong showing of consistent and persistent past dis-
crimination (Qﬂgﬂgg). Third, the courfs will hold their remedies wlthin

the bounds of fiscal responsibility. The Loy, Lum, Schaefer, Driscoll,

Chance and Acha decisions all demonstrated a symbafhy for the public pockéf—v

NPT — S e e S I 3

book. The balancing of these three factors by the courts may yefucreafe
remedies in the public sector which have not been forthcoming from court

decisioas involving layoffs in the private sector.
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Vil. CONCLUSION

Will there be a future reconciliation of the differsnces between those
court decisions upholding strict LIFO plans in the private Secfof and
those decisions ordering ad hoc modifications of seniority systems in the
public sector? While no law reviaw articles or cases have yet dealt with
this bé};icular clash, it appears thet the +i<%erences in reasoning with
respect to layoffs in the public and privzte sectors are contrary to the
policy of Title VII. Nowhere does the 1964 Civil Rights Act dictate that
-remedies for public and private employers should be different from one
another. In fact, since the 1972 amendments +o the acf; it seems clear
Théf public and private employers must be treated in +he same way. When
and -if the argument of equa1lfrea+hén+'uﬁd¢r the law reaches the courts,
judges will be faced with the conflicting precedénfs of prior decisions

regarding Iayoffs;

~ .

How will the courts apgroach and resolve the dichotomy represented by
conflicting precedents? In the private sector, it may turn out that They
have upheld sirict LIFO plans only because plaintiffs have failed To de-
monstrate personal injury, and not bécause of an opinicn that remedies
necessarlly involve unlawful preferential treatment. In +he public sector,
cn the other hand, the courts may continue to temper their remedies on the
anvil of fiscal resporsitility. Whatever approach the courts eventyally
take, as long as there is a conflict between equal employment opportunity
and the seniority system, further litigation is sure to ensue. Short of
a near miraculous ecoﬁomic recovery, the provisions df the 1964 Civil Rights

Act can only be enforced if the courts are willing to take a firm stand

83
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ageinst adherence to the mere expediency of layoffs conducted on a strict

last~in, first-out basis.

81
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CASE:

QUARLES v. PHILIP MORRIS, INC., 279 F.Supp. 505.

CCURT AND DATE:

U.S. District Court, Eastern District of Virginia, 1/4/68.

ALLEGAT ION:

Plaintiffs brought a class action on behalf of themselves and all other
black employees of Philip Morris who were similarly situated agalnst defend-
ant company and defendant union, to enjoin the defendants from violating
Title VII of the 1964 Civil Rights Act. The plaintiffs contended that de-
fendants' restrictive departmental transfer and seniority provisions, as
dictated by defsndants' collective bargaining agreements, were intentional
and unlawful emsloyment practices, since thev were superimposed on a depart-
mental structure that was organized on a racially segregated basis.

Defendants cuontended +hat the present consequences of past dlscriminéfion,
e.g. locking blazks into undesirable Jobs through Implementation of a departmental
senlority syster, were outside of the coverage of the 1964 Civil Rights Act.

DECISION:

The court found that the basic Guestion was whether present consequences
of past discrimination were covered L~ rne 19G4 Civil Rights Act. Findings
of fact were set forth. The deferndan: corporation maintained departments
for the purpose of classlfying related jobs. These departments had previously
(before 1966) been segregated into ail-white and all-black divlisions. Within
each department, persons were hired a2t entry level, lowest paying positions,
and advanced primarily on the basis of departmental senlority accrued. While
Interdepartmental +transters were once prohibited, they were presently per-
mitted under three different agreements, specifying two' types of senfority
arrangements: (l) after transfer, emp foyment date senlority was used to de~
termine departmental rights with a stipulation that the employee had no right
of return to his former department; (2) after transfer, transfer date seniority
was used to determine departmentai rights, with right to return to former depart-
ment with employment-date senlority unimpalred. The latter arrangement had created
for the named plaintiff a situation in which he had declined to transfer since i+
wovld have meant losing employment seniority; he knew that | he had decided to
transfer, he would have become Junior in terms of departmental seniority to whites
who had less employment senlorlity, all because of defendant company's previous
discrimination against blacks.

It was held that the 1964 Civi| Rights Act did not condone present di<-
ferences whlich were the result of pre-Act intention to discriminate, and there-

87



-74~
' _n;\,‘

fore that defendant company's déparTmenTal seniority system viclated the Act.
However, the court found that the Act did not require that defendants

'promofe plaintiffs fo positions for which they were not qualified.

REMEDY ORDERED:

All qualified blacks who were hired before |/1/66, the date on which de-
fendants' hiring discrimination ceased, were to be allowed to seek transfer
from their traditionally all-black jobs into all-white jobs, while retaining
their employment-date seniority. The defendants were enjoined from enforcing
any part of their collective bargaining agreement which conflicted with this

decree.

Plaintiffs were awarded costs and attorneys' fees, to be jointly donated
by the defendants.

CASES CITED:

None relevant.

Ve




CASE .

LOCAL 189, PAPERMAKERS AND PAPERWORKERS, AFL-CIO, v. UNITED STATES,
416 Fed.2d 980. S

COURT AND DATE:

United States Court of Appeals, Fifth Circuit, 7/28/69.

ALLEGAT ION:

" Plaintiffs, black emp loyees of Crown-Zel lerbach, Inc. (cc-defendant) and
members of defendant union, contended that defendants' practice of awarding
positions on the basis of Job rather than mil| seniority dlscriminated against
blacks, since they had been unable to obtain Jeb seniority in formerly white job
slots until the recent (1968) desegregation of the plant. Plaintiffs contended
that defendants' practice would carry forward the effects of past racial dis-
crimination without a demonstration of business necessity.

Defendants contended that +heir merger of formerly white and black.
lines of progression, along with their practices of awarding higher .positions
based on job seniority, constituted a bona fide seniority system within t+he
meaning of the 1964 Clvil Rights Act. They stated that their use of job. .
M"senlorifyuasra~promofion~qualifica+ion“wa5'ﬁeCessary ir order to insure that
persons bidding for jobs were qualified to f111 them. They also alleged that
introduction of a plant seniority system would be tantamount to reverse dis-
crimination. ’ _

DECISION:

The court found that the basic question of the case was whether a seniority
system based on pre-Act work constituted present discrimination.

Finding that the seniority system constituted present discrimination in
violation of Title VI, the court followed the rightful place approach, al-
lowing blacks to assert plant seniority only with respect to new job openings;
€.9. blacks with greater plant seniority were not allowed to bump white in-
cumbents from their present positions. The court further found that a pure
Job seniority systsm was not essential to the safe and efficjent operation of
defendant's plant, but that use of a Job credit system which imposed "resi-
dency" requirements in positions along the job progression was preferable to
insure that employees could only bid for jobs which they were able to perform.
This system was to be used in situations in which there were no blacks who had
been hired before 9/1/66 bidding for a job for which they were in line.

Holding that creation of fictional seniority for blacks was not the correct

solution to the precent manifestations of past discrimination, the court de-
cided that such preferential treatment was not condoned by Title VI1I.

39



Title VI was construed to mean that 1f an employer intended to act
as he did, and if that action had a discriminatory impact, the employer
would be liable for violation of Title VIi, although 1t was not the effect,
but the action which created -the effect, which was intentional.

REMEDY ORDERED:

The order of the district court was affirmed. This order had provided
for the abolition of job seniority, in favor of mill seniority in all cir-
cumstances in which employees bidding for a job in their line of ptogression

were black and hired prior to 1/16/66.

CASES CITED:

Ouarles v. Philip Morris, Inc., 279 F.Supp. 505 (E.D.Va., 1968).
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CASE:

——

VOGLER v. MCCARTY, INC., 4 FEP 11.

COURT AMD DATE:

u.s. District Court, Eastern District of Louislana, 1/25/71.

~ORDER% ™ = =
Modifying 2 FEP 491 2/19/70 order pursuant to agreement of U.S. (as
Plaintiff) and union (as defendant),

Work referral register to be mafﬁ+ained, to censist of separate bdoksw-
for mechanics and improvers, and to be further broken down: .

a. White mechanics book A: +o Include all white applicants for referral
as mechanics who have 5-200 hour vyears of service at the insulating trade.

b. White mechanics book B: +to jnclude all white applicants for referral = .

as‘mechanics,who_have'workedr4800-hoursma+ the “insulating trade.

c. White mechanics book C: to include all white applicants for referral
as mechanics who do not meet book A or B requirements.

d. Black mechanics book A: +o include all black applicants for referral
as mechanics who have worked 500 hours at the insulzting trade, flus otter
Specified persons who have worked |ess than 500 hours.

e. Black mechanics book B: to include all black applicants for referral
as mechanics who do not meet the requirements for placement in book A.

f. VWhite improvers book A: +o include al} white applicants for referral
as improvers who have worked 200 hours at the insulating trada. -

g. VYhite improvers book B: all white applicants who do not meet A
requirements,

h. Black improvers book A: +o include all black applicants for referral
@s improvers who have worked 250 hours at the insulating trade.

i. Black improvers book B: all black applicants who . not meet B

requirements.

A to be preferred over B or C; B to be preferred over C; but such preferences
to be given only within racial groups.
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CASE:

VOGLER v. MCCARTY, INC., 45| Fed.2d 1236.

COURT AND DATE:

" U.S. Court of Appeals, Fifth Clrcult, 11/17/71.

ALLEGAT|ON:

The defendant employer contended that the distric. ...r- was without
discretion +o enter its modified order of 1/25/7} since it avfected. only
white union members, and since it imposed on the defendant terms of employ-
ment which should have been subject to collective bargaining.

DECISION:

I+ was found necessary to reiterate these facts of the case: On May.
31, 1967 the district court held the union had denled blacks opportunity
for referral and membership, and ordered the union to effectuate a system
of alternating black-white referrals, and to establish new admissions

crlterla. ~Problems arose between-the partles, leading-to-the 2/19/70 - -~ ...

court order. This order provided for the maintenance of four separate
hiring bouvks: black mechanics, whlte mechanics, black improvers, white
improvers. Black-wnite referrals were to alternate on a |-to-| basis,
“‘wlth preference being given to Class A persons over Class B persons and
Class B persons over Class C. A modification of the crder was later sought,
when economic pressures caused a backlog of persons under the orlginally
ordered system, such that many whlte mechanlcs on long layoffs lost their
hospltal 1zation and pension benefits. The modifled crder of 1/25/71
created increased employment opportunities for more experienced whites

at the expense of less experlenced whites, but had no etffagt on bla-k
workers. :

The court then held that adequate protectlon of the rights of blacks
under Title VIl might necesitate the adjustment of the rights of some white
emp loyees, and that the disirict court did not abuse its discretion in en- .
tering the modiflied order.

REMEDY ORDERED: .

Enforcemeﬁf of modlfied order.

- CASES CITED:

None relevant.
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CASE ;

—

EQUAL EM#LOYMENT OPPORTUNITY COMMISSICN, DECISION #71-1447, 3 FEP 391.

H

/

DATE : /

!

3/18/71.

ALLEGAT ION:

‘Complalnanf emp loyee charged that defendant employer: (|) denied over-
Time to black employees; (2) refused to hire blacks as supervisors.

DECISION:

The EEOC noted that after the enactment of Title VI! of the 1064 Civll
Rights Act the employer ceased discrimination against blacks with respect
to hiring them for un- or semi-skilled production and maintenance jobs.
However, after 1964 there were yet no blacks In the more skilled, white
collar positions; -from these facts the EEOC Inferred that defendant em-
ployer still discriminated against blacks in.i+5_hiring_for or.promotion
to these positions. ,

It was found that the employer-union ‘collective bargaining agreement
provided for promotions on the basis of departmental senlority, and re-
quired in at least some Instances that persons promoted to supervisory
positions had high school diplomas. Since the relevant population contained
whites at 43.7% high school graduates and 5lacks at 14.5% high school gradu-
ates, and since this education was not essential to the safe and efficient
operation of defendant's plant, the requirement was found arbitrary and
discriminatory against blacks, and thus in violation of Title VIl. The
departmental-seniority-based promotion system was found to violate Title
VIl in that I+ maintained black employees in jobs with low pay and negli-
gible opportunity for advancement.

In additlon to the class of non-promoted black discriminatees, defendant
was found to have created a second class of discriminatees composed of those
persons who had applied for employment and were denled work because of thetr
. race and those who would have applied for employment and would have been

presently employed and accruing seniority but for defendant's reputation as
an employer of whites only. The seniority system was held to discriminate
also with respect to offers of overtime employment, since the senior em-
ployees were given the first chance to work overtime; since most blacks
had bet:a hired recently there was no overtime left for them after the
senior employees had made their choices.
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The EEOC asserted that the legal consequences for the creation of each
of these classes of discriminatees should be Identical. While awards of
fictlonal seniorlty were seen as unnecessary, the EEOC declded that the
present system, which continued to penallze discriminatees for past discrim-
ination, needed replacement with a genuinely non-discriminatory system.

REMEDY ORDERED:

While a declsion with respect to layoffs was reserved because layoffs
were held to be distinct from promotlon and overtime, the EEOC held the
exlsting seniority system unlawful under Title VII, and In need of replace-
ment with a truly nondiscriminatory system.

CASES CITED:

None relevant.

o
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CASE:
GRIGGS v. DUKE POWER AND LIGHT CO., 401 U.S. 424,

COURT AND DATE:

United States Supreme Court, 3/8/71.

ALLEGAT ION:

The plaintiffs alleged that the defendent's employee selection procedure,
which required candidates for employment to have a high school diploma or to
pass Intellligence tests, was In violation of Title VI| of the Civi| Rights Act.
The result was a disproportionately high disqualificatlon rate for blacks. The .
company admitted that '+ had openly discriminated prior to the enactment of the
Civlil Rights Act, but the lower court had found tha+ any current discrimination
was not Intentional, - - :

STATISTICAL DISPARITY:

Prior to the filing of charges with the EEOC, all| of the defendant's

black employees were employed-in -1ts labor department. - The labor depart-""" """ """

ment was only one of five operating departments in the plant. Jobs In
that department pald less than those in any other department. With regard
to the requirement of a high school diploma, the Court noted.that in North
Carolina, while 34% of white males had completed high school, only 12% of
Negro males had done so. With respect to standardized tests, the Court
noted that an EEOC test sample which included the exams used by Duke
"resultsd in 58% of whites passing the tests, as compared with only 6% of
the blacks."

DECISION:

The Supreme Court held that regardless of the company's present lack
of Intent to discriminate, the thrust of the Act was directed at +he con-
sequences of employment practices, not simply the motivation. Where an
employment practice results In discrimlination, I+ can only be sustalined
by a showing that it bears a demonstrable relationship to the successful
performance of the jobs for which It was designed. |n other words, em-
ployers must show that the employment standards they impose are " job
related." '

REMEDY ORDERED:

The Court reversed a lower court rul ingewhlich held that the diploma
and aptitude test requlirements were not in violation of the Act.
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CASES CITED:

None relevant.

KEY CASES EXCERPTS:

; e Iy in
"The objective of Congress in The engctpont of Title V'+yl% (2,

from the language of the statute. It wa jeve equal! "™
ployment opportunities and remove barrie§5+$h2$hhave oggra*ed ?f’ip@_
past to favor an identifiable group of whit+o emploYees ovel NN 4
ployees. Under the Act, practices, Proceq,res, oF Tests noY hﬁgroﬂ g
their face, and even neutral in terms of ;.. i, cannot be Ta nL A4
if they operate to "freeze" the sfatus qyq of prior digerif n§$*?y
ployment practices. ... . M

Congress did not Intend by Title Vi, over, To guar@"*QQ ]02
to every person regardless of qualifica+‘0ns; In shory, +ne AQ @da@

not command that any person be hired simy) cause he was oW T 1y
the subject of discrimination, or becausg Keb?s a membgr ofra ms;érjzy
group. Discriminatory preference for any groups minority 2, Eﬁga(;@dp

" Is precisely and only what Congress has p. o ~jped. What f ‘
by Congress is the removal of ari}ficla|? giﬁifrary, and uﬂnQQéquafy
barriers to employment when the barriers operate i”Vidious’z }Qsaig?o
criminate on the basis of racial or other impermiss'ble cI5"&i$169* N

e, -
e s [ENN o . ~ 4
. " RPN . 4

%

‘ AN~ - .
The Act proscribes not only overt discrjmination byt al=0 t1Ces

+hat are fair in form, but discriminafory in operation, e }&Pﬁag*zhe
is business necessity. If an employme”*‘pracfice whict, opgra* Uc*a X~
clude Negroes cannot be shown to be relatgy 4o job perform@"QQQS*ne Prace
t+ice /is prohibited. ... 3

| 5659r9§§mgirec+ed the thrust of the aqy 4o the Conse “gnQQS f " o~
ment practices, not simply the mofivatio, -yore than Ypats N ?géze::S
0
g

placed on the employer the burden of ShOwing +hat any giveﬂf.%hgi )
must have a manifest relationship 1o the employmen+ in queé lQa? .’

Nothing in the Act precludes the use +ing or mea?'™ ro%edy,.
obviously they are useful. What Congregso:a:eiokbiddenmisvg‘y?g P*?ese Sss
devices and mechanisms controlling force . ess they are do™y ngav Y a

i mm, Ny 12 thy

reasonable measure of job performance. o, ogs Nas not coimsn* d a t
+he less qualified be preferred over the poiter qualifjed 2 Mhldepe hUSe
of minority origins. Far from disParagin, :op qualificafion% Qy U@+a
Congress has made such qualifications thg control ling facfor* g *ﬂﬁ Maoq
religion, nationality, and sex become irpg|ciant. What CO”E“QEU AN
manded is that any tests used must measyre 4ne person for 1" Vs "2 noy
+he person in the abstract." b

Nay
)



CASE:

WATKINS v. UNITED STESLWORKERS OF AMERICA, LOCAL 2369, 369 F.Supp. 1221.

COURT AND DATE:

U.S. District Court, Eastern District of Louisiana, |/14/74.

ALLEGAT [ ON:

Plaintiffs, former employees of defendant company, challenged its use of
length of service as the sole criterion for determining which employees ‘o lay
off; the plaintiffs alleged that thls lay off scheme was dlscrimlinatory since
defendants had previously maintained a white-only hiring policy which presently
kept blacks from accruing sufficient seniority to avoid layoff. The plaintiffs
clalmed thet defendant's racially discriminatory layoff and recall practices
violated Title VIl of the 1964 Civil Rights Act.

Defendants alleged that plaintiffs demanded preferential treatment which
Title VIl did not condone.

DECISION:

The court first stated the principle that employment preferences could
not be allocated on the basis of length of service or senlority, where blacks
were, because of prior discrimination, prevented from accumulating relevant
senlority. It then used this principle to Invalidate defendant's layoff
system.

It was then noted that although on its face Title VII| would not affect
senlority systems, in many previous cases the courts modifled exIsting
seniorlty systems which they found to be non-bona flide. The court decided
that the present case was one In which the senlority system should be modi-
fled In order to carry out the purpose of Title VII, since workers at de-
fendant's plant had been denled senlority against a back-drop of prior dis-
crimination.

The court quashed the defense, stating that present correction of past
discrimination did not constitute the type of preferential treatment which
Title VII| prohibited.

REMEDY ORDERED:

Question of remedy deferred to allow parties to confer with the judge.
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NELRYS
CASES CITED:
Local 189, United Papermakers and Paperworkers, AFL-CIO v.
United States, 416 Fed.2d 980 (5th Cir., 1969); Quarles v. Philip

Morris, Inc., 279 F.Supp. 505 (E.D.Va., 1968); Griggs v. Duke Power
Power Co., 401 U.S. 424 (1971).
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HATKINS v, UMITED STEEL WORKERS CF AMERCIA LCCAL 2369 - 8 FEP 729 (5/14/74),

REMEDIAL QRDER

Laid cff blacks were to be reinstated, with back pay, so *hat thair pro-
portion in the present, smaller work force would be equivalent to that in
the larger, 1971 work force after the affirmative action hiring plan had
been implemented. Mo incumbents were to be laid off to facilitate r¢instate~
ment. Rather, all empioyees were to share available work, and to be pzid
for full time work, even if they worked less than fuli weeks.

Future layoffs were to be accomplished so that the number of blacks
and whites laid off would be proportional to their total number in the
work force.
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CASE:

WATKINS v. UNITED STEELWORKERS OF AMERICA LOCAL 2369, Civ. #74-2604
(Slip Opinion).

COURT AND DATE:

U.S. Court of Appeals, Fifth Circult, 7/16/75.

ALLEGAT iON:

Plaintiffs, black employees of Contlnental Can Company who were laid
off under their union contract's LIFO plan, brought a class action suit
against the union and their employer, alleglng that the LIFO ‘plan was not
bona fide and that their dlscharge perpetuated the employer's past dis-
crimination in violation of Title VIlI. They claimed that while the LIFO
plan appeared on the surface, to be neutral, it was In fact discriminatory
since defendents' prior discrimination had prevenfed blacks from galning
sufficient senlorlty to withstand lay off. Plaintiffs also contended that

+he collectively bargained recal|l-in-reverse-order-of-layoff system was unlawful.

DECISION:

The court first noticed the facts of the case. Defendant company had
hired only two blacks prior to i965; from 1966 to 1969, some blacks were
hired; and from 1969~197| substantlal numbers of blacks were hired. From
1971-1973, layoffs became necessary, and were accomplished through the re-
verse seniority plan embodied in plaintiff's collective bargaining agree-
ment. Under this agreement, recall was to be accomplished in reverse order
of iayoff. All blacks except the original two, who were hired in the 1940's,
were laid off. After the laid off plaintiffs won thelr suit in the district
court, an order was issued, which stated, in essence, that blacks were fo be
rehired with back pay in order to establish the 197| black-white ratio; all
emp loyees were to share avallable work and be paid for full-time work; future
layoffs were to be allocated among blacks and whites in proportion to their
ratio in the work force.

»

I+ was then held that although the employment seniority system and its
LIFO plan had a more harsh Impact on the black employees, It was bona fide
and not in violation of Title VIIl, since the complainants had not themselves
previously suffered dlscrimination at the hand of defendants. |+ was held
that +he black plaintiffs here had, as Individuals, achieved their rightful
places In the employment hlerarchy without regard to race. The court de-
clded that the actual reason why the black plaintiffs had Insufficient se-~
niority to withstand layoff was their age; that they were too young to have
applied for employment with the company during its days of discriminatory
hiring. Furthermore, it was found that a declaration that the LIFO plan
was discriminatory would entall treating blacks. who had not been personally
discriminated agalnst preferentially to equivalent whites.
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The total employment seniority system was held bona fide since it
. granted to pleintiffs +heir rightful place without granting fictional
seniority.

RPecall on the basis of +otal employment seniority was seen as not
perpetuating the effects of past discrimination against the plaintiffs.
Since the court previously held that defendant company did not discriminate
in hiring plaintiffs, there was no discrimination which could be perpetuated.
[f the plaintiffs were to be recalled before senjor whites, the court found
that this would constitute preferential treatment in violation of Title VII.
Citing Williamson, the Fifth Circuit recognized that in a Job seniority situa-
tion, extended layoffs dictated that recall privileges which operated to +he
residual disadvantage of blacks violated Title VIl and were subject to ju-
dicial modification; however, +he court noted that Watkins uttlized plant
senicrity for recalls. In conclusion, the court held that if layoffs by
reverse seniority were bona fide under Title VII, then by analogy, recalls
in reverse order of layoffs were bona fide.

REMEDY ORDERED:

Reversed and remanded.

CASES CITED:

Waikins v. United Steelworkers of America Local 2369, 369 F.Supp.
1221 (E.C.La., 1974); Jersey Central Power and Light Co. v. Local
Unions of the International Brotherhood of Electrical Workers, 508
Fed.2d 687 (5th Cir., 1969); (3rd Cir., 1975); Waters v. Wisconsin
Steel Works, 502 Fed.2d 1309 (7th Cir., 1974); Schaefer v. Tannian,
10 FEP 897 (E.D.Mich., 1975); Celay v. Carling Brewing Co., 10 FEP
6, (N.D.Ga., 1974); Griggs v. Duke Power Co., 401 U.S. 424 (19713;
Local 189, Papermakers and Paperworkers, AFL-CIO v. United States,
416 Fed.20 980 (5th Cir., 1969); Williamson v. Bethlehem Steel Corp.,
468 F.2d 1201 (2nd Cir., 1972).
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CASE:

DELAY v. CARLING BREWING CO., 10 FEF 164.

’
7

COURT AND DATE:
U.S. Dlstrict Court, Northern District of Georgla, 6/25/74.

ALLEGATION:

Plaintiff contended that defendant was obllgated to act to remove the
vestiges of It+s pre-1964 discrimination which resulted In extensive annual
layoffs of black employees.

Defendant admitted that the result of the layoff policy was discrimina-~
tory, but argued that it had no obligation to remedy the result of a dis-
criminatory pollcy which I+ utillzed prior to the effective date of the
1964 Civil Rights Act.

DECISION:

The court first reviewed the facts of the case. Defendant was found to
have discriminated against blacks until 1964, when it ceased this practice
and began hiring blacks. |t had a senlority system based solely on years
of service with the company which was used as the root of defendant's lay-
off and recall scheme. Since defendant's business was highly seasonal,
many employees were laid off for up to six months per year. And since the
more junlor employees were the ones ltald off, the result was that all blacks
were laid off for 6 months per year. These blacks thereby lost their op-
portunity for health beneflts. .Also, there was no possibility that their
annual layoffs would end as long as defendant was in busliness.

REMEDY ORDERED:

The Court held that defendant was required to eliminate the annual lay=~
off of all black employees, and denied defendant's motion for summary Jjudg-

ment.

CASES CITED:
Watkins v. Unlted Steel Workers Local 2369, 7 FEP 90 (E.D.la., 1974).
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CASE:

WATERS v. WISCONSIN STEELWORKS OF INTERNAT IONAL HARVESTER co.,
502 Fed.2d 1309.

COURT AND DATE:

U.S. Court of Appeals, Seventh Circuit, 8/26/74.

ALLEGAT ION:

Plaintiffs, black bricklayers who had been in defendant's employment
for too short a time to accrue seniority rights before their layoffs,
charged that defendant's last-hired-first-fired senlority system violated
thelr rights under Title VI| of the 1964 Civil Rights Act. Plaintiff also
alleged that the recal| of eight men, who had been given severance pay in
exchange for forfeiture of thelr contractual seniorlty rights, discriminatori |y
advanced these men ahead of plaintiffs on the senlorlty roster. The final con-
tention of the plaintiffs was that defendant's seniority system perpetuated the
effects of past discrimination.

Defendant contended that it had not engaged in discriminatory hiring
policies prior to 1964, |t also stated that their seniority system was
racially neutral, and that it found plaintiff's demands as equivalent to a
call for reverse discrimination.

DECISION:

&

The court held that defendant's employment seniority system granted
workers equal credit for actual length of service with defendant, and was
not of Itself racially discriminatory but was, rather, raclally neutral.
It was held that workers were not to be granted special iprivileges or fic-
tlonal senfority because of race; that employees were not to be shack|ed
With the burdens of thelr employers' past discrimination.

The court found, however, that the reinstatement of +the persons who
had been given severance pay constituted present perpetration of a past,
discriminatory practice.

REMEDY ORDERED:

Plaintiffs were to recelve damages equal! to the difference between plain-
tiffs' actual earnings for the perlod and those which he would have earned
absent the discrimination of defendants. The dollar value of this award
was to be calculated on remand. Plaintiff's counsel was awarded attorney's
fees, dollar value to be calculated on remand.
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CASES CITED:

Quarles v. Philip Morris, Inc., 279 F.Supp. 505 (E.D.Va., 1968);
Local 189, International Papermakers and Paperworkers, AFL-CIO
v. United States, 416 Fed.2d 980 (5th Cir., 1969); Griggs v. Duke
Power Co., 401 U.S. 424 (1971).
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CASE:

COX v. ALLIED CHEMICAL CORP., 382 F.Supp. 309 (1974).

COURT AND DATE: )

U.S. District Court, Mlddle District of Louislana, 9/23/74.

ALLEGATION:

Plaintiffs, two black and one white former employees of defendant company
("Allied"), who had been hired before 5/2/69, alleged that certain policies
of Ailied and defendant union ("Local 216") carried forward the effects of
past discriminaticn because of race, and violated Title VII of the 1964 Civil
Rights Act. These policies were embodied in the unit seniority system found in
the present and all prior collective bargaining agreements between Allied and
Local 216. Under this system, employees were to accrue seniority only within
the unit of the plant in which they worked, such senfority to be wholly forfeited
on transfer to another unit. Also, when a reduction in unit personnel was necess-
ary employees in jobs to be eliminated were allowed to displace the least senior
employees in their job classification; the displaced employees were In turn allowed
to displace the least senior employees in the next lower classification; these pro-
cedures were to be followed until the least senior unit employees were laid off.

Plaintiffs argued that they should have been allowed to use their total
plant seniority +o protect them against personnel reduction layoffs, since
prior discrimination had locked them into their units. They indicated that
employees who worked in formerly all white units, and who had less total plant
senlority than plaintiffs, were not being lald off durlng plaintiffs' unit's
personnel reduction.

Defendants claimed that maintenance of the unit seniority system was
dictated by business necessity.

DECISION:

On the basis of Local 189's reasoning, the court concluded that it had
the power to eliminate the present effects of past discrimination by altering
a senlority system, raclally neutral on its face, absent a sufficient showing
by defendant of business necessity.

Following "rightful place" reasoning, the court found that the 1971 EEOC
Conciliation Agreement and the special provision of the 1973 Collective Bar-
gaining Agreement, which gave blacks hired during Allied's pre-1969 discrim-
inatory hiring period the opportunity to be credited with total plant senlority
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for the purpose of promotion, layoff or recall 1f they transferred between
uni+s, a reasonable implementation of Title VII with respect to promotions
and transfers only. Also, the court questioned whether plaintiffs had had
an opportunity te act under +he effect of these provisions, or whether thelr
10/22/71 layoffs had precluded their taking advantage of the newer system.

With respect to layoff, the court found the application of law to facts
in Watkins to have been misguided. Rather I+ was declided In the present
case That employers were not required, under Title VII, to grant preferentlal
+reatment In the form of quotas to minority persons who were not proven to
have been Injured by thelr employers' prior discriminatory treatment. A
finding of injury to a specific minority person was found to require a showing
that: (1) an employee who was locked into his unit was lald off under the
unit+ senlority system while a person in another unit with less total plant
senfority was not laid off; (2) the laid off employee would have t+ransferred
+o that other unit but for defendants' use of the unit seniority system; (3)
+he laid off person would have been capable of performing the duties of the
retained junior employee In the other unit.

As to the two black plaintiffs, the court found all elements of the above
+hree-fold causatlon tests fulfilled, while the white plaintiff was found
+o fall the test. The black plaintiffs were held entitled to relief under.

Titie VII.

REMEDY ORDERED:

Allled and Local 216 were held equally liable for the back pay to which
plaintiffs were entitled. Attorneys' fees were also awarded to plaintiffs.

The court declined to grant relnstatement, although [t acknowledged that
i+ was authorized to grant such relief, since it could have required removal

of incumbent employees.

CASES CITED:

Local 189, Papermakers and Paperworkers, AFL-CI0 v. United States;
416 Fed.2d 980 (5th Cir., 1969); Watkins v. United Steelworkers of America,
Local 2369, 369 F.Supp. 122i (E.D.la., 1974); Quarles v. Philip Morris Inc.,
279 F.Supp. 505 (E.D.Va., 1968).
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CASE: ‘
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, DECISION #75-037, 10 FEP 285.

DATE:

10/10/74.

ALLEGATION:

Charging parties, four white driver education instructors hjred between
1966 and 1969, were laid off in August 1972 due to budgetary cutbacks and
decreased student enrolIment. They claimed that their employer violated
Title VI by terminating them because of their race and without regard to
their seniority and ability.

DECISION:

Two white and two Hispanic supervisors each were found to have made
layoff recommendations to +he white Executive Director, and most of their
Choices of persons to be retalned were in agreement. They were shown to
have made their recommendations on the basis of objective criteria: attend-
ance, performance, employee conduct. The complainants were all found to
have had poor performance and/or conduct records.

The EECC held that there was no evidence, despite the retention of less
senior Hispanics, that whites with superior conduct or performance records
were released on the basis of their race. ‘

REMEDY ORGERED:

None.

CASES CITED:

None.
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CASE:
BALES v. GENERAL MOTORS CORP., 9 FEP 234,

COURT AND DATE:

U.S. District Court, Northern District of Callfornia, 1/27/75.

ALLEGAT ION:

Plaintiffs, female employees of defendant corporation, contended that
defendant's proposed senlority based layoffs should be enjolned since de-
fenant corporation's previous sex-based discrimination had caused plain-
+1ffs to have so |ittle senlority that they were to be lald off earller
than they would have been had defendant not previously discriminated
agalnst them. These plaintiffs asked that the collective bargaining agree-
ment between defendant unlon and defendant corporation be amended to per-
mi+ female employees to contlinue to work while more senlor males would
be laid off. ' :

DECISION:

The court held that plalntiffs probably could not prevall on the merits,
since defendant's senlority system was bona flde. Also, 1+ was found that
plaintiffs would not suffer irreparable Injury If laid off, since their
unemp leyment benefits under a col lectively bargained plan would amount to
95% of their usual weekly take home pay.

REMEDY ORDERED:

Plaintiffs' request for preliminary injunction denied.

CASES CITED:

No case clted.
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CASE:

JONES v. PACIFIC INTERMOUNTAIN EXPRESS, 10 FEP 913.

COURT AND DATE:

U.S. Distrlct Court, Northern District of Callfornia, 4/2/75.

ALLEGATION:

Plaintiffs, black truck drivers who were recently hired by defendant,
who had previously not hired blacks, were laid off pursuant to a last-hired,
first-fired provision ("LIFO") in the col lective bargaining agreement be-
tween their union and their employer. The plaintiffs contended that the
LIFO provision was itself illegal under Title VIl of the 1964 Clvil Rights
Act, and asked that enforcement of the provision be enjolned and that the
laid off drivers be reemployed under a plan In which all Pacific Inter-
mountain Express drlvers would share avallable work equalliy. Plaintiffs
also argued that they should be awarded senifority retroactive to the dates
when they would have applled for work at Pacific Intermountain Express except
for |ts reputation for discrimination.

DECISION:

The reasoning of the court in Franks v. Bowman, which was decided after
the case on which plaintlffs relied, Watkins, persuaded the court in this
case. Hence, defendants' past discrimination was held not to Invallidate
an otherwise bona fide seniority system.

The retroactive seniority which plaintiffs sought was found inconsis-
tent with the general requlrement that one seeking to prove racial discrim-
ination against him in hirlng must show that he actually applied for the
position in question, since plaintiffs here asked for seniorlty dating to
a time at which they might not have actually applied for employment with
-defendant.

REMEDY:

Motion for preliminary injunction denied.

CASES CITED:

Watkins v. United Steelworkers of America, Local 2369, 369 F.Supp. 1221 (E.D.La.,
1974); Vaters v. Wisconsin Steel Works, (7th Cir., 1974); Jersey Central Power
and Light v. Local Unions of the International Brotherhood of Electrical Workers,
5C8& Fed.2d 687 (3rg Cir., 1975).
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CASE:

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, DECISION #72-251.

COURT AND DATE:

EEOC, 5/8/75.

ALLEGATION:

Charging parties alleged that their employer engaged in unfair emp loy=-
ment practices In violation of Title VIl by maintaining a LIFO layoff
system which had a disparate Impact on blacks as a class because of past
discriminatory hiring practices. Charging parties were laid off by respon-
dent, an electric company, under the LIFO system.

DECISION:

The EEOC, relying on the district court's declsion iIn Watkins, found
t+he threshold question to be whether the practice here complained of had
a disparate Impact on a group protected by Title VIi. Such disparate impact
was demonstrated to exist through presentation of statistics which showed
significant disparity between the percentage of blacks In the avallable work-
force and on respondent's employment roster during the 1973-1974 period. The
EEOC found that the statistical data raised an Inference of hiring discrimina-
t+ion which was proved by respondent employer's fallure to rebut. The Com-
mission then presented statistics which 1t found to demonstrate that respon-
dent's senlority system had a disproportionate adverse Impact on blacks who
had insufficient seniority to withstand layoffs due 1o respondent's prior
discriminatory hiring practices.

While the EEOC recognized that the disparate impact of the LIFO system
could be justified by proof of business necessity, it stated that this de-
fense was not raised. Furthermore, relying on the district court's opinion
In Watkins, the EEOC found that even 1f the defense had been raised, it could
not have been sustained.

On the question of whether or not respondent's senlority system was bona
fide, the Commisslon found, on the basis of the LIFO system's Incorporation
and perpetuation of earlier discriminatory employment decislions by the em-
ployer, that the system was not bona fide. Also noted was the fact that
t+he seniority which was used as a basls for layoffs was a non-job related
criterion. The finding of a non-bona fide seniority plan was limited to
cases such as this one, In which the effects of past discrimination had not
been eliminated; the EEOC stated that disproportionate Impact on blacks would
not Indicate non-bona fldeness when a LIFO system operated in a plant where
there had been no discrimination.
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Relying on its own Decision #71-1447 and the district court's
opinion in Watkins, the EEOC found that the apparent legislative intent
to support senicrity systems was not relevant to the facts of this case,

The EEOC concluded that the respondent employer had engaged in an
unlawful employment practice in violation of Title VI| by utilizing a LIFO
system which excluded a disproportionate number of black employees as a
resuit of the employer's past hiring discrimination.

REMEDY ORDERED:

None.

CASES CITED:
Griggs v. Duke Power Co., 40! U.S. 424 (1971); Watkins v, United Steel-

workers of America, Local 2369, 369 F.Supp. 1221 (E.D.La., 1974); Loy v. City
of Cleveland, 8 FEP 614 & 617 (N.D. Ohio, 1974).
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R-AP
CASE:

SAVANNAH PRINTING SPECIALTIES AND PAPER PRODUCTS LOCAL UNION 604
v. UNION CAMP CORP., 350 F.SUPP. 632

COURT AND DATE:

U.S. Distrlct Court, Southern District of Georgla, 11/10/72.

ALLEGAT ION:

Plalntiffs claimed that defendant's refusal to arultrate certain layoff
and senlority related grievances violated a collective bargaining agreement
between plaintiff's unlon and defendant. The grievances related to the ’
senlority and layoff provisions of an OFCC Compliance Program, which stated
+hat division (rather than the former job) seniority would be the only se-
niority factor involved in competition for higher echelon Jjobs by blacks
who had been victims of pre-1970 discrimination. The grievances stated that
plaintiffs had been laid off due 1o lack of business while certain employees
with less "department" senlority, though greater "dlvision" seniority, were
retained. Plalntiffs, three of whom were black, were hired post-1970. Some
of the retained empioyees were blacks who had been hired pre-1970 into
different departmint®i,

Defendant argued that plaintiffs stated no claim on which relief could
be granted, slince their grievances were not arbitrable. Rather, they as-
serted that the senlority standards for determining layoffs were mandated
by the OFCC.

DECISION:

I+ was held ‘that an employer was not required to arbitrate in a situa-
+ion In which arbitration could eradicate the effects of affirmative action
which was mandated by U.S. law and public policy. While It was recognized
that compliance with Executive Order 11246 would not be required if defend-
ant wished to cease contracting with the federal government, the court found
+hat federal contracts were a malnstay of defendant's business, and that
+heir elimination was not feasible. Furthermore, It was held that the affirm-
ative actlion plan would be required of defendants under Title VII even if It
made no government contracts, since defendant's previous job seniority system
t+ended to perpetuate the effects of past discrimination.

REL IEF GRANTED:

Defendant properly refused to arbitrate; case dismissed for failure fo
state a claim on which relief could be granted.
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CASES CITED:

Local 189, Papermakers and Paperworkers, AFL-CIO v. United States,
416 Fed.2d 980 (5th Cir., 1969); Quarl!es v. Philip Morris, Inc., 279
F.Supp. 505 (E.D.Va., 1968).
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CASE:

JERSEY CENTRAL POWER & LIGHT CO., v.LOCAL UNIONS OF THE iNTERNATIONAL
BROTHERHOOD OF ELECTRICAL WORKERS 508 Fed.2d 687.

COURT AND DATE:

U.S. Court of Appeals, Third Ctrcutt, 2/14/75.

ALLEGAT ION:

“

Thls was orlglnally a declaratory judgment actlon, brought to determlne
the rlghts of the company, the unlon, and the unlon-member-emp loyees under
a company-unlon collectlve bargalning agreement and a EE”C-company-unlon
conclllatlon agreement, In the llght of forthcoming econcmlcal ly Induced
layoffs. In the dlstrict court, It was held that the conclllatlon agree-
ment, whlch would have maintained pre-layoff workforce composition with
respect to race and sex throughout the layoffs, preval led over the earller
collective bargalning agreement, which would have adhered strictly to LIFO
under a plantwlde senlority system.

The unlon appealed, alleging that the conclllation agreement sought to
Increase the proportion of female and minorlty workers through "hires"
rather +han "flres;" that once:.these persons were hlred, the terms of thelr
employment would be governed by the collectlve bargalning agreement, e.g.
+he LIFO provislons.

DECISION:

The Court of Appeals found for the unlon, stating that Title VI was
not violated each time a minorlty group member was lald off under a LIFO
plan. It further held that plantwlde senlorlty systems whlch seemed to be
neutral, but whlch actually had a dIsproportlonately harsh Impact on recently
hired mlnorlty workers were bona flde senlorlty systems under Title VII; In
addltlon the court held that a senlorlty system which carrled forward the
effect of past dlscrimlination was valld under the 1964 Clvll Rights Act.

REMEDY ORDERED:

Remanded: (1) to vacate the prevlous order which had dlctated that
Jersey Central was to malntaln the same mlnorlty percentages In Its post-
layoff work force as In 1ts pre-layoff work force; and (2) to Implement
+he LIFO plan dlctated by the collectlve bargalning agreement.
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CASES CITED:

Griggs v. Duke Power Co., 40| U.S. 424 (1971); Local 189 Papermakers
and Paperworkers, AFL-CIO v. United States, 416 Fed.2d 980 (5th Cir., 1969);
Waters v. Wisconsin Steel Works, 502 Fed.2d 1309 (7+h Cir., 1974y,
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b e

CASE:
WILLIAMSON v. BETHLEHEM STEEL CORP., 468 F.2d, 120I.

COURT AND DATE:

U.S. Court of Appeals, Second Ctrecutt, 11/3/75.

ALLEGAT ION:

Plaintiffs, six black employees of defendant, each of whom had at least
|5 years' seniority, asked that the recall of lald off employees on a racially
discriminatory basis be enjoined. Defendant's former job senlority system,
which until 10/1/67, locked blacks into unattractive low paying jobs, was
previously held a violation of Title VII| of the 1964 Civil Rights Act.

DECISION:

The court found that the discriminatory impact of a departmental senior-
ity recall system, where there had been multiple layoffs, was not foreseen
by government counsel In the previous sult. Therefore, the present plain-
+1ffs were permitted to seek an extension of the rellef obtained in the earlier

case.

I+ was held that recall privileges granted after an extended layoff, which
operated to the residual disadvantage of black workers who had been discrimina-
t+ed agalinst by a seniority system, could violate Ti+le VI!, and were subject

to judicial modification.

The cour+ noted that there were four questions which the district court
would have to answer on remand:

(1) At what point in time does a "temporary" layoff become an
"extended" layoff?

(2) To what class should relief extend? (e.g. should it extend
only to black persons hired before defendant ceased its dis-—
criminatory hirlng practices?) ‘

(3) How does the seniority system affect pools? The previous
court decree had organized recall as follows:

A) Lald off =mployees were recal led o or assigned into

"rool jobs", usually entry level jobs, on the basis
of plant service;
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B) Employees were recalled from pool jobs to higher
rated jobs in their seniority unit on the basis of
unit service, except as to

C) Blacks who had transferred out of their traditionally
black departments; for these reasons, total plant
service of all employees competing for the job in
question was used to determine order of recall.

(4) Should laid off white employees be treated as having plant-
wide rather than unit seniority? |If so, would this have
the effect of recalling whites to positions held prior to
layoff by blacks? If so, would Title VII be violated?

Finally, +he court stated that defendant's compliance with Title VI might
meet with criticism from majority group employees, but that this criticism
was not to deter the effectuation of policies consistent with Title VII,

REMEDY ORDERED:

Remand to consider above questions (1) through (4).

CASES CITED:

Vogler v. McCarty, iInc., 451 Fed.2d 1236 (5+h Cir., 1971); Griggs v.
Duke Power Co., 401 U.S. 424 (1971); Quarles v. Philip Morris, Inc., 279
F.Supp. 505 (E.D.Va., 1968); Local 189, Papermakers and Paperworkers,
AFL-CIO v. United States, 416 Fed.2d 980 (5+h Cir., 1969).
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AN,

CASE:

LOY v. CITY OF CLEVELAND, 8 FEP 614.

COURT AND DATE:

U.S. Distriet Court, Northern District Ohlo, 3/29/74.

ALLEGATION:

Plaintiffs, female police offlcers who were notified of thelr termination,
contended that thelr employer's (defendant's) layoff procedures violated Title
VIl of the 1964 Civil Rights Act and asked for a temporary restraining order.
They alleged that they had been hired in 1973, but were to be laid off in
order of Increasing Pollce Entrance Examination scores because of budget cut-
backs. It was stipulated that prior to 1973, the Police Department hired no
female patrol officers, and was |Imited by ordinance to employ no more than
50 women 1n I1+s Women's Bureau. Whlle relevant ordinances were amended In
1972 +o al low women to become patrol offlcers, the department continued to
exhibi+ anti-female blas to an extent in 1973; e.g. 19% of all applicants
who passed the entrance examination were female, yet only 8% of all of those
passing applicants hired were women.

STATISTICAL DISPARITY:

The effect of the proposed layoff would have been to terminate 87% of
+he females appolnted In 1973, but only 42,5% of the males appointed In 1973.

DECISION:

i+ was held that when a group had been prevented by discrimination from
obtaining employment, and consequently from obtaining senlority In certain
positions, that group should not be further penalized by the operation of
a seniority system which rewarded those who were not the victims of dis-
crimination. Also, the court found that it had authority to remedy the
effects of past discrimlnation, once such past dlscrimination was established.
The court decided that since plaintiffs would probably prevall on the merits,
a temporary restralning order should be Issued, |imiting the percentage of
women among persons lald off to equal the percentage of women among all pat-
rol officers hired In 1973 (8%).

REMEDY ORDERED:

Temporary restralning order to prevent defendant from laying off plaintiffs.
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CASES CITED:

Local 189, Papermakers and Paperworkers, AFL~-CIO v. Unlted States,
416 Fed.2d 980 (5th Cir., 1969); Quarles v. Phillp Morris, Inc., 279 F.
Supp. 503 (E.D. Va., 1968); Watkins v. United Steelworkers of America Local
2369, 369 F.Supp. 122].
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1, R - Y
CASE:

LOY v. CITY OF CLEVELAND, 8 FEP 617.

\\

COURT AND DATE:

U.S. District Court, Northern District of Ohlo, 6/4/74.

ALLEGAT ION:

Defendants contended that the proposed dlscriminatory layoffs, complained
of in plaintiff's previous motion for temporary restraining order, dld not
go Into effect because of federal funds received, and that this case should
be dismissed.

DECISION:

While voluntary cessation of allegedly illegal conduct was found not
necessarlily to render a case moot, the court held that plaintiff's claims,
wiich were raised In the context of a +hreatened  layoff, that never materi-
alized, were moot. The court's rational was that while the past discrimination
and senlority scheme which resulted therefrom were alleged to be unlawful, the
layoffs which were previously planned and which precipitated the lawsult were
not alleged to be per se unlawful conduct.

REMEDY ORDERED:

No equitable remedy could be fashloned to insure non-prejudicial treat-
ment of plaintiffs in the event of possible future layoffs. However, plain-
+1ffs were granted leave to intervene in Harden v. City of Cleveland. ‘In
+hat case, claims of past discrimination and an unfair seniority system -
(similar to those in Loy) had been made, and were o be declded on the merits.
Defendant's motion to dismiss was granted. ~

CASES CITED:

None relevant.
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CASE:

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, DECISION #74-106, 10 FEP 269.

DATE:

———

4/2/74.

ALLEGATION:

Complainants A and B contended that employer, a public educational
Institution, violated Title V| by failing to rehire them because they
were white and by retaining iIn their places two less qualified black
music instructors. “Complainants stated that their dismissal was not based
on their individual qualifications but on a policy, which complainants al-
leged was unlawful, of maintaining a fixed ratio of black teachers to black
students.

DECISION:

Complainant A was found to have been laid off primarily because of his
race. Seniority was not a consideration here since all parties In conten-
tion for the position which complainant claimed was rightfully his were on
annual contracts.

Employer's contention, that black teachers were necessary to meet +the
needs of the black student community and to contribute to the school as a
wiole, was held of doubtful validity when evidence demonstrated +hat the
music students as well as the general student body, including many blacks,
felt that Complainant A contributed greatly to thelr educational experience.
Furthermore, the EEOC found some of the criteria on which Complainant A's
discharge was based to be overly subjective.

In a footnote, the EEOC cautioned that use of a strict ratio, such as
@ black faculty-black student ratio, as the chief criterion of an emp |l oyment
policy would come dangerously close to white abusive, black-preferential
treatment forbidden by Title VIl, and would perpetuate anti-1964 Civil
Rights Act philosophies such as "only black teachers can relate to black
students." However, the Commission was unable to find that respondent had
utilized a strict quota. Rather, .i+ found respondent's affirmative action
policy in the layoff situation to have been inconsistently set forth on
different occasions.

REMEDY ORDERED:

None.
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NPV

CASES CITED:

Watkins v. United Steelworkers of Amerlca, Locai 2369, 369 F.Supp. 1221
24 (1971).

(E.D.La., 1974); Griggs v. Duke Power Co., 401 U.S. 4
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CASE:

UNITED AFFIRMATIVE ACTION COMMITTEE v. GLEASCN, 10 FEP 54.

COURT AND DATE:

U.S. District Court, Oregon, 7/24/74.

ALLEGATION:

Plaintiffs, minority group employees of a county government, chal lenged
their proposed layoffs in reverse order of seniority, due to county fiscal
problems, as racially discriminatory. They requested a preliminary injunc-
tion to stay the layoffs.

DECISION:

The use of the seniority system for determining which emp loyees were
to be laid off was seen as a usual and fair system, not based on racial
dlscrimination, while the meri+ system suggested as an alternative to sen-
fority by plaintiffs was denounced as unworkable and contrary to civili
service and union rules.

The statistics which plaintiff had Introduced in support of its con-
tention thet the county engaged in racial discrimination were found un-

convincing.

‘ While the use of the senlfority list as a basis for layoffs was found
to have a more harsh impact on racial minorities than on whites, since

the minorities were for the most part hired more recently than whites,

the court could not find this Impact a sufficient reason to grant the

prayed-for preliminary injunction.

REMEDY ORDERED:

Plaintiff's motion for a prefiminary injunction to hal+t seniority-
based layoffs was denied.

CASES CITED:

None relevant.
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ANy

CASE:

LUM v. CIVIL SERVICE COMMISSION, 10 FEP 365.

COURT AND DATE:

U.S. Distrlct Court, Southern District of New York, 1/31/75.

ALLEGATION:

Plalntiff had orlglnally complained that hls employment application 1o
the pollce force was denled because its minimum helght requlrement was
deslgned to exclude persons of certaln races or natlonal orlgins. A Con-
sent Order ended thls alleged discriminz*lon, and plalntlff went on to
become a probatlonary officer, although he would have now completed the
probatlonary perlod had he been hlred when he orlginally applled.

The present allegatlon was that plalntlff would not now be affected
by the budget crisls - motlvated layoff of probatlonary pollce offlcers
[f 1+ had not been for the pollce department's orlginal discrimlnation
agalnst hlm, whlch postponed hls admlsslon to pollce tralnlng.

DECISION:

Plaintlff would have been beyond the probatlonary perlod and Immune o
the present layoffs had It not been for defendant's origlnal dlscrimlnatory
“elght requlrement. Plalntl ff made the requlsite showlng of probable suc-
cess on the merlts. Also, the court found that the clty's burden of having
one more person (plalntlff) on Its payrol| was much smaller +han the burden
which Lum would have to bear If he were lald off.

REMEDY ORDERED:

The pollce department was enjolned from laylng off the plaintiff.

CASES CITED:

None relevant.
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CASE :

CHANCE v. BOARD CF EXAMINERS, 10 FEP 1023.

CCURT AND DATE:

U.S. District Court, Southern District of New York, 2/7/75.

ALLEGATION:

Plaintiffs, supervisory personnel who were appointed pursuant to orders
of the Southern District Court, urged that continued Implementation of the
excessing regulations set forth in the agreement between thelr union and
the defendant would have a discriminatory effect on plainti ffs which would
be Inconsistent with the court's prior decisions In Chance. Plaint]ffs'
previously proposed alternative approach +o excessing procedures resul+ted
In a court order on 11/22/74; defendant now sought modlfication of that
order In the name of administrative expediency.

DECISION:

The -judge first conceded his famillarity with the Title VI| cases which
dealt with minority layoffs through the unsympathetic "status quo" and/or
"rightful place" approaches. He stated +hat the particular facts, as well
as the different statutory bases of the present case might distingulish i+t
from Waters and Jersey Central. Moting that the reasoning of these cases
might be called "generally applicable," the Judge stated, however, that he
simply disagreed with them, and that he found support for his present order
in the Watkins decision of Eastern District Court of Loulsiana Court, especlally
since the Second Circult's raclal quota stance was more in agreement with the
Fifth (in which the Eastern District of Louisiana lay) than with the Third and
Seventh Circults.

The court agreed to modify Its previous order in thls case.

REMEDY ORDERED:

The modifled order stated, In essence:

|. Affected Persons

a) Acting or regular supervisors shall he divided Into Group
A, black-American; Group B, Hispanic-American; and Group
C, "All Others."
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-2~

This order shall not affect:

) Supervisors who were appolinted within the last
5 months.

2) Supervisors who were not holders of valld super-
visory |lcenses as of the date of thelr excesslng.

3) Supervisors who were glven the 6ppor+unl+y to take
a Ilcensing examlnatlion but who falled or neglected
t+o take thls examlnatlon. ‘

Excessing

a)

b)

c)

d)

e)

The total number of supervisors In each group. A, B and
C, Is to be calculated as of the date on which any super-=
vlsory poslition Is to be terminated. Then the percentage
of A and of B In the total (A+B+C) shall be calculated.

The percentage of A and of B In the total of supervisors
+o be excessed shall not exceed A/(A+B+C) and B/ (A+B+C),

respectively.

The numbérs and percentages referred to in a) and 'b)
above shall be calculated for Indlvidual districts for
the purpose of Infra-district excessling.

The numbers and percentages referred to In a) and b)
above shall bz calculated on the basis of the number of
supervisors In New York Clty for the purpose of Inter-
district excessing. ‘

Supervisers who are advlsed of thelr excessing rights and
who elect to be transferred to simllar positions of ex-
pected duration of at least one year, In the same or In
a different dlstrict, are not to be considered excessed.

Reassignment

a)

An A, B or C person who was excessed shal | be reasslgned
to a supervisory posltion as follows:

1) (A+B)/(A+B+C) shall not decrease unless no A or B
persons are avallable for reassignment.

2) A/(A+B+C) shall not decrease unless no A persons
are avallable for reassignment, Erov!ded +he ratlo
may decrease to A/(A+B+C+I) If the decrease results
from reassignment of an excessed B person.
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3) B/(A+B+C) shall not decrease unless no B persons cre
avallable for reassignment, provided the ratio may
decrease to B/(A+B+C+!) If the decrease results from
reassignment of an excessed A person.

IV. Duratlion
This order shall be effective 7/30/74 through 11/30/77, except

that it shall not apply to pre-11/22/74 intra-district excessling.

V. Construction

This order shall be construed as consistent with relevant con-
tracts, laws and policles. Defendant may create a preferred pool
of excessed supervisors and/or reassign or appolnt them to vacancles
anywhere within the NYC Public Schoo! System. Excessed supervisors
may return to vacancles in thelr home distrlcts.

CASES CITED:
Waters v. Wisconsin Steel Works, Inc., 502 Fed.2d 1309 (7th Clr., 1974);
Jersey Central Power and Light Co., v. Local Unlons of the International Brother-

hood of Electrical Workers, 508 Fed.2d 687 (3rd Cir., 1975); Watklns v. United
Steelworkers of America Local 2369, 369 F.Supp. 122! (E.D. La., 1974).

127




-114-

1. HE AP

DECISION:

The court stated that the question before it was whether the LIFO lay-
off system dictated by the collectively bargained senlority scheme, while
neutral on I+s face, violated Title V11 of the 1964 Civil Rights Act, iIn
+hat 1+ tended to perpetuate the effects of past discrimination against
females.

|+ was noted that departmental seniority systems which perpetuated the
effects of past discrimination were general ly found to violate Title VII.
The court than analoglized the previously typical situation, of discriminatory
non-promotion within departmental seniority systems to the present situation,
of discriminatory demotion on a quasi-depar?menfal basis, e.g. demotion on
+he basis of time in rank rather than total length of service in the police
department. The court concluded that the present senlority system was not
bona fide, but was unlawful In light of Title vil, since: (1) females with
greater total length of servlice, but less time in rank +han similarly situ-
ated males, would be demoted while the males would be retalned; (2) the
police department's previous dlvision of lines of progression on the basis
of sex, In which females had substantially less chance for promotion than
males, deprived females of +Ime In rank, which upon merger of the |ines
would have allowed the females to withstand the planned demotions wlthout
feeling discriminatory impact.

After considering the precedents set forth by all relevant recent cases,
+he court found that the proposed layoffs and demotions of women, on the
basis of their lack of senfority which was a result of previous discrimination,
to violate Title VI1, since defendants did not demonstrate business necessity.

REMEDY ORDERED:

The court explicitly stated that 1+ wished to avoid injury to males which
would result from preferential +reatment to females; e.g. I+ did not wish fo
enter an order which would force layoff of senlor males In exchange for re-
t+entlon of junior females. Hence, the court took notice that most of the
females (and males) who had the least senlority had been hired under a cer-
+aln federally funded program, and directed that no one hired under this
program could be laid off. The senlority provisions of the collective bar-
gaining agreement were +o prevail, however, in +he layoff of the 550 city
funded police offlcers who were to become victims of budgetary cutbacks. .The
reasons stated for utllization of this remedy were that: (1) fewer total
officers would be lald off (550 rather than the originally proposed 825);

(2) a smaller percentage of women would be laid off; (3) no male or female
officer not originally scheduled for layoff would be laid off. Recall under
the new plan was also to be based on seniority.

"



