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ABSTRACT |

Many states have statutes authorizing school .
dlstricts to indemnify their employees against financial liability to

persons claiming injury on school property or in school-related
ctivities. Some statutes specifically permit the district to secure
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nsurance for this purpose. Relatively few states, however, require
ither kind of protection. A few comprehensive mandatory statutes,
uch as those in Illinois and New Jersey, cover not only financial
amages but all other expenses incurred in contesting such clainms.,
ndemnification statutes do not, of course, cover acts of malfeasance
T willful neglect of duty, although New Jérsey provides for legal
xpenses in criminal cases vhere the accused is not convicted, and.
lorida permits reimbursement in such cases. Massachusetts limits
overage to actions for negligence but othervlse provides a good
andatory statute. (Author/JG)
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‘districts. In many districts, too, principals are afforded legal defense by

e . Concerning
. . .
STATETORY. PROTECTLON FOR PRINCIPALS
*Part LI - Protection Against Tort Liability g
g |
”

Second only to job security for many educators is the need for protection i
against financial liability to persons claiming injury on school property,
or in school-related activities. Regent years. have witnessed greatly in-
creased public dwareness of the possibilities of such legal action. We all
hear dally of the negllgenge claims arising from automoblle ‘accidents and

malpragtlce claims in the medical field.

. .

While the actual number and size of awards in education-related cases has
the number of suits threatened and imitiated has

been sufficient to gause many educators to have, sleepless nights. Even 1f

the claim is frivolous, it will often requ1re engaglng aglawyer to defegd
agalnst {t, an expensc Whth in itself can be ‘more than negllglble.
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Insurance Prqtection " v ' T ’
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. The primary'reepons to the threat of llablllty’for legal damages has been

the development of.insurance coverage. NASSP itself pioneared in this effort,
securing its first* policy in 1969. Since that tlme, all membe:s have been .
automatlcally entitled to broad-scale protectlon against damages of up to
S300,000, as well as reimbursement of the reasdnable costs of legal defense.

' v

Many principals, and other educational administrators have additional, pro-
tectlon through insurance prOV1ded by state associations or their o school ;k‘\
school district counsel, especially where .the district itself is a ‘party de- * °

fendant along with the principal and other dlStrlCt employees, and where all

are sued in their off1c1a1 capac1t1ee. ) .



principals and other educators are not offe red hU(h
their districts and the costs of insurance coverage
Most school districts which provide insurance pro-
iuiréd ‘to~do| so, and with increasing fiscal pressuges
not ber sukprising if many begin to withdraw such .‘pro-

Neverthp less, many
'prqtcg%'un through
are risiny rapidly
tectjon \are not re
upon thefn, it will
tection.,
- ‘ ' ~

_ Accordinglly, prin¢ipals and other educators in many states may want to
“eonsdider the desifpability ‘6f seeking/additional protection against fi-
nancial liability {rlbln? from JOb%gbidth legal claims through state

legislatian. f

’Mandétory Virsus [Permissive Legislation ’ .

Many. states| have|statutes authorizing school districts to indemnify their
employces. | Somefimes the statute specifically provides that the school
district may secjre insurance for this purpose. Relatlvely few,\ however,
require them to pprovide either kind of protection.: (See box below.)

tajes with Mandatorx"Sav;d;:Rﬁlesé'Statutes

alffornia ‘ . Nevada,
onfiecticut ~ New Jersey
- OWh . ‘ New York

Yllfinois ‘ . Oregon* .

Masgachusetts o Texas**
} o ‘ .
Defense of~empldyees is ‘discretionary . ' -

* o

Limited to motor,vehicle claims

Types of Coverjgge .o 3 ' : . ~

.

‘v .
A few of the mbst comprehensive mandatory statutes cover not only financial-

2y damages which tay be awarded against employees, but all other expenses\whlch
may be 1ncurreé in defending against such claims. The Illinois statute
quoted below 1é a good example of this kind of lay, including not only negll—
gence clalms but those arising from alleged violation of civil rlghts as well.

staff of tRe school district against financial loss and expense,
‘.’ including reascnable legal fees and costs arising out of any

clali demand, sult, or judgmeat by reason of alleged negli-

»gencgl_alle ed violation of civil rights occurring on or after
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SJ;waMn9[ b, 19607, or alleged wromytul act rysulting in odeatd
. . or bodily Injury to any person or accidental damage to or
o . destruction of property, within or without th&\ school premises,
- provided such board member, ayent, dnployee, teacher, student
teacher, officer or member of the supoervisory sﬁaff, at the time

of the occurrence was acting under the direction of the board

within the course or scope of his dutics.
indemnification statutes do not, of course, cover acts\of malfeasance or -
willful and wanton neglect of duty. Some further limit)the area ofs in-
demnity such as to injuries resulting from care of propdrty, or from use
of motor vehicles (Texas).

Some states have also limited the amount of damages for which they will

be liable (Wisconsin). In such cases it is possible that \the individgal

might be held liable f@'cxccss of the statutory limit. ‘
. . \

- .

Only a few of the mandatory statutes specifically require ngal defense
th be provided by the school district, or for indemnificatiop of such

cdsts. ‘ \
Others make legal defense discretiona: -with the board, or do\not'mention
it at all, leaving room for question v "ar such expenses wiBll be covered.
The state of New Jersey provides for le iefense costs even in the case \\
of criminal actions, if the accused is u onvicted. \ ' )
B § . \ * .
" New Jersey Sec. 18A:16-6 Indgmnitv of Officers and Employe&s ©t E

Against Civil Actions
’ N ks ’ . 4
lwhcnevéglany civil agtion has\ been or shall be brought against
’ any persdn holding any officefxéosition or employment under the \.
jurisdiction of the board of education, including any student & \\
teacher, for any act or omission arising out of and in the Course
oo . ‘of the- performance of the duéie; as such office, position, employ-
~ ! ment or student teaching, the board shall defray all costs of
defending such action, including reasonable counsel fees and
1 expense2s, together with costs of appeal, 1f any, and*shall save
" harmless and protect such person from any financial loss result-
. 1ing therefrom; and said board may arrange for and maintain appro-
- priate insurance to cover.dll such damages, losses and expenses.

Sec. 18A:16-6.1 Indemnity of Officers and Empldyees in Certain
"Criminal Actions ' T

N .

N Should any criminal action be Instituted against any such person
for any such act or omission and. should su®h proceeding be dis-
missed or result in a final disposition in favor of such person,
the board of education shall reimburse him for the costs of -de-
fending such proceeding, inciuding reasonable counsel fees and
sxpenses’ of the original +hearing or trial and all Qppoals.
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The state of Florida has only recently enacted an interesting statute con-
cerning the control of conduct, a part of which limits the liability of
teachers and principals for actions taken under the law.

’ B -

Sec. 232,275 Florida Statutes

Liability of teacher or principal. -- Except in the case’of
oxcessive force or cruel and unusual punishment a teacher or
othér member of the instructional staff, a principal or his
designated represontative, or a bus' driver shall not be civilly
or criminally liable for any action carried out in conformity
with the state board and district school board rules regarding
the control, discipline, suspension, and expulsioh of students.

j Another section of the new act authorizes legal service to be provided by

! ] school districts to officers and employees charged with civil or criminal
actions, provided they are successful in defending against the action.
"This portion of the statute, however, is permissive rather than mandatory.

Massdchusetts limits coverage to actions for negligence, but provides a
L good model of a clear mandatory statute.

Massachusetts Chapter 41, Gen. Laws, Sec. 100(c) (1970)

..a city, town or regional school district shall...indemnify
any person in the emplpy of its school department...for expenses
or damages sustained by him by reason of an action or claim
against him arising out of his negligence.... , -

Chapter 71, Sec, 38(L) was added in 1971, authorizing local governments
and school districts to purchase insurance in order to fulfill the above

obligation." : i

v

Conclusion and Recommendations ‘ .

Members in each state should find out what if.-any, statutory protection
* against personal liability is prov1ded in their state. If-it is deficient,
i " enactment of a more complete ''save harmless statute might be a good choice
. as an immediate legislative goal. Obviously, a mandatory statute covering
' both damages and legal defense is best. If this is not attainable, however,
even a permissive statute will provide the basis for negotiation of needed
protection as an employment benefit in your district. In light of the,
- rising costs of group liability insurance policies, your national association
urges state-by-state reviews of this increasingly serious.situation to be
followed by an appropriate’ course of action.
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