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. | - .ai . ‘ ] ’ -
. - The people of New ]ersey celebrated the natlon S. bicentennlal as the
~ . ) /'
H .\, f \ K
proprletors of the only statewide school system in American history.that has :

\

ever been Lotally shut down. The‘New‘]ersey Supreme "Court had ruled that

'.after ]iine 30 1976 no public official coul?spend any funds for the operation
. of any public sc‘hool in the etate. - Until the leglsdature enacte:i a constitu-
(
tional plan of funding elementary ‘and secondary education the schoo{s would
" remain closed to_ the 100, 000 students who expected to enroll 1n acad/emic

Iy ° »

‘summer sessions to the manxg]handicapped youngsters who partlcipated in,

special education activities during Iuly and -August, and to ‘the adminlstrative
& [ YN
and" currlculum personnel who were preparing prbgrams for the 1 4 miTllion /
/.

: - ) o
. children who attended New Jersey's public schools during the no_rmal school

year. On June 30., numerous pZAblic officlals were gathered in Trento}l\'x/rying
) -~ . ’ . - .‘ . . . : ’ ) an ‘
~ to copé with the supreme court ruling, but by the time midnig’\at struck,. a panel
of eleven federhl judges had decided not togverturn the state court/ ling, the
/o

legislative leadership had failed to devise ,a package whichuwoulcy wi majority

1 / -
support in both houses and the state supreme court or;er clos17g the schools

went into effect L R - . ' / .

.
“

. ; )
The court's stern decision to close New Iersey schqols/wa s)xot a\petulant

>
-

, reaction to momentary events The justices ordered the cl;;bols closed nly

. o
_ a}ter years of frustration and controversy} had embroliled- fstate s gover ing

! <

instxtutions. A On April 3, 1973 the SuprL.-me Court of N

. tional and ordered the gtate legislature to devise a ne
. . - » s‘.,, / Y




T

(

fai,l'ed to adopt an édequate.p;)licy to fund education, the state éu_p

‘padlock.e.d the schools until they did: .

¥,

“of countless public-policies. And continﬁing efforts are underway to use court

- goals frequently. shun popularly elected legislators .andl executives and atte'mpt to

* ‘, . .‘«'! |‘ . ‘ \'

[
would pass constitutional muster. Despite dozens of proposals, scores of ,
. : . _ : . \

sessions, and yearg of effort, New Jersey's senate and assembly were unable

A)
i AN

to fund a school finance program acceptable to the court. When the legislature

1

P,

The involvement of the New Jersey Supreme Court in t_:hat state'd policy

pr'.oc'ess‘vividly 1u:15tra;:es.'the dyn‘é\mic ro,le'c;ourt_s havé come to occgpy_ in the
?t%du‘ct.of pdblicﬁ pqlicy in th‘e Unité‘d' States. In' the last few years, judicial
1n1t1at1\’1e.s in sulch ar’eas as desegregéfic;n, school prayer,’ welfafe, d‘efendant
rights, legislative apportio_nment and abértion ha\‘re gdided 'th"e réformulation'

. 2 .
'systerfls to rewrite publ.iQ polic‘ies gpverning zonlrilg_apd lanu use, t'hg-» prOViSi(?n
of local services; prisoners’ righfs, fhe ;trgcture of 'govérnment in metropolitan ‘

areas.and access to beaches add other'pgblic amenities.

law reformers have béen attracted to the judicial arena by the §tunn1ng

‘victories won there in the name of civil rights and &ivil liberties. With Brown'

v, Board of Educatiof as an implicit model, activist lawyers pursuing egalitarian
: . v 4 . . )4

ach1e~ve their objecfives thrf)ughf_the decisions of judges who are insulated. from

-

the majoritarian currents. of publi'c opinion. ) ..

The victories of actfﬁiis’t’ lawyers have 1nsp1redfnot only ’numerou'srimitator's.
but also a chorus of critics who denounce court decisions in these policy areas -

”

and question the desirability of this type of judicial ac¢tivism. Since reactions .

?

¢
s

\

\
\

b
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to court decisions often reflect an individual's dppraisal of the groups per-

- - < ) 4
,,ceived to gain\or l'ose from the judgment,' most objections to the role courts‘ L /
play in disputed policy areas are dismissed as complaints of people who do I-‘“‘
i not favor the policy g als being litigated : In\ recent years, however, a cata~ 2 /,
: 'logue of crit.icism s been assembled by presti ious commentators whose motive# \

can not be sO easily impuned. Constitutional critics complain that excessive

involvement of judges in policy disputes em-phasizes the political nature of

court decisions and tarnishes the image of neutral competence essential to
RN ’ = . " . 3 . 1-‘
public acceptance of judicial rulings.' Pragmatli critics assert that courts are

*
1)

often inappt‘opriate vehicles to pursue policy goals not because of constitutional

-*”v.-nhibitions but because the consequences of court decisions ripple out into ‘the
‘real world in a thoroughly unpredictable fashion. "Frori the radical flank, oth G

e N

"Protest that the legal proceés in general'and the ynited §tates Constitution in’
“ ! | . . : . . . ./ .
- . particular are welghted against the changes activ‘ist,lawyers seek. The visionary 4

' 'goals.of the original Constitution--a federal system, a national econo/my, a uni-

o

»

. o N - 8 . , , / .
. fied posture in foreign affairs and'a viable military establishment-—h/ive now all

re more likely

.. béeh, ach%ved, and in the future the principles of the Constitution,
T ! ' . .5 : "

AN

to frustrate reformers than to assist them. o ' /
Lo o J
.‘.,_‘F'growth of judicial participation in\policy contrdversies in the years ahead -but
: '".it is unlikely that they will prevent courts from exercising the va t- discretion
’ ' _"‘they already pgssess in major- policy"areas. Perhaps the United tates ‘has e}ntered

a fundamentally rew era where courts do not simply respond whe problems are

M P

5 - : 5 - . > -




| . o e , . —.4‘
left unténded by other insti-tu-tions but instead ,display'an ongoing.activism which
‘6 -

continually affects the lconduct 'wf public polit'y The.ekpansion of government
Y

in society and thebrooressive logic of constitutiondl positions once taken may
'have propel{ed.courts beyond the point where they.can retreat from a dynamic ro.e
\-n-*""in policy debates Even if these'-factors have.not pushed the’cqurts beyond that

‘ Jpoint of no return hundreds of advocacy law centers have’ been established to
” - v’ -

’ r\make it more difficult for courts to avoid the full implications of the constitutional

4

e positions they have already expresded Th‘e prospects for at least the immediate -

tuture are for continuing judicial involvement,in important polipy questions yet" v

- an involvement whose total consequences are not well un.der;.tood.

The school finance litigation of the past ‘decade provides a contemporary .
4, ' ‘ - » . Lo .
opportunity to explore the significance of judicial activism in policy debates,
’ : : . . ’ b

and New Jersey's Robinson-Cahill controversy is certainly one of the most fas-
cinating cases. The original co,mplaint in the Robinson-Cahill litigation was filed

‘ in Pebruary-1970, and it charged that the state's program for financing elementa*ry
. . ° . r
.and KBecondary schools was unconstitutional heca‘use it violated t.he equ&:l pro— )

B - , ) _
- tection provisions of both the state and federal constitutions and. because it left. »

~

some communities without the funds needed to maintain a thorough and efficient

. ' system of public schools as required by the edudation clause of the state con-
7 ~
stitution. In April 1973, the New Jersey Supreme Court followed the lead of the

United States Supreme Court in rejecting the equnal protection argume‘hts but it

_declared the state's program for funding schools unconstitutional becausé the

[ “

state had never defined what.a “thorough and efficient” education actually was o

- ° 'l" * [y
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. * and beeause some schools in the state did not provide their children that
e 8 . _ s
"thorough and efficient" education,  The court ordered the legislature and

the btate Department of Educ;tion to define the state s obligation under the

A
education clause and to create ‘a school finance system to satisfy that obli-

.
* At
4

gation .

From April 3, 1973, to August 18, 19'76_--for three and on’eh'naif years--the

\\ N
- state's- governing ins/.tutions were consumed by their efforts to respond to the
. '\ :
supreme court ruling. During this period, the court delivered five subsequent

[ 3

~

decisions the legislature passed but for many months did not fund a new edu-.

cation finance bill the popularity of the governor plunged to an historic low,

{ ¢ -

legislati\}e resolutions were ins.roduced to amend the state constitution and
‘ R G ' . - s e h
. . . 7
impeach all the members of the supreme court, thousands of education employees
, - - /’

weré laid off from thelr jobs, and then'the public schools-thrgughéut the state’

were closedg Finally, after four days of almost round-the-¢lock sessions, both
) A B , s

‘housesr of the state legislature agreed to ena{ct and the governor agreed to sign

oA

i : N ‘- .
an income tax package which provided the school funds the court required.

-,

Most attempts to appraise the role of courts in such sitiGations have wewed
. . -~ 9 . .
courts as decision-making institutions. Courts render a decision, and it ‘is

H

then the obligation of the parties to the case and the community at large to obey

the ruling with greater or‘iesser speed. The«cenceptualization of courts, as decision-

LY

-

making institutions leads to-examinations of thé patterns of complia_nce with court

«

decisions and to analyzes of the determinents of compliance. — ,

R .. However important these question‘s are for the conduct ~of public policy, the

) < s - oo )
=~ : . . .o
] .

X
~
~




View of courts as decision—making.lnst‘itutions can overlook as mu.ch as it

. ' ’ * ‘ .
brings into focus. 'Vssumes that the mednjng of«a decision is apparent to*
any informed ieader,. while in many cases the actual meaning of a court rulingA
is often determined not by the text but by the manner in which the final judgment
is implemented. 1 It does not account for the fact that a“judicial statement
may affect policy officials'in ways that have little to do with is specific
content altering their dttitudes changlng the relationship.. between the in-
stitutions they administer and involving them with previously disregarded groups.
Institutions themselves may also be transformed in response to Court ’act‘lon,
causing them to change,their priorities, redeploy their resources 'and re.st.ructure
the_ir or‘ganizational patterns.‘ Numerous questions beyond the extent of com—
pliance with a court decision n.eed to be asked to determine the full significanc'e

of judicial ifnvolvement in policy controversies.

An alternative perspective on the role of courts has emerged in past decades

» from,changes in the nature of court rulings themselves.; Archibald Cox noted that

.

landmark decisions have generally shifted from "... mandates directing the ..

government to refrain from a particular form of regulation" to judgments which

N L 4

: require states . to make some changes in the status quo--some alteration of a

Y o
widespread and long accepted practice .some imp;ovement from the standpoxnt of
11 - '
human rights " While judicial decisions have fttaditionally been negative

tatements proscribing specxfied actionaq— in recent decades courts more fre-

»

que@tly demand positive actlons from government to achieve speciiied goals. The

-

' judiciary 1s now more likely than before, to requir.e the executive, the legislature.

L 4

.

—
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P and the pfxbllc to deal with an issue but to leave them an uncertaln la'titudo to

T 12

&nalysis of Jawye g Before tne warren Qourt ' , . .

!

deter\rne exactly how. Jonathan Casper captures t&\e essence of tth process '

in his
S~ The typical image of litlgauon as a conflict*resolving
process,ﬂ»mechanism for settling overt d,lspu'tes . may
‘be Ry now aimply a straw man...litigation served not only
to win casés but also tb raise issues. In a senge it was
as much a COnﬂict-generating as a conflict-resolving pro~
cess. .This is not to say that the corflict that emerged . \
S - after judicial decisions did not exist before...What the '
N . Court can and did do was to insure that these basic
political issues were placed upon the agendas of other
political institutions....Cour{s cannot determine political.
outcomes in issue areas...but they can...take steps that
‘make, it essential for other institutions--legislatures and
executives--to ‘participate in the process of collective
decision. ...The Court funcfions as a kind of access peint
and agenda-setter, not a final decision-maker: T .

»

RS

Thus, courts can l_)e viewed as agenda—setting institutions in policy disputes rat!‘\zer

* than decisiori—maklhg agencies., institutions which specify the ‘issues to be con-

sidered rather than agencieé which impose corll’%ete policiee and principles. .

This view of the.judiciary as an agenda—setting rrrechanism is a particularly

{ appropriate perspective trom which to examfne school finance ditigation, both
nationally and in New Iersey. Some” ;school- finance litigants! themselves, viewed
the judicial system in this way, expecting that genulne vict.ories would be won '

not in the courts but from the reactions of other political m.,titutions to judicial

13 : .
mitiative. Courts were used to prod legislatures and executives to-reform

N

' school funding in ways thought to be constructive rather than to reward individual

r: ‘~ | '\- L . . ] \ ]
sch_oél districts and income groups directly.
L Many courts as well éccepted the agenda-setting role in the schoo! finance

» - ‘ N 1 -
- -
P . . - .
. , .
. v

Q , "/ B - o : ¥
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Mtigation. They delivered dedlaratory judgments in school finance cases
which ruled statutes unconstitutional,- but, because of the newness of the

law in this area and the forbidding position of legislatures in the taxation
' - 14

and approprlatlons process they were hesitant to deflne clear remedies.

v
-

The New ]ersey Supt"eme Court operates within the context of a dual .
political and Judlctal heritage ‘that combines legal professionalism and a
leng history of lnnovative policy decisions. Almost twenty-five years before
]Oh;l Marshall's Supreme Gourt eetal;llshed the."authorlty of the feder_al judiciary

to invalidate an act of co.nqreea in Marburx v, Madison, a New Jersey court
15

had already become the first in the natlon to strlke down a legislatlve act.

\ﬁnd New Jersey-'s justices.still beljeve that they should do more than slmply‘

dispose of cases. In a recent study, six.of the seven justices ef the New Jersey

Supreme Court respohded that fashioning publllc policy was an essential part of
T . “ * .

thelr job, but in contra@ more,than two thirds of the justiceés from the other

states replied that a state supreme court should simply interpret the law, not
16 .

make policy. Not long ago someone:'close tb the New Iersey Supreme Court
: 17

elaborated on that gourt's policy role:

(In an early reapportionment case) . people raised the polltlcal

thicket argument contending that we should stay out because

the questions were tdo political, but they should have known

better. They shpuld have known that no thicket was too po-

, litical for'us....Decisions should not change law €very year

. because there should be some stability;perhaps every five
years. But decisions must change law sometime, because

law is largely policy anyway.

The New Iersey Supreme Court, however, ls. often reluctant to erect constitutional
. 18 ' v .
standards to lmpose its own pu.blic policies:

10 .
SR S
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¢ Thé quality of judicial writing’is one of encouraging _
the legislature, setting activities in motion which-will
have secondary consequences to lead the senators and

- assemblymen to act. This is the essence of demgcracy. \ .
We can encourage the legislature to pass laws or taxes
without directing them to do that. This.is the wonder
of our system, and besides its works to accomplish
b judicial objectives. :

| The New Jersey Supreme Court based its obin’so’ v ahill decision on
the provision of the etate constitution which-stlp(iates; "The legislature shall

provide for the maintenance and support of a thorough and efficient system of
T 19

free public schools for the instruction of all.the children in this state....'
Since the state had never defined its obligations under this clause, the court

rulcd that the method’of financing pﬁolic schools, which relied head ily .on'local'

property taxation and which permitted wide discrepancies in fund 'a'ilable to

- -

support education in different.communities was unconstitutional

The court initiated a momentous dispute which\qu\ld entangle the state's ~

policy- making institutions for the next three years, but t\é ruling did .not comman\d
1

any particular solution to the problem. That was ley;-to the legislature.and the
. . { .

&

executive. Furtherrn'ore, the court launched these far—reaching events without -
establishincj a constitutional standard -that would ineVitably*limi,t its discrétion'-
in future cases. True to its admonition, "If you look at the constitution and see
only your own image, you know you're in trouble, " the court's judgment in Robinson
did not erect constitutional teets which would necessarily have sweeping conse-
quences. The decision which would convulse the eta-te 4n the‘ years ahead was

. . L : o ' AN

politically aggressive, but its strict constitutional assertions were qQuite modest.

"The court integrated a forceful political strategy with a restraihed legal philosophy




A

/

»

and dts_playod a clegr awareness of the difference between politica’l agenda-

‘*‘I

setting qnd judiciai decision-,‘making.

Mu';t discussions of agenda-setting try to determine why gome items are

+
.y

seriously considered by public officials while other topics fail to win’ Jovernmental=
' attention, why government consliders the issue of television blackouts of' football
. 20
games but ignores problems of hunger, discrimination and exploitation. The

view of the court system as an agenda-setting technique here leads beyond

questions of how and why'issues are raised for policy consideration to’the evalu-
../ N v ’

' ation of the impact of )specific agenda.—setting techniques on subsequent policy

debates. What are the consequences of the fact that an issue arose through the

»

court system rather than through more traditional agenda setting techniques such
as public opinion? Are there specific characteristics of court actions as agenda-—

[ 4 P
setting procedures, as opposed to the features of other agenda setting techniques,

-~ \ 2

which affect the Attitudes, obj ectives and activities ot participants in policy de-~

bates? In sum, how does a court s invoivement as an agenda setting institution

. in a policy controversy reshape the politics of that controversy? Looking at S

Robinson v. Cahill, did the fact that the issues of educational funding and

governance came before the New Jersey legislature because 'of a court 'decision

affect the way in which those igsues were coneidered? Did the participation of

-

.the c0urt in the cont?oversy infiuence the reply of the state Department of Education .

to the events of 1973 to 19767 - s
’ _ )
This study explores the implicationsvof judicial invoivement In policy con-

troversies by examining the responses of tha, New Iersey legislature ‘and Department

N

® " . ~ C e
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- to a court ruling some admitted they did not understand.

& . oo . o
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of Edubation to the ‘Robinson v} Cahill decision. The analysis focuses on

a - -

'five aspects ‘of the officiﬁeaction to the court judgment the definition of

>

“the go'binson issue itse%yhe impact of timing on poIicy deliberation, the con-

text in which the issue was. considered the patterns of public participation and
- oo 21

the structure of the policy process that shaped the neWﬁEhool program. In> %

each instance the significance of the court's role in the controversy is

: appraised This investigation rests directly on lengthy interviews with twenty—

six’ rnembers ‘of the New ]ersey legislature and twenty people assoclated With
' - 22
the State' Department of Education. - It'has been.enriched by fifty additional

‘nterviews r(rith persons from the legislature, the executive branch the legal
& .

= system and from interest groups by the examinatxon of a large amount of docu-

mentary and f18cal material and by responses to a serles of public opinion polls.‘. .

‘d'

Definition of Problem

-

The Rol‘}inson v. Cahill decision was a complex one, and legislators were -

no more certain of its rneaning than many other citizens. -Unlike other citizens,

. however, -legislators were charged with the responsibility of faghioning a re,sponse
N i "" w ,’; .

[y s kS . o v

~

-

Members of the senate, and assembly were frustrated by their inabiiity to
decide precisely what was asked of them. An appropriate legis%ve program

would undoubtedly 'affect school operations, school finance and the state's revenue

system, but no one knew preCisely'how. . In fact, the men and women of the

Legislature were faced with three tasks: 1) revamping the governg@nce of educa-

tion in the state; 2) redésighfng the state aid system; and 3) r is_ing_$300 to $_4'OO

o
~ e »

.13 Y
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" role of education in soéiety and judge the relative 1mportance of creativ1ty,

# | o ‘ . _ '.

bgr R . S
f’o‘n in new revenue. -They were obliged to confront each of these three

I3

T, Wy . . ’ ’ . -
, : < / .o
problems at_the same time and were provided with few guidelines by the court

=

-tq, help them delimit their efforts The court’ s declaration of unconstitutionality

‘ 4&5&%leg1slators reconsider almost every aspect of the state s established edu-

cational programs and educational finance system’. Before the educational-‘

g

d!cxsion.s could be made for example leg:,slators were as}ged to consider the

K3

A S

'authority, baslc skills and individual fulfillment in the classroom, they were

‘,ﬁ/ /; - . “ v . -

urged to evaluate the claims of libe;'yrts advocates and career-awareness
1

4: . ) . - s
debates about effective approaches fq;

t L 2 ‘. . :
champlions and to -‘appraise professi

ren;\ediation, and they were forced to balance the benefits of home rule and citizcn

»

participation in local,schools against the demands of professional employee groups
and the imperativeés of the. state's revitalized constitutional obligation to ea'ch
23 .
student. The multlplicity of. topics within the scope of the court's de01sion e
. K B} . )

com?licated the legislature's as‘sig‘hment and V,fprolonged its deliberations o

®om

Collective deci's_io.n-making institutions frequently resolve a controversy .

- -

by including certain aspects of an issue and d'eleting others until a' policy emerges

which is acceptable to the req'uisite groufps and majorit}es Court paﬁrimpation

m,\,«,. .

in the issue left legislators unsure of their ability to restrict examinat-ion of the

C 1 " |
itssues before them and thus‘ndered the process of legislative consideration

cxtraordinarily fimé Zcons uming.

While judicial involvement left legislators reluctan't to restrain their own .
. . B L R ~ "

-

analyses, it also made it difficult for them to resist others who claimed that their-

o v
AN

o ' ) 1‘.* .4 {v

.
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objectives were a necessary component of a legislativf response to .the court

-

Ve
ruling. The incumbent stat@dministration argued t}iat an adequate response

to the court dec1sion would require the legislatur %o break with long tradition o
. 24 . ’

. -and adopt a state. 1ncome ta“x - Since two pre iQus administrations had faile!

S
in their efforts to persuade theqlegislature to.enact an income tax, the link be-

ttgeen Robinson V. Cahill and an income tax proposal was likely to compound
A - N

" the legislature s problems in reaching agreement and it did. \From Jane - 1974

/ —

- to ]uly 1976 the legislature angrily ;‘ejected a dozen different tax proposals '

*

poispning executive—legxslatlve relations for the balance of the session and

t

' -e:gacerbating tensions-betWee the two houses. /

>
R ) . 3 ) : . \ R .
Other groups with educ_a‘tional interests in the state recognizéd that new

-t

' . education legislation was a@ely vehicle for them to attempt to secure their R

Y

own goais. To select° only one example from scores, the association of guidance

,/ \ : G

counselors COntended that an adequate response to the jud}ial ruling would re-

/

quire the state to mandate student counselor ratios in schools throughout the

-

T

/, ' //
state. ';?;I_n“.addit/iOn, examination of the Robinson issues themselves surfaced ‘
. y : o ) . - .
/ . . - ’ . . . . ' X
other late‘nt debates in New Jersey education circles such as the basic skills

/

controversy and éven created disputes which previously had not existed such

/ ' °~

as‘the constitutional challenge”to the composition of regional school districts.
The,./ne’ed to consider such issues further disrupted the state's decision-making

e .

' prodess and further confused the primary topics at issue.

Robinson v. Cahill was more easily defined by the Department of Education

" . as’ a mandate to improve the general quality of education in the state. The

-~

15 L
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¢ ' .
-’agencies and divisions of the Depar‘tment are continuously irm%ersed in the

)

day to-day bperations of the state's schools and they haVe each developed

LY

commitments to specific philosophies and, activities of education, It comes

"as no- surp,rise that when asked how to respond to Robmson almost every '

agency urged that more resources be devoted to its actﬁities Different parts T

L . ! e

of the department .argued that an appropriate respon,se to gobinson required more

~ . 3

',adult education more test ng, more vocational education, more remedial programs -

s : o " i ’
, and more scy)ol lunches : . ' o T
- N .- ‘ ) ,’;

Robinson was an opportunity for the agencies of the Department to enhance-

‘/

their role, but the decision could also jeopardize the Department s-programs. <~

»

T Department leadership believed that the educatio%ocess was a complex one -,
Co- 26

sily measurable items. .

o [

which could not be intelligently defined in terms’o
Education would be destroyed- if schools concentrated their attention on topics ’

which could be measured through standardized tests. The situational variables |

in learning were to.o critical they concluded, to rely on standardized programs .

for dfverse community needs Arguing that the changing nature of the world

made it impossible to prescribe a f_ixed set of goals and procedures for education, | ,-
| the Department d1scouraged efforts to develop simplistic rubrics for public edu-
cation, In addition, previous legislation had required the Department to secure
the approval of a legislative commission before implementing -an earlier school.

finance system. .That had been a bitter and frustrating exper}ence which.left the

Depar ment reluctant to encourage the legislators and executive office personnel

.

to make educational decislons. The Department resisted simple definitions of _

S



LoD T _15/

R

, . e e
Robinson Wthh coﬁld be used by lay fr PO itical figures in the state The

.ol

o+,

schools di1stricts and % varied progr3 of state and local assessment of whether,

o -

those goals were being achieved B ?nding provisions of the new program

were not ' based on educationql a‘c;ti ties ‘but on assessed property ‘,aluation in

. each: schoot dis’trlcf. The depa'rt qe t.used the’ subtlEty of ‘its comprehehs'iVe -

process to preclude initiatives. from outside the education community.
The New ]ersey Supreme Court required the legislature and the State De- ,

partment of Education to. participate in a "process of collective decision, n but

the shape of the Bobznson V. Cahill and the different premises of the wo institu-

the legislature reluctant to dispense with topics and impose. cloture on d
* N ¥
for fear of denymg someone arightful day in court, The court s participation :

-

multiplied the number of topics that had to be examined prolonged the time’

J

‘needed for legislativég%aﬁsideration and robbed legislators of some of their ‘

tes

ability to shape and control the legislative process At the same time the De- . °

partment was unwilling to accept a definition of the Robinson problem which would

-

) facilitate legislative‘consideration. Unlike court dec_isions in"other states which

- . } _ ’ N - : .
were essentially financial judgments, Robinson v. Cahill orderéd the New Jersey
legislature_ to review the state's total educational program and at the same time

ma"d_-e the Department of. Education fearful of that "review.‘
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The justices of the New Iersey Supreme Court do not read their decisions

in cases to the assembled litigants and the press, In New: ]ersey, written copies X
27 .
of rulings are usually distributed at 10 a.m, in the office of the’ court's clerk b

" The Trenton press corp, . head uartered on the first floor of the state house _has .

On minor stories wire servic writers sometimes pick up copies of the decision -

-

and distribute them to: the oti"_r state h0use reporters but on depisions of major

| interest the press will jam the clerk‘s offlce to get ccg,pies of the. ruling and then

run off to file stories as their individual deadlines dictate. o T

_ When New Iersey officials read accountsof the Robinson decision, | they: )
- ret:ognized that it differed from otherﬁproblems they had bced Consideration o
of mst policy issues can be delayed so long that thesprlessures to confront ghem )
\-/dis sipate. When issues are raised for policy consideration by a~n outcry of public
opinion a study ,comrnis sion can be established ora resolution pas sed to deal with~,
AN b »

the politics of the prOGlem without facing the problem itself. An issue placed

before the legislature or an executive department by a court is more difficult. to o ’
. . . ? v’ ~
e displace without some concrete action. Court sanctioned agenda items have staying

[

P

po'wer, they must be faced,” and faced ‘?ithi'n a relatively short time, : e
. ;,33 > § . o
- %3‘ .‘5 Policy institutions”in the United States usually focus on subjects and %? H%Q

: }\r e T
: when the climate of the times favors those functiox' For example many of the

nation s environmental politics were a heritage of. the late 1960 § and early 1970 s

Those environmental policies would have looked vastly different if they had been

W@
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' . . ™ ' . [
. critically reexamined and totdlly redrafted during the sobering years of the

) ‘ | ,\v.; | . ey

mid- 1970 §. .. o - o .

Courts on the other hand -are not always mindful of the trend of public
preference when they ;Zlace an issue befor a state' s traditional policy institutions.

The New ]ersey upreme Court required the legislature to. gloncentrate on questions

.k
L1

of educatiqn and finance during the 197 l976 period years that were hardly, . . ‘
;propitious for people who championed established education programs.- Con:-. - |
‘fidence in :ducators was shaken"E/ <gleclining scores on standardized exams and

. the premise that increases in educaf.ional expenditures would improve Zducatio’nal

- ..
.

performande was no londer universally accepted Legislators were required to
' . . S N , v
concentrate on education issues at a time when there was more fund ental

. P
-

B cenSure and c'a'stigation of educati‘on than there had been for 'years - 8nd they were

- L]
d required to raise additional school revenues at a time when New Iersey\s economy

-
Y -7 . -

*was in its mbst’ sluggish condition since the Great Depression. '

LI A majority of New Iersey legislators believe. that the schools are not doing
; o . . ... 28 o (
-a good job eéucating tghe state s children.. » Almost unanimOusly, lawniakers

L

~have concluded that public schools do not teavzp_basic skills as well as they- once T

29 . ’ / " A ot
'dici, and many fume when they consider how local school dist{icts use their - o ‘
- 0 v Ia‘v M .
P4

- funds. A host of stories about expensive band uniforms unnecessary surﬁervi sors .

ety -

_ lavish football fieldﬁ and extraneous pubiic relations personnel was topped by an /
. & .

incredulous legislato who reported that on a visit to avlocal school officials com-
’ v Q " N

plained that their new planetarium wa,s not as well equipped as they desired be-

- -~

+ 'cause of unreasonable fiscal restraints. In another contrast with the past, ~legis-

] N . ; 'I ' . '. ) 3‘3; ' 1‘9

.
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hY
» ‘lator s, like citizens, rej ect the image of school teachers as a selfless group"

“

totally dedicated to the interests.of children. Prom a list that included business

;:orpor.ations suburbanites, labor unions, and wealthy ind1V1duals legislators
ced schgol teachers as the group in society whlch recejves the best treafiment
30 < . Y | .

'trom government . : - S \

Most lawmakers who first focused on education issues dur1ng the trouble-

1
- y ~-)- I
'

v )
X some RObinson years have adoptgd the critik:al views of school performance i .

- associated with the»rﬁid 197Q's. In contrast almost all mem,beﬂ of the senate.
and assembly who dealt vg;th education‘al} issues before ‘the court s de.cision praise
- the work being done by I\lew Iersey $ schools 33'1 Part of th‘ls stark oontrast might . ' 3
' be attributed to the fact ‘that legislators w(ho had becdme involved in education *&

- ')\

matters before Robinson may have been predispOsed to"‘fba‘vor education, but thel
contrasting evaluations also imply that many legislators adopt the " pinions about

schools which prevailed when they first examined education topics. Lawmaker;

i \. *
. T ¥ L}

who enCOuntered education policies when schooling was Seen as a solution to many

social prolﬂems still acclaim Ne_w .J_ersey's, schools, hut legislators whose attitudes . -

) R

were shaped’ in the mid 1970's when sch ls themselves were seen as a soclal

-

problem chastise educators. Members of the senate and assembly who acquired -

thexr ‘critical views of education in the mid 1970 S might peersist in those attitudc

in the decades ahead e'ven' if popular sentiments about education again turn more )
N

favorable. JIf they do, the-'persistence of these negative oplnions must be corrsxdere;i-.
cne consequence of the fact that the supreme colurt’compelled legislators to dcru-

L

tinize sducation policy during very disapproving years. _. _ ' . L

20

FS
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YI‘he suspicious 1970° s may have persuaded citizens and legislators to

monitor school operations more closely, but they have not taught persons

»

’ associated with the State Department of Education skeptical attitudes about .- ~
\\ 3 . el ]

' 7. ,_school performance. Almost VGithout exception erartmental personnel applaud <,
the 1ob now being done by the state's schools and a majority assert that schools E
are teaching basic skills as well as they had in the' past Jf not ‘bette‘r.sz School -
programs they ?xplain, have improved in- recent {years but schools are now \ " P

7 »
expected to take time from normal educational tasks to explain the danger§ of -

-

drug abuse and to deal with new population groups from less supportive family

< / PR .

situation&jand neighborhood environments. ‘For the department, the signia_ficance

. | of the fact that the supreme court required it to adBress the issues of Robinson :
in mew from 1974 to 1976 d&d not erifrge from changes "in attitudes but

e rested instead on the stability of leadeﬁmp and tr\:iegree of harmony within the

department itself. ‘ : o o A T

« '

» . ' Justone day befo{e the Rob"inSon decision was rendered, an Acting Commissjoner

f b
of Education was designated by the gpvernor to succeed the previous Commlsﬁo;é\
L[] . J ~

<

whose r'eappointment had been rejected by the state sgnate at the behest of some

3

elements of the education community and over the objectxons of others. Th Actmg

Conyglssioner served on a temporary ‘basis for fifteen critica»l months. The

®

‘~tansion which typified the departmentiatdts best deteri ated during these
.as agencies and div1sions downgraded departmental coxl!'hs to concentrate on .

oL

their own' actj.v_ities. A veteran of these days recounts: * '

il
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There was an outbreak of empir building o .Peopie 1
T were trying to con okidate pawer. to pressure the new
' commissiqner, " P rtiy it was a difference over how
“things should be run and partly a question of-who was
- in and who was out, which divisions take precedence,

-

.~ .In the'1960(s the tensions of education reform had been reiieved by d influx of m
federai funds into state education departments and by the increased support for
\ N

pubixc schools w ich came from ‘state governments., By the 1970's however, pubéic

criticism of education énd the relative scarcity of new funds combined to inflame

£

A

rather than dampen hostiiities Witnin a ieaderiess departme'xt These conditio%i‘s

did not facilitate a c_o_nst_ructiv.e review of the'sjate's education program.

AP The timing of Robinson V. Cahill affected.the activities of the New Jersey
ﬂ:&lu * , . . M . \ . .’,, i ' , .
,iegisiat‘ure in an additionai way as wetl, -The court required the iegisiature to

qﬁ.dczress the compiex thorough and eff1cient~school finance issues in the years

L3
»

74-76, and the attention devoted to this problem effectiveiy preempted cons1derat’.on
v . oV :
of other comprehensi”e education topics, Collective decision-making institutions .

jjesponsible for a wide range ofipolicy areas normally concentrate on‘a‘ sj.ngle"governf_

5 T . N . v ,
_mental function only occasionally, and the Ne,w Jersey legislature’s opportunit

1

the mid-1970's to éexamine education was eacpended on. Robinson W Caniii A few
legislators iaxnented this deveiopment. ;[’hey argued that there were. slgnificant
issues about%he quality a‘nd governance of education w-hichwdre. not and perha'ps~. '
c_ould not ke given adequate at‘t:entionin thyle”throes of a reOeQ\nue and aid controversy.'.-

1

. . . ' . ) | i
Something had been happening to the state's-educational institutions in the past
nalf decade ‘or so which they did not understand and which their constituents did

not iike,. but the. revenUe and expenditure controversies of this session had not

- ‘ h ’ .
. : C ' 27'
s, . ‘ . A4

Q . ‘ - o (
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in the future. Robinson articulated the cares and aspirations of the 1960 s but

a . . . . -
. » ) .

oermitted t'hem to bring those misgivings into focus. 8o many different
quefstions'were raised in these years that it was difficult to clarify trouble-
son:e problems and concentrate on nagging issues, An opportunity had been

i0st-to consider profound questions in the stéte [ most consummg policy area
&

. , . 2
and another opportunity might not- come along for anothervha'lf decadé.

The New Jersey Supreme Court focused ‘attention on 'education issues at
a time that would not have been selected by the department, the legislaturé' or
- . - . ‘

- by the education community in general. During the. mid-1970'§, negative viewss . ’

- of education were ascend?nt in the state legisIature, and the department was less

- B

‘well- prepared to cope with basic issues than it had been in the past qQr would be

- -

it suffered from the excesses of those years and from the restraints of the 1971) S.

By the @id 1970 s, organizational concerns about the problems of urban and dis-
o>
ad /antag@d communities were not as prOminent in New ]ersey education circles

.

a;‘hey once were and_ the funds from. federal and state'sources did not flow as

4rcely. The chances that go_binson would yield a comprehensive reform of edu~

\J - . -
_national ‘Jpol'icy in New Jersey would have been greater in the 1960's than in the
. . . ”;h (‘-’a )  \ n . . N » . ‘\
peridd from 1974 to 197‘6‘);_?:.-1'\.. _ . . T
: "Context of @ensideration . -
v . ‘ : . <o
When policy institutions examine a.public issue certain aspects of the.

v ) . , )
situation are highlighted and other factors are set aside as less relevant. Apparor‘*n
‘ne Unitod States Supreme Court concluded that the role of states in the fedpral

N

system,ww more relevant to Rodriguez than were the condltions of the disadvantogd.,

. o 25 ) .
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« Under certain circumstances, student behavior is regarded as an education’

issue, wh.ile at.other times the same topic is seen as a civil lib'erties question,.

 problem oﬁ Lrban areas or a financial controversy. The policy context in which

s

an 1ssue is cl:nsidered can vary from situation to situation, and the factors that
. \ . )
) cre deemed relevant often shape the outcome of the policy debate. ‘The task here

/

is to nstablish the context in which Robinson was perceived in, New Jersey and to -

’

determine it judicial involvement in Robinson altered that context

- ’ _ . Most leglslators believed that Robinsoh V., Cahill differed from ordinary
v " .
' _u,:oblems because it "\,had an air of law about it, a feeling that it was gpmehaw - - =

:>:;)e<;ial. " Por ‘a_ ti'r‘ne, this judicial aura rendered the normal determinants of
l-.egisla,tive {)éhavior slir_;ht'ly lgss important than they usually are. Education‘
‘politics in Nevv Jersey aré tradltionally less partisan than other pol‘lcy debates,

but this characteristic appears to have been reenforced .by Robinson., Final voting
patterns generally *pected party lines, but legislative diséussions on school ‘
o;eratlons and even school aid betrayed fewer traces of the calculation of partisan
advantqge and d'isadvantage than is normal. 34 in addition,- the characteristics of \
,onstitue/ncy and the Bmpact of pr\ogram on constituency did notde_tern'line legis--

Jators’ positions. Legislators looked at each proposal to bg sure that their con-

stituency-would receive at least as much_school aid-as it had previously received,

but so long as their districts were not hurt financially, legislators’' evaluations of

h Y

the ruting were not closely related to its impact on their constituency. 'Legislatofs‘

opinio’ns.a-b/Roblnson were also unrelated to their evaluation of the quality of

the state's existmg educ:ational system. Members of the senate and assembly_ who




N

\_ ’ +

to approve.the Court ruling which impli'ed some reform of school operations

v

than were legislators who stated that the sc'hools were already doi.n;g'a good

1ob. Neither partisanshi;y COnstituency,' nor appraisal of existing programs

"0

aice ated legis ators attitudes toward the' Robinsorrde,cis,ion. SR ?"T
. : Con e, ' Co
The fact at Robinson was a'statement of the state supreme court pre— N

: : ’Q’ ',
disposed some legislators to favor it Evaluations of the decision were partially

-

i sndped by the high regard most members oi the senate and a;sembly have for the

court and its. personnel with legislators who respect the court normally prai*ing

the decision and those few members who critize the court also denouncing the
35. : e ,
oecision. The court's judgment that heavy,reliance on local pnoperty taxatio‘rﬁ’ .

’ B .

w0 finance public schools was unfair made some lawmakers more conscious of

considerations of. fisgcal equity than they had been i.n the past For the few legis~-

. .

estabhshea positions on issues such as minimum aid to wealthy

fators withos

school dastricts —judicial invocation of principles'of equity probably influeno‘

3 L] . . - i .
¢ their orinions, but the court ruling had not visible-impact on the pre-establi.shed

<attitudes of the overwhelming majority of'legis‘lators,.
x . o .

Whether they prais€ the decision or condemn it, iegislators speak first of

s court's Robinson v. Cahill decision in policy terms. New Jersey lawmakers

understood Robinson to be essentially a fiscal statement and evaluated it inth%t WAY.

-

Members who supported the adoption 'of a personal'income tax gave the court 'Tiiqh

marks, for Robinson and legislators who opposed the"ﬁicome tax were uniformly
36 Co
,criticai' ¢f the ruling. (Jonsideratgns of the impact of the deCiStOn on teachers'’

e
S -

2D
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ages and the financial condition of central cities had more to do thh

F) B

the formulation of legislativé attitudes toward R'obinson than did analyses of

i

he

its implications for the qwality of education in the statp”f‘ Legislators' 'fiscal

‘“5" < attit udes coincided closely with the.ir evaluation of Bobinson while their edu—
. : -
. catiopai opxnions appeared- to be essentially unrelated The positive benefits .« -
t e L

. “u* emeraed from linking the'court 3 prestxge to the issue were more than offset

g ny t e complications ‘that ;esulted from the perceptions‘of Robinson as an income
/ o . .

tax i,ssue. o ’ T

P 7

Executive departments are norm‘ally more deeply nooted in etsfablished pollcy
37 In

dcr*isuons than are legislatures and less disrupted by external events.
. ¥ fBel

tlvo New Iersey Department of Educati'on there was almost no questioning of

_’,,.
e N

the wisdom of the supreme court's decision in Robinson and few contempla-

l,“ ¢

,// ‘ ¢ .
T t.ions of opposition to it FPor the department the cofirt provided a new

poortunity to meet the challenges of educa:ion in New Iersey and a new
L ) 2.

) occasion to improve existing programs. 'I‘his opportunity, however became

usaertielly a new arena to consider old debates and revlew previously ini-

e sated policies. In fact, some a‘rgue that if th'e Education Commissioner_

N se "eaopolntment was rejected by the state senate were stil). in office, -
er% i

everyone would agree that hge had continued t6 imz lement the policics that

v e had alqé&di'set inmotion. The essential elements of his stateyvide pro-

) . ' ‘ . ) . N ’ : ;.

- gram were mechanisms for public participation in education, a series of
gtate qoald, an educational assess,merit'program and the dége‘lOpxn-ent of

3. )
d
, .

®
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validated programs to. remedy deficiencies revaaled by the assessment The °

'

provisions\of Ne“\«( Iersey s State School Incentive EQualization Aid Law of

-

1970 provideda technique to implant an analogous educational system in

iocal communities. Observers are hard pressed to discoved any basic dfffer—

ences between ‘the program components elaborated between 1969 and 1971

and the activities envisioned in the Public School Act of 1975 passed in

.Y “ . 3

response tg Robinson and'in the department's regulations to]implement it.

The greatest apparent addition to the earlier program is a more explicit

I

'statement of the Commissioner's authority to order remedial programs not

-desired by lo‘c”al communities,

i

The Robinson cfecision itgelf had a greater impact on the .context in

‘which Jegislative debaté occurred than on the premises and considerations

~

of d'epa'rtmental action, Th_e court reduced the salience'of partisanship,

constituency,}and program performapce for legislators and heightene'd sensi-

' tivity to the- claims of7fisca1 equity, whiie at the same timg immersing educa-

E tion reform in the controversies of an income tax debate, The coul® ruling’

-m' . i .
altered departmental rhetoric, but it left the basic assumptions and orienta~

tions of the department;u,ncl;lang_ed.

Scope of Participa tion

N

.+ People from New Jersey donot possess an exaggerated sense of statehood

which impels them to. defend their state against insult. - The ‘state's residents.

are no less interested in politic?l everits than Americans from other regions

4

e 5

: ” C
v . o ' :
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A fd

but they ate generally less well-informed. 38 New Iersey, sandwiched between

"+, New York and Philadelphia, has traditionally lacked the structure of govem-

¥

-

~ment and its own means of communications to focus attention -on state politics
_and stimulate participation in state affairs.. “he extent of participation in

policy debates determines whether a particular point of view gets expressed

- or a specific interest gets represented. In New Jersey and elsewhere‘,'in- \ \

P

‘equitable and ill—-conceived pdlicigs have frequently been traced to the ex-.
clusion of meaningful groups fronﬁ)articipation in the formulation of public

| programs. Thus widespread participation in the conduct of public policy has
become a popular objectivé in the past decade and procedure%for citizen |

| involvement, freedom of information acts and sunshine laws have been cast

' &S means to accompiish that goals.ﬂ Some believe that the political signi-

ficance of ]udicial involvement in policy disputes rests on the court's

ability to mobllize previously quiescent community members.39 In New

v
-

Iersey, the legal nature of Robinson stimulated paMpauon by groups ln
// -
parts of the policy process 'out lron{cally it-also restricted involvement in

other policy activities

' InNew Jersey, legislators often assume that all relevant interests ex;
press their positions on important’Subjects, with sil'ence interpreted‘ as
- consent. ‘In many ways, h-owever,- the litigation process contradicts- the ~
public participation process. Adversary proceedings are governed by strict

rules which limit the infor" which can be presented and determine who

will be full parties to the litigation. Generaily, it is difficult for a group

1
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to becorne a party to a suit after it has passed from the trial court to the appellate

v ¢

ievel. After the trial cour‘t decision in RoLinson and especially'after the New Iersey

Supreme Court had delivered its first decision some groups were alerted to the
o . .
i : ¥
possible consequences of the ruling. Some organizations that normally oppose in-
_4:’-

creaseﬁ% public expenditures were. alaﬂhed ’I.'hey wanted to become a part of the -

-

1itigation to oppose at least some aspects of the judgment but they found that thé

rules of adversary proceedings precluded their involvement as full participants.

w

Faced with this fact .theywere relegatedtoa peripheral role and forced to channel ..

their participation into the legislative and departmental activities fo respond to

. # Robinson, They found no arena in which they could simply- oppose the Robinson

-
e,

decisipn The absence of responsible opposition tc the ruling was noticed by
" A\ “

legislators who also disagreed with the Court. A number of legislators thought

~

seriously of fightinb\Court on Robinson, but when they saw no active allies

among relevant groups they were discouraged from pursuing thefr. opposition.40

" The Department of Education adopted a policy of exhaustive public partici—- - '

pation in formulating its res ponse to Robinson . Like ot.he>r states, the education com-~

munity in New ]ersey has been split in the paat decade hy difficult labor-management

‘issues, and these divisions were'aggravated by the recent tenure of a rambunctious

N
y

Commissioner.41 The Department seized‘ upon RoBinson as an extraondinarilv pro- k

minent issue around which it could rebuild harmony and consensus among education
o p

groups and bxoad public participation was the mechanism to accomplis'h this . The Court

3 . »
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decision gave to the Robinson issules‘ a \‘risibility lthggy-otherwise w_;vould not
have had and presented the department with a major opportunity to reassemble
the state's 'education‘ community.‘
The department wanted a"progra’; \lvhich allthe relevant groups would
endorse, ' and w'ith remarkable intel’ligence and diligence it achieved }ust
' that.‘ The department-invited representatives from fourteen education groups
| and from other clvic, economic and govemmental organizations to a conference
_ " _
to-help developw position on Robinson 'I'he participants were asked to
formulate specific questions on seven educational topics _selected by the
department-: educational programs, vocational preparation, budget.ing,' facili-
‘ t.fes,' staff education, orga’nization and assessment. A list of 659 questions
-~ was then sént to each participating organization:with‘a request for responses
and reactions 42 Nine organizations essentially composed of professional
eclucators returned completed questionnaires and position papers and thesei
wnre then incorporated into the department's proposals and regulations
The department tried to‘dccqmmodate whatever suggestions and recom-

mendations tosbuild agreement among the groups. The Department returned

a'gain -and again to leam tha views of the most concerned associations 'on

" a full range of education issues. In reaction. to external suggestion.s from

' interested groups for example, the department agreed to specific staffing

ratios in local districts for principals, assistant principals speech cor—

rectid‘hists, special education supervisors school psychologists school

social workers and learning disability teachers and established regulations

Y
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fV‘orr the'.size of school' fac’ilities and. school librarie’s. However desirable
such specificQtions ma be, ;ihey contradicted the department's philosophy’
Z

-of the indeterminacy oﬁ educational standards. )'l‘he acceptance of extemdl
reCommendationd which would not harm the quality of education in the state . ‘

- . i . 3 . . ,
was intended tg win'organiz?}ional support for the department's total pro-

. v » ‘ o Jva ‘ﬁ."." , . . e
rgram. i b }( ¢
B - YUy N R ) .

o ; /‘i
3 ‘ The notoriety which the supreme courtcbestoWed on Robinson enc’ouraged

groups' to become inyolved in the department'sprocess for responding to the
decision, and the departlm_ent eagerly threw open the doors’ for such participa- |
C tion. Rather than hiding the formulation of ;proposals‘in its bureaucratic : -
corridors, the department created a set of genuine .events which permitted
almqs\&i‘n_iversal_involvement. The costs of t’ull participation in these
events; however . were high, and many groups, especially urban-based
- 'minotity groups, dropped by the.wavside. G_roups~With' the.resour.ces and
inténse interest to remain in the tiring-_pmcess found their concerns re:flected
in the dep%ent,' s“lpositions., ~a'nd this aided the department in adhieving its
' consehsus among the active educational associations. The achievement .
: vvas then skillfully'used by the Department to lstill objections and wigzxsta:d

- inconsistent proposals from cutside the educational community. *

13
- s

Policy Process
The policy making process in New Jersey displays the unique interweaving of

tradttion and change that has characterized New ]ersey for a decade. Major policy

.

initiatives have historically been proposed by the chief executive and then

ratified by the legislature only if the governor had successfully built support :

s Y




_for his proposal among patty officials in the couhties. On minor issues, the

. and the political environmernt of the state is becomihg more organized and complex.

profesgsionalism. When faced with tile Robinson issues departmental i.eadérs had

-30-~
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"executive branch usually drafted biils and the legislature normally enacted them

with only minor ameadment. Either way, the legislature ac_cepted;decisions made -

eit\ewhere. This established process is now being challenged, however, by basic
devélopm'ents taking place in the structure of New Jersey politics: the traditional

.localism of politics is being eroded, state agencies are _'eXpanding their capacities
| ' 43
/

The events"of Robinson have contributed to the development of' a new- policy process

to réplace the one that is passing? '
. A . ¢

The New Jersey Departmaat of Education has &e egarded by many in political

-cxrcles as a sleepy institution whose activities were guided more by folklore than

(

v -.,

to decide how the state's revitalized constitutional obligation to provide a thorough

and’ efficient education could best be defined. 'The new educat{on program could be

RSV

expressed either by comprehensively revising the statutes which governed education

- or by requesting broad. new legi ation and- then preparing a detailed chapter in- the

. D
department s administrative code to implement it

The department chose the second altemative to seek a broad legislative
r

'mandate and then concentrate its policy activities on developing a new chapter

in the, administrativé code. Literally hundreds of rﬂeetings were held by the

et

department and other members of the state's educational community to debate" .

igsues.in the 'pr'opo,sed docuineﬁt. As the code went throug'h at least seven drafts, .
the State Board of Education and the appropriate legislative cofimittee devoted

countless hours to 4ine-by-line reviews of the ch_anging document. The new chapter

@ -
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in the code somewhat clarified'the state's educational obligation, but the process

'of formulation itself could have been more significant than the content of the code.
| Whil\e the department depended on the legislature to enact education statutes the
administrative code was a vehicle of thecdepartment itself The lengthy debate and
l’controver-s? which swirled around a document of the department establishe: the.
department.in a leadership pos ition it had. neve_r previously been granted. 'l‘he
preparation of a chapter in the administrative code placed the Stat.e Bbard of
s Educatio_n at the center of t‘he political stage and forceld it to act in'a quasi; '
'legislative way. The Board became the subi_ect of ongoing media coverage, the ‘

- fotus of Iinterest-group concern and the object of local school board“attention in

" ways that were new to it. Tlg,e process of formulating the new chapter enhgnced
'S that X ' A .

' the -leadership role of the department in New Jersey education circles and provided

’, : . .
it an opportunity to use that_zrole to improve the quality of education in the years
3 ol B ’
“  =2head. T

o . : S N>

In the legislature, pol%icy activities were centered in the specially created )

14

. }oint Education Committee. The prominence lof Robinson gave legislative reformers

on opportunity to demons_trate_ the desirability of their model of l‘egislative procedures.
' _;-"_“v Mést-state/:legislatures a_nd the New Jers ey Legislature in particular'. have long been

organized to do little more than‘ accept proposals from others.' In the mid—1960‘s',

New Ieroey s legislature had few professional employees and met only one day a week.

On meeting days the members .of the assembly and the senate traveled from their

d'istric'ts to Tr‘enton spent the day on legislative activities and then returned home

‘at night, Leadership positions in both chambers’ were usually rotated annually so

no corntinuing eXpertise was acquired Committees met infrequently and rarely '
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considered bills on their merits. The last decade?has been an active period of
legislative development nationally’ and in New ]ersey,‘ and many of the traditional.
practices are chan‘ging. New jer‘sey's legislature now Meets more often, ‘and its
committees have begun to play a meaningful role in’ policy deli rations. Numerous

4 ._.u

professional staff have been hired to serve the legislature as committee aides,

fiscal analysts, leadership staff and assistants to indiyidual legislators. The

New Jersey Legislature has recently begun to develop the capacity to shape the

B

state's public golicies, -but that capa_cityhad not been turned into performance, . | -
-\. The J"ointuEducation Committee hired the ‘direc,tor of a university research ?
. center.to be committee 'secretary, secured the assistance of four full-time legislative
- aldes who handled. routine\education issues and retained three dozen outside . &
..{ ‘ consultants to prepare position papers <on specific topics. Betw'een April-and]une ‘ ' o
1974 committee members’ worled late into the night)to prepare the Robinson | i“:
iegislation but when the program emerged, Jt was clear that these activities | .i"
'reflected the‘trappings of change without its substance .‘ Degpite the committee’s « .

I

‘_iong‘ hows, its report became the vehicle to introduce the exe.cut‘:iye'branch -l
proposai rather t'han a mechanism to explain a legislative package. The members "j @;
‘of the disparate Committee immersed themselves in the administration recornmendations'
and almost unanirnously persuaded themselves oi their validity, but they had nﬁ .
prepared a proposal of their own. The executive 'education program was set aside ./\
bi{ the _legislature when the administration's companion proposal for the adoption

of a 'personal income tax I’was rejected by the -state senate. |

The.committee's efforts were not wasted, however., During the deliberations,.

membe_rs and staff 'became familiar with the detaided educ':ation issues involyed, the

. . -
. - ’

L)

it ' . - o A ‘ . o
o . . '3‘1_ C _ . B
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concerns of the professional. associations and the viewpoints .of the relevant
7:1e;is1ators-. On its own, the committee s talented leaderslﬂp\discgssed the
educa?bn gover'nance and school aid provisions of the original program with the
legislators and groups involved in the controversy. A new bill was thendrafted
a‘n‘d later enacted which ‘reflelcted the policy positions, organizational pressures

and the ¢onstituency perspectives of t.he legislators. These activities are among

& the first occasions in which a eommittee o;';he New Iersey Legislature displayed

significant initiative in the passage of a comprehensi ve program in a major po}cy

.

area. And this precedent was soon repeated.

From July 1974 to June 1975, the New Jersey senate turned aside numerous.
, Bt . . . 5 3)5 . ) | . .
administration proposals for the adoption of a personal income tax, For this reason:
it

nd others, relations between the legisl'ature and the administration deterlorated

so completely that the governor finally announced that he would make no more -

o

recommendations on how to raise funds required to pay for the Robinson program

' and other state activities, In March the assembly leadership prepared its own
._fi.fjéen part taxation program which ixctuded a graduated personal income tax,

4 . . N~ * ‘ . -
reductions in local property taxes, ate revenue-sharing program, limitaticns

on expenditure increases foF all levels of government and no new funds for state

operations, After much debate, _procrastination,and a court order closing the state’'s-

>

-

‘schools, .a revised \rersion of this program was finally passed by the state senate
and 51gned by the governor in August 1976. | |
| When the assembly speaker gaveled the exhausted chamber into racess after
fruitless all night sessions in ]une and July 1976, most regarded it as another

manifestation of a hOpelessly inept legislature. To the contrary, the events :

35 = .
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reflec.ted earl&v traces of the emeréence of a neSN process for fashioning public
policy in New' IefSey; B,ot? the .legislature and the Departm::nt‘of Educ‘étion
demons.trated indep@ndent iiﬂtiativ/e and capacity in deaiing with Robinson which
few people‘ previously believed that t;hey _possgssed. .The Bg_p_imdecisio.n

highlighted fundamental issues in the state's politics at a critical time and

. thereby accelerated transitions which were occurring in the state's governance;
Conclusion v

‘It is too earl.y to tell if the new l_egisiatii&;l' Qill irﬁprove the quality of

educa£1§n in New fers.ey. The con}roversy has yielded some additional state’ h

alid for local school districté, bu't most of this money woult'i’pro'bably'have mater ialized
: - > : .

anyway. Furthermore , thd allocation formula for thes e funds leaves somethipg

to be desired. .Iersey City, for example, will receive 535 million under the new

gchool aid prqgrar;l cd_mpared to the $43 millic.:.n iﬂt would have réceived if the aid

had; béen'diétributed according to the provisions of the old program declared

- “ . . - > ) ’ N
- uncons§itutional by the court. From this compari$on, Jersey City will receive $4

{nillion less in school‘ aid under the new program than under the provisioris of the

old fqrmula even though Jersey City '1h1tiated the Robinson v, Cahill litigation and
44 _

supposedly *won" it. Proponents of the original _m:igatién argue that the new

legal principlés won t ugh the coﬁrts will now make it easy to secure major -

'financial gainq in new Iitigatidn in the years aheéd.' .
*

'The RobinsorfYdecision plunged the legislature deep ‘1nto the complexities
Eﬁ:f%% . |

of the state's education programs. The participation of the court in Robinson
. e — 4

N

multiplied the number of issues legislators had to consider and toc‘c/from them

1]

some of their ability to manage the legislative process. The court altered the

policy context in which school reform was considered and permitted it to be :
.—w . = 3.

\)(.‘i, . S 3{3 - ' .
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defined as an income tax issue, Iudicial involvement made it difficult for groups

td fronially oppose B___binsun and at the same time it expanded participation in

1 ./
s

TN ”he state's effort.. to respond t0\the decision, The State Department of Eduoation f

.‘r.: ~-.
di{d not wish to have the legislature and the other lay-groups ‘make uninformed .~

aducation dec'isions. For the department Bobinson was essentially a new opportun ty

to revitalize established policies and reunite antagonistic groups, The events of -

‘e

Bobinson were a landmark in the institutional development of both the legisiature

[

and the department, and they constitute the 'first evidence of the emergence of a

new policy process in New Iersey politics,

e ; Aty

Most examinations of judicial involvement in education and other policy

arcas view courts as deci«sion making institutions, .The premise that courts act.

l

as agenda setting mechanisms in policy controversies y-ields meaningful

—_—

perspectives; on events and highlights important characteristics\of the agendkj

sekng process itself which are not othérwise readily apparent. ) v

a
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