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I ntroduct on

The term "classification" is used to suggest a lawyer's
basic approach to the labeling and grouping of children into dif-
ferent categories for different kinds of educational treatment.
Exclusion of some pupils from all public education is the most ex-
treme form of classification. The most litigated kind of classi-
fication involves children considered in need of special education-
al programing because of "handicap" ("exceptionality"). Classify-
ing decisions are subject to analysis under the equal protection
and due process clauses of the U.S. Constitution and, increasingly,
under federal statutory law. In addition, there may be state con-
stitutional provisions, statutes, and regulations with which
schools must comply in classifying children.

This Supplement updates our Classification Materials, Revised
Edition, Se tember 1973 (hereafter "the 1973 Edition"). We decided
to publish a supplement rather than a new edition because, while
there have been important developments in some of the areas cover-
ed by the 1973 Edition, those materials remain basically up-to-
date. Therefore this Supplement should be used as a supplement
to rather than as a substitute for the 1973 Edition. The 1973
Edition is available from the Center for Law and Education.*

These supplementa y materials follow the same organization as
the 1973 Edition. The Table of Contents integrates materials in-
cluded in both the 1973 Edition and this Supplement, with all
supplementary materials separately paginated for easy cross-
reference. Thus the basic papers in the Mills case, for example,
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are found at pages 31-117 of the 1973 Edition-, and the subsequent

contempt holding and order appointing a special master are sum-
marized at page 5 of the Supplement.

This Supplement consists mainly of case developments and

notes which have been prepared for the pducation Law Bulletin,

inequality in Education, and other publications of the Center

for Law and Education. Case summaries prepared by other persons
**

or organizations are specifically attributed. Clearinghouse

Review numbers are included where available, and legal services

attorneys can secure those papers by writing to the National

Clearinghouse for Legal Services, 500 North Michigan Avenue, Suite

2220, Chicago, Illinois 60611. Many of the other items are avail-
*

able upon request from the Center for Law and Education. For

continuing developments, interested persons should consult in

particular the Education --Law Bulletin which is published every

eight to ten weeks.

A new part on Federal Law has been added to the Classifica-

tion Materials by this Supplement. This reflects the adoption of

a greater number of federal statutes and regulations affecting

the classification of school children, especially for purposes of

special education. One of the most important of these is Section

504 of the Rehabilitation Act of 1973 which prohibits discrimina-

tion on the basis of handicap in programs receiving federal finan-

cial assistance. This section could become as important to handi-

capped persons as Title VI of the Civil Rights Act of 1964 is to

Black persons.

The implementation of the new Legal Services Corporation Act may
alter the Center's past policy of providing materials free to legal
services attorneys and at cost to others. The extent to which the
Center can provide materials upon request under the new Act was un-
determined as of the publication date of this Supplement.
**
Clearin house Review summaries in the text are abbreviated as CR;
Education_ Law Bu letin summaries as ELB.

9
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In addition to the publications cited in this Supplement and
the 1973:Edition, persons interested in more detailed information
about the legal, educational and social aspects of student c1a,7si-
fication may want to consult in particular Issues in the Classi-
fication of Children (2 vol.) (Jossey Bass: San Francisco 1975)

edited by Nicholas Hobbs; the periodical Exceptional Children
which includes significant research findings, successful teaching
methods and current issues in special education; and the publi-

cation lists which are available from the following organizations:
The Council for Exceptional Children, 1920 Association Drive,
Reston, Va. 22091 (703--620-3660), The National Center for Law and
the Handicapped, Inc., 1235 North Eddy Street, South Bend, Indiana

46617 (219--288-4751), The Children's Defense Fund, 24 Thorndike,

Cambridge, MA 02141 (617-492-4350), and The Center for Law and
Education, Larsen Hall, 14 Appian Way, Cambridge, MA 02138
(617--495-4666).

Legal services attorneys who would like assistance (reviewing

litigation papers, discussing legal strategy, etc.) in cases in-
volving student classification are encouraged to write or call the
Center for Law and Education. Also, we hope that you will keep

us informed of developments in your area so that we can help
others learn from your practice.

10
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I. Exclusion of

Exceptional" Children



1133. Mills v. D.C. Board of Education: Conte pt Order and
Appointrinent of Special Master

Mills v. Bd. of Ed., C.A. No. 1939-71, D.D.C., Orders and Opinions
filed,3/27/75, 4/22/75

Motion to enforce orders requiring District of Columbia to provide
handicapped and exceptional children "an education geared to their needs."
See 348 F.Supp. 866. Rulingal (1) The superintendent, board of education
members, the director of the department of human resources and the mayor are

contempt for failing to make appropriate placements of members of the
class and to notify the court of problems preventing compliance. Since
money has been provided to place 43 students, the question of sanctions
may be deferred. (2) The system shall report on identification of other
students in need of services and steps taken to provide them; "all
children identified being in need of educational placements shall be
immediately and appropt4ately placed." (3) Defendants shall file a plan
of "future implementation of and compliance with" the orders. (4) The
court holds in abeyance plaintiffs' motion for appointment of a master,
mentioning the effedt it will have on "money ... available for the main
problem ...." (5) Plaintiffs' request for attorneys' fees is denied
because "counsel [are] paid by organizations whose purpose it is to act
as public-interest representatives and they ... admit that they took this
representation without fee."

Note: The Supreme Court has recently held that, generally speaking,
private attorneys will not be awarded attorneys' feea, under a private
attorney genaral theory, in the absence of specific congressional authorization.
Alyevka Pipeline Service v. The Wilderness Societz, 43 U.S.L.W. 4561
(May 13, 1975).

ELB

Mills v Board of Education of the District of Colunbia
C.A. No. 1939-71, Order Appointing Special Master, 7/23/75
(Clearinghouse #7141)

A special master has been appointed in the Mills case (an Associate
Professor of Special Education, University of Georgia). His duties include
to "investigate and assess the appropriateness and suitablity of special
education prograns for pupils in need of special services within the public
school system" (p. 2), to "review the adequacy of the procedures by which
[children with special needs are] identified, assessed and placed" (p. 2),
to report on procedures developed to Implement the court order, to "review
budgetary estinates and justifications for special education made by the
defendant" (p. 2), toassist the system in preparing a plan "for the future
implementation of the court's decree" (p. 3), and to file a final report
including "specific recommendatioas to [the court] concerning all proper and
necessary remedial actions" (p. 3). The master is not to give directions to
or supervise system employees. The defendants are to pay the special master
and cooperate fully with him.

ELB
Note: For a discussion of the problems experienced in implementing the Mills
and Y.A,R.C, decrees, see D. Kirp, W. Buss, & P. Kuriloff, "Legal Reform of
Special Education: Empirical Studies and Procedural Proposals," 62 Cal.L. Rev.
40 (1974)

5
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LD.3. Other Cases Based on State Law

Rainey v. Tennessee_Department of Education, C.A. No. A-3100,
Tennessee Chancery Court at Nashville, Memorandum, 1/21/76 (C'house 11,585 1)

Ruling on contempt petition alleging chat defendants failed to comply
with July 1974 consent decree on provision of special education services. The
agreement required, in part, that (a) services would be provided for "all handi-
capped children" not later than the fall of 1975; (b) in the event of non-compliance
by local systems the State Department of Education would withhold funds from the

- local system and/or directly provide services; and (c) the defendants would enforce
the compulsory attendance law in cases involving handicapped studenta. As of May
1975, 805 children were totally excluded from education and 7168 were partially
excluded. Rulings: (1) The defendants are in violation of the order and have
not satisfied their burden of showing -"their inability to comply...." While an
inadequate legislative appropriation is a factor in the non-compliande, the problem
results at least in part from "[Ohe lack of coordination of programs and the
delays in getting available funds into the hands of the local education agencies....
(p.5) (2) "[T]he failure to provide an equal educational opportunity for handi-
capped children is a denial of equal protection...." (p.5) (3) Within 45 days, the
defendants shall file a report identifying all students in the state totally and
partially excluded, the reasons for exclusion and the responsible local systems,
and the steps being taken to implement the agreement. By July 1, 1976, defendants
shall submit a plan for implementing the agreement for the 1976-77 school year.
(pp.6-7) (4) While not ruling on the issue, the court expresses the view that where
there is a shortage of funds "the whole program must'suffer without discrimination
as to members of a minority class." (p.7)

EL R

In : G.R, 218 N.W.2d 441 (N.D. 1974)

This case sustains the right of the handicapped to,an

=education at state expense, holding that a handicapped child who

was a ward of the state should have her tuition paid by the school

district in which she had been living. The Court found that edu-

cation was a fundamental right under North Dakota law and suggest-
.

ed that "G.H.'s terrible handicaps were justthe sort of 'immutable

characteristic determined solely by the accident of birth' to which

the inherently suspect classification would be applied." 218 N.W.

2d at 447.

1 4
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See also Denver Ass'n of Retarded Children Inc. v. School

No._1.o_ Denver, 535 P.2d 200 (Colo. 1975) (if school dis-

trict maintains free kindergartens for normal children it must

also finance kindergartens for the handicapped); In re_Kirschner,

74 Misc. 2d 20, 344 N.Y.S.2d 164 (Family Ct. 1973) (cannot charge

parent for the-cost of educating a handicapped child while pro-

viding free pdblic education to others); In re M, 73 Misc. 2d 513,

342 N.Y.S.2d 12 (Family Ct. 1972) (physically handicapped child

entitled to state funds for special school unless the public

school system can prove it has adequate special facilities);

Matter of Butcher, 373 N.Y.S.2d 514, (consolidated proceeding

involving three petitions for payment of tuition and maintenance

costs at a private institution for handicapped children); In re

Devey, 370 N.Y.S.2d 351 (Family Ct, .1975)(the authority under

Section 232 of N.Y. Family Court Act for the court to insure an

appropriate education for handicapped students does not "[relieve]

the parent of his Support responsibility," and therefore father

with $39,000 gross income ordered to pay $1,000 towards special

program costing $3,480).

See also the Reid, M.A.R.C., McWilliams, and McNeil cases,

Part IV.D. infra.

15
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I.F. Other Cases Challenging Exclusion
of Exceptional Children
Panitch v. State of Wisconsin, 390 F.Supp. 611 (E.D.
1974) (3 judge court)

Class action on behalf of handicapped children with exceptional
educational needs. Subsequent to the commencement of the action, a
state law was enacted which was designed to provide specialized
education to meet the needs of handicapped children and thus, in theory,
satisfy plaintiffs' claims. The court ordered the proceedings stayed
pending the effective implementation of the new state law:and sub-
mission of a report on implementation. The state defendants submitted
with.their implementation report a motion to dismiss; plaintiffs filed a
motion to vacate the stay on the ground that defendants' implementation
of the new state law was unsatisfactory. Rulings; (1) Joint sihool
district is suable under 28 U.S.C. 1331, but not 42 U.S.C. 1983.- (2)
."[T]he court should not withdraw itself from this case until
implementation is an established fact" (613) which is not the case when
25 out of 436 school districts have failed to submit implementation
plans to the state. The fact that 25 out of 436 school districts have
failed to submit implementation plans does not establish "dilatory
conduct or inordinate delay in implementation [of the new law]" warranting
vacating the stay. (613) (3) The requirement to provide all children
with equal educational opportuniq does not obligate the state to do so
in the context of a neighborhood or convediedtly accessible setting when
a virtually infinite range of special education needs must be met with
limited resources. (614) (4) The court need not appoint a master to
consider parental claims of expenditures since the enactment of the state
law because there is a state court remedy. (615) (5) Attorneys fees
denied at this time. (6) Defendants must submit a further report on
compliance. (616)

ELB

* The Court cites Ci of Kenosha Wisconsin v runo, 412 U.S. 507 (1973) for
this proposition. In Bruno, the Supreme Court held that a city is not a "person"
under 42 U.S.C. Sec. 1983 where equitable relief is sought, any more than it is
where damages are sought, Monroe v. Pape, 365 U.S. 167, and the District Court,
therefore, erred in concluding that it had jurisdiction over complaints under
28 U.S.C. Sec. 1343(3) since only the two municipalities were named as defen-
dants. Courts, however, have jurisdiction where the requirements of 28 U.S.C.
Sec. 1331 are met ("all civil actions wherein the matter in controversy exceeds
the sum or value of $10,000, exclusive of interest and costs, and arises under
the Constitution, laws or treaties of the United States"). Also, school board
members are often suid in their individual as well as of.ficial capacities in
order to overcome procedural obstacles. Cf. Wood v. Strickland, 93 S. Ct. 992
1001 (1975) (school board member not immune from liability for damages under
Section 1983 if he knew or reasonably should have known that the action he took
within his sphere of official responsibility would violate the constitutional
rights of the student affected).

1 6
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Kentucky Assoc. for Retarded Children v. Kentucky St. Bd, of
C.A. No. 435, E.D. Ky., Consent Agreement, 11/12/74.

Action challenging Kentucky statutes and practices under which
students with special needs were allegedly denied equal educational
opportunity. The court approved a consent agreement providing in part as
follows: (1) State defendants to pay attorneys' fees of $18,000 (for
600 uncompensated hours; this has been appealed); (2) The Commonwealth
and eaCh school system (es to students in that system) are responsible
for providing for the education of all Children "regardless of their
physical, nental, emotional or learning conditions...such education or
training that is suitable for Itheir] needs, capacities and capabilities."
(3) Obligations as to blind and deaf children are not satisfied by
providing services at statewide schools unless "there is a clear showing
that Ithis is] the only suitable means for educating Ithese] child[ren]...."
(4) lAmps_raisk,Isinaex from school (due to a temporary lack of a
program) is permitted only after a due process hearing. (5) State
defendants mmst provide for uniform enforcement of the consent agreement;
establish a plan for continued supervision; direct that each district:
(a) be in compliance with the agreement and controlling legal
principles to receive state "minimum foundation grants," (b) establish
procedures for identifying students with special needs and giving notice
of the right to programs, (c) provide hearings on "educational
oppoytunities" under the law for children for whom there is no existing
local program and provide services in accord with parental choices; and
(d) comply with state law. State defendants must also provide for appeal
from hearings under (5) (c) (6) The court retained jurisdiction.

ELB

tattle T. v Johnston C.A. No. DC-75- 5, N.D.Miss.
Clearinghouse No. 15,299)

Class action, with local and statewide classes, on beha f of the handi-capped children of Mississippi alleging that the defendant state and local school
officials have failed to fulfill the federal statutory and constitutional dutiescreated by The Education for the Handicapped Act, 20 U.S.C. 1411-1413; the
Rehabilitation Act of 1973, 29 U.S.C. 794; the Elementary and Secondary Education
Act, 20 U.S.C. 241e; the regulations issued by the Department of Health, Education
and Welfare to implement Title I of the Elementary and Secondary Education Act of1965, 45 C.F.R. S116.17(f); the Fourteenth Amendment; and 42 U.S.C. 81983.
Plaintiffs allege that defendants have failed to: (a) provide any educationalservices to many handicapped children; (b) failed to provide adequate educational
services to many other children; (c) failed to provide fundamental proceduralsafeguards in decisions involving the identification, evaluation and educational
placenTnt of handicapped children; and (d) employed racially discriminatory tests
and evaluation procedures to identify and place children in special educationclasses. The relief requested involves identification and placement of handicappedchildren in appropriate programs as well as elaborate safeguards to insure thatthe staie will comply with federal regulations.

ELB17
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Rodriguez Distinguished in Right to
Education Case
Colorado Association for Retarded Children v.
Colorado, C.A. No. C-4620 (D. Cob., filed
Dec. 22, 1972), motion to dismiss denied, July
13, 1973.

A three judge court has ruled that the
Supreme Court's school finance decision in
San Antonio Independent School District v.
Rodriquez, 93 S.Ct. 1278 (1973), does not bar a
suit to establish the constitutional right of
handicapped children to receive a suitable free
public education and has raised the possibility
that classifications involving handicapped
children may be ruled suspect.

The class action on behalf of all hand-
icapped children in Colorado challenges
statutes and regulations which result in regular
enrollment for some children, special education
for others, and exclusion from all public educa-
tion of still others. Mandatory education for
handicapped children is not required by statute
until July 1, 1976, and plaintiffs allege that 60
percent of these children receive no education
at present. These policies are alleged to violate
equal protection, due process, and state con-
stitutional requirements. Plaintiffs seek an
order guaranteeing adequate, suitable educa-
tion for all handicapped children and adequate
notice and due process hearings for all
classification decisions.

Following the Supreme Court's decision in
Rodriguez, defendants filed a motion to dis-
miss, claiming that the right to education is not
constitutionally protected. The three judge
court denied the motion to dismiss and held
that Rodriguez was distinguishable. The court
noted the existence of several classifications
and stated that a wealth classification, in which
handicapped children in some districts receive
a free education while children in other dis-
tricts have only the option of private educa-
tion, might also be involved. Further factual
development was declared necessary in order to
determine the possible existence of a suspect
class requiring strict scrutiny or, alternatively,
the possibility that Colorado's classification
scheme must be struck down as arbitrary and
unreasonable. Eventual findings on these
issues were said to hinge in part upon a deter-
mination of the state's educational needs and
existing -programs. The denial of the motion

was also based upon the need to determine
plaintiff's due process claims concerning
classification procedures.

This ruling may indicate the prematurity of
fears that, in the wake of Rodriguez, the equal
protection clause provides no effective leverage
in the nation's schools except where racial or
sexual discrimination eNists. Several possible
routes left open by Rodriguez are implicit.
First, the issue of suspect classification may be
raised. (Demonstrating the existence of a
suspect classification is one way to trigger strict
judicial scrutiny, requiring a compelling state
interest, under the equal protectiun clause;
demonstrating the existence of a fundamental
right or interest is the other.) In noting the
possible existence of a suspect class, the ti%ree
judge court cited the Rodriguez criterion for
suspect classification: a group which is

. . saddled with such disabilities,
or subjected to such a history of
purposeful unequal treatment, or
relegated to such a position of
political powerlessness as to com-
mand extraordinary protection from
the majoritarian political process. 93
5.Ct. at 1294.

(For a summary of the arguments that this
special protection should be afforded to
children placed in low tracks or to all children,
as well as to handicapped children, see "School
Classification: Some Legal Approaches to
Labels,- by Merle McClung, 14 inequality in
Education 17, 28.)

As noted above, even the possibility of a
suspect wealth classification can be raised
within certain educational contexts. The
Rodriguez determination that there was no
suspect wealth classification rested on findings
that the Texas financing scheme did not dis-
criminate -against any definable category of
'poor' people or result in the absolute depriva-
tion of education.- 93 5.Ct. at 1292.

Second, as indicated by the ruling,
Rodriguez does not necessarily foreclose all
attempts to claim a constitutional right to
education. The Rodriguez holding that
students in Texas had not been deprived of any
fundamental rights was based on the court's
finding that there was no failure "to provide
each child with the opportunity to acquire the

10
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basic minimal skills necessary for the enjoy-
ment of the rights of speech and full participa-
tion in the political process.- 93 S.Ct. at 1299.
While this standard is most obviously
applicable to total exclusion from public educa-
tion, it might also be argued where, as with
some of the children in Colorado, the education
provided is unsuitable for teaching the child
those basic skills, particularly where it is so in-
applopriate or inadequate that it is tantamount
to an absolute denial of educational opportuni-
ty.

Third, the Colorado court's openness to the
possibility that the classificatiOn scheme may
be unreasonable even in the absence of strict
scrutiny may indicate increasing judicial move-
ment toward a more flexible approach to equal

protection issues in which the scope of review
is tied to a continuum of the importance of the
interests affected. (See McClung, supra, at 29.)
The crucial importance of education and equal
educational opportunity, noted in Brown v.
Board of Education, 347 U.S. 483, 493 (1954),
and reaffirmed in Rodriguez, 93 5.Ct. at 1295,
provides material for arguing that a finding
that education is not fundamental interest
should not relegate educational issues (at least
outside of school finance) to the extremely
limited treatment traditionally associated with
-restrained review.-

[For a mmanary and discussion of
Rodriguez, see the case note by Thomas
Hvgare, 14 inequality in Education 51.)

From 15 Inequality in Education at 88

COURT REJECTS MOTION TO DISMISS
FOR MOOTNESS IN HANDICAPPED

EXCLUSION CASE

Colorado Association for Retarded Children v.
Coforado, C.A. No. C-4020 (D. Colo.,. filed Dec.
22, 1974), motion to dismiss for mootness denied
June 14, 1974.

IA summary of the complaint and an earlier
ruling refusing to dismiss for failure to state a
claim appears in 15 Inequality in Education 88.1

Plaintiffs are handicapped children who have
been excluded from school or are threatened with
excluwon. In this statewide class action, they
allege Fourteenth Amendment violations, end seek
access to free public education and procedural
safeguards. Defendants moved to dismiss for moot-
ness based upon an amendment to Colorado law
which advanced the deadline for local systems to
implement plans for educating all handicapped
students from July 1, 1976 to July 1, 1975.

The three-judge court rejected the mootriess
claim for two reasons. First, it noted that the

legislature had previously established deadlines
which were not fulfilled or which were delayed:

In the light of the irregular and de-
layed implementation of legislation in
the essential area of education for
handicapped childrin, we are of the
view that this case is not moot. The
mere enactment of legislation without
actual implementation does not render
substantial legal questions moot.
Second, the court relied upon -plaintiffs'

claims for compensatory relief for past exclusions
of handicapped children from school programs.-
Thus, plaintiffs sought "relief beyond that man-
dated in the [state lawl

For related cases, see Harrison v. Michigan,
350 F. Supp, 846 (E.D. Mich., 1972) (case moot),
and Panitch v. Wisconsin, C.A. No. 72-C-461 (ED.
Wis Feb. 19, 1974) (reimting mootness claim).

From 18 inequality in Education at 54

Note: Developments in thene and other cases are reported in the Education
Law Bulletin and in "A Continuing Summary of Pending and (..,4pleted Lit gation
Regarding The Education of Handicapped Children," the latter available from
The Council for Exceptional Children, 1920 Association Drive, Reston, VA
22091.
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ILAA. SEX DISCRIMINATION
ILA Al. Title IX of the Education Amendments of 1972

Title IX of the Education Amendments of 1972 prohibits descriminaticn in federally assisted

education programa against students and employees on the basis of sex. The key provision of Title

IX reads.

. No person in the United States shall on the basis of sex, be excluded from parti-
cipation in, be denied the benefits of, or be subjected to discrimination under any edu-
cation program or activity receiving Federal financial assistance . . .

Education Amendments of 1972, Sec. 901(a), 20 U.S.C. 168 (a) (1974).

The statute is silent on how an individual fluty initiate a complaint standards for enforce-

ment by DHEW, and details on what constitutes discrimination. In many respects it resembles Title

VI of the Civil Rights Act, 42 U.S.C. 2000d (1974) which comprehensively bans discrimination on

account of race, color or national origin in all federally-assisted programs. The experience

under the latter has shown the DHEW--the only federal agency to attempt wide scale enforcement in

grant programsmoves only very slowly in its determination to withhold funds, and more often

merely threatens to do so. Thus, individuals seeking speedy relief will still be better off

filing an action in fedesal or state court alleging a denial of equal protection.

There are someeiVecific exceptions and exemptions in the law. First, bans on admi sions

bias apply only to "institutions of vocational education, professional education, and graduate

higher education, and to public institutions of undergraduate higher education . . ." 20 U.S.C.

1861(a)(1). Second, an institution controlled by a religious organization is exempt to the extent

that the application of the anti-discrimination provisions is not consistent with the religious

tenets of the organization. 20 U.S.C. 1681(a)(3). Discrimination in such institutions on the

basis of sex for reasons of custom, convenience or administrative rule presumably is prohibited.

Third, a military school is also exempt if its primary purpose is to train individuals for the

military services of the United States or the merchant marines. 20 U.S.C. 1681(a)(4).

The statute specifically does not require sex quotas, but authorizes statistical evidence as

proof of bias. 2Q U.S.C. 1681(b).

The regulations under Title IX are comprehensive and far-reaching. See Fed. Reg. 24127 et

seq. (June 4. 1975) (effective date, July 21, 1975) (to be codified as 45 C.F.R. 86.1 et.seq.)

These regulations make it clear that sexual discrimination in any part of a federal program, not

just those directly receiving federal assistance, disqualify the agency as a recipient, (secs.

86.11 & 86.31(a)),even if the discrimination takes place in a separate, but closely related, agency

(one which receives substantial assistance from the recipient agency). Sec. 86.31(b)(7). The

regulations contain specific rules for scholarships'and other financial assistance, sec. 86.37,

employment assistance, sec. 86.38, recruitment, sec. 86.23, admissions, secs. 86.21. 86.15(d),

(e), coverage to all related activities, including "health, physical education, industrial,

business, vocational, technical, home economics, music and adult education courses," sec. 86.34

access to courses such as home economics or shop, sec. 86.34 (except sex education or physical

education courses may be separated), access to vocational and other schools, sec. 86.35, employ-
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ment of students, sec. 86.38, counseling, sec. 86.36, and health and insurance services, secs.

86.39 and 86.56(b). Accommodations for men and women must be comparable in housing, sec. 86.32

(although there may be sex segregation in the housing and other facilities (sec. 86.33) (althou

toilets and the like may be segregated). A section on athletic participation promises general

equality, but permits separate teams for competitive skill and contact sports. In competitive,

non-contact sports, however, one sex must be permitted access to the team of another sex if nom

other is available. Sec. 86.41. Discrimination on account of marital or parental status is

barred. Secs. 86.57, 86.21(c). Some general provisions bar sex discrimination in allocation p

benefits generally, including academic and research opportunities. Sec. 86.31. Rules for

appearance, sec. 86.31(b) (5) and tuition 86.31(b) (6) must be uniform.

HA A.2. Amendments to the Public Health Service Act Prohibiting
Sex Discrimination

Another earlier federal law prohibiting sex discrimination among students became effective

on November 18, 1971. Titles VII and VIII of the Public Health Service Act (PHSA). were amandec

to prohibit sex discrimination in admissions to federally funded health training programs. Pub]

Health Service Act, 42 U.S.C. secs. 295h-9 and sec. 298b-2 (1974). Implementing regulations fox

the PRSA became final August 6, 1975. 40 Fed. Reg. 28572 (July 7, 1975) (to be codified as 45

C.F.R. 83.1 et seq.) The main objective of the PHSA regulations is to eliminate sex discrimina-

tion in all health training programs operated by an entity which receives support under Title VI

or Title VIII of the PHSA and thereby ensure that maximally qualified health personnel are

trained.

From pages 169-70 of The Const_itutional Rights_ofStudents: Analysis and
Liti ation Materials for the Student's Lawyer (March 1976). This publication,
available from the Center for Law and Education, includes a section on "Con-
stitutional Amendment and State Rights to be Free of Discrimination" and cases
involving sex discrimination.

22
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ILA A.3. Cases

Sex Discrimination in Admission to Academic High
School Held Unconstitutional; Racial and Economic
Discrimination Not Substantiated

6583. Berkelman v. San Francisco Unified School District,
No. 73-1686 (9th Cir.. July 1, 1974). Appellants represented
by Susanne Martinez, Kenneth Hecht, Youth Law Center.
795 Turk St., San Francisco. Cal._ 94102, (415) 474-5865.
[Here reported: '65831 Opinion (12pp.). Previously reported
at 6 CLEARINGHOUSE REV_ 682 (March 1973)-1

This action challenged the method of selection of
students for an elite, academic public high school on the
grounds that the admissions policy of the school district
based upon prior grade point averagesdiscriminated on
its face against female students and in operation against
minority students and low-income students. The decision
of the district court, finding no unlawful discrimination in
the admission standards, was reversed in part and affirmed
in part by the Ninth Circuit.

The Ninth Circuit held that the utilization of different
and more stringentadmission requirements for female
students violated the fourteenth amendment. The court
applied a 'strict rationality' standard of review regarding
sex discrimination, a standard of review which the court
said required the government to produce evidence that the
challenged classification furthered the central purpose of
the classifier. The school district had claimed that the differ-
ent admission standards were necessary to keep the number

of female students to half of the school population. The
Ninth Circuit held that in the absence of any evidence showing
that an equal number of male and female students furthers

the goal of better academic education, the discriminatory
standards were unconstitutional.

With respect to the racial and economic discrimination
alleged, the court found that there was no substantial evi-
dence of intentional or overt discrimination in selection
of the students. Since the 'neutral' admission standards,
however, operated in fact to exclude a disproportionate
number of black and Spanish-speaking students, the court
held that its duty was to examine the standard to determine
whether the admissions standard substantially furthers
the purpose of providing the best education possible for
students in the district. Conditioning admission on the
basis of past academic achievement, the court found, sitb-
stantially furthers the district's articulated purpose of oper-
ating an academic high school The court noted that unlike
a 'tracking system' in which the challenged classifications
are 'predictive' and isolate students of 'less promising' ability,
the classification was based upon past achievement impar-
tially measured.

With respect to the under-representation of loW-income
families,, the court held that low-income persons have no
greater status under the equal protection clause than mem-
bers of racial minorities and since the admissions policy
was not made unconstitutional by its impact upon black
students, it is likewise not made unconstitutional by a
similar impact upon low-income students.

CR

Note: Berkelman_v. San_Francisco Unified School District is now reported at 501
F.2d 1264 (9 Cir. 1974). See also Bray v._ Lve, 337 F.Supp. 934 (D.Mass. 1972),
holding that there is a violation of the equal protection clause where girls
have to score higher to get accepted into special academic high school than boys
because Boston Boys Latin School has 3000 spaces and Boston Girls Latin School
has only 1500 spaces; Vorchheimer y. _School District of Philadel hia, 44 L.W.
2474 (3 Cir. 3/16/76), holding that public school district's maintenance, in
otherwise co-educational system, of two single-sex high schools in which enroll-
ment is voluntary and educational opportunities offered to males and females are
essentially equal violates neither the Equal Educational Opportunities Act of
1974 nor the equal protection clause.

See generally tracking, Part V infra; and articles by S. Martinez,
P. Weckstein, M. Dunkle and B. Sandler in Sex Discrimination" Issue, Number 20
_InEsication (October 1974).
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ILA. Pregnancy and Motherhood
Regina J. V. English, C.A. No. 75-616, D.S.C. (Clearinghouse
#15,303)

Action on behalf of fourteen-year-old public school student challenging
her "exclusion from attendance in the public schools...solely because she is
an unwed mother." Plaintiff is enrolled in the night program whidh is alleged
to be inferior and/or less desirable in terus of course offerings, extra-
curricular activities, counseling and costs. It is alleged that plaintiff's
exclusion .violates her right to due process and equal protection; her rights
under Title IX of the Education Amendments of 1972 (20 U.S.C. g1681) which
prohibits sex discrimination in programs receiving federal financial assistance
(there is no comparable policy for unwed fathers); and her rights under Article
XI, Section 3 of the South Carolina Constitution which provides for a system
of free public education open to all children in the state.

ELB

Andre.ws v. Drew Municipal Separate Sch. Dist., 507 F.2d 611
(C.A. 5, 1975).

Action by unwed mothers challenging rule against employing unwed
parents. One plaintiff was a teacher's aid when the rule was adopted, and
the other an unsuccessful applicant for the same position.

Rulings_: (1) Contention that unwed parenthood was conclusive proof of
immorality denied due process of law by creating "irrebuttable presumption;
as to which the presumed fact does not necessarily follow from the proven
fact." (614-16) (2) Given other reasons advanced for rule, it denied
equal protection of the laws even when measured by the "traditional'
standard of review (616-17), And the court need not reach, therefore, the
district court's alternative finding of a sex-based classification or its
conclusion that such classifications are suspect.

ELB

Hou- on v. Prosser, 361 F.Supp. 295 (N.D. Ga. 1973)

The court found the school board policy of excluding an unwed mother
from the day school fair and valid on its face, because the plaintiff had the
opportunity to attend night school; but held it to be a violation of the equal
protection clause, as applied, because there was a tuition charge for the even-
ing session. Analogies may be drawn between the school's policy of excluding
pregnant students and similar policies toward pregnant teachers. Cf. Cleve-
land Bd. of Edud. v. La Fleur, 414 U.S. 632 (1974) (right to be free from un-
warranted governmental intrusion into matters so fundamental as the decision
to bear a child). But see Bynes v. Toll, 512 F.2d 252 (2nd Cir. 1975) (up-
holding the exclusion of students with children from college dormitory

2 4
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113. Marriage
Indiana High School Athletic Association v. Raike, No._
2-273-A-38, Court of Appeals of Indiana, 2d Dist.,
Opinion, 5112/75 (Clearinghouse Review #15,758)

Action seeking to prohibit the enforcement of rules of the
e athletic association and the local school board which prohibit
ied students from participating in high school athletic and extra-

curricular programs. Rulings: (on appeal from a trial court ruling for
the student) (1) In addition to the "rational basis" and "compelling
state interest" standards of equal protection analysis, recent cases
posit an intermediate standard, i.e., a classification "must rest upon
grcund of difference having a fair and substantial relation to the
object of the legislation, so that all persons similark circumstanced
shall be treated alike. (Emphasis supplied)." Quoting yillge of Belle
Terre v. Boraas, 94 S.Ct. 1536 (1974) (Slip Op., p. 10) Finding "the-
right to marry ... not conclusively recognized as a fundamental right",
the court applies the intermediate standard of review. (12-19) (2) The
"objective of the rules is to preserve the integrity and wholesome
atmosphere of amateur high school athletics...." (17) The classification
"is over-inclusive in that it includes some married students of good moral
character...." It is "under-inclusive" in excluding unmarried
participants in athletics who engage in premarital sex, or "may be of a
depraved nature." Therefore, "those similarly situated are not similarly
treated, and therefore there is no fair and substantial relation between
the classification and the objective sought." (18-19) (3) It is
"possible" to conclude that the rule does not satisfy the rational basis
standard. (19-20) (4) The court decides the case although plaintiff
has graduated because "the issue is one of substantial public interest...."
(7,n.3) (5) Any requirement that administrative remedies be exhausted was
satisfied where plaintiff by letter requested the superintendent to change
the rule and was informed no change would be made. (31)

Note : The decision collects the cases on married studen
noting a trend toward rulings favoring studenta. (21-22)

This case is now reported at 329 N.E. 2d 66.

Other recent cases include Hollon v Math-

ELB

Sch. Dis

358 F.Supp. 1269 (S.D. Tex. 1973), vacated for mootness, 491 F.2d
92 (5th Cir. 1974) (granting a temporary restraining order to pro-
hibit male married student's exclusion from interscholastic league
athletics activity); Charron v. Board of Sch. Dir of Sch. Admin.
Dist. No. 6, Civil No. 12 (Temporary restraining o der)(S.D. Me.
Oct. 7, 1970); O'Neill v. Dent, 364 F.Supp. 565 (E.D.N.Y. 1973)

(striking down statute prohibiting attendance by married cadets
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at the U.S. Merchant Marine Academy). Also see Bell V. Lone_Oak
Ind. Sch Dist. , 507 S.W. 2d 636 (Tex. App. Ct. 1974) (majority
opinion) (Cornelius, J. concurring at 639) (There is no relation
between marital status and athletic participation), dismissed in
part as moot 515 S.W. 2d 252 (Tex. Sup. Ct. 1975).

Romans v Crenshaw, 354 F. Supp. 868, 870 (S.D. Tex. 1972)
(exclusion from nonathletic extracurricular activities because of
marital status unconstitutional). The couit observed:

A rule that would punish the necessary legiti-
mization of an offspring (by getting married)
would in its purblind application effectively
reward the bastardizing of the offspring.

But cf. Bynes v. Toll, 512 F.2d 252 (2nd Cir. 1975) (rejecting a
claim based on right to marital privacy and right to raise children

as grounds for striking down a university provision excluding
children from married students housing) and Parish v National
Collegiate Athl. Ass'n, 506 F.2d 1028 (5th Cir. 1975) (rule barring
athletes who do not earn minimum grade point average found to have
rational basis).
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II.D. "The Problem of the Due Process
Exclusion"

A suts-antially revised version of this article, titled "The

Problem of the Due Process Exclusion: Do Schools Have a Continuinf

Responsibility to Educate Children with Behavior Problems?" appeal

ecl in 3 Journal of Law and Education 491 (October 1974). The
_

major addition was a section on policy considerations (pages 515-

27) with discussion of (1) the possibility that the school rather

than the child is the problem, (2) the least restrictive educatior

al alternative, and (3) possible stigma, separation and behavior

control consequences of arguing that children with behavior prob-

lems should be treated like other children with special needs.

Another section of this article (pages 512-15) considers

whether various state statutory definitions of exceptional chil-

dren, carrying with them the mandate for education rather than

exclusion, include childrep expelled from school because of be-

havior problems. (Compare with new Iowa, Pennsylvania, Connecticut

and California laws summarized at II.G. 11.1. infra.) Definition

of "handicapped children" in federal legislation often seem de-

signed to preclude this possibility, but note the following commen

and response from regulations pUblished in 41 Federal Re ister

8604 (February 27, 1976):

SUMMARY Dr Comma's AND Res Pongee

1. Section 121a.10 Special provieione
and descriptions.

Comment. While no specific commenta
were received on the new proposed para-
graph (g) which set forth the statutory
remdrements in section 613(b) (1) of the
Education of the - Bantheapped Act
(added b,y Public Law 0-380), a com-
menter did recommend that "all handi-
capped children needa special educa-
tion and related service!S' be defied to
include all mentally retarded and ex-
ceptional, or thought to be exceptional,
ciDdren under 21 years of age, hicluding
imtitutionalized children, those sus-

Dended or exPeLled from school. and thoee
who are chronicalls tniant more than
25 percent of the time.

Re:passe. No change has INNDI Dud&
Such children are deemed by the Depart-
ment to be handicapped children within
'the meanthg of the definition of '`handi-
canned Childree set forth in section
602(1) .of the ERA. Further, "special
education" and "se/ated servicesare
defined in amendments to Section &a
(ElectIonif 602(10) and (17) ) contained
in Public Law 04-142. These children are
eligible to receive services under. either
Part B or section 121 of the Elemental./
and Secondary Education Act of 1905, as
amended (torogram for handicapped
clgldren in State-operated and State-
eupported sehoohl) , depending on which
agency in the State Is directly resPonsible
for their free public education.
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ii.E.2. Dunlap v. charlo e-

THREE JUDGE COURT ABSTAINS
ON DUE PROCESS EXCLUSION ISSUE

As reported in Inequality in Education, 1=15,
Dunlap v. Charlotte Mechlenburg Bd. of Ethic_
C.A. No, 72-72 (W_D.N.C., filed 4/17/72), con-
solidated with Webster v. Perry, C.A. No.
C-138-WS-72 (M.D.N.C., filed 5,10/72) for pUr
poses of appeal, is one of the few cases directly
challenging the power of a school board to expel
students for disciplinary reasons. Plaintiffs are
black students who argue that their exclusion from
public education violates the Fourteenth Amend-
ment and the North Carolina Constitution. Plain-
tiffs do not contest the charges against them or
allege procedural defects in the hearings provided
by the school, but argue instead that the exclusion
statute is disproportionately applied to blacks, and
also that the school's objectives can be satisfied by
transfer of -problem students- from regular
classes to alternative educational programs.

In a decision filed on December 3, 1973, the
court retained jurisdiction over, but abstained
from deciding, whether the North Carolina exclu
sion statute (N.C.G.S. sec. 115.147) violates the
U.S. Constitution because it allegedly (a) is vague
and overbroad and (b) denies equal protection of
the laws by classifying some students as not being
entitled to a public education_ The majority
opinion conceded that these ,,ilegations "raise
issues normally appropriate for determination by a
three judge district court I-it abstained on these
questions because s.le,2-ly that the
plaintiffs in each .e both a Substantial

ecklenburg Bd. of Educ.
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statutory and constitutional claim under North
Carolina law." The majority emphasized the
N.C,G.S. sec. 115-1 and N.C. Constitution Art. IX,
sec. 2(1) both provide for free public schools
-wherein equal opportunities shall be provided to
all students,'' and the state court might interpret
these provisions in a way that would avoid or
modify any federal constitutional questions.

'Nhile similar statutory and constitutional
provisions exist in most states and could easily be
interpreted to preclude a school from expelling a
student totally from public education Jor miscon-
duct, courts traditionally have not read such
provisions as a bar to exclusion. Usually court
review of disciplinary exclusions (except where
personal rights of constitutional dimensions like
free speech are involved) is limited to (a narrowly
defined) -irrationality" or "arbitrariness" and
assurance that procedural due process was afford-
ed.

In a dissenting opinion, J. McMillan noted
procedural obstacles to a state court remedy, and
concluded that the three judge court should have
decided the difficult constitutional questions be-
cause, inter alia, the plaintiffs were indigent, black
and effectively excluded from public education, J.
McMillan also noted: -So few whites have been
similarly excluded from school during the relevar'
period that a strong inference arises that tl
exclusion statute has been used and may be used
discriminatorily against black students," He con-
curred, however, with the majority decision to
remand the issue of racially discriminatory applica-
tion of N.C.G.S. 115-147 to single federal district
judges.

16 Inequality in Education at 6C



H.G. Fox v. Benton
C.A. No. 74-5-D (S.D. la., filed February 8, 1974): Complaint

This case is based primarily on the argument that children
expelled from school because of various behavior problems must be
treated like other children with special needs -- i.e., provided
with special or alternative education suited to their needs rather
than totally excluded from public education. Since special or
alternative education involves the possibility of stigma, separa-
tion from other students and behaviOr-control techniques as men-
tioned in Part 11.0. supra, the parents/child should be informed
of, and willing to accept, these possibilities before pursuing
this legal approach. Some potential clients will prefer total
exclusion to this approach -- which is why the class of plaintiffs
in Fox v. Benton is limited in Paragraph 11 of the Complaint to
all children who have been "involuntarily excluded" from school
because of various behavior problems.

The following are excerpta fro- the Amended Complaint in
Fox v. Benton:

INTRODUCTION

1. This is an action for declaratory and injunctive relief
to redress the deprivation of rights secured to the plaintiffs
under the Constitution and laws of the United States, includidg
the Eighth and Fourteenth Amendments to the Constitution; and

Title 42 U.S.C. Section 1983 which provides redress for the de-
privation under color of state law of any right, privilege, or
immunity secured by the Constitution and laws of the United States.
This action includes a constitutional, equal protection challenge

to Sections 282.3 and 282.4 Code of Iowa 1973, which authorize
the exclusion of some handicapped children from public education
while other handicapped children are provided special education

pursuant to Chapter 281, Code of Iowa 1973, and children without

2 9
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handicaps are provided with ublic education.

(Sections on Jurisdiction and Par_ies 'omitted.)

CLASS ACTION - PLAINTIFFS

11. Named plaintiffs sue on their own behalf and, pursuant

to Rule 23, Federal Rules of Civil Procedure, on behalf of all

other Iowa residents of school age who are eligible for a free

public school education and who have been or may be involuntarily

excluded from, or otherwise deprived of, access to a normal pUblic

education by virtue of their classification as 'hyperactive',

'behavior problems', 'emotionally maladjusted', 'incorrigible',

'immoral', 'disruptive', abnormal', 'immature' or any other kind

of non-conforming behavior which is or should be recognized as a

handicap. All plaintiffs can profit from an education whether in

regular classrooms with supportive services or in special classes

adapted to their needs. The class is so numerous that joinder of

all members is impracticable. There are questions of law or fact

common to the class. The claims or defenses of the representative

parties are typical of the claims or defenses of the class. The

representative parties will fairly and adequately protect the

interests of the class. In addition, prosecution of separate

actions by individual metbers of the class would create a risk of

inconsistent or varying adjudications with respect to individual

members of the class which would establish incompatible standards

of conduct for the local officials opposing the class. Prosecu-

tion of separate actions by individual members of the class would,

in addition, create a risk of adjudications, with respect to in-

dividual members of the class, which would as a practical matter

be dispositive of the interests of other members not parties to

the adjudication and would substantially impair and impede their

ability to protect their interests.

22



12. Defendants have acted and failed to act on grounds gen-
erally applicable to the class, thereby maling appropriate pre-
liminary and final injunctive relief or corresponding declaratory
relief w'th respect to the class as a whole.

[Sections on Class Action Defendants and Factual Allega_ions omit-
ted.]

CLAIMS FOR RELIEF

17. As their claim for relief plaintiffs allege that the
actions of defendants pursuant to Sections 282.3 and 282.4 Code
-of Iowa 1973 are depriving them of their right to an education
secured to them by the Fourteenth Amendment to the United States
Constitution; and that in addition the actions of defendants pur-
suant to said statutes constitute cruel and unusual punishment
in violation of the Eighth Amendment to the United States Consti-
tution.

18. Plaintiffs are and will continue to suffer irreparable
harm and injury at the actions of defendants, including, but not
limited to the following:

a. Disruption and impairment of their personal, social and
peer group development.

b. Emotional anguish resulting from ridicule, rejection,
loneliness and insecurity.

c. Continuing and irreversible harm to their futures as
students, wage-earners, citizens and members of society.
d. Loss of normal educational progress toward careers and
toward advanced educational goals.
e. Deteriorati n of proper relations with authority.

3 1
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f. Increased loss of interest in and frustration with school

and academic matters.

g. Development of emotional and behavioral signs of dis-

orientation and boredom.

h. Increased likelihood of becoming part of a "self-fulfill-

ing prophecy", propelling him toward academic, social and

economic failure.

19. Plaintiffs have no adequate, plain and speedy remedy at

law to redress such injuries and therefore bring this suit for

declaratory and injunctive relief as their only means of securing

such relief.

20. As an additional claim for relief, plaintiffs allege

that ,he persistent refusal by defendants to provide a suitable

education for them has resulted in harassmt of them by juvenile

probation authorities because of their appearance as truants,

resulting in the initiation and the stigma of a juvenile record

against one of them.

WHEREFORE, plaintiffs pray that this Cour

1. Convene a Three Judge Court pursuant to Sections 2281 and

2284 of Title 28 U.S.C.

2. Enter an Order declaring that Sections 282.3 and 282.4

Code of Iowa 1973, are in violation of plaintiffs' constitutional

rights in that defendants' policies, actions and practices pur-

suant to such statutes, which exclude plaintiffs from a regular

public school assignment without providing an immediate education-

al alternative, denies them the equal protection of the laws.

3. Enter an Order declaring that providing special education

to some behaviorally handicapped children pursuant to Section

281.2(2 ) Code of Iowa 1973, and denying such special education to

3 2
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other behaviorally handicapped children pursuant to Section
282.3 and 282.4 Code of Iowa 1973, constitutes violation of equal
protection under the Fourteenth Amendment.

4. Enter an Order declaring that the provision of special
education to handicapped children under Section 281.2(1) Code of
Iowa 1973, and denying special education to behaviorally handi-
capped children pursuant to Sections 282.3 and 282.4 Code of Iowa
1973, constitutes a denial of equal protection of the laws under
the Fourteenth Amendment.

5. Enter an Order declaring that Sections 282.3 and 282.4
Code of Iowa 1973 are in violation of plaintiffs' constitutional

rights in that defendants' policies, actions and practices pur-
suant to such statutes, which exclude plaintiffs from a regular
public school assignment without providing an immediate education-
al alternative constitutes cruel and unusual punishment.

6. Enter an Order declaring that Sections 282.3 and 282.4
Code of Iowa 1973 are in violation of plaintiffs' constitutional
rights in that defendants' policies, actions and practices pur-
suant to such statutes, allowing expulsion from a regular public
school program without a due process hearing, violate the due
process clause of the Fourteenth Amendment.

7. Permanently enjoin defendants, their agents, representa-
tives and employees from the use of suspension as a disciplinary

measure which discriminates against plaintiffs as handicapped
children in violation of the Fourteenth Amendment.

Permanently enjoin defendants, their agents, representa-
tives and employees from the use of any suspension or expulsion
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pro-edures against plaintiffs, which do not comply with full due

process of law as guaranteed by the Fourteenth Amendment to the

Constitution of the United States.

9. Permanently enjoin the defendants, their agents, repre-

sentatives and employees from expelling plaintiffs from a regular

public school educational program without provision for an im-

mediate educational alternative comparable to that provided to

children certified under Section 281.2(2) Code of Iowa 1973.

10. Permanently enjoin defendants, their agents, r presenta-

tives and employees from exercising any authority or power under

Secti ns 282.3 and 282.4 Code of Iowa 1973.

11. Permanently enjoin defendants, their representatives,

agents and employees from any classification resulting in the

assignment to or the denial of alternative _educational programs

without a hearing which complies with full due process of law.

12. Order that the defendants provide _u_oring, or other

compensatory education, to compensate plaintiffs for educational

opportunities lost due to defendants' unconstitutional exclusion
-

of plaintiffs.

13. Order that the defendants submit, within fourteen days

of the entry of its Order, a report to this Court and counsel for

plaintiffs, which shall list each child presently Suspended, ex-

pelled, or otherwise excluded from a publicly-supported education,

the reason for, and the date and length of, each such suspension,

expulsion, or exclusion and the proposed time and type of educa-

tional placement of each such child.

14. Order that the defendants notify, within forty-eight

hours of the submission of said report, the parents or guardian of
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each such child, and inform each as to the child's righv to

publicly-supported education and as to that child's propeW_
cational placement.

edu-

15. Order that the defendants cause to be pUblicly ounced
within twenty days of the entry of its Order, to all parv
the State of Iowa that all children, regardless of behaviVV dis
order or any other kind of non-conforming behavior or be4Ovior
handicap, have a right to an education; and to inform suel parents
of the procedures required-to enroll their children in WI 1:/propri-
ate program; and to submit a plan to this Court and counW, for
the plaintiffs for future periodic announcements.

16. Order that defendants provide restitution to eA arent
or guardian of members of the plaintiff class for cost of tduca-
tion paid or committed by said parent or guardian as a re tlt of
the illegal exclusion.

17. Award to the plaintiffs compensatory damages fC their
severe mental anguish, emotional distress and psychologiCA detri-
ment, suffered as a direct result of the actions of the 607fendants.

18. Order that defendants pay and reimburse plaintiff for
the costs of this action and for reasonable attorney fee,

19. Order such other and further appropriate relief *6 the
Court may deem proper.

JOSEPH C. JOHNSTON
Johnston, Penny & Bray
326 South Clinton Street
Iowa City, Iowa 52240

MERLE McCLUNG
Center for Law and Education
Harvard University
14 Appian Way
Cambridge, Massachusetts

02138

Respectfully submitted,

GORDON E. ALLEN
Iowa Civil Liberties Union
1000 College Street
Des Moines, Iowa 50314

J. JANE FOX
Hawkeye Legal Aid Society
225 South Gilbert Street
Iowa City, Iowa 52240
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Note: On May 22, 1974 the Iowa State Legislature adopted a new

special education bill (Senate File 1163, 65th General Assembly)

which amended Section 281.2 to include "chronically disruptive"

children among those children requiring special education. Ef-

fective July 1, 1975, Section 281.2 now provides, inter alia:

"Children requiring special education" means persons
under twenty-one years of age, including children
under five years of age, who are handicapped in ob-
taining an education because of physical, mental,
emotional, communication or learning disabilities or
who are chronically disruptive, as defined by the rules
of the department of public instruction.

It is the policy of this state to p ovide and to require
school districts to make provision, as an integral part
of public education, for special education opportunities
sufficient to meet the needs and maximize the capabilities
of children requiring special education._. . To the
maximum extent possible, children requiring special
education shall attend regular classes and shall be edu-
cated with children who do not require special education.

. . Special classes, separate schooling_or other re-
moval of children requiring special education from the
regular educational environment, shall occur only when,
and to the extent that the nature or severity of the edu-
cational handicap is such that education in regular classes
even with the use of supplementary aids and services,
cannot be accomplished satisfactorily.

The Legislature did not, however, strike from the Iowa statutes

Sections 282.3 and 282.4 which authorize the expulsion of some

school children.

3 6
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11.H. Other Cases Challenging
Disciplinary Exclusion

Student Expelled From Attending Any School in
District Alleges School Board Has Responsibili
of Making Some Provision for His Education

16,959. Howard H. V. Wentzel, No. 41(Pa. C.P., Cumberland
County. tiled 1975) Plaintiff represented by Irene So let.
Stephen Miller. Education Law Center. Inc., 2100 Lewis
Tower Bldg., 225 S. 15th St., Philadelphia, Pa_ 19102, (215)
732-6655. [Here reported= 16,9591 Complaint (6pp.); 16.959B
Petition (2pp.); I6,959C Supplemental Memo (18pp-)1

Plaintiff seeks a petition for special injunction against
the West Shore School District in which last March and
formally expelled the plaintiff from attending any school in the
district_ Plaintiff contends that since the West Shore School
Board has refused to offer any educational services, the board
is acting in defiance of a regulation adopted by the State Board
of Education in 1974 which provides that students whoare less
than 17 years of age are still subject to the compulsory school
attendance law even though expelled, and must attend school_
The responsibility for placing the student in school rests
initially with the student's parents or guardian. However, if the
student is unable to attend another public school, cannot af-
ford to attend, or is unable to be accepted at a private school,
the student's school district has the responsibility to make
some provision for the child's education, either through
instruction in the home or by readmitting the child. If none of
these alternatives is acceptable, the school district must take
action in accordance with the provisions of the Juvenile Act
(11 P.S. §50-101, et seq.) to ensure that the child will receive a
proper education. 22 Pa. Code §12.6(

CR

School District's Policy of Not Providing Alternative
Instruction to Insubordinate Students Suspended
for Five Days or Less Violates New York Education
Law

16,818. Turner v. Kowalski, No. 2001E (N.Y. Sup. Ct.. App.
Oil._ Oct 28. 1975). Appellant represented by Catherine
Cronin. Andrew Levy. Legal Aid Society of Westchester
Counts, 56 Grand St.. White Plains. N.Y. 10601. (914) 761-
92(10. [Here reported; 16,818A VeriFed Petition (7pp.).
16.818B Answer (8pp.); 16.818C Judgment (2pp.); 16.818D
Appellant's Brief ( 8Opp.): 16.818E Respondents' Brief (22pp.):
16.818F Opinion and Order (4pp.).1

The Appellate Division of the New York Supreme Court
modified the trial court judgment which held that the action
was brought as a proper class action but that school authorities
did not have to provide alternative instruction for a student
suspended for unruliness where the suspension is for five days
or less pursuant to Section 3214 of the Education Law. The
Appellate Division declared that the policy of not providing
alternative instruction was in clear violation of that section,
which states that "immediate steps shall bc taken for his atten-
dance upon instruction elsewhere or for supervision or deten-
tion of said pupil pursuant to the provisions . .. of the family
court act"

CR

Freeman v. Broolcs, No. A-5104, Chancery Court for David on
County, Tennessee (Clearinghouse Review # 14, 808 A)

Class action alleging that plaintiff, a fifteen year old
"handicapped" student with a history of problems adjusting to the school
environment, was unlawfully excluded from school in violation of
Tennessee's Mandatory Education Act. (T.C.A. 49=291.2 et seq.)
and the procedural due process requirements of the Tennessee and'United
States Constitutions. In addition to local officials, the defendants
include the State Commissioner of Education who allegedly has the
"responsibility to see that educational services are provided for all
handicapped children." The court is asked to enjoin the defendants from
excluding handicapped students from programs appropriate to their
needs, suspending pupils from school without at least an informal
hearing, after oral or written notice of charges, which conforms to the
dictates of constitutional due process requirements and Tennessee law.

ELB
Note: See also Mitchell v. Kin (Conn c icut Law Journal, July 15, 1975),

discussed at 11.1, nfra.
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11.1. Disciplinary Exclusion:
The New Connecticut Law

On July 8, 1975, the Governor of
Connecticut signed into law Public Act No.
75-609, titled -An Act Concerning Exclusion
from School for Disciplinary Purposes." The new
law provides procedural safeguards prior to suspen-
sion, expulsion, and disciplinary transfer from
school. Probably more significant are the substan-
tive provisions which guarantee (1) an opportu-
nity to complete any classwork and examinations
the student missed during a suspension period, and
(2) an alternative educational opportunity for an
expelled student during an expulsion period, with
no expulsion period to extend beyond the end of
the school year.

The new Connecticut law replaces an old
statute authorizing expulsion for "conduct inimi-
cal to the best interests of the school." As
discussed below, the Connecticut Supreme Court
subsequently held this old law, similar to many
existing state exclusion statutes, too vague to
constitute a valid delegation of power by the
legislature. This note will summarize the major
provisions of the new Connecticut exclusion law,
and comment briefly on this law and exclusion
legislation in general.

Major Provisions

Removal from class, suspension, and expul-
sion are each treated differently by the new
Connecticut law. The due process required prior to
expulsion is extended to students who have been
recommended for disciplinary transfers to another
school. Under Section 2 the new law, the board of
education may authorize teachers to remove a

student from class for a period of up to ninety
minutes and send him/her to a designated area
when he/she "deliberately causes a serious disrup-
tion of the educational process within the class .

room, provided no pupil shall be removed from
class more than six times in any year nor more
than twice in one week" unless given the kind of
informal hearing described for suspension below.

Under Sections 3 and 4 of P.A. No. 75-609,
the board of education may also authorize school
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officials to suspend or expel -any pupil whose
conduct endangers persons or property or is

seriously disruptive of the educational process, or
which conduct is violative of a publicized policy of
such board." Each board of education is required
by Section 5 of the new law to assure that all
pupils within its,jurisdiction are informed, at least
annually, of the board policies governing student
conduct. And each board of education is further
required by Section 5 to provide an effective
means of notifying, within twenty-four hours, the
parents or guardian of any minor pupil who has
been removed from class, suspended from school,
or who is being recommended for expulsion or
disciplinary transfer. Other provisions of the new
law dealing with suspension and expulsion are
described below.

Suspension

Section 1(c) of P.A. No. 75-609 defines
suspension as "an exclusion from school privileges
for no more than ten consecutive school days,
provided such exclusion shall not extend beyond
the end of the school year in which such suspen-
sion was imposed.- Section 3 also states that
-Unless an emergency exists, no pupil shall be
suspended without an informal hearing before the
building principal or his designee at which such
student shall be informed of the reasons for the
disciplinary action and given an opportunity to
explain the situation." A student may be
suspended before a hearing if an emergency exists.
-Emergency" is defined in Section 1(e) as "a
situation uhder which the continued presence of
the pupil in school poses such a danger to persons
or property or such a disruption of the educational
process that a hearing may be delayed until a time
as soon after the exclusion of such pupil as
possible."

Section 3 of the new Connecticut law
indicates that a more formal hearing may be held
if the circumstances surrounding the incident so
require. It also provides that "no pupil shall be



suspended more than ten times or a total of fifty
days in one school year,, whichever results in fewer
days of exclusion,- unless the student is granted
the kind of formal hearing described below for
expulsion. The Connecticut law further pro-'
vides: "Any pupil who is suspended shall be given:
an opportunity to complete any dasswork includ-
ing, but not limited to, examinations which such
pupil missed during the period of his suspension.-

Expulsion

Expulsion is defined in Section 1(d) as an
exclusion from school privileges for more than ten
consecutive school days, but it cannot extend
beyond the end of the school year. These provi-
sions regarding expulsion also apply to transfer to
another school for disciplinary reasons. Section 4
of the law states that unless an emergency exists,
"no pupil shall be expelled without a formal
hearing held pursuant to sections 4-177 to
4-180, inclusive of the general statutes." If an
emergency exists, as defined above, the hearing
may be held after the student is excluded from
school, but must be held as soon thereafter as
possible.

The requirements of a hearing pursuant to
Section 4-177 to 4-180, the standard state
hearing procedures in Connecticut's Administra-
tive Procedures Act, are set forth below. First, all
parties must have reasonable notice. In the case of
a minor notice must also be given to the parents or
guardians of the pupil.

Section 4-177
(b) The notice shall

include: (1) A statement of the time,
place, and nature of the hearing; (2) a

statement of the legal authority and
jurisdiction under which the hearing is
to be held; (3) a reference to the
particular sections of the statutes and
regulations involved; (4) a short and
plain statement of the matters assert-
ed. If the agency or other party is
unable to state the matters in detail at
the time the notice is served, the initial
notice may be limited to a statement
of the issues involved. Thereafter upon
application a more definite and de-
tailed statement shall be furnished.

(e) OpPortunity shall be af-
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forded all parties to respond and pre-
sent evidence and argument on all
issues involved.

(d) Unless precluded by raw, in-
formal disposition may be made of
any contested case by stipulation, a-
greed settlement, consent order, or
default.

(e) The record in a contested
case shall include: (1) All pleadings,
motions, and intermediate rulings; (2)
evidence received or considered; (3)
questions and offers of proof, objec-
tions and rulings thereon; (4) any
decision, opinion or report by the
officer presiding at the hearing.

(f) Oral proceedings or any part
thereof shall be transcribed on request
of any party. The requesting party
shall pay accordingly, the cost of such
transcript or part thereof.

(g) Findings of fact shall be
based exclusively on the evidence and
on matters officially noted.
Section 4-178 provides, in part, that oral

and documentary evidence may be received, and a
party may conduct cross examination. And
Section 4-180 proVides that e final decision
against the student must be in writing or stated in
the records. The student or his parents or guardi-
ans must be notified in person or by mail of any
decision or order, and are entitled to a copy of the
decision or order for themselves and their at-
torney.

Alternative Education for Expelled Students

Section 4(c) of the new Connecticut law
provides that "any pupil who is expelled shall be
offered an alternative educational opportunity
during the period of expulsion." However, if for
any reason the parent or guardian of the student
does not want to have him/her enrolled in an
alternative program, the parent can choose total
exclusion from school for his/her child for the
expulsion period and not be subject to the usual
penalties for not complying with the compulsory
education law (Section 10-184).



Commentary

The provision for alternative education dur-
ing the expulsion period is especially noteworthy
because it reflects an educational philosophy that
the due process exclusion should not be used to
eliminate disruptive students from all schooling,
but rather as a triggering mechanism for special
help for such students. Since some alternative
educational approaches offered by the school
might be educationally or socially unacceptable to
the student/parent, the new law provides a paren-
tal option for total exclusion from school (without
the usual penalties for violating the compulsory
education law) if an acceptable alternative cannot
be worked out with the school. This approach
raises a number of difficult questions (e g., Is the
consent informed?: Will the alternative make it
easier for schools to exclude students from the
regular class?), hut on balance it seems preferable
to the status quo which all too often excludes
from the educational process the very students
who are most in need of help. For a fuller
discussion of these issues, see M. McClung, "Alter-
natives to Disciplinary Exclusion From School,"
20 Inequality in Education58 (July 1975).

In an earlier draft of the bill, the Education
Committee considered setting out in considerable
detail the parameters of acceptable student con-
duct, but concluded that this was a matter best
left to the discretion of each local board of
education. Therefore the Education Committee
reported out a bill with more general standards
which authorized the suspension or expulsion of
"any pupil whose conduct endangers persons or
property or is seriously disruptive of the educa-
tional process, and which conduct is violative of a
publicized policy of such board," (emphasis
added). A last minute floor amendment in the
General Assembly, however, substituted the word
"or" for "and" and thus left the final statute
without general standards of conduct. Ironically,
this amendment may leave the new law open to
the same challenge which successfully invalidated
the prior expulsion statute.

The old exclusion statute (Section 10-234
of the Connecticut General Statutes) was typical
of many existing state statutes, simply authorizing
explusion for "conduct inimical to the best inter-
ests of the school. On July 15, 1975 the Supreme
Court of Connecticut upheld a lower court de-
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cision which found the old expulsion law too
vague to constitute a valid delegation of power by
the legislature. The Supreme Court stated: "What
the phrase 'inimical to the best interests' may
mean to different persons is virtually unlimited."
Mitchell v. King (Connecticut Law Journal, July
15, 1975, at page 5). The Court continued:

Section 10-234, when read in the
light of the legal principles enunciated,
is unconstitutionally vague on its face.
It does not give fair notice that certain
conduct is proscribed; it makes no
distinction between student conduct
on or off school property, during
school hours or while school is not in
session. It fails to provide any mean-
ingful indication as to what range of
behavior would legitimately subject a
student to expulsion. Thus, the time,
the place, and the nature of student
conduct that might be deemed "inimi-
cal to the best interests of the school"
would lie entirely within the subjective
discretion of the board of education.
A more specific standard is required.
Id.

The task is to define prohibited conduct more
clearly than with vague phrases like "inimical to
the best interests" without going to the other
extreme of trying to specify every conceivable
kind of misconduct. A reasonable attempt to find
middle ground between these two extremes is set
forth in Sections 9.1 and 10.1 of A Sample
Student Code," Phi Delta Kappan (December
1974).

Rather than simply incorporating such stan-
dards in a statute or school disciplinary code and
imposing them upon students, however, a strong
argument can be made that standards of conduct
are more likely to be accepted if the students are
given an active role in helping to formulate (and
implement) them. Thus a model exclusion statute
might authorize "a joint student/faculty com-
mittee to suspend or expel any student for
conduct it finds to endanger persons or property
or to be seriously disruptive of the educational
process, and which conduct violates one of the
standards of conduct formulated and publicized
by such committee." The advantages and disadvan-



tages of various models for student participation
are discussed in the handbook Codes of Student
Rights and Responsibilities, a forthcoming publica-
tion of the Center for Law and Education.

Many current state exclusion statutes proba-
bly cannot meet the legal test in Mitchell v. King
quoted above. A vagueness challenge, however,
even if successful, is not necessarily the best
approach because it offers no solution for a
legislative remedy clearly defining standards which
are repressive or otherwise questionable. Another
approach is to argue an equal protection violation
in excluding disruptive children while providing
education to other children needing special educa-
tional help (and to children who do not need
special help). Two pending cases raise this issue:
Dunlap v. Charlotte Mecklenburg Board of Educa-
tion, C.A. No. 72-72 (W.D.N.C., filed April 17,
1972), and Fox v. Benton, C.A. No. 74-5D
(S.D. Iowa, filed February 8, 1974).

While a successful vagueness challenge does
not in itself guarantee an acceptable remedy, it can
force the legislature to rewrite an archaic exclusion
statute, and a better approach to disruptive be-
havior may be incorporated in the process. This
proved to be the case in Connecticut where some
encouraging substantive provisions were incorpo-
rated in the new legislation. The Education Corn-
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mittee, however, refused to exercise a policy role
in expanding protection prior to suspension (for
example, by requiring an opportunity for parental
involvement before the informal hearing so that
the parents can be involved in working out a
solution to the problem), and simply codified the
minimal due process required by the U.S. Supreme
Court in Goss v. Lopez, 95 S.Ct. 729 (1975).

Goss v. Lopez and cases like Mitchell v. King
may encourage many states (and local school
districts) to revise their laws and regulations
concerning disciplinary exclusion from school.
Those involved in formulating new standards may
have to make some difficult choices between
concentrating on procedural or substantive provi-
sions. The courts' natural inclination for proce-
dural remedies should not predetermine the ap-
proach. Policymakers obviously have much more
flexibility. Rather than expanding due process
requirements for short-term suspension, for ex-
ample, it may be educationally preferable to
minimize the harmful effects of suspension by
providing opportunities to make up work and
exams, expunging the disciplinary action from the
student's record at the end of the year, and
providing educational alternatives to exclusion
which help to remedy the underlying problem.

Merle McClung



Note: Many states are beginning to recognize the continuing obligation
of their schools to educate children who have been expelled because of
behavior problems. Compare the new Iowa, II.G. supra, Pennsylvania, II.H.
_q1.12M, and Connecticut laws with the new California law which provides:

Ch. 1253

_SEC. 3. Section 10605.1 is added to the Education Code, to read:
10605.1. A governing board that has voted to expel a pupil may

suspend the enf6iFeraliti5f -siich expulsion for a period of not more
than one full semester. in addition te the balance of the semester in
which the board votes to expel and may, as a condition of such
suspended action, assign the pupil to a school, class, or program
which is deemed appropriate for rehabilitation of the pupil. In lieu
of other authorized educational programs to which the pupil may be
assigned, such school, class, or program may be offered as a
community-centered classroom and may include experiences for the
pupil as an observer or aide in governmental functions, as an
on-the-job trainee, and as a participant in specialized tutorial
experiences or individually prescribed educational and counseling
programs. Such programs shall include an individualized learning
program to enable pupil to continue academic work for credit
toward graduation and shall qualify for state apportionment based on
average daily attendance for only those hours in courses which earn
credit for graduation and which conform to the provisions of Section

.11.261 of the Education Code.
At the conclusion of the designated period during which

expulsion action is suspended, the governing board shall: (1)
'nstate a pupil who has satisfactorily participated in a school, class,

or program to which such pupil has been assigned as a condition of
the suspended action and permit the pupil to return to the school of
former attendance or voluntarily to attend other programs offered
by the district; or (2) if a pupil's conduct has been unsatisfactory,
enforce the expulsion action previously voted by the board.

lithe pupil is reinstated, the board may also take action to expunge
the record of the expulsion action.
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Ill. Procedural Safeguards



III.A.2. Other Cases re Due Process Hearings

Catherine D. v. Pittenger, C.A. No. 74-2435, E.D.Pa., Consent
Order, 6/27/75 (Clearinghouse #13,575B,D)

This action to insure procedural due process for those persons who
are ot are thought to be exceptional and in need of special education (other
than those who are mentally retarded or thought to be mentally retarded) was
settled when the state adopted regulations. See 22 Pa. Code Ch. 13. The
regulations include safeguards against discriminatory testing, and dispropor-
tionate assignment of racial or ethnic groups; encouragement of mainstreaming;
provision of qualified special education personnel in the schools; special
education program guidelines; provision for placement in out-of-state institu-
tions, private sdhools and special public schools for students with special
needs; provision for opportunities for gifted Children; and provisions on
extensive due process safeguards. The safeguards come into play before a person
has been classified exceptional or there has been a change in his or her status,
and involve the right to a parent conference, the right to a formal due process
hearing, the right to have classification based on substantial evidence, the
right to counsel, access to records and test scores, the right to call witnesses,
the right to present outside medical and psychological opinions, and the
right to a prompt decision after the hearing (within 20 days). The court has
"retain[ed] jurisdiction of the action until.[the] provisions of the stipulat _n
are properly implemented."

Note: Provisions concerning students mentally retarded or
be mentally retarded are set forth in a stipulation entered in PARC
wealth of_Pennsylvania, 334 F.Supp. 1257 (E.D.Pa., 1971).

thought to
v. Common-

ELB

Jacobs v. Ocean_County Board of Education, Docket No.
Superior Court of New Jersey, Monmouth County-Chancery
Division, Complaint,'6/75 (Clearinghouse #15,806A)

Class action challenging New Jersey statutory scheue for placement
of students with special needs an the ground that it does not provide for a
due process hearing prior to final decision-making. The complaint alleges
that the named plaintiff was placed in three different approved residential
schools for the years 1970-71 through 1974-75, after he was observed to have
"a profound reading problem and a developing pattern of behavioral difficulties
which interfered with his learning." It is further alleged the plaintiff
made "dramatic" progress in 1974-75 in a school using a particular method of
teaching reading, but that his mother was informed, without a hearing, that
he would be returned for 1975-76 to a public school (where the particular
reading method would not be used). The placement scheme is alleged to deny
due process of law in violation of the fourteenth amendment.

ELB

Note: ,See due process required by Federal law at VI.B., VI.C. and
VI.D. infra.

35

4 4



111.B.1. "Legal Challenges to Educational Testing Practices"

This article VAS reprinted in 15 Ine ualit- in Education 92 (November, 1973).

See Washington v Davis, 44 L.W. 4789 (June 8, 1976), summarized at 111.3.2
infra, for recent Supreme Court decision on testing.

L LLLL -
t..

_
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II1.13.2. Table of Cases on Testing

Parents in Action on S ecial Education PASE V. Redmond, C.A.
No. 74C 3586, N.D. Ill., Complaint filed 12/12/74 (Clearinghouse
Review #14352A)

Class action on behalf of Latino and black students who have been
or will be misplaced in classes for educable mentally handicapped (EMH)
students in Chicago schools, allegedly as a result of "arbitrary and
discriminatory practices" in violation of federal law [i.e., the equal
protection and due process clauses of the Fourteenth Amendment; Title VI of
the Civil Rights Act of 1964, 42 U.S.C. 2000d; the Equal Educational
Opportunities Act of 1974, 20 U.S.C. 1703; and the Education of the Hand -
capped Amendments of 1974, 20 U.S.C. 1414]. It is alleged in part that
Latino and black students comprise 63.5% of enrollment generally, but 81.5%
of EMH classes; that EMH curriculum is diluted and classroom facilities
inferior; that placement adversely effects future educational and employment
opportunities and stigmatizes students; that misplacement results from
reliance on "racially, culturally and lingeistically discriminatory" tests
and procedures; that reevaluation of students and remedial programs for
students removed from EMH classes are not adequate; that over 50% of
Latino students retested by Latino psychologists were found to be
misplaced in EMH classes; that parents are not given proper notice of
placement or their right to examine pertinent records,and request an
impartial hearing. Declaratory and injunction relief are sought as well as
damages in favor of each named plaintiff in the amount of $15,000.

EL B

Washington v. Davis, 44 L.W. 4789 (June 8, 1976), a recent
Supreme Court case on te_ _ g, is summarized on the next page.
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7

er E. Washington, etc.,

et al., Petitioners,

V.

Alfred E. Davis et al.

The Uni

IOn Writ of Certiorari to

the United States Court

of Appeals for the Dis.

trict of Columbia Circuit.

[Jiine 7 1976]

Syllabub

espondents Harley and Sellers, both Negroes (hereinafter reepond-
eats), whom applications to become police officers in the District
of Columbia had been rejected, in an action against Distnet of
Coltimbia officials (petitioners) and others, claimed that the
Police Department's recruiting procedures, including a written
personnel test (Test 21), were racially discriminatory and violated
the Due Process Clause of the Fifth. Amendment, 42 IL S. C.
§1981, and D. C. Code § 1-320. Test 21 is administered gen-
erally to proepective Government employees to determine whether
applicants have acquired a particular level of verbal skill. Re-
vondenta contended that the test bore no relationship to job.
performance and excluded a chspropornonately high number of
Negro applicants. Focusing solely on Test 21, the parties filed
cross-motions for summary judgment The District Court, noting
the absence of any claim of intentional distrimmation, found that
respondents' evidence supporting them Motion warranted the con-
clusions that (a) the number of black police officers, while sub-
stantial, ia not proportionate to the eity's population mix; (h) a
higher percentage of blacks fail the test than whites; and (c) the.
test has not been validated to establish Ile reliability for measur-
ing sobeequent job performance. While that showing sufficed
to shift the burden of proof to the defendants in the action, the
court concluded that respondents were not entitled to relief, and
granted petitioners' motion for snnirnary judgment, tn view of
the facts that 44% of new police recruita were black, a figure
propornonate to the blacks on the total force and equal to the
nember of 29-29-yeura.ild blacks in the recruiting area, that
the Pollee. Department had affirmatively armee to recnot blacks,
many of whom passed the test nut failed to report for duty;
land that the teNt was a useful indicator of training school per-
ionnance (precluding the need to show validation in terms of
yob performanret and was not demure' to. and did not. dm-
eriminate againai ai:e-rwise qualified blacks. Respondence on
appeal contended that their alinitnary judement motion (which
Was based solely on the comention that Te,t 21 invidiously
discrtmtnated against Negroes in violation of the Fifth Amend-
ment.) should have been granted. The Court of Appeals reversed,
and directed summary judgment in favor of respondents, having
appliod to the constitutional lesue the statutory standards enun-
ciated tn Griggs v. Duke Power Co., 401 U. S. 424, which held
that Title -VII of the Civil Rights Act of 1964, as amended,
prohibite the use of tests that operate to exclude members of
mmonty groups, iinleas the employer demonstrates that the
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procedures am substantially related to job performance. The
court held that the lack of discrimmatory intent in the enact .
ment and administration of Test 21 was Irrelevant; that the
critical fact was that four times az many blacks as whites failed
the test; and that such disproportionate impact sufficed to estab-
lish a constitutional violation, abeent any proof by petitioners
that the test adequately measured job performance. Held:

I The Court of Appeals erred in resolving the Fifth Amend-
ment issue by applying standards applicable to Tule III cases.

(a) Though the Due Process Clause of the fifth Amendment
contains an equal protection eomponent prohibiting the Govern-
ment from Invidious discrimination. It does not follow that a law
or other official act is unconstitutional solely because it has s
racially disproportionate impact regardless of whether It retlecta
a racially ducnnunatory purpose.

(b) The Conentution does not prevent the Government from
seeking through TM 21 modeatly f 0 upgnide the communicative
abilities of its employees rather than to be satisfied with some
lower level of competence, particularly where the job requires
special abillties to communicate orally rind in writing; and
respondents, as Negroce, timid no more aacnbe their failure to
pass the test to denial of equal protection than could whites who
also fluted

(et The disproportionate impact of Test 21, which is neutral
on its face, does not warrant file conclusion that the test was a
purposely discriminatory device. mid on the facts before it the
District Court properly held thar any inference of discrimination
Was unwarranted

(d) The rigorous statutory standard of Tule VII invok-es a
more probing judicial review of, and leaa deference to, the seem-
tngly reasonable side of administrators and executives than is
appropnate under the Constitution where, aa tn this caae, special
racial tmpaet but no discriminatory purpose is claimed. Any
exteneson of that statutory standard should Wait legislative
prescri pt

Z. Statutory standards similar to those obtaintng under Tule
VII were also satisfied here The Diatrict. Court's conclusion
that Teat 21 was directly related to the requirements of the police
training program and that a positive relationship between the
teat and that program was aufficient to validate the test (wholly
aside (rotn its possible relationship to actual performance as a
police officer) is fully supported on the record in this case, and
no remand to eatablish further validation ts appropriate.

168 S App D. C. 42, 512 F 2d 956, reversed and remanded.

W RITE, J., delivered the opinion of the Court. in WhIth BURGER.
C J.. and BratexateN, Powtt.t. ligliNtictwr, and STEVENS, JJ.,
joined, and in Parts I and II of which STEWART , J., joined. STEV
ENS, J. filed a concurring opinion. BREN NA N , .1., filed a' dissenting
opinion, in which MAMA HALL,

Note: The Supreme Court decided Washington v. Davis as this Supplement was
being finalized for publication. The decision has obvious implications
for challenges to many public school testing practices (see, ,
Larry P. at 111.B. infra) and for equal protection analysis generally.
The result may be to focus more attention on statutory challenges to
questionable testing practices (see, e.t. , Part VI infra) , but such a
conclusion merits more careful consideration of Washington V. Davis
than is possible here.

Case syllabus reproduced with permission of United States Law Week,
The Bureau of National Affairs, Inc. , Washington, D.C.
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,
III.13.3.e. Diana v. State Bd. of Edw.
Agreement Orders Elimination of
Remaining Disproportions of Chicano
Children in Mentally Retarded Classes

Diana v. State Board of Education C-70 37
RFP (ND. Cal., June 18,1973) (stipulation and
order) .

[A summary of the original complaint and
the initial consent agreement of February 3,
1970 appears in 3-4 Inequality in Education
23.]

In 1970, the plaintiffs and the California
State Board of Education agreed, with court ap-
proval, to new procedures for the placement of
children in classes for the mentally retarded.
These included testing in both English and
children's primary language, the elimination of
test items dependene upon vocabulary, general
information, or other culturally biased verbal
material, the reevaluation of previously placed
Chicano and Chinese students on the basis of
non-verbal test results in the primary language,
the creation of a new or revised IQ test normed
solely to Chicano students, and submission of
an explanation from any district having a
significant variance in racial or ethnic makeup
between its classes for the educable mentally
retarded and its total school enrollment.

In addition to evidence concerning the in-
validity of the IQ tests as applied to Chicanos,
the results of testing of plaintiffs in English by
bilingual testers giving credit for responses in
the primary language, and the harm involved
in misplacement for the mentally retarded, the
plaintiffs had cited a 1966-67 study showing
that while Chicanos made up 13 percent of the
state's school population, they comprised 26
percent of the students in classes for the men-
tally retarded. By 1973, the variance in most of
the state's 1130 districts had been eliminated,
but remained significant in approximately 235
districts. The new agreement attempts to
eliminate the disparities in these remaining dis-
tricts.

Under the new agreement, each of these
districts with a "significant variance - (to be
specified)" is required to submit a plan, in-
cluding a timetable, for the elimination of the
disparities by September 1976. These plans
are further to provide that the percentage of
Chicanos placed in classes for the mentally
retarded each year until 1976 shall not exceed
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the percentage in the general district popula-
tion and to provide a program of special
assistance for children reclassified into regular
classes. The State Department of Education
shall conduct an investigation of any such dis-
trict in which a disparity increases in any year
or in any district in which a significant
variance continues or occurs after September
1976. These terms also apply to any district
which produces a significant variance after the
agreement was reached.

This approach, focusing on statistical dis-
parties, is consistent with Larry P. v. Riles, 343
F. Supp. 1306 (N.D. Cal. 1972), where the
court ruled that evidence showing the per-
centage of black students in a district's classes
for the educable mentally retarded to be more
than twice that of the total black enrollment
was sufficient to shift the burden of
demonstrating a rational relationship between
the tests and the ability to learn onto the school
district, a burden which it failed to meet. (For a
summary of Larry P., see 13 Inequality in
Education 71.) It is also consistent with the ap-
proach developed under the equal protection
clause, the 1964 Civil Rights Act, and Equal
Employment Opportunity Commission
guidelines to deal with employment test dis-
crimination as evidenced by statistical racial
disparities. See, for example, Griggs v. Duke
Power Company, 401 U.S. 424, 91 S.Ct. 849,
28 L.E. 24158 (1971); United States v. Georgia
Power Company, 474 F.2d 906 (5th Cir. 1973);
Bakery. Columbus Municipal Separate School
District, 329 F.Supp. 706 (ND. Miss. 1971),
aff'd, 462 F.2d 1112 (5th Cir. 1972 .) This
approach obviates the need to show arty dis-
criminatory intent on the part of the school. It
would not be particularly useful, however, in
challenges to testing which are not based upon
a showing of discriminatory results involving
race, ethnicity, sex, or (perhaps) class, nor in
direct substantive challenges to school
classifications and programs themselves.
Further, one commentator has been critical of
the transfer of quota systems from such areas
as employment and jury selection to education,
largely because quota systems tend to pressure
existing classifications and to ignore
meaningful individual differences in education
needs. See David L. /Grp, Schools as Sorters:
The Constitutional and Policy Implications of
Student Classification, 121 U. Penn. L.Rev.
705, 773 (1973).



III.B.3 Contempt Order

Board of Education Held in Contempt for Failure to
Comply with Stipulated Order to Eliminate Over-
Representation of Chicano Children in Classes for
Mentally Retarded

2859. Diana v. California State Board of Education,
No. C-70-37-FRP (N.D. Cal., May 24. 1974). Plaintiffs
represented by Dennis Powell, Maurice Jourdane, 328 Cayuga
St.. SalMas, Cal. 93901, (408) 424-2201; Martin Glick,
1212 Market St., San Francisco, Cal. 94102, (415) 863-491L
[Here reported: 2859D Memo and Order (5pp.). Pre-
viously reported at 7 CLEARINGHOUSE REV. 674 (March
1974).1

In June of 1973 the court adopted a stipulation which
provided that the department of education would send letters
to all school districts exhibiting a "significant variance"
between the percentage of Chicano children in classes for
the educable mentally retarded and the percentage of Chicano
children in the school population at large. The state at-
tempted to repudiate the order, contending that it was too
ambiguous to be enforceable.

In its most recent order, the court has found defendants
in contempt, interpreted the order as requested by plaintiffs.
and ordered future compliance with it.

4 9
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HI.B.4 f. Larry P. v. Riles: Order Expanding the Class

School Districts in California Enjoined From
Administering IQ Tests to Black School Children

6806. Larry P. v. Ma, No. C-71-2270 RFP (N.D. Cal
Dec. 13, 1974). Plaintiffs represented by Armando Menocal.
Michael Sorgen, Public Advocates. 433 Turk St.. San Fran-
cisco. Cal. 94102, (415) 441-8850. Of counsel. Peter Pursley.
Paul Roberts. Neal Snyder, 2701 Folsom St.. San Francisco.
Cal. 94110. (Here reported: 6806G Order (2pp.); 68061-1
Findings of Fact & Conclusions of Law (5pp.); 68061 Pre-
liminary Injunction (3pp.).)

The court has granted plaintiffs motion to modify
the class, and has ruled that this action is properly brought
on behalf of all black California school children who have
been or may in the future be classified as mentally retarded
on the basis of IQ tests.

The court has enjoined the state Superintendent
Public Instruction and members of the state Board of Educa-
tion from performing psychological evaluations of plaintiff
and other black California school children by using the stan-
dardized individual ability or intelligence tests which do not
properly account for the cultural background or experiences
of these children. Furthermore, defendants were enjoined
from placing black children into classes for the educable
mentally retarded on the basis of the results of these tests.
The court. however, denied plaintiffs' motion for injunctive
relief restraining defendants from placing black children in
classes for the educable mentally retarded in a proportion
which exceeds the proportion of black children within a given
school district. If after 120 days the percentage of black
children in EMR classes in any school district exceeds the
percentage of black children in the total enrollment within
that district, plaintiffs may require defendants to demonstrate
affirmatively that the IQ test used properly accounts for the
cultural background and experiences of black children.

CR

Note: The official citat on for this case is
P. V. Riles, 343 F. Supp. 1306 (N.D. Cal. 1972),
affirmed 502 F. 2d 963 (9 Cir. 1974).

See Washing_ton v. Davis, 44 L.W. 4789 (June 8, 1976),
summarized at III.B.2 sup_ri, for recent Supreme
Court decision on testing.
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1113.7.- Misclassification Men

Misclassification results
whenever any of the labels commonly used
in special educationemotionally disturbed,
mentally retarded, hyperkinetic, and so on

,- _is misapplied. Some school systems have
been moving away from such labels since
they are considered stigmatizing and unduly
categorical, but misclassifications still can
occur. Whatever the educational program or
philosophy, an accurate diagnosis of the
learning problem still is essential to formu-
lating an appropriate educational program
for the child. A child will almost always be
misclassified and miseducated whenever
his/her learning problem has not been ac-
curately diagnosed.

Probably the largest group of misclassi-
tied children are those labeled mentally re-
tarded. Garrison and Hammitt (1971) report
that of a sample of 378 children labeled
retarded in thirty-six school districts in the
Philadelphia area, independent evaluations
indicate that the diagnosis for 25 percent of
these children may be considered erroneous
and an additional 43 percent may be ques-
tioned. Similarly, a Boston study has shown
that over half of a group of twenty-one
children labeled as retarded had I.O.'s in
the normal range; some of them maiiifested
perceptual motor handicaps or emotional
disturbance rather than mental retardation.
Another study (Franks, 1971) indicates that
when black students score low on I.0. tests
they tend to be tracked into mentally re-
tarded classes, whereas low scoring whites
tend to end up in remedial classes for the
learning disabled.

The kind of due process hearing pro-
vided by Mills enables the parents to ques-
tion the appropriateness of the school's
classification of their child. One of the most
obvious forms of misclassification occurs
when a child is given an 1.0. test in a lan-
guage other than his own. Placements based
upon low I.O. scores reflecting linguistic
discrimination were successfully challenged
in Diana v. California State Board of Edu-
cation [C.A. C-70-37 R.F.P. (N.D. Cal. 1970)
(consent agreement)]. A more subt:e kind of
cultural bias in testing black children was
successfully challenged in Larry P. v. Riles

Retardation

[343 F.Supp. 1306 (N.D.Cal. 1972)]. Plain-
tiff children argued that the stigmatizing
EMR (educable mentally retarded) label
was applied to them on the basis of LO.
test results which penalized unfamiliarity
with white middle-class background. The
court in Larry P. concluded that where the
percentage of black children in special edu-
cation (EMR) classes was more than twice
the percentage of blacks enrolled in the
school district, the 1.0. test scores that were
primarily responsible for the racial im-
balance were "suspect." Therefore, under
equal protection analysis, the burden of
proof in justifying the use of those I.O. tests
shifted to the defendants. Despite the ar-
gued educational need for identifying the
educable mentally retarded and the alleged
non-existence of better alternatives, the
court concluded that the defendants had
not sustained their burden of proving a ra-
tional relationship between scoring on the
questioned I.O. test and the ability of
black students to learn. In the absence of
such a demonstration, denial of equal pro-
tection to all such students was established,
warrantirig issuance of preliminary injunc-
tive relief as to future testing and future re-
evaluations.

Removing culturally biased test items
will not insure proper classification, how-
ever, as other requirements must be met to
justify the label of mentally retarded. The
American Association on Mental Deficiency
(AAMD) defines mental retardation as "sig-
nificantly sub-average general intellectual
functioning existing concurrently with defi-
cits in adaptive behavior and manifested
during the developmental period" (emphasis
added). Significantly sub-average intellec-
tual functioning is defined as two or more
standard deviations from the mean or aver-
age of the test; that is, a score of 68 on
the Standford-Binet Intelligence Scale and
70 on the Wechsler Intelligence Scale for
Children. Measurements of adaptive be-
havior are necessary to eliminate "the six-
hour retarded child" who is considered
normal by family, friends, and community
but labeled retarded by the school. Adap-
tive behavior is defined by the AAMD as
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"lhe effectiveness or degree with which the
individual meets the standards of personal
independence and social responsibility ex-
pected ot his age and cultural group." The
AAMD offers a set of objective behavior
Seale% and other groups also have devel-
oped or are developing similar "objec-
tive" measures ot adaptive behavior.

These dual criterial.Q. plus adaptive
measuresare incorporated in the consent
agreement in Le Banks v. Spears C.A. No.
71-2897 (E.D.La. April, 1973)j. Lebanks adds
a third prerequisite to the mentally re-
tarded JAbel; the child still must be rated
substanUally sub-normal on both measures
after the effects of socio-cultural back-
ground have been taken into account. These
criteria are also incorporated in a recent
consent agreement in The Rhode Island So-
ciety for Autistic Children v. Board of Re-
gents of Education of Rhode Island (C.A.No.
5081 (D.fl.l., September, 1975)]. The RISAC
agreement further Provides: "A parent
may waive this requirement, but only after
having been informed in writing that the
American Association on Mental Deficiency
recommends that no child with an I.Q. sim-
ilar to that of his child be labelled retarded."

Excerpt from H. McClung, "The Legal Rights of Handi-
capped School Children," 54 Bducational_Horizons 25,
28-29 (Pall 1975), reproduced with permission.

Note: The RISAC stipulations are summarized at IV.C.1 infra; the LeBanks
agreement is summarized at page 119 of the 1973 Edition of Classi-
fication Materials.

For more detailed discussion of the A.A.M.D. definition of mental
retardation, see Grossman, Herbert J. (ed.), Manual on Terminology
and Classificst o_ in Mental Retardation, 1973 Revision, American
Assoc ation on Mental DeficiencY, Garamond/Pridemark Press: Baltimo e,
1973. See also MOrcer, Jane, Labelin,g_the Mentally Retarded,
University of California Press: Berkeley, 1973.
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111.C. New Massachusetts
Special Education Act

On October 1, 1975, the Massachusetts State Department of

Education issued an amended set of regulations to implement
Chapter 766 of the Acts of 1972. This 109 page document, titled

766 1Wvilat_ions, is available from the Massachusetts Department of
Education, Division of Special Education, 182 Tremont Street,
Boston, MA 02111.

Por a discuss on of the process which resulted in Chapter 766
and the subsequent regulations, see M. Budoff, "Engendering Change
in Special Education Practices," 45 Harvard Educational Review 507
(November 1975).
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III.D.3. Other Cases re Confidenti lity of Records

ush v. Kallen 302 A.2d 142 (Sup_ Ct. N.J. March 23, 1975),
holds that attorney for mental patients entitled to inspect and
copy medical records. There is no presumption of incompetency

under New Jersey statute designed for patients' benefit.

White_v._Davis, 13 Cal. 3d 757, 120 Ca. Rptr. 94, 533 P.2d
222 (Cal. Sup. Ct. 1975) declares an alleged police surveillance
and data gathering operation at U.C.L.A. "a prima facie violation
of the state constitutional right of privacy."

Merriken v. Cressman, 364 F.Supp. 913 (E.D. Pa. 1973 holds
that the school could not require a stpdent to take a personality
test designed to reveal potential drug abusers. The court said,
id. at 918:

The fact that the students are juveniles does
not in anyway invalidate their righ.Cto assert
their Constitutional right to privacy. This
court would add that the right to privacy is
on an equal or possibly more elevated pedestal
than some other individual Constitutional rights
and should be treated with as much deference as
free speech.

Note: See also cases based on the.Buckley Amendment at III.D.7.
infra

5 4
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III.D.4. Freedom of Information

Mans v. Lebanon School Board, 290 A.2d 866, 112 N.H. 160
(N.H. Sup. Ct. 1972). Court orders disclosure of school distric

salary schedule for teachers under New Hampshire Right-to-Know
Law.

Citizens for Better Education v. Board of EducaAon of
Camden, 308 A.2d 35, 124 N.J. Super. 523 (App.Div. 1973). Parents
have right under New Jersey Right-to-Know Law to inspect computer-
ized system-wide, grade-by-grade results of standardized testing
program.

Chap el v. Commissioner of Education of New Jersey, 343 A.2d

811 (Superior Ct., N.J., App. Div., 1975). Appeal frOm decision
of Stata Board of Education refusing to prevent dissemination of

results of statewide achievement tests in reading and mathematics

administrered to fourth and twelfth graders in NoveMber 1972.

Petitioners argued in part that dissemination "will cause polari-

zatin within the school communities, racial conflict, degrading

conflict, degrading stigmatization, illegal tracking. . . ."

Under N.J.A.C. 6:39-1.2(a), release of individual pupil scores is
limited "to a pupil, his parent or legal guardian, and school

personnel and school officials deemed appropriate by the Commis-
sioner." On appeal, petitioners concede that there would be no

.objection, if the test results were restricted for analysis by

educational authorities and "as a pilot program without .

such a big to-do. . . ." Rulings_ (in affirming ) (1) Regulatioas

insure that the test results will be released with "interpretive
data to lessen the possibility of public misinformation" and that

the privacy of individuals will be safeguarded. ,Moreover, the

information will be helpful to school personnel in allocating re-

sources, shaping goals, and focusing on the improvement of basic
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skills. (813-814) (2) Since the dissemination program is author-
ized by statute, the decision may only be upset if arbitrary,
capricious or unreasonable. Here, the challenged actions are
"entirely reasonable." (814) (3) The testing program involves
"matters of fundamental educational policy." Therefore, it was
not an issue involving "negotiation of terms and conditions of
public employment." (814-815)

5 6
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111.D.5. The Family Educational Rights and Privacy Act of 1974
(The "Buckley Amendment")

Se.:tion 436 of the Civnet- Education
Prov1Mons Act, as amended, which l ef-
fective as of November 19. 1974. sets OUL
rrqulrtruenLc efaigiled to protect the pri-
vaCY of parents and students. Specifi-
eally, the statute governs (11 access to
records mantained by certain educa-
tional institutions and areacies, and (2)
the release of such records. In brief, the
statute prolides: that such -icitutlans
must protede parents of students access
to official records drectly related to tha
students and an opport,.ty for a hear-
hig to challenge such records on the
grounds that they are in,ccuzate, rais-
lescig or otherwise tnoppro,eriate; that
institutions must obtai.-i the written con-
sent of parents before releasing person-
ally !dentinal:Ile data ebc ut snider:Ls from
records to other than a sPectted list of
exceptions; that parents and rtadents
must be nahified of these ?lents; that
these rights lamosfer to stutrznts at cer-
tain pothts; end that an olrice ard re-
view board miurt be est-- bLLthed in
to investigate and adjudicate ieolotiona
rind complaints of this sector_ The offs-ce
has been detignated tne Zecretary and
mEt7 be contacted at the following ad-
dress:
Mr. Thomas S. 3.1c-Pee
Room 5660
Department of Ile&Ith., Eduention. and Wel-

f are
330 Liadepebdence Aven ue, VV.
Washingt.on. D.C. 2020)
Telephone (243) 345-7488

(The statute further provides, wider
subsection (c), that the Secretary shall
promulgate remilation.s to protect the
Privacy of students and thelr families in
connection with cerlain Federal data-
gathering activities. The pronosel ries
set forth below relate to all of section 438
except subsecUon (e), which will be the
subject of furcner reg-ulations to be is.
stied at a future dat4.1

For the convenience of readers. section
438, (except subsection (c)) as amended

eaeLs as follows:
0.0.438- (a) (I) (A) No funda shall bt made

available under any applicable prograM to
enr eduCational agenCy or Institution which
bal a policy of denying, or iich effectively
praventa. the parente of etudent* who are or
have been in attendanm at a sorlool Of gush
agouti or aS euch Inatitution, ma the Osse
=Ay ht, the right to inspect and revive tat

oducanon records et their el.ildrer.. If any
material or document in the education rec-
ord at a student includes iolormstion ao
More than one atudent. the parents of one of
such student. shall have the light to Inspect
and review only ouch part of such inStertal
or document relates to Stich student or MI
be Informed or the specific information con-
tamed in such part of tuch material Eacti
educational agency or Institution than ea-
tableh appropriate procedures for the grant.
log of a request by parents for access to the
education recorth of their children within a
reasonable period of time, but In no case
ome than forty-five days after the rtoutic
haa(CTaTillhea4;3-re.t -sentence of subparams.nh
(A) shall not operate to mate aratisme tostudents in institutions 0: pottsecoadzu ed-ucation the followln- matn.-sis.

(I) Orlando.] records of the parents of the
student or saw information contained
therein:

In) confidential letters and statements
of recernmeemation, which were plame in
the education reor/rda prior to January 1,
1073, if such letters or statement' are not
ilard for purposes other than those kw which
they were specifically intended;

(UI) if the student has shined a Weyer
of the student's right -of &coma under thle
subsection. in accordance with aubps-ragrapti
(C). confidential recommendations

(1) respectixig admission to any educa-
tional agency or l=titution.

(rJ) reverting ao appitcation for employ-
ment. and

(W) respecting the receipt al on honor
or honorary retognition.

(C) A student or a person applying for
admission may waive his right or xxcess to
confidential statements described In clause
(Ull of aubperagraph (B), except that etch
waiver shall apply to recommendation' only
LI (1) tee student le, upon requert, I:tanned
of Me atimei of all persona making con.
dentist recommendations and (II) such
recommendations are used solely for the
purpose for which they were oecIfIcally In-
tended. Ouch waivers may not bo recur-red

as a condition for admission to. receipt
of Anancial aid from. or receipt of any otber
services or benefits from such agency or
institution,

(2) No funds ahall be made avaltabie tiny
der any applicable program to any educe-
tionsl agency or Institution allow the par-
ante of students who are or have been in
satendance at a school of such egency or at
mach in,$ZtiztloA are provided an Opportunity
for a hearing ey such agency or Institution,
In accordance with reguietions of the Steere.
taA,, So challenge the content of such atu-
drat's edweanoa rewords, in order to inkure
that the record* are not inaccurate, Mialed-
log. or otherwise in violation of the privacy
or other right, of atudenti. ond to provide
an opportunity for the correction or deletion
of any auch inaCcurate, allele/Wing, or other-
wise Inapproprtate data contained therein
and to Insert Into such reeorda a written ex-
planation of the parents respecting the con-
tent of such re0Orda.

(3) For tha purposes Of thie section the
term "educational agency or institution'
mecum any public or privste agency or base-
Cullen which IA the recipient of funds under
any applicable program,

(4) (A) For the purpmee of the section. the
term -education recorde- means, except as
may be provided othervise in ruisporetraph
(B), those records Mee, documente, and Other
materials welch

(I) wain Information direct!, related Se
student: and
(11) are maintained by an educational

agency or inatitution. or by a person soling
for such agency or Wittitutton-

(B) The term educitlnri recorda- close
not Include

(I) records of inatitutionsl. supervlaory,
and arlminletrative WeOnnel and collie*.
=nal persofinel ancillary thereto which are
in the sole possession of the maker thereof
and which are not accessible or revealed to
any other person except a subeiliute:

(U) if the personnel of a law enforcement
unit do not have atone co education records
=der Subsection (b) (1), tbe records and
document" of such law enforcement unit
whiCh (i) we kept apart from records de-
scribed in aubparagyaph (A), (I1) are 1216' 3.
toned solely for law enforcement purposes.
and (II.1) are not made available to persona
other than law enfOrerment ornCialis of the
mum* jurisdiction;

(01) in tha case of persona who are em-
ployed by an educational agency or Institu-
Mon but who ore not in attendance at such
agency or Institution, records made and
maintained In the normal course of husinesa
lithich rebate exclusively to such porton ln

aa au employee and
are not available for use lOr any ether pur .

(Ir) records on a sttident who is IS years
of age or older, gr a attending an inatitu-
eon at yeatarcondsry education. which are
crested or Maintained by physielan, pay-
ehetelat. psychologist, or otner recognized
profemional er para-prefesaional Acting In

PhItYpruf. or asalon:LID; inpirtabltr°creepuaciointayl. :nad-
which are Masted. maIntained. or used only
In °Donee-U.= with the provision of treat-
ment to the student, and are not available
to aoyooe other than persons providing *Lich
treatment: provided, however, that such rec-
ords can be personally reviewed by a phyai-
elan or other appropriate professional of the
student's choice_

(az (A) For the purposes el this section the
tern 'cLirettory information" relating to a
student includes the following! the students
name. address, telephone Hating. date and
place of birth, rosin field of study, participo-
eon in oMelilly recognized activities and
igsorre, weight end height of members of
ethletic teams, dales of attendance, de-
crow and swor n'. received, and the most
recent previous educational SgenCy or in-
entutIon attended by the student.

(B) Any educational agency or Instilii lion
making public directory Information shall
gles pueue notice of the cetegories of in-
forrnation which It hoe designated aa such
LnfOrnietion with reapect to each student at-
tending the institution or agency and shall
alloW a reasOnable period Of time after such
nobles hale been given tor e parent to Inform
the institution or agency that any or all of
the tnleriziation designated should not be
released without the parent's prior concent

(5) Pee tall purposee of this section, the
term "student" includes any person with re-
mixes to Whom an educational agency or In-
stitution Maintains education records or
weenally identlflAble tutor-motion. but does
not Includs a pawn Who has not been lu
attendants at mob agency or InstIttitIon.

(b)(l) WO Mee shall be mode available
=der shy spplicabie prognm to 'any edu-
Immortal agency or institution which baS a
policy or practice of permitting the release
ar edwasison moose (or pereonally Identlfi-
able Millirmation contethed therein other
thee directory Information, le defined In
ilMetsgreph (1) of subsection (a)) Of Students
witlesat the written cement of their par-
este 40myy Wdividurn. agency, or orgamins-
lion, other Shin the folloWing

(A) caber iabool ofncials. including teach-
es wagon the educational institution or lo-
sses el Ka t u4 agency who have been de.
termeand br sueu sgericy or institution to
hare leglatiante ealmational interamm

Note: The Family Educational Rights and Privacy Act, Section 438 of the Gen
eral Education Provisions Act, 20 U.S.C. Sec. 12329 (1974) [as it appea in
40 Fed. Reg. 1208 et seq., Jan. 6, 19753

This act covers access to and release of STUDENT RECORDS.
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(S) °Metals of oilier schools or school
* Memo mi which the student melte or, th-
lends to enroll, upon condition that the pu-
dente parents be notified of the tramsfaf.
receive a copy of the record U desired, and
hers an opportunity ror a hearing to Chal-
lenge the content of the record:

(C) uthorized representative* Of (I) the
Comptroller General of the llnfted States.
(11) the Secretary, 0111 th administrative
bead of an education awincy lee defined M
isecnon We(t) et tma , or ( iv) State
odurationel authorities, under the coliM-
Gone est forth In paragraph (3) of this sub-
section: and

(D) In connection ann a student's appli-
cations for. or receipt of. Anemia.' aid:

(N) State and local officials or authorities
to which Such infOrMatten Is upeChICally
required to be reported or &sawed purenant
to State statute adopted prior tO November
19.1974:

(P) organisations cOnducting studies MC
or on behalf of. educational agendas or in-
stitutions fOr the purpose of developing.
validating, or atimints/arhaig predlative teeth
adlnistering etudent eld programa and Dn.
prorMg instruction. U such etudies ore can.
ducted in such a manner tia will not permit
the peractud identification of students and
their parents by persons other thee mire.
wintotivea of wen organteations end own
Infomaation will be deetroyed when 00
iongar-amed for the Ovule for which tt le
conducted;

(0) accrediting uhranisations in order tO
carry Out then scomthting functions':

(U) went. of a dependent student of
sUch parents: defined in section 163 of the
Internal Revenue Code af 1954; end

(I) eubject to rermettons of the Secretary
to connection with an ameegency. appropri-
ate parsons tf the knowledge, of truth tliftsr
niatien Ii nircemaff to protect the Malth Or
safety of the student CC other persona.

(l) NO Nadi then be made available Un-
der any Applicable program to any eduostion
agenCy or institution which Has a pater or
vacant of renewing or providing anthem to,
ifly pans:wally Identifiable infontion In
educatien record& Other then dlialthry infer-
Matsu. Or M te permitted under paragreph
(1) of thls annotation unlem--

(A) them te written consent from the
student's parents peotfilis4 rewrite to be
releseed the reasoni for Mich Meess. and
tO wisom: and with a Copy Of the mord' tobe released to the student'. perenta and the
etudent U cleared by the pwents, or

(II) rich thformation le furnished In cam.
pile.nos with judicial order, cc pursuant to
any lawfully lamed subpoena, upon condi.
thin that parental and the students He noti-
fied or W1 much orders or inleposnes ba Ad.
Tonal of the compliance therewith by the
educational Innitution or agency.

(3) Nothing cootelnad In this Meilen
S hall preclude authorised repiesentetIves of
(A) the Oomptroller GenarM of the Milted
Metal. (8) the Searetery. (C) an adiMnistra-
tits bead.of in oductiod money or (D) Siete
edithational authernise limn having Wows to
student or other records which mey be none.
Huy ln connection with the audit and
evaluation of Federally oupported education
protrusile, or in connection with the enforce-
meat of the Federal legal requirements Which
islets tO such pretrial= Provided. That
murilt when collection Of volaanafly Iden .
USableinforinatIon is epeedicaly euthorlied
by reemel ley any data Collected by mob
°Saab snail be protected in a mariner which
will not permit the personal Ideatifleatioti
of etudents and their pareaM by other then
those MUMMA and such pentoosaly Men-
Wahl* deta alai be destroyed wliArt be
longer naodad tat nub audit. Halite-1as, arA
enfortiercerit of Federal legal requirements.

.(4) (A) Ruh sduaatimmt agency or turd-

tntion aliW1 maintain record, kept with
the educouon records of Cacti student. wWola
Win indicate all individuals (other than
those rpectfled In paragraph (11(A) of this
suherction), agencies, or organisations which
have relines-tad or ortained acme to a stu-
dent's education records maintained by euch
adnactlorial agency or institution. and which
Will Mdicate specifically the legitimate inter-
est that each woch person, agency, or orge-
nization hes in obtaining this information_
Such record of access slash be avallehle only
to parents, to taa school Metal and big
asaistanta who are responsible for the custody
of such records, and to person/ or organiza-
tions authorized in, and under the conditions
of, claulta (AI and (C) of paragraph (1) as

mearR of auditing the operation of the
system.

(5) With reuoCt to OW aubeactiOn, scr-
eam) IWormation &hell onir be trensferved
tO a third party on the condition that such
party wit' not permit any other party to
bare amid to suah thrormation without the
written conient of the parents of the student.

(o) The Secretes, obeli adopt thpropriate
regniatione to protect the right' of porno,
Of students and Mai Manilla* in COoneetion
with wty surveys or data-gathering fatly!.
ties conducted . eaaUted or authorized by the
Secrete!, or au administrative head of an
education 'gem, Regulations eetablithel
under this subsection shall include pro-
visions controlling the um. dUtseminetion,
end protection a such data. No aurally or
date-gathering activitko shall be conducted
by the Secretary, or an administrative head
of an education Agency under an applicable
program. unlies such activitlw are author-
Med Dy law.

(5) For the purpose of MS section, when-
ever a student Mae attained eighteen years of
age, or la attending an thetionion of port.
woondary education the permiaelon or con-
sent taquirad of end the rights Awarded to
the petenM of the otudeat shall theiverter
OW be reOutied of and Worded to the
Student,

(e) No funds than be made available
Under any applicable program to eny *due.,
tional egency or InatitUtiOn Unless such
agency or institutlon Informs the pannta
of atudeuW, or the irtudenta. if they are
eighteen yeers of age or older, or are attend-
log en institUtion of posteetoodary Mum-
doh, af Vi rights accorded them by tilt.
Ronan.

(f) The Secretory or ah stimbidotretive
heed of an ducation loamy, WW1 Das ap.
propriats actions to enforce provbionw of WISection end to deel WA violations of Ms
olotiOn. OthordIng to the provialona or Ude
Act. except thee action to Mitninate assist-
ante May be ethen only If the Seeritary Wide
Cent has been a tallnive tO comply elth the
provisions of Ws oreation and he hat deter-
mined that oomplianos cannot be secured by

al1011iort means
(g) The neuretery shah setehltsh or dee4.

sate an office and review wad within the
Depertment of Health. Education. and Wel-
fare for the purpow of nivestigatthg: preemie.
tog. rerteMag end adjudicating triOlatiOta
of Ms provielona of this section and com-
plaints which may be filed nincemIng alleged
violations of this section. Nicest for the
binduct of bemimrs. Aone of the inflation.
of the Muratori under shim Hatton ahah be
Carried out in any of the reglonel ofloes of
ouch Department.

5 8
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Regulations for the

RUMS AND RPGULATIONS

AUTilosITY: Sec. 438. Pub. I._ 90-247, ntle
IV. ea amended. OS atm_ 871-574 (20 LL/S.C.
1232g) unless otherwise noted.

Subpart A-General
§ 99.1 Applicability of part.

This part applies to all educational
agencies or institutions to which funds
are made available under any Federal
[program for which the US. ComM.1A-
stoner of Education has adminastrativeFamily Educational Rights responsibility, as specified by law or bY
delegation of authority pursuant to law 1
(20 13 S.C. 1230. 1232g)

(b) This part does not apply to an
educational agency or insUtutIon solely
because students attending that non-
monetary agency or institution receive
benefits under one or more of the Fed-
eral programa referenced in paragraph
(a) of this secUon. if no funds under
those programs are made available to the
agency or insUtution itself.

(c) For the purposes of this part, funds
will be considered to have been made
available to an agency or institution
when funds under one or more of the
Programs referenced in paragraph (a)
of thia section: (1) Are provided to the
agency or institution by grant, contract,
silbgrant, or subcontract, or (2) are pro-
vided to students attending the agency
or insUtution and the funds may be paid
to the agency or institution by those
students for educational purposes, such
as wider the Basle Educational Oppor-
tunity Grants Program and the Guar-
anteed Student Loan Program (Titles
1V-A-1 and 111-B, respectively, of the
Higher Education Act of 1965, as
amended).
(20 US C. 1233g)

and Privacy Act of 1974

Title 45--Pu
SUBTITLE k-DEPARTMENT OF HEALTH,

EDUCATION, AND WELFARE. GENERAL
ADMINISTRATION

PART 99-PRIVACY RIGHTS OF
PARENTS AND STUDENTS

Final Rule on Education Records

Subpert A-12eneeel
Sec.
W.I Applicability of part.
99.2 Purpose.
99.3 Definitions.
99.4 student rights.
90.6 Formulation of Lnstltutlouaj

and procedures.
99.0 Annual notification of rights.
99.7 Limitation on waivens.
998 Fees.
Subpart Et-Inspection and Review of Education

Records
Right to inspect and review education

records.
99.12 Limitations on right to Inspect and

review education records et the
postsecondary levet.

99.13 Limitation On destruction Of critics-
tion records .

policy

subpart C.-Amendment of Education Renard*
99.20 Request to amend education records.
99.21 Right to a loaring.
99.22 CandUct of the hearing.
Subpart El-01'005one of Personally Identifiable

intormation From Education Record*
99.30 Prior consent for diadem-Jure required.
99.31 Prior consent for disciceuze not re.

quired.
99 32 Record of disclosures required to he

Maintained.
99.33 Limitations on reasciasure.
99.34 Conditions for disclosure to offIcliW

of other achools or school aysterns.
99.35 Disclosure to certain Federal said

State officials.
99.30 ConditiOns for disclosure In health O

safety emergencies.
99.37 Cooditiona for disclosure of d1Mctory

information.
Subpart (-Enforcement

99.00 office and review board.
00.91 Conflict witn State or local law.
09.02 Reports and recorda
Rosa Complaint procedure.
99.04 Termination of funding.
99.06 Hearing procedural.
99.66 Hearing before Pamel or a Hearing

officer.
99.67 Initial deoision; anal denlalon_

(d) EoCcept az otherwise specifically
provided, this part applies to education
records of students who are or have been
in attendance at the educational agency
or institution which maintains the rec-
ords.
120 U.S.C. 1232g)
§ 99.2 Purpose.

The purpose of this part 1-.4 to set forth
reaRkirements goverrdng the protection of
privacy of parents and students under
section 438 of the General Education
F-rovisiona Act, as amended.
(20 U.S.C. 1232g)

§ 99.3 Definitional.
As used in this Part:
"Act" means the Genersl Education

Provisions Act, Title IV of Pub. L. 90-247,
as amended.

"Attendance" at an agency or Institu-
tion includes, but is not lirniWd to: (a)
attendance in person and by correspond-
ence. and (b) the period during which
a person is working under a work-study
program.

"Commissioner" means the U.S. Com-
missloner of Education.
(20 I232g)

"Directory inforra_stIon" includes th_
ollowlng information relating to a stu-

dent: the student's name, address, tel-
ephonc number, date arid place of birth,
major field of study, particiPation ha of-
ficially recognized activities and sports.
weight and height of members of atidetic
teams. dates of attendance, degrees and
awards received, the most recent previous
educational agency or institution at-
tended by the srudent, and other similar
iriformistion
(20 u-te. 1212g(a)(5) (A))

-Disclosure" means permitting access
or the release. transfer, or other corn-
municaUon of education records of the
student or the personally identtfiable in-
formation contained therein, orally or In
writing, or by electronic means, or by
any other means to any party.
120 122C. 1232g(t)(i)i

"Educational instituUon" or "educa-
tional agency or insUtution" means any
public or private agency or institution
which is the recipient of fun& under
any Federal program referenced in
I 99.1(a) . The tenn refers to the agency
or hutituUon recipient as a whole, In-
chiding all of its components (such as
schools or departments In a university)
and shall not be read to refer to one or
more of these components separate from
that agency or institution_
(20 U.S.C. 1232g(a4(3))

"Education records" (a) means those
records which: (1) Are directly related
to a student, and (2) are maintained by
an educational agency or institution or
by a party acting for the agency or In-
stitution.

(b) The terra does not inclade:
(1) Records of instructional, super-

visory, and administrative personnel and
educational personnel ancillary thereto
which:

(i) Are in the sole possession of the
maker thereof, and

(1.1) Are not accessible or revealed to
any other individual except a substi-
tute. For the purpose of this definition
a "substitute" means an individual who
performs on a temporary basis the duties
of the individual who made the record,
'and does not refer to an Individual who
permanently succeeds the maker of the
record In his or her position.

(2) Records of a law enforcement unit
of an educational agency or Inatitution
which are:

(i) Maintained apart from 'the records
described In paragraph (a) of this defini-
tion;

(ii) Maintained solely for law enforce-
ment purposes. and

MO Not disclosed to individuals other
than law enforcement officials of the
same jurisdiction; Provided, That educa-
tion records maintained by the educa-
tional agency or institution are not dis-
closed to the personnel of the law en-
forcement unit.

(a) (I) Records relating to an individ-
ual who Is employed bY an educatiOnal
agency or Institution which:

(A) Are made and maintained In the
normal course of businesa;

Note: These long-awaited regulations wore published on June 17, 1976 -- too late
to include any extended commentary in this Supplement_. The Federal_ _e_gistr, Vol.
41, No. 118 (June 17, 1976) includes eight pages of summary comments and H.E.W, re-
sponses (pp. 24662-24670). The Secretary of H.E.W. emphasizes in introductory com-
ments that while these are final regulations effective as of June 17, 1976, the De-
partment intends to invite comments on the regulation and its operation during a
ninety day period commencing JulY 1, 1977 in order to determine if changes ill the
regulation or the statute upon which it is based are necessary or appropriate.
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(B) Relate exclusively to the individ-
ual in that individual's capacity as an
employee, and

(C) Are not available for use for any
other purpoee.

OD This paragraph does not apply
to records relating to an individual in
attendance at the agency or institution
who Is employed as a result of his or her
status as a student.

(4) Records relating to en eligible
student wlech are:

11) Created or maintatned by e phyei-
cian, psychiatrist, psychologiet, or other
recognized profeesional or paraprofese
serene] acLing in his or her protees tonal or
paraprofeesionel capacity, or assisting inthat capacity;

(ii) Created. maintained. or used only
in connection with the provieien el treat-
ment to the student, and

(iii) Not de:closed tn anyone other
than individuals providing the treat.
ment; Provided. That the records can be
personally reviewed by a physician or
other appropriate professional of the
student's chelee. For the purpose of this
definition, "treatment" dots not include
remedial educational activities or activi.
ties which are part of the program of
instruction at the educational aaeney or
ineentution.

(5) Records of an educational agency
or institution which contain only infor-
mation relatizg to a person after that
person was ne longer a student at the
educational agency or Inetitution. An
example would be information collected
by an educational agency or institution
pertaining to the accomplishnients of its

(eo u.e.d. izeegdv) (4)

"Eligible student" means a sderit
who has attained eighteen sears
or Ls attending an institution of post-
secondary education.
(eo US.0 1232g(d))

'Financial Ald', as used in
(4), means a payment of funds provided
to an individual (or a payment In kind
of tengiole or intangible property to the

which is conditioned on the
individnal's attendance at an edecational
agency or Institution.
(eo terec. lee9e(o)(i)(1)))

'Pieta:Inert of postsecooth
tion" meens an institution eh:. h pro-

edateetioe to students beyreed the
secondary school level; '..sor:oodary
sthool Ici cl" rinrans the educational level
(net beyond grade 12) at wheel :0e-0nd-
:icy eleeet;on IL; provided. a.S del er-
mine!! u-1,1,-..r ;Rate
(20 USG, I LI:(d) )

"Panel" nieane the body eloeh
fuleicileate COMM under procethires set
forth In 1-4 99.6e-fan

"Parent" ineluclee a parent, a
or an individual acting as a parent. of a
student in Lhe absence of a perent, or
Guardian. An educational agency or in-
etitut(on may presume the parent has
the authority to exerctse the rights in-
herent in the Act unless the agency or

FEDERAL
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institution has been provided with evi-
dence that there is a State law or court
order governing such matters as divorce,
separation or custody, or a legally
binding instrument which providt
the cootrary-

-Party" means an individual. ag--27-,_y
institution o organization,
l:!0` US.C. 1232g(b) (4) (A))

"Per:semi:1y identieable" means Leer,
the deta or ieformation Includes (e) the
name of a etudene the ...eident's parent,
or othzr family member, ib) the address
of the student, (cl a personal identifier,
such a5 the student's social security
number or student number, (d) a list
of Pereonal cheracterietics which would
nieke the student's -identity easily tracie-
able, or (e) other inf.,irmation which
would make the student's identity easily
traceable,
i20 u.S.c. 12520

'Record' nicane any informatem or
data recorded in any medium, ineleeene.
but not limited to: handwriting, print,
tapes, ram, microfilm. and microfiche.

USC. 1232g)

"Secretary" means the Secretary of
the U.S. Department 0( itealtii, Educa-
tion, and Welfare.
(2n U.S.C.123:g)

-Student" (a) iiiLTltidOii any individua
h respect to whom an educational
ney or instau laintains educa-

records.
The term dries --ot include an in-

ldual who has not been in attendance
educational agency or institution.

A person who has a.pplied for admission
to, but has never been in attendance at
a component milt of inetitution cii
posteecondary education (such as the
various colleges or schools which coin-
mese a university), even if that indi-
vidual is or has been in attendance at
another component unit of that institu-
tion of posteecondary education, is not
coneviered to be a student with raspect
to the component to which an applioa-
tion for admission has been made.
(eo u e.c. 12.i2:TJ=a)(ro

t

For the purposes of thk part,
vlIelievcr a sticle,it has attstisled eight-
feel Ye:LrN of rie, or is ftttenciing an M-
e:lite:ion of postcondaty education. the
rik,:ht...,; accorded to and the consent re-call:v(1 of the iirent of the student shall
thereafter oely be accorded to and re-
menet of the elOble student.

TPe sthtus l :!r1 eligible student 53
dorn!I:d"n', of lee or her parente for the

lulnlosee of :7, 99,3 I deee not. other-wlie affect the Ilene; accorded Co andthe con%nt required of the eligible stu-dent by ex:re:moil (a) of nee eection.
CJIJ U.i C 12:12!:(d))

10 Section 4:38 of the Act and thee' time in ties part ehall not be con-strued to preclude educational agenciesor enstinitions from according to stu-dents righte in addition to these ac-corded to parente of etudents.

RE Gi S TER, VOt le NO, 110-1I-

g 99.5 Forenuhiticut of Institutional pci.
icy and 1rov4hlre6.
) Eech educetional agency or insti-

tution shell, consistent with the mini-
mum renalrenicrits of eetion, 433 of the
Act and this part, formulate and adopt,
a policy of
eligible students of their igt.; under

Parents Of NttIcleIll:4 orrh
(2) permitting parents of students or

eligible stuceots to inspect and review the
education records of the stuclent in ac-
cordance with 0 99.11, including at least;

A statement of the proceoure to be
followed by a parent or an eligible stu-
dent who requests to inspect and review
the education records of the student:

With an understanding that it may
not deny accese to an education record, a
description of the circumstances in
which the aeeney or institution feees it
has a legitimate cause to deny a request
fur a copy of such records;

tie) A schedule of fees for copies, and
(Iv) A listine of the types and lace.-

tione of education records maintained by
the education:0 agency or Mstitution
and the titles mid addresses of the offi-
cials responsible for those records;

(3) Not disclosing personelly Identifi-
able information from the education rec-
ords of a student without the prior writ-
ten consent of the parent of the student
or the eligibie student, except- aa other-
wise permitted by 991 and 99.37; the
policy shall Include, at least: (i) A state-ment of whether the educational agencyOr institution will chsclo$e personally
identifiable information from the educa-
tion records of a student under 1 09-31(1) (1) and, if ea, a speeification of the
criteria for de)erminine which parties
are dietheol ofeeiele" and what, the edu-
cational agency or institute n considerd
to be a "legitimate educaelonel interest",and (ii) a epecification of the personally
identifiable information to be designated
as directory information under 0 99.37:(4) Maintaining the reeord of disclo-sures of personally identifiable informa-
tion from the ethicetion reecieds of a stu-
dent required to be maintained by § 99.32,and permitting a parent or au eligible
student, to inspect that. record;

(5) Providing a parent of the studentor an cligilne student with ail opportu-nity to seek thri correction of eatleation
_ recorcU of the etudent through a request;
to amend the records or a hearing untlerSubpart C, and permitting (he paeent,of a student or an elleible student toplace a elatenient in nee education rec-ords of the tendent as provided in§ 95.21 (e)

(b) The policy required to be adopted
by paragro ph (a) of this eection shallbe in writing and copies be made
avidlable upon request to parents of stu-
dents arid to eligible students,
leo les C. 1232p (e) and (r) j
fe 99.6 Aumtel notineetion of eigloe,

(a) Each educational agency or in-
stitution shall give parents of students
in attendance or eligible students in at,
tendance at the agency or Institution

AV, JUNE 17, 1976
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annual notiCe by such means as are rea-
sonably likely to inform them of the
following:

(1 Their rights under section 435 of
the Act, the regulations in this Part, and
the policy adopted under 1 99.5; the no-
tice shM1 also inform parents of students
or eligible students of the locations
where copies of the policy may be ob-
tained: and

(2) The right to Me complaints under
99.63 concerning alleged failures by

the educational agency or Institution to
comply with the requirements of secUon
438 of the Act and tills, part.

Os) Agencies and institutions of ele-
mentary and secondary education shall
provide for the need to 'effectively notify
parents of students identified as having
a primary or home language dther than
English
120 ns.c. 1132g(e)(
§ 99.7 Limitattory on waeorra.

(a) Subject to the lknitations in this
section and I 99.12, a parent of a student
or a student may waive any of his or her
rights under- scetion 438 of the Act or
this part. A waiver shall not be valid
unless in writing and signed by the par-
ent or student, as apPropriate.

(e) An edlicational agency or institu-
tion may not require that a parent of a
student or student waive his or her rights
under section 438 of the Act or this part.
This paragraph does not preclude an
educational agency or institution from
requesting such a waiver.

(c) An individual who Is an applicant
for adrniasion to an institution of Post-
secondary education or ls a student In
attendance at an institution of postsec-
ondary education may waive his or her
right to inspect and review confidential
letters and confidential statements of
recommendation described in 99.12(a)
(3) except that the waiver may aPPly to
confidential letters and statements only
if : (1) The applicant or student Ls, upon
request. notified of the names of all in-
dividuals providing the letters or state-
ments; (2) the letters or statements are
used only for the purpose for which they
were originally intended, and (3) such
waiver la not required by the agency or
institution as a condition of admission to
or receipt of any other service or benefit
from the agency or institution.

(d) All walvera nnder paragraph (c)
of this section must he exenuted by the
individual, regardless of age. rather than
by the parent of the individual.

(e) A waiver under this section May
be made with respect to specified classes
of : (1) Education records, and (2) per-
sons or institutions.

(f) (1) A waiver under thil- section
may be revoked with respect to any ac-
tions occurring after the revocation.

(2) A revocation under this paragraph
must be in writing.

(3) If a parent of a student executes a
waiver under this section, that waiver
may be revoked by the student at any
time after he or she becomea an eligible
student
120 US.C. 12.32gisa(i) anti (0)1
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Feet.
(a) An educational agency or Institu-

tion may charge a fee Tor copies of educa-
tion records which are made for the Par-
ents of students, students, and eligible
students under section 438 of the Act
and this part; Provided. That the fee
does not effectively prevent the parents
and students from exercistng their right
to inspect and review those records.

(b) An educational agency or institu-
tion may not charge a fee to search for or
to retrieve the education records or rf.
s tudent.
120 U.S.C. 1232g(a)(1)1

Subpart BInspection and Review of
Education Records

§ 99.11 Right to inspect and mie edu-
cation records.

(a) Each educational agency or in-
stitution, except as may be provided by
1 99.12, shall permit, the parent of a stu-
dent or an eligible student who is or has
been in attendance at the agency or in-
stitution to inspect and review the edu-
cation records of the student. The agency
-r inatitution shall comply with a request

In a reasonable period of thne, but in
e more than 45 days after the re-

uest has been made.
(b) The rlght to inspect and review

education records under paragraph (a)
of this section includes:

(1) The right to a response from the
educational agency or-institution to rea-
sonable requests for explanations and
interpretations of the records; and

(2) The right to obtain copies of the
records from the educational agency or
institution where failure of the agency
or institution to proville the copies would
effectively prevent a parent or eligible
student front exercising the right to in-
spect and review the education records,

(c) An educational agency or institu-
tion may presume that either parent of
the student has authority to inspect and
review the education records of the stu,
dent unleas the agency Or institution has
been provided with evidence that there
is a legally binding instrument, or a State
law or court order governing such mat-
ters as divorce, separation or custody,
which provides to the contrary.
§ 99.12 Limitations on right to inspect

and review education records at the
postsecondary tespt,

(a) An institution of postsecondary
education Ls not remnred by section 430
of the Act or this part to permit a stu-
dent to inspect and review the following
records:

(1) Financial records and statements
of their parents or any Information con-
tained threin;

(2) Confidential letters and confiden-
that statements of recommendation
which were placed in the education
reconis ol a student prior to January I.
1975: Provided, That:

(i) The letters and statements were
solicited vdth a written ssauranee of con-
fidentiality, or sent and retained with a
documented understanding of confiden-
tiality, arid
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(U) The letters and statements are
used only for the purpoees for which they
were specifically intendesi:

(3) Confidential letters of recommen-
dation and confidential statements of
recommendation which were placed in
the education records of the student
after January 1.1975:

_fp Respecting admission to an educa-
tional institution;

(hi Respecting an apPlication for em-ployment, or
Uii) Respecting the receipt of an honor

or honorary recountion; Provided. That
the student has waived his or her right
to inspect and review those letters and
fitments of .recommendation under

.74c).
(20 ILSZ. 1232g(o) (1) (ru

(b) U the education records of a stu-
dent contaki information on more than
one student, the parent of the student or
the eligible student may inspect and re-
view or be informed of only the specific
information which pertains to that
student.
(20 USC 1232gio)
§ 99.13 Limitation on de.truction of

ducation records.
An educational agency or institution

is not precluded by section 438 of the Act
or this part from destroying education
records, subject to the following excep-
tions:

(a) The agency or institution may not
destroy any education records if there is
an outstanding request to inspect and
review them under I 99,11;

(bi Explanations placed in the educa-
tion record under 1 99.21 shall be MOM-
tained as provided in 1 99s21(d), and

(c) The record of access required under
99.32 shall be maintained for as long

as the education record to which it per-
tains is maintained.
(20 U$C 1232e(tt )

Subpart CAmendment of Education
Records

§ 99.20 Request to amend education
record$,

t a) The parent of a student or an ellgi.
ble student who believes that Information
contained in the education records of the
student Ls inaccurate or mislearling or
violates the privacy or other rights of the
student may request.that the Klucational
agency or institution which maintains
the records amend them.

(b) The educational agency or insti-
tution shall decide whether to amend the
education records of the student in ac-
cordance with the request within a rea-
sonable period of time of receipt of the
request.

(c) If the educational agency or insti-
tution decides to refuse to amend the
education records of the student in ac-
cordance with the request it shall so in-
form the parent of the student or the
eligible student of the refusal, and advise
the parent or the eligible mut:lent of the
right to a hearing under I 99.21.
(20 us.c. 1232g(a) (2) )
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99.21 Right to s hearing.
(a) An educational agency or in tu-

don shall, on request, provide an oppor-
tunity for a hearing in order to challenge
the content of a student's education rec-
orets to thaure that information in the ed-
ucation teem& of the student is not M-
accurate. misleading or otherwise in vio-
tenon of the privacy or other rights of
students. The hearing shall be conducted
in accordance with § 99.22.

1131 If, as a result of the hearing, the
educational agency or institution Cecides
that the informatMn is inaccurate, mis-
leading or otherwise in violation of the
privacy or other rights of students, It
shall amend the education records of the
student accordingly and so inform the
parent of the student or the eligible stu-
dent in writing.

(e) If. ws a result of the hearing, the
educational agency or inatitution decides
that the information Ls not inaccurate,
misleading or otherwise in violation of
tlie privacy or other rights of studenta,
it shall inform the parent or eligible stu-
dent of the right to place in the educa-
tion records of the student b. statement
commenting upon the information in the
education records and/or setting forth
any reasons for disagreeing with the de-
cision of the agency or institution.

(d) Any explanation placed in the ed-
ucation records of the student under par-
agraph (c) of this section shall:

(1) Be maintained by the educational
agency or institution as part of the edu-
cation records of the student as long as
the record or contested portion thereof is
maintained by the agency or institution.
and

(2) If the education records of the stu-
dent or the contested portion thereof Ls
disclosed by the educational agency or
institution to any party, the explanation
shall Mao be disclosed to that party.
130 U.8.C. 1232g(a) (2)1
A 99.22 Conduet of the hearing.

The hearing required to be held by
1 99.21(5) shall be conducted according
to procedures which shall include at leriat
the following elements:

(a) The hearing shall be held within a
reasonable period of time after the edu-
cational agency or Institution has re-
ceived the request, and the parent of the
student or the eligible student shall be
given notice of the date, place and time
reasonably in advance of the hearing:

(b) The hearing may be conducted by
eny party, including an oflichl of the
educatiOnal agency or institution, who
does not have a direct Interest in the out-
come of the hearing:

(c) The parent of the student or the
eligible atudent shall be afforded a full
and falr opportunity to present evidence
relevant to the issues raised under § 99.-
21, and may be twisted or represented be
individuals of his or her choice at his or
her own expense including an attorney:

(c1) The educational agency or institu-
tion shall make its decision In writing
within a reasonable period of time after
the conclusion of the hearing: and

RULES AND REGULATIONS

The decision of the agency or irati-
shall be based solCy upon the

evidence presented at the hearing and
shall include a summary of the evidence
and the reasons for the decision.
[20 uSC. 12,12c(A) (2) I

Subpart DCisclosure of Personally Iden-
tifiable Information From Education
Records

A o9.4.31nmPr.ior ealacrit for di.elokure re-

(oli I) An educational agency or insti-
tion shall obtain the written consent of

parent of a student or the eligible
student before disclosing personally
identifiable information from the eduea-
tion records of a student, other than di-
rectory information, except as provided
in § 99.31.

(2) Consent is not required under this
section where the disclaeure is to (i)
the parent of a student who is not an
eligible student, or ( id the student him-
self or herself.

(4) Whenever written consent Is re-
quired, an educational agency or institu-
tion may presume that the parent of the
stude-nt or the eligible student giving
consent has the authority to do so unless
the agency or institution has been pro-
vided with evidence that there is a le-
gally binding instrnment or a State law
or court order governing such matters ri_s
divorce, separation or custody, which
provides to the contrary.

(c) The written consent required by
paragTaph (a) of this section must be
signed and dated by the parent of the
student or the eligible student giving the
consent and shall include:

I I I A apecification of the records to be
disclosed.

(2) The purpow or purposes of the
disclosure, and

(3) The party or class of parties tO
whom the disclosure may be made.

(d) When a disclosure Is made pur-
silent to paragraph (a) of this section,
the educatlo-nal agency or institution
shall, upon request. provide a copy of
the record which Ls disclosed to the par-
ent of the student or the eligible student.
and to the student who is not an ellaible
student if so requested by the student's
parent.%
120 USC. 1232g(b)(1) (Ina (b) (2) (A)
a 99.31 Prior roment for dischoure not

required4
(a) An educational agency or Institu-

tion may disclose personally identifiable
information from the education recorda
of a student without the written consent
of the parent of the student or the ellgi-
ble student if the disclosure Is

To other school officials, includ-
Mg teachers, within the educational in-
stitution or load educational agency
who have been determined by the agency
or Institution to have legitimate educa-
tional interests:

(2) To officials of another school or
school system In which the student seeks
or intends to enroll, subject to the re-
quiremente set forth in 99.34,

24673

(3) SubJect to the conditions set forth
99.35, to authorized representatives

of :
(I) The Comptroller General of the

United States.
(Li) The Secretary,
(in) The Commissioner, the Director

of the National Institute of Education..
or the Assistant Secretary for Education.
or

(iv) State educational authorities:
(4) In connection with financial aid

for which a student naa rippLcal or which
a student has received: Provided. That
Personally identifiable Information from
the education records of the student maY
be disclosed only as may be necessary
for such purposes as:

i) To determine the eligibility of the
student for flmancial aid.

(11) To determine the amount of the
flnancial aid.

( ) To determine the conditions
which will be imposed regarding the fi-
nancial aid, or

(iv) To enforce the terms or condi-
tions of the financial aid:

(5) To State and local officials or au-
thorities to whom information is specifi-
cally required to be reported or disclosed
pursuant to State statute adopted prior
to November 19. 1974. This subpara-
graph applies only to statutes which re-
quire that specific irdonnation be dis-
closed to State or local officiats and does
not apply to statutes which permit but
do not require disclosure. Nothing in
this paragraph shall prevent a State
from further limiting the numher or type
of State or local officials to whom dis-
closures are made under this subpara-
graph:

(a) To organizations conducting
studies for. Or on behalf of, educational
agencies or institutions for the purpose
of developing, validating or adminis-
tering predictive LCS(40 administering
student aid programs, and improving
instniction: Provided, That the studies
are conducted in a manner which will
not permit the personal identification of
students and their parents by individuaLs
other than reprentatives of the orga-
nization and the information will be de-
stroyed when rio longer needed for the
purposes for which the study was con-
ducted: the term "organizations" in-
cludes, but is not limited to, Federal,
State and local agencies. and Independ-
ent organizatioM:

(7) To accrediting organizations in
order to carry out their accrediting
functions:

(Eh To parents of a dependent stu-
dent, as defined in section 152 of the
Internal ReVenue Code of 1954 ;

(9) To comply with a judicial order or
lawfully issued subpoena: Provided. That
the educational ageneY or institution
makes a reasonable effort to notify the
parent of the student or the eligible etu-
dent of the order or subpoena In advance
of compliance therevith: and

(10) To appropriate porde) in a health
or safety emergency subject to the con-
ditions set forth in I 99.36.
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(b) This section shall not be construed
to require or preclude disclosure of any
eeesonally identUlable inlormatton from
the education records or a student by an
educational agency or institution to the
parties set forth in paragraph (e) of thee
section.
120 VI.a.C. 1232g (b)

99.32 Record of dieeloeures reit o
to be maintained.

(a) An educatio-nal agency or institu-
nen shall fer each requen for arid each
dieclosure of personally identifiable In-
formation erom the education records of
a student. maintain a record kept with
the education records of the student
which thdicates:

(I) The parties Who neve requeeted
or obtained personally identifiable hafor-
matton from the education. records of the
student, and

(2) The legitimate interesta these par-
ties had in requesting or obtaining the
information.

(b) Paravaaph (a) of this zection does
not ripply to disclosures to a parent of a
student or an eligible student, dieclosures
Pent:ant to the written consent of a
parent of a studert or an eligible student
when the consent is specinc with respect
to the party or parties to wbom the dis-
cloeure is to be made, disclosures. to
school officials under 99.31(a) (1), or to
iticlosures of directory information
under I 39.37,

fc.) The record of disclosirree may be
inepected;

(1) By the parent of the student or the
eligible student,

(2) By the school official and hie or her
aseistants who are responsible for the
custody of the recorde, and

(3) For the purpose of auditing the
recordkeephie -Procedures of the educa-
tional agency or institution by the Parties
authorized in, and under the condltione
set forth in ; 99.31(a) (1) and (3).
(20 U.S.C. I232g(b) (4) (A)

5 1)9.33 Limitation on reaimInsure.
( An educational agency or insaltu-

Lion mey disclose personally identifiable
information from the education records
of a etudent only on the condilinn that
the oarty to whom the Information le
di5closed will not disclose the itiforrna-
tiea te any other -.)::rty a Lhout the pr.ur
written consent Of the parent of the stu-
Cent or the theible student, except thet
the pereennely identifiable Information_
which is dinelte-,cd to an institutlore
neency or organlent ion may be wad by
ite ollicere. empleNetes end ;went..., fr:t
ooly for the purpiNee for which the Ois-
cl,,,,re '4474r, Mari°.

(h) Paragraph (a) of this eection does
not preclude an agency or institution
from discloeing personally !den) ifieble
information under 1 99.31 with the tm-
derstwiding that the information will be
redincloeed to other parties under that
eection; Provided, That the recordkeep-
ing requiremente ; 99.32 are met with
reepect to each of those parties.

RULES A EGULATIONS

een educational agency or institu-
tion shall, eseept for the disclosure of
directory Worrnation under ; 99,37, in-
form tbe party to whom a dL5clOSure
made of the requirement set forth in
paragraph (a) of this sect:ore
120 B.C. 1=2s(10) (4)(13)1

§ 99.34 Conditions for disrlontre to of.
Iteitas el othcr school., and school
systems.

(a) An educational agency or lestitu-
tion transferreng the eaucanon records
of a student Pursuant to ; 99.31(a) (2)
shall:

(1)' Make a reaaonahle attempt Go no-
tify the parent of the student or the
eligible student of the transfer of the
rmords at the last known addreas of the
Parent or eligible student, except:

(I) When the transfer of the reeords
1-4 initiated lay the parent or eligible stu-
dent at tba sending agency or histitutlon.
or

(if) When the agency Or institution
includes a notice In its policies and pro-
cedures formulated under § 09.5 that it
forwards education records on request
to a school in which a student $eeks or
intende to enroll; the agency or institia-
Mon does not have to provide any fur-
ther notice of the tramfeel

(2) Provide the parent of the student
or the eligible student, upon request, with
a copy of the education records which
have been transferred; and

(3) Provide the parent of the student
or the eligible student, upon regtieSt,
with an opportunity for a heoring under
Subpart C of thle pert.

(b) If a studerit is enrolled in more
than one echooe or receives services from
more than one school, the schools may
disclose information from the education
reeords of the student to each other
witeiout obtaining the written consent of
the parent of Ule student or the eligible
student; Pr.:nil:de& That. the disclosure
meets the requiremenes of eraragraph (a)
of this section.
170 1TSC. 1322gth)(1)in)I
§ 99.33 Disclosure In eertnin Federal

And State official* for Federal pro-
gram purpoica6

(a) Nothing m section 438 of the Art
part eleul preclude alithorized

or te!'1.-;AN lritc..1 iii
(3) from havu:g acceas to

etlulout aree other reetaile which may be
eceeeeliry in connecaon with tne roldit
and evaluation of E. eaereny supported
telueittion programs, or in conneetion
with the eaforceinent f or compitance
with the eederel heed requireinento
which relete to theeee lurrutul uree

(b) Except when Inv (-meant of the
parent or a student or ail eneibie student
has been obtained meter §(10:50. or
when the collection of nersonAlly iden-
tifiable Information is .pecIfically au-
therized by Federal law, eny data col-
lecreal by officials listed in ; 99.31(u) (3)
shan he protected in a manner which
will not permit the personal identefica-
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eelon of students and their parents by
other than thoee of-In-lel!, and personally
identifiable data shall be deseroyee when
no longer needed for such audit, evalua-
tion, or erdorceneent of. or compliance
with Federal legal re.q=ernen Ls.
leo eres.c. 12X2gIb) (3) I

§ 99.36 Conditions f aw
health and safety emergencies

(a) An educational agencY or tnstieu-
Lion may discloee personally identifiable
informetion from the eaucation records
of a student to appropriate parnes in
conneceion with an emergency If kcnowle
edge of the information ls necessary to
protect the health or aafety of the
student or othereridieiduale

(9) The factore to be taken into ac-
count in determirdng whether personally
identenable information from the edilea-
tion records of a student may be dis-
closed under teals section shall include the
following:

(I) The seriousness of the theeat to
the heilth or safety of th e student or
other individuals;

(2) The need for ate inlormadon to
meet the emergency;

(3) Wheeher the parties to wbom the
information Is destiosed are in a poeition
to deal with the emergency; and

(4) The extent to which time is of the
essence in dealing with the emergency.

(c) paragraph (a) of this section shall
be strictly conserued
120 OS.C.1232g(b) (1) MI
§ 99.37 Condfilees for nefejoenee of di.

rectory information.
(a) An educatiooal agency or Institu-

tion may diselose personally identifiable
antommtion from the education retorde
of a student who is in attendance at the
institution or agency if that enformation
has been designated as directory in-
formation (as defined in § 99.31 under
paragraph (c) of this section.

(b) An educational agency or inatitil-
Lion MaY (Unclose directory imformation
from the education record3 of an indi-
vidual who is no longer in attendance at
the aeency or institution without follow-
ing the procedures tuader paragraph (c)
of flees Fection.

(c) An educational agency or insutu-
tion vliich nestles to deeignate diroctory
1nform:0_1;m [41,^=11 glve public notice or
the

(1) The eateeories of nexecnially ideriti-
Ilable infonoation which the inetitution
hue deeienated al directory information;

(2,) Tne right, of the parent of the
sauclent or (lie ell eble student to refuse
to permit the deeignation of any or all
of the eetegoriee of personally identifi-
able information with respect to tnat
student as dleectory inSormation; and

(3) The period of time within which
the parent of the student or the eligible
etudent must inform the agency or Itt5t1=
tution in writing that such personallY
identinahle information es net to be dc-
eignated ne directory information with
reepect to that student.
120 USC. 1112g(a) (5) (A) aria (LI))
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Subpart EEnforcemerrt
99,60 Office and review board.
(a) The Secretary is remnred to estab-

lish or dmigniste an office and a review
board under section 43-8(g) of the Act.
The office wt1.1 investigate, proms, and
revieR violations, end complaints which
may be filed concerning alleged viola-
tions of the provialons of section 438 of
the Act arid the regulations in this part.
The review board will adjudicate cases
referred to It by the office under the
procedures set forth in 11 99_65-99357.

(b) The following is the address of the
office which has been 'leant-elated under

ragraph (a) of this secdon: The
Family Educational Rights and Privacy
Act Office (PERPA). Department of
Health, Education. and Welfare. 330 In-
dependence Ave_ SW., Washington, D.C.
20201.
(20 u.s e. 1233g(g) )

§ 99.61 Graffiti with State or local law.
An educational agency or institution

which determinft that it cannot comply
with the regutrements of section 438 of
the Act or of thls part because a State
or local laW conflicts with the provUlons
of section 438 of the Act or the regula-
tlens in this part shall so advise the office
desbimated under 1 99.80(b) within 45
days of any such deteriliLnation, giving
the text and legal citation of the con-
flicting law.
20 Ust.c. 1232g(r) )

§ 99.62 Report. and records.
Each educational agency or tnztitution

shell (a) submit reports in the form and
containing such infOrMatlon as the Of-
fice of the Review Board may require to
carry out their functions under this part,
and (b) keep the records and afford Re-
cces thereto as the Office or the Review
Board may find necessary to waive the
correctness of thoee reports and compli-
ance with the provisions of sections 438
of the Act and this part-
(2o un c.1222gm end (gI
§ 99.63 Complaint procedure.

(a) Complaints regarding violations of
rights accorded parents and eligible stur
dents by section 438 of the Act or the
regulatiorm in thb part shall be submit-
ted to the Office in writing.

(b) (1) The Office will notify each com-
plainant and the educational agency or
lnstitution against which the violation
has been alleged, in writing, that the
complaint has been received.

(2) The notification to the agency or
Institution under paragraph (b) (1) of
this section shall include the substance
of the alleged violation and the agency
or institution shall be given an oppor-
tunity to submit a written response.

(ci (I) The Office will investigate all
timely complaints received to determine
whether there has been a failure to com-
ply with the provtsions of section 436 of
the Act or the regWations in this part.
and may permit further written or oral
submissions by both parties.
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(2) Polio Wing ite InvesUgation the Of-
fice will provide written notification of its
findings and the basis for such final:els
to the complainant end the agency or
instifutIon involved.

(3) If the Office finds that there has
been a fathsre to comply, It will Include
In its notification under paragraph (c)
(2) of this section, the specific steps
which must be taken hy the agency or
educatIonel institution to bring the
agency or institution Into compliance.
TTie notincation shall a4o set forth a
reasonable period of time, given all of the
circumstances of the case, ter the agency
or MstitutIon to voluntarily comely.

(d) If the educational agency or insti-
tution does not come into compliance
within the period of time set under para-
graph (c) (3) of this section, the matter
will be referred to the Review Board for
a hearing under II 99.64-99 67, tnclusive.

afford each Party an opportunity, which
shall include, in addition to provlaions

, required by euhparagraph (1) (iD of this
paragraph, provisions desiged to assure
to each party the following:

(i) An opportunity for a record of the
proceedings;

(ii) An opportimity to present wit-
nesses on the party's behalf : and

(IiI) An opportunity to cross-examine
other witheues either orally or through
witten interrogatorlec
(20 U.S.C. 1222g(g))

(20 n.o.c. 1222g(r))
§ 99.64 Termination of fwndong.

If the Secretary, after reasonable no-
tice and opportunity for a hearing by the
Review Board, (1) finds that an educa-
tional agency or institution has failed
to comply with the provisions of section
438 of the Act, or the reirulatioiu hi this
part. and (2) determines that compliance
cannot be eectired by voluntary Means,
he shall issue a decision, in writing, that
no funds =der any of the Federal pro-
grams; referenced in I 99.1(a) shall be
made available to that educational
agency or inetitutIon (or, at the &ere-
tary'fi discretion. to the unit of the edu-
cational agency or inktltution affected
by the failure to comply) until there is
no longer any such failtve to comply.
(20 U.S C. )232g(r))
§ 99.65 Hearing procedures.

(a) Panels. The Chairman of the Re-
view Board shall desamate Hearing
Panels hi conduct one or More hearings
under I 99.04. Each Panel shall consist
of not less than three members of the
Review Board. The Review Poard may,
at its discretion, sit for arty he4tring or
eau of hearings. The Chairman of the
Review Board shall designate himself or
any other member of a Panel to serve as
Ch

(b) Procedural rules. (1) With respect
to hearings involving, In the opinion of
the Panel, no dispute as to a material
fact the resolution of which would be
materially assisted by oral testimony, the
Panel shall take appropriate steps to af-
ford to each party to the proceeding an
opportunity for presenting hie case at
the opdon of the Panel (i) in whole or in
part In writing or (II) in an informal
conference before the Pane which shall
afford each party: (A) Sufficient notice
of the issues to be considered (where
such notice has not previously been af-
forded); and (B) an opportunity to be
represented by counsel.

(2) With respect to hearings Involving
a dispute as to a material fact the reso-
lution of which woidd be materially
&Related by oral testimony, the Panel shall

III

§ 99.66 Hearing before Panel or a Hear.
Ina Officer.

A hearing pursuant to 1 99.65(b) (2)
shall be conducted, as detemained by the
Panel Chairman, either before the Panel
or a hearing officer. The hearing officer
may be (a) one of the members of the
Panel or (b) a nonmember who is ap-
pointed as a hearing examiner under 5
U.S_C. 3106.
(20 I:1.8.C. 1232g(g);

§ 99.67 Waal derision; final decision.
(a) The Panel ahail prepare an initial

written decision, which shell include
findings of fact and conclusions based
thereon. When a hearing la conducted
before a hearing officer alone, the hear-
Ina officer shall separately find and state
the facts and conclusions; Which shall be
incorporated in the initial decision pre-
pared by the Panel.

(3) Copies of the initial decision shall
be mailed promptly by the Panel to each
party (or to the perty's counsel), and to
the Secretary with a notice affording
the party an opportunity tO submit
written comments thereon to the Sec-
retary within a specified reasonable
time_

(c) The initial decision of the Panel
transmitted to the SeCretary shall be-
come the final decision of the Secretary,
unless, within 25 days after the expira-
tion of the time for receipt of written
commento, the Secretary advises the
Review Board in writing of his deter-
mination to review the decision.

(d) In any case in which the Secre-
tary modifies or reverses the initial de-
cision of the Panel, he shall accompany
that action with a written statement of
the grounds for the modification or re-
versal. which shall promptly be filed with
the Review Board.

(el Review of any Initial decision by
the Secretary shall be based upon the
decision, the written record, if any, of
the Panel's proceedings, and written
comments or oral arguments by the par-
ties or by their counsel, to the proceed-
ings.

(ff No decision under this section
shall beeOrne final Until lt is served upon
the educational agency or institution in-
Waved or Its attorney.
(20 tiB.C. 123eg(g))

Doe.78-173ee Piled 6-le-75;8:45 I
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III.D.6. Special Regulations re Records of Handicapped Children

Title 45Pubiic Weifare
CHAPTER IOFFICE OF EDUCATION. DE-

PARTMENT OF HEALTH, EDUCATION,
AND WELFARE

PART 121aAS3ISTANCE TO STATES
FOR EDUCATION OF HANDICAPPED
CHILDREN

State Plan Provisions
Notice of proposed roiemaking was

published Lo the FEDERAL REGMTER on
November 2e. 1975 (40 FR 54604) settLeei
forth proposed amendments to Part
121a of Title 45 of the Code ol Federal
Regulations. The amendments (1) added
a new paragraph (g) to § Ulan() which
essentdally repeated the statutory lan-
guage of section 613i1s) (1) of the Educa-
tion of the Handicapped Act (EHA),
added by Public Law 93-380. SecUon
613 (b) (1) requires that each State's an-
nual program plan be amended to in-
clude (among other things) policies and
procedures to identify, locate and
evaluate all handicapped children 'resid-
ing Ln the State who are in need of spftial
education and related services, and to
protect the cortfidentiality of data col-
lected in that effort uhder criteria pro.
magated by the Commissioner. (2) The
amendments also proposed a new
§ 121a.15 setting forth the criteria which
the State would be required to use to
develop its policies and proceduxes for
protecting the conntientiaiity of the data.

Subsequent to publication of the pro-
nosed rules, legislation was enacted
which included provisions lefrettive on
November 29, 1975) which apparently
modify the requirements of section
613(b) (1) in certain particulars, as set
forth below in the changes relating to

121a.10(g) (see section 612(a) (A). (C).
(D), and (E) of the EHA, as amended by
the Education of MI Handicapped Chil-
dren Act, Public Law 94-142 (enacted
November 29. 1975) ). As indicated, those
cnanges have been incorporated with
other corm:lents in these revised
regulations.

Literested parties were invited to sub-
mit, comments, suggestions, or objections
regarding the proposed regulations.
These comments are summarized and
the iesnonses of the Department are pro-
vided below. The comments ere :Arranged
In order of the sections of the proposed
regulatione (tne final regulations are La
the same order, but have been renum-
bered In part since proposed subpara-
greali (5) has been deleted),

Summary of comments and
responses omitted.

Effective date. Pursuant to section
431(d) of the General Education Provi-
sions Act, as amended (20 U.S_C. 1232
(d) ) . these rgeulations have been trans-
mitted to the Congress concurrently with
the publication in the FEDERAL Rroiseere
That section provides that regulations
subject thereto shall become effective on
the forty-fifth day following the cif te of
such transmission, subject to the oro.
sions therein concerning Congressional
action and adjournment
(Catalog OF Federal Domestic Ast-istanf e
Programs No. 13.449. Handicapped prescho
wad school Programs)

Dated: February 4, 1976.
T. H. Betio

U.S.Commissioner of Education
Approved: February 18, 1976.

EMI,ID MATHEWS.
Secretary of ficalth, Educe

and Welfare.
Title 45 of the Code of Federal Reg-u-

tions is amended as follows:
1. Section 121a.10 Ls amended by add-

ing a new paragraph (g), to read as set
forth below.
§ 121..10 Special provisions awl de.

scriptions.
s

(g) Set forth in detail the policies and
procedures which the State will under-
take or has undertaken in order to assure
that:

(1) All children residnig in the State
who are handicapped, regardless of the
severity of their handicap, and who are
in need of special education and related
services are identified, located, and eval-
uated, and that a practical method Is
developed and implemented to determine
which children are currently receiving
needed special education and related
services and which children are not cur-
rently receiving needed special education
and related services:

(2) Policies and procedures are estab-
lished by the State in accordance with
the criteria set out in § 1210..15 to assw-e
the protection of the confidenUality of
any personally identifiable data. Infor-
mation, and records collected or main-
tained by State and local educational
agencies under Part 13 of the Act;

(3) There is established:
(i) A goal of providing full educational

opportunities to all handicapped chil-
dren:

(n) A detailed timetable for accom-
plishing such a goal; end

(iii) A description of the kind and
number of facilities, personnel, and serv-
ices necessary throuehout the Stow te
meet such a goal; and

(4) The policies and procedures sub-
mitted by the State under this paragraph
shall be available to parents, guardians,
and other members of the general public
at least thirty days prior to the date of
submission for approval to the Corn.rnis-
sioner.
(no tos.c. 1412(2) ( A), (e), no (E) and
1417(c))

2. A new § 121a.15 is added, to read as
fellows:
§ 121a.15 Data confidentiality criteria.

(a) Definitions. As used in this sec-
tion: "Consent-means that:

(1) The parent has been fully in-
formed of the information set out in

121a.15(131 ill (I) in his or her native
language, unless it cleat ly is not feasible
to do so;

(2) The parent understands and
aerees in writing to the carrying out of
the activity for which his or her conse.
is sought, and the consent sets forth that
activity and lists the records ( if any I
which will be released and to whom; and

(3) The parent understands Mat the
granting of consent is voluntary on the
part of the parent.

"Destruction" means physical destruc-
tion or removal of personal identifiers
from data so that the data is no longer
personally identifiable.

"Formal esoduation" means evaluation,
interviewing or testing procedures under
Part B of the Act used selectively with an
individual child and does not include
basic tests administered to or procedures
used with all children in a school,

"Parent" means a parent or guardian
(or individual Acting as a parent in the
absence of a parent or guardian) of any
child on whom data is collected, main-
tained, or used for the purposes set forth
in § 121a.l0(g) (I).

-Participating agency" means any
agency or inetitution which collects,
maintains, or uses data, or from which
data is obtained, to meet the require-
ments set out in § 12111.10(g) (1 ).

"Personally identifiable" means that
the data includes:

(1) The name of the child, the child's
parent, or other family member;

(2) The address of the child;
(3) A personal identifier, such as the

child's social security number or student
number; or

(4) A list of personal characteristics
or other information which would make
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it possible to identily the child with rea-
sonable certainty.

"Procedure" means a course of action
which will be taken to implement a

(b) Policiee and procedures. The poli-
cies and procedtares required under
g 12111.10(g) (2) eball be eetabliahed in
accordance with the following criteria:

(1) Notice. (1) The State educational
agency shall provide notice which is ade-
quate to fully inform parents about the
requirements set forth in § 121a.10(g)
(1) . including:

(Al A description of the extent to
which the notice will be given in the na-
tive languages of the various population
groups in the State:

(B) A descdption of the children on
whom data will be maintained, the types
of data sought, the methods the State in-
tends to use in gatherineg the data (in-
cluding the sourcee from whom data will
be gathered), and the uses to be made of
the data;

eC) A summery of the policies and
PrOcedin-es to be followed by partici-
pating agencies regarding storage, dis-
closure to third parties, retention, arid
destruction of all personally identifiable
data: and

(D) A description of all of the rights
of parents, and children regarding this
data, including the rights under section
438 of the General Education Peovisions
Act.

(Jo The notice shall include, but not
be limited to, notice published in news-
Pepers having Statewide and local cir-
eulations prior to any major ldentafica-
teen or location activity.

(I) Access rights.
ih Each participating agency shall

Permit parente to inspect and review any
personally Identifiable data relating to
their children which is collected, main-
teined. or used by the agency in com-
plying with 121a.10(g) (1) . The agency
shall comply_ with a request without un-
necessary delay and prior to any hear-
ing relating to the identLfication, evalua-
tion, or placement of the child, and in
no case more than 45 days after the re-
quest has been rnade.

(ii) The right to inspect aim review
education records under paragraph (b)
(2111) of this section includes:

(A) The right to a response from the
participating agency to reasonable re-
quests for explanations and interpreta-
tions of the data; and

(B) The right to request that the
agency provide copies of the records con-
taining the data where failure to provide
those copies would effectively prevent the
parent from exercising the right to in-
spect and review the data.

(iii) An agency may presume that the
parent has authority to inspect and re-
view data relating to his or her child
unless the agency has been advised that
the parent does not have the authority
under applicable State law governhig
such matters as guardianahip, separation
and divorce.

(iv) Eaeh participating agency shall
keep ,a record of parties obtaining access
to data collected, maintained, or ueed
under 0 1214.10(g) (1) (except, access by

parents and authorized employees of the
participating agency under thU subpara-
graPh), including the name of the party,
the date accese was given, and the pier-
poee for which the party is authotezed
to use The data.

(v) If any record includes data on
more than one child, the parents of those
children shall have the right to inspect
and review only the data relating to their
child or to be informed of that specific
data.

(vi) Each participating agency shalt
provide parents on request a listing of
the types and locations of data collected,
maintained, or used by the agency.

(A) A participating agency rnay
charge a fee for copies of records which
are made for parents under this sub-
Paragraph; Pravided, that the fee does
not effectively prevent the parents from
exercising their right to Inspect arid re-view those records,

(13) A participating agency shaU not
charge a fee to search for or to retrieve
data lender this subparagraph.

(vii) This subparagraph (2) shall ap-ply to each participating agency arfd to
all personally identifiable data collected.
manitained, or used for the purposes
set forth in 4 1210.10(g) (1).

(3) Hearing rights:
(a A parent who believes that data

collected, maintained, or used under
4 121a 10( g) (l) is anaccurate or mislead-
ing or violates the privacy or other rights
of the child may request the participat-
ing agency which maintains the data to
make appropriate amendments to the
data.

(ii) The agency shall decide whether
to amend the data in accordance with
the request within a reasonable period
of time of receipt of the request.

(iii) If the agency decides to refuse to
amend the data in accordance with the
request it shall so inform the parent of
the refusal, arid advise the parent of theright to a hearing under this subpara-graph.

avi The agency shwa on request, pro-
vide an opportunity for a hearing in or-
der to challenge data to insure that itis not inaccurate, rntsleading or other-
wise in violation of the privacy or other
righte of the child. The hearing 6ha11 be
conducted In accordance with this sub-paragraph,

( If, as a result of the hearing, the
agency decides that the data is inace
curate, misleading or otherwise in viola-tion of the privacy or other rights ofthe child, it shall amend the data ac-
cordingly and so inform the parent inwriting.

If, as a result of the hearing, the
agency decides that the data is not in-
accurate, misleading or otherwise in vio-
lation of the privacy or other rights ofthe child, it shall inform the parent of
the right to place in the records it main-
tains on the child a statement cemment-
ing on the data and setting forth any
reasons for disagreeing with the decision
of the agency.

(via Any explanation placed in the
records of the child under paragraph

(vii of this section shall:

6 6
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A) Be maintain -d by the agency as
part of the records of the child as long
as the record or contested portion thereof
is maintained by the agency; and

03, if the reeords of the child or the
centested portion thereof Ls disclosed by
the agency to any party, the explanation
shall also be disclosed to the parte.

(vtii) The hearing required to be held
under this subparagraph shall be con-
ducted according to procedUres which
shall include at least the following
elements:

k A) The hearing shall be held within
a reasonable period of time after the
agency has received the request, and the
parent shall be given notice of the data
place, and time, reasonably in advance
or the hearing:

(B) Tbe hearing shall be conducted by
a party who does not have a direct inter-
est in the outcome'of the nearlag:

(C) The parent shall be afforded a fuel
and fair opporturdty to present evidence
relevant to the issues raed under pare-
mph (b) (3) (vi) of this section, andmay
be tveisted or represented by Mdividuals
of his or her choice at his or her own
expf rise, including an attorney:

(le The agency shall make its decision
in eriting within a reasonable period of
timr after the conclusion of the hearing:
ane

(al) The decision of the agency shall be
based solely upon the evidence presented
at the hearing and shall include a sum-
mary of the evidence and the reasons forthe decision.

(ix) The policies and procedures de-scribed under 1215.10(g) (2) shall in-
clude any rights of appeal to the State
educational agency from decisions madeby participating agencies under this
subparagraph.

(e) This subparagraph (3) shall apply
to each participating agency and to allpersonally identifiable data collected,
maintained, or used for the purposes setforth in I 1219.10(g) (1),

(4) Consent. Parental coneent shall
be obtained before data are:

(A) Disclosed to anyone other than
officials of participating agencies collect-
ing or using the data for the purposes
set oat in I 121a.10(g) (1), except as pro-
vided in paragraph (b) (4) Oa of thissection;

(a) used for any purpose other than
those specified in § 1215.10(g) (1) : or

(C) Sought directly from the child by
formal evaluation.
(20 lj.S.C. 1412(2) (d) and 1417(c))

An educational agency or inetitu-
tion subject to section 438 of the General
Education Provisions Act may not release
data from education records to partici-
pating agencies without parental consent
except as provided In section 438(b) of
that Act and Part 09 of title title.

dascalba-the-pol
cies and procedures which will be used
in the event that a parent refusen to
provide consent under paragraph (b) (4)
of this section,

(5) SaleguardL ID Each participating
agency ellen protect the confidentiality
of data at collection, storage, disclosure,
and deetruction stages;



(ll) One oticial at eath Participating
&gamey shall assume responsibility for
assuring the confidentiality of anY Per-
sonally identifiable data;

(LU) All persona collecting or using
personaLlY Identifiable data shall receive
training or Lush-tied= regarding the
Ststel policies and procedures developed
under 1 121a.11)(g) (2) and regarding
Section 438 of the General Education
Provisions Act

(1v) Each participating agency shall
maintain, for public Inspection, a Cura
rent listing of the names of those em-
ployees within the agency who may have
access to the personally identMable data.

(8) Destruction of data. (I) All per-
sonally identliable data collected for the
purposes set forth in 1 12111.10 (g) (I)
shall be destroyed within live years after
the data is no longer needed to provide
educational services to the child. except

kl.t a perusal:lent record consisting of a
student's name, address, and phone num-
ber, his/her grAdea attendar,ee record.
classes attended, grade level completed,
and year completed may be maintained
without time limitation;

(11) Prior to destruction of data, reas-
onable efforts shall be made to notify
parents that they have the right to be
provided with a copy of any data which
has been obtained or used for the pur-
poses set forth in 5 121a.10(g) (1).

(7) Chedrem's rights, The policies and
procedures required under § 121a.10(g)
(2) shall include the extent to which
children will be accorded rights of pri-
vacy similar to those accorded to
Paterdrh. taking into consideration the
age of the child and type or severity of
handicapping conditior
(20 C. I413(b) (2))

foreersent. The State shall spec-
ify the policies and procedures. Including
sanctions, which the State will use to
Insure that its policies and procedures
will be followed and that the .-',,quire-
ments of the Act and- the regulations in
this part will be met.

(c) With respect to personally identi-
fiable data (if any) collected try the Omce
of Education and its authorized repre-
sentatives, where that data would not
otherwise be subject to the provisions of
5 17.5_C. 552a (the Privacy Act of 1974),
the Commissioner will apply the require-
ments of 5 11.S.C. section 552a (b) (1) -(2) ,
(4)-(11); Cc); (d); (e) W. (2), (3) (A),
(B), and (D). (5)-(10); (h); (m): and

and the regulations implementing
those provbions set forth In Part 5b of
this title
(20 ',Jac. 1412(2) (0) 7(c) j

(PR Doc_76-&3313 Piled 2-20-710 :U. am)

Note: Like many other federal regulations, these were promulgated only after
interested persons filed suit in federal court, as summarized below.

16,897. American Council of the Blind v. Mathews, No. 75-
1890 (D.D.C., Dec. 31, (975). Plaintiff represented by Stephen
Flerion, Michael Trister, Children's Defense Fund. 1521) New
HampshiN ve NW, Washington. D:C. 20036, (202) 03=-
1470, Marian Edelman, Durwood McDaniel. Mere reported:
16,897D Stipulation and Consent Decree (3pp,). Previously
reported at 9 CLEARINGHOUSES REV. 639 (Jan. 1976).1

Plaintiffs, handicapped children in need of educational
services, alleged that HEW viobited the Education of the
Handicapped Aet (FHA) by failing to promulgate regulations
Noting birth the criteria v hich Ntatex shOUld )(Set() ensure the
conhdentiallO; ni the information obtained during the process
oi identifying. locating and ealuating handicapped children.
.1 he partie% have now settled the suit, following the issuance
ot such regulation!, in proposed forn), to he promulgated in

torn, by March I. 1976: Ender the terms of the settlement,
indaniN shall not nLii,e an% I` 1976 lomth quarter grata

under Part It oi III A to anv state until they have received in
substantialb, appro%ahie form a eomplete f 1976 annual
program plan amendment $.shIgh meets the requirements of
0)i-indent Way .
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111.0.7. Implementation of Buckley Amendment Rights

California Senate Bill No 182 1975-76 (Clea- nghouse No. 16,830)

This law is designed to conform California law on pupil records to the
federal "Buckley Amendment," 20 U.S.C. 1232g. It contains separate secti,ns
applicable to school districts and community colleges. The law, inter alia,
covers definition of pupil records, notification requirements, rights of accesc:.and privacy of records. The law also provides that a grade given by a pupil'r
teacher "shall be final" except where there is "mistake, fraud, bad faith, or
incompetency...." (010937(a)) A student's grade in a physical education class
may not be adversely affected due to failure to wear standardized apparel whern
this is beyond the student's control. (010937(b)) Enacted.

ELB

Massachusetts Re ulations 1114/75 (Clearinghouse Review 1/14, 769)

Regulations on student records adopted by Massachusetts Board of Education
pursuant to state statutory mandate. The regulations cover the person(s) who may
assert rights under the regulations, definitions, the type of information which
may be added to the student record, personal files on students maintained by
school employees, the persons responsible for maintaining privacy and security,
destruction of records, access to and dissemination of records, amending student
records, appeals and the obligation to give notice of the regulations.

ELB
Note: Minor amendments to these regulations were adopted by the

Massachusetts State Board of Education on February 24, 1976.

Guld±llagA_E_EtlkiLlLnmL, Connecticut State Department of
Education, Hartford, Connecticut (1975) (Clearinghouse #16,008)

Connecticut's Bureaus of Pupil Personnel and Special Education
Services have formulated guidelines on pupil records that take account of
federal law (Family Educational Rights and Privacy Act of 1974). The
regulations cover the following topics; division of records into three
categories; notice to parents when certain information is gathered;
"personal professional files"; personnel responsible for records; review
of records; life duration of records; release of records; pupil and
parent access to records; amending student records; appeal procedures for
pupils and parents; and notice to parents and pupils. In addition, there
are sample forms to effectuate certain provisions.

Note: We do not consider these vlistAlagl to be be as clear or
substantively sound as the Massachusetts Regulations.

ELB

6 8
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Watson v Costanzo, No. 75-459, E.D. Pa., Complaint,
2/18/75 (Clearinghouse Review #14, 513A, B, C)

Class action challenging the involunta y student transfer and
record keeping policies of the Schnol'District of Philadelphia. The
complaint alleges that the school system does not publish regulations on
when a student may be transferred, give notice of charges, or afford a
hearing to a student who is being transferred for disciplinary reasons. It
is also alleged that defendants maintain unverified, misleading and
inappropriate information in student's records without informing them
either that they may have access to their records or that thgy may
contest the information which_ the records contain. The named plaintiff,
a twelfth grader, was,arrested, suspended and transferred after an
incident in which school records could be interpreted as charging
plaintiff with theft. The actIon was based upon the First, Fifth, Ninth
and Fourteenth Amendments and s438 of the "Family Educational Rights
and Privacy Act". After filing of the action, the system, consented to
relief on sealing of records, non-communication of information, and
provision of information on records policies.

P. v. Riles, C.A. No. 121905, Superior Court, California,
Los Angeles County, Order, 9/17/75 (Clearinghouse #16723)

ELB

Action an behalf of seven-year-old noncitizen chilewithout immigrant
status enrolled in El Centro School District. Sections 6950 et seq. of the
California Education Code require certain state officials to provide the names
and addresses of such enrollees to the U.S. Immigration and Naturalization
Service. Rulings: (1) The challenged disclosure is inconsistent with Section
1232g(b)(1)(E) of the federal Family Educational Rights and Privacy Act of
1974, 20 U.S.C. 1232g(b)(1). (2) The state defendants are (a) enjoined from
promoting, directly or indirectly, disclosure of the identities of noncitizen
children without immigration status to unauthorized persons, or to authorized
persons (uader the Privacy Act) without written assurance that the information
will not be transmitted to the immigration and Naturalization Service, and
(b) from failing within 60 days to issue written directives to all California
school systems in accord with (a). (3) The El Centro District is sindlarly
enjoined from disclosure.

ELB

See also "The Buckley Amendment: Opening School Files for Student and
Parental Review" 24 CATHOLIC U.L. REV. 588 (Spring 1975).

"Your School Records: Questions & Answers About a New Set of Rights for
Parents & Students",1975. Pp.12. This booklet examines the Buckley
Amendment and the rights of parents and students to see, correct and con-
trol access to student records. Available from the Children's Defense
Fund, Washington Research Project, Inc., 1520 New Hampshire Ave., N.W.,
Washington, D.C. 20036.
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I I LEA . Behavior Modifying Drugs

Behavior Modifying Drugs

Some schools effectively condition a stu-
dent's continued attendance in a regular or special
class upon parental consent to the use of behavior-
modifying drugs on the student.3 At one time
tranquilizers were often prescribed to calm hyper-
kinetic children, but now stimulant drugs are in
vogue because some studies have found that
amphetamines and other stimulant drugs paradoxi-
cally increase attention span.4 Although there are
very few follow-up studies of the side effects of
these drugs, some uses of stimulant drugs on some
children under a physician's supervision appear
justified.6 But very few -troublesome- children
are truly hyperkinetic, and stimulant drugs are
being used on children who are mislabeled as
hyperkinetic,6 or are tagged with .catch-all labels
like "minimal brain dysfunction" (or "functional
behavior disorder) which include a wide variety
of "symptoms, many of which are common to
almost all grade school children.7

Prescribing amphetamines or other drugs in
an attempt to modify behavior represents a consid-
erable medical intervention, and may not be the
least restrictive intervention even for those chil-
dren who are truly hyperkinetic. In June of 1973,a
California medical researcher, Dr. Ben Feingold,
reported to the American Medical Association his
initial findings that artificial colors and flavors in

foods and beverages may contribute to hyperacti-
vity. Dr. Feingold claims to have successfully
treated more than fifty children with hyperkinesis
by prescribing a special diet free of the artificial
additives found in convenience foods and soft
drink powders.8 Not only is prescription of a

special diet a less restrictive intervention than
behavior modifying drugs, but it also has the
obvious advantage of addressing the cause rather
than symptoms of the problem for those children
whose hyperactivity is due to artificial additives in
ood. The National Institute of Education has

funded further independent research of Dr.
Feingold's findings.

The potential for misuse of drugs to control
school children who exhibit non-conforming be-
havior has led to some proposals to prohibit their
use.° A somewhat different approach has been
adopted in Massachusetts where legislation10 pro-
hibits the administration of any psychotropic drug
listed by the department of public health unless
the school has obtained certification from the
commissioner of public health or designee that the
administration of such drugs in school is a legiti-
mate medical need of the student, and then limits
administration of approved medication to a regis-
tered nurse or a licensed physician. The act also
prohibits administration of psychotropic drugs to
students for the purposes of clinical research.11

3 "This procedure is needed, the psychologist says,
if the child is to stay in the regular program. In some
urban areas, however, the parent is told bluntly that
unless the child receives treatment (i.e, medication), he
will face suspension or be transferred to a special program
fOr the emotionally disturbed. . The school often
refers the child to a doctor who specializes in learning
disabilities and routinely uses drugs in his treatment." D.
Divoky, "Toward a Nation of Sedated Children." Learn-
ing (March 1973) at 8, 10. See genemlly-the special repon
on behavior-modifying drugs in 8 inequality in Education
at 1-24.

In this troubling area where the medical evidence
and educational issues are so complex, and where parents
are subject to unusual pressure to submit to medicetion, it
is especially important that procedural safeguards are
developed to insure that parental consent to medication
for the child is informed and without duress. Also, it
should be obvious from infra notes 5-7 that only qualified
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doctors (pre embly not school employees or referees)
should label children as in need of behavior-modifying
drugs.

4 See, e.g., C.K. Connors, er eL, Dextro-
amphetamine Sulfate in Children with Learning Dis-
orders, 21 Archives of General Psychiatry 182-190
(1969); C.K. Connors, Psychological Effects of Stimu-
lant Drugs in 'Children with Minimal Brain Dysfunction,
49 Pediatrics 702-708 (1972); L. Eisenberg, The Clinical
Use of Stimulant Drugs in Children," 49 Pediatrics 709-15
(1972). A bibliography of such articles can be obtained
from the Center for Law and Education.

5 Compare the following:
"The fact that these dysfunctions

(hyperkinetic behavioral disturbance) range
from mild to severe and have ill-understood
causes and outcomes should not obscure the
necessity for skilled and special inter-
ventions. The majority of the better known



diseasa-from cancer and diabetes to hyper-
tension-similarly have unknown or multiple
causes and consequence. . . . Yet useful
treatment programs have been developed to
alleviate these conditions." Report on "Con-
form= on Stimulant Drugs for Disturbed
School Children," 8 Inequality in Education
14, 15.

"The Medical Letter on Drugs and
Therapeutio," a conservative, nonvrofit
publication aimed at clinicians, describes the
data on the use of amphetamine-type drugs
on children as -meager" and goes on to
charge that -there are no adequately con-
trolled long-term studies of the use of stimu-
!ants on noninstitutionalized hyperactive
children with ICht in the normal range who
have only mild neurological abnormalities.
Yet it is in such children that the diagnosis of
'minimal brain dysfunction' is most often
made and for whom ampharnines may be
prescribed. . . Divoky, supra note 3, at
10.

6 -So common and so misleading are these symP-
toms that sorne doctors estimate that less than half of the
children labeled hyperactive by teachers and sent for
special treatment are in fact hyperactive." Divoky, supra
note 3. at 8.

The "Conference on Stimulant Drugs,- supra note 5
at 15, states that there is no single diagnostic test and the
diagnosis should be made by a specialist. "In diagnosing
hyperkinetic behavioral disturbance, it is important to
note that similar behavioral symptoms may be due to
other illnesses or to relatively simple causes. Essentially
healthy children may have difficulty maintaining atten-
tion and motor control because of a period of stress in
school or at home. It is important to recognize the child
whose inattention and restlessness may be caused by
hunger, poor teaching;overcrowded classrooms, or lack of
understanding by teachers or parents. Frustrated adults
reacting to a child who does not meet their standards can
exaggerate the significance of occasional inattention Or
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restlessness. Above all, h normal ebullience of childhood
should not be confused with the very special problems of
the child with hyperkinetic behavioral disorders."

7 "The most commonly used of the 38 terms
applied to a grabbag set of symptoms found in grade
school children is minimal brain dysfunction
(MBD).. Hyperkinesis, the other most popular and mis-
used label, is often used synonymously with MBO, or is
described as the result of MBD." "And a new one,
particularly favored by drug makers because it will cover
anything: functional behavior disorder." Divoky, supra
note 3, at 7.

"The condition commonly called minimal brain
dysfunction-MBD-is not easy to diagnose: Specialists
spend from six hours to three days on the diagnosis." 8
Inequality in Education at 8.

8 CNI Weekly Report (Nov. 1, 1973) (published by
Community Nutrition Institute, 1910 K. St., N.W,
Washington O. C. 213006); Ban F. Feingold, Why Your
Child is Hyperactive (1975).

9 See, e.g., The National Welfare Rights Organiza-
tion's Petition of April 2, 1971 to the Food and Drug
Administration "To Withdraw Approval of Methyl-
phenidate Hydrochloride (Ritalin) For Use in Hyper-
kinetic Behavior Disorders in Children." Petition denied
in decision of March 17, 1972.

19 M.G.L. Chapter 71, s.54 B.

11 See generally the regulations devel ed bY
H.E.W. for the 'Protection of Human Subjects which
limit the nature and methods of research funded by the
Department. 39 Federal Register 18914 (May 30, 1974).
See also the proposed supplementary regulations for
children, prisoners, and the mentally infirm. 38 Federal
Register 31738 (November 16, 1973).

The use of behavior modifying drugs raises cOnstitu.
tional questions sinCe autonorny over one's own body,
without intrusion of drugs which modify behavior-no
matter how beneficial-is a matter of ultimata personal
concern.- For possible substantive challerigai and pro-
cedural safeguards, see Roderick Ireland and Paul
Dimond, -Drugs, and Hyperactivity: Process is Due,- 8
Inequality in Education 19.
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III.E.2. Benskin v. Taft City School District

Challenge School District's Practice of Coercing
Parents to Consent to Have Behavior Modification
Drugs Administered to Their Children as a Condition
of Attendance

16,431. Bensklo v. Taft City School District, No. 136795 (Cal.
Super Ct.. Kern County. filed Sept. 8. 1975). Plaintiffs
represented by Susanne Martinez. Pauline Tesler. Peter
Sandrnann. Youth Law Center. 693 Mission St., San
Francisco, Cal, 94105. (415) 495-6420. Of counsel, Kathleen
Davis. law student. [Here reported: 16.43IA Complaint
(82pp.). I

This suit was filed by 17 elementary school children
against a school district for coercing parents into giving their
consent to have a psychoactive or behavior modification drug.
Ritalin. administered to their children as a condition of
attending school. This amphetamine-type drug is used upon
so-called hyperactive children to "slow" them down in school.
Plaintiffs attack defendant's practice of prescribing the drug
for children. using Title 1 funds to purchase the drug, and
coercing parents into agreeing to permitting the school to give
the children the drug under threats of excluding them if they
refuse to consent.

Plaintiffs contend that defendants acted beyond the
scope of their legal authority in prescribing the medical
treatment of children. violated the parents' right to determine
the medication treatment of their children, imposed an
unconstitutional condition upon public school attendance.
misused federal funds in purchasing the drug for the children.
committed battery upon the children by causing them to
ingest the drug without the informed consent of their parents.
and violated state and federal narcotics laws in giving children
Ritaliit pills out of their classmates' prescriptions. The
parents allege that the chiidren all suffered various temporary
and permanent side-effects, such as headaches, insomnia.
stomachache. growth retardation, and in several cases,
epileptic seizures, as a result of taking the drug. They seek
compensatory and punitive damages against the school
district and various named employees for forcing children to
take the drug.

Plaintiffs also seek to enjoin defendant's practice of
placing children in classes for the mentally retarded without
the knowledge or consent of their parents, without hearings.
notice or review.

CR

Note: For more on behavior modifying drugs, including some legal
theories for challenging school officials' authority to
administer drugs to children, see pages 343-48 of The Con-
stitutional Ri hts of Students: Anal sis and Lit ation
Materials for the Students Lawyer, available froni the Center
for Law and Education. See also William Wells, "Drug Control
of School Children: The Child's Right to Choose, 46 So.Cal.L.
602 (1973).
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IV. Inadequate Programs



IV.B. "Do Handicapped Children Have a
Legal Right to a Minimally
Adequate Education?"

A slightly revised version of this article appeared in 3 Journal
of Law Education 153 (April 1974).

The kinds of Rodri9uez distinctions suggested in this article,
for arguing that education may still be a fuldamental interest
where minimally adequate education or constructive exclusion is
at issue, now have some judicial support. See C.A.R.C. at I.F.
supra, Fialkowski at IV.D. infra, Frederick L. at IV.D. infra.
But cf. Wilson at IV.D. infra.

There is also some judicial support now for the argument made
in this article that some handicapped children meet the criteria
set forth in Rodriguez for a suspect class. Thus footnotes 6 and
27 should now include references to C.A.R.C. at I.F. supra,
In re G.H. at I.D. 3. pupra, Fialkowski at IV.D. infra. The Na-
tional Center for Law and The Handicapped, 1235 North Eddy Street,
South Bend, Indiana 46617, has prepared a brief setting forth the
history of discrimination against handicapped children and other
arguments for concluding that handicapped children meet the
Rodriguez criteria for a suspect class.

Where cOurts do not find the fundamental interest or suspect
class necessary for strict review, they may provide a moderate
review somewhere in between traditional "restrained" and "strict"
review. Thus the Gunther article cited at fdotnote 7 in the
article should now include reference to the citations set forth
in the Frelerick L. excerpt at IV.D. infra.

The"Right to Treatment"section should now include reference
to O'Connor v. Donaldson, 95 S.Ct. 2486 (1975).

The state law section should now cite M.AR.C. at IV.D. supra.

61

74

z_vgA,



Given the difficulty of many of the federal constitutional

claims, lawyers should consider first their claims under a develop-

ing body of state and federal statutory law.

Encouraged in large part by cases such as P.A.R.C. and Mills

and by Federal requirements such as 20 U.S.C. sec. 1413,

infra, many states have completely revised their special education

laws in the last few years.

Finally, a section should be added to this article analyzing

the claims for adequate *suitable education under federal iSw.

Under the Education AmendMents of 1974, VI.B. infra, State plans'

must establish a goal of providing "full educational opportunities

to all handicapped children," and the implementing regulations

describe the kind of projects necessary "to meet the special edu-

cational and related needs of handicapped children" (See 40

Federal Re ister 18998, May 1, 1975 at 19002, section 124a.24).

The H.E.W. Memorandum at VI.C. infra states that "failure to assess

individually each student's 'needs and assign her or him to a pro-

gram designed to meet those individually identified needs" may con-

stitute a violation of Title VI or Title IX where there is an ad-

verse racial or sexual impact on children. And the first draft of

of regulations to implement Section 504 of the Rehabilitation Act

of 1973, VI.A. infra, includes a section describing requirements
for a "suitable education" for handicapped persons (See 41 Federal
Register 20296, May 17, 1976 at 20308, section 84.36).

And as of October 1, 1977, in order.to qualify for assistance
under the "Education for all Handicapped Children Act of 1975,"

P.L. 94-142, VI.D. infra., each State plan must include detailed
policies and procedures to assure that °a free appropriate public

education will be available for all handicapped children. . .

within the State not later than September 1, 1978. ." Sec.
612(2) 'B). Part of the definition of "free appropriate public
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education" under 94-142 is that special education and related
services are provided in conformity with an individualized written
education program for each handicapped child. P.L. 94-142 also
provides parents a hearing before the local board of education with
rights to appeal first to the State education agency and then to
either state court or federal district court without regard to the
amount in controversy.

laws.

See Part Vi infra for a summary of these and other federal-

7 6
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RISAC Stipulation on Settlement

RISAC v. Board of R.mmta, C.A. No. 5081, D.R.I., Stipulations
on Settlement, 9/75 (Clearinghouse #15926)

This action concerns special education practices in all Rhode Island
school systems and several state institutions. After several weeks of trial,
stipulations were entered which resolve the case, at least temporarily. In
one group of stipulations, plaintiffs agreed to dismiss the action, without
prejudice, by June 1, 1976, if there is substantial compliance with certain
agreements. These agreements, most of which are to be effectuated by local
systems following receipt of memoranda from the State Commissioner, concern:
(1) utilization of a particular definition of mental retardation ("...abnormal
in adaptive behavior and further...an IQ of below 70 on an individually
administered intelligence test after adjustment for socio-cultural bias");
(2) reevaluatioli of black and non-English dominant students who'are in classes
for the mentally retarded; (3) basing placement in special classes on parental
consent; (4) provisions for due process procedures "any time that a decision
substantially altering the educational placement of a handicapped child is
intended..."; (5) creation of a special education unit in the State Department
of Education "to monitor compliance with state law, regulations and these
stipulations"; (6) determining "the number of children with emotionally based
and neurologically based problems" attending secondary schools and providing
adequate programs for them; (7) designing and implementing "a referral systeffl
whereby those pupils with suspected handicapping conditions will be brought
to the attention of appropriate school personnel for diagnostic work-up";
(8) a program of identifying and serving handicapped children ages 3-6. The
stipulations require numerous progress reports to plaintiffs! counsel.
Separate stipulations, with similar provisions for dismissal based upon substan-
tial compliance, concern the Home School of the Patrick O'Rourke Children's
Center, the Institute of Mental Health, the Ladd School and Zambarano Hospital.
These agreements cover, inter alia, the following: (1) employment of personnel
and their qualifications; (2) adequate evaluations of students; (3) development
of individual educational plans for students and periodic evaluations of
progress; (4) number of hours of instruction; (5) an overall assessment of
the educational program at the Institute by independent persons; (6) additional
classroom space; (7) a report on steps taken to provide alternatives to
institutionalization at the Ladd School; (8) evaluation of compliance with
certain provisions by a panel of experts. These agreements also provide for
reports to plaintiffs' counsel.

ELB

RISAC v. Board of Re ents, C.A. No. 5081, D.R.I., Mem,
Op., 8/1/75

Pre-trial rulings in case involving challenge to education of students
with special needs in all Rhode Island school systems and several state
institutions. Ruling: "[T]he statute [29 U.S.C. 794] should be applied to
correct discriminatory practices in any federally assisted program regardless
of whether it is a vocational rehabilitation program dr not." (p. 8) (Defenda
had argued that S794 applied only to "vocational rehabilitation programs.")

See Part VI.A.2. infra.
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!VD. Other Cases Challenging

inadequate Educational Programs

for Handicapped Children

Mentally Disabled School Children in Philadelphia
Challenge School District's Failure to Provide
Them Special Programs and Classes

16.905. Frederick I.. v. Thomas, No, 74-52( E.D. Pa.. filed Oct.
10. 1975). Plaintiffs represented by David Kraut. Stephen
Cold. Community Legal Services, Inc,. Sylvania House.
Juniper and Locust Sts., Philadelphia, Pa, 19107. (215) 893-
5300: Stephen Miller. Education Law Center, Lewis Tower
Bld.. 15th and Locust Sit._ Philadelphia. Pa. 19102. [Here
reported: 16.905A Complaint (13pp.); 16,9058 Memo in Sup-
port of Motion to Dismiss (15pp.); 16,905C' Memo in Support
of Motion to Dismiss (Jm); 16.9051) Memo in Opposition to
Motion to Dismiss (37pp.); 16.9051 Supplemental Memo to
Motion to Dismiss ( Opp.): 16.905F Plaintiff-Interenor's
Supplemental Memo ( lOpp.).]

Frederick L Tho as: Egua
Education.

This class act ion filed on behalf of all students within the
School District of Philadelphia who have learning disabilities,
challenges the School District's failure to provide special
programs and classes for such children. Defendants are the
School District of Philadelphia, the individual members of the
Philadelphia Board of tducation. the Pennsylvania Secretary
of Education and the Pennsylvania Attorney General. Plain-
tiffs contend that although children with learning disabilities
are not per se physically excluded from attending classes in the
School District of Philadelphia. such children are effectively
excluded in that they are unable to learn unless they receive
special educational services

Plamni I, include the right to equal protec-
tion, the .w nal right to a minimally adequate
education, ahstent on. mootness. and pendent state claims in-
volving the Pennsylvania Public School Code of 1949, 24 P.S.
013-1371 VI seq. 'hey seek declaratory and injunct e reliel

CR

ection and Minimally Adequate

In denying defendants' motion to dismiss in this case, Judge
Newcomer in a Memorandum and Order (pp. 4-7) dated January 7, 1976
stated, inter alia:

The complaint alleges that in the School District _f Phila-
delphia, children with specific learning disabilities who are not
receiving instruction specially suited to their handicaps are
being discriminated against in the following respects.
the Commonwealth and School District are providing "no
dren with a free public education appropriate to their

First,

lmal" chil-

needs, but
are denying an equal educational opportunity to the plaintiffs.
Admittedly, most of the plaintiffs are afforded access to the
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sa e curriculum as normal children, but it is argued that the test

of equal treatment is the suitability of the instructional ser-

vices for the educational needs of the child.. Many of the plain-
tiffs, it is said, cannotderive any educational benefit from the

normal curriculum if that experience is not mediated by special

instruction aimed at their learning handicaps. We are told that

inappropriate educational placements predictably lead to severe
frustration and to other emotional disturbances which impede the
learning process and erupt into anti-social behavior. On this
basis it is argued that some or all of the class is constructively

excluded from public educational services, because -- for them

-- the instruction offered is virtually useless, if not positively
harmful.

Whether the plaintiffs are to be deemed "excluded" from pub-
lic education is, we think, a mixed question of fact and law. We

note that the Supreme Court, in Lau_v.Nichols, 414 U.S. 563, 94
S. Ct. 786, 38 L.Ed. 2d 234 (1974) did not reach the question

whether non-English speaking Chinese children were, for the pur-

poses of equal protection analysis, being constructively excluded

from pUblic educational services when they were admitted to the
schools on the same basis as other children, that is, into classes
conducted only in English. Furthermore, in San_Antonio School

District v. Ttods.igutg,, 411 U.S. 1, 37, 93 S.Ct. 1278, 36 L.Ed. 2d
16 (1973), the Court left open the possibility that the denial,of
a minimally adequate educational opportunity may trench upon a
fundamental interest, if the state has undertaken to provide a
free public education. 4

We find that the plaintiffs' legal prop-

4. This mini_ um educarion equal prOtectien theory _s diStindt
from the plaintiffs' right-to-education claim based on the First,
Ninth, and Fourteenth Amendments. The latter theory would impose
on the state an absolute duty to provide the minimal educational
services necessary to prepare children for democratic citizenship
in their adult lives.

7 9

66



ositions are not completely devoid of merit, and that their offer
of proof on the factual question is satisfactory. Plaintiffs may
be able to show that the defendants' policies must be subjected
to strict scrutiny because a classification has functionally ex-
cluded them from a minimally adequate education.

Second, the plaintiffs say that the Commonwealth and the
School District of Philadelphia are providing mentally retarded
children with a free public education especially suited to their
individual needs, but are denying.learning disabled children an
equal educational opportunity, namely, a curriculum adapted to
overcome their handicaps.

Third, it is alleged that the state and the district are un-

lawfully discriminating between those few learning disabled chil-
dren who it is specially instructing, and the plaintiffs who are
not given special instruction.

The complaint also includes a colorable claim that these

classifications do not satisfy the equal protection test of ratio-
nality. The appropriate test for this case would not be the tra-
ditional rationality standard. See, e.g. Lindsley v. National

Carbonic Gas Co., 220 U.S. 61, 78-79, 31 S.Ct. 337, 55 L.Ed. 369
(1911). The interests implicated in this dispute require the de-
fendants to show that their actions have a basis in fact which
rationally advances an actual purpose of the legislative scheme.

Weinbergery. Weisenfeld, 43 L.Ect. 2d 514 (1975); Sosna v._ Iowa,
95 S.Ct. 553 (1975); Weber v. Aetna Cas. & Sur. Co., 406 U.S. 164
(1972); See also, Gunther, "Forward: In Search of An Evolving

Doctrine on a Changing Court: A Model for a Newer Equal Protec-
tion," 86 Harv. L. Rev. 1 (1972); Davidson, "Welfare Cases and
the 'New Majority': Constitutional Theory and Practice," 10 Harv.
Civ. Rights-Civ. Lib. L. Rev. 513 (1975).

Weisenfeld supra, involved a classification by sex, a quasi-

8 0
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suspect classification. Analogously, the instant case involves

education, a quasi-fundamental interest.5 Moreover, although
learning disabled children are not a suspect class they do exhibit

some of the essential characteristics of suspect classes-minority

status and powerlessness. We think that the Supreme Court, if

presented with the plaintiffs' equal protection claim, would.apply
the as yet hard to define middle test of equal protection, some-
times referred to as "strict rationality." For example, in
Weinberger, supra., the Court, without purporting to apply the com-
pelling state interest test, noted that a legislative discrimina-

tion, even if it can be rationally explained and "is not entirely

without empirical support," 43 L.Ed. 2d at 523, must nevertheless
--withstand scrutiny in light of the primary purposes of the legis-

lative scheme of which it is a part.

5. As-We hiVe said, the -Suprethe CoUrt his not ruled ou_ that
complete denial (by a state which has created a public school
system) pf a minimally adequate education may involve a fundamen-
tal interest.
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Fialkowski v. Shapp, C.A. No. 74-2262, E.D.Pa., Mem. and Order.
12/17/75 (Clearinghouse No. 17,499)

Action on behalf of two multiply handicapped pers ns alleging a denial
of equal protection "because unlike the programs offered to normal and less
severely retarded children, the nature of the educational programs offered them
is such that no chance exists that the programs will benefit." The defendants
are Philadelphia officials, and four state officials, two in the education area
and the governor and former attorney general. Etails (on motion to dismiss):
(1) The commissioner of education and the director of the Right to Education office
are proper defendants because they "had direct supervisory control over the pol cies
of the local school district." (Slip. Op., p. 6) The governor and the attorney
general are dismissed as defendants because they were not aware of plaintiffs'
situation, they committed no overt acts, and they had no direct supervisory
control. (p. 11) (2) The Eleventh Amendment does not bar monetary relief against
the individual defendants in their personal capacities. (p. 3) (3) "In order to
prevail on their claim of imMunity, defendants must allege and establish on the
record a good faith defense as articulated by the Court in Wood [v. Strickland,
420 U.S. 308 (1975)]. Such a determination cannot be made on the basis of the
allegations in the complaint." (p. 15) (4) Plaintiffs were not required .to
exhaust the remedies provided in the PARC consent decree, 143 F.Supp. 279 (E.D.Pa.
1972) since (a) "[t]he Supreme Court appears to have treated the law as settled
that the exhaustion...doctrine is not applicable when an otherwise good cause
of action is brought under §1983" (pp. 15-16), and (b) the asserted remedy is not
adequate (no right to compensatory damages, or to test adequacy of program).
(PP. 16-18) (5) "...Rodriguez does not foreclose plaintiffs' equal protection
claim." (a) Plaintiffs allege a complete denial of educational opportunity rather
than a lesser quality of education. (p. 19) (b) Plaintiffs seek "equal access to
minimal educational services" rather than "equal financial expenditures." (pp. 19-
20) (c) There is "a certain immediate appeal" to the contention that under
Rodriguez, 411 U.S. at 28, retarded children are a "suspect class." (pp. 20-21)
(6)'[T]here may be no rational basis for providing education to most children and
yet denying plaintiffs instruction from which they could possibly benefit." (p. 21)
(7) The court withholds a ruling on plaintiffs' right to treatment claim. (p. 21
at n.10)

ELB

Note: Judge Huyett also distinguishes between exclusionfrom school and exclusion from education: "Although the PARC pro-
cedural safeguards may prevent total exclusion from schoolf they
may not be adequate to prevent total exclusion from education."(p.18).
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Fialkowski v. Shapp: Handicapped Children as a Suspect Class

Judge Huyett's Memorandum (p.20) includes the following dis-
cussion of handicapped children as a possible suspect class:

[1,11aintiffs argue that we should strictly scrutinize their
claims because retarded children are a suspect class. Reviewing
the characteristics of a suspect class as the Supreme Court has
identified them, we find a certain immediate appeal to plaintif
argument. The Court in Rodriquez, for example, set forth the
following criteria for determining what constitutes a suspect
class:

(a] class . . . sarldled with such disabilities,
or subjected to such a history of purposeful
unequal treatment, or relegated to such a posi-
tion of political powerlessness as to command
extraordinary protection from the majoritarian
political process. 411 U.S. at 28.

Such a test could certainly be read to include retarded children.
Retarded children are precluded from the political process and
have been neglected by state legislatures. 9

Moreover, the label
"retarded" might bear as great a stigma as any racial slur. In
Interest of G.H., 218 N.W. 2d 441 (1974), the Supreme Court of
North Dakota accepted the argument that the handicapped should be
classified as suspect and distinguished Rodriguez on this basis.

While the Supreme Court of thc United States,
using the "traditional" equal-protection analysis,
held that the Texas sytell of educational financing,
which relied largely property taxes, was con-
stitutional, we are con,ddent that the same Court
would have held that CH's terrible handicaps were
just the sort of "immutable characteristics deter-
mined solely by the accident of birth" to which the
"inherently suspect" classification would be applied,
and that depriving ner of a meaningful educational
opportunity would be just the sort of denial of equal
protection which has been held unconstitutional in
cases involving discrimination based on race and
illeaitimacy. 218 N.W.2d at 446-47.

9. For example, until the last two years, retarded children
have been universally denied admittance into public schools ir theUnited States. In addition, thirty-two states have had statutes
providing for the sterilization of retarded individuals. O'Hare& Sanks, Eugenic Sterilization, 45 Geo L. J. 30 (1956).
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Suit Alleging Failure to Provide Adequate Special
Education Program for Emotionally Handicapped
Children Dismissed for Lack of Jurisdiction

16,168. Wilson sr, Redmond. No. 75-C-383 iND IlL. Aug,
19. 1975), Plaintiffs represented by James DeZelar. Legal
Assistance Foundation of Chicago. 1114 S. Oakley Blvd..
Chicago. Ill. 60612, 0121 421-2001. [Here reported: Ih,4tSA
Opinion (5pp.).

The court has dismissed for lack of subject-ma r

jurisdiction. plaintiffs complaint which alleged that emo-
tionally handicapped children in Chicago. Illinois were not
being provided an adequate special education program.
Belying on an Antunw St. luR)/ Darrwr r. Ro1/rigue2, 411
U,S, 1 (11172), the court stated that education is not among
the rights explicitly or implicitly protected by the constitution.
and therefore the court has no jurisdiction under Section 19K3
and 28 U.S.C. §1343. Had plaintiff alleged that defendants
completely denied handicapped children the tiyitt to an

Doe v. Laconia
(D.N.H. 1975

education, rather than merely alleging that handicapped
children are afforded a different quality of education than
other children in Chicago. the court indicated its decision
might be different since the claim would have fallen into the

-Iplete deprivation" exception hinted at in Rodri,fvw:.
The court also indicated that its decision might have

been different if plaintiff had alleged that the state and county
officials had implemented a special education program that
failed to provide equal treatment for handicapped children in
Chicago. -The question then would have been not whether the
state is constitutionally required to provide a 'minimally
adequate education for handicapped children . but whether.
after Ow state atthms a law for the establishment and
maintenance of special education facilities, it is required to
insure equal application ot that law to ail persons in the state.
Hie ans,aer to the latter inquiry is clearly in the affirmative.
!he court also held that plaintiff's claim is not an appropriate
subject for due process analysis.

CR

396 F.Supp. 1291

Action by emotionally handicapped student against local school system
and members of state board of education for cost of tuition at private school.
N.H.RSA 186-A:8 provides in part: "The statv board of Education shall be
responsible for any tuition cost which exceeds the state average cost per
pupil of current expenses." Payment was refused when plaintiff was placed "in
a fourth priority status" under a priority status adopted due to insufficient
legislative funding. The priority system was based on "the severity of the
handicap." Rulings: (1) The court does not have jurisdiction over the Super-
visory Union. This entity cannot be sued under 28 U.S.C. 1331 (citing cases)!
and "plaintiff has not made a prima facie showing" of satisfying the $10,000
jurisdictional amount requirement of 28 U.S.C. 1331. (1293) (2) Since neither
a fundamental right, nor a suspect classification is involved, the priority
system must be judged by the rational basis standard. (1296) (3) In challenging
the rationality of the priority scheme, plaintiffs note that the limited funds
would be stretched further if the economic status of families were also con-
sidered. While agreeing that "the Interests and goals of [the statute] might
be better furthered" if defendants followed plaintiff's suggestion, the court
holds that "the present scheme of administration cannot be 'condemned simply
because it imperfectly effectuates the State's goals.'_132LfItaEt!, supra, 411
U.S. at 51...." (pp. 1297-98) The court also holds that "there is a rational
basis for giving those children with the severest handicap preferential treat-
ment...." (1298) (4) The court rejects the contention that the stat' computes
the "state average cost per pupil" in an unconstitutional manner.
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Haideiman v. Pittenger, 391 F.Supp. 872 (E.D. Pa., 1975)

Class action on behalf of children with special educational
needs challenging, on equal protection grounds, Pennsylvania laws
(24 P.S. 13-1376, 1377) setting maxima for state reimbursement of the
cost of "special education" in private schools. Plaintiffs allege
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that they attend private schools where the cost exceeds the maximum
reimbursement levels. RtIllra2: (1) With respect to the
jurisdictional amount, in cases "where there is no adequate remedy at
law, the measure of jurisdiction is the value of the rights sought to
be protected...." (873). Here, the rights asserted are such as to
satisfy jurisdictional requirements. (2) "[Pjlaintiffs' claims,
whether they can be sustained or not, are sufficiently substantial as
to require the convening of a three-judge court." (876)

Note : In dicta, the court expresses skepticism about the
validity of the plaintiffs' claim.

Kruse v.

EL B

pb-1 C.A. No 75-0622-R, E.D.Va., Complaint, 12/1/75

Class action on behalf of learning disabled pupils challenging (a)
Virginia's system of tuition assistance grants to parents of handic4ped
students who must be enrolled in private special education programs be-
cause of the absence of appropriate public school programs, and (b) a
related welfare department practice. The named parent plaintiffs allege
that the maximum grants authorized by statute -- Virginia Code Section
22-10.8 (1975 Supp.) -- do not cover che full costs of the private
facilities in which they must enroll the minor named plaintiffs because
of the lack of appropriate programs in the Fairfax County system in
which they reside, and that they are poor and unable to pay the difference.
In addition, plaintiffs allege that the welfare department will only pay
the full cost of appropriate private education if custody of children is
relinquished and they are placed in residential facilities. The defendants
are the chief administrative officers of state and local education 6,nd
welfare departments. Plaintiffs contend in part that the challenged
practices deny equal protection of the laws, and are inconsistent with the
Federal Rehabilitation Act of 1973, 29 U.S.C. 701 et seg. (See VT.A. infra.
Plaintiffs seek in part the convening of a three-judge court, declaratory
relief, and an order requiring Payment of the full cost of private education,
without unreasonable conditions.

Hernandez v. Porter, C.A. No. 571532, E.D.Mich. First Amended
Complaint (Clearinghouse 't16272A)

Class action on behalf of La_ no students initially misclassified asretarded and placed in special classes due to lack of sensitivity to and
capacity to deal with language barriers, and ultimately returned to regular
classes without adequate provision for overcoming the effects of placement
for years in special classes. The complaint seeks, inter alia, damages,
opportunities for adequate reevaluations of Latino students placed in special
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classes, reintegration of misclassified students in regular classes with "at
least one Latino tutor or helper for each person seeking to be reintegrated
into regular school classrooms," correction of student records, and a determina-
tion that certain Michigan laws, deemed to bar adequate remedial programs,
are unconstitutional, The complaint states claims based upon the fourteenth
amendment , 42 U. S. C. 20C .1 and 20 U. S.C. 170 3 ( f )

ADEQUATE EDUCATIONAL PROGRAMS
FOR HANDICAPPED CHILDREN REQUIRED

BY NEW YORK LAW

In re Reid (No. 8742, NY. State Commr, of Ed.,
decision dated 11/26173), Clearinghouse No.
9376.

This class action on behalf of an estimated
24,000 handicapped children irt New York City
was initially brought in federal court, but the
Second Circuit upheld the district court's absten-
tion from deciding the federal claims until state
claims were decided in state court. Reid v. Board
of Education, 453 F.2d 238 (2 Cir. 1971).
Plaintiffs then raised the state law claims in an
ad i nistrative proceeding before Ewald B.
Nyquist, Commissioner ot Education, State of
New York. In an opinion handed down on
November 26, 1973, the Commissioner provided
relief to a cloSS which includes all handicapped
ctodren in the City of New York "who are either
attending private or public schools or for whom
the respondents do not provide suitable educa-
tional facilities or programs." The Commissioner's
f indings are as follows:

"I find that a class appeal is properly
brought in this matter, in that there are admittedly
numerous children residing within the respondent
district whose educational needs aro not being
adequately served, as required by section 4404 of
the Education Law, which provides, in pail:

The board of education of each
school district fn which there are ten
or more handicapped children who can
be grouped homogeneously in the
same classroom for instructional par
poses shall establish such special
classes as may be necessary to provide
i-struction adapted to the mental at-
tainments of such children from their
fifth birthday until the end of the

73

ELB

school year during which they attain
their twenty-first birthday, or shall
contract with the board of education
of another school district, a boaro of
cooperative educational services or a
vocational education and extension
board for the education of such
children, under regulations to be estab-
lished by the commissioner of educa-
tion.

Parts 101, 200 and 203 of the Regulations of the
Commissioner of Education provide for implemen-
tation of this requirement,

"The Department's investigations have
shown several areas in which the respondents have
not carried out their obligations set forth in the
law and regulations. In particular, I find that the
following deficiencies have existed and continue to
exist:

1. Undue delays in examinations
and diagnostic procedures.

2. Failures to examine and
nose handicaps.

3. Failures to place h.indicapped
children in suitable program.

4. Failures to provide available
space and facilities for programs.

5. Children placed on home in-
struction in violation of the
purpose of home instruction.

6. Children placed on home in-

struction who did not receive
the equired how s of peisonal
instruction in accordance with
the regulations of the Com-
missioner r` Education.

7. Handicapped children expelled
from public school education for



medical reasons when such med-
ical reasons did not preclude
benefits from educational set-

tings.

Incomplete or conflicting cen-
sus data on the number of handi-
capped children residing in New
York City.
Inadequate means of informing
parents of the processes elated
to special education services, and
inadequate plans for parent in-
volvement in effective planning
and clecisionmaking regarding
their children.

10, S spensions of handicapped
children from classes without
adequate notice or provisions for
alternate educational services.

'"Nith regard to failures by the respondents
to examine and diagnose handicapped pupils, I

hove found that a 'Medical Discharge Register' has
been established by the respondents and used i3S a

substitute for providing services for children with
handicaps and discipline problems."

"Section 4404 of the Education Las clearly
expresses the public policy of this State mat all
handicapped children be provided with adequate
educational services. The respondents have, in
many instances, resorted to home instruction

Handicapped Children Challenge Quality of
Spedal Education

17.341 MeWilliarm s. Ne Cif, Board of Education
No: 21350-75 (N.Y. Sup. Ct. App. Dis., filed Jan. 21. 197M.
Petitioners represented h!) Dole Mechanic, Michael Dale, I he
1.egal Aid Societf . Juf ende Rights lbs ision. 189 Moniague
St.. Brainklsn. N.Y. 11201 1 Ilcre reported: Petition
(29pp. L 17,34213 Order to Shoss Cause Opp.). 17.342( Order

(211P-b 17.3421) Ordei (3rip.), 17.3421' Appellants* Brief
(30pp.).]

Pennoners. representing a class of "handicapped-
children assigned to "special classes" under the lunsdietion of
the Board ol Education of the Cats 01 New York. challenge the
quality of education they are reeeif mg, 1' oder N.Y.C.R.R.
§200 lid h a "special class- is defined as "a class containing
handicapped children who have been grouped together
Ilecause of similar education neeth for the purpose of being
provided a program of special education under the direction ol
a Npecialls trained teacher.-

instead of providing adequate classroom facilities
foc the handicapped."

"Respondents' failure to provide adequate
educational programs for handicapped pupils re-
sults in large part from their failure to provide
adequate physical facilities and staff for the
needed services. Again the law is clear that the
respondents must provide the required facilities
and staff or contract with private agencies in
accordance with paragraph b of subdivision 2 or
section 4404 of the Education Law.

As a result of these findings, the Com-
missioner issued an ordei directing the Board of
Education and the Chancellor to immediately
place all diagnosed handicapped students in public
school classes or private schools under contract
with the Board, to discontinue illegal suspensions
and use of the illegal "rnedical discharge register,"
to only use home instruction in accordance with
law, to cease home instruction as an alternative to
classroom education and to submit lists and plans
before February 1, 1974 on children on home
instruction, on elimination of waiting lists for

,diagnosis and placement, on meeting the needs of
all handicapped and on notifying parents and
interested persons, in a language they understand,
on available services for handicapped children.

16 Jnequajfly in Education at
pp.61-62.

Petitioners allege that special classes iii Nek fit,f
ire undelgoing substantial change, 1 he number of teachers

and para-prolessninals suir.irrg un the classes has been
sesurelf reduced. and :medlars Nersices such as speech and
hard-id-hearing 11 Japs an pskehotheraw) aro all Ma non-
existent. Despite the staff cuts iind lack (il ancillark sets ices,
The Hoard ol Education has receised a "sat-lance- Irom the
Commissioner of 1 ducation allosking to increase registers in
special classes to 20 percent over the maximum sties
established for special classes under state regulations
Petitioners claim that the stall-pupil ratio in special classes

exceeds that essential tor suitable education, thereby
%Miming state constitutional and statutory rights. I hes allege
that respondents' actions has e ignored established educational
standards and hake negaied the reason Im their segregahmi
trom the regular school classes: to reeeise indif :dual attention
suitable to their needs.
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STATE COURT ORDERS APPROPRIATE
EDUCATIONAL PROGRAMS FOR

RETARDED CHILDREN

Maryland Association for Retarded Children v.

State of Maryland (Equity No. 77676, decision
filed April 9, 1974).

The Maryland Circuit Court for Baltimore
County has ruled in Maryland Association tor
Retarded Children v. State of Maryland that
Article 59A and Sections 73, 99 arid 106D of
Article 77 of the Annotated Code of Maryland
requires the State and local education authorities

provide a free education to all persons
between the ages r five and twenty years, and this
includes children with handicaps, particularly men-
tally retarded children, regardless of how severely
and profoundly retaided they may be." The State
Court, hearing the case pursuant to the abstention
order of a three-judge federal court, held that
Article 77 requires local educational authorities to
&term 'f-10 -that the educational program provided
for a child is in fact an educational program and
that it is in fact an appropriate program for the
child."

The obligations referred to above can-
not be discharged by referral of a child
to another governmental authority or
to a nonpublic school or facility if no
opening in programs provided by such
other agency or school or facility are
available for the child and as a con-
sequence the child cannot be enrolled
but instead must wait on a waiting list
for an opening.
Home and hospital instruction is not
an appropriate long-term educational
arrangement for any child....Mental
retardation, however profound, is not
a "physical" condition ju-tifying refer-
ral to home and hospital instruction in
lieu of instruction in school.
The practice of sending children to
nonpublic schools without full funding
when the public schools are unable to
provide the chiid with a program is
unlawful. If the state fails to provide
full funding in any such case the local
board of educa.ion is obligated to do
so. When the public schools provide or
arrange for the education of a child in
a public institution the educational
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program must be made available with-
out charge to the child and his parents
or guardians. The state has an obliga-
tion under Article 59A and Article 23
of the Declaration of Rights to fund
institutional educational programs that
insure appropriate education, so that
there is no discrimination against
children in the institutions.

In addition, the Court ordered that all educational
programs, including state operated residential fa-
cilities, must meet accreditation standards to be
promulgated by the State Department of Educa-
tion, "The standards must be promulgated by
September 1, 1974 and compliance with the
standaids must be ef fected by September 1, 1975.
It is the primary obligation of the State of
Maryland to provide for such funding as may be
necessary to insure compliance with the appro-
priate tiandards."

All parties to the litigation agreed that all
children can be benefitted by some type of
program of service, no matter how severely re-
tarded. In' an Explanatory Memorandum of De-
cision filed April 9, 1974, Judge John E. Raine, Jr.
held that the "education" required to he provided
by state law must be broadly defined; "...educa-
tion is any plan or structured program admin-
istered by competent persons that is designed to
help individuals achieve their full potential....Every
type of training is at least a sub-category of
education." Under Maryland law, the Mental
Retardation Administration must assume responsi-
bility for 'appropriate educational programs where
the retardation is so severe that there is no
program available in the public school system.
Noting that the "chief reason why the State's
responsibility to the mentally retarded had not
been properly discharged is inadequate funding,-
Judge Raine concluded: "The main' thrust of the
'tierce will be to place joint responsibility on the

Mental Retardation Administration and the State
Department of Education for the education of the
mentally retarded, and to declare that the State of
Maryland has the obligation to provide the neces-
sary funding."

Plaintiff represented by Robert Plotkin,
NLADA National Law Office, 1601 Connecticut
Avenue, N.W., Washington, D.C. 20009: J. Snow-
den Stanley, Jr., 10 Light Street (17th Floor),
Baltimore, Maryland 21202; Albert S. Barr, III, 25
South Charles Street, Baltimore, Maryland 21202;
and Ralph J. Moore, Jr., 734 Fifteenth Street,
N.W., Washington, D.C. 20005.

17 Ine_ualit in Education at
pp. 6 -62.



!LcNeil v. Board_ of Education of Orandldwood, No.
L-17297-74, N.J. Superior Ct., Essex County, Amended Compl-int
(Clearinghouse No. 17,508)

Action by graduate of public school system alleging that he "demonstrated
a severe reading problem" upon entering the system in 1965, that he was "socially
promoted," and that he "never learned to read beyond a second grade level...."
The defendants are the board of education, the superintendent, two principals,
a social worker, three physicians, three psychologists, a learning disability
specialist, and other persons presently unknown. The complaint further alleges
that two of the physicians "negligently failed to properly examine, diagnose,
consult and treat the plaintiff's disability" and that the other defendants
"negligently, and in violation of statutory duties failed to properly identify,
classify, examine, diagnose, consult, treat and educate the plaintiff...." The
defendants have sought summary judgment based upon asserted non-compliance with
notice requirements of New Jersey's Tort Claims law.
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IV.E. Bilingual Cases

This section on bilingual cases is included for purposes of
analogy with inadequate programs for handicapped children. For
more detailed case discussion and other materials on bilingual
education, see Bilingual-Bicultural Education: A Handbook for
Attorne s _d Community Workers (December 1975) available from
the Center for Law and Education.
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IV.E.1. Lau v. Nichols

FEDERALLY FUNDED DISTRICTS MUST
PROVIDE SPECIAL LANGUAGE PROGRAMS FOR

NON-ENGLISH SPEAKING STUDENTS

Lau v. Nichols, 42 U.S. Law Wk. 4165 (January
21, 1974).

The United States Supreme Court has ruled
that San Francisco's failure to take affirmative
steps to meet the language difficulties of 1800
non-English speaking Chinese students constitutes
a violation of Title VI of the Civil Rights Act of
1964. The students had brought suit alleging
denials of Equal Protection and Due Process as
well as the statutory violation. The District Court
and Court of Appeals denied relief finding that the
students' language deficiencies were not caused by
the state and hence there was no constitutional
right to special language programs. The Supreme
Court reversed, finding that Title VI, which bars
discrimination in federally assisted programs, re-
quires affirmative steps to bring non-English speak-
ing students into the educational mainstream. The
Court said: "Basic English skills are at the very
core of what these public schools teach. Imposi-
tion of a requirement that, before a child can
effectively participate in the educational program,
he must already have acquired those basic skills is
to make a mockery of public education. We know
that those who do not understand English are
certain to find their classroom experiences wholly
incomprehensible and in no way meaningful."

The significance of the Lau case will not
become clear until there is some experience on a
dstrictbydistrict level. And at least two
tions in the Court's opinion may serve to diminish
its impact. By ruling on the statutory claim only,
the Court geared relief to school districts which
desire to receive federal funds. Some districts may
prefer to torego federal financial assistance rather
than enact a language program. Also, the Court
left open the kind of language program required.
Thus ef forts to secure high quality bilingual-
bicultural programs may still turn in many in,
stances upon negotiation.

6 Ine ual i
(March 1974

in Educa ion 58
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QUALITY BILINGUAL EDUCATION
THROUGH LAU?

The Supreme Court's decision in Lao v.

Nichols, 414_ bt _513, .94 S. Ct. 786 (7974)
has been widely greeted by advocates of bilingual
bicultural education as a landmark in the effort to
secure equal educational opportunity for non-
English speaking minority children. However, as
indicated in the note on Lau in Inequality in
Education, =16, March 1974 (p.58), the Court's
opnion was narrowly drawn. It left unanswered
some practical questions which are essential if

quality bilingual-bicultural education is to become
a reality.

The LaU decision rested on section 601 and
section 602 of the Civil Rights Act of 1964 and
the HEW regulations promulgated under that
section. Thus, on the narrowest construction, the
decision stands simply for the proposition that the
HEW guidelines involved were "entitled to great
weight" as the consistent and reasonable interpre
tation of the department charged with adminis
tering Tit) e VI. And while Title VI does provide a
weapon for plaintiff litigants, the limitations on
relief through the statute could have been avoided
had the Court ruled on the Equal Protection claim.

Administration and interpretation of the
Civil Rights Act at 1964 has, from its inception,
been subject to the bureaucratic and political
winds which blow at HEW. Actual enforcement of
Title VI through hearings and cut-offs has been the
exception, nNotiation seemingly endless. See, for
instance, Aclains v. Rkhardson, 460 F.2d 1159
(D.C. Cir. 1973). Lao v, Nichols does make cleat at
the Supreme Court level that individual plaintiffs
may sue to enforce the peivisions of Title V
witho.it wait'ing for HEW to act. On the other
hand, to the extent that the definition of discrim-
inotion for Title VI purposes is whatever HEW says



it is, then one must always be looking over its
shoulder to make certain that standards are not
changing. In view of its strong support for the
regulations involved in Lau (the United States
advanced the Title VI argument in the Supreme
Court), it seems very unlikely that HEW could or
would backtrack on the position that school
districts must "take affirmative steps to rectify
(thej language deficiency," 35 Fed. Reg, 11595
(1970). However, lawyers who seek to apply Title
VI to new situations, extending the current inter
pretations of the regulations, or who desire a

friendly court appearance by HEW may be disap-
pointed by the difficulty of obtaining swift and
progressive decision-making by the agency.

One reading of Lau may provide help in
dealing with some aspects of this problem, The
HEW regulations upheld by the Court were of two
varieties: broadly worded regulations which ampli-
fied the ban on discrimination in the use of federal
funds found in Title VI, and an interpretive
guideline specifically requiring affirmative steps to
correct language def iciencies of non-English
speaking students. The Court f irst quoted from the
more general language of 45 C,F.R. sec.

80.3(b)(1), 80.5(b) and 80.3(b)(2). For instance,
sec. 80.3(b)(1) wys that recipients of federal aid
may not "restrict an individual in any way in the
enjoyment of any advantage or privilege enjoyed
by others receiving any service, financial aid, or
other benefit under the program," nor may it
"utilize criteria or methods of administration
which have the effect of subjecting individuals to
discrimination," 80.3(b)(2). The Court concluded
that it " , seems obvious that the Chinese-
speaking minority receives less benefits than the
E ng lish,speaking majority from respondents'
school system which denies them a meaningful
opportunity to participate in the educational
program all earmarks of the discrimination
banned by the Regulations," The court then
describes the 1970 HEW guidelines which specifi
cally require off irmative language programs, 35 Fed,
Reg. 11595, The opinion can be read as applying
the broad antidiscrimination language of sec. 80,3
ff. directly to the foot situation of a large number
of non-English speaking children being function-
ally excluded from educational benefits. On this
reading the more specific 1970 clarifying guideline
material would not be essential to the decision and
thus it may be possible to press claims of

9 2

discrimination which are as yet uncovered by
specific HEW guidelines, Support for this reading
can be found in the separate opinion of Mr. Justice
Stewart, concurring in the result, who views the
1970 guidelir 5 as central to a finding of discrim-
ination.

Beyond the question of what kinds of
discriminatory activity are reached by Title VI lies
the harder issue of relief. Title VI prohibits
discrimination in federally assisted programs. It
does not, of course, require a local school district
to participate in these programs. Sorne districts,
particularly small rural districts which have a large
number of non-English speaking children and
receive a small amount of federal funds, may
decide (on cost or ideological grounds) to forego
federal funds rather than institute a language
program. Since the most likely source of federal
money in such districts is the Elementary and
Secondary Education Act's Title I or Title I Migrant
programs, the effect of a decision to give up
federal funding would be to deprive poor children
of whatever meager benefits they are already
getting from these programs. A second possibility
is that such districts will simply rewrite their Title
I applications to make correction of language
problems a goal of their Title I programs. This
would raise the critical and oifficult question of
the quality of programs required by Lau.

In larger districts (such as the San Francisco
district), the threat of a loss of federal funds is
likely to be a greater inducement for the initiation
of programs. Even here one should be careful to
argue that poor and minority students are not the
only ones to suffer the loss of federal fuods when
a school district is found to he practicing discrim-
motion in its school program. In Board of Public
Instruction of Taylor County, Florida v. Finch,
414 F.2d 1068 (5th Cir. 19691, the Court seemed
to limit the cut-off power of HEW to specific
federal grants infected with prohibited cliscrimina
tion rather than to all federal funds received by
the offending school dish ict, Although the issufl of
which federal funds may be cut-off was never
presented ui Lau, it would seem that the exclusion
of non-English speaking children from basic educa-
tional benef its must necessarily limit the ability of
such children to participate in all phases of public
school life in their district, The Fifth Circuit in
Taylor County did indicate that "ttlo say that a

program in a school is free from discrimination



because everyone in the school is at liberty to
partake of its benefits may or may not be a
tenable position," supra, 1079_ The burden should
be on school districts to show that the discrimina-
tion found in one federal program could have no
effect on the participation of minority students in
other federally assisted programs.

The problem of relief is not confined to the
cut-off issue. Hopefully most school districts will
comply with Lau rather than lose federal funding.
The real question is what kinds of language
programs will be required under Lau. Unfortu-
nately the decision itself is of little help. The
Court specifically eschews requiring any particular
type of program, stating that Ipletitioner asks
only that the Board of Education be directed to
apply its expertise to the problem and rectify the
situation:" For many minority students the
application of such -expertise" will yield programs
which have little to do with quality bilingual-
bicultural education. Since decades of discrimina-
tion (including failure to provide language instruc-
tion) have resulted in a disproportionately low
number of available minority teachers, many
districts will not be in a position to institute
meaningful programs. Furthermore, unrealistic cer=

tification qualifications also operate to exclude
potential minority teachers. The result, if districts
ar- to rely on their existing teaching staffs to
provide special language programs, may be a giant
hoax on non-English speaking children. From the
lawyer's perspective, however, that hoax may be
virtually unassailable in court.

For example, suppose a district adopts a
program entitled "Language Difficulty Correction
Program" which centers on a few of its Anglo
teachers receiving some extra training at a local
teachers' college. Suppose further that the district
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is able to write a program description in suitable
educational jargon and obtain the services of some
"educators" who will testify that this is a bona
fide program to help non-English speaking Oil-
dren. It is not certain that such a program would
fall short of the Lau requirements and it is highly
likely that most judges will not want to rule on
what constitutes the best method of teaching
non-English speaking children. Indeed the question
of teaching methodology is one which cot.-ts have
al-Nays sought to avoid. Thus advocates of bilin-
gual-bicultural education may want to have a firm
idea as to what kinds of programs they can secure
from a local district before they move forward and
demand relief under Lau. (It is possible, of course,
that HEW may issue further interpretative guide-
lines which specifically require teaching of all
courses in the child's home language, interested
persons might do well to write the Office for Civil
Rights and urge the adoption of strong regulations
on this question.)

Finally, Lau may provide some direction for
other kinds of education cases in its use of state
education statutes and policies as relevant to a
finding of unequal treatment The Court reviewed
the California statutes which mandated proficien-
cy in English as state policy and concluded that:
"Under these state-imposed standards there is no
equality of treatment merely by providing stu-
dents with the same facilities, textbooks, teachers,
and curriculum: for students who do not under-
stand English are effectively foreclosed from any
meaningful education." Undoubtedly other acts of
discrimination may be cast in terms of effective
foreclosure from the purposes of the state's
education statutes and policies and u,;e of such
state materials may be helpful in obtai ling relief
under Title VI.
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W.F. Failure to Teach Basic Academic
Skills in Regular classes: Peter Doe

DAMAGE ACTION BY ILLITERATE
HIGH SCHOOL GRADUATE

DISMISSED

Doe v. San Francisco Unified School District No_
653-312, Cal. Super. (1974)

Without a written opinion, the State Su-
perior Court on November 14, 1974 dismissed
Peter Doe v. San Francisco Unified School Dis-
trict, a damage action charging the public school
district with negligence and educational malprac-
tice in graduating an illiterate high school student.
The court sustained the demurrer filed by the
defendants which argued that the public school
district was immune from tort liability for the
negligent or tortious conduct of employees with
respect to 'academic' subjects. The school district
argued that its tort liability was limited to the
protection of students from physical harm and
that to extend tort liability to negligent teaching
in areas such as reading would render public
education economically unfeasible_ The district
argued that the charges that the school district
violated various statutory duties in their operation
of the public schools, if true, did not give rise to a
liability in damages for such violations. They
further argued that an intc;cst in learning to read
was not cognizable under tort law_ Finally, the
district argued that it owed no duty
individual students to teach them to read
any other particular subject_

From 19 Ine-uali

to any
or learn

in Education
(Feb. 1975 at 57=58.

In response, the plaintiff asserted that the
school district, by compelling students to attend
school under the State's compulsory attendance
laws, had assumed the duty to exercise reasonable
care in teaching and that a breach of the duty to
exercise reasonable care was actionable. The argu-
ment was also made that the California govern-
mental tort liability for educational negligence and
without a specific exemption, defendant's claim of
immunity was invalid. Plaintiff also argued that
violation of mandatory duties under the Education
Code gave rise to action in damages under specific
California statutes and that a student's interest in
learning how to readan expectancywas an
interest cognizable under tort law.

Finally, the plaintiff argued that the action
did not claim that the school district had an
absolute duty to teach the plaintiff how to read,
but, rather, it had a duty to exercise reasonable
care in discharging its functions and the district
and its employees had failed to observe an
appropriate standard of care with respect to the
plaintiff. Since the action was based upon the
notion of faultnegligencerather than strict lia-
bility, plaintiff asserted that defendant's claim of
bankrupting the school system by actions from
non-learners were rneritless.

An appeal of the dismissal has been filed
with the California Court of Appeals.

Susanne Martinei-----
Susanne Martinez is a Staff Attorney at the Youth
Law Center, San Francisco.

See also Stephan Sugarman, "Accountability through the Courts," 82 School Review
233 (February 1974); Gershon Ratner, "Remedying Failure to Teach Bas c Skills,'
17 Lie ualit in_ Education 15 (June 1974); Mavid Abel, "Can a Student Sue the
Schools for Educational Malpractice'?" 44 Harsrard Educa onal F-v. 416 (Nov. 1974) .
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V. Tracking



V.C.6. Other Cases ChalJenging AbIlIty Grouping Practices

McNe.i v. Tate Coun ch.Dist., 508 F.2d 1017 (C.A. 5, 1975)

Challenge to classroom segregation in Tate County =Nississippi
system resulting from placement based on teacher evaluation of past
performance, a method used for ten years. The three elementary schools
(grades 1-6) had from one to four all-black sections and there were a
few all-white sections in advanced grades. While approving this scheme,
the district court found that "[i]t might well be that the segregated
classrooms exist 'because the black child has not had the advantages which
the wldte child has had.' (1019) RnsI: (1) "[T]he
court must assay the present district plan of student assignment which
results in racial segregation with a punctilious care, to see that it
does not result in perpetuating the effects of past discrimination.
Certainly educators are in a better positIon than courts to appreciate the
educational advantages or disadvantages of such a system in a particular
school or district. School districts ought to be, and are, free to use such
grouping whenever it does not have a racIally discriminatory effect. IL it
does cause segregation, whether in classrooms or In schools, ability grouping
may nevertheless be permitted in an otherwise unitary system if the school
district can demonstrate that its assignment method is aot based on the present
results of past sregation or wIll remedy such results through better
educational opportunities." (1020) (2) Case reversed and remanded for
system to have opportunity to meet its evidentiary burden or submIt another plan.
(1021) (3) A 1ega1Py adequate plan should be effective as of Septembet, 1975
(1021)

ELB

Morales v. Shannon, 516 F.2d 411 (C.A. 5, 1975)

Action involving several forms of alleged discrimination against Mexican-
Americans in Uvalde, Texas system. Rulig: (1) The district court's findingof no segregative intent in the assignment of elementary pupils is clearly
erroneous. The court refers to the fact that "as early as 1907, there was a'Mexican School' in the system," a pattern of segregatory construction, and
adoption of a selective neIghborhood school policy (the "neighborhood assignment
system froze the Mexican-AmerIcan students nro the Robb and Anthen Schools,"
but students in rural areas were given free choice and white students made
segregatory choIces). (p. 413) (2) Under the system's ability grouping program,
there Is dlsproportionate placement of Mexican-AmerIcan students in lower groups
(e.g, in grade seven, 10 of 144 whIte and 86 of 235 MexicanAmerIcan students
are 1n the low group). "fTJhe statistical results...arc not so abnormal...as to
justify an Inference of discrimination. The record shs no more than the use
of a non-discriminatory teaching practice or technique, a matter whjch is
reserved to educators...." (p. 414) (3) The asserted need for b11ngua1-



bicultural education "again may involve a teaching technique. Reciting the
system's progress in establishing programs, the court remands to the district
court "for further consideration there on a fresh record...." The court notes
that "[ijt is now an unlawful educational practice to fail to take appropriate
action to overcome language barriers. See 11204(f) of the Equal Educational
Opportunity Act of 1974 [20 U.S.C. C.703(f)j..,." (pp. 414-15)

ELS

1.
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Lora v Board of Education of the Cit of New York, C.A. No.
E.D.N.Y Complaint (Clearinghouse #15768A)

Class action challenging New York's system of "special day schools"
for the "socially maladjusted and emotionally disturbed." The 18 scheols in
the program educate 2700 students, 92% of whom are members of minority groups
(only 59.8% of total enrollment is minority). Under system policy, students
transferred to the "special...schools" are to have a higher intelligence than
the maximum for students classified as mentally retarded, and histories of
repeated and serious disruptive behavior, truancy, and failure to respond
to intensive efforts by the hove school to aid them. The complaint challenges,
based upon the federal Constitution, many aspects of the special school
prograreincluding the following; racial and sexual segregation; transfers with-
out prior due process hearings and often based on consent which is "coerced"
or resulting from misinformation; diluted educational programs; frequent
illegal searches; and corporal punishment.

ELB

Note: Desegregation cases often involve the legality of ability grouping
practices which have a segregative effect. See Hart v. CommugiAyLIhRL
Board, 512 F.2d 37 (2 Cir., 1975); Hernandez v._Stockton_Un._Sch. Dist.,
No. 101016 (Superior Ct. of San Joaquin County, 10/1/75) (Clearinghouse
Review 117805); ylyil_yfointe_CLIPAOAI:Lali., 505 F.2d 633
(5 Cir. 1974); Morales v. Shannon, 516 F.2d 411 (5 Cir. 1975); Boykins
v Fair ield Ed. of Educ., 457 F.2d 1091, 1097 (5 Cir. 1972) (vocational
courses ); Co eland v. _Sch._Bd._ ofjortsmouth, Va, 464 F.2d 932 (4 Cir.
1972) (special schools for students with learning problems).

See also Berk an !J_Ay, and Vorchheimer cases summarized at II.A.A.3.
!Liza.

The Supreme Court in Goss_ v. 1.opez, 95 S.Ct. 729 (1975), held that some
kind of procedural protection must, absent extraordinary circumstances, pre-
cede a suspension irrespective of its length. The Court's rationale was based
in large part on the need to minimize the risk of error in decision making that
may have serious consequences for the student. In a dissenting opinion joined
by Chief Justice Burger and Justices Blackmun and Rehnquist, Justice Powell
expressed a fear that the ruling "appears to sweep within the protected interest
in education" numerous decisions in the educational process including "whether
[the student] should be placed in a 'general' 'vocational', or 'college-pre-
paratory' track." 95 S.Ct. at 747-48.

For general discussion of tracking, see D. Kirp, "Schools as Sorters: The
Constitutional and Policy Implications of Student Classification," 121 U.Pa.L.
Rev. 705 (1973); M. McClung, "School Classification: Some Legal Approaches to
Labels," 14 Inecation 17 (July 1973); M. Sorgen, "Testing and
Tracking in Public Schools," 24 Hasting_s_. 1129 (April 1973).

See Washin ton v. Davis, 44 L.W. 4789 (June 8, 1976), summarized at
111.B.2 stIRE, for recent Supreme Court decision on testing.
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VI. Federal Law



VI. Federal Law

Introduction

Many of the problem areas addressed in these materi ls, such
as exclusion, misclassification, inadoquate programs and,other
kinds of discrimination based on race, sex and handicap, are now
bethg addressed to some extent in federal statutes and regulations.
This new part on federal law includes sections on (A) The Rehabil-
itation Act of 1973, (B) The Education Amendments of 1974, (C) The
H.E.W. Memorandum on Discrimination in Special Education Programs,
(D) The Education for All Handicapped Children Act of 1975, and
(E) Other Federal Statutes. Federal law dealing with sex discrim-
ination and student records are set forth above at II.A.A. and
III.D.5 & 6 respectively.

Sect on 504 of the Rehabilitltion Act of 1973 prohib dis-
crimination on the basis of handicap, using language almost iden-
tical to section 601 of Title VI of the Civil Rights Act of 1964
prohibiting racial discrimination and section 901 of Title IX of
the Education Amendments of 1972 prohibiting sex discrimination.
Part VI.A. infra includes interpretation and application of the
Rehabilitation Act by federal courts in two cases. H.E.W. will
provide further clarification of the Act's non-discrimination

clause in forthcoming regulations.

Federal financial assistance under "The Education of the

Handicapped Amendments clf 1974," 20 U.S.C. Sec. 1413, VI.B. infra,
is conditioned upon each State submitting a plan meeting specific
requirements designed to assure an appropri te education for all
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handicapped children. These requirements include a full services

goal, due process hearings, non-discriminatory tes_ ng and eval-

uation, and "mainstreaming" provisions. Parents and other persons

interested in enforcing this Act and their state's plan can find

useful information in a document titled "How to Look at Your

State's Plan for Educating Handicapped Children," available fr

The Children's Defense Fund, 1520 New Hampshire Avenue, N.W.-

Washington D.C. 20036.

The H.E.W. Memorandum on Discrimination in Special Education

Programs, VI.C. infra, specifies practices which may constitute

a violation of Title VI or Title IX (mentioned above) where there

is an adverse impact on children of one or more racial or national

origin groups or on children of one sex. The standards set forth

in paragraph 2 a-e of the Memorandum are almost a word-for-word

recitation of 20 U.S.C. 1413(a) (13), and as such apply to all

handicapped school children regardless of whether they aie subject

to racial or sexual discrimination. The Memorandum notes: "Some

of the pracaces which may constitute a violation of Title VI or

Title IX may also violate Section 504 of the Rehabilitation Act

of 1973 (codified as 29 U.S.C. sec. 7941 . which prohibits

discrimination on the basis of handicap; and other practices not

addressed by this memorandum and not currently prohibited by Title

VI or Title IX may be prohibited by that Section." The Office of

Civil Rights states in conclusion that "School districts have a

continuing responsibility to abide by this memorandum.

The Edu,ation of Al_ Handicapped Children Act of 1975 VI.D.

infra, which passed Congress with only fourteen dissenting votes,

could become one of the most extensive federal educational pro-

grams since it authorizes funding to begin at $387 million in the

1977-78 school year and to rise to $3.1 Lillion by 1982. Tjle Act

provides further legal rights for handicapped school children

such as the right to an individualized educational plan developed
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in consultation with the parents. It places special emphasis on
each state finding handicapped children not now being served by
the schools and giving them preference, along with the most severe-
ly handicapped., in the expenditure of federal funds. Presideht
Ford reluctantly signed the Act on December 2, 1975, but stated
that he will try to amend it later because the A-t (1) "falsely
rais[es] the expectations of the groups effected by claiming
authorization levels which are excessive and unrealistic," and
(2) contains complex administrative requirements channeling tax
dollars into administrative paperwork rather than educational
programs.

The federal law summarized above provides welcome assistance
to those interested in minimizing discriminatory classification
of school children. It also poses some new problems since federal
statutes and regulations, like other laws, are not self-implement-
ing. Lawyers sometimes have to sue federal agencies to secure
regulations necessary to implement the new federal rights, as
noted at VI.A. infra and exemplified by American Council for the
Blind v. Mathews at III.D.6 supra. Also, even when regulations
have been promulgated, lawyers may sometimes find federal admin-
istrative enforcement too slow to protect their clients' interests,
and thus may prefer to seek enforcement directly through the fed-
eral courts. See note at VI.A. infra.
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VIA The Rehabilitation Act of 1973
Section 504 of the Rehabilitation Act of 1973 (Public

93-112) includes the following non-discrimination clause:

No otherwise qualified handicapped individual
in the United States as defined in section 706(6)
of this title, shall, solely by reason of his
handicap, be excluded from the participation
in, be denied the benefits of, or be subjected
to discrimination under any program or activity
receiving Federal financial assistance.

29 U.S.C. sec. 794

As virtually all publi_ school programs in the United States re-
ceive Federal financial assistance, they are precluded under this
Act from discriminating against handicapped persons. See RISAC,
VI.A.2 infra. Cf. Bd. of Pub. Instruction of Ta lor_County v.

Finch, 414 F.2d 1068 (5 Cir. 1969).

When the Rehabilitation Act was being considered by the
United States House of Representatives, Representative Vanik

(D. Ohio) made clear that the Act's non-discrimination clause was
intended to have the same purpose as would have been served by in-

corporating handicapped persons in the Civil Rights Act of 1964.

See Congressional_Record, vol.119, March 8, 1973, H 1531. Unlike

section 601 of Title VI of the Civil Rights Act of 1964 (and

section 901 of Title IX of the Education Amendments of 1972 pro-

hibiting sex discrimination), however, the Secretary of H.E.W.

has noted the greater complexity of enforcing non-discrimination

on the basis of handicap. "Handicapped persons may require dif-

ferent treatment in order to be afforded,equal access to federally

assisted programs and activities, and identical treatment may, in
fact, constitute discrimination." 41 Federal Register 20296,
May 17, 1976.

After suit was filed in federal court against H.E.W.

failure to promulgate regulations for enforcement of the Re-
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habilitation Act's non-discrimination clause (see Education Dail
p.3, April 19, 1976), H.E.W. issued a "Notice of Proposed Rule-
Making" for non-discrimination on the basis of handicap. See 41
Federal_Re ister 20296, May 17, 1976. Even when final regulations
are promulgated, however, H.E.W. often moves very slowly in inves-
tigating complaints and making determinations to withhold federal
funds, and lawyers may find it more advantageous to seek enforce-
ment directly through the federal courts.

Precedent under Title Vi of the Civil Rights Act of 1964,
42 U.S.C. 2000d, should enable handicapped individuals subjected
to discrimination by public schools and other recipients of fed-
eral assistance to enforce non-discrimination under the Rehabili-
tation Act in federal courts. Cf. Lau v. Nichols, 94 S.Ct. 786_
(1974); Lemon_v._Bossier.Parish .School Board, 240 F. Supp. 709
(D.C.La. 1965), aff'd 370 F.2d 847 (5 Cir. 1967), cert. denied
388 U.S. 911 (1967).

Handicapped persons have already taken their claims under
the Rehabilitation Act directly to the federal courts, as illus-
trated by the NCARC1 RISAC and Hairston cases discussed below.
Amending complaints in pending actions, as in the NCARC case at
VI.A.1 infra, should substantially reduce the risk of abstention
by federal courts in such cases.

The RISAC opinion at VI.A.2 infra emphasizes the br ad defi-
nition of "handicapped individual" set forth in the last sentence
of section 706(6). The RISAC court also holds that "the statute_ _
should be applied to correct discriminatory practices in any
federally assisted program regardless of whether it is a vocation-
al rehabilitation program or not."

t
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The importance of the Rehabilitation Act for handicapped

school children is illustrated by Judge Hall's first conclusion of

law in Hairston V. Drosick: "The exclusion of a minimally handi-

capped child from a regular public classroom situation without a

bona fide educational reason is in violation of Title V of Public

Law 93-112, 'The Rehabilitation Act of 1973,' 29 U.S.C. sec. 794.

The federal statute proscribes discrimination against handicapped

individuals in any program receiving federal financial assistance.

To deny to a handicapped child access to a regular public school

classroom in receipt of federal financial assistance without com-

pelling educational justification constitutes discrimination and

a denial of the benefits of such program in violation of the stat-

ute. School officials must make every effort to include such

children within the regular public classroom situation, even at
great expense." The Hairston case is summarized at VI.A.3 infra.

The Rehabilitation Act is described as: "An Act to replace

the Vocational Rehabilitation Act, to extend and revise the autho-

rization of grants to States for vocational rehabilitation services,

with special emphasis on services to those with the most severe

handicaps, to expand special Federal responsibilities and research

and training programs with respect to handicapped individuals, to

establish special responsibilities in the Secretary of Health, Ed-

ucation, and Welfare for coordination of all programs with respect

to handicapped individuals within the Department of Health, Edu-

cation and Welfare, and for other purposes." For complete provi-

sions of this Act, see 29 U.S.C. sec. 701 et seq. For legisla-

tive history and purpose of Act, see 1973 U.S. Code Cong. and Adm.

News, 93rd Congress, pp. 2076-2143.
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NIZA.R.C.RnotharitclAilmaruiCornplaint

IN THE UNITED STATES DISTRICT COURT FOR THE

EASTERN DISTRICT OF NORTH CAROLINA

RALEIGH DIVISION

CIVIL ACTION NO. 3050

NORTH CAROLINA ASSOCIATION
FOR RETARDED CHILDREN, et al,

Plaintiffs

VS.

STATE OF NORTH CAROLINA, et al )

Defendants

UNITED STATES OF AMERICA
Amicus Curiae )

MOTION TO AMEND AMENDED
COMPLAINT

The pia ntiffs do hereby move the Court for an Order
allowing them to amend the Amended Comp aint in this act on as
follows:

1. By deleting paragraph 1 of the section of the
Amended Complaint designated as Complaint Jurisdiction and in-
serting in lieu thereof the following:

The jurisdiction of the Court is invoked under
Title 28 U.S.C. 5 1343, 42 U.S.C. 6 1983 and Title 23 U.S.C. 6
2201-2202 and P.L. 93-112 of the 93rd Congress H.R. 8070 effective
September 26, 1973 cited as the "Rehabilitation Act of 1973",
including Section 504 of said Act, this being an action for de-
claratory judgment and permanent injunctive relief to redress the
deprivation under color of state laws of rights, privileges and

and immunities secured to plaintiffs by the Constitution and laws
of the United States.

2. By adding Count XI as folio s:

Count XI
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63. That the defendants r:-e d 3eiiminatinq against

retarded children in violation of l'.1" 93-112 of the 93rd Congress

H.R. 8070 effective September 26, 1973 cited as th "Rehabilita-

tion Act of 1973" by excluding and denying retarded children, in-

cluding the plaintiffs, because of their handicaps, from partici-

pation under programs of activities receivina Federal financial

assistance.

64. That the defenaants are specifically in violation

of Section 304 of the aforesaid "Rehabilitation Act of 1973" which

prohibits discrimination against handicapped persons, including

mentally retarded in any program or activity receiving Federal

financial assistance.

3. By adding to Paragraph 4 of the orayer as follows:

(h) from violation of P.L. 93-112 of the 93rd Con-

gress H.R. 8070 cited as the "Rehabiliation Act of 1973", in-

cludi-g Section 504 of said Act.

This the 13th day of February, 1974.

BY:

BLANCHARD, TUCKER, DENSON'& CLINE

Irvin B._ Tucker, Jr.
Attorneys for Plaintiffs
P.O. Drawer 30
Raleigh, North Carolina 27602
Telephon (919) 828-4357

Note: Section 504 of P.L. 93-112 has now been codified as
29 U.S.C. Sec. 794. For summary of NCARC complaint, see page
145 of Classification Materials, 1973 reVised ed.
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VI.A.2 RISAC interpretation of Rehabilitation Act's N n-
Discrimination Clause

-NITED STATES DISTRICT COURT

FOR THE DISTRICT OF RHODE ISLAND

RHODE ISLAND SOCIETY FOR
AUTISTIC CHILDREN, et al

V. C.A. lc 5081

BOARD OF REGENTS FOR
EDUCATION FOR THE STATE
OF RHODE ISLAND, et al

MEMORAND AND OPINION

We turn now to defendan s' once again belated contention,

in view of their stipulation of December 1974, that 29 U.S.C.

sec. 794 has no applicability to the instant case.

29 U.S.C. sec. 794 provides that:

"No otherwise qualified handicapped in-
dividual in the United States as defined
in section 706(6) of this title, shall,
solely by reas, of his handicap, be ex-
cluded from th(. ?articipation in, be denied
the benefits of, or be subjected to dis-
crimination under any program or activity
receiving Federal financial assistance."

The defendants contend that this statute does not apply to

the education of handicapped children but only to vocatir-11 re-

habilitation programs which enhance the handicapped individual's

employability. I note that it is hard to perceive a bright-line

distinction between these two concepts. This argument is pred-
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icated upon the fact that the statute relies on sec. 706(6) for
its definition of a handicapped Person and that sec. 794 is codi-
fied in Chapter 16 entitled "Vocational and Rehabilitative Ser-
vices" of Title 29 (Labor) of the United States Code.

Analysis of sec. 706(6) belies defendants' position. De-
fendants rely upon that portion of sec. 706(6) which provides:

"The term'handicapped individual'
means may individual who (A) has a
physical or mental disability which
for such individual constitutes or
results in a substantial handicap
to employment and (B) can reasonably
be expected to benefit in terms of
employability from vocational rehabi3-
itation services provided pursuant
to subchapters 1-and III of this
chapter."

HowPver sec. 794 is not a part of either subchapters I or III but
rather it is located in subchapter V to which sec. 706(6) provides
a much broader definition. Thus, the appropriate definition of

"handicapped individual" is found in the last sentence of sec.
706(6) which states:

"For the purposes of subchapters IV
and V of this chapter, such term
means any person who (A) has a phys-
ical or mental impairment which,sUb-
stantially limits one or more of such
person's major life activities, (B)
has a record of such an impairment,
or (C) is regarded as having such im-
pairment.

This definition makes no mention of employability or voca-
tional rehabilitation. Further, the clear language of the stattfte

states that discrimination against handicapped persons is pro-

hibited in "any program or activity receiving Federal financial
assistance. Therefore, this Court concludes that the broad
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definition of handicapped individual and the lack of any limiting

language in sec. 794 indicates, contrary to defendants' analysis,

that the statute should be applied to correct discriminatory

practices in any federally assisted program regardless of whether
it is a vocational rehabilitation ptogram or not. This Court is

guided in making this analysis "by the familiar canon of statutory

construction that remedial legislation should be construed broadly
to effectuate its purposes." TEllmeninat-IL., 389 U.S. 332,
336 (1967). Cf. Sen. Rep. No. 93-318, 1973 U.S. Code Congressio-

nal and Administrative New- 93d Congress, 1st Session, 2076,

2123, 2143 (1974).

A review of plaintiffs' oretriAl memorandum reveals at the

least the enormous complexities of the factual issues involved

and their assertion that federal monetary support of Rhode island

educational programs is very broad. These factors, when analyzed

in conjunction with the broad languAge of the Supreme Court's de-

cision in Lau v. Nichols, 414 U.S. 563 (1974), interpreting an

analog to 29 U.S.C. see, 794, lead the Court to conclude that

virtually all the evidence which plaintiffs can be expected to

present on any other issue, statutory or constitutional, is also

evidence relating to plaint ffs' claim that sec. 794 has been
violated. .)

Note: See 1V.C. supra for summary of RISAC case.
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VIA 3. Hairston V. Drosick

Hairston V. Drosick, C.A. No. 75-0691CH, S.D.W.Va., Memorandum
and Order, 1/14/76 (Clearinghouse No. 17,504)

Challenge based upon the Rehabilitation Act of 1973, 20 U.S.C. 794, andprocedural due process safeguards to exclusion of mentally competent student with
spina bifida (inability to control bowels and minor limp) from regular class in
system receiving federal financial assistance. The system, unwilling to admit
the student to regular class without her mother's intermittent presence which
was not possible, offered homebound instruction, or placement in a class for
physically handicapped students (not complying with state regulations in a number
of respects). Many other spina bifida students in the state attend regular classes
Rulings: (1) "A major goal of the educational process is the socialization process
that takes place in the regular classroom, with the resulting capability to inter-
act in a social way with one's peers. It is therefore imperative that every child
receive an education with hig or her peers insofar as it is at all possible."
(4em. Op., p. 6) (2) "The exclusion of a minimally handicapped child from a
regular public classroom situation without a bonafide educational reason is in
violation of...[29 U.S.C. 794]." There must be a "compelling educational justifi-
cation" to deny a handicapped student access to a regular class. Systems must
make "every effort" to include these students in regular classes "even at great
expense...." (p. 8) (3) The exclusion of the minor plaintiff from the regular
class without notice and hearing_denied procedural due process. Due process safe-
guards may be complied with by satisfying the West Virginia regulations adopted
pursuant to 20 U.S.C. 1413(a)(13). These regulations provide for full notice,
and an extensive hearing before an impartial person. (pp. 8-10) (4)The defendants
shall readmit the student to class and any proposed exclusion shall be reviewed
by the court before it is effective.
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VI.B. Federal Assistance to States for
Education of Handicapped Children

20 U.S.c. Sec. 1413 (part of Pub. L. 93-380, Education
Amendments of 1974)

§ 1413. State plansSubmiesion to Commissioner; requirements
(a) Any State which desires to receive grants under this subchapter

shall submit to the Commissioner through its State educational agency
a State plan (not part of any other plan) in such detail as the Commis-
eloner deems necessary. Such State plan shall

(I) set forth such policies and procedures as will provide =Bs-
factory assurance that funds paid to the State under this subchapter
will be expended (A) either directly or through individual, or come
binations of. local educational agencies, solely to initiate, expand, or
improve programs and projects, hided:rig preschool programs and
projects, (i) which are designed to meet the special educational and
related needs of handicapped children throughout the State. and (ii)
which are of a ifficient size, scope, and quality (taking into consider-
ation the special educational needs of sueh children) as to give rea-
sonable promise of substantial progress toward meeting those needs.
and (B) for the proper and efficient administration of the State
plan (including State leadership activities and consultative serv-
ices), and for planning on the State and local level: Provided, That
the amount expended for such administration and planning shall not
exceed 5 per centurn of the amount allotted to the State for any
fiscal year or $200,000 ($25,000 in the case of Guam, American
Samoa, the Virgin Islands, and the Trust Territory of the Pacific Is-
lands), whichever is greater;

e inttio r"uoe for text of (2) to (9)1
t ) provIde satisfactory assurance that effective procedures will

be adopted for aceuiring and disseminating to teachers of, and ad-
ministrators of programs for. handicapped children significant in-
formation derived front educational research, demonstratiou. anti
siruilar projects, and for adopting, where appropriate, promising
educational practices dei eloped through such projects;

( 11 ) contain a statement of policies and procedures which will
be (Iesigued to insure that all education programs for the handicap-
ped in the State will he properly coordinated by the persons in
charge of special education prograrns for handicapped children le
the State educational agency;

(12) (A) establish a goal of providing full educational oppor-
tunities to all .handicappecl children, and (II) provide for a procedure
Iii ;IF,IJ re that Nettle expended under this subchapter are used to ac-
eomnlish the gonl set forth in (A) of this paragraph and priority in
the utilizal inn of funds under this subchapter will be given to le.ndi-
rapped children who are not receiving an education; and

(13) provide procedures for insuring that handicapped children
and !heir parents or guardians are guaranteed procedural safeguards
in decisions regarding identification. evaluation and educational
placement of handicapped Cildren including, but not limited to (A)

At prior notice to parents-7)r guardians of the-child when the local
or S.ate educational agency proposes to change the eduCational place-
meet (If the child. (ii) an opportunity fen The parents or guardians
to obtain an impartial due process hearing. examine all relevant rec-
ords tvith rek:pect to the. classification or educational placement of
the child, and obtain an independent educational evaluation of the
child. (iii) p..-ocedures to protect the rights of the child when the
earePts or guardians are not known. unavailable, ar the Child is a
ward ui the SIate including the aseigmnent of an individual (not
to be an emalovee of the State or local educational agency involved
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In the education or care of children) to act as a surrogate ter the
parents or guardians, and (iv) provision to insure that the decisions
rendered In the Impurtial due process hearing rebuired by this para-
graph shall be binding on all Parties subject only to (*Propriety 41-
nanistrative or judicial appeal; and (13) procedures tG insure tha':.
to the maximum extent appropriate. handicapped children, including
children in public or private institutions or other care facilities, are
educated with childrn who are not handicaPPed, and tiial sl"-alaf
elo.ses, separate schooling, nr other removal of handicapped chiltin
from the regular education environment occurs mily when the nal w
or severity ol the handicap Is euch that education In regular clas-!es
with the use of supplement()ry aids and services cahnot he achiet otl
;t!isfactorily; and (C) procedures to insure the testing and evali.4-

Jon materials and procedures utilized for Me purposes of classified-
Hun an(I placement of handicapped children will be selected and ad-
ministered se) as not to he racially or culturally discrimilialor),.

Amendment of Stott- OM effective dete
(1) Any State which desires to- receive a grant under thls sub-

chapter for any fiscal year beginning after June 30, 1975, shall submit
to the Commissioner for approval not later than one year after Aui.e.lsi
21, 1974, through its State educational agncy an amendment to the State
plan required under subsection la) of this section, seiting forth in dotail
Ile-, policies and proceduree which the State will undertake in order to
assure that

(A) all children residing in the State who arc handicapped rega
less of the severity of their handicap and who are in need of special
education and related cervices are identiflelL located, and evaluated,
including a practical method of determining which children are cur-
rently receiviag needed special education and related services and
which children are net earrently receiving needed special education
and related services;

ill) policies and procedures will be established in accordance with
detailed criteria prescribed by the Commissioner to protect the con-
fidentiality of Such data aud information by the Stale;

(C) there is established (1) a goat of providing full educational
opportunities to all handicapped children, ((t) a detailed thnetable
fur accomplishing such a goal, and (iii) a description of the kind
and number of facilities, personnel, and services necessary through-
out the State to meet such a goal; and

(D) the amendment submitted by the State pursuant to this sub-
section shall he available to parents and other members of the gen-
eral public at least thirty days prior to the date of submission of
the amendment to the Commissioner.

For the purpose of this subchapter, any amendment to the State plan 're-
quired by this subsection and approved by the Commisstoner shall be
considered, after .1une 30, 1975, as a required portion of the State plan.

(2) The requirement of paragraph (1) of this subsection shall not
ho effective with respect to any fiscal year in which the aggregate of the
amounts allotted to the States for this subchapter for that fiscal year Is
less than ;45,000,000.

[Omitted are se :ions (c),(d) and (e) providing for public
comment on the State plan prior to approval by the U.S.
Commissioner of Education, procedures for disapproval of
the plan and termination of funding by the Commissioner,
and procedures for judicial review of action taken by the
Commissioner.]

Note: As of October 1, 1977, the provisions set forth above
will be amended by the "Education for All Handicapped
Children Act of 1975," P.L. 94-142, summarized at VI.D.
infra. The new provisions are designed to retain, and
in many cases strengthen, important advances made in the
Education Amendments of 1974.
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Assistance to States for Education of Handicapped_Children,
40 Fed. Reg. 18998 (1975), 45 C.F.R. 121a.

The Commissioner of Education has submitted to Congress regulations
and guidelines governing federal assistance to states for the education of
handicapped children udner Part B of the Education of du Handicapped Act
(Title VI of Pub.L. 91-230; 20 U.S.C. 1411-1414).

Note: A pamphlet titled "How to Look at Your State's Plans for
Educating Handicapped Children," (1975 pp.22) which
describes the Education of the Handicapped Act, state
and local responsibilities under this law, and how p&rents
can get involved in protecting the rights of their chil-
dren under this law is available from the Children's

.,Difense Fund, Washington Research Project Inc., 1520 New
Hampshire Ave., N.W., Washington, D.C. 20006.
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VI.C. HEW Memorandum on Discrimination
'n Special Education Programs

DEPARTMENT OF HEALTK EDUCATION, AND WELFARE
OFFICE OF THE SECRETARY

WASHINGTON. r3.c 2020$

AUGUST 1975

.11DDRANDUM FOR CIFIEF STATE SCHOOL OFFICERS
AND LOCAL SCHOU., DISTRICT SUPERINIENDENTS

SUBJECT: Identification of Discrimination in the Assignment of Children
to Special Education Programs

Title VT of the Civil Rights Act 1964 and the Departmental Re ation
(45 CFR. Part 80) prowl ated thereunder require that there be no discri-
mination on the basis o_ race, color, or national origin in the operation
of any programs benefiting fran FedPral finmcial assistance. Similarly,
Title a of the Education Amendments of 1972 prohibits discrimLnation on
the basis of sex in education programs or activities benefiting from
Federal financial assistance.

Compliance reviews conducted by the Office for Civil Rights have revealed
a number of CCU= practices which have the effect of denying equality of
educational opportunity on the basis of race, color, national origin, or
sex in the assignment of children to special education programs.

As used herein, the tenm "special education programs" refers to arty c
or instructional program operated by a State or local education agency to
meet the needs of children with any mental, physical, or emotional occep-
tionality including, but not limited to, children who are mentally retarded,
Lfted and talented, emotionally disturbed or socially maladjusted, bard of

deaf, speech-impaired, visually handicapped, orthopedically handi-
d, or to children with other health tupairments or specific learning

disabilities

The disp e over- or underinclusion of children of any race, color,
national origin, or sex in any special program category may indicate
possible noncarpliance with Title VI or Title TX. In addition, evidence of
the utilization of criteria or methods-of referral., placement or trea=lent
of students in amy special education.program which have the effect of
sUbjectimg individmil s to discrimination cause of race, color, national

. .

gui, or sex may also constitute nancoapliance with Title VI and Title LX.

In developing its standards for Title VI and Title DC compliance in the
area of special education, the Office for Civil Rights has carefully reviemd
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asny of the requirements for State plans contained in Section 613 of the
Education Amendments of 1974 CF.L. 93-380 which amended Fart B of the
Education of the lizndicapped Act.

Based on the above, any one or wore of the following practices may co-.1
stitute a violation of Title VI or Title IX where there is an adverse
impact on children of one or more racial or national origin grows or on
children of one sex:

1. Failure to establish and implement uniform
nondiscriminatory criteria for the referral
of students for possible placement in special
edwation programs

Failure to adopt and implement uniform pro-
cedures for insuring that children and their
parents or guardians are guaranteed procedunal
safeguards in decisions regarding identification,
evaluation, and educational placement including,
but not limited to the following:

a. prior written and oral
notice _to parents or

in their
primary -e when-

local or State
education agency proposes
to change the educational
placement of the child,
including a full explanation
of the nature and implica-
tions of such pro2ased

e;

b. sri opporin.nity for the

parents or guardians to
obtain an impartial due
process hearing, eKamine
all relevant records with
respect to the classification
of the child, and obtain an
independent educational
evaluation of the child;
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c.

d.

procedures to protect the
rights ofthe child when
the parents or guardians
are not known, unavailable,
or the child is a ward of
the State, includinz the
assignment of an individual,
who is not an employee of
the State or local educa-
tional agency involved in
the education of children,
to act as a surrogate for
tile parents or guardians;

provisions to insure that
the decisions rendered in
the impartial due process
hearing referred to in
pert (b) above shall be
binding on all parties,
subject only to apprupriate
administrative or judiciAl
appeal; and



insure that,
extent appro-

priate, exceptional children
are educated with children
who are not exceptional and
that special classes, separate
schooling, or other removal
of exceptional childBen fram

the regular e
ment occur only:
nature or severity o
exceptionality is suCh that
educatian in regular classes
with the use of supplemen_
aides and services cannot
adhieved satisfactorily.

Failure to adopt and implement procedures to insure
that test materials and other assessment devices
used to identify, classify and place exceptional
children are selected and administered in a manner
which is non-discripinatory in its impact on children
of any race, color, national or-igin or sex.

Such testing and evaluation uaterials and procedures
rust be equally appropriate for children of all racial
and ethnic groups being considered for placement in
special education classes. In that regard procedures
aid tests mrigt be used which reasure and evaluate

ly well all significant factors related to the
process, including but not limited to con-

sideration of sensorimotor, physical, socio-cultural
and Lntellectual development, as well as adsptive
behavior. Adaptive behavior is the effectiveness or
degree with wilich the individual meets the standards
of personal independence and sociPi responsibility
expected of her or his age and cultural group. Accordingly,
where present testing and evaluation materials and
procedures have an adverse impact an members of a
particular race, national origin, or sex, additional
or substitute materials and procedures which do not
have such an adverse i:Tact rust be employed before
placing such children Ln a special education program.

4. Failure to assess individually each student's needs
and assign her or him to a program designed to ueet
those individually identified need.

5. Failure to adopt and implmant uniform prod
witll respect to the ccnprehensive reevaluation at
least once a year of students participating in
special educa4on programs.

6. Failure to take steps to assure that special education
program will be equally effective for children of all
cultural and linguistic ba
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School officials should examine current practices in their districts to
assess compliance with the matters set forth in this memorandum. A school
district which determines that wmpliance problems currently exist in that
district should immediately devise and implement a plan of remediation.
Such a plan must not only include the redesign of a program or programs to
conform to the above outlined practices, but also the provision of necessary
reassessment or procedural opportunities for those students currently assigned
to special education programs in away contrary to the practices outlined.
All students who have been inappropriately placed tn a special education pro-
gran in violation of Title VI or Title IX requirements uust be reassigned to
an appropriate program and provided with whatever assistance ray be necessary
to foster their performance Ln that program, including assistance to oompensate
for the detrimental effects of improper placement.

Some of the practices which may constitute a violation of Title VI or Title IX
may also violate Section 504 of the Rehabilitation Act of 1973 (P.L. 93-112),
as amended by the Rehabilitation Act of 1973 (P.L. 93-516) utich prohibits
scrimination on the basis of handicap; and other practices not addressed by

this meworandum and not currently prohibited by Title VI or Title away be
prohibited by that Section. The Office for Civil Rights is currently
formulating the regulation to implement Section 504.

School districts have a continuing responsibility to abide by this mmorandim
in order to remain in compliance with Title VI of the Civil Rights Act of 1964
and Title IX of the Education Amendments of 1972.

in

Acting Director
Office for Civil Rights
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VI.D. The Education for
All Handitapped Children Act

Public Law 94-142
On November 28, the President signed into law S.6, the "Education For All Handicapped
Children Act." The President's approval followed overwhelming endorsement of the
House-Senate conference agreement in the Congress, with the House giving its approval
to the conference report on November 18 by a vote of 404 to 7. On the following day the
Senate gave its approval by a margin of 87 to 7. What follows is a characterization of
the major features of what is now P. L. 94-142.

FORMULA

P. L. 94-142 establishes a formula in which the Federal government makes a com it-
ment to pay a gradually-escalating percentage of the National average expenditure per
public school child times the number of handicapped children being served in the school
districts of each State in the Nation. That percentage will escalate on a yearly basis
until 1982 when it will become a permanent 40 percent for that year and all subsequent
years.

Formula Scale

Fiscal 1978 .... . . five percent
Fiscal 1979 . ten percent
Fiscal 1980 twenty percent
Fiscal 1981 thirty percent
Fiscal 1982 forty percent

It should be carefully noted that such a formula carries an inflation factor, i.e. the
actual money figure fluctuates with inflationary-deflationary adjustments in the National
average per pupil expenditure.

FORMULA "KICK-IN"

As obviously indicated in the preceding heading, the new formula will not go into operation
until fiscal 1978.

It will be recalled that previously existing law was already moving toward a permanent,
significant increase in the Federal commitment. Public Law 93-380, the Education Amend-
ments of 1974 (signed August 21 of 1974), created the first entitlement for handicapped
children, based upon factors of the number of all children aged three to twenty-one within
each State times $8.75. This formula (called iFe "Mathias formula" after its originator),
amounting to a total annual authorization of $680 million, was authorized for fiscal 1975
only -- with a view toward permitting an emergency infusion of money into the States'whileat the same time deferring to final determination of a permanent new funding formula as
now contained in Public Law 94-142. This "Mathias formula" would be retained in both
bills until "kick-in" of the new formula.

CEILINGS

For the two years of fiscal 1976 and 1977 when the formula remains under the "Mathias
entitlement," the conferees set authorization ceilings of $100 million for fiscal 1976 and
$200 million for fiscal 1977. On the basis of the current National average per pupil

Note: This summary of P.L. 94-142 was prepared by, and is reproduced with the
permission of, the Council for Fxceptional Children (CFC), 1920 Association
Drive, Reston, Va. 22091.
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expenditure, the following authorization ceilings are generated for the first years of
the new formula:

Fiscal 1978 ..........
Fiscal 1979
Fiscal 1980 ....... . .
Fiscal 1981 ........ ...
Fiscal 1982

$387 million (on the five-percent factor)
$775 million (on the ten-percent factor)
$1.2 billion (on the twenty-percent factor)
$2.32 billion (on the thirty-percent factor)
$3.16 billion (on the forty-percent factor)

COUNTING LIMITATION

P. L. 94-142 addresses the po _ntial threat of "over-counting" children as handicapped in
order to generate the largest possible Federal allocation. The measure prohibits coun-
ting more than 12 percent as handicapped served witEdn the total school-age population
of the State between the ages of five and seventeen.

LEARNING DISABILITIES

P. L. 94-142 retains, with minor alterations, the existing Federal definition of handicapped
children (EHA, Section 602 (I) and (15) of extant law), and this definition includes children
with specific learning disabilities. However, it would appear at this point of interpretation
of conlerenca action that the Commissioner may, within one year, provide detailed regula-
tions relative to SLD, including the development of a more precise definition, the prescrip-
tion of comprehensive diagnostic criteria and procedures, and the prescription of procedures
for monitoring of said regulatiOns by the Commissioner. If the authorizing committees of
the House and Senate disapprove the Commissioner's regulations, then a ceiling on the
number of children with learning disabilities who may be counted by the State for purposes
of the formula will be included when the new formula takes effect. The ceiling would
provide that not more than one-sixth of the 12 percent of school-age children aged five to
seventeen who may be counted as handicapped children served may be children with specific
learning disabilities.

PRIORrrrEs

Previously existing law P. L. 93-380), in conformance with the overall goal of ending
exclusion, orders a priority in the use of Federal funds for children "still unserved.
P. L. 94-142 maintains arri broadens that priority in the following Trimmer:

First priority to children "unserved".

Second priority to children inadequately served when
they are severely handicapped (within each disability).

This priority must be adhered to by both the State education agency and its local education
agencies.

BENEFICIARIES

P. L. 94-142 stipulates that all handicapped children, aged three to twenty-one years,
may enjoy the special education and related services provided through this measure.
There is also provision for the use of Federal monies for programs of early identification
and screening.
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PASS-THROU

As finalized, P. L. 94-142 contains a substantial pass-through to the local school
districts. In the first year of the new formula, 50 percent of the monies going to
each State would be allocated to the State education agency, and 50 percent would be
allocated to the local education agencies. In the following year, fiscal 1979, the LEA
entitlement would be enlarged to 75 percent of the total allocation to a given State, wi hthe SEA retaining 25 percent. This 75-25 arrangement commencing in fiscal '79becomes the permanent distribution arrangement. The current State-control of all
funds is retained for the remainder of fiscal 1976 and fiscal 1977.

CONSTRAINTS UPON LOCALITIES

Though P. L. 94-142 authorizes a substantial local entitlement, there are numerous"strings attached." initially, the State education agency will act as the clearinghouseof all data from the localities gathered in order to determine local entitlement, andthe State will transmit that information to the Commissioner. Furthermore, the Stateeducation agency mav refuse to pass-through Federal monies generated when:

the school district does not conform to the overall State-plan
requirements contained in this Act and in existing law (such as
'full service" goal, confidentiality, etc.);

the school district fails to meet the local application requirements:

the State deems the local district unable to make effective use of
its entitlement unless it consolidates its entitlement with the
entitlement of one or more other school districts (this apparently
allows great flexibility in funding arrangements -- intermediate
districts, special districts, etc.):

when the program for handicapped children within _he school
district is of insufficient size and scope;

when the school district is maintaining "full service" for all its
handicapped children with State and local funds.. (This provision
will end when all districts within the State have reached "full
service," at which time a degree of supplanting will in effect be
permitted.)

Most sig-nificantly, P. L. 94-142 sets a flat monetary minimum. If a school district,after counting all of its handicapped children served, cannot generate an allocation foritself of at least $7,500, a pass-through to that school district does not occur. Thisprovision is, of course, also aimed at encouraging various sorts of special educationconsortia in order to make a meaningful use of the Federal dollars.
If an SEA withholds a local entitlement under any of the aforementioned circumstances,it must nonetheless assure That The monies generated by'said entitlement are used toassure the public education of the handicapped children residing in the district in question.

STATE AND LOCA_ REQUIREMENTS

P. L. 94-142 makes a number of critical stipulations which must be adhered to by boththe State and its localities. These stipulations include:
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assurance of extensive child identification procedures;

assurance of "full service" goal and deta led timetable;

a guarantee of complete due process procedures;

the assurance of regular parent or guardian consultation;

maintenance of programs and procedures for comprehensive
personnel development including in-service training;

assurance of special education being provided to all handicapped
children in the "least restrictive" environment;

assurance of nondiscri "natory testing and evaluation;

a guarantee of policies and procedures to protect the
confidentiality of data and information;

assurance of the maintenance of an individualized program for
all handicapped children;

assurance of an effective policy guaranteeing the right of all
handicapped children to a free, appropriate public education,
at no cost to parents or guardian;

assurance of a surrogate to act for any child when parents or
guardians are either urtknown or unavailable, or when said child
is a legal ward of the state.

It is most important to observe that an official, written document containing all of these
assurances is now required (in the form of an application) of every school district re-
ceiving its Federal entitlement under P. L. 94-142.

HOLD FURMLESS

P. L. 94-142 stipulates that every State will be "held harmless" at its actual allocation
for fiscal 1977 (the last year of appropriations under the "Mathias formula").

EXCESS COST

P. L. 94-142 provides that Federal monies must be spent only for those "excess cost"
factors attendant to the higher costs of educating handicapped children. A given school
district must determine its average animal per pupil expenditure for all children being
served, and then apply the Federal dollars only to those additional cost factors for
handicapped children beyond the average annual per pupil expenditure. Such a requirement
does not obtain for the State education agency in the utilization of its allocation under this
Act._ However, the State education agency is required to match its allocation on a "program
basis," hut is not required to match with new monies.

INDIVIDUALIZED INSTRUCTION_

P. L. 94-142 requires the development of an individualized written education program for
each and every hamdicapped child served within a given state to be designed initially in
consultation with parents or guardian, and to be reviewed and revised as necessary, but
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at least annually. This provision takes effect in the first year under the new formula.
fiscal 1978. At least the following premises governed inclusion of this requirement:

Each child requires am educational blueprint custom-tailored to
achieve his/her maximum potential.

All principles in the child's educational environment, including
the child, should have the opportunity for input in the development
of an individualized program of instruction.

Individualization means specifics and timetables for those specifics,
and the need for periodic review of those specifics -- all of which
produces greatly enhanced fiscal and educational accountability

DATE CERTAIN

It is generally agreed that the Congress ought to fix a chronological date, however
innately arbitrary, beyond which no State or locality may be failing without penalty to
guarantee against outright exclusion from the public educational s ems. Also, it is
felt that the States ought to be given a reasonable, but not lengthy, time period in which
to reach "full service."

P. L. 94-142 therefore requires that every State and its localities, if they are to continue
to receive funds under this Act, must be affording a free public education for all handi-
capped children aged three to eighteen by the beginning of the schoOl year (September 1)
in 1978, and further orders the availability of such education to all children aged three
to twenty-one by September 1, 1980. However, these mandates carry a big "if' in the
area of preschool, apparently in the age range of three to five. Under P. L. 94-142
such mandate for children in that group would apply only when such a requirement is not
"inconsistent" with State law or practice, or any court decree.

These date-certain assurances must be met as a matter of State eligibility for funding
under the Act, (Section 612).

DUE PROCESS

The vital provisions of previously existing law (P. L. 93,60, the Stafford guarantees")
toward the guarantee of due process rights with respect to the identification, evaluation,
and educational placement of all handicapped children within each State are constructively
refined in P. L. 94-142 toward at least the following objectives:

to strengthen the rights of all involved:

to conform more precisely to court decrees:

to clarify certain aspects of existing law.

to guarantee the rights of all parties relative to potential
court review:

to ensure maximum flexibility in order to conform
varying due process procedures among the States.
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It should be observed that these refinements take effect in the first year under the newformula, i.e. fiscal 1978. In the meantime, those basic features of due process asauthorized in the prior Act (P. L. 93-380) must be maintained by the States.

It should be further noted that, when the parents or guardian of a child are not known,
are unavailable, or when the child is a legal ward of the State, the State education agency,local education agency or intermediate education agency (as appropriate) must assign anindividual to act as a surrogate, for the child in all due process proceedings. Moreover,such assigned individual may not be an employee of the State educational agency, localeducational agency, or intermediate educational unit involved in the education or careof the particular child.

FEDERAL SANCTION

If the Commissioner finds substantial noncompliance with the various provisiens of thisAct, with emphasis upon the guarantees for children and their parents, he shall terminatethe funding to a given locality or State under this Act, as well as the funding of those
programs specifically designed for handicapped children under the following titles:

Part A of Title I of the Elementary and Secondary Education Act

Title III of the Elementary and Secondary Education Act
(irmovative programs) and its successor, Part C. Educa ional
innovation and Support, Section 431, of P. L. 93-380

The Vocational Education Act

SEA AUTHOBITY

P. L. 94-142 requires that the State educational agency be responsible for ensuring thatall requirements of the Act are carried out, and that all education programs within theState for all hamdicapped children, including all such programs administered by anyother State or local agency, must meet State educational agency standards and be underthe general supervision of persons responsible for the education of handicapped children.This provision establishes a single line of authority within one State agency for theeducation of all handicapped children within each State.

This provision is included in the Act for at least the following _a ons:

0 centralize accountability, both for the State itself and from
the standpoint of the Federal government as a participant in
the eetecational mission;

ourage the best utilization of education resources;

guarantee complete and thoughtful implementation of
t comprehensive State plan for the education of all
handicapped children within the State as already required
in P. L. 93-380, the Education Amendments of 1974,- as
we as the implementation of the further planning provisionsof t s Act;

ensure day-by-day coordination of efforts among involvedagencies;
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to terminate the all too frequent practice of the bureaucratic
"bumping" of children from agency to agency with the net result
of no one taking substantive charge of the child's educational
wellbeing:

to squarely direct public responsibility where the child is
totally excluded from an educational opportunity;

to guarantee that the State agency which typically houses the
greatest educational expertise has the responsibility for at
least supervising the educational mission of all handicapped
children;

to eneure a responsible public agency to which parents and
g-uardians may turn when their children are not receiving the
educational services to which they are entitled.

ECIAL EVALUATIONS

P. L. 94-142 orders a statistically valid survey of the effectiveness of individualized
instruction as mandated in the legislation. P. L. 94-142 also orders the U.S. Commis-
sioner to conduct an evaluation of the effectiveness of educating handicapped children
in the least restrictive environment and orders the Commissioner to evaluate the effec-
tiveness of procedures to prevent erroneous classification of children.

SUPPLANTING

P. L. 94-142 carries a stipulation which permits the U.S. Commissioner to waive the
provision against supplanting of State and local funds with Federal dollars when a State
presents clear and convincing evidence that all handicapped children within said State
do in fact have available to them a free, appropriate public education.

E MP LOYM EN T

P. L. 94-142 stipulates that recipients of Federal assistance under this Act shall make
positive efforts to employ and advance in employment qualified handicapped individuals.

ARCHITECTUAL BARRIERS

P. L. 94-142 authorizes such sums as may be necessary for the U.S. Commissioner to
award grants to pay all or part of the cost of altering existing buildings and equipment
to elimimi.e architectural barriers in educational facilities. Such provision is aimed
at assuring certain handicapped children an appropriate public education in the least
restrictive environment.

PRESCHOOL INCENTIVE

P. L. 94-142 carries a special incentive grant aimed at encouraging the States to provide
special education and related services to its preschool handicapped children. Each
handicapped child in the State aged three to five who is counted as served will generate
a special $300 entitlement. It should be noted that this incentive entitlement goes to the
State education agency and must be used by the SEA to provide preschool services.
Additionally, this entitlement is a separate "line item" appropriation, independent of
the larger P. L. 94-142 entitlement.
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ADVISORY

P. L. 94-142 orders that each State shall have an advis ry panel to be appointed by
the Governor or any other official authorized under State law to make such appointments.
This panel must be composed of individuals involved in or concerned with the education
of handicapped children, including handicapped individuals, teachers, parents or guardians
of handicapped children, State and local education officials, and administrators of programs
for handicapped children.

The panel shall have the fo lowing duties:

advise the State education agency on unmet needs rela ive to
the education of all handicapped children within the State;

comment publicly on rules and regulations issued by the State
and procedures proposed by the State for distribution of funds;

assist the State in developLng and reporting such data and
evaluations as may assist the U.S. Commissioner.

NATIVE AMERICANS

Not more than one percent of the funds available under P. L. 94-142 are targeted for
supporting the special education of American Indian children on the reservations serviced
by elementary and secondary schools. However, the Commissioner of Education rnay
make such a payment to the Secretary of the Interior (Bureau of Indian Affairs is within
Interior) only after receiving an application from the Secretary of the Interior which meets
all of those requirements contained in this summary under the heading STATE AND LOCAL
REQUIREMENTS Thus for instance the Secretary of the Interior must assure
those educational rights for Native American children required of the States and their
localities.

PRIVATE SETTINGS

Children in private elementary and secondary schools may receive assistance for their
special education under this Act if:

such children are placed in or referred to such schools by
the State or local education agency
out public poliy;

an individualized education program, as required by this Act,
is maintained for such children in private facilities;

the special education is at no cost to the parents;

the State education agency determines that participating
schools meet the standards that apply to State and local
education agencies;

the children served in such facilities are accorded all of
the educational rights they would have if served directly by
public agencies.
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STATE ADMINISTRATION

The State education agency is permitted to reserve to itself from the total allotment
to the State under this Act - in any given year - five percent or $200,000, whichever
is greater, to support its administrative responsibilities.

DATA

The U.S. Commissioner of Education, through the National Center for Educational
Statistics, is rewired to provide to the Cong-ress and the public at least annually -
and is required to update annually - vital data on the educational status of the Nation's
handicapped children, such as:

children served and unserved within each disability;

children within the regular education environment, and
children who are not;

the number of educational personnel employed,
disability category;

number of children receiving special education instruction
within residential settings, and the number of children
residing in institutions having a deinstitutionalized education
program.

LEGISLATIVE FORMAT

P. L. 94-142 amends the existing Education of the Handicapped Act and rewrites Part B
of that Act. In that context, it is important to observe that all of the important advances
made in Part B through P. L. 93-380 (Education Amendments of 1974) are retained in
P. L. 94-142, and in many instances, are considerably improved upon.

IMPACT

P. L. 94-142 provides for an annual evaluation of the effectiveness of this legislation
toward assistance in the achievement of a free, appropriate public education for all of
the Nation's handicapped children.

LIFETIME

P. L. 94-142 es abl shes a permanent authorization with no exTiration date.

Note: Many provisions of this Act are not effective until October 1, 1977.
See Section 8 of Act for effective dates. P.L. 94-142 can be found
at 89 Stat. 773, Con ressional Record, Vol. 121, No. 170 (November
14, 1975), and U.S.C. For legislative history, see 1975
U.S. Code Cong. & Adm. News, 94th Congress, pp. 1425-1503.
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VI.E. Other Federal Statutes
TITLE I, ELEMENTARY AND SECONDARY EDUCATION ACT OF 1965 (P.L. 89-10)

In recognition of the special educational needs of children of low income families and the impact thatconcentrations of low income families have on the ability of local educational agencies to supporteducational programs, the Title provides financial assistance to local educational agencies for the educationof children of low income families. The improvement of educational programs in low income areas byvarious means, including preschool programs, is declared as policy. (Sec. 101)
Grants to expand and improve educational programs for children in institutions for the delinquent orneglected are made to state agencies md local educational agencies operating or supporting suchinstitutions. Eligible institutions submit proposals in cooperation with state and local agencies such as

health, vselfare, education, or corrections agencies to the state educational agencies. The allocations for this
program are formula based. (Sec. 103)

P.L. 89-313 amended this Title to provide grants to state agencies directly responsible for providing free
public education for handicapped children. Students in state operated and supported institutions for the
hamicapped qualify for aid under the provisions set forth in this Title.

"In The case of a State agency which is directly responsible for providing free public education for
handicapped children (including mentally retarded, hard of hearing, deaf speech impaired, visually
hanckapped . seriously emotionally disturbed, crippled, or other health impaired children who by reason
thereof require special education), the maximum basic grant which that agency shall be eligible to receive
under this part for any fiscal year shall be an amount equal to the Federal percentage of the average per
pupil expenditure in that State or, if greater, in the United St7Tes multiplied by the number of such
children In average daily attendance, as determined by the Co_ qssioner, at schools for handicapped
children operated or supported by that State agency, in the most recent fiscal year for which satisfactory
data are available. Such State agency shall use payments under this part only for programs and projects
(including the acquisition of equipment and where necessary the construction of school facilities) which are
designed to meet the special educational needs ofsuch children." (Sec. 103)

Payment to the states for handicapped children in state supported sChools and insfitutions shall be the
maximum grant as determined by the formula regardless of sums appropriated. (Sec. 108)

P.L. 93-380, the Education Amendments of 1974, further amends this Title in the following way
(Section 121):

(c) A State agency shall use the payments made under this section only for programs and projects
(including the acquisition of equipment and, when necessary, the construction of school facilities) which
are designed to meet the special educational needs of such children, and the State agency shall provide
assurances to the Commissioner that each such child in average daily attendance counted under subsection
(h) will be provided with such a program, commensurate with his special needs, during any fiscal year for
which such payments are made.

"(d) In the case where such a child leaves an educational program for handicapped children operated or
supported by the state agency in order to participate in such a program operated or supported by a local
educational agency, sucn child shall be counted under subsection (b) if (1): he continues to receive an
appropriately designed educational program; and (2) the State agency transfers to the local educational
agency in whose program such child participates an amount equal to the sums received by such State
agency under this section which are attributable to such child, to be used for the purposes set forth in
subsection (c)."

Note: For cases, commentary, litigation papers and other materials
on Title I, see Title T Litigation Packet, available from the
Center for Law and Education.
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VOCATIONAL EDUCATION AMENDMENTS OF 1963 (P.L. 90-576)

Title IVocational Education: The Vocational Education Act provides that ten percent of funds for
vocational education must be spent for the handicapped. (Sec. 722) This program is designed to provide an
effeclive vocational education program for the handicapped end to develop new programs relating to the
vocational education needs of the handicapped. A National Advisory Council on Vocational Education is
created and must have one member of the Council experienced in the education and training of
handicapped persons. State advisory councils on vocational education are also required to have a member
having special knowledge, experience, or qualifications with respect to the special educational needs of

physically or mentally handicapped persons. Members are to be appointed by the electedstate boards of
education or by the governor. (Sec. 704)

The vocational education program operates through an approved state plan with 50 percent matching
state funds. (Sec. 103)

Vocational education is defined in the following manner:
The term 'vocational education' means vo...ational or technical training or retraining which is given in

schools or classes (including field or laboratory work and remedial or related academic and technical
instruction incident thereto) under public supervision and control or under contract with a State board or
local educational agency and is conducted as part of a program designed to prepare individuals for gainful
employment as semiskilled or skilled workers or technicians or subprofessionals in recognized occupations
and in new and emerging occupa:ions or to prepare individuals for enrollment in advanced technical
education programs, hut excluding any program to prepare individuals for employment in Jccupations
which the Commissioner determines, and specifies by regulation, to be generally considered professional or
which requires a baccalaureate or higher degree; and such term includes vocational guidance and counseling
(individually or through group instruction) in connection with such training or for the purpose of
facilitating occupational choices; instruction related to the occupation or occupations for which the
students are in training or instruction necessary for students to benefit from such training; job placement;
the training of persons engaged as, or preparing to become, teachers in a vocational education program or
preparing such teachers to meet special education needs of handicapped students, teachers, supervisors, or
directors of such teachers while in such a training program; travel of students and vocational education
personnel while engaged in a training program; and the acquisition, maintenance, and repair of instructional
supplies, teaching aids, and equipment, but such term does not include the construction, acquisition, or
initial equipment of buildings or the acquisition or rental of land. (Sec. 1O8

The above summaries of Title I ESEA and the Vocational Edu-

cation Amendments are reproduced here with the permission of the

Council for Exceptional Children (CEC), 1920 Association Drive,

Reston, Va. 22091, from pages 6-10 of section 52 of Digest. of

State and Federal Laws: Education Handica d Children (3rd
Ed., 1974). The Digest also includes summaries of the following
federal,laws:

Title VII ELEMENTARY AND SECONDARY EDUCATION ACT AMENDMENTS OF
1969 (P.L. 92-230) (as amended by P.L. 93-380, the Education
Amendments of 1974).
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THE REHABILITATION ACT OF 1973 (P.L. 93-112 ). See vI.A. supra.

THE ECONOMIC OPPORTUNITY ACT AMENDMENTS OF 1972 (P.L. 92-424).

TITLE III, ELEMENTARY AND SECONDARY EDUCATION ACT OF 1965
(P.L. 89-10) (As amended by P.L. 93-380).

GALLAUDET COLLEGE (P.L. 83-420). A private, non-profit education-
al institution providing an undergraduate and graduate programfor the deaf.

MODEL SECONDARY SCHOOL FOR THE DEAF ACT (P.L. 89-694).

NATIONAL TECHNICAL INSTITUTE FOR THE DEAF ACT (P.L. 89-36).

HIGHER EDUCATION AMENDMENTS OF 1972 (P.L. 92-328).

SCHOOL ASSISTANCE IN FEDERALLY AFFECTED AREAS (SAFA OR "IMPACT
AID") P.L. 81-874 (as amended by P.L. 93-380).

ADULT EDUCATION (P.L. 91-230, TITLE III, as amended by P.L. 93380,
TITLE VI, PART A, SECTION 603).

DEVELOPMENTAL DISABILITIES SERVICES AND FACILITIES CONSTRUCTION
AMENDMENTS OF 1970 (P.L. 91-517).

TITLE V, SOCIAL SECURITY ACT OF 1935 AS AMENDED.

AN ACT TO PROMOTE THE EDUCATION OF THE BLIND (1879).

ELIMINATION OF ARCHITECTURAL BARRIERS TO THE PHYSICALLY HANDICAPPED
IN CERTAIN FEDERALLY FINANCED BUILDINGS (P.L. 90-480).

EDUCATION OF THE GIFTED AND TALENTED (P.L. 93-380, TITLE IV,
Section 404).

See III.D.5. supra for the Family Educational Rights and
Privacy Act (the "Buckley Amendment") setting forth standards for
access to and dissemination of student records, and III.D.6. for
special regulations regarding records of handicapped childre

See II.A.A. supra for summary of Title IX of the Education
Amendments of 1972 prohibiting discrimination in federally assist-
ed education programs against students and employees on the basis
of sex.
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