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Introduction

The term "classification" is used to suggest a lawyer's
basic approach to the labeling and grouping of children into dif-
ferent categories for different kinds of educational treatment.
Exclusion of some pupils from all public education is the most ex-
treme form of classification. The most litigated kind of classi-
fication involves children considered in need of special education-
al programing because of "handicap" ("exceptionality”). Classify-
ing decisions are subject to analysis under the equal protection
and due process clauses of the U.S. Constitution and, increasingly,
under federal statutory law. In addition, there may be state éané
stitutional provisions, statutes, and regulations with which

schools must comply in classifying children.

This Supplement updates our :;gsgificgtignfgaﬁerials, Revised
Edition, September 1973 (hereafter "the 1973 Edition"). We decided

to publish a supplement rather than a new edition because, while
there have been important developments in some of the areas cover-
ed by the 1973 Edition, those materials remain basically up-to-
date. Therefore this Supplement should be used as a supplement

to rather than as a substitute for the 1973 Edition. The 1973
Edition is available from the Center for Law and Educati@ni*

These supplementary materials follow the same organization as
the 1973 Edition. The Table of Contents integrates materials in-
cluded in both the 1973 Edition and this Supplement, with all
supplementary materials separately paginated for easy cross-
reference. Thus the basic papers in the Mills case, for example,



are found at pages 31-117 of the 1973 Edition, and the subsequent
contempt holding and order appointing a special master are sum-

marized at page 5 of the Supplement.

This Supplement consists mainly of case developments and
notes which have been prepared for the Education Law Bulletin,

Inequality in Education, and other publications of the Center

for Law and Education. Case summaries prepa:eé by other persons
or organizations are specifically attributed. Clearinghouse
Review numbers are included where available, and legal services
attorneys can secure those papers by writing to the National
Clearinghouse for Legal Services, 500 North Michigan Avenue, Suite
2220, Chicago, Illinois 60611. Many of the other items are avail-
able upon request from the Center for Law and Educatiaﬂ.* For
continuing developments, interested persons should consult in
particular the Education Law Bulletin which is published every

eight to ten weeks.

A new part on Federal Law has been added to the Classifica-
tion Materials by this Supplement. This reflects the adoption of
a greater number of federal statutes and regulations affecting
the classification of school children, especially for purposes of
5pecial education. One of the most impartant of these ig Section

tion on the basis of hand;cap in programs receiving federal finan-
cial assistance. This section could become as important to handi-
capped persons as Title VI of the Civil Rights Act of 1964 is to

Black persons.

The ;mplementatlan of the new Legal Services Corporation Act may )
alter the Center's past policy of providing materials free to legal
services attorneys and at cost to others. The extent to which the
Center can provide materials upon request under the new Act was un-
determined as of the publication date of this Supplement.

*k

Educatlan Law Eulletln summarles as ELE.




the 1973 Edition, persons interested in more detailed information
about the legal, educational and social aspects of student cla=si-

fication may want to consult in particular Issues in the Classi-

edited by Nicholas Hobbs; the periodical Exceptional Children
which includes significant research findings, successful teaching

methods and current issues in special education; and the publi-
cation lists which are available from the following organizations:
The Council for Exceptional Children, 1920 Association Drive,
Reston, Va. 22091 (703--620-3660), The National Center for Law and
the Handicapped, Inc., 1235 North Eddy Street, South Bend, Indiana
46617 (219--288-4751), The Children's Defense Fund, 24 Thorndike,
Cambridge, MA 02141 (617--492-4350), and The Center for Law and
Education, Larsen Hall, 14 Appian Way, Cambridge, MA 02138
(617--495-4666) ,

Legal services attorneys who would like assistance (reviewing
litigation papers, discussing legal strategy, etc.) in cases in-
volving student classification are encouraged to write or call the
Center for Law and Education. Also, we hope that you will keep
us informed of developments in your area so that we caﬁ help

others learn from your practice.

10






. Exclusion of

“Exceptional” Children

12




1.B.3. Mills v. D.C. Board of Education: Contempt Order and
Appointrment of Special Master

Mills v. Bd. of Ed., C.A. No. 1939-71, D.D.C., Orders and Opinlons
filed, 3/27775, 4/22]75

Motion to enforce orders requiring District of Columbia to provide
handicapped and exceptional children "an education geared to their needs."
See 348 F.Supp. 866. Rulings: (1) The superintendent, board of education
members, the director of the department of human resources and the mayor Aare
it contempt for fafling to make appropriate Placements of members of the
class and to notify the court of problems preventing compliance. Since
money has been provided to place 43 students, the question of sanctionms
may be deferred. (2) The system shall report on identification of other
students in need of services and steps taken to provide them: "all
children identified z~ being in need of educational placements shall be
immediately and appropi.ately placed." (3) Defendants shall file a plan
of "future implementation of and compliance with" the orders. (4) The
court holds in abeyance plaintiffs' motion for appointment of a master,
mentioning the effect it will have on "money ... available for the main
problem ...." (5) Plaintiffs' request for attorneys' fees is denied
because "counsel [are] paid by organizations whose putpose 1t is to act
as public-interest representatives and they ... admit that they took this
representation without fee."

Note: The Supreme Court has recently held that, generally speaking,
Private attorneys will not be awarded attorneys' fees, under a private
attorney genaral theory, in the absence of specific congressional authorizatiom.
Alyevka Pipeline Service v. The Wilderness Soclety, 43 U.S.L.W. 4561

(May 13, 1975).

ELB

strict of Columbia,.
ecial Master, 7/23/75

Mills v. Board of Education of the Di
C.A. No. 1939-71, Order Appointing Sp
(Clearinghouse #7141)

A special master has been appointed in the Mills case (an Associate
Profesror of Special Education, University of Georgia). His duties include
to "investigate and assess the appropriateness and suitablity of special
education programs for pupils in need of special services within the public
school system" (p. 2), to "review the adequacy of the procedures by which
[children with special needs are] identified, assessed and placed" (p. 2),
to report on procedures developed to implement the court order, to "review
budgetary estimates and justifications for special education made by the
defendant"” (p. 2), to.assist the system in preparing a plan "for the future
implementation of the court's decree" (p. 3), and to file a final report
including "specific recommendations to [the court] concerning all proper and
necessary remedial actions" (p. 3). The master is not to give directions to
or supervise system employees. The defendants are to pay the special master

and cooperate fully with him. ELB
s

Note: For a discussion of the problems experienced in Implementing the Mill
and P,A,R,C, decrees, see D. Kirp, W. Buss, & P. Kuriloff, '"Legal Reform of
Specizi Education: Empirical Studies and Procedural Proposals,” 62 Cal.L. Rev.
40 (1974)

5
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1.D.3. Other Cases Based on State Law

Rainey v. Tennessee Department of Education, C.A. No. A-3100,
Tennessee Chancery Court at Nashville, Memorandum, 1/21/76 (C'house 11,585 I

Ruling on contempt petition alleging that defendants failed to comply
with July 1974 consent decree on provision of special education services. The
agreement required, in part, that (a) services would be provided for "all handi-
capped children" not later than the fall of 1975; (b) in the event of non-compliance
by local systems the State Department of Education would withhold funds from the
local system and/or directly provide services; and (c) the defendants would enforce
the compulsory attendance law in cases involving handicapped students. As of May
1975, 805 children were totally excluded from education and 7168 were partially
excluded. Rulings: (1) The defendants are in violation of the order and have
not satisfied their burden of showing ."their inability to comply...." While an
inadequate legislative appropriation is a factor in the non-compliarice, the problem
results at least in part from "[t]he lack of coordination of programs and the
delays in getting avallable funds into the hands of the local education agencies...."
(p.5) (2) "[Tlhe failure to provide an equal educational opportunity for handi-
capped children i1s a denial of equal protection....” (p.5) (3) Within 45 days, the
defendants shall file a report identifying all students in the state totally and
partially excluded, the reasons for exclusion and the responsible local systems,
and the steps being taken to implement the agreement. By July 1, 1976, defendants
shall submit a plan for implementing the agreement for the 1976-77 school year.
(pp:6-7) - (4) While not ruling on the issue, the court expresses the view that where
there 1s a shortage of funds "the whole program must suffer without discrimination
as to members of a minority class." (p.7)

ELB

In re G.H., 218 N.W.2d 441 (N.D. 1974)

This case sustains the right of the handicapped to an

.education at state expense, holding that a handicapped child who
was a ward of the state should have her tuition paid by the school

trict in which she had been living. The Court found that edu-
cation was a fundamental right under North Dakota law and suggest-
ed that "G.H.'s terrible handicaps were just:the sort of 'immutable
characteristic determined solely by the accident of birth' to which
the inherently suspect classification would be applied." 218 N.W.
2d at 447.

14



See also Dgngé;lAss'n of Retarded Children, Inc. v. School
Dist. No. 1 of Denver, 535 P.2d 200 (Colo. 1975), (if school dis-
trict maintains free kindergartens for normal children it must

also finance kindergartens for the handicapped); In re Kirschner,
74 Misc. 24 20, 344 N.Y.S.2d 164 (Family Ct. 1973) (cannot charge
parent for the cost of educating a handicapped child while pro-
viding free public education to others); In re M, 73 Misc. 24 513,
342 N.Y.S.2d 12 (Family Ct. 1972) (physically handicapped child
entitled to state funds for special school unless the public

school system can prove it has adequate special facilities):;
Matter of Butcher, 373 N.Y.S.2d 514, (consolidated proceeding
involving three petitions for payment of tuition and maintenance
costs at a private institution for handicapped children) ; In re
Devey, 370 N.Y.S.2d 351 (Family Ct, 1975) (the authority under
Section 232 of N.Y. Family Court Act for the court to insure an
appropriate education for handicapped students does not "[relievel]
the parent of his support responsibility," and therefore father
with $39,000 gross income ordered to pay $1,000 towards special

program costing $3,480).

See also the Reid, M.A.R.C., McWilliams, and McNeil cases,

|



I.F. Other Cases Challenging Exclusion
of Exceptional Children

Panitch v. State of Wisconsin, 390 F.Supp. 611 (E.D. Wise.,

1974) (3 judge court)

Class action on behalf of handicapped children with exceptional
educational needs. Subsequent to the commencement of the action, a
state law was enacted which was designed to provide specialized
education to meet the needs of handicapped children and thus, in theory,
satisfy plaintiffs' claims. The court ordered the proceedings stayed
pending the effective implementation of the new state law :and sub-
mission of a report on implementation. The state defendants submitted
with their implementation report a motion to dismiss; plaintiffs filed a
motion to vacate the stay on the ground that defendants' implementation
of the new state law was unsatisfactory. Rulings: (1) Joint sEhgal
district is suable under 28 U.S.C. 1331, but not 42 U.S.C. 1983." (2)

""[Tlhe court should not withdraw itself from this case until

implementation 1s an established fact" (613) which is not the case when
25 out of 436 school districts have failed to submit implementation
Plans to the state. The fact that 25 out of 436 school districts have
failed to submit implementation plans does not establish "dilatory
conduct or inordinate delay in implementation [of the new law]" warranting
vacating the stay. (613) (3) The requirement to provide all children
with equal educational opportunity does not obligate the state to do so
in the context of a neighburhood or conyeniertly accessible getting when
a virtually infinite range of special education needs must be met with
limited resources. (614) (4) The court need not appoint a master to
consider parental claims of expenditures since the enactment of the state
law because there is a state court remedy. (615) (5) Attorneys fees
denied at this time. (6) Defendants must submit a further report on
compliance. (616)

ELB
* The Court cites City of Kenosha, Wisconsin v. Bruno, 412 U.S. 507 (1973) for
this proposition. In Bruno, the Supreme Court held that a city is not a "person"

under 42 U.S5.C. Sec. 1983 where equitable relief is sought, any more than it is
where damages are sought, Monroe v. Pape, 365 U.S. 167, and the Distriect Court,
therefore, erred in concluding that it had jurisdiction over complaints under
28 U.5.C. Sec. 1343(3) since only the two municipalities were named as defen-
dants. Courts, however, have jurisdiction where the requirements of 28 U.S.C.
Sec. 1331 are met ("all civil actions wherein the matter in controversy exceeds
the sum or value of .$10,000, exclusive of. interest and costs, and arises under
the Constitution, laws or treaties of the United States'"). Also, school board
members are often sued in their individual as well as official capacities in
order to overcome procedural obstacles. Cf. Woad v. Strickland, 93 S. Ct. 992

1001 (1975) (school board member not immune from liability for damages under
Section 1983 if he knew or reasonably should have known that the action he took
within his sphere of official responsibility would violate the constitutional
rights of the student affected).

16
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Retarded Children v. Kentucky St. Bd. of

Kentucky Assoc. for Irer Kentuck . Bd.
Consent Agreement, 11/12/74.

Ed., C.A. No. 435,

E.D. Ky.,

Action challenging Kentucky statutes and practices under which
students with special needs were allegedly denied equal educational
opportunity. The court approved a consent agreement providing in part as
follows: (1) State defendants to pay attorneys' fees of 518,000 (for
600 uncompensated hours; this has been appealed); (2) The Commonwealth
and each school system (as to students in that system) are responsible
for providing for the education of all children "regardless of their
physical, mental, emotional or learning conditions...such education or -
training that is suitable for [their] needs, capacities and capabilities."
(3) Obligations as to blind and deaf children are not satisfied by
providing services at statewide schools unless "there is a clear showing
that Jthis is] the only suitable means for educating [these] child[ren]...."
(4) Temporary exclusion from school (due to a temporary lack of a
program) is permitted only after a due process hearing. (5) State
defendants must provide for uniform enforcement of the consent agreement;
establish a plan for continued supervision; direct that each district:

(a) be in compliance with the agreement and controlling legal

principles to receive state "minimum foundation grants," (b) establish
procedures for identifying students with special needs and giving notice
of the right to programs, (c) provide hearings on "educational
opportunities' under the law for children for whom there is no existing
local program and provide services in accord with parental choices;: and
(d) comply with state law. State defendants must also provide for appeal
from hearings under (5) (c). (6) The court retained jurisdiction. -

Mattie T. v. Johnston, C.A. No. DC=75-31-5, N.D.Miss.
(Clearinghouse No. 15,299)

Class action, with local and statewide classes, on behalf of the handi-
capped children of Mississippi alleging that the defendant state and local school
officials have failed to fulfill the federal statutory and constitutional duties
created by The Education for the Handicapped Act, 20 U.S.C. 1411-1413; the
Rehabilitation Act of 1973, 29 U.S.C. 794; the Elementary and Secondary Education
Act, 20 U.S.C. 24le; the regulations issued by the Department of Health, Education
and Welfare to implement Title I of the Elementary and Secondary Education Act of
1965, 45 C.F.R. 8116.17(f); the Fourteenth Amendment; and 42 U.S.C. B1983.
Plaintiffs allege that defendants have failed to: (a) provide any educational
services to many handicapped children; (b) failed to provide adequate educational
services to many other children; (c) failed to provide fundamental procedural
safeguards in decisions involving the identification, evaluation and educational
placement of handicapped children; and (d) empleyed racially discriminatory tests
and evaluation procedures to identify and place children in special education
classes. The reliéf requested involves identification and placement of handicapped
children in appropriate programs as well as elaborate safeguards to insure that
the state will comply with federal regulations.

. ELB
17
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Rodriguez Distinguished in Right to
Education Case

Colorado Association for Retarded Children v.
Colorado, C.A. No. C-4620 (D. Colo., filed
Dec. 22, 1972), motion to dismiss denied, July
13, 1973,

A three judge court has ruled that the
Supreme Court’s school finance decision in
San Antonio Independent School District v.
Rodrigquez, 93 6.Ct, 1278 (1973), does not bar a
suit to establish the constitutiar\al right of

pubhc educatlon and has ralsed the pc:ss;b!l,lty
that classifications involving handicapped
children may be ruled suspect.

The class action on behalf of all hand-
icapped children in Colorado challenges
statutes and regu[ations which result in regula’r

Fm others, and excluswn from all publli educa-
tion of still others. Mandatory education for
handicapped children is not required by statute
until July 1, 1976, and plaintiffs allege that 60
percent of these children receive no education
at present. These policies are alleged to violate
equal protection, due process, and state con-
stitutional requirements. Plaintiffs seek an
order guaranteeing adequate, suitable educa-
tion for all handicapped children and adequate
notice and due process hearings for all
c:lasaﬁcatlon decnsnons

Radnguez, defendants filed a motion to d;s-
miss, claiming that the right to education is not
constitutionally protected. The three judge
court denied the motion to dismiss and held
that Rodriguez was distinguishable. The court
noted the existence of several classifications
and stated that a wealth classification, in which
handicapped children in some districts receive
a free education while children in other dis-
tricts have only the option of private educa-
tion, might also be involved. Further factual
development was declared necessary in order to
determine the possible existence of a suspect
class requiring strict scrutiny or, alternatively,
the possibility that Colorado’s classification
scheme must be struck down as arbitrary and
unreasonable. Eventual findings on these
issues were said to hinge in part upon a deter-
mination of the state’s educational needs and
existing programs. The denial of the motion

plamnFF s due pn::ce;ss “claims com:crnmg
classification procedures.

This ruling may indicate the pfematuniy of
fears that, in the wake of Redriguez, the equal
protection clause provides no effective leverage
in the nation’s schools except where racial or
sexual discrimination exists. Several passible
routes left open by Rodriguez are implicit.
First, the issue of suspect r]assiﬁcatiﬂﬁ ﬁ"ta'y be
raised. (L
suspect classification is one way to trigger gt,ru:t
judicial scrutiny, requiring a compelling state
interest, under the equal protection clause;
demonstrating the existence of a fundamental

right or interest is the other.) In noting the
possible existence of a suspect class, the three
judge court cited the Rodriguez criterion for
suspect classification: a group which is

. saddled with such disabilities,
or subjected to such a history of
purposeful unequal treatment, or
relegated to such a position of
politifal pawerlessnegs as i::’: com-
the majomanan pcl!t!cal p,roc:essg 93
S.Ct. at 1294.

(For a summary of the arguments that this
special protection should be afforded to
children placed in low tracks or to all children,
as well as to handicapped children, see "School
Classification: Some Legal Approaches to
Labels,” by Merle McClung, 14 [nequality in
Education 17, 28.)

As noted abave, even the possibility of a
suspect wealth classification can be raised
within certain educational contexts. The
Rodriguez determination that there was no
suspect wealth classification rested on findings
that the Texas financing scheme did not dis-
criminate ‘‘against any definable category of
‘poor’ people or result in the absolute depriva-
tion of education.” 93 5.Ct. at 1292,

Second, as indicated by the ruling,
Rodriguez does not necessarily foreclose all
attempts to claim a constitutional right to
education. The Rodriguez holding that
students in Texas had not been deprived of any
fundamental rights was based on the court’s
finding that there was no failure “'to provide
each child with the opportunity to acquire the
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basic minimal skills necessary for the enjoy-
ment of the rights of speech and full participa-
tion in the political process.” 93 5.Ct. at 1299.
While this standard is most obviously
applicable to total exclusion from public educa-
tion, it might also be argued where, as with
some of the children in Colorado, the education
provided is unsuitable for teaching the child
those basic skills, particularly where it is so in-
appiopriate or inadequate that it is tantamount
to an absolute denial of educational opportuni-
ty.

Third, the Colorada court’s openness to the
possibility that the classification scheme may
be unreasonable even in the absence of strict
scrutiny may indicate increasing judicial move-
ment toward a more flexible approach to equal

protection issues in which the scope of review
is tied to a continuum of the importance of the
interests affected. (See McClung, supra,. at 29.)
The crucial importance of education and equal
educational opportunity, noted in Brown v.
Board of Education, 347 U.S. 483, 493 (1954),
and reaffirmed in Rodriguez, 93 5.Ct. at 1295,
provides material for arguing that a finding
that education is not fundamental interest
should not relegate educational issues (at least
outside of school finance) to the extremely
limited treatment traditionally associated with
“restrained review.”

[For a summary and discussion of
Rodriguez, see the case note by Thomas
Flvgare, 14 Inequality in Education 51.]

From 15 Inequality in Education at 88

COURT REJECTS MOTION TO DISMis5
FOR MOOTNESS IN HANDICAPPED
EXCLUSION CASE

Colorarlo Association for Retarded Children v,
Cofarado, C.A. No. C-4620 (D. Colo., filed Dec.
22, 1974), motion to dismiss for mootness denied
June 14, 1974,

{A summary of the complaint and an earlier
ruling refusing to dismiss for failure to state a
claim appears in 15 /nequality in Education 88.)

Plaintiffs are handicapped children who have
been excluded from school or are threatened with
exclusion, In this statewide class action, they
allege Fourteenth Amendment violations, and seek
access to free public education and procedural
safeguards, Defendants moved to dismiss for moot-
ness based upon an amendment to Colerado law
which advanced the deadline for (ocal systems to
implement plans for educating all handicapped
students from July 1, 1976 to July 1, 1975.

The three-judge court rejected the mootness
claim for two reasonms. First, it noted that the

Note:

Regarding The Education of Handicapped Children,” the latter available from
The Council for Exceptional Children

22091.

1
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legislature had previously established deadlines
which were not fulfilled or which were delayed:

in the light of the irreqular and de-

layed implementation of legislation in

the essential area of education for

handicapped children, we are of the

view that this case is not moot. The

mere enactment of legislation without

actual implementation does not render
substantial legal questions moot.

Second, the court relied upon “plaintiffs’
claims for compensatory relief for past exclusions
of handicapped children from school programs,”’
Thus, plaintiffs sought “relief beyond that man-
dated in the [state law].”

For related cases, see Harrison v, Michigan,
350 F. Supp. 846 (E.D. Mich., 1972) (case moot),
and Panitch v. Wisconsin, C.A. No. 72-C-461 (E.D.
Wis., Feb. 19, 1974) (rejecting mootness claim).

From 18 Inequality in Education at 54

Developments in these and other cases are reported in the Education
Law Bulletin and in "A Continuing Summary of Pending and Completed Litigarion

» 1920 Association Drive, Reston, VA



Il. Exclusion of

“Normal” Children

20




ILAA. SEX DISCRIMINATION
LA A1. Title IX of the Education Amendments of 1972

Title IX of the Education Amendments of 1972 prohibits descrimination in federally assisted
education programs against students and employees on the basis of sex. The key provision of Title

IX reads,

» + . No person in the United States shall, on the basis of sex, be excluded from parti-
cipation in, be denied the benefits of, or be subjected to discrimination under any edu=
cation program or activity receiving Federal financial assistance . . . .

Education Amendments of 1972, Sec. 901(a), 20 U.5.C. 1681(a) (1974).

The statute 18 silent on how an individual nmay initiate a complaint, standards for enforce-
ment by DHEW, and details on what constitutes discriminacion., In many respects it resembles Title
VI of the Civil Rights Act, 42 U,5.C., 20004 (1974} which compreheneively bans discrimination on
account of race, color or national origin in all federally-assisted programs. The experience
under the latter has shown the DHEW--the only federal agency to attempt wide scale enforcement in
grant programs--moves only very slowly in its determination to withheold funds, and more often
merely threatens to do so. Thus, individuals seeking speedy relief will still be better off
filing an action in feig:ai or state court alleging a denial of aqual protection.

 There are some.specific exceptions and exemptions in the law. First, bans on admissions
bias apply enly to "institutions of vocatienal education, professienal education, and graduate
higher education, and to public institutions of undergraduate higher educatifon . . . ." 20 U.S5.C.
1861(a) (1). Second, an institution controlled by a religious organizatien is exempt to the sxtent
that the application of the anti-discrimination provisions is not comsistent with the religious
tenets of the organization. 20 U.S5.C. 1681(a)(3). Discrimination in such institutions on the
basis of sex for reasons of custom, convenilence or administrative rule presumably is prohibited.
Third, & military school is also exempt if its primary purpose is to traln individuals for the
military services of the United States or the merchant marines. 20 U.S5.C. 1681(a) (4).

The statute specifically does not require sex quotas, but authorizes statistical evidence as

proof of bias. 2Q U.S5.C. 1681(b).

The regulations under Title IX are comprehensive and far- -reaching. See Fed. Reg. 24127 et
seq. (June 4, 1975) (effective date, July 21, 1975) (to be codified ss 45 C.F.R. 86.1 et.seq.)
These regulations make it clear that sexual discrimination in any part of a federal program, not
Jjust those directly receiving federal assistance, disqualify the agency as a recipleat, (secs.
86.11 & 86.31(a)),even if the discrimination takes place inm a separate, but clesely related, agency
(one which receives substantial zssistance from the recipient ageney). Sec. 86.31(b)(7). The
regulations contain specific rules for scholarships and other financial assistance, sec. 86.37,
Em;lgyment assistance, sec. 86.38, recruitment, sec. 86.23, admissions, secs. 86. 21, B6.15(d),
(e), coverage to all related activities, including "health, physical education, indusrcrial,
business, voeational, techmical, home economics, music and adult education courses," sec. 86.34
access to courses such as home economics or shop, sec. 86.34 (except sex education or physiecal

education courses may be sepsrated), access to vocational and other schools, sec. B6.35, employ-
13
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ment of students, sec. 86.38, counseling, sec. 86.36, and health and insurance services, secs,.
86.39 and 86.56(b). Accommodations for men and women must be comparable in housing, sec. 86.32
{although ;hére may be sex segregation in the housing and other facilities (sec. 86.33) {alchou
toilets and the like may be segregated). A section on athletic participation promises general.
equality, but permits separate teams for competitive skill and contact sports. In competitive,
non-contact sports, however, one sex must be permitted access to the team of another sex if non
other is available. Sec. 86,41. Discrimination on account of marital or parental status is
barred. Secs. 86.57, 86.21(c). Some general provisions bar sex discriminatien in allocatiop @
benefits generally, including academic and research opportunities. Sec. 86.31. Rules faor
appearance, sec. B6.31(b) (5) and tuition 86.31(b) (6) must be uniform.

ILAA.2. Amendments to the Public Health Service Act Prohibiting
Sex Discrimination

Another earlier federal law prohibiting sex discrimination among students became effective
on November 18, 1971. Titles VIT and VIII of the Public Health Service Act (PHSA), were amended
to prohibit sex discrimination in admissions to federally funded health training programs. Publ
Health Service Act, 42 U,5.C, secs. 295h-9 and sec. 298b-2 (1974). Implementing regulations for
the PHSA became final August 6, 1975. 40 Fed. Reg. 28572 (July 7, 1975) (te be codified as 45
C.F.R. 83.1 et seq.) The main objective of the PHSA regulations is to eliminate sex diserimina-
tioa in all health training programs operated by an entity which receives support under Title VI
or Title VIII of the PHSA and thereby ensure that maximally qualified health personnel are

tralned.

From pages 169-70 of The Constitutional Rights of Students: Analysis and
Litigation Materials for the Student's Lawyer (March 1976). This publication,
available from the Center for Law and Education, includes a section on "Con-
stitutional Amendment and State Rights to be Free of Discrimination' and cases

involving sex discrimination.

22

14



Q

ERIC

Aruitoxt provided by Eic:

iILAA3. Cases

Discrimination Not Substantiated

6583. Berkelman v. San Franclsco Unified School District,
No. 73-1686 (9th Cir., July 1, 1974). Appellants represented
by Susanne Martinez, Kenneth Hecht, Youth Law Center,
795 Turk St., San Francisco, Cal... 94102, (415) 474-5865.
[Here reported: 65831 Opinion (12pp.). Previously reported
at 6 CLEARINGHOUSE REV. 682 (March 1973).]

This action challenged the method of selection of
students for an elite, academic public high school on the
grounds that the admissions policy of the school district—
based upon prior grade point averages—discriminated on
its face against female students and in operation against
minority students and low-income students. The decision
of the district court, finding no unlawful discrimination in

in part by the Ninth Circuit.

The Ninth Circuit held that the utilization of different—
and more stringent—admission requirements for female
students violated the fourteenth amendment. The court
applied a ‘strict rationality’ standard of review regarding
sex discrimination, a standard of review which the court
said required the government to produce evidence that the
challenged classification furthered the central purpose of
the classifier. The school district had claimed that the differ-
ent admission standards were necessary to keep the number

of female students to half of the school population. The
Ninth Circuit held that in the absence of any evidence showing
that an equal number of male and female students furthers
the goal of better academic education, the discriminatory
standards were unconstitutional.

With respect to the racial and economic discrimination
alleged, the court found that there was no substantial evi-
dence of intentional or overt discrimination in selection
of the students. Since the ‘neutral’ admission standards,
however, operated in fact to exclude a disproportionate
number of black and Spanish-speaking students, the court
held that its duty was to examine the standard to determine
whether the admissions standard substantially furthers
the purpose of providing the best education possible for
students in the district. Conditioning admission on the
basis of past academic achievement, the court found, sub-
stantially furthers the district's articulated purpose of oper-
ating an academic high school. The court noted that unlike
a ‘tracking system’ in which the challenged classifications
are ‘predictive’ and isolate students of ‘less promising’ ability,
the classification was based upon past achievement impar-
tially measured.

With respect to the under-representation of loW-income
families, the court held that low-income persons have no

bers of racial minorities and since the admissions policy
was not made unconstitutional by its impact upon black
students, it is likewise not made unconstitutional by a
similar impact upon low-income students,
CR

Berkelman v. San Francisco Unified School Distyict is now reported at 501

Note: ]
F.2d 1264 (9 Cir. 1974). See also Bray v. Lee, 337 F.Supp. 934 (D.Mass. 1972),

holding that there is a violation of the equal protection clause where girls
have to score higher to get accepted into special academic high school than boys
because Boston Boys Latin School has 3000 spaces and Boston Girls Latin School
has only 1500 spaces; Vorchheimer v. School District of Philadelphia, 44 L.W.

2474 (3 Cir. 3/16/76), holding that public school district's maintenance, in
otherwise co-educational system, of two single-sex high schools in which enroll-
ment is voluntary and educational opportunities offered to males and females are
essentially equal violates neither the Equal Educational Opportunities Act of

1974 nor the equal protection clause.

See generally tracking, Part V infra; and ar
P. Weckstein, M. Dunkle and B. Sandler in "Sex Di
Inaqualiﬁy,ipiEduégtigﬁ (October 1974).

2

_..and as each hoy *eils
05 what hewants +o be when
he grows Up, 2ally cancapy
down what he 5ays ...

ticles by S. Martinez,
scrimination” Issue, Number 20

Cartoon by David Sipress



Action on behalf of fourteen-year-old public school student challenging
her "exclusion from attendance in the public schools...solely because she is
an unwed mother." Plaintiff is enrolled in the night program which is alleged
to be inferior and/or less desirable in terms of course offerings, extra-
curricular activities, counseling and costs. It is alleged that plaintiff's
exclusion ‘violates her right to due process and equal protection; her rights
under Title IX of the Education Amendments of 1972 (20 U.S.C. E1681) which
prohibits sex discrimination in programs receiving federal financial assistance
(there 1s no comparable policy for unwed fathers); and her rights under Article
XI, Section 3 of the South Carolina Constitution which provides for a system
of free public education open to all children in the state. ELB

Andrews v._ Drew Municipal Separate Sch. Dist., 507 F.2d 611
(C.A. 5, 1975),

Action by unwed mothers challenging rule against employing unwed
parents. One plaintiff was a teacher's aid when the rule was adopted, and
the other an unsuccessful applicant for the same position.

Rulings: (1) Contention that unwed parenthood was conclusive proof of
immorality denied due process of law by creating "irrebuttable presumption,
as to which the presumed fact doea not necessarily follow from the proven
fact." (614~16) (2) Given other reasons advanced for rule, it denied
equal protection of the laws even when measured by the "traditional®
standard of revieu (616-17), and the court need not reach, therefore, the
district court's alternative finding of a sex~based classification or its
conclusion that such classifications are suspect.

m
—
o

Houston v. Prosser, 361 F.Supp. 295 (N.D. Ga. 1973)

The court found the school board policy of excluding an unwed mother
from the day school fair and valid on its face, because the plaintiff had the
opportunity to attend night school; but held it to be a violation of the equal
protection clause, as applied, because there was a tultion charge for the even-
ing session. Analogies may be drawn between the school's policy of excluding
pregnant students and similar policies toward pregnant teachers. Cf. Cleve-
land Bd. of Educ. v. La Fleur, 414 U.S. 632 (1974) (right to be free from un-
warranted governmental intrusion into matters so fundamental as the decision
to bear a child). But see Bynes v. Toll, 512 F.2d 252 (2nd Cir. 1975) (up-

24
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11.B. Marriage

Indiana High School Athletic Association v. Raike, No.
2-273-A-38, Court of Appeals of Indiana, 2d Dist.,
Opinion, 5/12/75 (Clearinghouse Review #15,758)

Action seeking to prohibit the enforcement of rules of the
state athletic association and the local school board which prohibit
married students from participating in high school athletic and extra-
curricular programs. Rulings: (on appeal from a trial court ruling for
the student) (1) In addition to the "rational basis" and "compelling
state interest" standards of equal protection analysis, recent cases
posit an intermediate standard, i.e., a classification "must rest upon
grcund of difference having a fair and substantial relation to the
object of the legislation, so that all persons similarly circumstanced
shall be treated alike. (Emphasis supplied)." Quoting Village of Belle
Terre v. Boraas, 94 S.Ct. 1536 (1974) (Slip Op., p. 10) Finding "the
right to marry ... not conclusively recognized as a fundamental right",
the court applies the intermediate standard of review. (12-19) (2) The
"objective of the rules is to preserve the integrity and wholesome
atmosphere of amateur high school athletics...." (17) The classification -
"is over-inclusive in that it includes some married students of good moral
character...." It is "under-inclusive" in excluding unmarried
participants in athletics who engage in premarital sex, or "may be of a
depraved nature." Therefore, "those similarly situated are not similarly
treated, and therefore there is no fair and substantial relation between
the classification and the objective sought."” (18-19) (3) It is
"possible" to conclude that the rule does not satisfy the rational basis
standard. (19-20) (4) The court decides the case although plaintiff
has graduated because '"the issue is one of substantial public interest...."
(7,n.3) (5) Any requirement that administrative remedies be exhausted was
satisfied where plaintiff by letter requested the superintendent to change
the rule and was informed no change would be made. (31)

Note : The decision collects the cases on married students,
noting a trend toward rulings favoring students. (21-22)
7 7 - ELB
This case is now reported at 329 N.E. 2d 66.

Other recent cases include Hollon v. Mathis Ind. Sch. Dist.,
358 F.Supp. 1269 (S.D. Tex. 1973), vacated for mootness, 491 F.2d
92 (5th Cir. 1974) (granting a temporary restraining order to pro-
hibit male married student's exclusion from interscholastic league

" athletics activity): Charron v. Board of Sch. Dir. of Sch. Admin.

Dist. No. 6, Civil No. 12 (Temporary restraining order) (S.D. Me.
Oct. 7, 1970); O'Neill v. Dent, 364 F.Supp. 565 (E.D.N.Y. 1973)

(striking down statute prohibiting attendance by married cadets

17
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at the U.S. Merchant Marine Academy). Also see Bell v. Lone oak
Ind. Sch. Dist., 507 S.W. 2d 636 (Tex. App. Ct. 1974) (majority
opinion) (Cornelius, J. concurring at 639) (There is no relation
between marital status and athletic participation), dismissed in
part as moot, 515 S.W. 2d 252 (Tex. Sup. Ct. 1975).

Romans v, Crenshaw, 354 F. Supp. 868, 870 (S.D. Tex. 1972)
(exclusion from nonathletic extracurricular activities because of

marital status unconstitutional). The court observed:

A rule that would punish the necessary legiti-

mization of an offspring (by getting married)

would in its purblind application effectively

reward the bastardizing of the offspring.
But cf. Bynes v. Toll, 512 F.2d 252 (2nd Cir. 1975) (rejecting a
claim based on right to marital privacy and right to raise children
as grounds for striking down a university provision excluding
children from married students housing) and Earishfv,iga;ipna¥
Collegiate Athl. Ass'n, 506 F.2d 1028 (5th Cir. 1975) (rule barring
athletes who do not earn minimum grade point average found to have

rational basis).

o



11.D. “The Problem of the Due Process
Exclusion”

A substantially revised version c¢f this article, titled "The
Problem of the Due Process Exclusion: Do Schools Have a Continuinc
Responsibility to Educate Children with Behavior Problems?” appeai:
ed in 3 Journal of Law_and Education 491 (October 1974). The
major addition was a section on policy consideratic 1
27) with discussion of (1) the possibility that the school rather
than the child is the problem, (2) the least restrictive educatior

al alternative, and (3) possible stigma, separation and beha
or

wm\
*
-
o
a3
W
o
]
[Tn]
m
[y ]
L
un
)

control consequences of arguing that children with behavio i
lems should be treated like other children with special needs.

Another section of this article (pages 512-15) considers
whether various state statutory definitions of exceptional chil—
dren, carrying with them the mandate for education rather than
exclusion, include children expelled from school because of be-
havior problems. (Compare with new Iowa, Pennsylvania, Connecticut
and California laws summarized at IY.G. - II.I. infra.) Definition
of "handicapped children" in federal legislation often seem de-
signed to preclude this possibility, but note the following commen
and response from regulations published in 41 Fedé;a;igggistgg
8604 (February 27, 1976):

Eﬁkmr or COMMENT3 AND RESPONSES pended ﬂfemued tm s;:havalﬁ -and those
. Bectlon . 121: 10 Speclal provisions ]
mgdg £. While no specif ta Response,
'ommen no g c commen
were recelved on the new proposed para- gﬂ%ﬂgiﬁmd%fdhf l!m! eﬁepart-
graph. (g) "which set forth the statutarf ‘the meaning mﬂ the definition of ‘hamu-
mgnta in section 613(b) (1) of the capped children” set forth in section
orided By Fablie s gaicapped Adt 602(1) ‘of the EHA. Further, “special
tor Al recoam ‘.’g that “all handi education” and *related services” are
g“mmhmﬁdmm defined In ainendments to Section 602
o and relat services” be defined to (Sectlons 602(16) and (17)) contalned
tion an ted e in Public Law 04-142, These children are
include all mentally retardeq and ex- eligible to receive services under either
ceptional, or thought fo be exceptional, Part B or section 121 of the Elementary
children under 21 years of age, including and Becondary Education Act of 1985, as
institutionalized children, those sus- amended (programs for hnndlcsnpad

children In Btate-operated and Btate-
supported schiools), depending on which
agency in the State s directly responsible
for thelr free public education,

27
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ILE.2.

THREE JUDGE COURT ABSTAINS
ON DUE PROCESS EXCLUSION ISSUE

As reported in /nequality in Education, =15,
Dunlap v. Charlatte Mechienburg Bd. of Edue.,
C.A. No. 72-:72 {W.D.N.C., filed 4/17/72), con-
solidated with Webster v. Perry. C.A. No.
C-138-WS-72 (M.D.N.C., filed 5/10/72) for pur-
poses of appeal, is onz of the few cases directly
challenging the power of a school board to expel
students for disciplinary reasons. Plaintiffs are
black students who argue that their exclusion from
public aducation violates the Fourteenth Amend-
ment and the North Carelina Constitution. Plain-
tiffs do not contest the charges against them or
allege procedural defects in the hearings provided
by the school, but argue instead that the exclusion
statute is disproportionately applied to blacks, and
also that the school’s objectives can be satisfied by
transfer of “‘problem students” from regular
classes to alrernative educational programs.

In a decision filed on December 3, 1973, the
court retained jurisdiction over, but abstained
from deciding, whether the North Carolina exclu-
sion statute (N.C.G.5. sec. 115-147) violates the
U.5. Constitution because it allegedly (a) is vague
and overbroad and (b} denies equal protection of
the laws by classifying some students as not being
entitled to a public education. The majority
opinion conceded that these ..legations ’‘raise
issues normally appropriate for determination by a
three judge distriet court ** it abstained on these

cecsly that the
.«¢ both a substantial

questions because
plaintiffs in each ¢ e

28

Dunlap v. Charlotte-Mecklenburg Bd. of Educ.

statutory and constitutional claim under North
Carolina law.,” The majority emphasized the
N.C.G.S. sec. 115-1 and N.C. Constitution Art. 1X,
sec. 2{1) both provide for free public schools
“"wherein equal opportunities shall be provided to
a/l students,”” and the state court might interpret
these provisions in a way that would avoid or
modify any federal constitutianal questions.

‘Nhile similar statutory and constitutional
provisions exist in most states and could easily be
interpreted to preclude a school from expelling a
student totally from public education far miscon-
duct, courts traditionally have not read such
provisions as a bar to exclusion. Usually court
review of disciplinary exclusions {except where
personal rights of constitutional dimensions like
free speech are involved) is limited to (a narrowly
defined) “‘irrationality” or “arbitrariness” and
assurance that procedural due process was afford-
ed.

In a dissenting opinion, J. McMillan noted
procedural obstacles to a state court remedy, and
concluded that the three judge court should have
decided the difficult eonstitutional questions be-
cause, inter alia, the plaintiffs were indigent, black
and effectively excluded from public education. J.
MeMillan also noted: ‘‘So few whites have been
similarly excluded from school during the relevar-
period that a strang inference arises that t!
exclusion statute has been used and may be used
discriminatorily against black students.” He con-
curred, however, with the majority decision to
remand the issue of racially discriminatory applica-
tion of N.C.G.5. 115-147 to single federal district
judges.

16 Inequality in Education at 6(



I1.G. Fox v. Benton
C.A. No. 745D (S.D. la., filed February 8, 1974): Complaint

This case is based primarily on the argument that children
expelled from school because of various behavior problems must be
treated like other children with special needs ~- i.e., provided
with special or alternative education suited to their needs rather
than totally excluded from public education. Since special or
alternative education involves the possibility of stigma, separa-
tion from other students and behavior-control techniques as men-
tioned in Part II.D. supra, the parents/child should be informed
of, and willing to accept, these possibilities before pursuing
this legal approach. Some potential clients will prefer total
exclusion to this approach -- which is why the class of plaintiffs
in Fox v. Benton is limited in Paragraph 11 of the Complaint to

all children who have been "involuntarily excluded" from school

because of various behavior problems.

Th

e
Fox v. gentg;:

following are excerpts from the Amended Complaint in

INTRODUCTION

l. This is an action for declaratory and injunctive relief
to redress the deprivation of rights secured to the plaintiffs
under the Constitution and laws of the United States, including
the Eighth and Fourteenth Amendments to the Constitution; and
Title 42 U S.C. Section 1983 which provides redress for the de-
privation under color of state law of any right, privilege, or
immunity secured by the Constitution and laws of the United States.
This action includes a constitutional, equal protection challenge
to Sections 282.3 and 282.4 Code of Iowa 1973, which authorize
the exclusion of some handicapped children from public education
while other handicapped children are provided special education
pursuant to Chapter 281, Code of Iowa 1973, and children without

29
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handicaps are provided with public education.

* * * *

[Sections on Jurisdiction and Parties omitted.]

CLASS ACTION - PLAINTIFFS

l11. Named plaintiffs sue on their own behalf and, pursuant
to Rule 23, Federal Rules of Civil Procedure, on behalf of all
other Iowa residents of school age who are eligible for a free
public school education and who have been or may be involuntarily

education by virtue of their classification as 'hyperactive',
'behavior problems', 'emotionally maladjusted', 'incorrigible’,
'immoral', 'disruptive', abnormal', 'immature' or any other kind
of non-conforming behavior which is or should be recognized as a
handicap. All plaintiffs can profit from an education whether in
regular classrooms with supportive services or in special classes
adapted to their needs. The class is so numerous that joinder of
all members is impracticable. There are questions of law or fact
common to the class. The claims or defenses of thevrepresentative
parties are typical of the claims or defenses of the class. The
representative parties will fairly and adequately protect the
interests of the class. 1In addition, prosecution of separate
actions by individual members of the class would create a risk of
inconsistent or varying adjudications with respect to individual
members of the class which would establish incompatible standards
of conduct for the local officials opposing the class. Prosecu-
tion of separate actions by individual members of the class would,
in addition, create a risk of adjudications, with respect to in-
dividual members of the class, which would as a practical matter
be dispositive of the interests of other members not parties to
the adjudication and would substantially impair and impede their
ability to protect their interests.




12. Defendants have acted and failed to act on grounds gen-
erally applicable to the class, thereby making appropriate pre-
liminary and final injunctive relief or corresponding declaratory
relief with respect to the class as a whole.

[Sections on Class Action Defendants and Factual Allegations omit-
ted.]

CLAIMS FOR RELIEF

17. As their claim for relief plaintiffs allege that the

-of Iowa 197
secured to them by th

actions of defendants pursuant to Sections 282.3 and 282.4 Code
3 are depriving them of their right to an education

Fourteenth Amendment to the United States
Constitution; and that in addition the actions of defendants pur-

o

suant to said statutes constitute cruel and unusual punishment
in violation of the Eighth Amendment to the United States Consti-

tution.

18. Plaintiffs are and will continue to suffer irreparable
harm and injury at the actions of defendants, including, but not
limited to the following:

a. Disruption and impairment of their personal, social and

peer group development.

b. Emotional anguish resulting from ridicule, rejection,

loneliness and insecurity.

¢. Continuing and irreversible harm to their futures as

students, wage-earners, citizens and members of society.

d. Loss of normal educational progress toward careers and

toward advanced educational goals.

e. Deterioration of proper relations with authority.

31
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f. Increased loss of interest in and frustration with school
and academic matters.

g. Development of emotional and behavioral signs of dis-
rientation and boredom.

h. Increased likelihood of becoming part of a "self-fulfill-

o

economic failure.

19. Plaintiffs have no adequate, plain and speedy remedy at
law to redress such injuries and therefore bring this suit for

declaratory and injunctive relief as their only means of securing

20. As an additional claim for relief, plaintiffs allege
that the persistent refusal by defendants to provide a suitable

education for them has resulted in harassme..t of them by juvenile

against one of them.

WHEREFORE, plaintiffs pray that this Court:
1. Convene a Three Judge Court pursuant to Sections 2281 and

2284 of Title 28 U.S.C.

2. Enter an Order declaring that Sections 282.3 and 282.4
Code of Iowa 1973, are in violation of plaintiffs' constitutional
rights in that defendants' policies, actions and practices pur-
suant to such statutes, which exclude plaintiffs from a regular
public school assignment without providing an immediate education-

al alternative, denies them the equal protection of the laws.

3. Enter an Order declaring that providing special education
to some behaviorally handicapped children pursuant to Section
281.2(2) Code of Iowa 1973, and denying such special education to

32
24



other behaviorally handicapped children pursuant to Section
282.3 and 282.4 Code of Iowa 1973, constitutes violation of equal
protection under the Fourteenth Amendment.

4. Enter an Order declaring that the provision of special
education to handicapped children under Section 281.2(1) Code of
Iowa 1973, and denying special education to behaviorally handi-
capped children pursuant to Sections 282.3 and 282.4 Code of Iowa
1973, constitutes a denial of equal protection of the laws under

the Fourteenth Amendment.

2. Enter an Order declaring that Sections 282.3 and 282.4
Code of Iowa 1973 are in violation of plaintiffs' constitutional
rights in that defendants' policies, actions and practices pur-
suant to such statutes, which exclude plaintiffs from a reqular
public school assignment without providing an immediate education-

al alternative constitutes cruel and unusual punishment.

6. Enter an Order declaring that Sections 282.3 and 282.4
Code of Iowa 1973 are in violation of plaintiffs' constitutional
rights in that defendants' policies, actions and practices pur-
suant to such statutes, allowing expulsion from a regular public
school program without a due process hearing, violate the due

process clause of the Fourteenth Amendment.

7. Permanently enjoin defendants, their agents, representa-
tives and employees from the use of suspension as a disciplinary
measure which discriminates against plaintiffs as handicapped
children in violation of the Fourteenth Amendment.

8. Permanently enjoin defendants, their agents, representa-

tives and employees from the use of any suspension or expulsion

33



procedures against plaintiffs, which do not comply with full due
process of law as guaranteed by the Fourteenth Amendment to the

Constitution of the United States.

9. Permanently enjoin the defendants, their agents, repre-
sentatives and employees from expelling plaintiffs from a regular
public school educational program without provision for an im-
mediate educational alternative comparable to that provided tc
children certified under Section 281.2(2) Code of Iowa 1973.

10. Permanently enjoin defendants, their agents, representa-
tives and employees from exercising any authority or power under
Sections 282.3 and 282.4 Code of Yowa 1973.

11. Permanently enjoin defendants, their representatives,
agents and employees from any classification resulting in the:
assignment to or the denial of alternative educational programs
without a hearing which complies with full due process of law.

12. Order that the defendants provide tutoring, or other
compensatory education, to compensate plaintiffs for educational
opportunities lost due to defendants' unconstitutional exclusion

of plaintiffs.

13. Order that the defendants submit, within fourteen days
of the entry of its Order, a report to this Court and counsel for
plaintiffs, which shall 1list each child presently suspended, ex-
pelled, or otherwise excluded from a publicly-supported education,
the reason for, and the date and length of, each such suspension,
expulsion, or exclusion and the proposed time and type of educa-

tional placement of each such child.

14. Order that the defendants notify, within forty-eight
hours of the submission of said report, the parents or guardian of
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each such child, and inform each as to the child's right 4o a
publicly-supported education and as to that child's proposed edu-

cational placement.

15. Order that the defendants cause to be publicly announced
within twenty days of the entry of its Order, to all parengs in
the State of Iowa that all children, regardless of behavivy dis-
order or any other kind of non-conforming behavior or behwvior
handicap, have a right to an education; and to inform suvh parents
of the procedures required to enroll their children in an gppropri-
ate program; and to submit a plan to this Court and couns®l for

16. Order that defendants provide restitution to eadl parent
or guardian of members of the plaintiff class for cost of s&duca~
tion paid or committed by said parent or guardian as a reaglt of
the illegal exclusion.

17. Award to the plaintiffs compensatory damages fof their
severe mental anguish, emotional distress and psychological detri-

ment, suffered as a direct result of the actions of the defendants.

18. Order that defendants pay and reimburse plaintiffs for
the costs of this action and for reasonable attorney fees,

19. Order such other and Further appropriate relief gs the

Court may deem proper.

Respectfully submitted,

JOSEPH C. JOHNSTON GORDON E. ALLEN

Johnston, Penny & Bray Iowa Civil Liberties Union
326 South Clinton Street 1000 College Street

Towa City, Iowa 52240 Des Moines, Iowa 50314

MERLE McCLUNG J. JANE FOX
Center for Law and Education Hawkeye Legal Aid Society
Harvard University 225 South Gilbert Street
14 Appian Way ‘ Towa City, Iowa 52240
Cambridge, Massachusetts

02138 2/
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Note: On May 23, 1274 the Iowa State Legislature adopted a new
special education bill (Senate File 1163, 65th General Assembly)
which amended Section 281.2 to include "chronically disruptive"
children among those children requiring special education. Ef-
fective July 1, 1975, Section 28l1.2 now provides, inter alia:

"Children requiring special education" means persons
under twenty-one years of age, including children
under five years of age, who are handicapped in ob-
taining an education because of physical, mental,
emotional, communicaticn or learning disabilities or
who are chronically disruptive, as defined by the rules
of the department of public instruction.

* & % *
t is the policy of this state to provide and to require
chool districts to make provision, as an integral part
f public education, for special education opportunities
sufficient to meet the needs and maximize the capabilities
of children requiring special education. . . . To the
maximum extent possible, children requiring special
education shall attend regular classes and shall be edu-
cated with children who do not require special education.
moval of children requiring special education from the
regular educational environment, shall occur only when,
and to the extent that the nature or severity of the edu-
cational handicap is such that education in regular classes
even with the use of supplementary aids and services,
cannot be accomplished satisfactorily.

-

O W -
m o

The Legislature did not, however, strike from the Iowa statutes
Sections 282.3 and 282.4 which authorize the expulsion of some

school children.




II.H. Other Cases Challenging
Disciplinary Exclusion

Student Expelled From Attending Any School in
District Alleges School Board Has Responsibility
of Making Some Provision for His Education

16,959. Howard H. v. Wentzel, No. 41 (Pa. C.P.. Cumberland
County. filed 1975) Plaintifl represented by Irene Solet.
Stephen Miller. Education Law Center, lnc., 2100 Lewis
Tower Bldg., 225 5. 15th St., Philadelphia, Pa. 19102, (215)
732-6655. [Here reported: 16,959A Complaint (6pp.); 16,9598
Petition {2pp.); 16.959C Supplemental Memo (18pp.).]
Plaintiff seeks a petition for special injunction against
the West Shore School District in which last March and
formally expelled the plaintiff from attending any school in the
district. Plaintiff contends that since the West Shore School
Board has refused 1o offer any educationai services, the board
is acting in defiance of a regulation adopted by the State Board
of Education in 1974 which provides that students who are less
than 17 years of ags are still subject to the compulsory school
attendance law even though expelled, and must attend school.
The responsibility for placing the student in school rests
initially with the student’s parents or guardian. However, if the
student is unable to atiend another public school, cannot af-
ford 1o attend. or is unable to be accepted at a private school,
the student’s school district has the responsibility to make
some provision for the child’s education, either through
instruction in the home or by readmitting the child. If none of

action in accordance with the provisions of the Juvenile Act
(11 P.5. §50-101, er seq.) to ensure that the child will receive a
proper education. 22 Pa. Code §12.6(h).

CR

School District’s Policy of Not Providing Alternative
Instruction to Insubordinate Students Suspended
for Five Days or Less Violates New York Education

16,818. Turner v. Kowalski, No. 2001E (N.Y. Sup. Ct.. App.
1div., Oct. 28, 1975). Appellant represented by Catherine
Cronin. Andrew Levy, Legal Aid Society of Westchester
County, 36 Grand St.. White Plains, N.Y. 10601, (914) 761-
9200. [Here reported: 16.818A Verified Petition (7pp.):
16.818B Answer (8pp.); 16,818C Judgment (2pp.); 16.818D
Appellants Briel (80pp.); 16.818E Respondents® Brief{22pp.):
16.818F Opinion and Order (4pp.).)

The Appellate Division of the New York Supreme Court
was brought as a proper class action but that school authorities
did not have to provide alternative instruction for a student
suspended for unruliness where the suspension is for five days
or less pursuant to Section 3214 of the Education Law, The
Appellate Division declared that the policy of not providing
alternative instruction was in clear violation of that section,
which states that “immediate steps shall be taken for his atten-
tion of said pupil pursuant to the provisions . . . of the family
court act. CR

Freeman v. Brooks, No. A-5104, Chancery Court for Davidson

County, Tennessee (Clearinghouse Reyiew # 14, 808 A)

Class action alleging that plaintiff, a fifteen year old
"handicapped" student with a history of problems adjusting to the school
environment, was unlawfully excluded from school in violation of
Tennessee's Mandatory Education Act. (T.C.A. 49-2912 et seq.)
and the procedural due process requirements of the Tennessee and'United
States Constitutions. In addition to local officials, the defendants
include the State Commissioner of Education who allegedly has the
"responsibility to see that educational services are provided for all
handicapped children." The court is asked to enjoin the defendants from
excluding handicapped students from programs appropriate to their
needs, suspending pupils from school without at least an informal
hearing, after oral or written notice of charges, which conforms to the
dictates of constitutional due process requirements and Tennessee law.
EL
Note: See also Mitchell v, King (Connecticut Law Journal, July 15, 197
discussed at II.I. infra.
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Disciplinary Exclusion

The New Connecticut Law

On July B, 1975, the Governor of
Connecticut signed into law Public Act No.
75—-609, titled "An Act Concerning Exclusion
from School for Disciplinary Purposes.” The new
law provides procedural safeguards prior to suspen-
sion, expulsion, and disciplinary transfer from
school. Probably more signifieant are the substan-
tive provisions which guarantee (1) an opportu-
nity to complete any classwerk and examinations
the student missed during a suspension period, and
(2) an alternative educational opportunity for an
expelled student during an expulsion period, with
no expulsion period to extend beyand the end of
the school year.

The new Cennecticut law replaces an old
statute authorizing expulsion tor “conduct inimi-
cal to the best interests of the school.” As
discussed below, the Connecticut Supreme Court
subsequently held this old law, similar to many
existing state exclusion statutes, too vague to
constitute a valid delegation of power by the
legislature. This note will summarize the major
provisions of the new Connecticut exclusion law,
and comment briefly on this law and exclusion
legislation ir general,

Major Provisians

Removal from class, suspension, and expul-
sion are each treated differently by the new
Connecticut law. The due process required prior to
expulsion is extended to students who have been
recommended for disciplinary transfers to another
school. Under Section 2 the new law, the board of
education may authorize teachers to remove a
student from class for a period of up to ninety
minutes and send him/her to a designated area
when he/she “deliberately causes a serious disFup-
tion of the educational process within the class-
room, provided no pupil shall be removed from
class more than six times in any year nor more
than twice in one week” unless given the kind of
informal hearing described for suspension below,

Under Sections 3 and 4 of P.A. No. 756—609,
the board of education may also authorize school
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officials to suspend or expel “any pupil whose
conduet endangers persons or property or is
seriously disruptive ef the educational process, or
which conduct is violative of a publicized policy of
such board.” Each board of education is required
by Section 5 of the new law to assure that all
pupils within its jurisdiction are informed, at least
annually, of the board policies governing student
conduct. And each board of education is further
required by Section 5 to provide an effective
means of notifying, within twenty-four hours, the
parents or guardian of any miner pupil who has
been removed from elass, suspended from scheol,
or who is being recommended for expulsion or
disciplinary transfer, Other provisions of the new
law dealing with suspension and expulsion are
described below. :

Suspension

Section 1{c) of P.A. No. 75—609 defines
suspension as “an exclusion frem school privileges
for no more than ten consecutive school days,
provided such exclusion shall not extend beyond
the end of the school year in which such suspen-
sion was imposed.” Section 3 also states that
“Unless an emergency exists, no pupil shall be
suspended without an informal hearing before the
building principal or his designee at which such
student shall be informed of the reasons for the
disciplinary action and given an opportunity to
explain the situation.” A student may be
suspended before a hearing if an emergency exists.
"Emergency” is defined in Section 1(e) as “a
situation under which the continued presence of
the pupil in school poses such a danger to persons
or property or such a disruption of the educational
process that a hearing may be delayed until a time
as soon after the exclusion of such pupil as
possible,”

Section 3 of the new Connecticut law
indicates that a more formal hearing may be held
if the circumstances surrounding the incident so
require, It also provides that “no pupil shall be



Q

ERIC

Aruitoxt provided by Eic:

suspended more than ten times or a total of fifty
days in one school year, whichever results in fewer
days of exclusion,” unless the student is granted
the kind of formal hearing described below for

expulsion. The Connecticut law further pro-

vides: “Any pupil who is suspended shall be given

an opportunity to complete any classwork includ-’

ing, but not limited to, examinations which such
pupil missed during the period of his suspension.”

Expulsion

Expulsion is defined in Section 1(d) as an
exclusion from school privileges for more than ten
consecutive school days, but it cannot extend
beyond the end of the school year. These provi-
sions regarding expulsion also apply to transfer to
another school for disciplinary reasons. Section 4
of the law states that unless an emergency exists,
"no pupil shall be expelied without a formal
hearing held pursuant to sections 4-177 to
4=180, inclusive of the general statutes.” If an
emergency exists, as defined above, the hearing
may be held after the student is excluded from
school, but must be held as soon thereafter as
possible,

The requirements of a hearing pursuant to
Section 4—=171 to 4-180, the standard state
hearing procedures in Connecticut’s Administra-
tive Procedures Act, are set forth below. First, all
parties must have reasonable notice. In the case of
a minor notice must also be given to the parents or
guardians of the pupil.

Section 4=177
{b) The notice shall
include: (1) A statement of the time,

place, and nature of the hearing; (2) a

statement of the legal authority and

jurisdiction under which the hearing is

to be held: (3) a reference to the

particular sections of the statutes and

regulations involved; (4) a short and
plain statement of the matters assert-

ed. If the agency or other party is

unable to state the matters in detail at

the time the notice is served, the initial

notice may be limited to a statement

of the issues involved, Thereafter upon

application a more definite and de-

tailed statement shall be furnished.
(c) Opportunity shall be af-
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forded all parties to respond and pre-
sent evidence and argument on all
issues involved.
{d) Unless precluded by law, in-
formal disposition may be made of
any contested case by stipulation, a-
greed settlement, consent order, or
default.
{e) The record in a contested
case shall include: (1) All pleadings,
motions, and intermediate rulings; (2)
evidence received or considered: (3)
questions and offers of proof, objec-
tions and rulings thereon; (4) any
decision, opinion or report by the
officer presiding at the hearing.
{f) Oral proceedings or any part
thereof shall be transeribed on request
of any party. The requesting party
shall pay accordingly, the cost of such
transcript or part thereof.
based exclusively on the evidence and
on matters officially noted.
Section 4--178 provides, in part, that oral
and documentary evidence may be received, and a
party may conduct cross examination, And
Section 4—180 provides that a final decision
against the student must be in writing or stated in
the records. The student or his parents or guardi-
ans must be notified in person or by mail of any
cecision or order, and are entitled to a copy of the
decision or order for themselves and their at-
torney.

Alternative Education for Expelled Students

Section 4{c) of the new Connecticut law
provides that “any pupil who is expelled shall be
offered an alternative educational opportunity
during the period of expulsion.” However, if for

does not want to have him/her enrolled in an
alternative program, the parent can choose total
exclusion from school for his/her child for the
expulsion period and not be subject to the usual
penalties for not complying with the compulsory
education law (Section 10~184).
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Commentary

The pravision for alternative education dur-
ing the expulsion period is especially noteworthy
because it reflects an educational philosophy that
the due process exclusion should not be used to
eliminate disruptive students from all schooling,
but rather as a triggering mechanism for special
help for such students. Since some alternative
educational approaches offered by the school
might be educationally or socially unacceptable to
the student/parent, the new law provides a paren-
tal option for total exclusion from school (without
the usual penalties for violating the compulsory

be worked out with the school. This approach
raises a number of difficult questions {e.g., |s the
consent informed?; Will the alternative make it
easier for schools to exclude students from the
regular class?), but on balance it seems preferable
to the status guo which all too often excludes
frem the educational process the very students
who are most in need of help. For a fuller
discussion of these issues, see M. McClung, ““Alter-
natives to Disciplinary Exelusion From School,”
20 Inequality in Education®8 (July 1975).

In an earlier draft of the bill, the Education
Committee considered setting out in considerable
detail the parameters of acceptable student con-
duct, but concluded that this was a matter best
left to the discretion of each local board of
education. Therefore the Education Committee
reported out a bill with more general standards
which authorized the suspension or expulsion of
“any pupil whose conduct endangers persons or
property or is seriously disruptive cf the educa-
tional process, and which eonduct is violative of a
publicized policy of such board.” (emphasis
added)., A last minute floor amendment in the
Genera! Assembly, however, substituted the word
“or” for “and” and thus left the final statute
without general standards of conduct. lronically,
this amendment may. leave the new law open to

the prior expulsion statute.

The old exclusion statute (Section 10—234
of the Connecticut General Statutes) was typical
of many existing state statutes, simply authorizing
explusion for “conduct inimical to the best inter-
ests of the school.” On July 15, 1975 the Supreme
Court of Connecticut upheld a lower court de-
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cision which found the old expulsion law too
vague to constitute a valid delegation of power by
the legislature. The Supreme Court stated: “What
the phrase ‘inimical to the best interests’ may
mean to different persons is virtually unlimited,”
Mitchell v. King {(Connecticut Law Journal, July
15, 1975, at page 5). The Court continued:

Section 10-234, when read in the
light of the legal principles enunciated,
is unconstitutionally vague on its face,
It does not give fair notice that certain
conduct is proscribed; it makes no
distinction between student conduct
on or off school property, during
school hours or while school is not in
session. It fails to provide any mean-
ingful indication as to what range of
behavior would legitimately subject a
student to expulsion. Thus, the tirwe,
the place, and the nature of student
conduct that might be deemed “inimi-
cal to the best interests of the school”’
would lie entirely within the subjective
discretion of the board of education.
A more specific standard is required,
id, ’

The task is to define prohibited conduct more
clearly than with vague phrases like “inimical to
the best interests’” without going to the other
extreme of trying to specify every conceivable
kind of misconduct. A reasonable attempt to find
middle ground between these two extremes is set
forth in Sections 9.1 and 10.1 of “A Sample
Student Code,” Phi Delta Kappan (December
1974).

Rather than simply incarporating such stan-
dards in a statute or school disciplinary code and
imposing thern upon students, however, a strong
argument can be made that standards of conduct
are more likely to be accepted if the students are
given an active role in helping to formulate (and
implement) them. Thus a model exclusion statute
might authorize ‘‘a joint student/faculty com-
mittee to suspend or expel any student for
conduct it finds to endanger persons or property
or to be seriously disruptive of the educational
process, and which conduct violates one of the
standards of conduet formulated and publicized
by such committee.’’ The advantages and disadvan-
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tages of various models for student participation
are discussed in the handbook Codes of Student
Rights and Responsibilities, a forthcoming publica-
tion of the Center for Law and Education.

Many current state exclusion statutes proba-
bly cannot meet the legal test in Mitchell v. King
quoted above. A vagueness challenge, however,
even if successful, is not necessarily the best
approach . because it offers no solution for a
legislative remedy clearly defining standards which
are repressive or otherwise questionable. Another
approach is to argue an equal protection violation
in excluding disruptive children while providing
education to other children needing special educa-
tional help (and to children whe do not need
special help). Two pending cases raise this issue:
Dunlap v. Charlotte Mecklenburg Board of Educa-
tion, C.A. No. 72-72 (W.D.N.C,, filed April 17,
1972), and Fox v. Benton, C.A. No. 74—5-D
(5.D. lowa, filed February 8, 1974).

While a successful vagueness challenge does
not in itself quarantee an acceptable remedy, it can
force the legislature to rewrite an archaie exclusion
statute, and a better approach to disruptive be-
havior may be incorporated in the process. This
proved to be the case in Connecticut where some
encouraging substantive provisions were incorpo-
rated in the new legislation. The Education Com:-
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mittee, however, refused to exercize & policy role
in expanding protection prior to suspension (for
example, by requiring an opportunity for parental
involvement before the informal hearing so that
the parents can be involved in working out a
solution to the problem), and simply codified the
minimal due process required by the U.S. Supreme
Court in Goss v. Lopez, 95 5.Ct, 729 (1975).

Goss v. Lopez and cases like Mitchell v. K. ing
may encourage many states (and local school
districts) to revise their laws and regulations
concerning disciplinary exclusion from school.
Those involved in formulating new standards may
have to make some difficult choices between
concentrating on procedural or substantive provi-
sions. The courts’ natural inclination for proce-
dural remedies should not predetermine the ap-
proach. Policymakers obviously have much more
flexibility. Rather than expanding due process
requirements for short-term suspension, for ex-
ample, it may be educationally preferable to
minimize the harmful effects of suspension by
providing opportunities to make up work and
exams, expunging the disciplinary action from the
student’s record at the end of the year, and
providing educational alternatives to exelusion
which help to remedy the underlying problerm,

=Merle MeClung



Note: Many states are beginning to recognize the continuing obligation
of their schools to educate children who have been expelled because of
behavior problems, Compare the new Iowa, II.G, supra, Pennsylvania, II.H.
supra, and Connecticut laws with the new California law which provides:

Ch. 1253

—SEC. 3. Section 10605.1 is added to the Education Code, to read:
10605.1. A governing board that has voted to expel a pupil may
suspend the enforcerient of such expulsion for a period of not more
than one full semester.in addition te the balance of the semester in
which the board votes to expel and may, as a condition of such
suspended action, assign the pupil to a school, class, or program
which is deemed appropriate for rehabilitation of the pupxl In lieu
of other authorized educational programs to which the pupil may be
assigned, such school, class, or program may be offered as a
community-centered elassroom and may include experiences for the
pupil as an observer or aide in governmental functions, as an
on-the-job trainee, and as a participant in specialized tutorial
experiences or individually prescribed educational and counseling
programs. Such programs shall include an individualized learning
program to epable pupil to continue academic work: for credit
toward graduation and shall qualify for state apportionment based on
average daily attendance for only those hours in courses which earn
credit for graduation and which conform to the provisions of Section
11251 of the Education Code.

At the conclusion of the designated pEI"le during which an
expulsion action is suspended, the governing board shall: (1)
reinstate a pupil who has satisfactorily participated in a school, class,
or program to which such pupil has been assigned as a cc:mdltmn af
the suspended action and permit the pupil to return to the school of
former attendance or voluntarily to attend other programs offered
by the district; or (2) if a pupil’s conduct has been unsahsfactory
enforce the expulsmn action previously voted by the board.

If the pupil is reinstated, the board may also take action to expunge
the record of the expulsion action.
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Hl.A.2. Other Cases re Due Process Hearings

Catherine D. v. Pittenger, C.A. No. 74-2435, E.D.Pa., Consent
Order, 6/27/75 (Clearinghouse #13,5758,D)

This action to insure procedural due process for those persons who
are or are thought to be exceptional and in need of special education (other
than those who are mentally retarded or thought to be mentally retarded) was
settled when the state adopted regulations. See 22 Pa. Code Ch. 13. The
regulations include safeguards against discriminatory testing, and dispropor-
tionate assignment of racial or ethnic groups; encouragement of mainstreaming;
provision of qualified special education personnel in the schools; special
education program guidelines; provision for pPlacement in out-of-state institu~ -
tions, private schools and special public schools for students with special
needs; provision for opportunities for gifted children; and provisions on
extensive due process safeguards. The safeguards come into play before a person
has been classified exceptional or there has been a change in his or her status,
and involve the right to a parent conference, the right to a formal due process
hearing, the right to have classification based on substantial evidence, the
right to counsel, access to records and test scores, the right to call witnesses,
the right to present outside medical and psychological opinions, and the
right to a prompt decision after the hearing (within 20 days). The court has
"retain[ed) jurisdiction of the action until.[the] provisions of the stipulation
are properly implemented."

Note: Provisions concerning students mentally retarded or thought to
be mentally retarded are set forth in a stipulation entered in PARC v. Common-
wealth of Pennsylvania, 334 F.Supp. 1257 (E.D.Pa., 1971).

ELB

Jacobs v. Ocean County Board of Education, Docket No. ____ s
Superior Court of New Jersey, Monmouth County-Chancery
Division, Complaint, 6/75 (Clearinghouse #15,806A)

Class action challenging New Jersey statutory scheme for placement
of students with special needs on the ground that it does not provide for a
due process hearing prior to final decision-making. The complaint alleges
that the named plaintiff was placed in three different approved residential
schools for the years 1970-71 through 1974-75, after he was observed to have
"a profound reading problem and a developing pattern of behavioral difficulties
which interfered with his learning." It is further alleged the plaintiff
made "dramatic" progress in 1974-75 in a school using a particular method of
teaching reading, but that his mother was informed, without a hearing, that
he would be returned for 1975-76 to a public school (where the particular
reading method would not be used). The placement scheme is alleged to deny
due process of law in violation of the fourteenth amendment. ELp

Note: ,See‘due process required by Federal law at VI.B., VI.C. and
VI.D. infra.
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I11.B.1. “Legal Challenges to Educational Testing Practices”

This article was reprinted in 15 Inequality in Education 92 (November, 1973).

See Washington v, Davis, 44 L.W. 4789 (June 8, 1976), summarized at III.B.2
infra, for recent Supreme Court decision on testing.




11.B.2. Table of Cases on Testing

ial Education (PASE) v. Redmond, C.A.

Parents in Action cn Spec al 3 _(PASE) d
Complaint filed 12/12/74 (Clearinghouse

No. 74C 3586, N.D. I11.,
Review #14352A)

Class action on behalf of Latino and black students who have been
or will be misplaced in classes for educable mentally handicapped (EMH)
students in Chicago schools, allegedly as a result of "arbitrary and
discriminatory practices" in violation of federal law [L.e., the equal
Protection and due process clauses of the Fourteenth Amendment; Title VI of
the Civil Rights Act of 1964, 42 U.S.C. 2000d; the Equal Educational
Opportunities Act of 1974, 20 U.S.C. 1703; and the Education of the Handi-
capped Amendments of 1974, 20 U.S.C. 1414]. It 1s alleged in part that
Latino and black students comprise 63.5% of enrollment generally, but 81.5%
of EMH classes; that EMH curriculum is diluted and classroom facilities
inferior; that placement adversely effects future educational and employment
opportunities and stigmatizes students; that misplacement results from
reliance on "racially, culturally and lingeistically discriminatory" tests
and procedures; that reevaluation of students and remedial programs for
students removed from EMH classes are not adequate; that over 50% of
Latino students retested by Latino psychologists were found to be
misplaced in EMH classes; that pParents are not given proper notice of
placement or their right to examine pertinent records and request an
impartial hearing. Declaratory and injunction relief are sought as well as
damages in favor of each named plaintiff in the amount of $15,000.

ELB

Washington v. Davis, 44 L.W. 4789 (June 8, 1976), a recent
Supreme Court case on testing, is summarized on the next page.
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Walter E. Washington, etc.,|On Writ of Certiorari to
et al,, Petitioners, the United States Court
v, of Appesls for the Dis-
Davis et al. trict of Columbia Cirecuit.

Alfred E.
[June 7 1976]
8yllabus

Respondents Harley and 3ellers, both Negroes (hereinafter respond-
ents), whose applications to become police officers in the District
of Columbia had been rejected, i an action against District of
Columbia officials (petitioners) and others, claimed that the
Police Department’s recruiting procedures, imcluding & written
personnel test (Teat 21), were racially discriminatory and violated
the Due Process Clause of the Fifth Amendment, 42 U. S. C.
§1081, and D. C. Code §1-320. Test 21 is administered gen=
erally to prospective Government employees to determine whether
applicants have acquired a particular level of verbal skill. Re-
spondents contended that the test bore no relationship to job
performance and exeluded a disproportionately high number of
Negro applicants. Focusing solely on Test 21, the parties filed
eross-motions for summary judgment The Dlﬂfntt Court, noting
the absence of any claim of intentional diserimination, found that
respondents’ evidence supporting their otion warfanted the con-
clumions that (a) the number of black police officers, while sub-
stantial, is not preportionate to the city's population mix; (b) a
higher pereentage of blacks fail the test than whites; and (c) the
test has not been validated to establish 1ts reliability for measur-
ing subsequent job performance. While that showing sufficed
to shift the burden of proof to the defendunts m the action, the
court concluded that respondents were not entitled to relief, and
granted petitioners’ motion. for summary Judgment, in view of
the facts that 445 of new police recnuits were black, a figure
proportionate to the blacks on the total force and equal to the
niumber of 20—29-vear-uld blacks m the recruiting area; that
the Police Department had saffirmatively soneghr to recruit blucks,

many of whom passed the test bt Failed to report for duty;

and that the test wus a useful wdicstor af training =chosl per-
formance (prucluding the newl to show validation n terms of
job performancet and was not desgned 1o, and did not, dis-
erminate  against  ciocewise qualified  blacks. Respomdents on
appeal contended that their snmmary judgment motion {which
wius based solely on the conteution that Test 91 mvidiously
diseriminated against Negroe= 1n violation of the Fifth Amend-
ment) should have been granted. The Court of Appeals reversed,

procedures are substantially related to job performance. The
court held that the lack of discrimmatory mtent in the ennct~
me '. gnd ad.mmxstratmn Bf Teat 21 was lrrelemnt ﬂmt the
the test and that such dxspmpnﬁmmte lmrmﬂ suﬂiceﬂ to eatab-
ligh a mnstimtiunni vmistinn absent any prmf h) mtxtinner’s

1 The Caurt of Appcal.s c-rm;! m n;‘iuhmg the Fm,h, Amenda
ment issue by applying standards applicable to Title VII eases.

{a) Though the Due Process Clause of the Fifth Amendment
contains an equal protection component prohibiting the Govern-
ment from invidious discrimination, 1t does not follow that u law
or other officsal act iz unconstitutional solely beeause it has &
racially disproportionate impact regardless of whether 1t reflects
& raoally dueriminutory purpose,

(b} The Constitution does not prevent the Government fronr
seeking through Test 21 modestly to upgrade the communicative
abilities of its employees ruther than to be satisfied with some
lower level of competence, particularly where the job requires
specal abilities to communicate orally und in writing: and
respondents, as Negroes, could nwo more nsenbe their failure to
pass the test to denial of equal protection than eould whites who
also fuled

(c) The disproportionnte impact of Test 21, which is neutral
on its face, does not warrant the conclusion that the test was a
pirgoselv diserminatory device, and on the facts before it the
Distriet Court properly held that anv ml’erenﬂ‘ of diserimination
wis unwarranted.

(d) The mgorous statutery ~tandard of Title VII involves a
wore probing judicial review of, und less deference to, the seem-
ingly reasonable actz of administrators and executive: than is
appropriate under the Conztitution whers, as 1n this caze, special
racial impact but ne discnminatery purpose is clumed. Any
extension of that statutory standard should await legislative
preseription.

2. Statutory standards aimilar to those obtamng under Title
VII were also satisfied here The District Court's eonclusion
that Test 21 was directly related to the requirements of the police
training program und that a positive relationship between the
test and that program was sufficient to validate the test (wholly
aside from its possible relationship to actual performance as a
police officer) is fully supported on the recerd in this case, and
no remand to establish further validation 1= appropriate,

168 ", 3 App. D. C. 42, 512 F 2d 956, reversed and remanded.

WHITE, J., delivered the opmion of the Court, in which Buroes,

und directed summary judgment in faver of rezpondents, h:umg' C J. and Brackwuy, Powewn, Rennqer, and Stevens, JJ,
applied to the constitutional issue the statutory standards enun- "D'“Ed and in Parts | Sﬁd I of which Stewart, J., joined. STE‘_
cuated in Griggs v. Duke Power Co., 401 U. S, 424, which held ENg, J., filed a concurring opinion. Bresmax, 1., filed o dissenting
that Title 'VII of the Civil Rights Act of 1064, ns amended, opunon. w which MarsHALL, J | oined

prohibits the use of tests that operate to exclude members of

minority groups, unless the emplover demonstrates that the

Note: The Supreme Court decided Washington v. Davis as this Supplement was

being finalized for publication. The decision has obvious implications

for challenges to many public school testing practices (see, e.g.,
Larry P. at III1.B. infra) and for equal protection analysis generally
The result may be to focus more attention on statutory challenges to
questionable testing practices (see, e.g., Part VI infra), but such a
conclusion merits more careful ;@nsideratign of Washington v. Davis

than is possible here.

Case sylla?;u' Pmduced with perﬁiss:mn of United States Law Week,
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- II|333 Diana v. State Bd. of Educ.

Agreement Orders Elimination of
Remaining Disproportions of Chicano
Children in Mentally Retarded Classes
Diana v. State Board of Education, C-70 37
RFP (N.D. Cal,, June 18, 1973) (stipulation and
order) .

[A summary of the original complaint and
the initial consent agreement of February 3,
1970 appears in 3-4 Inequality in Education
23] .
In 1970, the plaintiffs and the California
State Board of Education agreed, with court ap-
proval, to new procedures for the placement of
children in classes for the mentally retarded.
These included testing in both English and
children’s primary language, the elimination of
test items dependent upon vocabulary, general
information, or other culturally biased verbal
material, the reevaluation of previously placed

Chicano and Chinese students on the basis of

non-verbal test results in the primary language,
the creation of a new or revised IQ test normed
solely to Chicano students, and submission of
an explanation from any district having a
significant variance in racial or ethnic makeup
between its classes for the educable mentally
retarded and its total school enrollment.

In addition to evidence concerning the in-
validity of the IQ tests as applied to Chicanos,
the results of testing of plaintiffs in English by
bilingual testers giving credit for responses in
the primary language, and the harm invelved
in misplacement for the mentally retarded, the
plaintiffs had cited a 1966-67 study showing
that while Chicanos made up 13 percent of the
state’s school population, they comprised 26
percent of the students in classes for the men-
tally retarded. By 1973, the variance in most of
the state’s 1130 districts had been eliminated,
but remained significant in approximately 235
districts. The new agreement attempts to
eliminate the disparities in these remaining dis-
tricts.

Under the new agreement, each of these
districts with a “’significant variance - (to be
specified)” is required to submit a plan, in-
cluding a timetable, for the elimination of the
disparities by September 1976. These plans
are further to provide that the percentage of
Chicanos placed in classes for the mentally
retarded each year until 1976 shall not exceed

i

I
-5

e

the percentage in the general district popula-
tion and to provide a program of special
assistance for children reclassified into regular
classes. The State Department of Education
shall conduct an investigation of any such dis-
trict in which a disparity increases in any year
or in any district in which a significant
variance continues or occurs after September
1976. These terms also apply to any district
which produces a significant variance after the
agreement was reached.

This approach, focusing on statistical dis-
parties, is consistent with Larry P, v. Riles, 343
F. Supp. 1306 (N.D. Cal. 1972), where the
court ruled that evidence showing the per-
centage of black students in a district’s ¢lasses
for the educable mentally retarded to be more
than twice that of the total black enrollment
was sufficient to shift the burden of
demonstrating a rational relationship between
the tests and the ability to learn onto the school
district, a burden which it failed to meet. (For a
summary of Larry P., see 13 Inequality in
Education 71.) It is also consistent with the ap-
proach developed under the equal protection
clause, the 1964 Civil Rights Act, and Equal
Employment Opportunity Commission
guidelines to deal with employment test dis-
crimination as evidenced by statistical racial
disparities. See, for example, Griggs v. Duke
Power Company, 401 U.S. 424, 91 5.Ct. 849,
28 L.E. 2d 158 (1971); United States v. Georgia
Power Company, 474 F.2d 906 (5th Cir. 1973);
Bakerv. Columbus Municipal Separate School
District, 329 F.Supp. 706 (N.D. Miss. 1971),
aff'd, 462 F.2d1112 (5th Cir. 1972.) This
approach obviates the need to show any dis-
criminatory intent on the part of the school. It
would not be particularly useful, however, in
challenges to testing which are not based upon
2 showing of discriminatory results involving
race, ethnicity, sex, or (perhaps) class, nor in
direct substantive challenges to school
classifications and programs themselves.
Further, one commentator has been critical of
the transfer of quota systems from such areas
as employment and jury selection to education,
largely because quota systems tend to pressure
existing classifications and to ignore
meaningful individual differences in education
needs. See David L. Kirp, Schools as Sorters:
The Constitutional and Policy Implications of
Student Classification, 121 U. Penn. L.Rev.
705, 773 (1973).
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I1.B.3.f. Contempt Order

Board of Education Held in Contempt for Failure to

Representation of Chicano Children in Classes for
Mentally Retarded

2859. Dimna v. Callfornia State Board of Education,
No. C-70-37-FRP (N.D. Cal.,, May 24, 1974). Plaintiffs
represented by Dennis Powell, Maurice Jourdane, 328 Cayuga
St., Salinas, Cal. 93901, (408) 424-2201; Martin Glick,
1212 Market 5t., San Francisco, Cal. 94102, (415) 863-4911.
[Here reported: 2859D Memo and Order (Spp.). Pre-
viously reported at 7 CLEARINGHOUSE REV, 674 (March
1974).]

In June of 1973 the court adopted a stipulation which
provided that the department of education would send fetters
to all school disiricts exhibiting a *significant variance™
between the percentage of Chicano children in classes for
the educable mentally retarded and the percentage of Chicano
children in the school population at large. The state at-
tempted to repudiate the order, contending that it was too
ambiguous to be enforceable.

In its most recent order, the court has found defendants
in contempt, interpreted the order as requested by plaintiffs,
and ordered future compliance with it.

CR

49

40




I.B.4f. Larry P. v. Riles: Order Expanding the Class

School Districts in California Enjoined From
Administering 1Q Tests to Black Schoo! Children

6806. Larry P. v. Rlles, No. C-71-2270 RFP (N.D. Cal..
Dec. 13, 1974). Plaintiffs represented by Armando Menocal,
Michael Sorgen, Public Advocates, 433 Turk St., San Fran-
cisco, Cal. 94102, (415) 441-8850. Of counsel, Peter Pursley,
Paul Roberis, Neal Snyder, 2701 Folsom $t., San Francisco,
Cal. 94110. [Here reported: 6806G Order (2pp.); 6806H
Findings of Fact & Conclusions of Law (Spp.); 68061 Pre-
liminary Injunction (3pp.).]

" The court has granted plaintiff's motion to modify
the class, and has ruled that this action is properly brought
on behalf of all black California school children who have
been or may in the future be classified as mentally retarded
on the basis of 1Q tests.

The court has enjoined the state Superintendent of
Public Instruction and members of the state Board of Educa-
tion from performing psychoiogical evaluations of plaintiff
and other black California school children by using the stan-
dardized individual ability or intelligence tests which do not
properly account for the cultural background or experiences
of these children. Furthermore, defendants were enjoined
from placing black children into classes for the educable
mentally retarded on the basis of the results of these tests.
The court. however, denied plaintiffs’ motion for injunctive
velief restraining defendants from placing black children in
classes for the educable mentally retarded in a proportion
which exceeds the proportion of black children within a given
school district. If after 120 days the percentage of black
children in EMR classes in any school district exceeds the
percentage of black children in the total enrollment within
that district, plaintiffs may require defendants to demonstrate
affirmatively that the 1Q test used properly accounts for the
cultural background and experiences of black children.

CR

Note: The official citation for this case is
P. v. Riles, 343 F. Supp. 1306 (N.D, Cal. 1972),
affirmed 502 F. 2d 963 (9 Cir. 1974).
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I11.B.7. Misclassification — Mental Retardation

Misclassification results
whenever any of the labels cornmonly used
in special education—emotionally disturbed,
mentally retarded, hyperkinetic, and so on—
-~is misapplied. Some school systems have
been moving away from such labels since
they are considered stigmatizing and unduly
categorical, but misclassifications still can
occur. Whatever the educational program or
philosaphy, an accurate diagnosis of the
learning problem still is essential to formu-
lating an appropriate educational program
for the child. A child will almost always be
misclassified and miseducated whenever
his/her learning problem has not been ac-
curately diagnosed.

Probably the largest group of misclassi-
fied children are those labeled mentally re-
tarded. Garrison and Hammill (1971) report
that of a sample of 378 children labeled
retarded in thirty-six school! districts in the
Philadelphia area, independent evaluations
indicate that the diagnosis for 25 percent of
these children may be considered erroneous
and an additional 43 percent may be ques-
tioned. Similarly, a Boston study has shown
that over half of a group of twenty-one
children labeled as retarded had 1.Q.'s in
the normal range; some of them manifested
perceptual motor handicaps or emotional
disturbance rather than mental retardation.
Another study (Franks, 1971) indicates that
when black students score low on 1.Q. tests
they tend to be tracked into mentally re-
tarded classes, whereas low scoring whites
tend to end up in remedial classes for the
learning disabled.

The kind of due process hearing pro-
vided by Mills enables the parents to ques-
tion the appropriateness of the school's
classification of their child. One of the most
obvious forms of misclassification occurs
guage other than his own. Placements based
upon low LQ. scores reflecting linguistic
discrimination were successfully challenged
in Diana v. California State Board of Edu-
cation [C.A. C-70-37 R.F.P. (N.D. Cal. 1970)
(consent agreement)]. A more subtle kind of
cultural bias in testing black children was
successfully challenged in Larry P. v. Riles
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[343 F.Supp. 1306 (N.D.Cal. 1972)]. Plain-
tiff children argued that the stigmatizing
EMR (educable mentally retarded) label
was applied to them on the basis of 1.Q.
test results which penalized unfamiliarity
with white middle-class background. The
court in Larry P. concluded that where the
percentage of black children in special edu-
cation (EMR) classes was more than twice
the percentage of blacks enrolled in the
school district, the 1.Q. test scores that were
primarily responsible for the racial im-
balance were “suspect.” Therefore, under
equal protection analysis, the burden of
proof in justifying the use of those 1.Q. tests
shifted to the defendants. Despite the ar-
gued educational need for identitying the
educable mentally retarded and the alleged
non-existence of better alternatives, the
court concluded that the defendants had
not sustained their burden of proving a ra-
tional relationship between scoring on the
questioned 1.Q. test and the ability of
black students to learn. In the absence of
such a demonstration, denial of equal pro-
tection to all such students was established,
warranting issuance of preliminary injunc-
tive relief as to future testing and future re-
evaluations.

Removing culturally biased test items
will not insure proper classification, how-
ever, as other requirements must be met to
justify the label of mentally retarded. The
American Association on Mental Deficiency
(AAMD) defines mental retardation as “sig-
nificantly sub-average general intellectual
functioning existing concurrently with defi-
cits in adaptive behavior, and manifested
during the developmental period” (emphasis
added). Significantly sub-average intellec-
tual functioning is defined as two or more
standard deviations from the mean or aver-
age of the test; that is, a score of 68 on
the Standford-Binet Inteilligence Scale and
70 on the Wechsler Intelligence Scale for
Children. Measurements of adaptive be-
havior are necessary to eliminate “the six-
hour retarded child” who is considered
normal by family, friends, and community
but labeled retarded by the school. Adap-
tive behavior is defined by the AAMD as



Note:

The RISAC stipulations are summarized at IV.C.l infra; the
agreement is summarized at page 119 of the 1973 Edition of
fication Materials,

“the effectiveness or degree with which the
individual meets the standards of personal
independence and social responsibility ex-
pected of his age and cultural group.” The
AAMD offers a set of objective behavior
scales, and other groups also have devel-
oped or are developing similar “objec-
tive” measures of adaptive behavior,

These dual criteria—|.Q. plus adaptive
measures—are Incorporated in the consent
agreement in LeBanks v, Spears [C.A. No.
71-2897 (E.D.La. April, 1973)). Lebanks adds
a third prerequisite to the mentally re-
tarded label; the child still must be rated
substantially sub-normal on both measures
after the effects of socio-cultural back-
ground have been taken into account. These
Criteria are also incorporated in a recent
consent agreement in The Rhode Island So-
ciaty for Autistic Children v. Board of Re-
gents of Education of Rhode Island [C.A.No.
5081 (DR.1, September, 1975)]. The RISAC
agreement further provides: “A parent
may waive this requirement, but only after
having been informed in writing that the
American Association on Mental Deficiency
recommends that no child with an 1.Q. sim-
ilar to that of his child be labelled retarded.”

Excerpt from M. McClung, "The Legal Rights of Handi-
capped School Children," 54 Educational Horizons 25,

28-29 (Fall 1975), reproduced with permission.

LeBanks

Classi-

For more detailed discussion of the A.AM.D. definitianiaf mental
retardation, see Grossman, Herbert J. (ed.), Manual on Terminology
and Clagsification in Mental Retardation, 1973 Revision, American

Association on Mental Deficiency, Garamond/Pridemark Press: Baltimore,
See also Mercer, Jane, Labeling the Mentally Retarded,

1973.

University of California Press: Berkeley, 1973.

52

43



1I.C. New Massachusetts
Special Education Act

On October 1, 1975, the Massachusetts State Department of
Education issued an amended set of regulations to implement
Chapter 766 of the Acts of 1972. This 109 page document, titled
766 Regulations, is available from the Massachusetts Department of
Education, Division of Special Education, 182 Tremont Street, -
Boston, MA 02111,

For a discussion of the process which resulted in Chapter 766
and the subsequent regulations, see M. Budoff, "Engendering Change
in Special Education Practices," 45 Harvard Educational Review 507
(November 1975).
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I11.D.3. Other Cases re Confidentiality of Records

Bush v. Kallen, 302 A.2d 142 (Sup. Ct. N.J., March 23, 1975),
holds that attorney for mental patients entitled to inspect and
copy medical records. There is no presumption of incompetency
under New Jersey statute éesigned for patients' benefit.

Whiﬁ%,v.wpavig, 13 Cal. 34 757, 120 Ca. Rptr. 94, 533 P.2d
222 (Cal. Sup. Ct, 1975) declares an alleged police surveillance
and data gathering operation at U.C.L.A. "a prima facie violation
of the state constitutional right of privacy."

Merriken v. Cressman, 364 F.Supp. 913 (E.D. Pa. 1973), holds

that the school could not require a stjdent to take a Eeréenélity
test designed to reveal potential drug abusers. The court said,
id. at 918: _

The fact that the students are juveniles does

not in anyway invalidate their right “to assert
" their Constitutional right to privacy. This

court would add that the right to privacy is

on an equal or possibly more elevated pedestal

than some other individual Constitutional rights

and should be treated with as much deference as

free speech.

Note: See also cases based on the. Buckley Amendment at ITI.D.7.
infra.
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HL.D.4. Freedom of Information

Mans v. Lebanon School Board, 290 A.2d 866, 112 N.H. 160

(N.H. Sup. Ct. 1972). Court orders disclosure of school district's

Law.

Citizens for Better Education v. Board of Education of
Camden, 308 A.2d 35, 124 N.J. Super. 523 (App.Div. 1973). Parents
have right under New Jersey Right-to-Know Law to inspect computer-

ized system-wide, grade-by-qgrade results of standardized testing

program.

Chappel v. Commissioner of Education of New Jersey, 343 A.2d
811 (Superior Ct., N.J., App. Div., 1975). Appeal from decision
of Stata Board of Education refusing to prevent dissemination of
results of statewide achievement tests in reading and mathematics
administrered to fourth and twelfth graders in November 1972.
Petitioners argued in part that dissemination "will cause polari-
zatiwn within the school communities, racial conflict, degrading

conflict, degrading stigmatization, illegal tracking. . . .
Under N.J.A.C. 6:39-1.2(a), release of individual pupil scores is
limited "to a pupil, his parent or legal guardian, and school
personnel and school officials deemed appropriate by the Commis-
sioner." On appeal, petitioners concede that there would be no
‘objection, if the test results were restricted for analysis by
educational authorities and "as a pilot program, without . . .
such a big to-do. . . ." Rulings (in affirming): (1) Regulatioas
insure that the test results will be released with "interpretive
data to lessen the possibility of public misinformation" and that
the privacy of individuals will be safeguarded. ‘Moreover, the
information will be helpful to school personnel in allocating re-
sources, shaping goals, and focusing on the improvement of basic
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skills. (813-814) (2) Since the dissemination program is author-
ized by statute, the decision may only be upset if arbitrary,
capricious or unreasonable. Here, the challenged actions are
"entirely reasonable." (814) (3) The testing program involves
"matters of fundamental educational policy." Therefore, it was
not an issue involving "negotiation of terms and conditions of
public employment." (814-815)



The Family Educational Rights and Priv

(The “Buckley Amendment”)

zticn 43b of the Generz! Fdueaton
Provislons Act, as nended, which is e:f-
fective as of November 19, 1374, seis
requirements dazignied to protect the p—}
vacy of parents and studer:s.

Eperifi-
cally, the statute poverns (1) gec
records maintzined by certain ecuca-
tional izsticutiops and ageacies, L
the releasze of such recorcs. In b
statute provides: that sush
must provide parents of students sccess
to oficial records directly related to iha
students snd an osportuciiy for & hear=

ing to challenze such rezords on the
grounds that they are inseevrate, rus-
lezding or otherwise in: :
Instituticrs must obta =
sent of parents before relesring p Ison-
ally identifiable data sbcut stud
records to other tl;Lsn a specided 1
exceptions; thzt :

hss I;Ieenrda snat.a:d l:— the "’-&retsr— and
may be contected et the foliowing ad-

Mr. Tb:};ﬁns 8. McFee
Room 5650
Department of Health, Bd
fare
330 Independence Avenue, £W.
Washington, D.C. 20201
Telephone (262) 3457488
(The statute further provides, under
subsection (¢), that the Secretary shall
promulzate regulations to prolect the
privacy of students and their families in
connection with errtain Federal data-
eathering activities. The pronosed rules
get forth below relate to all of section 438
except subzection (e), which will be the
subjest of fu:z;ber- requlations to be is-
F‘ﬁf the gngvehdence a! readers, section
438, (except subsection {c)) as ame ed
reads as follows:

Ednestdon, and Wel-

irstitutizas

educatian records of their children If any
msatsrial or decvumert 1o the sducstion rec-
ord af s student

eludes {nforrnatisn om
the parents of one of
such students ahail ha the FAght to

acy Act of 1974

{B) The term “sducation recorda™ dosa
not include—
{1} recorda of Instit

tional, supervisory,
and sdministrative 1

and ﬂﬂﬁ amy lm;n §|.r§ af nm:n lﬁlmﬂu

tion shall 23-
tabilak lppmpﬂute prﬁteﬂum: for the grant=
in:g of & request by parents for sccess to the
education records of their childs within &
reasonable pericd of tme, but In Do cass
mirs than forty-five days after the reques
has veen mads

rnice of subparagreph
io make blie o
iong n, p:utgga:\g_ﬁ' ed=

Etudents 1n nstit
ucaty the Tollow

{1} Anancia] recor
student or any s
iherein;

(Lu eonfideniial letters and statements
aof mimandatior, which were placsd in
ention records prlor to January 1,
1675, If such letters or stataments sre not
used for purposes gther than those for which
they were specifically (ntanded:

{ill) i the atudent has sizned & wsdver
of the student’s right 'of aAcuiss undn this

Eﬂﬂ t.;lg:d

tional p nnel anclilary therets which ars
axion of the maker thersof
® not acceaslble or révaalsd to
Any other person except & Bubalitute:

(11) If the personnel of & law enforsement
unit do oot have access to education records
under subsection (b)(1), tke records and
documents of such law enforcement unit
which (I} are kept apart from records de-
seribed in subparsgraph (A), (II) &re ma’ i-
talned solely for liw enforcement Purpohss,
and (ILI) are not made svailable to persans
other than law snforcsment officlals of the
sams jurisdistion;

(111) in the case of persons who Are em-
Ploysd by an educstionsl agency of instit
tlon bt whe are not io attendance H
H-Iﬂrhl

!’ ayag and

At not avallable for use for ARy other pur-
PORE; aF

{1¥) records on a studént who ia 18 YeEars

of age ar nmer. §r I8 ntgndmg wn Lnni.ltu-

,;uu.r &4 by a ghys ll!‘l. ﬁu

(I1} ﬂipgt:f-,lng a8 lppilegunn for employ-
ment, and

ctiog the receipt of an honor
BOrary recognition,

(@) A student or o person Appiying for
iam!nlu mey walve his right of
tatements déscribed 1
(i1} of suiparagraph (B}, except that such
walver shall Appiy to recommendstions only
if (1) the stadent 1s, upon Tequakt, nﬁtmaﬂ
of the namesx of &ll perzons m £ &
dent{sl recommendatlo and ul) sueh
mamgd;tlam are used solely for the

tended. Buch waivers may not be f
[ncl a8 & cnnﬂmug for m!ulan to. F

or benefits from such -gcm;y or
institution.
funds sball be made availdble un=
leahle program to any edusa-
AgeEncy or institution unlass the par=
£0ts ul' studentz l;n are or hava besn in
i 1 of such agsney or &t
b mtu’tmﬂ are pﬂ;vlded &0 opportunity
for & h:flﬂg oy mich BEE a8 t
in li‘:éurﬂln Fu

dent's education records, in order to inaurs
uan rl!i:uﬂ!i e 1 i

an app-nﬂuaky for the correctlon or eletlon
ar any such lnl:curl!-;' misleading

and to inssrt Into such rg:grdg & written ex-
planation of the pirenta spscting the con-=
tant of such n

ologist, or am;f recognized

e para-prof g in
his pmruglanal oF para 'ml'e;;laﬂll Ch=
ity, and

pacity, or assisting In that o
which &re created. maintained, or used anly
tn connsctlon with &
ment to the ltudem

provislon of treat-
d are not avallable
I providing such
Treatment; pruvld however, that such ree-
nnj; = ¥:1 ha peraonally reviewsd by a physl-
of other appropriate professional of the
dent's cho!

nn.mg iddrm hlg hone listing. date and
s of bir d of atudy, particlpa-
tion In ofglally recognlzed sctivities snd
Eporia, weight snd helg of membera of
sthletle teams, dates of attendance, de-
Frees mnd Ewards received, and the most
recent pravious sduc
stitution sttend

giva publia ﬁauee ﬁf therzn gt\rl!: of ln-
formation which 1t has dealgn
informa

le period of tlme after such
1 glven for & parent to in

the mmr.uunn OF agency that any or &
uaa information d i

out t Arent'a pflﬂf congent.
(8) For the purposes of this section, the
term "studant” lncludes any n with re-
mpect 1o whom an educntional ney or in-
mitution malntaina ed tion records or
ml; ld:nr.m s juformation, but does
» pareon who hnos not been [
danos at mach Agency or institution,

(b}(l) Mo funds sball be made available

. Modér any spplicable program &ny sdu-

{(3) Far ths p rp-ﬂnl of this section th-
term “sducational .

of this section, the
5 * means, axcept &8

herwiae in subparagraph
i‘ﬂ: Dies, decumenta, other

(1) contaln Im'nrmnunn directly relatsd te
& student; and

agmney or jnstitution which hnd =
pﬂley ar prﬁ:tlnn of p fng tha reiessn

sduoation da (or personally ldentif-
lbil mchn @n&mm thersin other

(11} are mlnt;lgad by sn #luc
or lnstitution, or by & parsc

mnci who have besn da=
ch wgency of institution to
inisroata;

mymmn;ﬁwiam and review the rwmmmmymmtutmn'
Note: The Family Educational Rights and Privacy Act, Section 438 of the Gen-
eral Education Provisions Act, 20 U.S5.C. Sec. 12329 (1974) [as it appears in
40 Fed. Reg. 1208 et seq., Jan. 6, l975]

xThis act covers access to and release of STUDENT RECORDS.
Q 48,
ERIC 57
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(B) officisls of other achools or school
Sywiemd In which the sudent sseks or, In-
tends io enroll, upon condition that the stu-

dent's parents be notifisd of the tranaler,
Fecslve & copy of the record U desired, and
bhave an opportunity for a hearing to chal-
lenge the content of the record

{C) suthorized representstives of (i) the
Comptroller Osnersl of the United States,
{11} tha Bacretary, (M)} as administrailve
head of an eduest REZELCY (a8 defined in
asction 408{g) s Act), ofF (iv) Stats
sducktional suthorities, under ths condi-
tiona ast forth in paragraph (3) of this sub-
secticn; and

(D) in connection v

ona far, or receipt

{E) Btats and local
to6 which such Infor o is spactically
required to e reported or disclossd pursuant
to Btats statuts adopted prior to November
19, 1974;

{F} organizati snducting studiss for,
or on behalf of, edusationsl agen r in
stitutions for the purposs of developing,
valldating, or administering predictive
adminisiering student ald programs, snd Im
proving lastruction, if such studied Are con-
ducted in such a manner as will not permit
the parsonal identificstion of students and
thelr parents by persons othar TWpre=
sentatives of such organizstions and such
information will be destroyed whon no
longer mesded for the purposs for which it &
sandustsd;

(G} rediting
CarTy out their

. Bt ‘s sppli-
fAna al aid;

obl if the kr

atlon s nes IY to p
aafety of ths student or other persona,

(2) No funds ahall be insde avallabls un-
der any spplicable program to any sducation
Agency or institution which has & pelicy or
Praction of releasing, or providing scosse 1o,
any personally identifisbls information in
sdusation 1 Al directory infor-

cisls OF suthoritiss

tution shall maintaln & record, kept with
the education records of sach student, which
wili Indicate all individuals (other than
those specified in paragraph (1) (A) of thu
besction), & 1es, or organisations which
have requesied or obialned socess 1-
sducation records intained by such
! Bgeney or institution, and which

1y the legitimats Inter-
TS0R, BEEACY, OF OTER=
Ining this Information.
Buch record &f sccess shall be avallable anly
to pafents, 10 the school ofcial and his

assistants who are responsibls for the custody
of such records, and to persons or GTEADIza-
tions suthorized 1n, and under the conditiona
of, elsiises (A) and (2) of pAragraph (1) as
& moana of suditing ths operation of the
ayEtam.

(B) With respsct to this subssctio per-
sonal Information shall only be transferred
to & YhLd pariy on the conditlon that such
party bvivasl

af the studen

‘written nt of the par t.
Pt appropriate

(2} The Becretary shall ado
Fegulations to protect the Fights of privacy
of students and thelr families In connsction
with any & er in i

L agency. HRegulstions &
undsr this subsection shall ineluds pro-
¥ialons contrelling the use, disssmination,
and protection of such data. No Survey or
Aats-gathering sctivities shall be sondustsd
by the Bscretary, or xn sdministrative head
of &n education sgency under an applicable
Program, unless such sctivities ars author-

=ad A
of the purposess of thin ssctish, whan-
#ver & student has attained sighteen yoars of
Age, or ia attsnding an Institution of post-
secondary edu on the permission or
®ent requirsd of and the rights sce
PRrents of the student shall thereafter
anly bs required of and sccordsd to the
studant.
(¢} No funds shail b msde availabls
undsr Any applisables program to an
tonal sgency or tastitut

blished

(1) of this subsectian - .

_{A) thers Is written consent from the
Sudsnt’s pirents speclfying records to ba
rola , L

subposns, upon eoRdi-
ths students ars noti-
poansa in ad-

Shall preclude suthorised representatives of
(A} the Comptrollsr General of the Ugliad
Btatss, (B) the Bscretiry, (C) an sdministra-
tive head-of an sductlon agency or (D) Bists
sducatlonal authorities froin having soosss to
studant or othsr records hich may ba -
SAFy In connsctl with the sudit and
wvalustion of Pederaily supportsd sducation
PIOgTAMS, OF I8 connection with the siforce.

O

of studez or the stud i
ightesn years of age or older, or
' yoR Pirlenid

are sttend-

Uas-
this

ing an titutlon of poatse ATY wd
ton, of the rights accordsd them by

& Becretary, or an sdmintetrative
heas of a0 education sgency, 3
ts Bt foree pr

mection, scoording to the
Aet, sxcapt tha

mined that enmpliancs

{E) The Becretary shall sstablish or deslg-
DAts an offics ALd review board within the
Department of Health, BEducation, and Wel-
Iars for the purposs 61 Investigating &
ing, reviewiog, And adjudiesting vialstis
af the proi of this mection and com
Plalnts which may be filed concernlng alleged
riolat, of thi ti .p

of

carried out in any of the reglonsl oMees
wuch Department.
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Regulations for the

Family Educationai Rights

and Privacy Act of 1974

Title 45—Public Welfare
SUBTITLE A—DEPARTME F
EDUCATION, AND WE
ADMINISTRATION
PART 99—PRIVACY RIGHTS OF
PARENTS AND STUDENTS
Final Rule on Education Records

Subpart A—Genaral

9.1  Appllcability of part.

86,2 Furpose.

89.3 Definitions,

80.4 Student righta.

$0.5 Formulatlon of imatitutionsal polley
anhd proceduress,

99.8 Annual notifieation of rights,

90.7 Limitation on walvers,

898 Fees,

Subpart B—Inspection and Revie
SubRant = " Records
Right to inspect and review education

records.

99.12 Limitaflons on right to lnspect and
review education records at the
postzecondary l=vel.

#6.17 Limitatlon en destruction of sducs-
tion records.

Subpart C—Amendment of Education Records
4 education records.

of Education

09.11

99.20 Request to
99.21 Righttoah
§9.23 Conduect of
Subpart D—Disclosurs of P

infor From Edu

E-
hearing.
anally Identifiable
t scords

for discloaure requlred.
t for disclosurs not re-

99.30
99.31

89.02
Limltations on redisclosiirs. 7
Conditions for disclosure to officiala
of other schools or school aystiema.
Disclosure to certaln Federal and
Etate officlala.
Conditions for dlsclosure In health or
safety emergenciea.
Conditions for discleaure of directory
information.
Subpart E—Enforcemss
Office and review board.
Confllet wit te or local law.
Reports and rec
Complaint procedure.
Termination of funding.
Hearlng procedurea.
Hearlnig before Fanel of a Hearlng
" Dfficer.
Initial decislon; final decisioh.

£9.33
§9.34

99.35
8938
89.37

£9.60
00.81
96.62
99.63
09.64
09.85
09.88

.87

Note:

to include any extended commentary in this Supplement.

RULES AND REGULATIONS

ATTHORITT: Sec. 438, Pub. L. 80-247, Title
IV, as amended, B§ Btat. 571-574 (20 US.C,
13¥2g) unless otherwiss noted,

Subpart A—General
§99.1 Applicability of part.

(a) This part applies to all educational
agencies or institutions to which funds
afe made avallable under any Federal
|program for which the U.8. Commis-
sloner of Education has administrative
responsibllity, as specified by law or by
delegation of authority pursuant to law.]
(20 U.5.C. 1230, 1232g)

(b) This part does not apply te an
educational agency or institution solely
because students attending that non-
monetary agency or institution receive
benefits under one or more of the Fed-
eral programs referenced in paragraph
(a) of this section, if no funds under
those programs are made available to the
agency or institution itself.

(¢) For the purposes of this part, funds
will be considered to have been made
avallable to an agency or Institution
when funds under one or more of the
programs referenced in paragraph (a)
of this section: (1) Are provided to the
agency or Institution by grant, contract,
subgrant, or subcontract, or (2) are pro=
vided to studerits attending the ageney
or Institution and the funds may be paid
to the mgency or institution by those
students for educational purposes, such
as under the Basic Educational Oppor-
tunity Grants Program and the Guar-
anteed Student Loan Program (Titles
IV-A-1 and IV-B, respectively, of the
Higher Edueation Act of 1965, as
amended).

(20 US.C. 1232¢)

(d) Esxecept as otherwise specifically
provided, this part applies (o education
records of students who are or have been
in attendance at the educational agency
or Institution whichh maintaing the ree-
ords.

(30 U.BC. 1232g)
§09.2

The purpose of this part is to set forth
requirements governing the protection of
privacy of parents and students under
section 438 of the General Education
Provisions Act, az amended.

(20 U.5C. 12128)
§ 99.3 Definitions.

Az used In this Part:

“Act” means the General Education
Provisions Act, Title IV of Pub. L. 90-247,
az amended.

“Attendance” at an agency or institu-
tion includes, but is not limited to: (a)
attendance in person and by correspond-
ence, and (b) the period during which
a person l= working under a work-study
prografi.

“Commissioner” means the U.8, Com-
missioner of Education.

(20 U.B.C. 1232g)

“Directory Information” Includes the
following information relating to a stu-

Purpase.

dent: the student’s name, address, tel-
ephone number, date and place of hirth,
maJjor fleld of study, participation in of-
ficlally recognized activities and sports,
weight and height of members of athletic
teams, dates of attendance, degrees and
awards received, the most recent previous
educational agency or institution at-
tended by the student, and other similar
Information.

(20 US.C. 1227g(8) (5) (A) )

“Disclosure™” means permitting access
or the release, transfer, or other com-
munleation of education records of the
student or the personally identifiable in-
formation contained therein, orally or In
writing, or by electronic means, or by
any other means to any party,

120 USC. 12222(b) (1) |

~"Edueslonal institution” or “educa-
tional ageney or institution” means any
public or private agency or institution
which is the reciplent of funds under
any Federal program referenced in
£ 89.1(n) . The term refers to the agency
or institution recipient as a whole, in-
cluding all of its components (such as
echools or depariments in s university)
and shall not be read to refer to one or
more of these components separate from
that agency or institution.
{20 U.BC. 1232g(a){3))

“Education records” (a) means those
records which: (1) Are directly related
to a student, and (2) are maintained by
an educational agency or Institution or
by a party acting for the agency or in-
stitution.

{(b) The term does not include:

n istrative personne] and
educational personnel ancillary thereto
which:

(1) Are in the sole possession of the
maker thereof, and

(1) Are not accessible or revealed to
any other individual except a substi-
tute. For the purposze of this definition,
a “substitute” means an individual who
performs on A temporary basis the dutles
of the individual who made the record,
‘and does not refer to an individual who
permanently succeeds the maker of the
record in his or her position,

of an educational agency or institution
which are: .

(1) Maintained apart from the records
deseribed in paragraph (a) of this definl-
tien;

(i) Maintained solaly for law enforce-
ment purposes, and .

titi) Not disclosed to Individuals other
than law enforcement officials of the
same jurisdiction; Provided, That educa-
tion records maintained by the 3
tional agency or institution are not dis
closed to the personnel of the law en=
forcement unit.

{3) (Y Records relating to an Individ-
ual who is employed by an educational
agency or institution which:

(A) Are made and maintained in the
normal course of business;

These long-awaited regulations were published on June 17, 1976 -- too late
The Federal Register,

Vol.

41, No. 118 (June 17, 1976) includes eight pages of summary comments and H.E.W. re-

sponses (pp. 24662-24670).

The Secretary of H.E.W. emphasizes in introductory com-

ments that while these are final regulations effective as of June 17, 1976, the De-
partment intends to invite comments on the regulation and its operation during a
ninety day period commencing July 1, 1977 in order to determine if changes in the
regulation or the statute upon which it is based are necessary or appropriate.
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(BY Relate exclusively to the individ-
ual in that individual's capacity as an
employee, and

(i:‘) Are not available for use for any
other purpose.
tiiy This p: does no

to records relating to an individ

attendance at the AFENcY Or jnsti
who s employed as a result of ki

status as a student.

{4 Remrd" rehtmg to ana elig!

‘Eri
o
La ]

U'
»I W

recagnmed B"Df
sional ac
paraprofes
that capacity;

(il) Created, maintained, ar used only
in connection witi 1ziva of treat-
ment to the student, and

(ii) Nob disclosed ta anvnne othar
than mcli duals prmxﬁmz th treat-

or her mee 1
nal capacity, or assisting in

h ce. Fgr the pur}:ase of thls
tréatmept dﬂes_ not in lud&

aze part of the program nf
mstruct:gn at the educational azeney or
institutio

{3) R

cords of an educational agency

or institution which contain only infor-
mation relating to a person after that
person was no longer a student at tha
wh;cati&nﬂ.l “lgeﬁc}" oF iﬁ.stlmtmn ;m

Llertammg‘ tn U“F accumph-‘,hme its of its
slumni.

T

stm:‘er' H

TnEihs

'11 xnstitmmn of

!‘3 :
second 1;} educatmn

2 S.0.1232g(4d) )

“Finaneial Ald™, as used in 5 99, ilia)
(4), means o payment of funds provided
to s:m in iclual (or a paym tInc
of inle or intangible prnrmrby to the

is conditioried on the
cational

aualy whie
ual's attendance at an edy
d,f'ént;'j or ins:itution,

C. 12712 (b) (1) (D))

“Institution of ynjtsemmi.mv ed'ua-,

tion” me

vides edurulion to students Iwwmnl the
secondary  schiool  level: aentilary
'haﬁl h;‘! e}" by ,m,j the m;h.mhuml level

WCond-

as deter-

the body which wifl

under procedires set
67.
aparent, oguardian,

or .m mfhvhhnx 1r~tmg as a parent of a
student in Lhe absence of a parent or

stitution nminy presume the par it }f;;us
the authority to exercise the rig i
herent in the Act unless the agency or

RIC
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institution has been provided with evi-

dence that there is a State law or court
order gove £ such matters as divoree,
sepuration. or custody, or gz le zally

binding instrument which provides to

ty” means an individual,
Lion or organization.

212gib) (4) (A))

agency,

ns that
tud the

u‘!ex" ifiable” me:

;E‘Cdrl&.}'
l'd) @ list

nummber or
of B nial ¢ ic
maxe thie stuﬂen* E]
able, or (E) other
would make the student's

traceabie.
(20 T.5.C. 12324)

“Record” means eny informatwn or
data recorced in any medlum mcluﬁ mg,
but not limi -‘d tn hi 1

tapes, filmn,
(USC. 1:32;;,

means the Secretary of
Eiilca-

“Secretary”
the U5, Department of Health,
tion, nnd Welfare,

(a) includes any individual

“Btudent” .
with rs‘spu*t tc:. 'whnm :m ed catiunal

Ufm rec mr‘s
(1) The term dﬂ[“zx not include an m—
ﬂmdml “hn }m 3 ru:nt been in 5

I annlied for admission
to, but h,as never Been in nitendance at
B er'r"'is;i'u-nt unil: uf ,;,n in.;txt.uuun of

pﬁse :L lL L\Elsltv)
vidual is or has b(‘en in attendan
another component unit of that ir titu~
tion of postsecondary education, is not
considered to Le o student with respect
to the compouent to whiel un appii
tion for admission has been made.

(20 U B.C. 12322(a) (5))
9051 Swndent righits.
)

Fur thae I\[‘{T}ﬁ’;[‘-— 0

vhenever a stude;

el Ve Qf fze,

ALY
.

o and the l;m‘:F"
d of [hr- ;nu..t of I:h 1
Li[‘;i" fter only ke aAccor
quited of the elfsinle
By Tiw
1 (I s T fl

Jhts "*E{"é!dfd f«;x' :md
u-d c-f tne e

(M uHCe, 1313,([” )

el Bection 438 of the Act and the
guiations in this part shall 1ot be con-
rued to reclude education agencies

institutions fram according Lo stu-
dents rights in addition to those ac=
corded Lo parents of students.
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§99.5 Formulution of institutional pol-
icy and provedures.

(a) };:mh eduun: nai agéncy

T "mh' parents of students or
of their rightz under

followed by a p rPﬁt. or au Ellglble st.u—
dent who requs to insnect and roview
the ed ,tn:m rscmﬂ; éf the imdent

tmn rem di a
umstances in

not deny fll;
deseription

o legitimate cause to deny a regquest
fur a copy of such records;
tiii) A schedule of fees for copies, and
(iv) A listinz o ‘pes and locu-

tlons of education rer urds nsintained by

the ional agency or in 1
s and addresses of the offi-
1 sponsible for those records:

(3; Not dizclosing pers onally identif-
able information [rom the educntion rec-
ords of a student without the prior writ-
ten consent of the parent of Lthe student
1e eligible sztudent, excepnt az other-
> nermitted by $§ 09.51 and 59, .37; the
¥ shall inelude, at least: () A zts €=
ment of whether the educational Agency
or institution will disclose per sonally
identifiable mfurr:ﬁtmﬁ I t}m thﬂ Eﬁlll:‘i-
tion records
((n fU :md

a ate eflucational 1nte;e<t !
and (i a specificatinn of the pe
identifiable information to be des nateel
as directory information under $ 09, 7:

(4) Maintaining the revord of disclg-
sures of personally identifiable informa-
tion from the edueation records of a stu=
dent required to be maintalned by § 99.32,
and permitt a parent or an ehm‘;le
student to inspect that record;

{5) Froviding a parent of the stuclent
or an eligihle student with an oppoartu-
nity to seek the eorrection of eduention
records of tie student Lhmuvh & reguest
m '?UT] ﬂd thf‘ I

mle student to
ment in the eduention rec-

ords of the student as nrovidad in
§00.21(e);

(b} TLL policy raguired el
by paragraph (:1) of thiz 1l

1 ixe made
available upon request to parents of stu-

be in writing aud copies

dents and io elin
[20USC. 12022
£ M6

(a) Each edicational az3oeney or in-
.stltuf'tm shall give parents ol studenty

in attendance or elizible sfudents {n at-
tcnflam,u at the agency or Institution

¢ students,
() and ()]

Amuunl nelifestion of righis,

17, 1776
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annual notice by such means as are rea-
saﬁgblj ly to inform them of the
following

rights under section 438 of
the Act. the regulations in this part, and
the policy adopted under § 99.5; the no-
tice shall also inform parents of students
ar eligible students of the locations
e coples of the policy may be ob-
tamed and

(2) The right to file complaints umjer
§.99.63 concerning ged fallures by
the educatlonal or institution to
comply with the requirements of section
438 of the Act and this, part. 7

(b) Agencies snd institutions of ele-
ment.&r;y and secﬂnd *y eéucaticm shE.LI

parents of studenfs idcﬁtﬁled a,s havmg
£ primary or home language dther than
English.
{20 UA.C. 1233g(2} |
§ 99.7 Limitations on waivers.

(a) Bubject to the limitations In this
section and § 99.12, a parent of a student
ora studenh m&y waive ANy af his or her

this part, A waiver shall rmt be valid
unless in writing and signed by the par-
ent or student, ae appropriate.

(H) An educational agency or institu-
tion may not require that a parent of a
studeﬂt of student waive his or her rights
der section 438 of the Act or this part.
This paragraph does not preclude an
educational agency or institution from
requesting such a walver.

{¢) An Individual who iz an applicant
fnr admisgian tﬂ an lnsututifm DI Dos

attendance gt an institution of postsec-
onidary education may walve his or her
right to inspect and review confidential
letters and confldential statements of
recommendation described In §99.12(a)
(3) except that the walver may apply to
confldential letters and statements only

if: (1) The applicant or student 1s, upon
request, notifled of the names of all in-
dividuals providing the letters or state-
ments; (2) the letters or statements are
uzed only for the purpose for which they
were originally intended, and (3) such
walver Is not required by the agency ot
institution as a condition of admisslon to
or receipt of any other service or benefit
from the ageney or institution.

(d) All walvers under paragraph (¢)
of this section must he executed by the
indjvidual, regardless of age, rather than
by the parent of the Individual,

(e) A walver under this gection may
be made with respect to specified clazzes
of: (1) Education records, and (2) per-
sons or Institutions,

{1y A walver under thif sectlon
may be revoked with respect to any ac-
tions oceurring after the revocation,

(2) A revocation under this paragraph
must be in writing.

(3) If a parent of a student executes a
waiver under this section, that waiver
may be revoked by the student at any
time after he or she becomes an eligible
student,

120 U.8.C. 123%g(™ (1) (B end (O)]

FEDERAL REGISTER, VOL. 41,
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E99.8 Fees
{a) An educational agency or Institu-
tion may charge o fee for copies of 8-

tion records which are made for the par
ents of students, students, and eligible
students under section 438 of the Act
and this part; Frovided. That the fee
doés net effectively prevent the parents
and students from exercising their right
to inspect and review those records.

th) An educationsal AEENcy or institu-
tion may not charge a fee to search for or
to retrieve the education records of a
student,

[20 U5.C. 1232g{aj(1) ]

Subpart B—Inspection and Review of
Education Records

§99.11 Right to inspect and review edu-
cition records,

(a) Each educational agency or in-
stitution, except as may be provided by
§ 99.12, shall permit the parent of a stu-
dent nr an eligible student who is or has
been in attendance at the agency or in-
stitution, to Inspeet and review the edu-
cation records of the student. The agency
or institution shall comply with a request
within a reasonable period of time, but in
no case more than 45 days after the re-
quest has been made.

(b) The right to inspect and review
education records under paragraph (a)
of this section includes:

(1) The right to s response from the
educational agency orTinstitution to rea-
sonable requests for explanations and
interpretations of the records

(2) The right to obtaln coples of the
records from the educational agency or
Institution where fallure of the ageney
or institution to provile the coples would
effectively prevent a parent or ellgible
student from exercising the right ta In-
spect and review the education records.

(¢) An educatlonal agency or institu-
tion may presume that either parent of
the student has authority to inspect and
review the education records of the stu-
dent unless the agency or institution has
been provided with evidence that there
is a legally binding instrument, or n State
law or court order governing such mat-
ers A5 e, separatlon or i:ustady,
which provides to the contrary.

iitations on right 1o inspeet
w education records at the
pushernndary level,

(a) An institution of postsecondary
education iz net required by rection 438
of the Act or this part to permit a stu-
dent to inspect and review the following
records:

(1) Financial records and statements
of their parents or any information con-
tained therein;

(2) Confidential letters and canﬂden-
tial statements of recomme
which were placed In the ed at!nn
records of & student prior to January I,
1975; Provided, That:

(1) The letters and states ts were
soliclted with a written assurance of con-
fidentiality, or sent and retained with a
documented understanding of confiden-
tiality, and
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(i} The letters and statements are
used only for the purposes for which they
were specifically intended:

(37 Confidential letters of recommen-
dation and confidentlal statements of
recommendation which were placed in
the education records of the student
after January 1, 1975: .

iy Reﬂpeﬂmg admission to an educa-
tional institution:

(iii REDE‘;UR&' an applieation for em-
ployment, or

tiii) Respecting the receipt of an honor
ar honorary recognition: Provided, That
the student has waived his or her right
to inspect and review those letters and
statements of recommendatibn under
§09.7(e).

(20 U.5.C. 123

2E(R) (1) (R

(b} If the education records of a stu-
dEht contain informatlon on more than
dent, the parent of the student or
gible student may inspect and re-
view or be informed of only the specific
hﬂurmntmn which periains to that

3.0 1232pin) (11 (Ayy

§99.13 mitation on destructivn of
cduration records

cational agency or institution

5 niot luded by section 438 of the Act

or this part from destroying education

records, subject to the follow ing excep-

tions:

(a) The agency or institution may not
destroy any education records if there i3
an outstanding request. tg inspect and
review the

(b Explanatmns placeﬂ in the educa-
tion record under § 99.21 shall be main-
tained as provided in § 99.21(d), and

(¢) The record of access required under
§99.32 shall be maintained for as long
as the education record to which It per-
tains is maintained,

(20 U.S.C. 1232g(1))
Subpart C—Amendment of Education
Records
§99.20 Regquesi
records, .

(a) The parent of a student or an eligi-
ble student who believes that nformation
centained in the educatlon recor
student iz in 1
violates the priva =
student may request.thal the educational
agency or Institution which malntalns
the records amend them.

(b) The educational agency or Insti-
tution shall declde whether to amend the
education records of the student in ac-
cordance with the request within a rea-
sonable perfod of time of receipt of the
request.

(¢) If the educational agency or insti=
tution decides to refuse to amend the
education records of the student In ac-
cordance with the request it shall z0 in-
form the parent of the student or the
eliglble student of the refusal, and advize
the parent or the eligible student of the
right to a hearing under § 99.21,

[20 TB.C. 1232g(n) (2)]

to amend education
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£99.21 Righi to a hearing.

(a) An educational ageney or institu-
tion shall, on request, provide an oppor-
tunity fora hearing in order to challenge
the content of a student's education rec-
ords to insure that information i i
ucation records of the student iz not in-
accurate, m ]r:.admg or otherwise in vio-
lation of the pr ; or other rights of
students. The hearing shall be conducted
in accordance with § 99.22.

(bY 1, az a result of the hearing, the
educational ageney or institution decides
information iz inaecurate, mis-
7 g or otherwise in violation of the
pﬂvaq‘:y or other rights of students, it
shall amend the education records of the
student accordingly and zo inform the
parent of the student or the eligible stu-
dent in writing,

(c) If, a3 a result of the hearing, the
educational agency or institution decides
that the information s not inaccurate,
misleading or otherwise in violation of
the privacy or other rights of students,
it shall inform the parent or eligible stu=
dent of the right to place In the educsa-
tion records of the student a statement
commenting upon the Information in the
eduecation records and/or setting forth
any reasons for disagreeing with the de-
cision of the ageney or Institution.

(d) Any explanation placed In the ed-
ucation records of the student iinder par-
agraph (c) of this section shall:

(1) Be maintained by the educational
agency or Institution as part of the edu-
cation records of the student as long as
the record or contested portion thereof is
maintained by the agency or institution,
and

12) If the education records of the stu-
dent or the contested portion thereof iz
disclosed by the educational agency or
Institution to any party, the explanation

shall also be disclosed to that party.

[20 T B.C. 1232g(a} (2} ]
£99.22 Conduct of the hearing.

The hearing required to be held by
£99.217a} shall be conducted according
to procedures which =hall include at least
the following elements:

fa} The hearing shall be held within a
reasonable period of time after the edu-
catlonal ageney or Institution has re-
ceived the request, and the parent of the
student or the eligible student shall be
given notice of the date, place and time
reasonably In advance the hearing;

(b) The hearing may be conducted by
&ay party, including an officisl of the
educational agency or institution, whe
does not have a direct interest in the out-
come of the hearing:

(c) The parent of the student or the
eligible student shall be afforded a full
and fair opportunity to present evidence
relevant to the izsues raised under § 99.-
21, and may be assisted or represented by
lndlvlduals of his or her choice at his or
her own expense. including an attorney:

(d) The educational agency or institu-
tlon shall make its declsion in writing
within a reasonable period of time after
the conclusion of the hearing: and
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{#) The de n of the agenecy or insti-
tution shall based solely upon the
evidence presented at the hearing and
shall include a summary of the evidence
and the reasons for the decision.

[20 UBC. 12332(a)(2) |

Subpart D—~Uisclosure of Personally Iden-
tif

ble Informatien From Education
Records
§99.30  Prior consent for disclosure re-
quired.

(a1t An educational agencey or Insti-
tution shalil obtain the written con=ent of
the parent of a student or the eligible
student before disclosing personally
identifiable information from the educa-
th;m records of a student, other than di=
tory information, except as provided
in & 99.31.

(2) Consent is not required under this
section where the disclesure is to (1)
the parent of a student who is not an

1 udent, or (1) the student him-
erself

student or the eligiblg 5tudgnt giﬁng
consent has the authority to do so unless
the agency or institution has been pro-
vided with evidence that there is 2 le-
gally btnding lnstrument or a Etaté mw

divorce, ser_:afatinn or cLEtmly. whii;h
provides to the contrary,

(e} The written consent required by
paragraph (a) of this sectlon must be

signed and dated by the parent of the
student or the eligible student giving the
consent 3!’16 shnll lm:lude

djsch;sed

(Z) The purpo=e or purposes of the
dizelosure, and

(3) The party or clazs of parties to
whorm the dizclosure may be made,

(dx W‘hen a disclnsure Is m

1 agency or Institutlon
hal equest, provide a copy of
the record which is disclosed to the par-
nt of the student or the eligible student,
and to the student who ls niot an ellgible
student I so requested by the student's
parents,
{20 U5 C. 1232g(b) (1) and (b) (2) (A)}
£ 99.31 Prior consent for disclosure not
required.
ia) An educational agency or Institu-
tmn may discloge personally Identifiable
tion from the education records

u t without the written consent
of the parent of the student or the eligl=
ble student if the disclosure is—

(]; Tij at.her 5chnc:l afﬁclals m«:lud-
st.n‘.ut.!nn nr Ineal educat.xgngl agency
who have been determined by the agency
or institution to have legitimate educa-
Lianii lntefﬁsts

or lntends to enroll, subjﬁ;t to the re-
quirements set forth in § 99.34,
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(3) Bubject to the conditions set forth
in §99.35, to suthorized representatives
af;

__ 1) The Comptroller General of the

" (i) The Secretary,

tiii) The Commiszioner, the Director
of the Nationsl Institute of Education,
or the Assistant Secretary for Education,
or

iy} E.t.;te educational authorities;

for which a student has applied m‘ “mch
a student has received; Pr
personally identifiable information from
2 education records of the student may
be tl!sclased cmly a5 may be necessary
Iforsuch

(i) To determine the eligibility of the
student for financial aid,

() To determine the amount of the
financial aid,

(i) To determine the conditions
which will be imposed regarding the fi-
nancial aid, er

(iv) To enforce the terms or
tions of the financial aid;

(5) Ta State and iecal officials or au-
thorities to whom information is specifi-
cally required to be reported or disclosed
pursuant to State statute adopted prior
to November 19, 1974. This subpara-
graph applies only to statutes which re-

gquire that specific information be dis-

closed to State or local offieials and does
riot apply to statutes ich permit but
do not require disclosure, Nothing in
this paragraph shall prevent a Btate
from further limiting the number or type
of Btate or loeal officials to whom dis-
closures are made under this subpara-
graph;

i) To  organizations condiicting
studies for, or on behalf of, sducational
agencies or institutionz for the plurpose
of developt validating, or adminis-
tering predictive tests, adminlstering
student ald programs. and improving
instruction; Provided, That the studies
are conducted In a manner which will
nm, permit the personal identification of

ud nts by individuals

condl-

r L tatives of the orga-
nizatlon and the information will be de-
stroyed when no longer needed for the
purposes for which the study was con-
ducte the term “organizalions” in-
cludes, but i3 not limliied to, Federal,
State and local agenelfes, and Indcx}cnd-
ent erganizations;

t7) To accrediting organizations in
order to ecarry out eir  accerediting
functions;

(8 To parents of a dependent stu-
dent, as defined In section 152 of the
Internal Revenue Code of 1954 :

(9) Ta comply with a judi :lgl order or
lawfully Issued zu na; Frovided, That
the educational agen or Institution
makes a reasonable effort to notify the
parent of the student or the eligible stu-
dent of the order or subpoena in advance
of compliance therewith: and

{10) To approprinte parties in a health
or safety emergency subject to the con-
ditlons set forth in § 99.38.

~
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E closu fan
sersonally identifiable information from
the ediication records of a student by an
edule 1al ageniey 6r Institution to the

partiez zet forth In paragraph () of this
section.
120 U586 12325 (b) (1} )

£ 99232 Record of diaclosures required
to be maintained.

(ql An educational ageney or Institu-
shall for each request for and each
of personally ldentifiable In-
formation from the education records of
a student, maintain a record kept with
cation records of the student

(1> The partiez who have requested
or obtained personally identifiable Inf,
matlen from the edusction records of the
student, and

(2) The legitimate Interests these par-
tles had In requestinz or obtaining the
information.

(b) Paragraph () of this zectlon does
not apply to disclosures to a parent of a
student or an eligible student, disclosures
pursuant to the written consent of a
parent of a student or an eligible student
when the eonsent is specific with respect
to the party or parties to whom the dis-
closure 15 to be made, disclosures, to
school ofleials under § 99.31(a) (1), or to
disclosures of directory !.nfarfgat!an
under § 99.37.

(2} The record of dlsclosures may be
inspected;

(1) By the parent of the student or the
elizible studeant,

("‘) Ey i‘.FE sthml affcla

nd hL* or her

Clbt(ﬂf of the records 'Lmj
(2) For the purpose of audiiing the
recordkesping ‘procedures of the educa-
tional agency or institution by the partisa
authorized in, and under the conditions
zet forth in § 99.31(a) (1) and (3).

(20 US.C.1232g(b) (4) (A))
g %.33
~{(a) An gﬂ\xcatiﬁnﬁ! m‘:ent:y or institu-

Limitation on redisclaosure,

tion records
ndition that

of a student orly on “the
th-‘ party to v-hc‘:pm the Information ia
1 i the informa-
haut the prioer
lrent— of the stu=

1 Lo any othor purty wit
ritten f;ﬁ\‘ls&‘ﬁt ﬁif th
Leﬁt = 1
the 5
which s
n-’:enry oF c‘:prgﬁ,ni ¢

t, ept that
able Information
an  institutlon,
on may be d by
arel e but

fur which t.hE tiiz=

dis rlrrr::[] ) to

graph (a) of this section doeg
I hide an axency or institution
[rom disclosing personally identifinble
information under § 99,31 with the un-
derstanding that the information will be
redisclozed to other partiex under that
tion; Provided, That the recordieen-
requirements of § 29.32 are met with
respect to each of those parties.
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) Anp edueational sgency or institu-
tlgﬁ shall, except for the disclosure of
ectory Information under § 8¢ 37 n-

made of the Peéulremert set Iaﬁ,h in
paragraph (a) of thiz section
[20 T 5.C, 1232g(k) (1) (B) |
g 9‘;.34 Conditions for disclosnre to of.

ficials of other schiools and school
a¥slena

(a) An educalional azency or iostitu-
tion transferring the education records
student pursuant to §99.21(a)(2)

eligible student of the transfer of the
records at the last known address of the
parent or eligible student, except:

. - of the recorda
15 initiated by the parent or eligible sty=
dent at the sending agency or institution,
or

(i1} When the agency or institution
Ineludes 2 notlce in its policies and pro=
cedures formulated under § 23.5 that it
forwards education records on request
to a school In which a student =zeeks or
intends to enroll; the agency or instity-
tion does not have to provide any fur-
ther notice of the transfer:

{2} Provide the parent of the student
or the eligible student, upon request, with
A copy of the education records which
have been transterred; and

(1) Provide the parent of the student
or the eligible student, upon request,
with an aopportunity for a hearing under
Suhpart C of this part.

by If a 5tudent. Ls E“lmﬁad Ln wors

mare than one school,
disclose Information from the education
records of the student to each other
without obtaining the written consent of
the parent of the student or the eligible
stiudent; Provided. That the disclosure
mests Lhe requirements of puragraph (a)
of this section.

[70 DR 12r2e(h) (1) (1))

£ 2935 IhMsclosure 1o e
) and S1ate officials for 1
EFain pHITTOACa.

(2} Nothing in section 433 of the Act
or this part shall pruludé auth
reproeentatees of oo :
£09.31ad )y fraom
student and other
s in coanneg

Federal

eral prie

hmn g
.#is which 1 ¥
nowitlt the audit
ualion of Federally supported

itinnh progrumns, or in conmection
rment of or co

eaue
#ith the Pnl’ﬂ
. —h g

psu'gnt ofla 5tugent ar ati el
his been obtained under Sn 50, or
when the collection of personally iden-
tifiable Information i3 specifically au-
thurized by Federal Luw, any data col-
lected by offieials listed in 0031 (D)
shall be protected In a manner which
will not permit the personal Identificu-
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Mon of students and their parents by
‘other than those officials, and personally
identifiable data shall be destroyed when
no longer needed for such audit, evalua-
orcement of or compliance
witli Federal legal requirements,

{20 U.5.C. 1222 (b) (1) }

§Y9.36 Conditions for disclosure in
health and safety emergencies

() An educational agency or institu-
tion may disclose persanally identifiahle
information from the education records
of 8 student to appropriate parties in
inection with an emergency if knowl-

¢e of the information 15 neceszary to
protect the health or eafety of the
student or otherindividuals

{b} The factors to be taken into pe-
count in determiring whether personally
identifiable information from the eduea-
tion records of a student may be dis-
closed under this section shall include the
following:

{1} The serionsness of the threat to
the health or salety of the student or
ather individuals;

(2) The need for the Information to
meet the emergency;
~ {3) Whether the parties to whom the
infor tion is disciosed are In a position
to deal with the emergency; and

(4) The extent to which time is 6f the
essence in dealing with the emergency.

() Paragraph (a) of this section shall
be stricily construed
{20 T 5.€. 12225(b) {1} (D) }

§599.37 Conditions for disclosure of di-
rectory information.

(a) An educational agency or Institu-
tion may disclose personally ideptifiable
informstion from the education records
of a student who is in attendance at the
institution or agency i that infarmation
has been deslgnated as directory in-
formation (as deflned 1o § 99.3) under
paragraph {c¢) of thia sectlon.

(b) An educational agency or ln.stiﬁu—

from Lhe education records of an indi-
vidual who is no lenger in attendance at
the nzency or institution without follow-
ing the procedures under paragraph (¢)

e catevories of personally identl-
finbla information which the institution
ated as directory information;
zhi of the parent of the
1trible student to refuse
ignation of any or all

rézpect to that
story imarmnmn and

d of time within w
the mn. m ul’ the student or the eli
jent must Lnfcu'm the ageney or insti-
¢ that such personally
ilentiflable information is not to be de=
sirnated as directory information with
respect to that student.

120 U.5.0. 1912g(a} (5) (A) aod (B} ]
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§ 99.60 Ofber and review hoard.

(&} The Secretary is required to &stab-
Izh or designate un office and s review
board under sectlon 43B8(g) of the Act.
The office will lnvatjgate process, ;ﬁﬂ
review viulnuan; an

tions of the pmﬁsmns of section 438 of
the Act and the regulations in this part.
The review board will adjudicate cases
referred to it by the office under the
procedures set forth in §§ 9§2.65-99.67.

(b) The following iz the address of the
office which has been designated under
paragraph (a) of this sectlon: The
Pamily Educational Rights and Privacy
Act Office (FERPA), Department of
Health, Education, and Welfare, 330 In-
dependence Ave. BW., Washington, D.C.
20201.

(20 U.8.C. 1333g(g))
§ 99.61 Counflict with Suate or local law.

An educations) agency or institution
which determines that it cannot comply
with the requiremesnts of section 438 of
the Act or of thiz part because a State
or local law conflicts with the provislons
of section 438 of the Act or the regula-
tionsa !n this part shall z0 advise the office
designated under §99.60(b) within 45
days of any such determination, giving
the text and legal citatlon of the con-
flicting law,

(20 U.8.C. 1333g(1))
§ 99.62 Reporta and records,

Each educational age or institution
shall (a) submlit reports in the form
contalning such Ilnformation as the
fice of the Review Board may require to
earry out thelr functions under this part,
and (b) keep the records and afford ac-
cess thereto as the Office or the Review
Board may find necessary to assure the
correctness of those reports and compli-
ance with the provisions of sections 438
of the Act and this part.

(30 UB.C. 1333g(f} and (g))
§ 92.63 Complaint procedure.

(a) Complaints regarding violations of
rights accorded parents and eligible stu-
dentz by section 438 of the Act or the
regulations In this part shall be submit-
ted to the Office In writing.

(b) (1) The Office will notify each com-
plainant and the educatlonal agency or
institution against which the violation
has been alleged, In writing, that the
complalint has been recelved,

(2) The notification to the agency or
institutionn under paragraph (h) (1) of
thiz section shall include the substance
of the alleged violation and the agency
or Institution shall be glven an oppor-
tunity to submit a written response.

€1 (1) The Office will investigate all
timely complaints recelved to determine
whether there has been a fallure to com-
ply with the provisions of section 438 of
the Act or the regulations in this part,
and may permlit further written or oral
submizsions by both parties,

FEDERAL
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(2) Pollowing fts Investigation the Of-
fice will provide written notification of ita
findings and the basis for such findings,
to the eomplalnant and the AEENCy or
instifution involved.

{3) If the Ofce finds that there has
been a fallure to comply, It will include
in 1ts notification under paragraph (c)
(2) of this section, the specific stepa
which must be taken by the agency or
educstional institution to bring the
agency or institution into compliance.
The notifleation shall alss set forth &
reasonable period of time, given gll of the
circumstances of the case, for the agency
or institution to voluntarily comply.

(d) If the educational agency or lnsti-
tutlon does not come into compliance
within the period of time set under para-
graph (c) (3) of thiz section, the matier
will be referred to the Review Board for
8 hearing under §§ 99.84-89.87, incluajve,
(20 U.A.C. 1333g(1))

§ 99.64 Termination of funding.

If the Becretary, after reasonable no-
tice and opportunity for a hearing by the
Revilew Board, (1) finds that an edueca-
tional ageney or institution-has failed
to comply with the provizions of section
438 of the Act, or the regulations in this
part, and (2) determines that compliance
cannot be secured by voluntary means,
he shall lzsue a decision, in writing, that
no funds under any of the Federal pro-
granis referenced in § §9.1(a) shall be
made avallable to that educational
agency or institution (or, at the Becre-
tary's discretion, to the unit of the edu-
catlonal agéncy or institution afected
by the failure to comply) until there {a
no longer any such fallure to comply.
(20 U.3.C. 1232g(1))

§ 99.65 Hearing procedures.

(&) Panels. The Chalrman of the Re-
view Board shall designate Hearlng
Panels t6 conduct one or miore hearings
under § 99.84. Each Panel shall conaist
of not less than three members of the
Review Board. The Review Poard may,
at its discretion, sit for any hearing or
clacz of hearings. The Chalrman of the
Review Board shall designate himself or
any other member of a Panel to serve as
Chalrman.

(b) Procedural rules. (1) With respect
to hearlngs Invalving, 1n the opinilon of
the Panel, no dispute as to a material
fact the resolution of which = :
materlally assisted by orsl test Y.
Panel shall take appropriate steps to af-
ford to each party to the proceeding an
ﬂppﬂrtﬂnity for presenting his case at
the option of the Panel (i) in whole or In
part In writing or () In an Informal
conference before the Fanel which shall
afford each party: (A) Bufficlent notice
of the lssues to be considered (where
such notice has not previcusly been af-
forded) ; and (B) an opportunity to be
represented by counsel.

(2) With reapect to hearings involving
a dispute as to a material fact the reso-
lutlean of which would be materially
assisted by oral testimony, the Panel ghall
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afford each party an opportunity, which
shall Include, in addition to provialons
required by mb;\arigﬁpb (1) (i) af this
paragraph, provisions designed to assure
to each party the following:

(1) An opportunity for a record of the
procesdings:

() An opportunity to present wit-
nessez on the party's behalf; and

(i1} An epportunity to cross-examine
other witnesses either orally or through
written Interrogatories
(20 U.B.C. 1332g(g) )

§ 99.66 Hearing before Panel or & Hear-
ing Officer.

A hearing pursuant to § 89.85(b) (2)
shall be conducted, as determined by the
Panel Chairman, either before the Panel
or a hearing ofMcer, The hearing officer
may be (a) one of the members of the
Panel or (b)Y a nonmember who 18 Ap-
pointed as a hearing examiner under 5
U.B.C. 3105.

(20 UA.C. 1233g(g);
§ 99.67 Initial decision; final decls}

(a) The Panel shall prepare an initial
written decision, which shall include
findings of fact lmd conclusions based
thereon. When a hearing is conducted
before a hearing officer alone, the hear-
ing officer shall separately find and state
the facts and conclusions which shall be
incorporated in the initial declsion pre=
pared by the Panel.

(b) Coples of the initial decision shall
be malled promptly by the Panel to each
party (or to thé party's counsel), and to
the Becretary with a notlce nﬁ'orﬂlﬁg
the party an opportunity to submit
written comments thereon to the Sec-
retary within a gpecified reasonable
time.

(¢c) The initial decision of the Panel
tranzmitted to the Becretary shall be-
come the final declsion of the Secretary,
unless, within 25 days after the expira-
tion of the time for recelpt of written
commenisa, the Becretary advises the
Review Board in writing of hiz deter-
mination to review the declsion,

(d) In any case in which the Becrs-
tary modifies or reverses the Initizl de-
cislon of the Panel, he shall accompany
that action with a written statement of
the grounds for the modification or re=
versal, which shall promptly be filed with
the Review Board,

(e) Review of any initial decision by
the Becretary shall be based upon the
decision, the written record, if any, of
the Panel's proceedings, and written
comments or oral arguments by the par-
ties, or by thelr counsel, to the proceed-
ings.

(Y No decislon under this section
shall become final until it iz served upon
the educational agency or institution In-
volved or its attormey.

(20 08B0 138g(g))
[FE Doc.76-17300 Piled 6-16-76;8:45 am!

17, 1974
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I11.D.6. Special Regulations re Records of Handicapped Children

Title 45—FPubiic Weifare
CHAPTER |—OFFICE OF EDUCATION, DE.
PARTMENT OF HEALTH, EDUCATION,
AND WELFARE
PART 121a—AS3ISTANCE TO STATES
FOR EDUCATION OF HANDICAPPED
CHILDREN
State Plan Provisions
Kotice of proposed rulemaking was
published in the FEDEraL REGISTER on
Noavember 2¢, 1975 (40 FR 54804) setting
forth proposed omendments to Part
1213 of Title 45 of the Code of Federal
Regulations. The amendments (1) added
& new paragraph (g) to §1212.10 which
essentially repeated the statutory lan-
guage of section 613(b) (1) of the Educa-
tion of the Handicapped Act (EHA),
added by Public Law 893-380. Section
612(b) (1) requires that each State’s an-
nual program plan be amended to in-
clude (among other things) policles and
procedures 1o identify, locate and
evaluate all handicapped children resid-
ing in the State who are in nead of special
education and related servicez, and to
protect the confidentiality of data col-
lectzd In that effort under criteria pro-
mulzated by the Commissioner. (2) The
amendments also proposed 2 new
§ 1212.15 setting forth the eriteria which
the State would be required to use to
develop its policies and procedures for
protecting the confidentiality of the data.
Subsequent to publication of the pro-
poased rules, legislation was enacled
which included provisions teffective on
Novemnber 29, 1975) which apparently
modify the requirementz of section
613th) (1) in certain partieulars, as set
forth below in the changes relating to
§ 121a.10(g) (see section 612¢(a) (A), (C?,
(D), and (E} of the EHA, as amended by
t"xe bdumtxan of All Handicapped Chli-
ren Act, Publiec Law 94-142 (enacted
mber 29, 19753 }. As indicated, those
ges have been incnrpnmtrd with

n’her comments in  these rovised
regulatlons, o ]
Iizterested parties were invited to sub-

mit comments, suggeslions, or objections
rezarding the proposed regzulations.
These comments are swinmarized and
the 1esnonses of the Department are pro-
vided below. The comments are arranged
in order of the gections of the propused
reguiations (tie final regulations are In
the same order, but have been renum-
bhered in part since proposed subbara-
graplh (5) has been delated:.

£ % & %
Summarv of comments and
responses omitted.

* k & & *

FEDERAL REGISTER, VOL. 41,

Efective date. Pursuant to section
431¢d) of the General Edueation Provi-
sions Act, as amended (20 US.C, 1232
(d)), these rgeulations have been trans-
mitted to the Congress concurrently with
the publication in the PEpERAL RIGISTED.
That section provides that regulations
subject thereto shail become effective on
the forty-fifth day following the d: te of
such transmission, subject to the ,ro.i-
slons therein eoncerning Congressional
action and adjournment
{Catalog of Federal Domestic Astistanis
Frograms No. 13.449, Handleapped Prescho
and School Programs)

Dated: February 4, 1376.
T. H. BELL,
U.5. Commnissioner of Education.
Approved: February 18, 1878,
Davip MATHEWS,
Secretary of Heallk,
and Weljare.
Title 45 of the Code of Federal Regu-
tions is amended as follows:

Education,

ir"‘? a new psmffﬁiph (gy, to read as set
forth below.

§121a.10 Specinl provisions and  de-
scriptions.

(g) Bet forth in detail the policies and
procedures which the State will uander-
take or has undertaken in order to assure
that:

(1) All children residing in the State
who are handicapped, regardless of the
severity of their handicap, and who are
in need of special edueation and related
services are identified, located, and eval-
uated, and that a practical method Is
developed and implemented to determine
which c¢hildren are currently receiving
necded special eduecation and related
services and which children are not eur-
rently receiving needed special education
and related services;

(2) Policles and procedures are estab-
lished by the State in accordance with
the criteria set out In § 1214.15 to assure
the protection of the confidentlality of
any personally identifiable data, infor-
mation, and records collected or main-
talned by State and local educational
agencies under Part B of the Act:

t3) There is established:

(1) A goal of providing full educational
opportunities to all handicapped chil-
dren;

(1) A detalled timetable for accom-
plishing such a goal; sand

HO. 40-—FRIDAY, FEBRUARY
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(itit A description of the kind and
number of facilitizs, personnel, and serv-
ices necessary throuchout the State to
mest such a goal; and

(4) The policies and procedures sub-
mitted by the State under this paragraph
shall be available to parents, guardians,
and other members of the general public
at least thirty davs prior to the date of
submissian for approval to the Commis-
sloner.

(20 TU.8.C. 1412(2) (A}, (C), (D), snd (E) and
1417(2) )

2. A new § 121a.15 is added, to read as
fellows:
§121a.15

tay Definitions. As used in this sec-
tion: “Consent” means that:

(1) The parent has been fully in-
formed of the information set out in
£121a.15tb1 (11 (iy in his or lier native
language, unless it clearly is not feasible
to do so;

t2) The parent understands and
azrees in writlng to the carrying out of
the activity for which his or her conse.
is sought, and the consent sets forth that
activity and lists the records (if any:
which will be released and to whom; and

(3; The parent understands that the
granting of consent {s voluntary on the
part of the parent.

“Destruction’” means physical destruc-
tion or removal of personal identifiers
from data so that the data 1s no longer
personally identifiable.

*Formal evaluation™ means evaluation,
interviewing or testing procedures under
Part B of the Act uszd selectively with an
individual child and does not include
basic tests adminlstered to or procedures
used with all EhﬂdFEﬂ Ina schcml

Data confidentialily criteriu.

(or individual aeting as a jﬂfent in the
absence of a parent or guardiany of any
child on whom data is collected, main-
tained, or used for the purposes set forth
in §121a.10(g) (11,

“Participating agency” means any
agency or institution which colleets,
maintains, or uses data. or from which
data s tained, to meet the require-
meﬂts set outin§ 1"]& ID(E) 1y,
means that

the datg includes: )

(1Y The name of the child, the child's
{»arént or other family member;
© 12) The address of the child;

t37 A personal identifier, such as the
child’'s social security number or student
number; or

(47 A list of personal characteristies
or other information which would make

27, 1976 at p.8608,
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it possible to identify the child with rea-
sonable certainty, o

“Procedure” means a course of action
which will be taken to implement n
policy, i ) .

(b) Policies and procedures. The poli-
cies and procedures required under
§121a.10(g)(3) shall be established In
accordance with the following criteria:

(1) Notice. (1) The State educational
agency shall provide notlce which is ade-
quate to fully inform parents about the
requirements set forth in §121a.10(g)
(1), including:

(AY A description of the extent to
which the notice will be given in the na-
tive languages of the various papulation
Eroups in the State: )

(B! A description of the children on
whom data will be maintained, the types
of data sought. the methods the State in-
tends to use in gathering the data (in-
cluding the sources from whom data will
be gathered), and the uses to be made of
the data:

C) A summary of the policies and
procedures to be followed by partlei-
pating agencies regarding storage, dis-
closure o third parties, retention, and
destruction of all personally identifiable
data; and

(D) A description of all of the rights
of parents, and children regarding this
data, including the rights under section
438 of the General Education Provisions
Act,

(ii) The notice shall include. but not
be limited to, notice published in news-
papers having Statewide and local cir-
culations prior to any major identifica-
Yaen or location activity,

(2) Access rights.

(1) Each participating agency shall
permit parents to inspect and review any
personally identifiable data relating to
their children which is collected, main-
tained, or used by the agency in com-
plying with § 121a.10(g) (1), The agency

shall comply with a request without u
necessary delay and prior to any hear-
ing relating to the identification, evalua-
tion, or placement of the child, and in
no case more than 45 days after the re-
quest has been made.

i1y The right to inspect auua review
education records under paragraph (b)
(2141 of this section includes:

{A) The right to a response from the
participating agency to reasonable re-
quests for explanations and interpreta-
tions of the data: and

{B) The right to request that the
agency provide copies of the records con-
taining the data where failure to provide
those copies would effectively vent the
parent from exereising the right to in-
spect and review the data.

(iii» An agency may presume that the
parent has authority to inspect and re-
view data relating to his or her child
unless the agency has heen advised that
the parent does not have the authority
under applicable State law governing
such matters as guardianship, separation
and divorce,

{iv) Each particlpating agency shall
keep .a record of parties obtalning access
to data collected, maintained, or used
under § 121a.10(g) (1) (except access by

Q
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parents and authorized employees of the
participating agency under this subpara-
graph), including the name of the party,
the daie access was given. and the pur-
pose for which the party is authorized
10 use the data.

(v) I any record Includes data on
more than one child, the parents of those
children shall have the right to inspect
and review only the dats relating to th ir
child or to be informed of that specific
data.

(vi) Each participating agency shall
provide parents on request a listing of
the types and locations of data collected,
maintainéd, or used by the agency,

(A) A participating agency may
charge a fee for copies of records which
are made for parents under thls sub-
paragraph; Provided, that the fee does
not effectively prevent the parents from
exercising their right to inspect and re-
view those records,

(B) A participating agency shall not
charge a fee to search for or to retrieve
data under this subparagraph,

(vii) This subparagraph (2) shall an-
ply to each participating agency amd to
all personally identifiable data collected,
maintained, or used for the purposes
set forth in § 121a.10(g) (1),

(3) Hearing rights:

(i A parent who believes that data
collected, maintained, or used under
§121a10¢gy (1) is inaccurate or mislead-
ing or violates the privacy or other rights
of the child may request the participat-
ing agency which maintains the data to
make appropriate amendments to the
data, )

(i) The agency shall decide whether
to amend the data In accordance with
the request within a reasonable period
of time of receipt of the request.

Ui If the agency decides to refuse to
amend the data in accordance with the
request it shall so inform the parent of
the refusal, and advise the parent of the
right to a hearing under this subpara-
graph.

{lv) The agency shall, on request, pra-
vide an opportunity for a hearing in or-
der to challenge data to Insure that it
Is not inaccurate, misleading or other-
wise in violation of the privacy or other
rights of the child. The hearing shall he
conducted in accordance with this sub-
paragraph.

(v) If, as a result of the hearing, the
agency decides that the data is Inac-
curate, misleading or otherwise in viola-
tion of the privacy or other rights of
the child, it shall amend the data ac-
cordingly and so inform the parent in
writing.

(vi) If, as a vesult of the hearing, the
agency decides that the data is not in-
accurate, misleading or otherwise in vio-
lation of the privacy or other rights of
the child, it shall inform the parent of
the right to place in the records it main-.
tains on the child a statement comment-
ing on the data and setting forth any
reasons for disagreeing with the decision
of the agency.

tvily Any explanation placed in the
records of the child under paragraph
thy (31 ivi) of this section shall:

66
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(A) Be malntained by the agency as
part of the records of the child as long
as the record or contested portion thereof
is maintained by the agency; and

(B} If the records of the child or the
coniested portion thereaf is disclosed by
the agency to any party, the explanation
shall also be disclesed to the party.

(viil) The hearing required to be held
under this subparagraph shall be con-
ducted according to procedures which
shall Include at least the following
elements:

+Ar The hearing shall be held within
& reasonable period of time after the
agency has received the request, and the
parent shall be given notice of the date,
place, and time, reasonably in advance
of the hearing;

(B) The hearing shall be conducted by
a party who does not have a direct inter-
est in the outcome of the hearing:

(C) The parent shall be afforded a full
and fair opportunity to present evidence
relevant to the 1ssues raised under para-
graph (b) (3) (vi) of this section, and may
be assisted or represented by individuals
of his or her choice at his or her own
expr nse, including an attorney:

(1) The agency shall make its declsion
in writing within a reasonable period of
time after the conclusion of the hearing;
ang

(E) The decision of the agency shall be
based solely upon the evidence presentad
at the hearing and shall include & sum-
mary of the evidence and the reasons for
the decision.

(1x) The policles and procedures de-
scribed under § 1215.10(g) (2) shall in-
clude any rights of appeal to the State
educational agency from decisions made
by participating agencies under this
subparagraph.

(x} This subparagraph (3) shall apply
to each participating agency and to all
personally identiflable data collected,
maintained, or used for the purposes set
forth in § 121a.10(g) (1),

(4) Consent. (i) Parental consent shall
be obtalned before data are:

(A) Disclosed to anyone other than
officials of participating agencles colleci-
Ing or using the data for the purposes
set out In § 121a.107g) (1), except as pro-
vided in parsgraph (b)(4) (i) of this
section;

(B) Used for any purpose sther than
those specified in § 121a.10¢g) (1) : or

(C) Sought directly from the child by
formal evaluation.

(20 U.8.C, 1412(2) (d) and 1417(e))

i) An educational agency or instity-
tion subject to section 438 of the General
Education Provisions Act may not release
data from education records to partici-
pating agencies without parental consent
except as provided in section 438¢b) of
that Act and Part 99 of th!s title.

-— (il _The State shall describe-the poli- ————-

cies and procedures which will be used
in the event that a parent refuses to
provide consent under paragraph (b) (4)
of this section,

5) Safeguards. (i) Each participating
agency shall protect the confidentiality
of data at collection, storage. disclosure,
and destruction stages:



(E) Ome officlal st each particlpating
agency shall sssume responsibility for
axgiring the eonfldentiality of any per-
sonally identifiable dats:

(i) AIl perszons collect'ng or using
personally Identifiable dats shall recetve
training or instruclion regarding the
State’s policles and procedures develaped
under §121a.10(g}(2> and regarding
Bectlon 438 of the General Education
Provizions Act N

LT Es.x:h pm‘tinlngﬂng agercy shall

rent ligtlng of the names of those :l:l:\-
p)uyeg} withl,n the agel:u:y wlm may hsve

(5> Batmcﬂm of dcftn. (1 ALl ptr-
gormally ident ftable data collecied for the
purposes set forth In § I21a.10(g)(D)
ehall be destroyed within five years after
the dats is no longer nesded to provide
educational services to the child, exeept

that & permanent record consisting of &
student’s name, address, and photw num-
ber, hiz/her grades, attendance record,
€lasses attended, grade level eompleted,
and year campleted may he maintained
without time Umitation;

(1iy Prior to destruction of data, reas-
onable efforts shall be made to notify
parents that they have the right to be
provided with a copy of any data which
haz been obtalned or used for the pus-
poses set forth in § 121a.10(g) (1),

(T) Children’s rights. The policles and
procedures required under §121a.10(g)
(2) shall include the extent to which
children will be accorded rights of pri-
vacy slmilar to those accorded to
parents. taking Ints consideration the
age of the child and type or severity of
handleapping conditior
(20 U.5.C. 1413(b) {2} )

(3} Enforeenmient, The State shall Spec~
ify the policles and procedures, ineluding
sanctions, which the State will use to

Insure that its policies and procedures

will be foilowed and that the require-
ments of the Act and-the regulations in
this part will be met.

(c) With respect te personally identi-
flable data (if any) collected by the Office
of Education and its authorized repre=
séntatives, wher= that data would not

therwise be subject to the provisions of
5 U.5.C. 5520 (the Privacy Act of 1974),
the Commissioner will apply ths reguire-
ments of 8.C. section 55Za(b) (1) =(2),
(4)=(11}; te): D) (el (i), (21, (I CA),
(B}, and (D), (5)=€10}; (h}: {m): and
(n} and the regmntigns implementing
those provisions set forth In Part 55 of
this title

(20 U.8.C. 1413(3) (D) and 141T¢(c) )
[FR Dot.76-5338 Filed 2-26-76:8:45 am|

Note:

Like many other federal regulations,
interested persons filed sult in federal court,

these were promulgated only after
as summarized below,

16,897. American Council of the Blind v. Mathews, Nq. 75-

1890 (1..C
Rerzon, Michael T
Hampshire Ave.. N

1470; N

e 31,

. Washmgton, [3.0

i

SER

1975). Plaintiff represcnied by Stephen
Children’s Defense Fund. 1520 New
20036, (202) 4K3-
rian Edelman, Durwood MeDaniel. [Here reported:
16,8971 Ktipulation and Consent Dee
reported at 9 CLEARINGHOL

e (3pp.). Previously
- 639 (Jan. 1976).]

Plaintifts, handicapped children in need of educational

serviees, alleged that HEW violated the Education of the
Handicapped Act (EHA) by failing to promulgate regulations
setting torth the eriteria which states should use to ensurc the
confidentinlity of the information ubtained during the
ol entityving, locating and evaluating he andicapped children.
The parties have now settled the suit, following the issuance
af such regulations in proposed form, 1o he pfnmulg:ncd n
hnalterm by March L 1976 Under the terms of the settlement.
defendants shall not make uny FY 1976 tourth quarter graut
under Piart Hot FHA 1o any stute until they have received in
substantiadly approsahble torm a complete FY 1976 annual
program plan amendnient which meets the requirements of
contidentiahiny

process

CR
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.D.7.  Implementation of Buckley Amendment Rights

s

L

alifornia Senate Bill Ne. 182, 1975-76 (Clearinghouse No. 16,830)

This law is designed to conform California law on pupil records to the
federal "Buckley Amendment," 20 U.S.C. 1232g. 1t contains separate secti:ns
applicable to school districts and community colleges. The law, inter alia,
covers definition of pupil records, notification requirements, rights of access.
and privacy of records. The law also provides that a grade given by a pupil's
teacher "shall be final" except where there is '"mistake, fraud, bad faith, or
incompetency...." (810937(a)) A student's grade in a physical education class
may not be adversely affected due to failure to wear standardized apparel wharsa
this is beyond the student's control. (810937(b)) Enacted.

. ELB

HassaihugggﬁsrRegulg;igng, 1/14/75 (Clearinghouse Review #14, 769)

Regulations on student records adopted by Massachusetts Board of Education
pursuant to state statutory mandate. The regulations cover the person(s) who may
assert rights under the regulations, definitions, the type of information which
may be added to the student record, personal files on students maintained by
school employees, the persons responsible for maintaining privacy and security,
destruction of records, access to and dissemination of records, amending student
records, appeals and the obligation to give notice of the regulations.

ELB
Note: Minor amendments to these regulations were adopted by the
Massachusetts State Board of Education on February 24, 1976.

Guidelines on Pupil Records, Connecticut State Department of
Education, Hartford, Connecticut (1975) (Clearinghouse #16,008)

Connecticut's Bureaus of Pupil Personnel and Special Education
Services have formulated guidelines on pupil records that take account of
federal law (Family Educational Rights and Privacy Act of 1974). The
regulations cover the following topics; division of records into three
categories; notice to parents when certain information is gathered;
"personal professional files'"; personnel responsible for records; review
of records; life duration of records; release of records; pupil and
parent access to records; amending student records; appeal procedures for
pupils and parents; and notice to parents and pupils. In addition, there
are sample forms to effectuate certain provisions.

Note: We dc not consider these uidelines to be be as clear or

substantively sound as the Massachusetts Regulations,

ELB
638
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Watson v. Costanzo, No. 75-459, E.D. Pa,, Complaint,
2/18/75 (Clearinghouse Review #14, 513A, B, C)

Class action challenging the involuntary student transfer and
ecord keeping policies of the School District of Philadelphia. The
omplaint alleges that the school system does not publish regulations on

r
cc
when a student may be transferred, give notice of charges, or afford a
hearing to a student who is being transferred for disciplinary reasons. It
is also alleged that defendants maintain unverified, misleading and
inappropriate information in student's records without informing them
either that they may haye access to their records or that they may

contest the information which the records contain. The named plaintiff,

a twelfth grader, was arrested, suspended and transferred after an

incident in which school records could be interpreted as charging

plaintiff with theft. The action was based upon the First, Fifth, Ninth
and Fourteenth Amendments and 8438 of the "Family Educational Rights

and Privacy Act'. After filing of the action, the system, consented to
relief on sealing of records, non-communication of information, and
provision of information on records policies.

ELB

[

v. Riles, C.A. No. 121905, Superior Court, California,
Los Angeles County, Order, 9/17/75 (Clearinghouse #16723)

Action on behalf of seven-year-old noncitizen child'without immigrant
status enrolled in El Centro School District. Sections 6950 et seq. of the
California Education Code require certain state officials to provide the names
and addresses of such enrollees to the U.S. Immigration and Naturalization
Service. Rulings: (1) The challenged disclosure is inconsistent with Section
1232g(b) (1) (E) of the federal Family Educational Rights and Privacy Act of
1974, 20 U.S.C. 1232g(b)(1). (2) The state defendants are (a) enjoined from
promoting, directly or indirectly, disclosure of the identities of noncitizen
children without immigration status to wnauthorized persons, or to authorized
persons (under the Privacy Act) without written assurance that the information
" will not be transmitted to the Immigration and Naturalization Service, and
(b) from failing within 60 days to issue written directives to all California
school systems in accord with (a). (3) The El Centro District is similarly
enjoined from disclosure.

ELB

' See also "The Buckley Amendment: Opening School Files for Student and
Parental Review", 24 CATHOLIC U.L. REV. 588 (Spring 1975).

"Your School Records: Questions & Answers About a New Set of Rights for
Parents & Students",1975. Pp.12. This booklet examines the Buckley
Amendment and the rights of parents and students to see, correct and con-
trol access to student records. Availahle from the Children's Defense
Fund, Washington Research Project, Inc., 1520 New Hampshire Ave., N.W.,
Washington, D.C. 20036.

69
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lILE.1. Behavior Modifying

Behavior Modifying Drugs

Some schools effectively condition a stu-
dent’s continued attendance in a regular or special
class upon parental consent to the use of behavior-
modifying drugs on the student.® At one time
tranquilizers were often prescribed to calm hyper-
kinetic children, but now stimulant drugs are in
vogue because some studies have found that
amphetamines and other stimulant drugs paradoxi-
cally increase attention span.? Although there are
very few follow-up studies of the side effects of
these drugs, some uses of stimulant drugs on some
children under a physician's supewusmn appear
justified.5 But very few “troublesome” children
are truly hyperkinetic, and stlrﬁulant drugs are
being used on children who are mislabeled as
hyperkinetic,® or are tagged with catch-all labels
like “minimal brain dysfunction” (or “functional

‘behavior disorder’”) which include a wide variety

of “symptoms’’, many of which are common to
almast all grade school children.?

Prescribing amphetamines or other drugs in
an attempt to modify behavior represents a consid-
erable medical intervention, and may not be the
least restrictive intervention even for those chil-
dren who are truly hyperkinetic. In June of 1973, a
California medical researcher, Dr. Ben Femgnld
reported to the American Medical Association his
initial findings that artificial colors and flavors in

Drugs

foods and beverages may contribute to hyperacti-
vity. Dr. Feingold claims to have successfully
treated more than fifty children with hyperkinesis
by prescribing a special diet free of the artificial
additives found in convenience foods and soft
drink powders.8 Not only is prescription of a
special diet a less restrictive intervention than
behavior modifying drugs, but it also has the
obvious advantage of addressing the cause rather
than symptorﬂs af the ﬂfﬁblerﬁ far these thiidren

fcx:d, The National lnst!tute of Educsti@n has
funded further independent research of Dr.
Feingold’s findings.

The potential for misuse of drugs to control
school children who exhibit non-conforming be-
ha\nor has led to some proposals to prohibit their

se.9 A somewhat different approach has been
adapted in Massachusetts where legislation!? pro-
hibits the administration of any psychotropic drug
listed by the department of public health unless
the school has obtained certification from the
commissioner of public health or designee that the
administration of such drugs in school is a legiti-
mate medical need of the student, and then limits
administration of approved medication to a regis-
tered nurse or a licensed physician. The act also
prohibits admlmstratlun of psychotropic drugs to

students for the purposes of clinical research.1

3 "This sraeedure is ﬁéédéd the nsyf:halagist savs

url;an areas, hﬂwever the parent is tnld blumly that
uniess the child receives treatment (i.e., medication), he
will face suspension or be transferred to a special

for the emotionally disturbed. . . . T 2
refers the child to a doctor who specializes in learning
disabilities and routinely uses drugs in his treatment.” D.
Divoky, ““Toward a Nation of Sedated Children,” Learn-
ing (March 1973) at 8, 10. See generally the special report
on behavior-medifying drugs in 8 /nequality in Education
at 1-24.

In this troubling area where the medical evidence
and educational issues are so complex, and where parents
are subject to unusual pressure to submit to medication, it
iz especially important that procedurai safeguards are
developed to insure that parental consent to medication
for the child is informed and without duress. Also, it
should be obvious fram infra notes 5-7 that only qualified

‘doctors (preferably not seheol employees or referees)
should label children as in need of behavior-modifying

~ drugs.

4 See, eg. C.K. Connors, er al, Dexiro-
amphetamine Sulfate in Children with Learning Dis-
orders,” 21 Archives of General Psychistry 182-190
(1969); C.K. Connors, “Psychological Effects of Stimu-
lant Drugs in Children with Minimal Brain Dysfunction,”
49 Pediatries 702-708 (1972); L. Eisenberg, *The Clinical
Use of Stimulant Drugs in Children,” 49 Pegiatrics 709-15
{1972). A bibliography of such articles ean be obtained
from the Center for Law and Education,

5 Compare the following:

“The fact that these dysfunctions
[hyperkinetie behavioral disturbance] range
from mild to severe and have ill-understooad
causes and outcomes should pot obscure the
necessity for skilled and special inter-
ventions. The majority of the better known
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diseasas—from cancer and diabetes 10 hyper-
tension—similarly have unknown or multiple
causes and consequence. . . . Yet useful
treatment programs have been developed to
alleviate these conditions.” Report on “Con-
ference on Stimulant Drugs for Disturbed
School Children,’ 8 Ineguality in Education
14,15,

"“The Medicel Letter on Drugs and
Therapeutics,” a conservative, nonirofit _
publication aimed at clinicians, describes the
data on the use of amphetamine-type drugs
on children as “meager” and goes on to

charge that “there are no adequately con-

trolled long-term studies of the use of stimu-

lants on noninstitutionalized hyperactive

children with ICs in the normal range who

have only mild neurclogical abnormalities.

Yet it is in such children that the diagnosis of

‘minimal brain dysfunction’ is most often

made and for whom amphetmines may be

prescribed. . . " Divoky, supra note 3, at

10.

6 g5 common and 50 misleading are these symp-
toms that some doctors estimate that less than half of the
children labeled hyperactive by teachers and sent for
special treatment are in fact hyperactive.” Divoky, supra
note 3, at B.

The “Conference on Stimulant Drugs,’” supra note §
at 15, states that there is no single diagnostic test and the
diagnosis should be made by a specialist. “In diagnesing
hyperkinetic behavioral disturbance, it is important to
note that similar behavioral symptoms may be due to
other ilinesses or to relatively simple causes. Essentially
healthy children may have difficulty maintaining atten-
tion and moter control because of a period of stress in
schﬂgi ar at hamé It is imﬁnrtaﬂt 10 ré:ngnize the child

hunger. paor teac:hmg, avsn;mwded :lgssrpgnﬁj or la;k, of
understanding by teachers or parents. Frustrated adults
reacting 1o a r:ihiid whu dnes ﬂét meet their standafds can

restlessress. Above all, tha normal ebullience of ehildhood
should not be confused with the very special prablems of
the child with hyperkinetic behavioral disorders.”

7 “The most commonly used of the 38 tarms
applied to a grab-bag set of symptoms found in grade
sehool children is minimal brain dysfunction
(MBD). . .-. Hyperkinesis, the other most popular and mis-
'uséd iaha! is afta’n used svnanvmﬂusiv with MED ar is
partn:ulsr!y favored bv drug makars bef:ausa it will e:;var
anything: functional behavior disorder.” Divoky, supra -
note 3,at 7.

"The condition commonly called minimal brain
dysfunction—MBD—is not easy to diagnose: Specialists
spend from six hours to three days on the diagnosis.” 8
Inequality in Education at 8.

8 cn1 Weekiy Report (Nov. 1, 1973) (published by
Community Nutrition Institute, 1910 K. St, N.W.,
Washington D. C. 20006); Ben F. Feingold, Why Your
Child is Hyperactive (1975).

9 See, .5, The National Welfare Rights Organiza-
tion's Petition of April 2, 1971 to the Food and Drug
Administration ""To Withdraw Approval of Methyl-
phenidate Hydrochloride [Ritalin]l For Use in Hyper-
kinetic Behavior Disorders in Children.” Petition denied
in decision of March 17, 1972,

10 M.G.L. Chapter 71, 5,548,

1 g generally the regulations déveh:feé by
H.EW. for the “Protection of Human Subjects” which
limit the rature and methods of research funded by the
Department. 39 Federal Register 18914 (May 30, 1974).
See also the proposed supplementary regulations for
children, prisoners, and the mentally infirm, 38 Federa/
Register 31738 (November 16, 1973).

The use of behavior modifying drugs raises constitu-
tianai questicms siﬁr:e "aumﬁafﬁv aver :mes oOWn bgdy,
mgrtgr how bengﬁc::a —is a matter af u!tlrna‘!s pem;mal
concern.” For possible substantive challengés and pro-
cedural safeguards, see Roderick ireland and Paul
Dimond, “Drugs and Hyperactivity: Process is Due,” 8
Inequslity in Education 19.

nequality in Educatmn at
(July 1975).
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HL.LE.2. Benskin v. Taft City School District

Challenge School District's Practice of Coercing
Parents to Consent to Have Behavior Modification
Drugs Administered to Their Children as a Condition
of Attendance

16,431. Benskin v. Taft City School Distrlct, No. 136795 (Cal.
Super Ct.. Kern County, filed Sept. 8, 1975). Plaintiffs
represented by Susanne Martinez, Pauline Tesler, Peter
Sandmann, Youth Law Center, 693 Mission S5t., San

- Francisco, Cal. 94105, (415) 495-6420. Of counsel, Kathleen
Davis, law student. [Here reported: 16.431A Complaint
(82pp.).]

This suit was filed by 17 elementary school children
against a school district for coercing parents into giving their
consent to have a psychoactive or behavior modification drug,
Ritalin, administered to their children as a condition of
attending school. This amphetamine-type drug is used upon
so-called hyperactive children to “'slow™ them down in school,
Plaintiffs attack defendant’s practice of prescribing the drug
for children, using Title 1 funds to purchase the drug, and
coercing parents into agreeing to permitting the school to give
the children the drug under threats of excluding them if they
refuse to consent.

Plaintiffs contend that defendants acted beyond the
scope of their legal authority in prescribing the medical
treatment of children, violated the parents’ right to determine
the medication treatment of their children, imposed an
unconstitutional condition upon public school attendance.
misused federal funds in purchasing the drug for the children,
committed battery upon the children by causing them to
ingest the drug without the informed consent of their parents.
and violated state and federal narcotics laws in giving children
Ritalin pills out of their classmates’ prescriptions. The
parents allege that the chiidren all suffered various temporary
and permanent side-effects, such as headaches. insomnia,
stormachache, growth retardation, and in several cases,
epileptic seizures, as-a result of taking the drug. They seek
compensatory and punitive damages against the school
district and various named employees for forcing children to
take the drug.

Plaintiffs also seek to enjoin defendant's practice of
placing children in classes for the mentally retarded without
the knowledge or consent of their parents, without hearings,
notice or review.

CR

Note: For more on behavior modifying drugs, including some legal
theories for challenging school officials' authority to
administer drugs to children, see pages 343-48 of The Con-~
stitutional Rights of Students: Analysis and Litigation
Materials for the Students Lawyer, available from the Center
for Law and Education. See also William Wells, "Drug Control
of School Children: The Child's Right to Choose, 46 So.Cal.L.Rev.

602 (1973).
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IV. Inadequate Programs
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IV.B. “Do Handicapped Children Have a
Legal Right to a Minimally
Adequate Education?”

A slightly revised version of this article appeared in 3 Journal
of Law & Education 153 (april 1974).

The kinds of Rodriguez distinctions suggested in this article,
for arguing that education may still be a furdamental interest
where minimally adequate education or constructive exclusion is
at issue, now have some judicial support. See C.A.R.C, at I.F,
supra, Fialkowski at IV.D. infra, Frederick L. at IV.D. infra.

But cf.Wilson at IV.D. infra.

There is also some judicial support now for the argument made
in this article that some handicapped children meet the criteria
set forth in Rodriguez for a suspect class. Thus footnotes 6 and

27 should now include references to C.A.R.C. at I.F. supra,

In re G.H. at I.D. 3. supra, Eialkéwsk}rat Iv.D. infra. The Na~
tional Center for Law and The Handicapped, 1235 North Eddy Street,
South Bend, Indiana 46617, has prepared a brief setting forth the
history of discrimination against handicapped children and other

arguments for concluding that handicapped children meet the
Rodriguez criteria for a suspect class.

Where courts do not find thé fundamental interest or suspect
class necessary for strict review, they may provide a moderate
review somewhere in between traditional "restrained" and "strict"
review. Thus the Gunther article cited at footnote 7 in the
article should now include reference to the citations set forth

in the Frelerick L. excerpt at IV.D. infra.

The"Right to Treatment"section should now include reference
to O'Connor v. Donaldson, 95 S.Ct. 2486 (1975).

The state law section should now cite M.A.R.C. at IV.D. supra.
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Given the difficulty of many of the federal constitutional
claims, lawyers should consider first their claims under a develop-

ing body of state and federal statutory law.

Encouraged in large part by cases such as Efgig}c;‘ana Mills
and by Federal requirements such as 20 U.S.C. sec. 1413, V. .-,
infra, many states have completely revised their special education

laws in the last few years.

Finally, a section should be added to this article analyzing
the claims for adequate Sibsuitable education under federal law.
Under the Education Amendments of 1974, VI.B. infra, State plans’

to all handicapped children," and the implementing regqulations
describe the kind of projects necessary "to meet the special edu-
cational and related needs of handicapped children" (See 40
Federal Register 18998, May 1, 1975 at 19002, section 124a.24).

individually each student's needs and assign her or him to a pro-
gram designed to meet those individually identified needs" may con-
stitute a violation of Title VI or Title IX where there is an ad-
verse racial or sexual impact on children. And the first draft of
of regulations to implement Section 504 of the Rehabilitation Act
of 1973, VI.A. infra, includes a section describing requirements
for a "suitable education" for handicapped persons (See 41 Federal
Register 20296, May 17, 1976 at 20308, section 84.36).

And as of October 1, 1977, in order to qualify for assistance
under the "Education for all Handicapped Children Act of 1975,"
P.L. 94-142, VI.D. infra, each State plan must include detailed
policies and procedures to assure that “"a free appropriate public
education will be available for all handicapped children. . .
within the State not later than September 1, 1978. . . ." Sec.
612(2) (B). Part of the definition of "free appropriate public
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education” under 94-142 is that special education and related
services are provided in conformity with an individualized written
education program for each handicapped child. P.L. 94-142 also
provides parents a hearing before the local board of education with
rights to appeal first to the State education agency and then to
either state court or federal district court without regard to the

amount in controversy.

See Part VI infra for a summary of these and other federal
laws.



IV.C.1. RISAC Stipulation on Settlement

RISAC v. Board of Regents, C.A. No. 5081, D.R.I., Stipulations
on Settlement, 9/75 (Clearinghouse #15926)

This action concerns special education practices in all Rhode Island
school systems and several state institutions. After several weeks of trial,
stipulations were entered which resolve the case, at least temporarily. 1In
one group of stipulations, plaintiffs agreed to dismiss the action, without
prejudice, by June 1, 1976, if there is substantial compliance with certain
agreements. These agreements, most of which are to be effectuated by local
systems following receipt of memoranda from the State Commissioner, concern:
(1) utilization of a particular definition of mental retardation ("...abnormal
in adaptive behavior and further...an IQ of below 70 on an individually
administered intelligence test after adjustment for socio-cultural bias");

(2) reevaluation of black and non-English dominant students who are in classes
for the mentally retarded; (3) basing placement in special classes on parental
consent; (4) provisions for due process procedures "any time that a decision
substantially altering the educational placement of a handicapped child is
intended...": (5) creation of a special education unit in the State Department
of Education "to monitor compliance with state law, regulations and these
stipulations”; (6) determining '"the number of children with emotionally based
and neurologically based problems" attending secondary schools and providing
adequate programs for them; (7) designing and implementing "a referral systedl
whereby those pupils with suspected handicapping conditions will be brought

to the attention of appropriate school personnel for diagnostic work-up';

(8) a program of identifying and serving handicapped children ages 3-6. The
stipulations require numerous progress reports to plaintiffs' counsel.

Separate stipulations, with similar provisions for dismissal based upon substan-
tial compliance, concern the Home School of the Patrick O'Rourke Children's
Center, the Institute of Mental Health, the Ladd School and Zambarano Hospital.
These agreements cover, inter alia, the following: (1) employment of personnel
and their qualifications; (2) adequate evaluations of students; (3) development
of individual educational plans for students and periodic evaluations of
progress; (4) number of hours of instruction; (5) an overall assessment of

the educational program at the Institute by independent persons; (6) additional
classroom space; (7) a report on steps taken to provide alternatives to
institutionalization at the Ladd School; (8) evaluation of compliance with
certain provisions by a panel of experts. These agreements also provide for
reports to plaintiffs' counsel. ELB

RISAC v. Board of Regents, C.A. No. 5081, D.R.I., Mem.

Pre-trial rulings in case involving challenge to education of students
with special needs in all Rhode Island school systems and several state
institutions. Ruling: "[T]he statute [29 U.S.C. 794] should be applied to
correct discriminatory practices in any federally assisted program regardless
of whether it is a vocational rehabilitation program or not." (p. 8) (Defendants
had argued that 8794 applied only to "vocational rehabilitation programs.'')

See Part VI.A.2, infra. ELB
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IV.D. Other Cases Challenging

Inadequate Educational Programs

for Handicapped Child»ren

Mentally Disabled School Children in Philadelphia
Challenge School District’s Failure to Provide
Them Special Programs and Classes

16,903, Frederick L.v. Thomas, No. 74-52 (E.D. Pa.. filed Oct.
10. 1975). Plaintiffs represented by David Kraut. Stephen
Gold. Community Legal Services, Inc.. Sylvania House,
Juniper and Locust Sts., Philadelphia, Pa. 19107, (215) #93-
5300: Stephen Miller. Education Law Center, Lewis Tower
Bld.. 15th and Locust Sts.. Philadelphia, Pa. 19102, [Here
reported: 16.905A Complaint (13pp.); 16,9058 Memo in Sup-
portof Motion to Dismiss (15pp.); 16,905C Memo in Support
of Motion to Dismiss (3pp.): 16.905D Memo in Opposition to
Motion to Dismiss (37pp.); 16,905E Supplemental Memo to
Motion to Dismiss (15pp.): 16.905F Plaintilf-Intervenor's
Supplemental Memo (10pp.).]

This class action filed on behalf of all students within the
School District of Philadelphia who have learning disabilities,
challenges the School District's failure o provide special
programs and elasses for such children, Defendants are the
School District of Philadelphia, the individual members of the
Philudelphia Board of Education, the Pennsylvania Secretary
of Education and the Pennsylvania Attarney General, P
tiffs contend that although children with learning disabilities
are not per se physically excluded from attending cla
School District of Philadelphia. such children are effe \
excluded in that they are unable to learn unless they receive
special educational serviees.

Plainurss” o vuments include the right to equal protec-
tion. the coml. .uonal right to a minimally adequate
education, abstention. mootness, and pendent state claims in-
volving the Pennsylvania Public School Code of 1949, 24 p.§.
§§13-1371 1 seq. They seek declaratory and injunctive relief.

CR

__Equal Protection and M;QimallzfA@%quatg

In denying defendants' motion to dismiss in this case, Judge

Newcomer in a Memorandum and Order (pp. 4-7) dated January 7, 1976

stated, inter alia:

The complaint alleges that in the School District of
delphia, children with specific learning disabilities who
receiving ihstruction specially suited to their handicaps
being discriminated against in the following respects.

Phila-~
not

ire

are
a

First,
c

the Commonwealth and School District are providing "normal" chil-

dren with a
are denying
Admittedly,

an equal educational opportunity
most of the plaintiffs are

free public education appfepriaté to their needs, but

to the plaintiffs.
afforded access to the




same curriculum as normal children, but it is arqued that the test
of equal treatment is the suitability of the instructional ser-
vices for the educational needs of the child. Many of the plain-
tiffs, it is said, cannot derive any educational benefit from the
normal curriculum if that»experiénce is not mediated by special
instruction aimed at their learning handicaps. We are told that
inappropriate educational placements predictably lead to severe
frustration and to other emotional disturbances which impede the
learning process and erupt into anti-social behavior. On this
basis it is argued that some or all of the class is constructively
excluded from public educational services, because -- for them

-- the instruction offered is virtually useless, if not positively

harmful.

Whether the plaintiffs are to be deemed "excluded" from pub-
lic education is, we think, a mixed question of fact and law. We
note that the Supreme Court, in Lau v. Nichols, 414 U.S. 563, 94
S. Ct. 786, 38 L.Ed. 2d 234 (1974) did not reach the question
whether non-English speaking Chinese children were, for the pur-
poses of equal protection analysis, being constructively excluded

from public educational services when they were admitted to the
schools on the same basis as other children, that is, into classes
conducted only in English. Furthermore, in San Antonio School
District v. Rodriguez, 411 U.S. 1, 37, 93 S.Ct. 1278, 36 L.Ed. 2d
16 (1973), the Court left open the possibility that the denial of
a minimally adequate educational opportunity may trench upon a
undamental interest, if the state has undertaken to provide a
free public educati@ni4 We find that the plaintiffs' legal prop-

Hhy

4. This minimum education equal protection theory is distinct
from the plaintiffs' right-to-education claim based on the First,
Ninth, and Fourteenth Amendments. The latter theory would impose
on the state an absolute duty to provide the minimal educational
services necessary to prepare children for democratic citizenship

in their adult lives.
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ositions are not completely devoid of merit, and that their offer
of proof on the factual question is satisfactory. Plaintiffs may
be able to show that the defendants' policies must be subjected
to strict scrutiny because a classification has functionally ex-
cluded them from a minimally adequate education.

Second, the plaintiffs say that the Commonwealth and the
School District of Philadelphia are providing mentally retarded
chlldren with a free public education especially suited to their
individual needs, but are denying learning disabled children an
equal educational opportunity, namely, a curriculum adapted to
overcome their handicaps.

Third, it is alleged that the state and the district are un-
lawfully discriminating between those few learning disabled chil-
dren who it is specially instructing, and the plaintiffs who are

not given special instruction.

The complaint also includes a colorable claim that these
classifications do not satisfy the equal protection test of ratio-
nality. The appropriate test for this case would not be the tra-
ditional rationality standard. See, e.q. Lindsley V. National
Carbonic Gas Co., 220 U.S. 61, 78-79, 31 S.Ct. 337, 55 L.Ed. 369
(1911). The interests implicated in this dispute require the de-

fendants to show that their actions have a basis in fact which
rationally advances an actual purpose of the legislative scheme,
Weinberger v. Weisenfeld, 43 L.Ed. 24 514 (1975); Sosna v. Iowa,
95 S.Ct. 553 (1975); Weber v. Aetna Cas. & Sur. Co., 406 U.S. 164
(1972); See also, Gunther, "Forward: In Search of An Evolving

Doctrine on a Changing Court: A Model for a Newer Egqual Protec-
tion," 86 Harv. L. Rev. 1 (1972); Davidson, "Welfare Cases and

the 'New Majority': Constitutional Theory and Practice," 10 Harv.
Civ. Rights-Civ. Lib. L. Rev. 513 (1975).

Weisenfeld, supra, involved a classification by sex, a quasi-
80
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suspect classification. Analogously, the instant case involves
education, a quasi-fundamental interéstgs Moreover, although
learning disabled children are not a suspect class they do exhibit
some of the essential characteristics of suspect 213553$§qiﬁafity
status and powerlessness. We think that the Supreme Court, if
presented with the plaintiffs' equal protection claim, would apply
the as yet hard to define middle test of equal protection, some-
times referred to as "strict rationality." For example, in
Weinberger, supra, the Court, without purporting to apply the com-
peliing state interest test, noted that a legislative discrimina-

tion, even if it can be rationally explained and "is not entirely
without empirical support," 43 L.EQ. 24 at 523, must nevertheless
withstand scrutiny in light of the primary purposes of the leéisﬁ

lative scheme of which it is a part.

5. As we have said, the Supreme Court has not ruled out that
complete denial (by a state which has created a public school
system) of a minimally adequate education may involve a fundamen-
tal interest. :
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Fialkowski v. Shapp, C.A. No. 74-2262, E.D.Pa., Mem. and Order,
12/17/75 (Clearinghouse No. 17,499)

Action on behalf of two multiply handicapped persons alleging a denial
of equal protection "because unlike the programs offered to normal and less
severely retarded children, the nature of the educational programs offered them
is such that no chance exists that the programs will benefit." The defendants
are Philadelphia officials, and four state officials, two in the education area
and the governor and former attorney general. Rulings (on motion to dismiss):
(1) The commissioner of education and the director of the Right to Education office
are proper defendants because they "had direct supervisory control over the policies
of the local school district." (Slip. Op., p. 6) The governor and the attorney
general are dismissed as defendants because they were not aware of plaintiffs'
situation, they committed no overt acts, and they had no direct supervisory
control. (p. 11) (2) The Eleventh Amendment does not bar monetary relief against
the individual defendants in their personal capacities. (p. 3) (3) "In order to
prevail on their claim of immunity, defendants must allege and establish on the
record a good faith defense as articulated by the Court in Wood [v. Strickland,

420 U.S. 308 (1975)]. Such a determination cannot be made on the basis of the
allegations in the complaint." (p. 15) (4) Plaintiffs were not required to
exhaust the remedies provided in the PARC consent decree, 343 F.Supp. 279 (E.D.Pa.,
1972) since (a) "[t]lhe Supreme Court appears to have treated the law as settled
that the exhaustion...doctrine is not applicable when an otherwise good cause
of action is brought under §1983" (pp. 15-16), and (b) the asserted remedy is not
adequate (no right to compensatory damages, or to test adequacy of program) .
(pp. 16-18) (5) "...Rodriguez does not foreclose plaintiffs’' equal protection
claim." (a) Plaintiffs allege a complete denial of educationmal opportunity rather
than a lesser quality of education. (p. 19) (b) Plaintiffs seek "equal access to
minimal educaticnal services" rather than "equal financial expenditures." (pp. 19-
20) (c) There is "a certain immediate appeal" to the contention that under
Rodriguez, 411 U.S. at 28, retarded children are a "suspect class."” (pp. 20-21)
(6)"[TThere may be no rational basis for providing educaticn to most children and
yet denying plaintiffs instruction from which they could possibly benefit." (p. 21)
(7) The court withholds a ruling on plaintiffs' right to treatment claim. (p. 21
at n.10)

ELB

Note: Judge Huyett also distinguishes between exclusion
from school and exclusion from education: "Although the PARC pro-
cedural safeguards may prevent total exclusion from school, they
may not be adequate to prevent total exclusion from education."
(p.18). ) -

82

69




Fialkowski v. Shapp: Handicapped Children as a Suspect Class

Judge Huyett's Memorandum (p.20) includes the following dis-

cussion of handicappoed children as a possible suspect class:

[P]laintiffs argue that we should strictly scrutinize their
claims because retarded children are a suspect class. Reviewing
the characteristics of a suspect class as the Supreme Court has
identified them, we find a certain immediate appeal to plaintiffs'
argument. The Court in Rodriquez, for example, set forth the
follcowing criteria for determining what constitutes a suspect
class:

(al class . . . saddled with such disabilities, -

or subjected to such a history of purposeful

unequal treatment, or relegated to such a posi-

tion of political powerlessness as to command

extracrdinary protection from the majoritarian

political process. 41J) U.S. at 28.
Such a test could certainly be read to include retarded children.
Retarded children are precluded from the political process and
have been neglected by state 1egislatures.9 Moreover, the label
"retarded" might bear as great a stigma as any racial slur. In
Interest of G.H., 218 N.W. 24 441 (1974), the Supreme Court of

North Dakota accepted the argument that the handicapped should be

classified as suspect and distinguished Rodriguez on this basis,

While the Supreme Court of the United States,

using the "traditional” equal-protection analysis,
held that the Texas sy.ten of educational financing,
which relied largely v .~ . property taxes, was con-
stitutional, we are con.ident ¢hat the same Court
would have held that CH's terribie handicaps were
just the sort of “"immutable characteristics deter-
mined solely by the accident of birth" to which the
"inherently suspect" classification would be applied,
and that depriving her of a meaningful educational
opportunity would be just the sort of denial of equal
protection which has been held unconstitutional in
cases involving discrimination based on race and
illegitimacy. 218 N.W..3 at 446-47,

9. For example, until the lasf two years, retarded children

have been universally denied admittance into public schools ir the
United States. 1In addition, thirty-two states have had statutes
providing for the sterilization of retarded individuals. O'Hare

& Sanks, Eugenic Sterilizatiqg, 45 Geo L. J. 30 (1956).
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Suit Alleging Failure to Provide Adequate Special
Education Program for Emotionally Handicapped
Children Dismissed for Lack of Jurisdiction

16,468. Wilson v. Redmond, No. 75-C-383 (N.D. 1Il., Aug.
19, 1975). Plaintiffs represented by Jamies D;Z;lari Legal
Assistance Foupndation of Chicago. 1114 5. Oakley Blvd..
Chicago. 1lI. 60612, (3121 421-2001. [Here reported: 16,468A
Qpiniun (‘?pp IR

n. le mHs ;umplmm “hl\‘h fl”kg(,.d Ihq! CAio-
Iinols were not

juribd!
tionally handicapped children in Chicage.
bu g pl’n\ld(_d an dquumK spee t;dux;;uiun progriam.
Relving on Sun Anion 411

the court s[;u;d th4[ Ldumtmﬁ iy not among

Ruodripuez,

l (]q E).
the righ!s explicitly or implicitly protected by the constitution,
and therefore the court has no jurisdiction under Section 1983
and 28 U.5.C. 81343, Had plaintiff alleged that defendants
completely denied handicapped children the 1t 1o an

education, rather than merely alleging that handicapped
children are afforded 4 different quality of education than
the court indicated its decision
] thL‘

other children in Chicago,
might be different since th; L‘liliﬁ‘l wuuld hm& fullgn ij

“complete deprivation” exee

The eourt also indicated that its dLLlsl(m mlght hme
hun different if plaintift had alleged that the stute and county
icials had implemented a special education program thit
tiled to provide equal treutment for handicapped children in
Chicago. “The question then would have been not whether the
state i constitutionally required to provide a “minimally
adequate” education tor handicapped children, bui whether,

after the state adopts a law for the establishment and

maintenanee of special education facilities, it is required to
insure equal application of that law to ail persons in the state.
The answer 1o the Tatter inquiry is clearly in the affirmative.”
The court also held that plaintitf's claim iy not an appropriate

CR

subject tor due process analysis,

Q
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Doe v. Laconia Supervisory Union No. 30, 396 F.Supp. 1291

(D.N.H., 1975)

Action by emotionally handicapped student against local schoel system
and members of state board of education for cost of tuition at private school.
N.H.RSA 186-A:8 provides in part: "The state board of Education shall be
responsible for any £u1tlan cost which exceeds the state average cost per
pupil of current Expenses. Payment was refused when plaintiff was placed
a fourth priority status" under priority status adaptgq due to insufficient
legislative funding. The priority system was hased on ''the severitv of the
handicap.' Rulings: (1) The court does not have jurisdiction over the Super-
visory Union. This entity cannot be sued under 28 U.S.C. 1331 (citing cases),
and "plaintiff has not made a prima facie showing" of satisfying the 510,000
jurisdictional amount requirement of 28 U.S.C. 1331. (1293) (2) Since neither
a fundamental right, nor a suspect classification is involved, the priority
system must be judged by the rational basis standard. (1296) (3) In challenging
the ratlanallty Qf the prlaf;ty scheme, plalntiffs note that Lha llmlted fund;

"o
in

W

"the interests and gaals af [the ati[UCE] m;ght
the court

Wh:le agfee;ng that
be better furthefed" if defendants followed plaintiff's SuggegthH
holds that "the present scheme of administration cannot be 'condemned simply
because it imperfectly effectuates the State's goals.' Rodriguez, supra, 411
U.S. at 51...." (pp. 1297-98) The court also holds that "there is a rational
basis for giving those children with the severest handicap preferential treat-

Sldared

ment...." (1298) (4) The court rejects the contention that the stat - computes
the "state average cost per pupil" in an wunconstitutional manner. ELB
Halderman v. Pittenger, 391 F.Supp. 872 (E.D. Pa., 1975)

Class action on behalf of children with special educational
needs challenging, on equal protection grounds, Pennsylvania laws

(24 P.S. 13-1376, 1377) setting maxima for state reimbursement of the
cost of "special education" in private schools. Plaintiffs allege
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that they attend private schools where the cost exceeds the maximum
reimbursement levels. Rulings: (1) With respect to the
jurisdictional amount, in cases 'where there is no adequate remedy at
law, the measure of jurisdiction is the value of the rights sought to
be protected...." (873). Here, the rights asserted are such as to
satisfy jurisdictional requirements. (2) "[P]laintiffs' clains,
whether they can be sustained or not, are sufficiently substantial as
to require the convening of a three-judge court.” (876)

: T -cta, the court expresses skepticism about the
validity of the plaintiffs' claim,
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Kruse v. Campbell, €C.A. Nao. 75-0622-R, E.D.Va., Complaint, 12/1/75

Class action on behalf of learning disabled pupils challenging (a)
Virginia's system of tuition assistance grants to parents of handicdpped
students who must be enrolled in private special education programs be-
cause of the absence of appropriate public school programs, and (b) a
related welfare department practice. The named parent plaintiffs allege
that the maximum grants authorized bv statute —-- Virginia Code Section
22-10.8 (1975 Supp.) -- do not cover the full costs of the private
facilities in which they must enroll the minor named plaintiffs because
of the lack of appropriate programs in the Fairfax County system in
which they reside, and that they are poor and unable to pay the difference.
In addition, plaintiffs allege that the welfare department will only pay
the full cost of appropriate private education if custody of children is
relinquished and they are placed in residential facilities. The defendants
are the chief administrative officers of state and local education and
welfare departments. Plaintiffs contend in part that the challenged
practices deny equal protection of the laws, and are inconsistent with the
Federal Rehabilitation Act of 1973, 29 U.S.C. 701 et seq. (See VI.A. infra.)
Plaintiffs seek in part the convening of a three-judge court, declaratory
relief, and an order requiring npayment of the full cost of private education,
without unreasonable conditions.

Hernandez v. Porter, C.A. No. 571532, E.D.Mich., First Amended
Complaint (Clearinghouse #16272A)

Class action on behalf of Latino Students initially misclassified as
retarded and placed in special classes due to lack of sensitivity to and
capacity to deal with language barriers, and ultimately returned to reygular
classes without adequate provision for overcoming the effects of placement
for years in special classes. The complaint seeks, inter alia, damages,
opportunities for adequate reevaluations of Latino students placed in special

85
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classes, reintegration of misclassified students in regular classes with "at
least one Latino tutor or helper for each person seeking to be reintegrated
into regular school classrooms," correction f student records, and a determina-
tion that certain Michigan laws, deemed to bar adequate remedial programs,
are umconstitutional. The complaint states claims based upon the fourteenth
amendment, 42 U.S5.C. 200.4 and 20 U.S5.C. 1703(f).
ELB
ADEQUATE EDUCATIONAL PROGRAMS
FOR HANDICAPPED CHILDREN REQUIRED
BY NEW YORK LAW
In re Reid (No. 8742, N.Y. State Commr. of Ed., school year during which they attain
decisi@n dated 11/26/73), Clearinghouse No. their twenty-first birthday, or shall
9376 contract with the board of education
of another school district, a board of

This class action on behalf of an estimated cooperative educational services or a
24,000 handicapped children in New York City vocational education and extension
was initially brought in federal court, but the board for the education of such
Second Circuit uphela the district court’'s absten- children, under regulations to be estab-
tion from deciding the federal claims until state lished by the commissioner of educa-
claims were decided in state court. Reid v. Board tion,
of Education, 453 F.2d 238 (2 Cir. 1971). Parts 101, 200 and 203 of the Regulations of the

Plaintiffs then raised the state law claims in an
administrative proceeding Ewaid B.
Nyquist, Commissioner of Education, State of
New York. In an opinion handed down on
November 26, 1973, the Commissioner provided
relief to a class which includes all handicapped
children in the City of New York “who are either
attending private or public schools or for whom
the respondents do not provide suitable educa-
tional facilities or programs.” The Commissioner's

before

findings are as follows:

“lI find that a class appeal is properly
brought in this matter, in that there are admittedly
nur’nemus children residing within [hL ré§pﬂﬁﬂ8ﬁt
aﬂequately Served, as reqmred bv section 4494 of
the Education Law, which provides, in part:

The board of education of each
school district in which there are ten

or more handicapped chiidren wha can

be grouped homogeneously in the

same classronm faor instructional pur

poses  shall  establish  such.  special
-lasses as may be necessary to provide
Lastruction adapted to the mental at-
tainments of such children from their
fifth birthday until the end of the

(2

»m
-~

'

Commissioner of Education provide for implemen-
tation of this requirement.
""The Department's
shown several areas in which the respondents have
not carried out their obligations set forth in the
In particular, | find that the

investigations have

law and regulations.
following deficiencies have existed and continue to

Bxist:

1. Undue delays in examinations
and diagnostic procedures.

2. Failures to examine and diag-
nose handicaps.

3. Failures to place handicapped
children in suitable programs.

4, Failures to provide available
space and facilities for programs,

5. Children placed on home in-
struction in violation of the
rurpose of home instruction.

6. Children placed on home in-

struction who did not receive
the reguired houis of personal
instruction in accordance with
the of the Com-
missioner ~¢ Education,
children

requlations

7. Handicapped expelled

from public schoal education for
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medical reasons when such med-

ical reasons did not preclude

benefits from educational set-
tings.

8. Incomplete or conflicting cen-
sus data on the number of handi-
capped children residing in New
York City.

8. Inadequate means of informing
parents of the processes related
to special education services, and
inadequate plans for parent in-
volvemnent in effective planning
and decisionmaking regarding

their children.

10. Suspensions of

children
adequate notice or provisions for
alterpate educational services.

“With regard to failures by the respondents
to examine and diagnose handicapped pupils, |
have found that & ‘Medical Discharge Register’ has
been established by the respondents and used as a

handicapped

from classes without

substitute for providing services for children with

handicaps and discipline prohlems,

“Section 4404 of the Education Lo el
expresses the public policy of this Stute tnat all
handicapped children be provided with adequate

fdﬂy

educational services. The respondents have, in
many instances, resorted to home instruction

Handicaﬁped Children Challenge Quality of
Special Education

17,342, MeWilliams v. New Yourk Ciiy Board of Fducation,
N 21350-75 (XY, Sup. CnoApp. D, filed Jan. 21, 1976
Petitioners represented by Gene Mechanie, Michacl Prale, The
Legal Ad Sociens, Juvenile Rights Disision, 189 Montague
SL. Brooklyn, NOY 11200 [Here reported: 17,3424 Petition
(29pp.): 17,3428 Order to Show Cause (3pp. ) 17,3420 Order
(2pp. 173420 Order (3ppo): 173421 Appellants” Briet
(30pp.).]
Petitioners,
children assigned to “special elissey™ under the jurisdiction of
the Hoard of Education of the City of New York. challenge the
yuality ol education the ning. Under 8 8. Y.C.R.R.
FI00.1dy, a “special clise™ is defined as Vu class containing
handicapped  children who have bheen grouped  together
beeause of similar education nceds for the purpose of being
provided it program of special education under the direetion of

representing a class ob “handicapped”

Jdre r

i specially trained teacher™

instead of providing adequate classroom facilities
fai the handicapped.””

“Respondents’ failure to provide adequate
educational programs for handicapped pupils re-
sults in large part from their fajlure to provide
adequate physical facilities and staff for the
needed services. Again the law is clear that the
respondents must provide the required facilities
and staff or contract with private agencies in

section 4404 of the Education Law.”

As
missioner issued an order directing the Board of
Education and the Chancelior to
place all diagnosed handicapped students in public

a result of these findings, the Com-

immediately

with the Board, to discontinue illegal suspensions
and use of the illegal “medical discharge register,”
to only use home instruction in accordanee with

classroom education and to submit lists and plans
betore February 1, 1974 on children on home
instruction, an elimination of waiting lists for

.diagnosis and placemerit, on meeting the needs of

all handicapped and on notifying parents and
interested persons, in a language they understand,
on available services for handicapped children.

16 Ineguality in

i Education at
pp.61-62.

Petitioners ablepe that special classes in New York City
are undergoing substuntial change, The number of reachers
and  para-professionils working in the clisses has been
severely reduced. and ancillary services sueh as speech and
hard-ot-hearing th rapy an © psychotheraps are all but non-

existent. Despite the stadf cuts and lack of ancil
the Hoard of Fducanon has reccived a “vanance
Commissioner of Fducation allowing it to incre
speciitl pereent over the maximum
estiblished  for special  elasses  under  state
Petitioners ciamm that the staft-pupil ritio in special clisses
v ol exceeds that essential for suitahle educiation, therehy

Py OSeTVICey,

Y trom the

SCregistersin
clitsses 1o 20 VIS

regulations

siclting state constitutional and statutory rights, They allege
that respondents’ actions have ignored estahlished educational
standirds and have negated the reason for their segregation
from the regular schoof cliasses: to receive indis Jdual attention
stitable to their needs,

R

')
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STATE COURT ORDERS APPROPRIATE
EDUCATIONAL PROGRAMS FOR
RETARDED CHILDREN

Maryland Association for Retarded Children v.
State of Maryland (Equity No. 77676, decision
filed April 9, 1974).

The Maryland Cireuit Court for Baltimore
County has ruled in Marviand Association for
Retarded Children v. State of Maryland that
Article 59A and Sections 73, 99 and 106D of
Article 77 of the Annotated Code of Maryland
requires the State and local education authorities
“to provide a free education to all persons
between the ages _r five and twenty years, and this
tncludes chitdren with handicaps, particularly men-
tally retarded children, regardless of how severely
and profoundly retarded they may be.” The State
Court, hearing the case pursuant to the abstentjon
order of a three-judge federal court, held that
Article 77 requires local educational authorities to
determ ne “that the educational program provided
tor a child is in fact an educational program and
that it is in fact an appropriate program for the
child.”

The abligations referred to above can-

not be discharged by referral of a child

to another governmental authority ar

to a nanpublic school or facility if no

opening in programs provided by such

other agency or school or facility are

available for the child and as a con-
sequence the child cannot be enrolled

but instead must wait on a waiting list

tar an opening.

Home and hospital instruction is not

an appropriate long-term educational
arrangement for any child... Menial
retardation, however profound, s not
a “physical” condition juttifying refer-
ral to home and hospital instruction in
lieu of instruction in school,

The practice of sending children to
nanpublic schools without full funding
when the public schoals are unable to
provide the chitd with a program is
untawful. If the state fails to provide
full funding in any such case the local
board of educa.ion is obligated to do
s0. When the public schools provide or
arrange for the education of achild in
a public institution the educational

75

program must be made available with-

out charge to the child and his parents

or guardians. The state has an obliga-

tion under Article 59A and Article 23

of the Declaration of Rights to fund

institutional educational programs that
insure appropriate education, so that

there s

children in the institutions.

In addition, the Court ordered that all educational
programs, including state operated residential fa-
cilities, must meet accreditation standards to be
promulgated by the State Department of Educa-
tion. “The s.andards must be promulgated by
September 1, 1974 and compliance with the
standaids must be effected by September 1, 1975,
It is the primary obligation of the State of
Maryland to provide for such funding as may be
necessary to insure compliance with the appro-
priate standards.”

All parties to the litigation agreed that all
children can be benefitted by some type of
program of service, no matter how severply re-
tarded. 1" an Explanatory Memorandum of De-
cision filed April 9, 1974, Judge John E. Raine, Jr.
held that the “education” required to he provided
by state law must be broadly defined: *...educa-
tion is any plan or structured program admin-
istered by competent persons that is designed to
help individuals achieve their full potential... Every
type of training is at least a sub-category of
education.” Under Maryland law, the Mental
Retardation Administration must assume responsi-
bility for ‘appropriate educational programs where
the retardation is so severe that there is no
program available in the public school system.
Noting that the “‘chief reason why the State’s
responsibility to the mentally retarded had not
been properly discharged is inadequate funding,”
Judge Raine cancluded: ""The mair thrust of the
ilecree will be to place joint responsibility on the
Mental Retardation Administration and the State
Department of Education for the education of the
mentally retarded, and to declare that the State of
Maryland has the obligation to provide the neces-
sary funding.”

Plaintiff represented by Robert Plotkin,
NLADA National Law Office, 1601 Connecticut
Avenue, N.W., Washington, D.C. 20009; J. Snow-
den Stanley, Jr., 10 Light Street {(17th Floor),
Baltimore, Maryland 21202;: Albert S, Barr, IlI, 25
South Charles Street, Baltimore, Maryland 21202;
and Ralph J. Moore, Jr., 734 Fifteenth Street,
N.W., Washington, D.C. 20005,

no discrimination against

17 Inequality in Education at
pp. 61-62.




MfeNeil wv. gaardrgf‘ﬁig;atipnrqf Orange and Maplewood, No.
L-17297-74, N.J. Superior Ct. o I
(Clearinghouse No. 17,508)

» Essex County, Amended Complaint

Action by graduate of public school system alleging that he ''demonstrated
a severe reading problem" upon entering the system in 1965, that he was "socially
promoted,' and that he '"never learned to read bevond a second grade level...."
The defendants are the board of education, the superintendent, two principals,
a social worker, three physicians, three psychologists, a learning disabilicy
specialist, and other persons presently unknown. The complaint further alleges
that two of the physicians ''megligently failed to properly examine, diagnose,
consult and treat the plaintiff's disabilitv" and that the other defendants
"negligently, and in violation of statutory duties failed to properly identify,
classify, examine, diagnose, consult, treat and educate the plaintiff...." The
defendants have sought summary judgment based upon asserted non-compliance with
notice requirements of New Jersey's Tort Claims law.

ELB

89

ERIC

Aruitoxt provided by Eic:



IV.E. Bilingual Cases

This section on bilingual cases is included for purposes of
analogy with inadequate programs for handicapped children. For
more detailed case discussion and other materials on bilingual
education, see E;ilnqual Blﬁultuga; Education: A Handbook for

Attorneys and Community Workers (December 1975), available from

the Center for Law and Education.
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IV.E.1. Lau v. Nichols

FEDERALLY FUNDED DISTRICTS MUST

PROVIDE SPECIAL LANGUAGE PROGRAMS FOR

NON-ENGLISH SPEAKING STUDENTS

Lau v. Nichols, 42 U.5. Law Wk. 4165 (January
21, 1974).

The United States Supreme Court has ruled
that San Francisco’s failure to take affirmative
steps to meet the language difficulties of 1800
non-English speaking Chinese students constitutes
a violation of Title VI of the Civil Rights Act of
1964. The students had brought suit alleging
denials of Equal Protection and Due Process as
well as the statutory violation. The District Court
and Court of Appeals denied relief finding that the
studenis’ language deficiencies were not caused by
the state and hence there was no constitutional

Court reversed, finding that Title VI, which bars
discrimination in federally assisted programs, re-
quires affirmative staps to bring non-English speak-
ing students into the educational mzainstream, The
Court said: "Basic English skills are at tre very
core of what these public schoals teach. Impaosi-
tion of a requirement that, before a child can
effectively participate in the educatianal program,
he must already have acquired those basic skills is
to make a mockery of public education. We know
that those who do not understand English are
certain to find their classroom experiences wholly
incomprehensible and in no way meaningful.”

The significance of the Lau case will not
become clear until there is somea experience an 4
district-by-district level. And at least two limits
tions in the Court’s opinton may serve to diminish
its impact. By ruling on the statutary claim only,
the Court geared relief to schoaol districts which
desire to receive federal funds. Some districts may
preter 1o lorego lederal financial assistance rather
than enact a language program. Also, the Court
lett open the kind of language program required.
Thus efforts to secure high quality bilingual-
bicultural ;txr'agrams may still turn in many in
stanices upon neqotiation.

16 Inequality in Education 58
‘ (March 1974) )

QUALITY BILINGUAL EDUCATION
THROUGH LAU?

The Supreme Court’s decision in Lau v.
Nichols, _414 U.S 583, 94 S Ct 736 (1974)
has been widely greeted by advocates of bilingual
bicultural education as a iandmark in the effort o
secure equal educational opportunity for non-
English speaking minority children. However, as
indicated in the note on Lau in Ineguality in
Education, =16, March 1974 (p.58), the Court's
opinion was narrowiy drawn. It left unanswered
some practical questions which are essential if
quality bilingual-bicultural education is to become
a reality.

The Lau decision rested on section 601 and
section G02 of the Civil Rights Act of 1964 and
the HEW regulations promulgated under that

decision stands simply for the propesition that the
HEW guidelines involved were “entitied to great
weight’" as the consistent and reasonable interpre
tation of the department charged with adminis
tering Title VI, And while Title VI does provide a
weapon for plaintiff litigants, the limitations on
relief through the statute could have been avoided
had the Court ruled on the Equal Protection claim.

Administration and interpretation of the
Civil Rights Act of 1964 has, from its inception,

winds which blaw at HEW. Artual enforcement of
Title VI through hearings and cut-offs has been the
exception, negotiation seemingly endless. See, for
instance, Adams v. Richaredson, 480 F.2d 1159
(D.C. Cir. 1973). Lau v. Nichols does make clear at
the Supreme Court level that individual plaintiffs
may sue to enforce the provisions of Title VI
witho.t waiting for HEW to act. On the other
hand, to the extent that the definition of discrim-
ination far Title VI purposes is whatever HEW says
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it is, then onz must always be looking aver its
shoulder to make certain that standards are not
changing. In view of its strong support for the
regulations involved in Lawy (the United States
advanced the Title VI argument in the Supreme
Court), it seems very unlikely that HEW could or
would backtrack on the position that school
districts must “"take affirmative steps to rectify
[thel language deficiency,” 35 Fed. Reg. 11595
{1970). However, lawyers who seek to apply Title
VI to new situations, extending the current inter
pretations of the regulations, or who desire a
friendly court appearance by HEW may be disap-
pointed by the difficulty of obtaining swift and
progressive decision-making by the agency.,

One reading of Lsv may provide help in
dealing with some aspects of this problem. The
HEW regulations upheld by the Court were of two
varieties: broadly worded regulations which ampli-
fied the ban on discrimination in the use of federal
funds found in Title VI, and an interpretive
guideline specifically requiring affirmative steps 1o
correct  language deficiencies of non-English
speaking students. The Court first quoted from the
mare  general  language of 45 C.F.R. sec
80.3(b)(1), 80.5(b} and 80.3(b)(2). For instance,
sec. B0.3(b}(1) says that recipients of federal aid
may not “restrict an individual in any way in the
enjoyment of any advantage or privilege enjoyed
by others receiving any service, financial aid, or
other benefit under the program,” nor may it
“utilize criteria or methods of administration
which have the effect of subjecting individuals to
discrimination,” 80.3(b}{2}. The Court concluded
that it “ . . . seems obvious that the Chinese.
speaking minority receives less benefits than the
English-speaking majority
school system which denies them a meaningful
participate in the educationadl

fram respondents’

opportunity to

program—all  earmarks of the discrimination
hanned by the Requlations.” The court then

deseribes the 1970 HEW guidelines which specify
cally require affirmative language programs, 35 Fed,
Reg. 11595. The opinion can be read as applying
the broad anti-discrimination language of sec. 80.3
ff. directly to the fact situation of a large number
of nan-English speaking children being function-
ally excluded from educational benefits. On this
reading the more specitic 1970 clarifying guideline
material would not be essential to the decision and
thus it press claims  of

may be possible to

discrimination which are as yet uncovered by
specific HEW guidelines. Support for this reading
can be found in the separate opinion of Mr. Justice
Stewart, concurring in the result. who views the
1870 guidelit s as central to a finding of discrim-
ination.

Beyond kinds of
discriminatory activity are reached by Title VI lies
religf. Title VI prohibits
ssisted programs. It

the question of what
the harder issue of
discrimination in federally a
does not, of eourse, require 3 loeal school district
to participate in these programs. Some districts,
particularly small rural districts which have a large
number of non-English speaking children and
receive a small amount of federal funds, may
decide (on cost or ideological grounds) to farego
federal funds rather than institute a language
program. Since the most likely source of federal
money in such districts is the Efementary and
Secondary Education Act’s Title L or Title | Migrant
programs, the effect of a decision to give up
federal funding would be to deprive poor children
of whatever meager benefits they are already
getting from these programs. A second possibility
is that such districts will simply rewrite their Title

probluins a goal of their Title I programs. This
would raise the critical and aifficult question of
the quality of programs required by Lau.

In larger districts {such as the San Francisco
district), the threat of a loss of federal funds is
likely to be agreater inducement for the initiation
of programs, Even here one should be careful to
argue that poor and minority students are not the
only ones ta suffer the loss of federal funds when
a2 schoaol district is found to be practicing discrim-
ination 1n ats school program, in Board of Public
Instruction of Taylor County, Fiorida v. Finch,
414 F.2d 1068 (5th Cir. 1969), the Court seemed
to himit the cut-off power of HEW 1o specific
federal grants infected with prohibited diserimina
ton rather than to 4l federal funds received by
the offending school district. Although the issue of
wrych federal funds may be cut-off was never
presented i Law, 11 would seemn that the exelusion
of non-Enylish speaking children from basic educa-
tional benefits must necessarily limit the ability of
such children to participate in all phases of public
schoal Kife in their district. The Fifth Circuit in
Taylor County did indicate that ““{tle say that a
program i a school is free from discrimination

92
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because everyone in the school is at liberty to
partake of its benefits may or may not be a
tenable position,” supra, 1079. The burden should
be on school districts to show that the discrimina-
tion found in one federal program could have no
effect on the participation of minority students in
other federally assisted programs.

The problem of relief is not confined to the
cut-off issue. Hopefully most school districts will
comply with Lau rather than lose federal funding.
The real question is what kinds of language
programs will be required under Lsu. Unfortu-
nately the decision itself is of little help. The
Court specifically eschews requiring any particular
type of program, stating that “*[p|etitioner asks
only that the Board of Education be directed to
apply its expertise to the probiem and rectify the
situation.” For many minority students the
application of such “expertise” will yield programs
which nave little to do with quality bilingual-
bicultural education, Since decades of discrimina-
tion {including failure to provide language instruc-
tion} have resulted in a disproportionately low
number of available minority teachers, many
districts will not be in a position to institute
meaningful programs. Furthermare, unrealistic cer-
tification qualifications also operate to exclude
potential minority teachers. The result, if districts
ar to rely on their existing teaching staffs to
provide special language programs, may be a giant
hoax on non-English speaking children. From the
lawyer’s perspective, however, that hoax may be
virtually unassailable in court.

For example, suppose a district adopts a
Program” which centers on a few of its Anglo
teachers receiving some extra training at a local
teachers’ college. Suppose further that the district

3

=

is able to write a program description in suitable
educational jargon and obtain the services of some
“educators” who will testify that this is a bona
fide program to help non-English speaking chil-
dren. It is not certain that such a program would
fall short of the Lau requirements and it is highly
likely that most judges will not want to rule on
what constitutes the best method of teaching
non-English speaking children. Indeed the question
of teaching methodolagy is one which cou.-ts have
alwvays sought to avoid. Thus advocates of bilin-
gual-bicultural education may want to have a firm
idea as to what kinds of programs they can secure
from a local district before they move forward and
demand relief under Law. (11is possible, of course,
that HEW may issue further interpretative guide-
lines which specifically require teaching of all
courses in the child’s home language. interestad
persons might do well to write the Office for Civil
Rights and urge the adoption of strong requlations
on this question.)

Finally, Lau may provide some direction for
other kinds of education cases in its use of state
education statutes and policies as relevant to a
finding of unequal treatment. The Court reviewed
the California statutes which mandated proficien-
cy in English as state policy and concluded that:
"Under these state-imposed standards there is no
equality of treatment merely by providing stu-
dents with the same facilities, textbooks, teachers,
and curriculum; for students who do not under-
stand English are effectively foreclosed from any
meaningful education.” Undoubtedly other acts of
discrimination may be cast in terms of effective
the purposes of
education statutes and policies and use of such
state materials may be helpful in obtaiing reliet
under Title VI,

foreclosure from the state's

17 Inequality in
64-66

Eduﬁa;ian at




IV.F. Fa
Skills in Regular Classes:

DAMAGE ACTION BY ILLITERATE
HIGH SCHOOL GRADUATE
* DISMISSED

Doe v. San Francisco Unified School District, Na.
653-312, Cal. Super. (1974)

Without a written opinion, the State Su-
perior Court on November 14, 1974 dismissed
Peter Doe v. San Fraricisco Unitied School Dis.
trict, a damage action charging the public school
district with negligence and educational malprac-
tice in graduating an illiterate high school student,
The court sustained the demurrer filed by the
defendants which argued that the public schoo!
district was immune from tort liability for the
negiigent or tortious conduct of employees with
respect 1o ‘academic’ subjects. The school district
argued that its tort liability was limited to the
protection of students from physical harm and
that to extend tort liability to negligent teaching
in areas such as reading would render public
education economically unfeasible. The district
argued that the charges that the school district
vialated various statutory duties in their operation
of the public schools, if true, did not give rise to a
liability in damages for such vielations. They
further argued that an interast in learning to read
was not cognizable under tort law. Finally, the
district argued that it owed no duty to any
individual students to teach them to read or learn
any other particular subject.

From 19 Inequality in Education
(Feb. 1975) at 57-58.

tlure to Teach Basic Academic

Peter Doe

In response, the plaintiff asserted that the
school district, by compelling students to attend
school under the State's compulsory attendance
laws, had assumed the duty to exercise reasonable
care in teaching and that a breach of the duty to
exercise reasonable care was actionable. The argu-
ment was also made that the California govern.
mental tort liability for educational negligence and
without a specific exemption, defendant’s claim of
immunity was invalid. Plaintiff also argued that
violation of mandatory duties under the Education
Code gave rise to action in damages under specific
California statutes and that a student’s interest in
learning how to read—an expectancy—was an
interest cognizable under tort law.

Finally, the plaintiff argued that the action
did not claim that the school district had an
absolute duty to teach the plaintiff how to read,
but, rather, it had a duty to exercise reasonable
care in discharging its functions and the district
and its emnployees had failed to observe an
appropriate standard ot care with respect to the
plaintiff. Since the action was based upon the
notion of fault—negligence—rather than strict lia-
bility, plaintiff assertec that defendant’s claim of
bankrupting the school system by actions from
non-learners were meritless.

An appeal of the dismissal has been filed
with the California Court of Appeals.

Susanne Martinez"
* Susanne Martinez is a Staff Attorney at the Youth
l.aw Center, San Francisco,

See aiso Stephan Sugarman, "Accountability through the Courts," 82 School Review
233 (February 1974); Gershon Ratner, "Remedying Failure to Teach Basic Skills,"
17 Inequality in Education 15 (June 1974); David Abel, "Can a Student Sue the

Schools for Educational Malpractice?" 44 Harvard Educgﬁiaﬂal F~v, 416 (Nov. 1974).
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V.C.6. Other Cases Challenging Ability Grouping Practices

HeNeal v. Tate County Sch. Dist., 508 F.2d 1017 (C.A. 5, 1975)

Challenge to classroom segregation in Tate County Mississippi
system resulting from placement based on teacher evaluation of past
performance, a method used for ten years. The three elementary schools
(grades 1-6) had from one to four all-black sections and there were a
few all-white sections in advanced grades. While approving this scheme,
the district court found that "[i]t might well be that the segregated
classrooms exist 'because the black child has not had the advantages which
the white child has had.' " (1019) Rulings® (1) "[T]he
court must assay the present district plan of student assignment which
results in racial segregation with a punctilious care, to see that it
does not result in perpetuating the effects of past discrimination.
Certainly educators are in a better position than courts to appreciate the
educational advantages or disadvantages of such a system in a particular
school or district. School districts ought to be, and are, free to use such
grouping whenever it does not have a racially discriminatory effect. If it
does cause segregation, whether in classrooms or in schools, ability grouping
may nevertheless be permitted in an otherwise unitary system if the school
district can demonstrate that its assignment method is pot based on the present
results of past segregation or will remedy such results through better
educational opportunities.'" (1020) (2) Case reversed and remanded for
system to have opportunity to meet its evidentiary burden or submit another plan.
(1021) (3) A legally adequate plan sheuld be effective as of September, 1975.
(1021) ELB

Morales v. Shannon, 516 F.2d 411 (C.A. 5, 1975)

Action involving several forms of alleged discrimination against Mexican-
Americans in Uvalde, Texas system. Rulings: (1) The district court's finding
of no segregative intent in the assignment of elementary pupils is clearly
erroneous.- The court refers to the fact that "as early as 1907, there was a
"Mexican School' in the system," a pattern of segregatory construction, and
adoption of a selective neighborhood school policy (the "meighborhood assignment
system froze the Mexican-American students into the Robb and Anthen Schools,"
but students in rural areas were given free choice and white students made
segregatory choices). (p. 413) (2) Under the system's ability grouping program,
there is disproportionate placement of Mexican-American students in lower groups
(e.g., in grade seven, 10 of 144 white and 86 of 235 Mexican-American students
are in the low group). '"[T]he statistical results...are not so abnormal...as to-
Justify an inference of discrimination. The record shovs no more than the use
of a non-discriminatory teaching practice or technique, a matter which is

- reserved to educators...." (p. 414) (3) The asserted need for bilingual-
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bicultural education "again may involve a teaching technique." Reciting the
system's progress in establishing programs, the court remands to the district
court "for further consideration there on a fresh record....” The court notes
that "[i]t is now an unlawful educational practice to fail to take appropriate
action to overcome language barriers. See B204(f) of the Equal Educational
Opportunity Act of 1974 [20 U.S.C. 81703(£)]...." (pp. 414-15)
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Lora v. Board of Education of the City of New York, C.A. No._

.D.N.Y., Complaint (Clearinghouse #15768A)

i

Class action challenging New York's system of "special day schools"
for the "socially maladjusted and emotionally disturbed." The 18 scheols in
the program educate 2700 students, 92% of whom are members of minority groups
(only 59.8% of total enrollment is minority). Under system policy, students
transferred to the "special...schools' are to have a higher intelligence than
the maximum for students classified as mentally retarded, and histories of
repeated and serious disruptive behavior, truancy, and failure to respond
to intensive efforts by the home school to aid them. The complaint challenges,
based upon the federal Constitution, many aspects of the special school
program including the following: racial and sexual segregation; transfers with-
out prior due process hearings and often based on consent which is "coerced"
or resulting from misinformation; diluted educational programs; frequent
illegal searches; and corporal puaishment.

practices which have a segregative effect. See Hart v. Community School

Note: Desegregation cases often involve the legality of ability grouping

No. 101016 (Superior Ct. of San Joaquin County, 10/1/75) (Clearinghouse
Review #7805); Boyd v. Pointe Coupee Parish Sch. Bd., 505 F.2d 633

(5 Cir. 1974); Morales v. Shannon, 516 F.2d 411 (5 Cir. 1975); Boykins
v. Fairfield Bd., of Educ., 457 F.2d 1091, 1097 (5 Cir. 1972) (vocational
courses) ; Copeland v. Sch. Bd. of Portsmouth, Va, 464 F.2d 932 (4 Cir.

1972) (special schools for students with learning problems).

Board, 512 F.2d 37 (2 Cir., 1975); Hernandez v. Stockton Un. Sch. Dist.,

See also Berkelman, Bray, and Vorchheimer cases summarized at II.A.A.3.

5uUpra.

The Supreme Court in Goss v. Lopez, 95 S.Ct. 729 (1975), held that some
kind of procedural protection must, absent extraordinary circumstances, pre-
cede a suspension irrespective of its length. The Court's rationale was based
in large part on the need to minimize the risk of error in decision making that
may have serious consequences for the student. In a dissenting opinion joined
by Chief Justice Burger and Justices Blackmun and Rehnquist, Justice Powell
expressed a fear that the ruling "appears to sweep within the protected interest
in education" numerous decisions in the educational process including 'whether
[the student] should be placed in a 'general', 'vocational', or 'college-pre~
paratory' track." 95 S.Ct. at 747-48.

For general discussion of tracking, see D. Kirp, 'Schools as Sorters: The
Constitutional and Policy Implications of Student Classification," 121 U.Pa.L.
Rev. 705 (1973); M. McClung, "School Classification: Some Legal Approaches to
Labels," 14 Inequality in Education 17 (July 1973); M. Sorgen, "Testing and
Tracking in Public Schools,” 24 Hastings L. J. 1129 (April 1973).

See Washington v. Davis, 44 L.W. 4789 (June 8, 1976), summarized at
III.B.2 supra, for recent Supreme Court decision on testing.
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VI. Federal Law

Introducticn

Many of the problem areas addressed in these materials, such
as exclusion, misclassification, inadeguate programs and other
kinds of discrimination based on race, sex and handicap, are now
being addressed to some extent in federal statutes and regulations.
This new part on federal law includes sections on (A) The Rehabil-
itation Act of 1973, (B) The Education Amendments of 1974, (C) The
H.E.W. Memorandum on Discrimination in Special Education Programs,
(D) The Education for All Handicapped Children Act of 1975, and
(E) Other Federal Statutes. Federal law dealing with sex discrim-
ination and student records are set forth above at II.A.A. and

III.D.5 & 6 respectively.

Section 504 of the Rehabilitation Act of 1973 prohibits dis-
crimination on the basis of handicap, using language almost iden-
tical to section 601 of Title VI of the Civil Rights Act of 1964
prohibiting racial discrimination and section 901 of Title IX of
the Education Amendments of 1972 prokibiting sex discrimination.
Part VI.A. infra includes interpretation and application of the
Rehabilitation Act by federal courts in two cases. H.E.W. will
provide further clarification of the Act's non-discrimination

Federal financial assistance under "The Education of the
Handicapped Amendments of 1974," 20 U.S.C. Sec. 1413, vI.B. infra,
is conditioned upon each State submitting a plan meeting specific
requirements designed to assure an appropriate education for all
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handicapped children. These requirements include a full services
goal, due process hearings, non-discriminatory testing and eval-
vation, and "mainstreaming" provisions. Parents and other persons
interested in enforcing this Act and their state's plan can find
useful information in a document titled "How to Look at Your
State's Plan for Educating Handicapped Children," available from
The Children's Defense Fund, 1520 New Hampshire Avenue, N.W.,
Washington D.C. 20036,

. Memorandu

'he H.E.

VI.C. infra, specifies practices which may constitute
£

on Discrimination in Special Education

=

m =

Program

5,
a violation of Title VI or Title IX (mentioned above) where there
is an adverse impact on children of one or more racial or national
origin groups or on children of one sex. The standards set forth
in paragraph 2 a-e of the Memorandum are almost a word-for-word
recitation of 20 U.S.C. 1413(a)(13), and as such apply to all
handicapped school children regardless of whether they are subject
to racial or sexual discrimination. The Memorandum notes: "Some
of the pracuices which may constitute a violation of Title VI or
Title IX may also violate Section 504 of the Rehabilitation Act
of 1973 [codified as 29 U.S.C. sec. 7941 . . . which prohibits
discrimination on the basis of handicap; and other practices not
addressed by this memorandum and not currently prohibited by Title
VI or Title IX may be prohibited by that Section."” The Office of
Civil Rights states in conclusion that "School districts have a

continuing responsibility to abide by this memcrandum. , . .
The Education of All Handicapped Children Act of 1975, VI.D.
infra, which passed Congress with only fourteen dissenting votes,
could become one of the most extensive federal educational pro-
grams since it authorizes funding to begin at $387 million in the
1977-78 school year and to rise to $3.1 billien by 1982. The Act
provides further legal rights for handicapped school chiléf;n
such as the right to an individualized educational plan developed
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in consultation with the parents. It places special emphasis on
each state finding handicapped children not now being served by

the schools and giving them preference, along with the most severe-
ly handicapped, in the expenditure of federal funds. President
Ford reluctantly signed the Act on December 2,.1975, but stated
that he will try to amend it later because the Act (1) "falsely
rais[es] the expectations of the groups affected by claiming
authorization levels which are excessive and unrealistic," and

(2) contains complex administrative requirements channeling tax
dollars into administrative paperwork rather than educational

programs.

The federal law summarized above provides welcome assistance
to those interested in minimizing discriminatory classification
of school children. It also poses some new problems since federal
statutes and regqgulations, like other laws, are not self-implement-
ing. Lawyers sometimes have to sue federal agencies to secure
regulations necessary to implement the new federal rights, as
noted at VI.A. infra and exemplified by Ameri2337C§upz;; for the
Blind v. Mathews at III.D.6 supra. Also, even when requlations

have been promulgated, lawyers may sometimes find federal adnin-
istrative enforcement too slow to protect their clients' interests,
and thus may prefer to seek enforcement directly through the fed-

eral courts. See note at VI.A. infra.

102



VIiI.A. The Rehabilitation Act of 1973

Section 504 of the Rehabilitation Act of 1973 (Public Law
93~112) includes the following non-discrimination clause:
No otherwise qualified haﬁdicapped individual
in the United States as defined in section 706 (6)
of this title, shall, solely by reason of his
hand;eap, be excluded from the participation
in, be denied the benefits of, or be subjected

to discrimination under any program or activity
receiving Federal financial assistance.

29 U.s.C. sec. 794

As virtually all public school programs in the United States re-
ceive Federal financial assistance, they are precluded under this
Act from discriminating against handicapped persons. See RISAC,
VI.A.2 infra. Cf. Bd. of Pub. Tns;;pctiggﬁcf,Tayl;;;§§unty v.
Finch, 414 F.2d 1068 (5 Cir. 1969).

When the Rehabilitation Act was being considered by the
United States House of Representatives, Representative Vanik
(D. Ohio) made clear that the Act's non-discrimination clause was
intended to have the same purpose as would have been served by in-
corporating handicapped persons in the Civil Rights Act of 1964.
See Cangrésglnnal Record, vol.119, March 8, 1973, H 1531. Unlike

section 601 of Title VI of the Civil Rights Act of 1964 (and
section 901 of Title IX of the Education Amendments of 1972 pro-

hibiting sex discrimination), however, the Secretary of H.E.W.

has noted the greater complexity of enforcing non-discrimination
on the basis of handicap. "Handicapped persons may require dif-
ferent treatment in order to be afforded equal access to federally
assisted programs and activities, and identical treatment may, in
fact, constitute discrimination." 41 Federal Register 20296,

May 17, 1976.

After suit was filed in federal court against H.E.W. for
failure to promulgate regulations for enforcement of the Re-
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habilitation Act's non-discrimination clause (see Education Daily,
P.3, April 19, 1976), H.E.W. issued a "Notice of Proposed Rule-

Making" for non-discrimination on the basis of handicap. See 41
FaﬂerglgRegistg;VEDESE, May 17, 1976. Even when final reqgulations
are promulgated, however, H.E.W. often moves very slowly in inves-

tigating complaints and making determinations to withhold federal
funds, and lawyers may find it more advantageous to seek enforce-

ment directly through the federal courts.

Precedent under Title VI of the Civil Rights Act of 1964,

42 U.S5.C. 2000d, should enable handicapped individuals subjected
to discrimination by public schools and other recipients of fed-
eral assistance to enforce non-~discrimination under the Rehabili-
tation Act in federal courts. Cf. Lau v. Nichols, 94 s.ct. 786
(1974); Lemon v. Bossier Parish School Board, 240 F. Supp. 709
(D.C.La. 1965), aff'd 370 F.2d 847 (5 cir. 1967), cert. denied
388 U.S. 911 (1967).

Handicapped persons have already taken their claims under
the Rehabilitation Act directly to the federal courts, as illus-

Amending complaints in pending actions, as in the NCARC case at
VI.A.l infra, should substantially reduce the risk of abstention

by federal courts in such cases.

The RISAC opinion at VI.A.2 infra emphasizes the broad defi-
nition of "handicappéd individual" set forth in the last sentence
of section 706 (6). The RISAC court also holds that "the statute
should be applied to correct discriminatory practices in any

federally assisted program regardless of whether it is a vocation-

al rehabilitation program or not."
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The importance of the Rehabilitation Act for handicapped
school children is illustrated by Judge Hall's first conclusion of
law in Hairston v. Drosick: "The exclusion of a minimally handi-
capped child from a regular public classroom situation without a

bona fide educational reason is in violation of Title V of Public
Law 93-112, 'The Rehabilitation Act of 1973,' 29 U.S5.C. sec. 794.
The federal statute proscribes discrimination against handicapped
individuals in any program receiving federal financial assistance.
To deny to a handicapped child access to a regular public school
classroom in receipt of federal financial assistance without com-
pelling educational justification constitutes discrimination and
a denial of the benefits of such program in violation of the stat-
ute. School officials must make every effort to include such
children within the regular public classroom situation, even at
great expense." The Hairston case is summarized at VI.A.3 infra.
The Rehabilitation Act is described as: "An Act to replace
the Vocational Rehabilitation Act, to extend and revise the autho-
rization of grants to States for vocational rehabilitation services,
with special emphasis on services to those with the most severe
handicaps, to expand special Federal responsibilities and research
and training programs with respect to handicapped individuals, to
establish special responsibilities in the Secretary of Health, Ed-
ucation, and Welfare for coordination of all programs with respect
to handicapped individuals within the Department of Health, Edu-
cation and Welfare, and for other purposes." For complete provi-
sions of this Act, see 29 U.S.C. sec. 701 et seq. For legisla-
tive history and purpose of Act, see 1973 U.S. Code Cong. and Adm.

News, 93rd Congress, pp. 2076-2143.
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VI.A.1. N.C.A.R.C. Motion to Amend Complaint
IN THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF NORTH CAROLINA
RALEIGH DIVISION

CIVIL ACTION NO. 3050

NORTH CAROLINA ASSOCIATION
FOR RETARDED CHILDREHN, et al,
Plaintiffs

VS. MOTION TO AMEND AMENDED

)
)
)
)
)
STATE OF NORTH CAROLINA, et al,) COMPLAINT
Defendants )
)
)
)

UNITED STATES OF AMERICA
Amicus Curiae

The plaintiffs do hereby move the Court for an Order
allowing them to amend the Amended Complaint in this action as
follows:

1. By deleting paragraph 1 of the section of the
Amended C@mﬁlaint designated as Complaint Jurisdiction and in-
serting in lieu thereof the following:

The jurisdiction of the Court is invoked under
Title 28 U.S.C. 8§ 1343, 42 U.5.C. § 1983 and Title 23 Uu.s.C. B8
2201-2202 and P.L. 93-112 of the 93rd Congress H.R. 8070 effective
September 26, 1973 cited as the "Rehabilitation Act of 1973",
including Section 504 of said Act, this being an action for de-
claratory judgment and permanent injunctive relief to redress the
deprivation under color of state laws of rights, privileges and
and immunities secured to plaintiffs by the Constitution and laws
of the United States.

2. By adding Count XI as follows:
Count XI
106
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63. That the defendants :re disciiminating against
retarded children in violation of I'.L, 93-112 of the 93rd Congress
H.R. 8070 effective September 26, 1973 cited as the "Rehabilita-~
tion Act of 1973" by excluding and denying retarded children, in-
cluding the plaintiffs, because of their handicans, from partici-

pation under programs of activities receivino Federal financial

assistance.

64. That the defendants are specifically in violation
of Section 304 of the aforesaid "Rehabilitation Act of 1973" which
prohnibits discrimination against handicapoed persons, including
mentally retarded in any program or activity receiving Federal

financial assistance.

3. DBy adding to naragranh 4 of the praver as follows:
(h) from violation of P.L. 93-112 of the 93rd Con-
gress H.R. 8070 cited as the "Rehabhilitation Act of 1973", in-
cluding Section 504 of said Act.

This the 13th day of February, 1974.

BLANCIIARD, TUCKER, DENSON & CLINE

tJ

Irvin B. Tucker, Jr.
Attorneys for Plaintiffs

P.0O. Drawer 30

Raleigh, Horth Carolina 27602
Televhone: (919) 828-=4357

Note: Section 504 of E;L. 93-112 has now been codified as
29 U.s.C. sec. 794. F summary of NCARC complaint, see page
145 of 2;3551E1:atla te”%g}s, 1973 revised ed.
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Vi.A.2. RISAC Iinterpretation of Rehabilitation Act's Non-
Discriminaticn Clause

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF RHODE ISLAND

RHODE ISLAND SOCIETY FOR
AUTISTIC CHILDREN, et al

BOARD OF REGENTS FOR
EDUCATION FOR THE STATE
OF RHODE ISLAND, et al

I
:
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MEMORANDUM AND OPINION

%* * . * *
We turn now to defendants' once again belated contention,
in view of their stipulation of December 1974, that 29 U.S.C.

sec. 794 has no applicability to the instant case.

[y

9 U.S.C. sec. 794 provides that:
"No otherwise qualified handicapped in-
dividual in the United States as defined
in section 706 (6) of this title, shall,
solely by reas: of his handicap, be ex-
cluded from thc noarticipation in, be denied
the benefits of, or be subjected to dis-
crimination under any program or activity
receiving Federal financial assistance."

The defendants contend that this statute does not apply to
the education of handicapped children but only to vocatir Al re-
habilitation programs which enhance the handicapped individual's
employability. I note that it is hard to perceive a bright-line
distinction between these two concepts. This argument is pred-



icated upon the fact that the statute relies on sec. 706 (6) for
its definition of a handicapped person and that sec. 794 is codi-
fied in Chapter 16 entitled "Vocational and Rehabilitative Ser-
vices" of Title 29 (Labor) of the United States Code.

- Analysis of sec, 706 (6) belies defendants' position. De-
fendants rely upon that portion of sec. 706 (6) which provides:

"The term'handicapped individual'
means may individual who (A) has a
physical or mental disability which
for such individual constitutes or
results in a substantial handicap

to employment and (B) can reasonably
be expected to benefit in terms of
employability from vocational rehabil-
itation services provided pursuant
to subchapters I and III of this
chapter."

However sec. 794 is not a part of either subchapters I or III but
rather it is located in subchapter V to which sec. 706 (6) provides
a miuch broader definition. Thus, the appropriate definition of
"handicapped individual" is found in the last sentence of sec.

706 (6) which states:

"For the purposes of subchapters IV
and V of this chapter, such term
means any person who (A) has a phys-
ical or mental impairment which sub-
stant;allv limits one or more of such
person's major life activities, (B)
has a record of such an impairment,
or (C) is regarded as having such im-
pairment."

This definition makes no mention of employability or voca-
tional rehabilitation. Further, the clear language of the statute
states that discrimination against handicapped persons is pro-
hibited in "any program or activity receiving Federal financial
assistance." Therefore, this Court concludes that the broad
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definition of handicapped individual and the lack of any limiting
language in sec. 794 indicates, contrary to defendants' analysis,
that the statute should be applied to correct discriminatory
practices in any federally assisted program regardless of whether
it is a vocational rehabilitation program or not. This Court is
guided in making this analysis "by the familiar canon of statutory
construction that remedial legislation should be construed broadly
to effectuate its purposes." Tchexepnin v. Knight, 389 U.S. 332,
336 (1967). Cf. Sen. Rep. No. Qz—jlé, 1973 U.S. Code Congressio-
nal and Administrative News, 93d Congress, lst Session, 2076,
2123, 2143 (1974).

A review of plaintiffs' pretrial memorandum reveals at the
least the enormous complexities of the factual issues involved
and their assertion that federal monaetary support of Rhode Island
educational programs is very broad. These factors, when analyzed
in conjunction with the broad languaae of the Supreme Court's de-
cision in Lau v. Nichols, 414 U.S. 563 (1974), interpreting an
analog to 29 U.S5.C. sec. 794, lead the Court to conclude that
virtually all the evidence which plaintiffs can be expected to
present on any other issue, statutory or constitutional, is also
evidence relating to plaintiffs' claim that sec. 794 has been

violated. . . .]

Note: See IV.C. supra for summary of RISAC case.

(W]
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VI.LA.3. Hairston v. Drosick

Hairston V. Drosick, C.A. No. 75-0691CH, 5.D.W.Va., Memorandum
and Order, 1/14/76 (Clearinghouse No. 17,504)

Challenge based upon the Rehabilitation Act of 1973, 20 U.S.C. 794, and
procedural due process safeguards to exclusion of mentally competent student with
spina bifida (inability to control bowels and minor limp) from regular class in
system receiving federal financial assistance. The system, unwilling to admit
the student to regular class without her mother's intermittent presence which
wvas not possible, offered homebound instruction, or placement in a class for
physically handicapped students (not complying with state regulations in a number
of respects). Many other spina bifida students in the state attend regular classes
Rulings: (1) "A major goal of the educational process 1s the socialization process
that takes place in the regular classroom, with the resulting capability to inter-
act in a social way with one's peers. It is therefore imperative that every child
recelve an education with hi§ or her peers insofar as it is at all possible."
(Mem. Op., p. 6) (2) "The exclusion of a minimally handicapped child from a
regular public classroom situation without a bonafide educational reason is in
violation of...[29 U.S.C. 794]." There must be a "compelling educational justifi-
cation" to deny a handicapped student access to a regular class. Systems must
make "every effort" to include these students in regular classes "even at great
expense...." (p. 8) (3) The exclusion of the minor plaintiff from the regular
class without notice and hearing denied procedural due process. Due process safe-
guards may be complied with by satisfying the West Virginia regulations adopted
pursuant to 20 U.5.C. 1413(a)(13). These regulations provide for full notice,
and an extensive hearing before an impartial person. (pp. 8-10) (4)The defendants
shall readmit the student to class and any proposed exclusion shall be reviewed
by the court before it is effective.

ELB
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VI.B. Federal Assistance to States for

Education of Handicapped Children

20 U.S.C. Sec. 1413 (part of Pub. L. 93-380, Education
Amendments of 1974)

§ 1413. State pinns’-!Submigslan to Commissioner; requlfgmemi

shall Suhmlt to the Cumm!ssmner thx@ugh its State educational agem;;'
a State plan (not part of any other pian) in such detail as the Commis-
sioner deems necessary. Such State plan shall—

(1) set forth such policies and procedures as will provide saatis-
factory nssurance that funds paid to the State under this subchapter
will be expended (A) either directly or through individual, or com-,
binations of, local educational agencles, snlely to initiate, expand, or
improve programs and projects, inehudiing preschool programs and
projects, (i) which are designed to nieet the speeifal educational and
related needs of handicapped children throughout the State, and (i)
which are of s ifficient size, scope, and quality (taking into considar-
ation the speclal educational needs of sush children) as to give rea-
sonable promise of substantial progresa toward ineeting those needs,
and (B) for the proper and efficlent administration of the State
plan (including State leadership activities and econsultatlve sery-
Ices), and for planning on the State and loeal level: /rovided, That
the apiount expended for such administration and planning shall not
exceed § per centum of the amount allotted to the State for any
fiscal year or $200,000 (325,000 in the case of Guam, Ameriean
Samoa, the Virgin Islands, and the Trust Territory of the Pacific Is-
lands), whichever Is greater;

[Hee miain volume for lert of (2) 1o (9))

(10) provide satisfactory assurance that elffective procedures will
be adopled for acquiring and disseminating to teachers of, and ad-
ministrators of prograwms for, handicapped children significant In-
formation derived from educational research, demonstration, and
similur projects, and for adopting, where appropriate, promising
educational practices developed through such projects;

(11) contuin a statement of policies end procedures whieh will
be desigued to insure that all edueation programs for the handieap-
ped in the State will be properly coordinated by the persons ir
charge of special education programs fer handicapped children iu
the State educational ageney:

(12) (A) cstablish a goul of providing full educational eppor-
tunitivs 1o all hmdlclp;-v(l children, and (I}) provide for a4 procedure
1o assure that fands expended under this subehapter are used 1o ac-
coniplish
the util
capped childron whe are not re,_mving an eduecation; and

{13) provide procedures for insuring that haudieapped children
and their parents or guardians are guaranteed procedural saleguards
in decizions regarding identifieation, evaluation and educational

= placeinent of handieapped children intluding, but not fimnited to (A)
- ti) prior notice to parents nr guardians of the child when the lozal

or Etate edueationnl agency proposes to change the educational place-
muen! of the ¢hild, (ii) an epportunity for The parents or guardians
to obtain an impartial due prncess hearing, examine ail relc .mt i'PE—
orilg \ uh re:srh ¢t to lhe cla ication or eduecational 1
an independent educaiional (‘\:Llu*ﬂmn ar 'he
rocedurnrs to protect the rights of the ehild when the
inng are not known, unavailable, or the ehild is a
ie Slate including the assignpment of an individual (not

the goal set farth in (A) of this paragraph and priority m
ion of Funds under this subchapter will be given ta I
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in the cducation or eare of children) to act as a surrogite for the
parents or guardiany, and (Iv) provision to insure that the declsiona
rendered in the impsrial due process hearing reguired by this para-
graph shall be binding on all parties subject only to appropricte ud-
ministrative or judiclal appeal; and {D) procedures to insure thut,
to the maximum extent appropriate, handieapped ehildren, im.!m!ul"'
children in publle or private {ostitutions or other eare i'. P
i‘fhli’ﬂ}l] with ehildren whe are not handieapped,
. H, sopariie schoolivg, or other remoy, al of handh‘anpml Lhihlnu
from the regular eduention environment nceurs only when the oatu:
or severity of the handieap is sueh that edueation In repuiar elusies
with the use of supplementury alds and services cannot be dehiesod
sutisfaetorily; and (C) proeedures (o Insure the lesting and
Jon matertals and procedures utilzed for the purposes of ¢! H
tion and placement of handicapped ehildren will be =elected and 2
ministered %o as not to b racially or culturally dizseriminatory.

t speglal

Amrendaent of State pluun; cifective date
{h)y (1) Any State which desires te- receive a. erant under this sub-
chapter for any fiseal yvear beginning after June 30, 1975, shall submit
fo the Cownilssioner for approval not later than one vear after Augast
21, 1974, through its State educational agency an amendment to the State
plm rr qmred umlu eubseetmn wu of this secth:m wmng furth in (lct!ll

l;SLIl'E mmm

(A} all ehildren msiding in the State who arc handieapped regawi-
“less of the severity of thelr handicap and who are in need of special
education and related serviees are identifled, located, and evaluated,
fncluding a practical method of determining whieh ehildron are cur-
rently receiviug needed speelal edueation angd related services and
which children are not earrently recelving n(‘t‘dl"(i speeial edueation
am) related services:

{11} pollcies and proceidures will be established {n accordance with
delailed eriteria pr bed by the Commissioner to protect the con-
fidenttality of suech data aud information by the Srate;

(C) there is eswtablisied (i) a goal of providing Inll edueational
opportunities to all hundieapped ehildren, (11) a detalled timetable
for acecomplishing sueh a geal, and (iil) a deseripticn of the kind
and number of facilities, personnel, and services necessary throuzh-
out the StaiF io méi‘t such 2 ﬁg:}!- and

iam:tmn nlm!l hu: '1\"1!!11#9 I p.u‘ems 'md mher members El[' lht‘ gen=
eral publle at least thirty days prior to thie date of submisslon of
the amendment te the Commissioner,
For the purpose of this subchapter, any amendment to the State plan re-
quired by this subseection and approved by the Commissioner shall be
consldered, after June 30, 1975, as a required portion of the State plan,
{2) The requirement of paragraph (1) of this suhsection shall not
bo effective with respect to any flseal year in which the aggregate of the
amounts allotted to the States for this subchapter for that fiscal year Is
less than $45,000.,000,

k k k k %
[Omitted are sections (¢),(d) and (e) prov iding for public
comment on the State r;ﬁan prior to approval by the U.S.
Commissioner of Education, procedures for disapproval of

v
the plaﬁ snd termiﬁatian af funding by the Cemi sianer,

Cﬂmlssianer 1 .

Note: As of October 1, 1977, the provisions set forth above
will be amended by the "Eduﬁation for All Handicapped
Children Aet of 1975,'" P.L. 94-142, summarized at VI.D.
infra. The new pro v1$igns are designed te retain, and
in many cases strengthen, important advances made in the
Education Amendments of 1974.
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Assistance to States for Educatian of Handicapped Children,
40 Fed. Reg. 18998 (1975), 45 C.F.R. 121a.

The Commissioner of Education has submitted to Congress regulations
and guidelines governing federal assistance to states for the education of
handicapped children udner Part B of the Education of ths Handicapped Act
(Title VI of Pub.L. 91-230; 20 U.5.C. 1411-1414).

Note: A pamphlet titled "How to Look at Your State's Plans for
Educating Handicapped Children," (1975 pp.22) which
describes the Education of the Handicapped Act, state
and local responsibilities under this law, and how parents
can get involved in protecting the rights of their chil-
dren under this law is available from the Children's

:Defense Fund, Washington Research Project Inc., 1520 New
Hampshire Ave., N.W., Washington, D.C. 20006.



| VI.C. HEW Memorandum on Discrimination

DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE
OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20204

AUGUST 1975

SUBJECT: Identification of Discrimination in the Assigrment of Children
to Special Education Programs -

Title VI of the Civil Rights Act 1964 and the Departmental Regulation

(45 CFR Part 80) promulgated thereunder require that there be no discri-
mination on the basis e% race, color, or national origin in the operation
of any programs benefiting from Federal financial assistance. Similarly,
Title )X of the Education Amendments of 1972 prohibits discrimination on
the basis of sex in education programs or activities benefiting from
Federal financial assistance.

campliance reviews conducted by the Office for Civil Rights have revealed
a number of common practices which have the effect of denying equality of
educational opportunity on the basis of race, color, national origin, or
sex in the assigrment of children to special education programs.

As used herein, the term "special education programs" refers to amy class
or instructional program operated by a State or local education agency to
meet the needs of children with any mental, physical, or emotional excep-
ticnality including, but not limited to, children who are mentally retarded,
gifted and talented, emotionally disturbed or socially maladjusted, hard of
hearing, deaf, speech-impaired, visually handicapped, orthopedically handi-
capped, or to children with other health impairments or specific learning
disabilities.

The disproportionate over- or underinclusion of children of any race, colar,
national origin, or sex in any special program category may indicate )
possible noncamliance with Title VI or Title IX. In addition, evidence of
the utilization of criteria or methods of referral, placement or treatrent
of students in any special education. program which have the effect of ,
subjecting individuals to discrimination because of race, color, national

origin, or sex may also constitute noncompliance with Title VI and Title IX.

In developing its standards for Title VI and Title IX compliance in the 7
area of special education, the Office for Civil Rights has carefully reviewed
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many of the requirements for State

-2-

plans contained in Section 613 of the

Education Amendwents of 1974 (P.L. QBEBSD) which amended Part B of the
Education of the Handicapped Act.

Based on the above, any one or more of the following practices may con-
stitute a violation of Title VI or Title IX vhere there is an adverse
impact on children of one or more racial or national origin groups or on
children of one sex:

1.

Fa:.lmfe to establish and implement uniform
discriminatory criteria for the referral

of sﬁ;dmts for possible placement in special
education programs.

Failure to adopt and implement uniform pro-
cedures for insuring that children and their
parents or guardians are guaranteed procedural
safeguards in decisions regarding identification,
evaluation, and educational placement including,
but not limited to the following:

a.

prior written and oral
notice to parents or
primary language when-

ever the local or State
education agency proposes

to change the educational
placement of the child,
including a full g:-tp]gnatiaﬂ
of the nature and implica-
tions of such proposed

c:hange,

an opportunity for the
parents or guardisns to
obtain an impartial due
process hearing, examine

all relevant records with
respect to the classification
of the child, and obtain an
independent educational
evaluation of the child;

procedures to protect the
rights of the child when
the parents or guardizns
are not known, unavailable,
or the child is a ward of
the State, including the
assigmment of an individual,
who is not an g:@lcyae of
the State or local ecuca-
tional agency imvolved in
the education of children,
te act as a swrrogate for
the parents or guardi=ns;

provisions to insure that
the decisions rendered in
the impartial due process
hearing referred to in
part (b) above shall be
binding on all parties,
subject only to appropriate
administrative or judicial
appaal and

[
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e. procedures to insure that, the regular education erviron-
to the maximm extent appro- ment ocaur only when the
priate, exceptional children nature or severity of the
are educated with children exceptionality is such that
who are not exceptional and education in regular classes
that special classes, separate with the use of supplementary
schooling, or other removal aides and services carmot be
of exceptional childsen from achieved satisfactorily.

Failure to adopt and implement procedures to insure
that test materials and other assessment devices
used to identify, classify and place exceptional
children are selected and administered in a marmer
which is non-discriminatory in its impact on children
of any race, color, natiocnal origin or sex.

Such testing and evaluation materials and procedures
must be equally appropriate for children of all racial
and ethnic groups being considered for placement in
special education classes. In that regard procedures
and tests must be used vhich measure and evaluate
equally well all significant factors related to the
learning process, including but not limited to con-
sideration of sensorimotor, physical, socio-cultural
and intellectual development, as well as adaptive
behavior. Adaptive behavior is the effectiveness or
degree vith which the individual meets the standards
of personal independence and social responsibility
expected of her or his age and cultural group. Accordingly,
where present testing and evaluation materials and
procedures have an adverse impact on members of a
particular race, national origin, or sex, additional
or substitute materials and procedures which do not
have such an adverse i:pact tust be employed before
placing such children in a special education program.

Failure to assess individually each student's needs
and assign her or him to a program designed to meet
those individually identified needs.

Failure to adopt and irplement uniform procedures
with respect to the corprehensive reevaluation at
least once a year of students participating in

special education programs.

Failure to take steps to assure that special education
programrs will be equally effective for children of all
cultural and linguistic backgrounds.



-4~

School officials should examine current practices in their districts to

assess compliance with the matters set forth in this memorandum. A school
district which determines that compliance problems cwrrently exist in that
district should immediately devise and implement a plan of remediation.

Such a plan must not only include the redesign of a program or programs to
conform to the above outlined practices, but also the provision of necessary
reassessment or procedural opportumities for those students currently assigned
to special education programs in a way contrary to the practices outlined.

All students who have been inappropriately placed in a special education pro-
gram in violation of Title VI or Title IX requirements must be reassigned to
an appropriate program and provided with vhatever assistance may be necessary
to foster their performance in that program, including assistance to coupensate
for the detrimental effects of improper placement.

Some of the practices which may constitute a violation of Title VI or Title IX
may also violate Section 504 of the Rehabilitation Act of 1973 (P.L. 93-112),
as amended by the Rehabilitation Act of 1973 (P.L. 93-516) which prohibits
discrimination on the basis of handicap; and other practices not addressed by
this memorandum and not currently prohibited by Title VI or Title IX may be
prohibited by that Section. The Office for Civil Rights is currently
formulating the regulation to implement Section 504.

School districts have a continuing responsibility to abide by this memorandum

in order to remain in compliance with Title VI of the Civil Rights Act of 1964
and Title IX of the Education Amendments of 1972.

T Gy

Acting Dj':éctc:: N
Office for Civil Rights




VI.D. The Education for
All Handicapped Children Act
Public Law 94-142

On November 28, the President signed into law S. 6, the ""Education For All Handicapped
Children Act." The President's approval followed overwhelming endorsement of the
House-Senate conference agreement in the Congress, with the House giving its approval
to the conference report on November 18 by a vote of 404 to 7. On the following day the
Senate gave its approval by a margin of 87 to 7. What follows is a characterization of
the major features of what is now P. L, 94-142,

FORMULA _

P.L. 94-142 establishes a formula in which the Federal government makes a commit-
ment to pay a gradually-escalating percentage of the National average expenditure per
public school child times the number of handicapped children being served in the school
districts of each State in the Nation. That percentage will escalate on a yearly basis
until 1982 when it will become a permanent 40 percent for that year and all subsequent
years,

Formula Scale

Fiscal 1978 .......... five percent
Fiscal 1979 ,......... ten percent
Fiscal 1980 .......... twenty percent
Fiscal 1981 .....,.... thirty percent
Fiscal 1982 .......... forty percent

It should be carefully noted that such a formula carries &= inflation factor, i.e. the 7
actual money figure fluctuates with inflationary-deflaticnary adjustments in the National
average per pupil expenditure.

FORMULA "KICK-IN"

As obviously indicated in the preceding heading, the new formula will not go into operation
until fiscal 1978,

It will be recalled that previously existing law was already moving toward a permanent,
significant increase in the Federal commitment. Public Law 93-380, the Education Amend-
ments-of 1974 (signed August 21 of 1974), created the first entitlement for handicapped
children, based upon factors of the number of all children aged three to twenty-one within
each State times $8.75. This formula (called the "Mathias formula' after its originator),
amounting to a total annual authorization of $680 million, was authorized for fiscal 1975
only -- with a view toward permitting an emergency infusion of money into the States while
at the same time deferring to final determination of a permanent new funding formula as
now contained in Public Law 94-142, This "Mathias formula" would be retained in both
bills until "kick~in" of the new formula.

CEILINGS

For the two years of fiscal 1976 and 1977 when the formula remains under the "Mathias
entitlement, " the conferees set authorization ceilings of $100 million for fiscal 1976 and
$200 million for fiscal 1977. On the basis of the current National average per pupil

This summary of P.L. 94-142 was prepared by, and is reproduced with the

Note: I i ..
Council for Fxceptional Children (CEC), 1920 Association

permission of, the
Drive, Reston, Va. 22n91.
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expenditure, the following authorization ceilings are generated for the first years of
the new formula:

Fiscal 1978 ............ $387 million (on the five-percent factor)

Fiscal 1979 ............ $775 million (on the ten-percent factor)

Fiscal 1980 ............ $1.2 billion (on the twenty-percent factor)
Fiscal 1981 ............ $2.32 billion (on the thirty-percent factor)

Fiscal 1982 ............ $3.16 billion (on the forty-percent factor)

COUNTING LIMITATION

P.L. 94-142 addresses the potential threat of "over-counting'' children as handicapped in
order to generate the largest possible Federal allocation. The measure prohibits coun-
ting more than 12 percent as handicapped served within the total school-age population

of the State between the ages of five and seventeen.

P, L. 94-142 retains, with minor alterations, the existing Federal definition of handicapped
children (EHA, Section 602 (I) and (15) of extant law), and this definition includes children
with specific learning disabilities. However, it would appear at this point of interpretation
of conferencs action that the Commissioner may, within one year, provide detailed regula-
tions relative to SLD, including the development of a more precise definition, the prescrip-
tion of comprehensive diagnostic criteria and procedures, and the prescription of procedures
for monitoring of said regulations by the Commissioner. If the authorizing committees of
the House and Senate disapprove the Commissioner's regulations, then a ceiling on the
number of children with learning disabilities who may be counted by the State for. purposes
of the formula will be included when the new formula takes effect. The ceiling would
provide that not more than one-sixth of the 12 percent of school-age children aged five to
seventeen who may be counted as handicapped children served may be children with specific
learning disabilities. )

PRIORITIES

Previously existing law (P. L. 93-380), in conformance with the overall goal of ending
exclusion, orders a priority in the use of Federal funds for children "still unserved. "
P. L, 94-142 maintains ani broadens that priority in the following manner: '

* First priority to children "unserved".

* Second priority to children inadequately served when
they are severely handicapped (within each disability).

This priority must be adhered to by both the State education agency and its local education
agencies.

BENEFICIARIES

P. L. 94-142 stipulates that all handicapped children, aged three to twenty-one years,
may enjoy the special education and related services provided through this measure.
There is also provision for the use of Federal monies for programs of early identification
and screening.
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PASS-THROUGH

As finalized, P.L. 94-142 contains a substantial pass-through to the local school
districts. In the first year of the new formula, 50 percent of the monies going to

each State would be allocated to the State education agency, and 50 percent would be
allocated to the local education agencies. In the following year, fiscal 1979, the LA
entitlement would be enlarged to 75 percent of the total allocation to a given State, with
the SEA retaining 25 percent. This 75-25 arrangement commencing in fiscal '79
becomes the permanent distribution arrangement., The current State-control of all
funds is retained for the remainder of fiscal 1976 and fiscal 1977.

*

CONSTRAINTS UPON LOCALITIES

Though P. L. 94-142 authorizes a substantial local entitlement, there are numerous
"strings attached.' Initially, the State education agency will act as the clearinghouse
of all data from the localities gathered in order to determine local entitlement, and
the State will transmit that information to the Commissioner, Furthermore, the State

education agency may refuse to pass-through Federal monies generated when:

* the school district does not conform to the overall State-plan
requirements contained in this Act and in existing law (such as
"full service' goal, confidentiality, ete,);

* the school district fails to meet the local application requirements:

* the State deems the local district unable to make effective use of
its entitlement unless it consolidates its entitlement with the
entitlement of one or more other school districts (this apparently
allows great flexibility in funding arrangements -- intermediate
districts, special districts, etc.):

* when the program for handicapped children within the school
district is of insufficient size and scope;

* when the school district is maintaining "full service" for all its
handicapped children with State and local funds. (This provision
will end when all districts within the State have reached "full
service, " at which time a degree of supplanting will in effect be
permitted.) )

Most significantly, P.L. 94-142 sets a flat monetary minimum, If a school district,
after counting all of its handicapped children served, cannot generate an allocation for
itself of at least 37, 500, a pass-through to that school district does not occur. This
provision is, of course, also aimed at encouraging various sorts of special education

consortia in order to make a meaningful use of the Federal dollars.
If an SEA withholds a local entitlement under any of the aforementioned circumstances,

. it must nonethefess assure ‘that the monies generated by said entitlement are used to
assure the public education of the handicapped children residing in the district’in question.

STATE AND LOCAL REQUIREMENTS

P. L. 94-142 makes a number of critical stipulations which must be adhered to by both
the State and its localities. These stipulations include:
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* assurance of extensive child identification procedures:

* assurance of "full service" goal and detailed timetable;

* a guarantee of complete due process procedures;

* the assurance of ragular parent or guardian consultation;

* maintenance of programs and procedures for comprehensive
personnel development including in-service training;

* assurance of special education ‘being provided to all handicapped
children in the "least restrictive'' environment;

* assurance of nondiscriminatory testing and evaluation;

* a guarantee of policies and procedures te protect the
confidentiality of data and information;

* assurance of the maintenance of an individualized program for
all handicappad children;

* agsurance of an effective policy guaranteeing the right of all
handicapped children to a free, appropriate public education,
at no cost to parents or guardian;

* assurance of a surrogate to act for any child when parents or
guardiang are either unknown or unavailable, or when said child
is a legal ward of the state.
It is most important to observe that an official, written document containing all of these
assurances is now required (in the form of an application) of every school district re~
ceiving its Federal entitlement under P. L. 94-142,

HOLD HARMLESS

P. L. 94-142 stipulates that every State will be "held harmless' at its actual allocation
for fiscal 1977 (the last year of appropriations under the '"Mathias formula").

EXCESS COST

factors attendant to the higher costs of educating handicapped children. A given school
district must determine its average annual per pupil expenditure for all children being
served, and then apply the Federal dollars only to those additional cost factors for
handicapped children beyond the average annual per pupil expenditure. Such a requirement
does not obtain for the State education agency in the utilization of its allocation under this :
Act. . However, the State education agency is required to match its allocation on a "program
basgis, ' hut is not required to match with new monies. '

INDIVIDUALIZED INSTRUCTION

&

P.L. 94-142 requires the development of an individualized written education program for
each and every handicapped child served within a given state to be designed initially in
 consultation with parents or guardian, rar;xd to be reviewed and revised as necessary, but
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at least annually. This provision takes effect in the first vear under the new formula,
fiscal 1978. At least the following premises governed inclusion of this requirement:

iy Each child requires an educational blueprint custom-tailored to
achieve his/her maximum potential.

v All principles in the child's educational environment, including
the child, should have the opportunity for input in the development
of an individualized program of instruction.

. Individualization means specifics and timetables for those specifics,
and the need for periodic review of those specifics —- all of which
produces greatly enhanced fiscal and educational accountability,

DATE CERTAIN

It is generally agreed that the Congress ought to fix a chronological date, however
innately arbitrary, beyond which no State or locality may be failing without penalty to
guarantee against outright exclusion from the public educational sy:.ems. Also, itis
felt that the States ought to be given a reasonable, but not lengthy, time period in which
to reach "full service." i

P.L. 94-142 therefore requires that cvery State and its localities, if they are to continue
to receive funds under this Act, must be affording a free public eduecation for all handi-
capped children aged three to eighteen by the beginning of the schadl year (September 1)
in 1978, and further orders the availability of such education to all children aged three
to twenty-one by September 1, 1980. However, these mandates carry a big "if"" in the
area of preschool, apparently in the age range of three to five. Under P.L. 94-142

such mandate for children in that group would apply only when such a requirement is not

"inconsistent” with State law or practice, or any court decree.

These date-certain assurances must be met as a matter of State eligibility for funding
under the Act, (Section 612),

DUE PROCESS

The vital provisions of previously existing law (P.L. 93-380, the Stafford guarantees")
toward the guarantee of due process rights with respect to the identification, evaluation,
and educational placement of all handicapped children within each Statc are constructively
refined in P, L. 94-142 toward at least the following objectives:

- to strengthen the rights of all involved:

* to conform more precisely to court decrees:

* to clarify certain aspects of existing law:

* to guarantee the rights of all parties relative to potential
court review:

* to ensure maximum flexibility in order to conform to the
varying due process procedures among the States.,
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It should be observed that these refinements take effect in the first year under the new
formula, i.e. fiscal 1978. In the meantime, those basic features of due process as
authorized in the prior Act (P. L. 93-380) must be maintained by the States.

It should be further noted that, when the parents or guardian of a child are not known,

are unavailable, or when the child is a legal ward of the State, the State education agency,
local education agency or intermediate education agency (as appropriate) must assign an
individual to act as a surrogate for the child in all due process proceedings. Moreover,

such assigned individual may not be an employee of the State educational agency, local

educational agency, or intermediate educational unit involved in the education or care
of the particular child. )

FEDERAL SANCTION

If the Commissioner finds substantial noncompliance with the various provisinons of this
Act, with emphasis upon the guarantees for children and their parents, he shall terminate
the funding to a given locality or State under this Act, as well as the funding of those
programs specifically designed for handicapped children under the following titles:

* Part A of Title I of the Elementary and Secondary Education Act

= Title III of the Elementary and Secondary Education Act
(innovative programs) and its successor, Part C. Educational
Innovation and Support, Section 431 of P. L. 93-380

- The Vocational Education Act

SEA AUTHORITY

P.L. 94-142 requires that the State educational agency be responsible for ensuring that
all requirements of the Act are carried out, and that all education programs within the
State for all handicapped children, including all such programs administered by any
other State or local agency, must meet State educational agency standards and be under
the general supervision of persons responsible for the education of handicapped children.
This provision establishes a single line of authority within one State agency for the
education of all handicapped children within each State,

This provision is included in the Act for at least the following reasons:

*  to centralize accountability, both for the State itself and from
the standpoint of the Federal government as a participant in
the ech:cational mission;

* ‘0 e.courage the best utilization of education resources;

* ! "~ Buarantee complete and thoughtful implementation of
t" 2 comprehensive State plan for the education of all
handicapped children within the State as already required
in P. L., 93-340, the Education Amendments of 1974, asg
we' as the implementation of the further planning provisions
oft 3 Act:

* to ensure day-by-day coordination of efforts among involved

agencies; o
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* to terminate the all too frequent practice of the bureaucratic
"bumping" of children from agency to agency with the net result
of no one taking substantive charge of the child's educational
wellbeing:

* to squarely direct public responsibility where the child is
totally excluded from an educational opportunity;

* to guarantee that the State agency which typically houses the
greatest educational expertise has the responsibility for at
least supervising the educational mission of all handicapped
children;

* to ensure a responsible public agency to which parents and
gusrdlsns rnsy turn whsn theu- shlldrsn srs not receiving the

SPECIAL EVALUATIONS

PP, L. 94-142 orders a statistically valid survey of the effectiveness of individualized
instruction as mandated in the legislation. P. L. 94-142 also orders the U.S. Commis-
sioner to conduct an evaluation of the effectiveness of educating handicapped children

in the least restrictive environment and orders the Commissioner to evaluate the effec-
tiveness of procedures to prevent erroneous classification of children.

SUPPLANTING

P. L. 94-142 carries a stipulation which permits the U.S. Commissioner to waive the
provision against supplanting of State and local funds with Federal dollars when a State
presents clear and convincing evidence that all handicapped children within said State
do in fact have available to them a free, appropriate public education.

EMPLOYMENT

P L 94=142 stipulstss thst rscipisnts sf Fsdsrsl assistance under this Act Shsll mske

ARCHITECTUAL BARRIERS

P. L. 94-142 authorizes such sums as may be necessary for the U.S. Commissioner to
award grants to pay all or part of the cost of altering existing buildings and equipment
to elimin. .e architectural barriers in educational facilities. Such provision is aimed
at assuring certain handicapped children an appropriate public education in the least
restrictive environment.

PRESCHOOL INCENTIVE

P. L. 94-142 carries a special incentive grant aimed at encouraging the States to provide
special education and related services to its preschool handicapped children. Each
handicapped child in the State aged three to five who is counted as served will generate

a special $300 entitlement. It should be noted that this incentive entitlement goes to the
State education agency and must be used by the SEA to provide preschool services.
Additionally, this entitlement is a separate "line item' appropriation, independent of

the larger P. L. 94-142 entitlement.
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ADVISORY
P. L. 94-142 orders that each State shall have an advisory panel to be appointed by

the Governor or any other official authorized under State law to make such appointments.
This panel must be composed of individuals involved in or concerned with the education

of handicapped children, including handicapped individuals, teachers, parents or guardians
of handicapped children, State and local education officials, and administrators of programs
for handicapped children.

The panel shall have the following duties:

* advise the State education agency on unmet needs relative to
the education of all handicapped children within the State;

*

comment publicly on rules and regulations issued by the State
and procedures proposed by the State for distribution of funds;

* assist the State in developing and reporting such data and
evaluations as may assist the U.S. Commissioner.

NATIVE AMERICANS

Not more than one percent of the funds available under P. L. 94-142 are targeted for
supporting the special education of American Indian children on the reservations serviced
by elementary and secondary schools. However, the Commissioner of Education may
make such a payment to the Secretary of the Interior (Bureau of Indian Affairs is within
Interior) only after receiving an application from the Secretary of the Interior which meets
all of those requirements contained in this summary under the heading STATE AND LOCAL
REQUIREMENTS. Thus, for instance, the Secretary of the Interior must assure all of
those educational rights for Native American children required of the States and their
localities.

PRIVATE SETTINGS

Children in private elementary and secondary schools may receive assistance for their
special education under this Act if:
* such children are placed in or referred to such schools by
the State or local education agency as a means of carrying
out public policy;

* an individualized education program, as required by this Act,
is maintained for such children in private facilities;

* the special education is at no cost to the parents:

* the State education agency determines that participating
schools meet the standards that apply to State and local
education agencies;

¥ the children served in such facilities are accorded all of

the educational rights they would have if served directly by
public agencies.
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STATE ADMINISTRATION

The State education agency is permitted to reserve to itself from the total allotment
to the State under this Act - in any given year - five percent or $200,000, whichever
is greater, to support its administrative responsibilities.

DATA

The U.S. Commissioner of Education, through the National Center for Educational
Statistics, is required to provide to the Congress and the public at least annually -
and is required to update anmually - vital data on the educational status of the Nation's
handicapped children, such as:

* children served and unserved within each disability;

* children within the regular education environment, and
children who are not;

* the number of educational personnel employed, by
disability category;

* number of children receiving special education instruction
within residential settings, and the number of children

residing in institutions having a deinstitutionalized education
program,

LEGISLATIVE FORMAT

P. L. 94-142 amends the existing Education of the Handicapped Act and rewrites Part B
of that Act, In that context, it is important to observe that all of the important advances

P.L. 94-142, and in many instances, are considerably improved upon.
IMPACT

P, L. 94-142 provides for an annual evaluation of the effectiveness of this legislation
toward assistance in the achievement of a free, appropriate public education for all of
the Nation's handicapped children.

LIFETIME

P. L. 94-142 establishes a permanent authorization with no expiration date.

Note: Many provisions of this Act are not effective until Octeber 1, 1977.
See Section 8 of Act for effective dates. P.L. 94-142 can be found
at 89 Stat. 773, Congressional Record, Vel. 121, No. 170 (November
14, 1975), and  U.S.C. . For legislative history, see 1975

U.S. Code Cong. & Adm. News, 94th Congress, pp. 1425-1503.
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VI.E. Other Federal Statutes

Q

ERIC

Aruitoxt provided by Eic:

TITLE |, ELEMENTARY AND SECONDARY EDUCATION ACT OF 1965 (P.L. 89-10)

In recognition of the special educational needs of children of low income families and the impact that
concentrations of low income families have on the ability of local educational agencies to support
educational programs, the Title provides financial assistance to local educational agencies for the education
of children of low income families. The improvement of educational programs in low income areas by
various means, including preschool programs, is declared as poliey. (Sec. 107)

Grants to expand and improve educational programs for children in institutions for the delinquent or
neglected are made to state agencies and local educational agencies operating or supporting such
institutions. Eligible institutions submit proposals in cooperation with state and loca! agencies such as
health, welfare, education, or corrections agencies to the state educationa! agencies. The allocations for this
program are forrula based. (Sec. 103) )

P.L. B9-313 amended this Title to provide grants to state agencies directly responsible for providing free
public education for handicapped children, Students in state operated and supported institutions for the
handicapped qualify for aid under the provisions set forth in this Title,

“In the case of a State agency which is directly responsible for providing free public education for
handicapped children (including mentally retarded, hard of hearing, deaf, speech impaired, visually
handicapped, seriously emotionally disturbed, crippled, or other health impaired children who by reason
thereof require special education), the maximum basic grant which that agency shall be eligible to receive
under this part for any fiscal year shall be an amount equal to the Federal percentage of the average per
pupil expenditure in that State or, if greater, in the United St~tes multiplied by the number of such
children in average daily attendance, as determined by the Co.. iissioner, at schools for handicapped
children operated or supported by that State agency, in the most recent fiscal year for which satisfactory
data are available. Such State agency shall use payments under this part only for programs and projects
(including the acquisition of equipment and where necessary the construction of school facilities) which are
designed to meet the special educational needs of such children.” (Sec. 103) 7

Payment to the states for handicapped children in state supported schools and institutions shall be the
maximum grant as determined by the formula regardless of sums appropriated. (Sec. 108)

P.L. 93-380, the Education Amendments of 1974, further amends this Title in the following way
{Section 121):

() A State agency shall use the payments made under this section only for programs and projects
(including the acquisition of equipment and, when necessary, the construction of school facilities) which
are designed to meet the special educational needs of such children, and the State agency shall provide
assurances to the Commissioner that each such child in average daily attendance counted under subsection
(b} will be provided with such a program, commensurate with his special needs, during any fiscal year for
which such payments are made.

“@iMMQﬂwﬁmmﬂammﬁﬁﬂuwﬁﬁmmw%ﬂmﬁMﬁm@mM@mmmﬁm
supported by the state agency in order to participate in such a program operated or supported by a lacal
educational agency, such child shali be counted under subsection (b) if (1): he continues to receive an
appropriately designed educational program; and (2) the State agency transfers to the local educational
agency in whose program such child participates an amount equal to the sums received by such State
agency under this section which are attributable to such child, 10 be used for the purposes set forth in
subsection (¢).”"

Nete: For cases, commentary, litigation papers and chefrmateriais
on Title I, see Title I Litigation Packet, available from the
Center for Law and Education.
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Q

ERIC

Aruitoxt provided by Eic:

VOCATIONAL EDUCATION AMENDMENTS OF 1968 (P.L. 90-576)

Title 1—-Vocational Education: The Vocational Education Act provides that ten percent of funds for
vocational education must be spent for the handicapped. (Sec. 722) This program is designed to provide an
effective vecational education program for the handicapped and ta develop new programs relating to the
vocational education needs of the handicapped. A National Advisory Council on Vocational Education is
created and must have one mamber of the Council "experienced in the education and training of
handicapped persons.”” State advisory councils on vocational education are also required to have a member
“having special knowledge, experience, or qualifications with respect to the special educational needs of
physically or mentally handicapped persons.” Members are ta be appointed by the elected state boards of
education ar by the governar. (Sec. 704)

The vocational education program operates through an approved state plan with 50 percent matching
state funds. (Sec. 703)

Vacational education is defined in the following manner:

""The term ‘vocational education’ maans vacational aor technical training or retraining which is given in
schools or classes (including field or laboratory work and remedial or related academic and technical
instruction incident thereto) under public suparvision and eantrol or under contract with a State board or
local educational agency and is conducted as part of a program designed to prepare individuals for gainful
employment as serniskilled or skilled workers or technicians or subprofessionals in recognized occupations
and in new and emerging occupations or to prepare individuals for enrollment in advanced technical
education programs, but excluding any program to prepare individuals for employment in sccupations
which the Commissioner determines, and specifies by regulation, to be generally considered professional or
which requires 2 baccalaureate or higher degree; and such term includes vocationat guidance and counseling
(individually or through group instruction) in connection with such training or for the purpose of
facilitating occupational choices; instruction related to the occupation or occupations for which the
students are in training or instruction necessary for students to benefit from such training; job placement;
the training of persons engaged as, or preparing to become, teachers in a vocational education program or
preparing such teachers to meet special education needs of handicapped students; teachers, supervisors, ar
directors of such teachers while in such a training pregram; travel of students and vocational education
personnel while engaged in a training program; and the acquisition, maintenance, and repair of instructional
supplies, teaching aids, and equipment, but such term does not include the construction, acquisition, or
initial equipment of buildings or the acquisition or rental of land. (Sec. 108

The above summaries of Title I ESEA and the Vocational Edu-
cation Amendments are reproduced here with the permission of the
Council for Exceptional Children (CEC), 1920 Association Drive,
Reston, Va. 22091, from pages 6-10 of section 52 of Digest of
State and Federal Laws: Education of Handicapped Childrénr(zrd

Ed., 1974). The Digest also includes summaries of the following

federal laws:

Title VI, ELEMENTARY AND SECONDARY EDUCATION ACT AMENDMENTS OF

1969 (P.L. 92-230) (as amended by P.L. 93-380, the Education
Amendments of 1974).



THE REHABILITATION ACT OF 1973 (P.L. 93-112). See VI.A. supra.
THE ECONOMIC OPPORTUNITY ACT AMENDMENTS OF 1972 (P.L. 92-424).

TITLE III, ELEMENTARY AND SECONDARY EDUCATION ACT OF 1965
(P.L. 89~10) (As amended by P.L. 93-380).

GALLAUDET COLLEGE (P.L. 83-420). A private, non-profit educatjion-
al institution providing an undergraduate and graduate program
for the deaf.

MODEL SECONDARY SCHOOL FOR THE DEAF ACT (P.L. 89-694).

NATIONAL TECHNICAL INSTITUTE FOR THE DEAF ACT (P.L. 89-36).

HIGHER EDUCATION AMENDMENTS OF 1972 (P.L. 92-328).

SCHOOL ASSISTANCE IN FEDERALLY AFFECTED AREAS (SAFA OR "IMEBACT
AID") P.L. 81-874 (as amended by P.L. 93-380).

ADULT EDUCATION (P.L. 91-230, TITLE III, as amended by P.L. 93-380,
TITLE VI, PART A, SECTION 603).

DEVELOPMENTAL DISABILITIES SERVICES AND FACILITIES CONSTRUCTION
AMENDMENTS OF 1970 (P.L. 91-517).

TITLE V, SOCIAL SECURITY ACT OF 1935 AS AMENDED.
AN ACT TO PROMOTE THE EDUCATION OF THE BLIND (1879).

ELIMINATION OF ARCHITECTURAL BARRIERS TO THE PHYSICALLY HANDICAPPED
IN CERTAIN FEDERALLY FINANCED BUILDINGS (P.L. 90--480).

EDUCATION OF THE GIFTED AND TALENTED (P.L. 93-380, TITLE Iv,
Section 404).

See III.D.S.
Privacy Act (the "Buckley Amendment") setting forth standards for

-

supra for the Family Educational Rights and

access to and dissemination of student records, and II1I.D.6. for
special requlations regarding records of handicapped children.

See II.A.A. supra for summary of Title IX of the Education
Amendments of 1972 prohibiting discrimination in federally assist-~
ed education programs against students and employees on the basis
of sex.
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