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_SUMMARY
FINDINGS AND RECOMMENDATIONS

OF THE
SPECIAL SUBCOMMITTEE ON BILINGUAL-BICULTURAL EDUCATION®

FINDINGS

PoLICY

- inconsistency between state and federal bLl;ngual
policies

= unclear state level bilingual pr@gram policy

= lack of bilingual policy by local boards of
education

PROGRAM

- lack of bilingual instructicnal definitions and

minimum instructional requirements.

" inappropriate LES language assessment procedures

= lack of relevant state and local bilingual
evaluation procedures

- failure to notify and involve LES parents

- 1nad§quate pre- and in-service training for
staff in bilingual instructional techniques

- insufficient bilingual instructional and
administrative personnel in districts and
teacher preparation programs

- need to develop relevant bilingual materlals
for LES pupils

ADMINISTRATION

- fallure of state Office of Blllnaual Education
to formulate policy and monitor programs

- need for state level bilingual program planning

= inadequate monitoring of bilingual programs by
the State Department of Education

= 1nsuff1CLent bilingual personnel to advise
school districts

- need for coordination among categorical programs
serving the linguistic needs of LES pupils

- contradictory information provided to LEAs by

different State Department of Education personnel

~and offices

1Cha§ter 3 pregents =" camplete discussion of the hearings
conducting by the Spec;al Subcommittee. Chapter 4 develaps
the policy options and Presents the full text far the
recommendations. . ,
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RECOMMENDATIONS

poLICY

- sgec1fy the "Lau Remedies" as a minimum prcgram
requirement for LES. pupils

= require that bilingual programs also be bicultural

= provide school districts suppiemental funding only
for direct bilingual instruction costs

- require local boards of education to adopt bilingual
policies 1n conformity with federal regqulations

-~ establish a‘ state-level Commission on Bilingual-
Bicultural Education

- requlre that staff with :ert;fléﬂ blllngual =bicultural
skills conduct bilingual programs

—- require a five year bilingual education plan

- require that language assessment instruments be
administered by personnel skilled in the language

. of the LES pupils.

- require active involvement of LES parents and
bilingual staff in the planning, implementation

-and- evaluation of bilingual programs

- re-establish an Office of Bilingual- Bicultural
Education within the State Department of Education

- provide that the Office of Bilingual-Bicultural
Education recommend policy and monitor programs

- withhold supplemental funds from districts which
do not comply with laws and regulations

- establish - requirements for pre- and in-service
training programs for staff serving LES pupils




Assembly Speaker, Leo T. McCarthy, established the
Subcommittee on Bilingual=3iéultural Edﬁcati@ﬁ, Septemider 11,
1975, at the request of Peter R. Chacon, Qi, Assemblyman
ngentygminth District, San Diego. The Speaker named Dixon
Arnett, R., Assemblyman Twentieth Districtn San Mateo;
William Campbell, R., Assemblyman Sixty=?gurth District,

Los Angeles County; Floyd Mori, D., Assemblyman Fifteenth
District, Southern Alameda; and John Vasconcellos, D.,

Assemhiyman Twenty-Third District, San Jose, as members arnd

The Speaker Feconstituted the subcommittee as a
Special Subcommittee on January 29, 1976, and reappointed

the original Chairman and members.

The purpose of the Special Subcommittee was to

hold statewide hearings to determine:

l; the statusvaf present bilingual
. programs in meeting thé'needs of
§uPils'wh§se native 1anguagétis
other than English and who are non-

. o 1imitedéEnglish—spe§king (LES);l



2. legislation needed to meet the

d

"legislation otherwise needed to

improve the present program.

This report éyngpsizes one hundred and thirty-six
dictation tapes of testimony, totaling over 1,200 pages,
taken from one hundred_anﬂ three witnesses during six public
heariggs held between Cctober pr 1975 and December 9, 1975
in San-Diéé@, Los* Angeles, fresgapand San Fraﬁciscéi

Chapter 1 "Bilingual Program Background," describes

kel

the history and status of federal and state bilingual programs.
‘Chapter 2, "Legal and Philosophical Aspects of

Bilingual~Bicultural Education Programs,” provides a brief

history of the phii@saPhies of-bilingual education in the

United States and California through the various court

decisions precedin

g o

and iﬂéludiﬁq,the latest Lau v. Nichols
decision. This'chapter places the different philosophies
of biliﬁgual education in the context of the legal history.

which the language of instruction has generated by the demands



of Native Americans to educational programs claimed as
their landed rights and of emigrees to educational
programs claimed as their cultural and taxpaying

rights.

Qhaptér 3, "Synopsis of Testimony Presented

to the Special Subcommittee," groups the testimony

in the State (Spanish, Chinese, Japanese, Filipino and
Portuguese) Southeast Asians, Native Americans and many -
others under the three general areas of Program,

Evaluation, and Funding.

Chapter 4, "The Legislative Options for Bilingual
Bicultural Educatian;“ categorizes over two hundred
recommendations presented to the Spégial,Subgoﬁmittee’in
the public hearihgs and capmuniéatiéné to theg?ubacmmi;teé
within the éantéit-sf bilingual policy, Pragféﬁ and

administrative Dptian5>available to the Legislature.

The Special Sub;émmittée on Bilingual-Bicultural
Education presents this Teport to the Assembly of the

California State Legislature.

1i



Members of the Special Subcommittee are:

e

PETER R. CHACON, Chairman

JOHN VASCONCELLOS
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CHAPTER 1

=
. B ) . . . B

e - : BILINGUAL PROGRAM BACKGROUND

Findings of Congress: Section 701 of
the Act Jan. 2, 1968, provided: "The
Cangress hereby finds that one ofi the
most acute educational programs in
the United States is that which involves
millions of children ,of 11mﬂteﬂ English-
speaking ability because £y ey come from
environments where the  dominant language
‘is other than Englishi that additional
,’éﬁfgrts should be made ; “supplement
’ present attempts to and adequate and
constructive solutions ta this unique
“and preplexlng educational situation;
and that the*.urcent.need is for compre-
e - hénsive and cooperative action now on !
o _ ‘ . the lotal, state and federal levels to
S . meet. the serious learnlng difficulties
T e faced by this substantial’ Segment Qf
’ © “the Nation's pgpulatlon "

The Federal Program - = e |
\ S T
The flrst "Blllngual Educatlcn Acty‘ established by

!

>CDngress thraugh Pubilc Law 20-247, added Tl*le VII;tD thé;

3

- Eiementary and Sécaﬂdary Educatlaﬁ Act of 1965 and took

effect January 1, 1968. " This federal actlgn was the direct

-

‘result of ‘two SEEﬁatiénS. lrst, public school bilin nal

mroqrams establlsh d faf the Cuban 1mm1grants during 1350 -67

were successful ang drew natlanal attentlon to bilingual-

I
4

e

A




: 7 ) C o L . .
instruction as a means. of teaching pupils whose. primary language

A

was not Eﬁéliéhgu Secondly, hearings conducted by the Special
Cangréssiénal Subccmﬁittéé on BilinguaifEducati@n (Qf-tﬁ%

1967,,emphaslzed the urgency fDr a federally sponsgred blllngual
program tc meet the ‘heeds of the lncreaslng number of Hlspanlc
“and Aslan puplls enroIflng in public sch@als tg Washlngtcn,

Texas, New Eork;city, California and elsewhere.

,\ .

: s
ThlS "Blllngual Educat;aﬁ Act" apprcprlated federal

funds for a six year period: $15 mllllén ta plan for the

program until June 30, 1968; $30 mllllDﬂ?fGr 1568=69- $40

mllllt:n for 1969-70; $80 mlllmn for 1970~ 75( 5106 fﬂllllon

The f;rst two

activities réqulred under thls act wera\ (l) b;llnguaT‘

]

!educatlan progfams and’ (2) pragrams des;gned to 1mpart to

;Flth tpe;r language.
-“Bi}iﬁgu§l~educatiah" was’defiﬁea as "the use’af‘twa
[ L . N .
languages, one of which is English, as mediums mf lnstructl@n 4
Both these requirements were implemented within the general

* framework of the compensatory program prsvisidﬁs of the -

14
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Elementary and Secondary Education Act. Thus, the federal

biiingpal education program became a means of providing its
participants éithva transitional bilingual program until they
could function in classes wherein English was the basic-

n - _
"_language of lnstructlén The program means vermitted bilingual

;nstruct;cn, but the program goal pzecludea pupils from aEhlEVlng
. the effects of a'full bilingual program because the goal was
limited to providing participants English;speaking sk;l;s'@nly;

j

The Act pravided"that school districts assume’ the

of he bilingual services at the termination of the grant

t

‘cos
award bécause the CGHQIESSanal lelEy was that these supple=
mental funds were Gnly to ald state, Ei their bll,lngual

,:prcgram capacity. The ultimate resgan51bll;ty for deve;aplng

and maintaining such programs was &' state and local.one.

The English-Only Policy of States

To make Pubiié school systems eligible for the federal
bilingualsfuﬁds,'varicus statesAhaé»ﬁb remove "Fnglish only"
instruction statutes from theérrlaw books . California's
seécndISupegiﬁtendent of Public inst:uc;ion;'gaul K->HﬁbbSr
ennunc1ated thls."English cnly policy in 1856; This policy

became law through Senatér Dillworth's SB 2, Chapter 2,

o



Statutes Df 1959,|and “first appeared in the 1959 Eadlflcatlan

at the Education statutes. California. became one Gf thlrtyﬁ"

eight states %@'énagg gﬁ»“English only" instruction provision a
betwaen.lgéb.and L9§7i fhe énactmeﬁt of Senator Short's SB 53 |
amended - out the “éﬁglish only" instruction provision in

Sections 71 and 12154 of the'géucatian Code on January_ig

1969. California's public’sché@ls then réceived $3 5 milljaﬁg
in federal Title VII blllngual fun8@s to suppcrt pragrams ln

public schégl§ dufing the 196957ﬂxfiscal year.

The latest statistics-shéﬁ that Calif@rnia received

$21.4"million durlﬁg the 1975-76 flscal year, 26% of the |
federgl funds appragrlatgd natiénally. Thesp funds suppcrted . %_
VfSD schaﬂl'distfiét pr@jeéts at a cost. of $L4_5 million. The »;.{;
ramalnder of the funds support 381 higher educatlaﬁ tra1nee= ) 2
shlps, 2 resauﬁce-centers, 2 materlals develcpment centersa
and 10 1nstltutlana* 3521stance grants,

‘ Table I dafails.Califéiﬁia's pargiéipati@n in the.

Title VIT program from 1969 thr@ggﬁ:l97§§5

I
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TABLE I

etz

Title VIT 1969-1976

<\ 1969-70  1970-71 1971-72  1972-73  1973-74  1874-75 _ 1975-76
*  |Total Funds : . - R I
A -5y ted . _ o _ . ; i )
Appropriated. $7.5M | S10 M $25 M $35 M $58 M $85 M $85 M
california's | . R 1 - ' ~
Share | s3.54 8N 10M 12 M 12'm 16 M 21.4. M
‘INo. of School | . | . i - -
Programs 45 590 59 56 107 90
No. of Sites F N . ' . . B EE
o2 45 50 59 56 107 75

No..of Pupils . T A o
rFupiis 6,303 12,952 20,037 27,138 | 35,128 63,941 54,823

Ehips £ X X - X "X i 381

No. of Resource . . 3 sp. 4 sp. 3 ap
Centers B | X . X - |programs |3 on goinfiprograms 1

- : 'Nt: of Ma erinls 7 ) ]
Devel. Centers X X ; X X X v X 1
NG, Of Thstit= T ; :
utional % : ) ¥ ’

jAsst, Grants i B X x( X X x 10 -

e

Ealiférnia's glslative Efforts . fcr Pup;ls'
Whose Native L nguage 18 Other than Engl;sh

E . California's fi st 1eglslat ive eff@rt to address

the needs Qf’LEEéguPils was the Unruh Preschool Act, AB 1331,

hagter 1?48 Statutes of 1965. This Act'amendéd thes.Education -
anﬂ Héalth and We;fare Codes so that Callfcrnla cuuld usa
federal funds appr@pr;atea_far sgg;al séfv1ces in the stateié
F : x L i
- . 33 5 1 7

ERIC

Aruitoxt provided by Eic:



‘ Bureau Df Qemgensatory Educatlan,'made no mentlaﬁ of this

&

P

Compensatory Eﬂugatién Preschéel Program. Séctian 1646 of

the Health and Welfare Code provided that.
Speclal prlorlty shall alsc be given t@
children from families in which Engl;
is not the language primarily used in
the home in order. that they may develop
that degree of English. facility necessary
to praf}t from school instruction.

The available evidence, however, indicates that

this 1egi51ativé priority did ﬁat‘recéiée étate_aéency priority.

fThe State Preschoal Guldellnes dateﬂ 19725 iésueﬂ by»thé

. priority. An audit of the State PIESEhODl Pragfam ccnduéted

- by the State Department of Finance, dated January; 1974

(Repert No. PR-79), noted its.lack of implementation. :The

‘ étaté Preschool Ef@gram Guidéliﬁes issuéd May l, 1975;7

t

that LES pupils receive bilingual in;tructién. The

=5

rein%rédﬁéed:this priority and, at the same time, provided

Staté

]

Department of Eﬂugatianxhas ng data available on the extent

to which these bilingual pragram;prévisians were or are being

2, LE :
- implemented. A .

~Cali fornia's Bilingual Programs
LB an

Assemblyman Deddeh's AB 116, Chapter 1521, StatutEa

¢

of l972, was the first 1eglslatlan to provide state funds® for

a bilingual program. ;The legislatién sought to determine the

.18



'p;oblems.

1

Vbéﬂt method af pra*;dlng pupllE igstrugtign in a language
rmqre understandable to them.". The blll authorized the San
;Diéga’and San Francisco pilot projects to offer blllngual
*instrucﬁional pragramsvin.Eng;ish mathe cs and-sééial

' fsclenc es to ncn- or 11mlted Engllsh—spaaklng pupils who

were recElVlng Enqllsh -as- a- Sec@nd Languagﬁ 1ns+fuct1@n "

m%f‘The Supe:;ﬁtendent of Public InstruEtlQP was to report'the

‘rasults of this study to the GﬂVérnér and the Leg;slgture'at

" the end of the pilot prcjéct on June 20, 19?5. ‘Former

LY

’Dé Senatgr Stlerg's-SB 102D_a5 one, Di the sources Wh;éh

‘would supply data in ”finiing the best_salutiﬁn‘ta bilingual

ub

SB 1020 waé the first bi1ingual;bieulturalbeducati@n
legislation to be enacted by the California State Legislature

in 1971. The bill was'pefmissive 1égislati@n.and Wcﬁld have

Kappr@p%iatéd;$lg8‘milli@n for program im@leméntatign had the

" @Governor not vetoed 1t._ Thé inteﬁt of tha,Lé”Jslaturé was to

PféVlde a-high quality bilingualibicultural program in the‘

publlc*schggls (klndergartén and grades 1-12, 1nclus;ve),

-

that would pézm;t develcpment by gtudents Qf_edugaticnal

:ancep+s and skills. The legislation defined "bilingual-



‘bicultural education"® thévsamé as did the "Bilingual Education
Act of 1972, " with one exception. Tha;stiern lagislatiaﬂ
5pec;f1ed "language and cuituzé" to be “lnsegarablg and

imade "culture a strong’ component of the blllngual—b;cultural
ll7;,, ;

mgans of instruction.

i

and the "appragiatigﬁ éf,éﬁlﬁﬁralgdifferagcgs and similarities.”

\

3 The Tltle VII “Blllngual Educat;an Act,"” therefare,
haé two éfigctg on bilingual pragrams thrﬂughcut the Unlted
Sﬁateé; afirst} the TltlE VIiI gzants stlmulatéd the atates
to change their Eﬂqiish—ahly'1nstruetlgnal laws so they wqgldi
be ellg;ble for federal blllngual funds. Secgndlyi it _ ;
:  Et1mulated states to enact their cwn b;Llngual laws because
Tltle VTI grantees ;lﬁn?d an ag:eement pramls;ng to contlnuéd
these prcgram services at the" end of an appraxlmate five year
Vfundlng parlad_ Thus, several séﬁtes passed "Elllngual .
Educatiénuééts“ and apprépriated state funds for their
_;mplementatlan durlng 15%?-73 Callfarnla did so in

cember of 1972 when Governor Reagan slgnéd into law, AB 2284,

.lchapter 1258; The Bilingual Education Act gf 1972 was"

20



authored by Pétér R. Chacon, Assemhlymaﬁ'fram San Diego and

nk
ol

v appraPrlated $5 mllllan t@ fund blLlngual educatlaﬂ prﬂgrams

in California. One million dollars of this amount went_tcnég
program planniné. " The ‘primary goals of this permissive

legislaticn were "tg develépacampéﬁéncé in two .languages

+

for all partlclpatlng puplls, to provide positive re;nforcement
of ppe self=;mage of Qartlc;patlng puplls,fand to develap

lntergréup and lntercultural awareness améng puplls, Parents

and staff in partlclpat;ng schcal dlStfthS;'S

Sixty-nine school districts enrolling a rép@rteé.

46;107 LES puplLs in ‘bilingual 1nstruct1@nal classei
served by this Act w1th the $3. S million appropriatéd fgr ;?
flscal year-l??;—Vé These AB 2284 prcgfams were' lmp;emented

W
F

w;thaut the benef;t cf Title 5 adm;n;stratlve regulatlans ;

required by the 1eglslat13n unt;l Agrll of 1975 when the StatEfl

H

Baard @f Educatlan approved regulat;cns submltted by the Staté

Bepartment of Educat;on_iw

The L974§?5 Budget Act c@nﬁinuéd the same apprcprié )

"ation, but 'through the efforts of AssemblyménAchagsn, Assembly

3_3'( B



— Lk 2.

:,:;Efg;kgz_Lea T McCarfhygéndwﬂthei;1egisiators, Governor .. . ... ... ..

oy .
Edmund G. Bf@Wﬂ, Jr., agreed to augment .the original

I : -
apgraprlatlon by $4.)5 million. Statistics compiled from

-ﬁhe "1975 -76 AB 2284 Grants aﬁd Studént Papulatl@n Repcft,fﬁwwwg;

= P

issued by the Office of. Blilngual Blcultural Educatlan,
;Dépaztmént of Educatlan, ﬂated March 29, 1976, show that thls

augmentatlon fundéd 48 new blllngual prcgrams to serve 5,755

=

addltlanal LES puplls and the expan51an of 41 present blilngual

rgragrams to serve 6, 840 more LES puplls Table II provides

an overall view of-the state funded bilingual programs from T

1992 £o 1976.10

© TABLE II

Bilingual Education Act 1972-1976

-F

. 1972-73 197374 1974-75  1975-76

 Iappropriation $1 M %4 M $4 M $8.5 M°
: : ' Planning | ' :

No. of Districts -1 " 60 i 69 1 72 118
Funded - : : o L ' i

No. of Sites SR R BN N
. Fundéd | NA g o NA NA © 435

No. of Néé;ﬁss 1 ' - o -
o Pupils Served 46,107 8,993 11,077 | -25,293 |,

"Nai of Manallngual L SR L : o
|English Pupils Served &732'l42 11,233 11,529 15,743

Total Number of . q1 ?;W N . e
‘Pupils Served 78,249 20,216 | 22,606 41,036
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| Migrant Programs

Congress amended Titlé I of the Elementary and

i

that programs be “des ;gn ed to meet the special educational needs

of migratory chiléﬁen;?L

et

The program was amended further by
the Education Amendments of 1970 (P.L. 91-230), 1972 (P.L. 92-318),

and 1975 (P.L. 93-380). These amendments clari ified definitions

‘m

and added pragram serv1ce elements, such as child care services
for migrant pupils. At no time, however, have feder l law or
federal :égﬁiatiéns’reqﬁired bilingual instruéﬁioﬁ for migrant
_ﬁg?ilérsgrvedf althéuéh.gl% of thé'83,000 children of California

_'migrant agricultural wa£ke:s'be£wéen ages 3-17 are Mexican

Ameriéans wh@SE-primaryVlanguage is Spaﬂishflg The National

Mlgrant Program Guldellnes 1ssued by ﬁHEW spegify six types of

"Inst:uctlanal Ser v1ces,6 but no blllngual 1ﬁ§tru¢ticnal fequire%

~ment or suggestion ‘is 1ncluded.13 Table III shows the extipt

7
of federal migrant program funﬂlng for 1966- 1976.14

- B

'TABLE IIT

: Title I ESEA No. of Pupil . 7 Ne. of Child.
- n Federal Funds partieipants Fedaral State/Local - . Fg:gigipaﬁts

1955‘57 » 1,420,032 | 11,163 N S SR - S
1967-68. | s,1s0,018 - | 26,469 x4 X S I S
1968-69 * 6,106,500 | 43,345 | X X I B

* 1969-70 6,709.604 . | 46,820' | 765,430 ' | 209,146 932

1970-71 7,368,421 56,000 | 1,297,000 349,000 7 1,237"

11971-72 §,285,802 - 56,400 ] 1,297,000 349,000 _ , . 1,023

1972-73 , 9,262,289 56,800 °  |1,297,000 | 349,000 ] 1,100

=

1973-74 9,832,415 49,603 |- eso,000 | 127,000 . | "1,100

1974-75 17,007,082 53,000 1,394,000 686,000 Y391

1975-76 18,509,670- | 83,000 1,582,000 763,000 B I YL L N

Secondary Education Act through P.L. 50-247 (1968) and specified
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\ : Califarﬁia'sAMigrant Mastar Plan
e RS
] AB l062 Chapter 1037 Statutes of 1973, authored

by Jth Vascanéellésf Assemblyman for the Twenty-Fourth
Disﬁrict, required the State Board of Education to adopt and -
Euﬁ?iﬁ a Migrant=MaSte: Plan to the Legislature in April of

1974, < The résult;ng California's Master Plan for Mig§§§§

' Eﬂucat;@n SpélelES the first of ten gmals for mlgrant pupils
. to be "to develop skills in reading, writing, and’listéning
; o S . - L15 e
in English and their dcmlnaﬂt language.” The plan specifies

that "the sugplemEﬂtary 1nstr,ct on .for- Mexlcan Amerlcan
'chlldfen ‘will be planned within a blllngual ~bicultural fraﬁéwérk

and should be related to major areas of the school curriculum.”

The "Assessmené'@F Iﬂstfuctianal Nééﬂg" does not say Whéthér

or not "each :h,ld 8 develoPmental 1evel" 13 t@ be assessed

i

in'the pupil's primary language or Engl h Neither daes the

plan specify that the:“qupleméntaryAinstruétiéﬂ"-shall be
_caniuctéﬂ by bilingﬁal teachers, alth@ugh it does say "the class-
jr@am teacher” w;ll élagnose and prescribe supplementazy 1nstructlon

.L

. ﬁ

"supparfed by tralﬂéé b1l1ngual tutors anﬂ resource, teachers.

Ty

St t'st*és-rfléasedrb” the Office of Cbmpensétéry‘ -
‘_Educatlﬁn, Mlgrant Educatlan Sectlan, show. that only 50% 53%

éf_the ertlflcated persannel 1nstructlng 91q Mexlcan—Amerlgan '

1
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B _—Afﬂsu}ﬁaﬁéjmwkﬁ;::aﬁgrt says nath;ﬁg about whether the personnél _

are bilingual. Table IV_pr@Vidés an overview Df the Situagion;g

]

Table V. Shéﬁs that‘SD% of the paraéréfessiénai staff aré:

Spanish surname, but again, no mention is made of whether

NG . these paraprofessionals are b;l;ﬂgual.l7

TABLE IV

Woertificated Persannal L

R : NO. OF §PANISH- - TERCENT OF SPANISH “PERCENT OF
, NO. OF CERTIFICATED | SURNAME CERTIFICATED | SURNAME CGERTIF ICATED 5 PANTS1-SURNAM)
REGION gPERSQNNLL . PERSONNEL PERSONNEL o glUDLNIS

1974 - 1975 1974 - 1975 | Raza - 1915 | 19wt - 197

1. 26,00 05 14,0 24 - . 1.60,9% 53.%% 96.9% 94,
11, | 13.00 18 5.0 4 R RTNT AR 20y S V0 VA 83 .
111, 13.00. 10 2.5 3 B T A LNV 92,94 8R!
Iv. - -.].15.00 20 3.0 8 20,07 40,07 88,97, - 88.t
V. - 24,00 0 22 }-11.0 11 65 .8% 50.,07% | 81.2% 88!
VL. 11.75 1 - 2.0 © 5 17.07% 4557 95.07% 96,
VII. . 2.00 . 9 0.0 1 - 07 11,1% 96.6% . 95,/

'TABLE V.

Paraprofessional Personnel A ]

] IS

R 5 v . .
.. |NO, OF PARAPRO- | NO. OF §%ANiSui"* | PERCENT OF SPANTSH-SURNAME '
. |FESSIONAL/CLASSI- SURNAME PARA- PARAPROFEGSTONAL/ - PERCENT OF bPA-
REGION "|FIED PERSONNEL PROFESS IONAL/ # | CLASSIFILD PLRSONNEL| NISH-SURNAME
CLASSIFILD PERSDHNLL \ . : _ STUDENTS

1974 - 1975 1L974% - 975 | 1974 - 1975 | Loze - 1975
T 1. . |202.75 357,50 194,25 - 338.50 .| 95,97 Wan | 96,0% 0+ 94,9

1. 99.00 . 291.00 80,00 266.00 80.8% | wItL. h/ fB84.37% 83.4
LII. 118.00 121,00 -+ [ 103,00 115.00 | 87.3% 95.0% | 92,9 . 88,5
1v.. 111,91 231.47 86,21 180.95 77,17 - 7nﬁzx BR.9% . 88.8

v, - |186.50 304,00 138400 231.00 74.,0% . 80,0% 81.2% - RB.4
VL, 111.75 136,00 95.,:50 126.00 B5. AT 02,65 ] 095,0%, 96.8
/1. 151,50 76,00 48.50 . 70,00 - | 94.2% 94.6% | 96.6% 95.4
- - IS * . ! . .
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Dthéf "Cgmpensatary" Regular Schaal .
Programs Ellglble to ErDV1dE Blllngual Serv;ces

. : Aédlt%anal blllngual prcgram services could be

p lded with. the 5Q§called Cémpensatory Educatlgn funds

avallable thraggh the fedéral Elaméntary and Secgﬁdary

*Educatlan Act (ES A Title I), the féderallgmgrgency_Sgthl,;

Aid Act (ESAA) and the State's SB QD/Educatignally_Diéaéé_;

k.vantaged Youth Act (SB 90/EDY). These p:égréms specify:laek

of English skills as a priority item for funding.  In March

of 1973, the Bilingual Education Task Fo:éé-prgpared'a com-~

prehensive plan for developing bilingualﬁbicultgral education

prograﬁs in all stafe and federally funded proq:ams;

'lncludlng thé: State s Early Ch;ldhood Eau:atlon (ECE) prag:ams

(K 3) thraugh the A127 COnsalldateﬂ APPllEathﬁ prDCéSﬁlB

The Department of Educatlan has lncluded blllngual éducatlan

provlslons in the Al27" Elementa:y School (ES) aﬁd)Secgﬂdary

- School (SEC) -level plans for the 1976-77 schéél year. 'The

process frém "arafted plan" to field 1mplementatlon has taken
more ﬁhan three yéafé. Héwever, no assurance’ exlsts as to
whether or not bll;ngual servlces are in fact §rév1ded ta LES
pupils sesved by these prggrams because the Department of

Educatloﬂ d@es not requ;re that such puplls be taught by

:1nstructgfs p5552551ng blllngual skills.

Rol
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Title I regulations specify the eligibility of

pupils whose native langﬁééé was other than-English and the

state legislation/ agthﬁrizing the EDY, program, identified
the "pofential impact of bilingual-bicultutal pupils" as one
of the three indices according to which "maximum aﬁpértianments

allowable to school, districts shall be determined."!® Title I
N l _3‘?\% o =
define§'“aﬂugatiﬂﬂé}ly}deg:iyed children" to include pupils

R

"whose needs.for such special educational assistance result

from poverty; neglect, delinqueney,{quéultural or linguistic
isolation from the community at lafgé.“zo
- Table VI shows that 12,872 NES and LES pupils

rreééived*TitLg_l program services at %}CDEE of $323/pupil in

1974-75; '7;l§D received Tit%eii migrapt services.at a $123

cdst{gupii and some %,84? :éeeiveﬂ Emergeﬂcy School Aid Act
program safviéeé é%fé éégézcast/éugilgzl The tagléfalsc
ind;caﬁes that 8;é7DFNES and LES' pupils récéived SB 9D/ED¥
ser%i:es at an avéfageicQSt of $252/pupil. An additional

64,174 NES and LES pupils are shown receiving services in

programs co-funded with these and other state an? ° Aeral

: 4
funds at a $374 cost/pupil.

&

T




TABLE VI

State and Fadaral Programs Sarving Limitod-English {LES) and

MNdn.-English Spoaaking {NES) Childron, 1974-75 CIAL FUNDING

CTate VI . 12048 36,179 551 509

B LES and NES Froztam Cour Far y and Sergndan Edur \xl {ESENY Tnllf l
. Funding Source Students Served, Evpenditures Student Ouly™ o 4 l"ﬁ 155
5] ATE 11 DIAG - . s ESEA, Tule 1 t\hf:r:mt) R
Lro. Vaucstion Act of 19797 Chapter 1238/1972 « Emergeacy Scnool Aid Adt (1‘:«\“ Qaly " e
a 8701 £1.797 A4 1% Tetal Fedreral . e s e e

hapter 152111971 unna;

"4 14508 255 COMAINED FUNDING

" Millerd rewh é%-pu ¢ RIL/IGT2 AB 612 ¢ 160 807594 219 clish a8 3 Second Longuage, Tille 1, USEA(EDY (5B
Edu Is Disads antaged uth Chabter | . . G, BCE, ete 252 515,115,368
S Onlv™ L . 8510 2,187 457 i BRilingual Edueation Cu m'nn_\hur af any ol the ahsnw i
fgledt i=_| Education Chap 1117115“72 {58 ) ) programs :
T 18319 22617 213 Total Undugphiestrd Student Count . k -
:“ A%S. - 1161370 v | * This funding seuree provided $24300 05 1774273 The dejiriment notes that some rin riett alzainzloded
i ! Funes from the Ao Uiirnh Heulag Speeahst Peogs am . e
Yet, although Table VI shows some 133,074 NES and
. ' "LES pupils receiving program services from these funding
sources totaling 54459 million at a $377 ccst/g upil, only a
total of 21,357 pupils can be iﬂéntified as recipients of
bll;ngualeblcultural program services, 9,209 from state and
12, 148 .from federal bilingual program fu 5 However, by g
” lat, on, at least one=third of these puplls in both
; bilingual programs must -be m@n@lingual Engl;sh speakers,
" therefore, only approximately 14,102 are NEs and LES pupils
who . definhitely should be receiving bilingual instructional services.
, The other 154,431 NES and LES pu’il ay or may not be receiving
- bilingual instructional services. The fact that the Departmeht .

"

o 28
ERIC ‘ ' ‘

Aruitoxt provided by Eic:
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of Eﬁﬁeatian does not require that téa:hers possessing
bilingual skilis instfuéﬁ_iES'pupils whasé native language
is other than Engllsh makes it unlikely that many of this
number are r2221v1ng quality instructional %Efv1ces in a
language théy understand. Thus, presuming that a b;;lnguai
teacher is thé.CGEE of a quality bilingual p?agram, the lack
;Df suchra requirement would mean the iaék of qualitybbilingual
1nstru:tlan b?cause even 1if alﬂes possess excellent bilingual
and bicultural skills, the gupervlslcn of the second language
of ins?ructian would be impossible by a certificated mono-

lingual English teacher responsible for classr@@m curriculum

and instruction.
Other bilingual prégfam services could be provided

to LES pupils enralléd in the State s ECE prdgram enacted
as Chapte: 1147, statutes-of 1972 The Leglslature requiréd

that 50% of the amount allcwed any year shall be designated

for "those districts Wlth the largest number of pupils

wif¥h educational need."zg The Policies for Early ‘Childhood
Education, issued Janﬁary;;1974 by‘thé State Department

of Education, specified that by the end of the third grade,
thrgugh 1nd1V1dualled ;nstructlaﬁ, ECE intends to give
-all §uglls "sufflcient command.of the baSlE skills in
§!—éé§!§§n succeed in

i

readlng, languagef and mathematlcs

[ a0
‘/" W

o,
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their future schéalingiana.liﬁe_“zg These policies alég=
- provided: - ﬁthere should be staff members who speak the
language Gf lagé pupils_,iwhen the Early Childhood Education
Program 1néluﬂes Puplls whose first ‘language is not Engli%hi"24
The policies also, déflne "greatest eduﬁatlanal need to be an
eligibiliéy priority,of the pupils and include those who F
qualify under the terms of Senate Bill 90 relative to ' Potentihl |
- Impact of Eiiingdél Bicultural Pupils,' ‘Ingex of Family |
?cvarty.} and 'iﬁdéx of 'Pupil” ran51engy w23 . Thus, these
policieg we indiéate the pr@bability that Ecé'pr@grams in
self-contained clasgrooms enrolling a ﬁaiaritg of LES pupils

would provide blllngual instruction.  However, the fact that

m—

no state level requlremant mandatés that LES pupiis -
Eecéivg services fram blllngual teachers, except in AB 2284
programs, minimizes the ahance that pupils served in these

programs: receive bilingual instruction.

American Indian Programs
J LC [ndlan P £

American Indians numbered 200, 000 and occupied 20%

of the State of California in 1848 when the Treaty of Guadalupe-

0]

- Hildalgo was signed. The pagulatlan ‘stood at only 20,000 in
1900, but a statlstlcal survey compiled through Palomar College
“in 1975 shaws that the Amerlcaﬂ Inélan pcpulatlan mf California

now §tands at ;39,@001 the lazgast of any stateigér The State

30 . ,,

4




Department of Educati@nfreggrteé in-its 1974 "rRacial and
Ethnic Sufvey” tha£ 30,344 American Indian pupils are enrolled

in approximately 500 K-=12 school distriétsg However, the

latest statistics avallable from the Indian Education Unit

result from the i975 sﬁatewide school district census and

show 51,200 Kalg American. Indian pupils to be-énrqlledi

These American Indians -have had two federal and two state

programs available specifically for their educational needs.

3

Federal American Indian Programs

yémérican indians‘are-eligible for educational services
’uﬁaer two céngressional programs: (1) Johnson D Malley Act af
1934, as aﬁénded‘in?lQBE by Pﬁblic Law 74~638 and by Title IT
of the 1975 "Indian Self Detezminaﬁig; and Education Assiétange

Azt" (P.L 93 638), andv(gfﬂthe "Tndian Education Act" of 1972,

Title 1V, Parts_a, B, and C.

The ?urﬁgse of the Johnson G'Malley gf@gram is "to

#

meet h Sgecialiges\ana unlque eau:atlan 1 needs of eligibl

Indian studénts,"’namély,‘ﬁhose who are at least Qné=quartér
deg,ee Iﬂﬁlag and whs are members of a federally recognized |
t:i?e_ ‘Until 1975 only school districts could contract w1th
.thE‘Euréau of Iﬁdian Affairs (ELA) to administer these ﬁgnds,.butf

the "Indian Self-Determination and Education Assistance Act"

w‘
e
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of 1975 has broadened eligible agency to ﬁany state, school
A .

district, tribal organization or Indian cﬂrparatian_“27 The

program funds are appropriated to the Department of Interior

to be administered through the BIA:
‘The regulations require that BEducation Committees,

pa,énts, be established, conduct a needs assessment

28

i

composed o

Df the puplls anﬂ prepare the goals to meet these needs.

4 - Under these feaeral regulatlans, American Indlan Education

. 29

admlnlstered thraugh'Publlc schools BIA records shaw that

T4

the flrst two program goals are culfural maintenance, and hcme
& ' i

language develogment - Fcur such programs are funded éurrently

in California. The Plumas County idaians; Inc. have contracted

with the BIA since 1971 for a‘bilihgﬁa;ebiéultura; program in

the Maidu family 1adguége grgup:. Twa other suc¢h programs in

the Pomo and Wintu languag- graups have been undar contract
with Reound VElley Unified anﬂ Reservation ,Scho l Dlstricts

since 1972. Mountain Emplre Unified ccntract & offer such a

e

program in’ the Deigeuno, family language group in 1974.. Table

v

VII shows the Johnson D'Mélley program funding in california

L ) 1
since 1969_39_ . -

iy,
i,




TABLE VIT

Jahnscn o' Malley Program Funding :
1969-1976 - “ -

1969-70 1970-71 197172 1972~73  1973-74 197475 1975-76 1976-77

Funds . 535,000 | $130,000| $189,000| $350,900/ $338,768 $356,630/ $394,000| 51.6 M
bio. of Scheol | . | .. — N - — S —
Qigtfict anjettu : 10 18 18 15 14 14

»

 The purpose of the Indian Education Act is-to
deéign programs which meet the special educational needs
éi the Indian chllﬂren anﬁ includes blllnguai language

;nstructlcn as one of thé “suppcrtlve services." ,Sghgel

‘dLstrlcts raceive a grant based on the number of American
i

Indlan pupils who are at least one-sixteenth Indian and who

are members of a federally re:@gnized‘tzibe§1 Each school
: . 4 :

- district mast report the number of American Indian pupils
éﬂréll@d "to the State Department of Education. The Départment

must fégart this count by November 30 of any fiscal year té

HEW if thelschaél aistriét is to qnalify for the federal allow-
30 -

‘ance per 1dent;f1ed Amerlcan Ind;an pupil.- Federal law

'fequires'that these federal funds supplement not supplant
* school dlstrlct resources aVallable to American Indlan Euplls

& i T
§

ana that the aet1v1tles palﬁ f@r by tﬁesé funds meet the




i
%]
b3

i

"“special educational needs of Indian children."

Table VIII shows the Title IV, Part A funds subvented

to California school cdistricts,.33
N *
TABLE VIII - : N
Title IV, Part 4 Funds, 1972-1976 ¢
Firat _ Second Third Fourth
FY FY FY FY
_1973-74  1974-75 1975-76__ 1976-77
Title IV Part A I L : '
Subvention 107,715 \1,223,000)2,228,000 4 M
fotal American ) ' - ' - - 7
Indian Pupils Funded 15,417 18,250 30,854 37,031
Rllowance ner Aﬁr}fiéaﬁ ) 7’& 11e . e 77' - -
Indian Pupil 85 11.5 72 108
%@tiailié;néfriéan Indian: . i aan
Pupils Repartad By NA NA NA N 51,200
Schopl Distriets - I S —
‘ercent of Distriects . I
f” Reporting NA NA 19.9% 16.5%

Calif ornia also receives Title IV, Parts B and C '
program funds. The 1975 Part B subvention provided an addi~
tional $1 million for Special Projects designed to improve’
the educational opportunities for Indian.communities. These

1 ‘ . - . . . _ I a3
. ~. projects can be conducted by public or private agencies and
numbered thirteen projects. The 1975 Part C subvention funded

four projects providing special'Iﬁéiaﬂ adult education for an

© . additional $194,000,

=K =

31
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State American Indian Programs

™.

Two state programs have been avai;aﬁle\té serve
Califéfﬁia RAmerican Indian,pupil'needs.» The éirst authorized
"not more than 10 Indlan Plth pragects in the rural publlc'
schools" for three years and waé carrled by Senator Ramialph
Collier, of the Flrst_Senatarla; District. 8B 1258, cChapter
1052, apprsprlateé $1.5 million for what came to be Ealled
"Indian. Early ChllthDﬂ Edu:atlan," but then Governor Reagan
"blue penciled" the amount to $500,000 and subgeeted the final
twa years to the yearly budget review and appropriation process.
The second ‘is SB 2264, Chapter 1425, authored by former Senétér
 Moscoriée, which established "10 california Indian education
cente?s...to strengthen the instructional program in the
- public EchDDlS " The legislation aﬁpfﬂpriated $400,000 for
the 1974 75 fiscal year and provided that thé amount "shall be
reduced by any amcunts made available by thé ;éderal gaverﬂment

_fcr the purpose of this act."34v

The Indian Early. Childhood Edugatigﬂ.legigiatian

=

required no néeﬂs assessment, but only "a llstlng of the goals
and objective to be ashleveé.f. Although school districts
.receiving these funds ﬁeréigequired to- "establish a district-

wide Indian Advisory b@mmittegaﬁér Indian education," and each




participating school had to éétablish "an Indian parent

i

advisory group," the committee funetion was limited to 'provide

advice and suggestions on all parts of the program." The

=

1egislatiéﬂ did not ccﬂtaiﬁ any bilingu or bicultural require-

U‘n\

a.
ments. Table IX describes thé program. 35

TABL

=

IX

Early Childhood Education Program

1972-73

1973-74

1374575

1975-76

Apprapr;atlon

$lDD,DDb $400,000 | $260,590

Available

EQ.IDf

- Pl@jectq
No. of - . C o -

Schacl Sites ] ) .

Df Amerlcan

ian Pupils

10° X

D

%wz‘

ndi

The model for the Indian Education Center legislation

was a successful community organized and administered proc

n children and adult needs éh;tha'PiuteSShésane,

serving India
|

Indian Reservation. Ten agencies and eleven programs were

:fundea for the 1975576 piggram year. All the ?ragréms fuﬁﬂeé_

made Ind;an culture a pr;nc;pal element and two ed

ontain

» provisions for biliﬁgual elements. -

v




State and Local Decisions on _
Bllzngualfg;cultprgé_gypgxgmg

The federal law and requlations specify that federal
support of bhilingual-bicultural programs has only a "capacity

i

building" funéﬁiaﬁ to supplement "the historic State and local

i -

EESPDHSIbllltY for fundlng and adm;nlstér;ﬁg this Eauntry s

’ educat;on systemi"BE DHEW further specifies that the po licy

decision of whether aqr not .cultural plufalismjis to be the

effect of such prégrams "is a private ﬁgtter of local EhGlcEi

Furthermgre: the federal requlrements for di ct and school
level advisory committees is to’ ensure that these programs
serve the intended pupil Qopﬁlétiaﬁ:aﬁa that -the content of.
theserprégrams be the subjéct.af local choice. The federal
regulations governing éméricaﬁ Indian programs even give these
ccﬁmittéés a policy making%rcle’relativé to local school
districts in the choice of program céntént- | “
Two cha:aétéfistics of béth;fédé:al and state bilingual
éducatlcn programs work aga;nst the establlshment of blllngual;
bicultural programs. Publlé:La, 93 -380, the Title VII Bll;ngual
Education Act, and AB 2284, thé Bilingual'Educatién aAct of l%??,
specifically state that the goal of the biiingual education Pfégram

e

is to develop in each LES PupilfluencyizEﬂ@ish so that the gugil y




may be "mainstreamed" in the regular program. The present

federal and state policy, therefore, views bilingual in-

struction. as compensating for a lack of English skills.
Thus, present bilingual educatlan programs are in éffecf
transitional. Se?gﬁdly, the present federal and state
bilingual é:ograms include the culture of the pupil whose

native language is other than English Dn;y "to prcv1de

o

positive einforcement of the self-image of partigipatiﬁg

H

pugilsg“37 The Congressional Conference Report on Public

Law 93 380 sp221fi d that the purpose of the Title VII pfég:amf
is not to establish a bicultural society because the cultural

maintenance of the primary, ngnsénglishhjanguage pupil is

specified to be a state and local choice. - Consequently,
the "compensatory"” and the- ,nfaréemént" characteristics
radversely affect the implementation of .full blllngual

education programs wherein a second culgure and language

are developed and maintained. The DHEW memorandum, "Départmental

1

Pé%&tl@n on . Elllngual Edu:at;on,‘ issued Décémber 2, 1974,

¥

regnfarces the Ccngr5331énal intention but emphasizes that

"the cultural plurallam of American society is one of its
a.

gféatés' ass t 7"38 The confusion as to what canst;tutés a

blllngual program 5tems from the conflict batween the goals

of these programs and the b;l;ngual 1nstrugt;onal means
employed. . _ ) \
33 \
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A brief description of the aifféréﬁtsphilQSGPhiéS of
bilingual éauéation, theirvdebaée and legal history in the
United States and California will clarify,thié confusion.

{Chagter'é is entitled "Legal and Philgsaphiéal Aspects of

Bilingual-Biculttral Education Programs."

x
T

e
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" CHAPTER 2

LEGAL AND PHILDSG?HICAE ASPECTS éE‘
' BILINGUAL-BICULTURAL EDUCATION PROGRAMS
The question as ﬁa whether or not bilingual educatlcn

prégrams are to be éfféred in publlc schools for puplls wh@se
primary language 15 other than English has ‘two parts. Gne

part pertalﬁs d;rectly to the cgurt declsigns culmlnating

in the 1974 Lau v. Nléhﬂlg déClS;Qn_ A second part however,
is braaée¥ and ralatESftg a EOlltlEal climate and to state

and fedaral court decisions culm;natlng in the faJlDW1ng

Supreme CQEIE dec;51gn$; Qu;:k Bear v. Leupp (210 U.S. 50),

Meyer v. Nebraska (262 U.s. 390);: and Governor of Hawall
‘ 3

?. Tckushl'e (273 U.s. 284, 298) The. tension between the

pulltléal prlnclple of one nation through one language under-

lie both pa:ts

The PDlitlEal Questlgn cf

This second and broader questién comes down to a

po¥itical questién of ethnic assimilation in the Anglo-Saxon

;mage versus ethnic plurallsm in the multlnatlcnﬁl 1mage_

In 1782, the F'%ﬁch p@lltlcal wrlfer Creve:aeur, asked

40

o .;.
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wheéther or not America might “not be thought ¢f as a new, political,

* pot .in which the ‘stocks and folkways of the rany Europeans
o . : .0 o
were melted tagéther by the fire of a new spirsit in this new

land and develop. to a new Eeaple?BB The ideal offered for

ghis.ﬁew peoplg;was the Anglo-Saxon as typified b§ the
“English“ﬁlangﬁggé; However, this idéal.émitted twé iﬁdigénous_
_Eéaplés,vthggﬁéﬁive Américaﬂsrand ﬁhg ﬁéxiéansecf the é@uthé
west and West, and gxcluded a third; the Afriéans, brought

_ to work on plantations in the Colonies.40

Qallfo:nla 8 second Superjnteﬁaent of Public

'Tnstructlan, Paul K Hubbs, was an example Df this political

Ea—

~

polltzy when he Pralsed the "gréat Caucas:.an race of man"

in his Sixth Anﬁual Repéft Df the sggerlnﬁéndeqt @f Public

3.
’Leglslature on December 31, 1356.41. He traced "the past
histé%y @f;ﬁhe’languagé that néw”mbveé the_maehinégy of our
government a%d Eﬁnunéiatés'her p§0§:ess”in Sciéntific;réseaf;h“
and then followed the "race that has towered over all Dthér
" races in the science of governmentj @h_gs?chalogica;_knowlédge;
and in the arts" to thé “faderland @E cur>racer“42 Thié
"faderland of our race" was the North Eurapea cauntrjés wh;ch
 préducéd the "Anglo-Saxons" wh@, according tansxébs, f@un@ed

the "Grecian and the Roman republic...and finally gave to us




I
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o

I

- . through éur Pilgram Fathers and the settlers %é the South,
;th§:Anglc!Sax@n'iéngpage, now medified into mcderﬁ English

: languag%."43 Hubbs' address established thé "English only"
L ﬂ,,gcl;cy of public schac;:instructiqﬁ in CalifcrniaAguElic;.

éééh@als-i

Andrew'J. Mauldér, the State's thlrﬁ Super;ntendant

- of Publlc Instruct;an re;nforced this pclltlcal pallcy by

\t-

emphas;s;ng that "our publ;c schﬁgls were clearly intended
for wh;te chlldren algne_“ He then récammenaéd that the
elév;nth session Df the Cal;farnla Staté Leglslatu:e w1thdraw
state funds for educatlan f:em“"any District that pérmlts
. the adm;sg;gn of the chlldrgn af the inferior races - Afrlcan,
Mcﬁ%élian; or Indian - into the Common Ech@@ls_“44 The K a
-eleventh seséi@n of the State Légi31atgre Subsequentlyrauthafiseﬂ
"marshals selected and designated by. the Trustees"itg "take ‘

-

a spec;flc census of all the Whlté ch;lﬂ:en within the;r

[

A

respective Precincts“ in the “m@nth of Gct?ber, annuallyi“45
In addition, the Lééislatufe disallcwedi“uégfcesf7M§hgaliansg
and Indians" from being admitted "into the publlc schools" B
and autharlzed the Supkrintendent to withhold from the district

which did admit them "all share of the State School Fund."46

£
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The Legal Right to

Ei;;ngg§;ﬁ5;gglggtal7Educatian

A fizst instanEE’gf this Caucasian prlmacy appeared
in the federal Agpraprlatlan Act of 1971 and was a;rected

'agalnst what was térmed the "barbarous cémmun;ty“ of Native

4

-‘Amerlcans. The Qu;ck Bear v. Leupp ﬂéélSlGn was the result of

thé attemgt by F E. Leupp, Commissioner of Indlan Affairs, and
Jesge E. Wilson, Actlng Secretary of’ the Int: 1ér, to implement

this Act. Presldent Grant sponsored thls fedéral Act 1n arder

to "breathe ‘the atm@sphere of - a civ1lizéd instead of a barbargus -

...cammunlty" into the Natlve Amarlcan Ehlldzen.47 The Act

established off-reservation boardin g chools and bv 1886 no

Indiai student ﬁh@se tﬁiti@n!and maiﬁtenance was-gaid for by
the U.S. G@vérnﬂént'Studied a- language other than English
or customs other than the Anglo-Saxon. fn s?iﬁe Df Ehé Act,
XInd;ans cantlnued to use the “Trust" and "Treaty Fund“ monies
t@.pbta;n b;llngual—b;cultural educat;én pragrams in reser%
vation schools thr@ﬁgh théfEﬁreau of Catﬁgiic(Indian Missions.

Leupp went Lo court to stop these educational prcgrams

=

and aigued thaﬁrthe‘use Df these'manles was a v;olatlanféf the

Constitutional provision that the ggverhmént be "undenominational."

The Supreme  Court decided that:these monies were the property of

the Native Americans and under the;rjfifth Amendments rights,

they could use them to educate their children in schools of thelr
: \ .

\
.
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own choice.

= -
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»ereggners" was the;Me;e: v. Nebraska deeisign!'.This 1923
decision was a regﬁlﬁ of regressive statutory restrictions

- placed, on the bilingual instruction of German immigrant

pupils attending bcth-publié and private parochial schools
in Ohio and surrounding states. )
Elllngual instruction in German and Engllsh in the

United States Elementary schools, dated from 1€§4 near

'Phlladelph;a, Pennsylvan;a. Bilingual p;ggfams spread éﬂaﬁ
""a-._

Pennsylvanla ta New Ya:k Virginia, Dhia, Michlgan, Indiana,

/

. Illfpa;g, W;ssans;n, Mlssaurlvagd Minnesota andigrew to the

point where some 9 million German citizens spoke and were

iiau%hkrin German %ﬁd/sr English by!1910 "No other nansL

_Engl;sh laﬁéuage has been spoken by as};arge a perDrtlDﬁ

Qf residents of tha United States at any one time in Amerlcan

-hlstDry," Wfltés Heinz K1555—49 Gérmén bilingual publlc‘
SGhGDl systems were established in Cincinnati (1840),
_Baltlmére (1872), and Indlanapalls (1882). Laws in W;sﬁénsin

- "(1854), Tllinois (1857), Iowa (1861), Kansas (1867), Minnesota

_(1867);’Dregcn,(1872)@ Cclafaaa (1887) éha'Nebraské (1913)

‘left the decision on what kind of school programs would be’

4.4
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é;aféer3d pupils té‘lccalééiéﬁPéa These §réﬁEs.were identified
.ig somq. states ag "75 freéh@lﬂéré“; in @thefs; as the garénts
‘of 25 or 50 pupils, a mé}ari%y of school -districts' voters
é:dﬁhé ;&h&gl.bgara_sg ’ ' s y %i

| - o

’rillinéis‘ Edwards Law (18§%) and Wisconslin's Bennett

aiaw (1889}Kﬁgré,the first instances of state 1egi51§turés l
intervening in the local decision -about what ‘the languages
of instruction in private schools would be; state legislatures

-

‘soofi would decide the same in public schbclsiE% The Edwards
'and_Eennefﬁ’laws required that’Enélish be the sole 1angua§e

of instruction for most subjects in non-public sc%aal§i52

Other states including Nebraska followed 'suit.

Three principal motives sparked these effarté% first, the’

anti—Kai%E;fahdEseccndly, the -anti-Catholic sentiments grow-

"ing within the United States. .Finally, the threat of the

 so-called "Yellow Peril" rallied proponents of America as

ﬁWhité man's country" to the "English iny“-causéjs?t Ihese
were linked to a developing Ameficanx“nativism"rand a ﬁieﬁv
fhét)Ge;mans and Jéﬁanese were Pétential agents of féréign;
subvérsiﬁe p@Wérs-Seeking to také over the United S£a£és |
ggvérnmaﬁi. These efforts were spéérheéded by the Know Nothing
Party and tﬁe American Protective Assaciatién and rati@nalized

s

45
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by the” EQﬂtEntlDﬂ that "Amerlcans speak Engllsh."54 This

4

' cantent;an carrled QV\a nto the realm of voting and bgth
ge

thEEE groups alsc urged the passage ﬂf 1aws requiring Engllsh

llterécy teséé as a preréqulslte far vatlng,, In California,
a member of the: Amerlcan Party, Regubl;can Assemblyman A. J.
o Bledsge, labb;ed to aménd gut the blllngual prQV1s;Dn placed '
.in the California Canstltuticn as - a result of negotiations
vfgllawing thexappfcval-af thé Treaty of Guaﬁalupe—Hldalgai

Eledsce lad the l893 effart which amended the CDnEtltutan

4

voting rlghts 55 ' S - ’ -

if The flrat case cantest;ng the “English only" methad
Df jnstructlgn was brgught by a teacher in Nebraska. The
teacher had been found gu;lty Qf teachlng German to a. ten
Eyear old chlld ln a parachlal schaal and hls ccnvlctlan was
upheld by the Nebraska Sup:eme Court with the argument that
"the statute (fcrb;ﬂdlng instructlan ih any Language but thg
Engl;sh language) forwards the work of Ameriganlsaticn n56
Justice McReyands del;vered the decision and found that the
7'canv1ct;en cf the teachers and théggrbhlblticn of teaching the
modern languages of’ German, French Spanish and Ital;aniccn—

stituted a violation af the f@qrteenth'amendment gf the u. S.

Constitution. _"Ev;dently the ;eg;:lature has attemptéd

T

46
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materiélly to intérfere with thé cailingvaf modern 1aﬁgﬁage
teachers, thh the nggrtunlt;és of pupl;s ta acqulre kncwlédge
and Wlth the power of parénts to control the eaucatlan of* -

-_the;: own," said Justice McReynolds.37

F U 5 |
The Governor of Hawaii v. Tokushige decision was

_'the résult{pf Asian_citiz;n‘réact@éﬁgfg the"Agt of 1920
restricting fé:éign ;anguage school inétructién in the .
_Teiﬁitéfy of Hawaii. The Act was based on a’SuEVEQ:CQﬁmissiéh
feécrt arguing against the f@:éiénélanguage schools because. y
of the.adversé‘effécts~Gf.bilinguél instruction én: (1) the
health of the children; (2) progress in public schools; and

{3) lagalty to AmEflca because the instruction Encéuraéed

s

the rétentlan of Japanese culture, ritual and rel;glgusn

%

-devotion to the Emgergr. The -fact was that only 900 out of

natlve:language.

The Asian Eémmunity took the Governor tc_c@urt,

- The district c@uff sided with'the'glaintiffs and gféﬁtéé a
"prellmlnary lngunct;cn against the enforcement Qf the Act on
the graunds that' it would v;élate the fifth and fourteenth
amendment rights of the plaintlffsi Tﬁeiécverner. appe%;ed
the decision to the U. S. ‘Supreme Cguﬁt{ Aééin, Justice
McReynolds delivered the decision and upheld thé'disﬁfi§t

éourt's opinion stating that "enforcement of the
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”Aet...wauldeePriva parents of fa;r apg@rtuﬁlty to péccure
for Ehii children 1nstructlan wh;ch they thlnk lmpartant “Sﬁ;
vﬁé continued: '"Thé Japanese parent has the rlght +to direct
the educatlan af hls own ehllﬂ without unfeasanabl%

rastr;ct;answ tﬁé C@nsfltutlan prctéets h;m as well as thgse .

‘who speak another’ language."32

The net effect of these caurt degl519ns affltm;ng
the Nath% Amer;cans rlghts to use th21r tribal monies to
educate their chlldrén and thE fDurteenth amendment rights
of parents té educate their chlldren is to make Elllngual—
ﬁ:blcultural educatlén 1égally PEIElSSLVé fgr parents in the . 1
-prlvate sghgal area. Egt, even thgugh the rights of :hlldren
ané pérenté.tc=ébtain=bilingual instruction in Privaté schqcls:
prevailed bécause of ﬁhese Suéremé Court decisiaﬁsg'state
iiégislaturés cantipued tg.gﬁrsué_the pclitiéalvpglicf.éfﬂéne
‘peaﬁle th:gughAcne 1aﬁ§u§gé and to require that Egglisﬁ be
the basic language af instrﬁcti@n usﬁaily-in grivatevas
well as public:éch@@lsi Ninéteen states enacted such

legislation during the pericd of World war I,%0

The Legal nght :
ta Egual Educational Gppartunltv

ThéSégSup:eme Court dEElSlQnS applied to private

schools until a group of Chinese parents in San Francisco

18
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ﬁcok_a ali fcrnla ”"’1f: school district to ccurt in 1972.
. . - g .
This case was decided by the . Supreme Court 1n/the 1974 Lau

;

Nlcholg declslon Th;s decislcn dlffgrs fram the fareqalng‘y

decisions in twa:respects. (1), It régpénds to plalntlffE
S , : N
whase children attend public schools; and (2) it sides w1th

“the plaintiffs by’ statlng that r;ghts gratécted by Title VI ”
of the Civil nghts Act of 1964 had been violated, but, contrary
to. the earlier décislans, dcés;n@t;egncludé to the alléged
violation of the;fgurﬁééﬁth amén@ﬁentis} ihe.ggg decision
was unanimous and finds that-thére "is no equality of treat-

' - ment-merely by prouiding stuié;ts with>the55ame facilities,

! textbooks, teachers and Eurréculum; fcr students who do not

understand English are effectlvaly f@reclcseﬂ fro any
meani ngful educatlan_?sz_ Thggcourt-remaﬁded the case to the
district eourt "gé: thé fashig%in% of appropriate relief“

to rectify the laﬁguaée deficiency in order té open the
instrucﬁi@hitc étudéﬁts who have a.deficiénﬁy in English

!1§nguage skills.
- F

In remanding the case to the district ccurt ‘Justice

- Douglas pointed out that ‘the very Eéucatlgn Code sectlan Whlég
required the mastery aszngllsh as the goal of public school
instruction alsg authDriEed'bilingual instruction as an

alternative. In addition, the court citéd the school district

49
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:far ;ta "lalaaaa falra attltuda“ and fallura "to act in the

faaa af changlng social and ;Jnguaatlc patta:ns.

Lau and Twa Quastlana Canaarn;ng
' B;llngual Eduaat;cn

.

This Lau decision raises two basic questions. First,
daaa'tha!daaiaian require “bi;inqual".aaacaaiaa programs for
LES pupil$ in school districts which the Office for Civil
Rights (GCR) finds out of aampliahaa with the éi&i; Righta

_Act? Secondly,-do school districts which are in compliance

with the Civilé?ighta Act have any specified "biliagualﬁ ‘
" program requirement in relation to such pupils enrolled 4in
their schopls? . | i
¢ ' ’

-The first question afiaas_baaauaa tha_Suaramakcau:E
cites DHEWgﬁiéalinaa in requiring the diatriat ta “taka)
_ afflrmat;va ataps to raatlfy the 1anguaga ﬂaf;clanay in ardar
. to open its 1nat:uat;onal prqgram to these students," but
P

dld nat specify ramadiaa bayand tha altarnatlvaa available

in tha Qallfarnla Education. Cada. The first: question asks o

-what the minimum pragaam remedy required of a pablia school

district is to conform with the Civil Rights Act?

The second question arises out of a need for a ..} |

consistent public policy in relation to the kind of services

50
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pupils whose native language is other ‘tha- English shall

:eQEiveiac;Q;ding to their individual talents and abilities.
The second question asks what is tﬁe optimum program which

the parents want and the district jcan afford?

1/ =

! . . R . x5

Situations Camplicating Séluglons

to the QUEEtlénE

.

fallaw;ng facts., (L) H;stcr;cally, full Elllngualsbicultural
éducatlan was the reallty bath in the nation and in Callfarnla

far more years than “Engilsh only" 1nstructlcn, Fishman palnts

out that four of the seven cclan;al languages "have malntalned .

’un;nterrupted gont;nu;ty @n%gmerlcan soil," namely, English,

Spanish, French and Gérman_sg' (2) The passage of the "English
énly“’iﬁstrUGticn laws and ﬁpe rise @f;American "nativism"

at the end of the Ninétéeﬂth anﬁ beginning @f'thé

1mplement and unpatriotic tp ‘provide in spite o7 the Supreme

Court decisiané upholding the fights of parents térEhQDSé‘

" such programs. (3) "Spaﬁlsh " Fishman observes, ﬁc@ntinues

tc have the greatest number af speakers,“ partlcularly in the °
Sauthwest -and West because of the Spanlsh colonial émplre
and of the 1mm1gzatl@n from H;span;c ssuntrles such as Cuba,

Puerto Rico, Mexico and Central and SguﬁhiAmerisa.gé In

o




;gdditianzﬁige’immigraticn'af Asians to the West predates
 Ealierﬁia's@statéﬁéad?ss The continued immigration of-Asians

ana:Hisganic ‘peoples after World War II and after the political

upheavals ‘in Cuba required scme’kind of 1nstruct1ﬁnal prag:am

"

'far thezgupllss%hQSEAnaiive'1anguagé was gthér than Engllsh._
The Lau decision addresses thislhiétcrlc and demggfaphlc ' 3
s;tuatlan when the ccuxt agreas that the school dlstr;ct in
’quéstlan “falled to act in the face of changing saclal and
lihguistic patterns.“ (4) The original feaeral B;l;ngual

Education Act defined blllngual educat;gn as "the use of twa

1anguagés, one of which is English, as mediums of ;nstructlén,'w~'“”"y”}'

and the arlg;nal Title VII guldellnes pérmltted the use of
Englishﬁas—aESec@ndiLanguage'(EEL) instruetipnal'methad; _Ihé
fpﬁrpase af this method of iﬂgtquﬁi@ﬂf nowever,; is to teach
and thérafare, does not requlré that teachers be blllngual.
Thusf the Unlted:States Comptroller's “Repégt to Q@ngress"

_ ;amehts thé'lack of ingtruciigﬁ*in thé LES pupil's native
1anguage_éccurin§ iﬁ Title VII prag:aﬁs;and regrets the

;nclu31an of ESL in the Title VII gu1d§i1nes.65

This method
and purpcsa, coupled with the successes of second-language
instrﬁcti@n in U.S. Army language schools, resulted in the use

of ESL instruction by many Title VII programs. Since, however

52
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_Englishﬁapéaking ability is only one element .in é%fuli,bilingual
pr@gram where the %Qal is dual language maintaﬂance coupled

with . the Eultural component Df the pupil's natlve language;

ccnfus;gn exlsts as*té thé meanlnq and purpose of blllngual
education. Ihe end of Engllshﬁspeaklng Sklll has nar;awed

ﬁhP chélce of the means whereby the LES- pup;ls is to be

instructed. - *

&

Two thlngs affar some direction in clazlfylng thé

confusion: Q;) c@urt decls;an5‘subsequent to Iau v. Nicho ls—
"and (2) the "Lau Remedlés- “The' majgr caurt iec;slgns after ‘

Lau at this t;me are:” gerna V. Pgrtales Mun121§al SQQEalg'

LY

;;, Celaraég.sa

Eerk- and Keyes v- Sghaal D;strlct No. 1, Dét

o

\Eatar Ccuzt’néclslgns
Clarifylng Salutlcns to the Questions %%gsf

' The c;rcult cgu:t in the Sérna case lnterpretea the
Iy

language,ofJ

the ;ap;éec;31én in finding fér the pfa;ntlffs._

This casarﬂiSQuséés thrée,areasz (1)~what ccnstitutes anﬂ'

o ¢

aécépﬁablezréméﬂy; (2) whc can prav;de the remédy, and
(3) when theaiemédy is IEQULfEdﬂ The c@urt holds that c -

bilingual instruction is the rémady 1n saylng- "A |student

whg does not understand the Engllsh language and ‘E-Qét provided !

13
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receive bilingual instfuctiani The court ruled that all.

;'Hispanic'stﬁdents should be given a ‘test to determine their

&

w1th bilingual 1nstruct1@n is therefore effeéﬁiﬁely precluded

%
e

sthat "this

from any meaningful education. n69 Gfanf'ébsefﬁé

Wilaeon o

. ) . L /
is thé first instance of a court expressly requ;rlng

bilingual instruction as such. "’°

' This ciFcuit czyrt ugheld 1ts right to spec;fy the

kind of inst:ucticn requ;red by saying:
'(Once) a rlght aqd .a VLélatlcn have
been shown, the scope, .of the district .
court's equltable pawars to remedy
past wrongs is broad,. for breadth and<:
flexibility are inherent in equitable
remedieg.' Under Title VI of the
. Civil Rights Act of 1964 aggealees .
have a right to blllngual Educatlgn.71

The court added, however, that such a Title VI violation

“exists "only when a subspantial‘gzaup is being daprivéd‘@f

a meaningful education."
’ =

The.Aspira case also considered those eligible to

praf1c1ency in the use of the English 1anguage. Studeﬁts

scqung abcve the twentléth percentile (20%) in Engllsh

1nstructlan. Thase fall;ng belaw, hcweverf would recé;ve'

the speclal 1nstruct1@n, but only if their Spanish exceedéd

£@e;rﬁigjllsh lanquage ab;llty.
: . T

-
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f yes was a deéégratian case, but'its significance’
Tlies 1ﬁ“fhe fact that a bilingual program was part of the
plan. The cDuft praised and approved the bilingual program

4

component and is, thus, the f rst ce

I
o]

far Whgreln pupils

ﬂ]\

se

whose native 1angua§e is Gther than English must receive

-~

nstruction in their natlve language in éther subjectg,

2

N,

jll they can campate effectlvely in English.
c  asf

Blllngual Education .
/ as an Equal Educational 1 Right ot

i - L
/ ( — L
4 William E. JDhnsan discusses these court 35%25

~ : - R

& . e

sff; in thebcantgxt of other cases and c lué@s that two =

> pupil has a right to bilingual

is predicated on the basis

of- "equal access"; the second on basis of "equal outcome.'

The "equal access" argument is used in the Lau decision by

=

istating that equal eduéatiqnélfaggartuﬁity is é|functian of
Eheglanguaéé of the pupil and not just the physical aspects
of ﬁﬁé same élassréoms, cﬁrrf%uium and teachers. Equal
educatlanal Qppartunlty means that the pupll must be provided
the skills. in the basic languagé of 1nstructlmn through a
language the pupil understandg. The "“equal outcome" arguméent
would inélude-éuch abviﬁus-éhings as the prééumeé literacy 1

EE [
-of a hlghfschaol pupil upon receptloﬁ of a high school

dkploma._ This argument is harder to substantlate, but some

parents have ‘sued EEhGGl dai '”1cts far_the;r Ehlldféﬁ ]

; *“lack q% llteraqy after hav;ng been awarded a high school

diploma. L
T 595
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Current CallfonLa Civil Actions
Requlrlnq Angwerg tou the Questléng

Three Célifqrnia civil actions are before the courts

which underscore the necessity to clarify whether and what

kind of bilingual services are required and who has the

r35§gnsibili£y to.require that these services are provided.

‘Flares . E1 Centra School Dlstflﬂtr Riles ‘et al, filed

February 20, 1976, (No. C;BSSll), alleges-that the defendents
have denied plaintiffs equal educational opportunity for an

alleged failure to  implement a bilingudl education program .

for pupils with limited-English-speaking skills. In addition,

.

the action _alleges that defendent RllES denied plaintiffs an

equal educational agpartunity ?ﬁﬁ requests the state defendents

]

3 * { * . = = ) .
to reduce or terminate program funding to ensure correction

of that alleged inequity. Both Lopez v. Mathews, Riles

et 31;73 and Chaney V. Callfarnla Spéﬁe Depar}ggntipf

Eﬂug§§}an74 raise the issue of the scope of duties required

of the Superintendent of .Publié¢ Instruction in relation to

Title- I and the State Board of Education and the Superintendent

of Public Instruction in the’'event violationg of law are

established under aLQariety of federal and state laws and

regulations.

The Lau Remedles and DHEW Memoranda-
Clarifying Answers to the Questlgns

These court cases make it all the more imp@rtaﬁ% ;é

determine the place of the "Lau Remedies! ‘in providing Lau-



-

~ Frank Carlucci, Under Sgcretéfy to DHEW, clarifies the place
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type pupils with an equal educational opportunity because
these "Remedies" allow three program options on both the
elementary and intermediate and the secondary schc@ljlévels.
The “Eemédies" permit a school district found in nan;
compliance with the Civil Rights Act to provide LESkéf NES
pupils: (1) a Transitional Bilingual Education Program (TBE);
(2) a Bilingual-Bicultural Education Program (éﬁﬁ) and/or

(3) a Multilingual-Multicultural Education Program (MME).

"ESL “is'hétﬂappfapfiate," state the "Remedies" because it

, . : S ) / .
of students in this category."’5 The “Remgﬂiés" define

>bilingua1=bigultural education to be "a program which utilizes the

) : 'I _ o . - ,‘
‘student's native language (example: Navajo) and cultural:

factors in instructing, maintaining and further developing
- / . ’ .

gall‘the necessary skills in the Eeagﬁd language and culture

]

(example: English)."76 The "Remedies" define ‘thé transitional

- program in the saméiman%e: bu%}s@eéify that “Dﬁce a student

Frern

Lis fully functional in the second language (English), further

instruction in the native language is. no longer requireé.“77

A mem@;andum:engitlei "Departmental Position on

Bilingual Education," dated Dééémbér.gi 1974 and signed by
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.of the "Lau Remedies" and locates the responsibility for
determining what kind of énd how bilingual-bicultural
education programs are to be implemented "to provide equal
educational opportunities to these limited- or non-English-
speaking students."’8 An additional memorandum from DHEW
. accompanted the "Lau Remedies" and cla_ifies their ﬁlace
in impiementing the qu?eme Court's mandate. ﬁinally,ﬁthe
cgﬁcurfént,'but,sééérate opinion of Chief Justiéé Berger
and Justices Stewart and Blackman ﬂfferé additional

clarification.

DHEW's "Departmental Position on Bilingual Education"

States the: (1) effect and goal of the Lau v. N;;591$
décisigﬁ} (2) federal resggnﬁibiiity pursuant to the Civil
Rights Act; (3) federal responsibility i;igféméiing bilingual
educaﬁién{ (4) federal distinction bétWEén;tha goal and means

of bilingual education; and (5) state and local respcﬁ$ibility

and choice in relation to bilingual education.

. The memorandum specifies that the court decision
"in itsasimplest terms"” mahﬂated Séhééi'districts to comply
with Title VI of the 1Sééf¢ivilﬂRights'Act,and DHEW fegélétigns
a%é'guidalines'iﬁ order tD:ﬁfectifj the language deficiencies
'Qf'children of limited- or non-English-speaking ability."
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The memorandum further states that the "goal of such programs
is to provide an educational opportunity" for these pupils
equal to the "educational opportunities provided to ‘all other

students by the school system."

The memorandum clarifies that the "federal responsi-
PR

bility is to ensure under Title VI, that such programs are
‘developed and implemented."” In addition, the memorandum
observes that "the administration and Cangréss have assumed

!

a Federal. capacity building role" and this role includes
activities such as research, ﬁestinq, information dissemin-
atién;'ﬁéchniques for teaching special education students,

curriculum development, teacher training and technical

assistance to state and local educational agencies. - ‘s

. Finally, the memorandum observes ‘that "a frequent

1s

il

misunderstanding" results by not distinguishing "the go

of bilingual-bicultural programs from thé-means of achieving
them." Public Law-93=330vis_;itéd as specifying thaﬁ’“ﬁhe |
ultimate goal of féderalébilingual éducation programs is
“té'ﬂéﬁsﬁsffété effective ways of providing, for éhild:eﬁr

of 1imited;English—speaking'aﬁility, instruction designed

to enable them, while usin§:£héirvnative language, té‘aéhiéve

competence in the English language.‘é Thus, the ultimate
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N .
goal\of bilingual-bicultural programs specified by the
Federal Congress and Administration is the dém@nstrétién
of effect%vé teaching methods which”Wili énablé pupils whose
native laéguag is otHer than English tévachigve competence
in Englishi\ The "primary means“ Which the Federal Congress
and thé Admln;stratlon have Spéc1f1ed are "the use of such’

child's language and cultural- heritage."” The federal

1eg;slatlén also specifies “the fullest ut;llzatlgﬁ of

L i - 3

multiple language and cultural resources." . The memorandum
emphas;zes; hGWEVEr, that this "capacity building" role
of théngfige-Qf éﬁucation must be kept sépazate from the-
enforcement réspcnsibiiiﬁies'ﬁf the foi&é for Civil Rights.
Furthermore, although the current stéte-éf the art does

* not allow DHEW tg sgécify the exact nature of aﬁﬁrgzriate
'programs tD iEUEEyDe children, DHEW étates that eéual access .
to the educatlagal GpPortunlt;esw..¥apartlcularly for young

ichlldrén-=w1th a str@nq b;llngualfblcultur 1 E’mpénent

would seem to be Preférable both from an Educat;@nal effect—

\I_J\

iveness and equa edugat;éﬁal Q@portunlty standpoint.”

Carlucci cites the Caqferénce Report on HR 69 asg sh@w{hg

that Congress did not want the new definition éf biiinqual

educat;on to “be m;51ﬂterpreted to 1ndlcate that an ultimate

!

§§]1 gf the program is the éstabl;shment of a 'billngual

60
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society.'" He goes on to state that "the Qultural pluraligm
of American society is one of its qreatest assgt%, but such
pluralism is a matter of local CthCE, and not a proper

resp@n51b111ty of the federal gov nmenﬁ.

Thus, the federal role is to facilitate the development

" of bilingual-bi cultural programs. so that pupils whose native

language is other, K than English and who are limitadiEﬁglishﬁ

speaklng can learn English. HéWéver, whether or not these
’?

prcgrams w1ll be cant;nued beyond these g@als Qf English
competence and/or compliance with the Civil Rights Act is
a state or logal thiab and requires a state or local
decision. The fact that the malntjﬁ, nce of biling&al=
. bicultyral edugatlanal programs is a local option is a
?Dint_tﬁatgthe three prior Supreme Court decisions madel
when spéaking of the private school option of parents.
The Responsibility of the Chief State School Officer

- in Relation to Limited-English-Speaking Pupils

ThlS DHEW position mem@ra,éum highlights a question

raised in all three of the plaii t;ff cases pending before

Callfcrnla s dlstrlét courts. What is the minimum responsi-
; ) .

bility of the State Super;ntEﬁdént of Public Instruction in

monitoring the kiﬁ&~éf services being p:sv;désgta LES pupils-

61 o
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and in determining and enforcing an appropr

-

services in keeping ﬁith federal and state

One program which would be affected by the

question is Title I ESEA. The Chief State

signs an_ assurance, witnessed by the State !

Office, and "signed-off" by the Governor's

iate level of
law and requlations?

answer to this

Office. The

Superintendent assures that the Civil Rights Act, including

the fegulétiéns and guidelines interpreting it, will be

H

puzsuaﬁt_tg P.L. 93-380.79"

enforced as a condition of receiving federal funds for education

federal laws,and regulations, including those pertaining to

the «Civil Rights Act. Secondly, the assurance would include.

the resﬁ@nsibility to determine the minimum instructional

program necessary to provide equal access as a standard of .

measure. The DHEW staridard is the "Lau Remedies." The State

Board of Education's sténdard would be the

"Policy Statement."

Thirdly, if a given school district were found to be in non-

i

=

ccmiliance with the Civil Rights Act or its implementing

regﬁlaticns, then the assurance suggests the responsibility of

the Superintendent to require the school district to implement

62
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such a Qr@grém, as a condition of receiving the funds over
which the State Department of Education has administrative

control.

Assemblyman Peter R. Chacon, Chairman of the Special
Subcommittee on Eilingualgg%gultufalzﬁduéatiﬂﬂi requested a 1
State Attatnéy_Generai‘s Gpiﬁi@n Dn:the nature and effect
of the State Superiﬂtendént'é reép@nsibility to p:Dvide for
the equal educational opportunity of LES pupils according
to these federal provisions én-January le, 1976. But, in
a letter dated Juﬁ%;§i‘l§7§i Elizabeth Plamer, Chief
AssistantFAttgrnafﬁGénerai, hctifieﬂ Assemblyman Chacon
that to :eply to the questions posed, "it would be necessary
to construe the matters in issue..." and since "ﬁhis office
represents defendants...it is a long eéﬁablis@ed policy of

this office not to respond to opinion requests that raise

' issues currenﬁly before the courts."

The "Memorandum for Chief State School Officers"

]

larifies the place of the “;agrRemaéiés“ which accompanied
it and enlists the cooperation of the state agency "in

1 . .
securing necessary corrective action" when/ such is required.

The memorandu.:. observes that 'the Supreme Court in Lau v.

.o , ,
Nichols "expressly upheld the Department regulations '(as



interpreted .by this éaliay aﬁatamant) prohibiting educational

practices gj fhich 'students who do not understand Englaah :

. are affactivaiy faraélaaad fraﬁ any*ﬁaaaiagful aduaatioa.’
"Thia mamarandum atatas that the "Task Forc ce ’iid”agaiaéaci=
;fylng Remedies Avallabla far Ellmlnatlng Past Educatlanal

- Praatlcaa Ruled Unlawful Undar Lau v. Nichols" are "those

aducatlanal appraachaa which waaldEQOnatituta appropriate
'affirmative steps' to be taken by a non-complying school

district 'to open its instructional program' to students

This DHEW policy memorandum, therefore, includes

' the "Lau Remedies" in the same category of guidelines and

regulations which the Supreme Court justices concluded have ¢

the"validity of a rag lation n promulgated undaf the general

authorization provisions of paragraph 602 of Title Vvi." Thus,

althaugh DHEW ParmitaAaahaal districts to aubmit £wo kiaéa of

"voluntary plans" remedying this non-compkiance with the Civil
Rights Act, it requires districts which submit a plan different

from the "Lau Remedies" to'”éamoaatrata affirmatively, at

%

the tima of submission, that such plans, at a minimum will be

equally effective in ensuring aqual educational opportunity."




The State Board of Education
"Policy" Statement
rd of Education adépted a "Policy. on ..

Tha State Boar

SéfVices to Limlted—EngliEh Speaking Students which incor-
In a formal opinion,

" stated—that—"the.

porates some of the "Lau Remedies."

Evelle J. Younger, State Attc
the type Dutlined‘in the 'Policy

ake the Depa ent and local school

failure to take steps of

Statement‘ might well m
d;stz;:ts vulnerable to further attacks on the order of

those made lﬂ Lau v. Nlchalsi

The State and Local ResPDns;blllty
for "Faghlanlng of Appropriate Relief"

‘The Lau v. Nichols decision and ﬁhe DHEW "Policy on

Bilingual Education" remand the ultimate decision on providing
remedies to the local and state agencies. The "LaurRemeiies"’

and the State E@ardéaf‘Eéucatién "Policy Statement" offer a
The "Lau Remedies,"

wide range ofi bilingual program types. au
however, are more specific than the State Board' Policy
First, the "Lau

Statement" in three important respects.
aRémedlesJ aéfine the t:ansitional bilingual program 1in_the
same manner as the bilingual-~bicultural program, but th
Board's "Policy.Statement" Qmits'tﬁé bicultural requirement.
”'S econg ly, the "Lau Remedlés“ 5ﬁ221fy the blllngual =bicultural,
tzansltlanal bilingual and/or the mgltlllngual=mult;cu1tural

65
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program options to be appropriate at the elemen ff and
intermediate levels, but excludEeﬁSE as an appropriate program
remedy. Thirdly, the "Remedies regquire that the pupil
needs assessment "be made by persons who can speak and under-
stand the necessary language(s)" and that the "district must
submit a plan for,securing the number of qualified teachers
necessary to fulyg implement the instructional p:ggramg“gi
The Board's "Policy Statement" is siient on both these
issues. The Board's "Policy Statement" does not specify .
the bilingual—bicultnral program remedies for elementary
and intefmediaté levels and thus, Ey implication, permits
an ESL remedy on Egth these levels. Thus, the answer to
the first questlan on what kinds of program remedies are
rgqnired for school districts found out of compliance with |
the Civil Rights Act is not subject to one answer because’ |
of the péllCY" differences on the federal DHEW and the State
Board of Education levels.

fj The Ph;l@saphlcal Question Concerning

the Optimum Elllngual Pfagram

. The second question deals w1th the kind of pragram
a state or local agency would recommnend for students whase
language is other than English; but who can funcfi&n

~effectively in English. Again, the federal DHEW position

",



isqthatvwhéthér or not a school district offers such pupils
bilingual_instfﬁctional'sér&icés is a local decision, uniess,

of “ourse, state law requ}réd otherwise. At this time,
California State 1aw only requires that fluent bilingual

teachers iﬁstruct pupils enrolled in bilingual programs

funded through the "Bilingual Education Act of 1972." However,
under the current Ryan Act legislation, no classroom instruction
is legal ugléss it is performed by certificated personnel. Thugf
wherever aﬁﬂ whenever non-certificated personnel are instructing .
LES pupils such instruction is illegal. Tgerefcre, even if

stéte law gave local S;h@él.districts the spti@n of préviding
biliﬂgﬁal-bicultural programs to serve the needs of LES pupils,
Vprééent state law would require that ﬁersanﬁel with certified

bilingual skills stafE such programs.

The ultimate resolution to the question of whether or
not school iistricts found out of compliance with the Civilgv
Rights Act, or indeed, any other schools, will offer bilinguai-
bicultural or multilingual=multiéu1tufal second languaéé
maintegange programs to students whose ﬁative_language isv
other than English must be deciiéﬂ at the state or at the
local level; Ultimately, this is not a program, butra Egiitical
decision. The paét and current evaluation on bilinéualgbicultu:al
gduéatién programs offers deryheLming evidence as to pupil and

67



community préferénéé for bilingual-bicultural maintenance
programs. This evidence will be presented as part of
Chapter 3, "Syncpsis of Testimony Presented to the Special

Subcommittee.,




%
‘CHAPTER 3
) ) 4
SYNOPSIS OF TESTIMONY PRESENTED
TO THE SPECIAL SUBCOMMITTEE

™,

It is important that we remember that .w
- the bilingual-bicultural- programs of - :
‘instruction for the thousands of limited- N S
English-speaking pupils in this State . //“
are not a first chance, not a_second
chance, but the only chance. 2
The testimony giVEﬂ.béfO£E~thé SPecia;'Subcommitfee
. on Bilingual-Bicultural Education focused on three areas:
(1) Program, (2) Eva;uatioﬁ and (3) Funding. Iestimépy&
Ewithin these three areas concentrated on four concerns:
(a) the State Department of Education; (b) program goals;
(c) the need for coordination of federal, state and local ~ -
programs; and (d) the,qualificatiéns Qf'instfucﬁiaq;l_

personnel.

1. Bilingual 'Program Area

A common complaint of witnesses was the -lack of
commitment to bilingual education on the part of state and
local administrators. Exéeptians were ﬁéted, but administrative
support was not felt to be the rule. This (lack af.genaral
administrativé support was @ttributed to three basic causes:
(1) lack of a clear state~-level %ilingual education policy;

(2) a lack of personnel who are committed to the promotion

G'f
Y
s
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cultural pluralism; and (3) admipistratorsiwhc appear -

O
Hh

to believe in Bilingual éducati@n, but ‘who then, "gear it
for fallure by nct supporting it W1th the proper staff and

fundlng w83 A -

Theriﬁék of Qlear State -Level. Pol;cy

Witﬂéssesvrepéa,ed "the same_thrée examples to
illustrate this lack ¢f state-level EOlle éfirst, tﬁey
-spoke of the lack of adm;nistzat;ve direction. . Title 5
regulations rééui;ed to imglém2ﬂt‘thé Bilingual éﬂﬁcation‘

ct of 1972 were not adopted by the State Board of Education

\w‘ -

untiléAéril of 1975, two yéafs=aﬁ§ three months after the
Act became law. Secondly, they CDmplaln%d that the State
Department of Education had 1nsufflclent staff with blllngual
and bicultural skill; e,thezlinAthe foige pf Bgiinguals'"
Bi;ultutél Edu;ati@n’a;'iﬁ.thé Elementa:g;énd SeEbgdary.
Field SefviceslTeams serving some 1,100 éch@ﬂi‘ﬁisttiﬁté‘
Wthh enréll an estimated 250, DDQ LES ﬁhplls whose natlve
language ;5 ather than Engllsh 84 Tha)Departmenta; spokes-
person did not know how many of the Eiéld ser 1ces persannél
had bilingual-bicultural skills, but stated tpa;,glthough the

Office of Bilingual-Bicultural Education only had four

bilingual staffrersons available to monitor districts, four
more were being hired.85 -
L ;
/
\)‘; P 3
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American Indian WitnESEéS p@inted out that Caiifaznia

§e€, 1t amplays only two Indian c@nsultaﬁts in the Iﬁdlaﬁ{

&

" which have Indian Units within their State Departments of
Education, Oklahoma and Alaska have twénty-four, Arlza a 8§,
Colorado 5, New Mexdico 8, Montana 4, andeé forth.86

Callfarnla rec51ved $2 1 million in T;tle Iv, P” t A, Indian:

Edueatlmn Act funds in fiscal year LE?S*?E, HGWEVEI; because

! _
of thls staff limitation, data was colletted only from 115

.’SEhQDl districtsg alth@ugh an additiénal»SE_éigﬁriéts were
é Ellglble td receive funds 87 Thifaly, witnesses~stated that
‘ccgplaints to the Depaftment of 'ducatlgn ab@ut 1nadequate'
NES and LEg assessment prccedures, funding, pﬁég:am, parent
’Eart;cipatlan and staff ing in some d;strlet prggrams recalved
no action. 88 The lack of State Department monitoring.of
théSE pzagrams-serv1ng NES and LES puplls and the lack of
Eﬂfércemant of some laws and regulatlﬂns was 1ntérpreted

1A

-by many as a laek of suppart in pEDVldlng blllngual blcultural

/ L “ i : :"

. B
N . -
wd

"'+ The éxample given which raises a question about

services.89.

L]

local commitment was the lack of local diétricts which havk
. - %

Eauéatian Uﬂit;é It has the fewest of all the thirteen states .

o



vcatégéricallﬁugds into local programs supported by regular
district a.d. a. funds. SD Both federal Title VII and State .

AB 2284 Blllngual Education ‘Acts §¢DV1de for such a phase-in.

\ o >

Many nétéd:that this lack .of local \commitment also was evident
- , V7 e e . _

in the fact few local boards of edu&atian“bavé\é&cgtéa
_ S g * ¢ | , .
bilingual-bicultural policy statements.2l

(a) The State Department of Educatlon -

and Bll;nqual Pragramé

Finance's testlmany cr1t1c13&d the Dega'tment of Education's

management of b;l;ngual programs.- The An@lyst S criticism

1
“clbgu lack of cacralnatlcn stating ‘that “ng single unit

\
W1th1n the Depameent of Education is re3pén51blé fgr é;rect—
: Y oarams 192

The Analyst repeated these crltlclsms in the October 27, 1975
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Education.: The Dégartméntréf Finance also téstifiéd that )
"the Department must tighten its existing Préggaﬁ management

'.-pracessi“93 o T -

L :
. * . /7 a

‘

) ‘School district field personnel testified to the

i

confusion of instructions received from tﬁé Department and
to the lack of answers to their questions,94 Field aéminiéé

trators complained that théy.féGaiVéd program and funding

information too late to be of use for effective planning.95
) , ; _ - .

Méﬁy objected to what they thought was a lack of assistance’
from the State Department of Education.96

(b) Bilingual Program Goals

o4

[

The testimony pointed out the tension and confusion

. regarding the goals and means for bilingual education, Parents,
. L . . ! . . & . e

aides, many teachers.and some admin?traters argued that.the"

historical heritage of the United States supports bilingual
'maintEﬁance,rather than‘fransiticnaj Eilinéual;prcgramsigﬂ However,.
one school board president testifie

¢

*in any form was unpatriotic.98 Most of those testifying

used the term "billngualgeducatlong" but the meaning ran
, ' iy : _
th§ spectrum Irom an English-as-a-Becond-Language "pull-out"
. . . £ :
~ program to a bilingual-bicultural jmaintenance pfogram.99 Yet,

, i o , |
g’ose testifying did separate intg two opposing groups:

7 =
/ ( £ v
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- one group held that bilingual instruction shéuid_bé compen- -

saﬁary only until the pupil, whose native language was other

than English, could be "mainstreamed" and "benefit from

%

regular classroom instructian“;vthéssecana group held that

bilingual instruction should be a_maintenanzé,pr@g;am:té

ipfeserve the cultural pluralism which is the United States'
| heritage.laa Bath.groupé agreed that bilingual programs should"
instruct LES pupils 'in English language cgmmunicatién skills. .

E-

(c)=ﬁeg§ for Coordination of

Federal, State and Local Programs

gn-avgrall’cgﬁplaint was the lack of a@%:dinati@n
) betweenvhilingual p;@graﬁé;sgrvingvthe éaﬁeiLgs pupils supported
. byvﬂifféréﬁt funding géur&es in ﬁﬁe same school.l01 Examples
| givén”incluﬂea enrollment of LES'Euéils in different schools of
a district fundéd'by Title I and AB 2284 or Title VII and AB 2284
funds. In the ﬁérmer case, tﬁe‘fitle?I Puﬁilé did not feééive-
. any bilinguél instruction, but the AB 2284 puﬁils diég In the
latter case, the Titlé VII pupils did not héve-a bilingual
téacheg, but the AB 2284 pupils did.

Tﬁe Department of Educatign spégéspérscn reported
that 13.D?4 iES pupils were served by catégcriéaiﬂﬁuﬁéing:
saurgésilog . Subsequent testimony, hawe%&r. indi:éteé
that thisldid not mean these pupils received bilingual

instruction because the Department does not require that such

pupils be taught by a bilingual teacher even if they are in

{
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-

a self-contained classroom. Many :Qmmenﬁéd upon the difficulties

caused by the dlffgrent and sometimes canfllctlng gulaellnes Cow
3

,anﬂ regulatlcns between bll;ngualaprégrams funded from dlfferent
_State @r{federa; sources. AB 2284, for éxampiégurgquirés é

;ifluent'biliﬁgual teacher aftérpgwc'years,’but Title VII does

not.- ﬁany others spoke éf the ﬁEe§ for planned coordination

of all available. funds to serve the needs of LES Puplls whose

-natlve 1anguage is cther than Engllsh lQB

(d) The Quallf;catlans of Blllngual

. - Instruct;onal Personnel

" A}l those tgstifyihg agreed thatra“gféatér number of

: ) : N & '

qualified bilingual personnel are necessary on the administrative
v ‘ 9 78 ' e .
and instructional -levels.l04 Witnesses called for teacher

training iﬁétitutiané ta‘stép up recruiting éffcfts to provide
quallfled blllngual staff and to enroll an increased numbér~
of students to achieve this.105 Many testlflad that some
disﬁricts were not hiring personnel with bilingual skills,
but were shifting érédénﬁialed; moﬁalinaual Enaiisﬁésaeakinﬁ
teachers into these programs to supervise bilingual aides.106
Some called upon the Legislature to require districts to hire-

teacheﬁs with bilingual skills to serve the needs of such ?7'

e
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Witnéssas'caliga attention to Legislative Counsel

£l

and Atterney General opinions céncernlng the: lagallty of

the declslon to retaig pezsannel hav;ng bilingual- blcultu:a;

skills with lesser seniority, Eu:suant_ta.Educg@;gngQdéj
'nSecﬁiQn'l3447. 'Bgth'tég Attorney Gené:al‘s and the Legislative

;Cgunégl'é épinign concur that "the Legislaturé has found that

'da,pgssess special qualiflcatgcns to be c@n31de:ed as a

competency.under Section 13447 which would aéthgrizé a

district to tarmihaté a senior employee without such g@mpeténcyi"lag

In adaitign, Legislative Counsel, in a'separate opinion,

states that the hiring of staff for a- blllngual education

\

'praéram, who have the bll;ngual»skllls ‘and "who. reflect the,

ethnic and:racial diversity éf the sghcéifdistriét Pogu}aticﬁ
’%in the bilingual education program could se_cohsistent with
Title VI provisions."109 A Vo B

Mén; parents, aides and teaghers omplained about

the lacdk of aépropriaéé pre- and in=-serxvice Fraining_pragréms.}%‘a%
They?éalléd for programs which would upgrade\the bilingual
and bicultural skills of teachers and aides. Thg Department's -
inﬁsérvice'ﬁraining for ;rédit pr@gfams was criticizés as Eéiﬁg

uncoordinated and ineffective. 10 The in-service credit program

Ery

70
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- was believed to be "uncqordinated" in that géxtensién" and
other course offerings were not coordinated with teacher
training programs and credits could not be counted as satis-
fyiﬁg‘credéﬁtial‘réquirémeptsi toordination with the
ngmissioﬁ for Teacher Preparation and Lizénsiﬂg caréér laidérA
guidelines was recommended. Thelin—se:vice credit pfag:am
Qés deemed "ineffective" where ex£ensi@n céﬁfse7credits ﬁére‘
inadmissable a$ sati5fying B.A. réquireméﬂts or where thesé

5

programs did nothing more than provide Salary step increments

or excusesrfar workshop travel.lll . .

The State Universities and Colleges and the University

o

Hh
3

alifornia teacher training programs were criticized both

1]
H

s to theil admissicﬁ'péliciés and as to the few faculty

héving'bilingual=bicultu§al skills teaching in the Departments -

and Schools of Education.ll2

Many é@mplaineéxthat the "burden of bilingual éduﬁatién
is borPe by the aides" and that Fhe paymént they receive is
n@tlzaﬁmensurate with the work they do.113 Many aides and
communféy collégelpersaﬁnél testified as to the difficulties
that the Governor's limitation on enrollment in cémmuﬁity

- colleges has caused in gaining admissian to career ladder
pregrams leading to bilinghal éredentiéls in the four-year

post-secondary institutions.lld

AT

=
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- (2) Evaluation of Eilinguél‘?régrams

A general and repeated criticism was thé lack of

valid and adequate evaluatl on data to assess the effectlve—

nes$ of dlfférent kinds of blllngual pzagrams. A Department

spakesgersan tes f ed that standardized test instruments
were not available to obtain the dé%a\iequired, Several
vﬁteaahérs, administrators aﬁd one praféésicnal evaluator
téstifiaé that any “gtandardized £éstf is “n@:méd" aééérding
“to a définite group and thus; no "staﬁéardizei test" can be

: - \
"standardized" fcr un;versal appllcabllity.ils

Expert testimony cited the favorable findings of
research studies conducted in many bilingualsbicﬁlﬁural
programs, . 1n$1ud1ng lajguagé 'immersion" programs. ?ya

Elnds of these pr@grams were dlscussed- "Partlal Fre;éh

Tmmersién“ (PFI) pragrams, in WhlEh 1nstru:tlén was Eﬂnéx“

[

in the aftern@an sesgion; and “Fulj French ImméfSan' (FFI),

in whlch all instruction was in French throughout Klnder—

I3

garten and. Grade l with English Language Arts ;ntr@duced

in_Grade 2 ér_B, while instruction in English was increased
until it becomes a PFI pr@gramjlls

FARA

The results showed that by the end of Grades 1 PFI

pupils were at par with their peers in the reqular Enalish
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program 1in Enélish skills even though onlz'halfﬁtheir

instruction was in English. When arithmetic skills were

tested in Engiish: PFI_pupils taught iﬁ.Frenéh scored higher
tﬁaﬁ régular'schaél pupils taught in Englishg With réspeét o
to Fregéﬁ, Grade 1 PFI ?upilsiscared h;gher than pdpiis ih
regular Grade 1 who received daily periods of French-as-a-
SecémdeLapguage instruétiéq since Kindergartén, 'evén though

[
|

ils had only half their instructien in French for only
one year. PFI pupils held these gains at the end of Grade E,X

PFI pup

3 and 4, so that PFI pupils scored at par with the reqular | -
school .pupils instructed only in English in the areas of f
The PFI ‘pupils |

i

v

English, mathematical and cognitive skills.
also, scored significantly better than the FFI pupils instruc%ed
/ ‘ |
only in English. . . ~ ) /

: : _ j
!'?

hat the Studiés on the St. Lamber

L

! _ Witnesses noted éﬂﬂ
Culver Ccity and other bilingual=bicultﬁral program experiments
, were équallyfpasitivegll7 Documentation proves that providing
EntraﬁSE to a:society whose principal language is other th?n
the gupil's (such as English in the UiSi,'Df French in Canéda)
by instructing the pupil in his/her native language (such |as
Bpanish, Chinese, French) has significant beneficial éffééts
upon the pupil's and parent's attitudes gaward the daminant;

language and society. However, instructing them only in the

79
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rough an ESL or FSL program has negative

: aéminantflanguage-ﬁ
effe;ﬁs upon: the pupil's and the ga:ant's'attituﬂes'tawérd |
‘the éomiﬁant;xgnguage and chiéty.11§ The evaluations of
the San'DiquVSpanish and San Francisco Chinese bilingyal’
pz;gréms ?le;sheé in Augu;t gf'léfs régafﬁéd the same 7
conclusions. The ra@@;tkan“the Sén Francisco project even
béampafed £hé ?éaiing scores of Chinese Pupils'in bilingual

-!pragraﬁsiwith,thoséViﬂlESL programs. and noted ﬁhat those in
bilingual Pfégrams were one full grade year ahead of those
ih;ESE'prgrams, even though pupils enrélléd in the laﬁtér
had been living in the United States "substantially longer."
A final c@ncl&éiOﬂ of the Séﬂ Dieéo project report stated:
"the qugstiéﬁs regarding ecén@micAfeasibility,éavailability
of trained staff, and political expediency are the pfimé'

ﬂﬁegerm;nants in whethér or né£ to expand the program...it

is not a question of can it be done and doesit help childrgn;ﬁllg

Witnesses working in Special Education programs spéke
‘af the need to provide bilingual' programs to LES handicapped

pupils who otherwise would be excluded from participatien.l20

(a) State Department of Education
and Bilingual Evaluation

The State Department of Education's monitoring and

evaluation of bilingual programs was criticized both as to

80




the ﬁaliﬁity afaihe data and, its usefulness. Local bilingual -

ﬁiiiépﬁégram field personnel criticized the Department's survey

e,

instruction forms and evaluati@n‘instrugtiohszas confusing
and Qntrad, tory.121

o

;(b)7§;i;ﬁgp§;”5raqf;ﬁ;Goals'
Several local program énd evaluation field persapnél
- testified to the need of using criterion-referenced tests

ta assess .the biiiﬂgual pupil's prgéress. Others stated:

iv;i‘tha*t no. evaluation E:fc::cess can be de ?Lﬂ%‘i upani,gntl,l the: s,tate ............. o

1y 3T P R AT B D R R b e P LR R TR R I SR R

anéilacal agenc;as agree on the purpose and nature of
bilingual education. If the program purpose is to provide /
. 5 . ! /

pupils instruction in a language they ﬁndérsﬁéhd until they

can function in ﬁhé regular school program whére the bésié'

. : . - . .

languagégaf instruction is Eﬁglish; then bilingual instructicn

is gamp%Psatary! Iﬁlthis‘casé, ESL might be the only lnStructlan

that should 'ke given the pupil whose native 1anguage is other

than English;- The success of such a program wauld be measu:ed

simply by the degree cf the gup;; s mastery of Engl;sh “but -l.

wmu;d not guarantéé th;t the pupil wauid bhe l;tezate either

in English or the primary language. 1In additi@n, ESL programs

do not as such provide inst:ucti@ﬂ in the §a§il'sbnativéléuléu:e ,/
. - and thus_éaﬂ be E@ﬁntér—productive'bj inducing avnégativé self- .J
iﬁage in tﬁe pupil. Witnesées stated that though ESL is one '

i
!
|
!

L
A
¥
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element within bilingual educatlan —it—is-not—bilinguat——————

educati@n Whetéin the purpose is dual language and cultural

. develameﬂt and mainienance. 122

; &=
i

(c) The Need for Caordlnatlon of ..
Blllngual Program Evaluatlon

Many téstified regarding the success of bilingual

immersion_ Qrograms in Germany, Canada and California. They

;c@mplalned that data about these pr@grams:WErerﬁét prcvidéd‘

§‘and useful ‘evaluation data in general were not supplied.

Many also complained that duplication of testing and ) e
: evaluation was required in severél diﬁfg:eﬁt reporting forms,

namely, ECE, Title ¥, Title vI and AB 2284, and that these

[*multipla report regquest ts ishould ‘be caérdinateﬂ and unified.

These persans thought that the Education Management and

Eval'atjan Commission should assume a Qrdlnatlan and 1nférm= ,

ation disseminatﬁ;n role for bili%gual edusatiag and evaluation.

/9

. (d) Qdallchat;ans QiiPersonnﬁl Evalua -ing
Blllnguai Programs 7 )
. 'Many who testified criticized the qualifications
of both those who conducted the language needs assessment . %
( . Y

and those who tested the pupils whose native language is S
other than English. § They stated that thetlaﬁguage needs

assessment frequently wassgggducﬁéd merely by categorizing



-7l

the pupils by appearance, dark being Chicano or Chicana, by
Spaﬁish surname, or -"slanted eyesﬁ béing Chin%sa,123 Filipino,
Portuguese and Japanese persons ébjected to these procedures
and stated that the personnel conducting surveys or evaluating
pupils' prégress should be of the same ethnic gf@up as the
pupil;lgé Others pointed out that in some ESLﬁEypevprggrams?
monolingual English—speakiﬁg personnel were thcught’ta be

qualifieﬂ‘because only the pupil's development in English

=% i A

L v 83



=7 2=

£

' (3) Bilingual Program Funding

i

The :émplaiﬂt cited most was that until the local
agencies use r%gular,scha@l funds to support bilingual
education, bilﬁngual programs will not succeed. Yet, although

the Legislgtur% specifically stated that the purpose of the
sugplemental f; nancial éssistanéei ﬁr@vided through the
"Blllngual Edlcatlan Act of 1972" is to hélp school districts
meet most of the special casts of "phasing-in blllnaual
education P:c%:amsg" none of the original 69 districts fundéd
have assumed ¢h@se program costs.125 Many second and th;rd

generation Chinese, Mexlcan, Japanése, Flllplnc and Partugueze

e

parents and g¥andpafents said they wanteﬂ their children ta

partiaipate'iﬁ bilingual programs and regain knéwlaigé of théir
I
their.culture They clalmed it as they tax-

languégé and

paying right Fnd as proper to the plural;stlc herltage Gf

the Unlteﬂ States.126 some parents testified thatfthélr

children wers enrglféﬁ‘in 2B 2284 programs but were receiving

Koﬁly ESL instruction.l27
\ -
\ (a) The Staté Department ofl Education

and Blllngual'Fundlng

The |State Department of ‘Finance testified to the need
for ﬁlase: méﬁltarlng of pragram budg ts and exPEﬁdltures by

i

the Deéartmént of Edugatlcn with AR 2284‘prcgram funds_ Both




qfficials from the Department of Finance and AB 22&! program

directors stated that insufficient information and‘guidan:a

was being provided to the field on program expeqéituresilzg

tate and federal

w

Many called for the use of other
: , 7 I .
categorical funds to pay for bilingual education programs

. where NES or LES pupils were enrolled in self-contained

classracmséigg

P

g

Others testified to the need of providing AB_2284

or other categorical funds to pay the salaries of’ teachers

who possess bilingual and bicultural skills in order that

¢ &3

districts would hire them to provide bilingual instruétiéﬁ;\
Many cited the need to increase fundd for programs designed

to train. bilingual teachers; including;teachers to

serve American Indian pupil neéds.l130

-]

Tﬁa Dveréll écﬁseﬁéus in, the testimény presented
‘was the need éa clarify the g@alé of bilingual edg:atignl
and the need to make state cﬁtégérigal,funﬁs éup@iemEﬁtal
to the use @f'feguiar 1®§al funds in paying“f@r bilingual
prégraﬁ services where they were needed aﬁd wantéé by such
Pu@ils‘iparenté.lsl Chaéter 4 praseﬁ£éuavéf two hundred .
fec@%ﬁamd'Eiéné presented to the Spécial,Subééﬁmi;téé:;p
: 4*pub1{c testimony according to the.three areas of policy -~

A
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- program and administration. The various options available

to the Legislature are presented in Chapter 4, entitled
- "The Legislative Options for Bilingual-Bicultural Education.”

-
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N ' TTCHAPTER 4

THE LEGISLATIVE OPTIONS FOR
BILINGUAL-BICULTURAL EDUCATION

The Chief School officer and the Need for

"~ Bilingual Program Enforcement

Congress agprapriates}fe§22fl bilingual p?aéramf
funding to provide Startsﬁﬁ money to bﬁildeup bilingual
pi@grams (ﬁ:apacity building"). Congres% sets minimum
bilingual program standards, and DHEeréquirés‘lacal participants
%@ gantiﬂug these bilinéual program servigces after the federal
fuﬁds,are‘ﬁérminatgd*(“maintenagcé capacity"). As a condition
of ;ecéiving Title I, ESEA funds, the!State:Schgal Officer
annually contracts with DHEW to monitor fedérai school funds
under the state's administrative control for compliance
with the\civilzRights;AEt of 1964 and the’guideliges and
_feéﬁlatiéns issued pursuant thereto.132
[ '

i i o

Thus, when states accept federal bilingual and other
categorical funds, they also agree 'to maintain the*bilingual

services after the federal support is withdrawn and to ensure

- =

that LES pupils receive instruction in a lanquage they under-

£ { - ®

stand.

t
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California Rural Legal .Assistance (CRLA) witnesses
argue that this contract stipulatian requires the Chief State

School Officer to: (1) monitor school districts receiving

federal aid far edu:atlgn, (2) require these districﬁs to

+ abide hy the provisions of ‘the Civil Rights Act; and (3)
:equireAcqmgiiaﬂce‘y;th this Act as a condition for receipt
cf such funds. CRLA further argues that EnfbréémEpt by the
Chief State School Officer includes withholding federal

funds if a 1oaalAEdu¢atiénal agency (LEA) will not comply
with the Act.l133 mhe penalty for non-compliance 'by the state
educational agency (SEA) is the withholding. of federal funds

by‘DHEW;lgg The Lagrvgeﬁighéisrdecisi@n»reinfarces these

contract stipulations. ‘The Department of Education argues,
however, that the Superintendent cof Public Instruction does

not have the authority to take punitive action in cases where

by

districts are found out of compliance with the Civi] Rights
. 5 - i 5

Act.

@;llngual Policy Gptlons
- of the Laglslatnre

S
i

The State Leglslature has the constitutional authority
to requlre the Super;ntendent of Publlc InEtEJGt1GD to enfarre

the ngV151ans of the Civil Rights Acti135 The Leglslature

could, for instance, direct the Superintendent to withhold

3 . I

88 oy
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fedéﬁal and state funds to school districts found discrimin-

ating against pupils with language differences.l136

An alternative would be to requiré’all school
districts enrolling a substantial number of LES pupils to
pravide them with instruction in a 1aﬂguageithey understand.

Such action would be a further specification of the

Legislature's power to gr nt the State Board of Education

thé‘éutharity to accept federal funds for eﬁgcatién.l37 This

action alsc would conform with the requirement contained in the

Barly CHildhood Educacion Act of 1972, namely, that "...each child
WillrhaVé an individualized program to peimit the déveiopmentl‘ |
of his maximum p@tentialgﬁlBB Pursuant to such 1égisiat;@n,

a éﬁéil whose native language is other than English wculé

ha%e an added é@tential and an individualized program would

require some form of bilingual instruction. If the |
ngislatﬁfésGhQS% either @ﬁtién, it wgqld need té determine

the goals of bilihgual instruction and the means whereby ?
7.

i

. T B
these bilinguélg%;als would be achieved.

=

The Legislature, for examplé, could permit LEAs to
N , ~ ' 7 )

e determine /the goals of bilingual instruction. Another choice

would be to continue the status quo and provide for voluntary

bilingualvedugatian programs 5u§é§rted by a limitéd amount of

89




state categorical funds. Yet, neither of these choices would
resolve the question of vhether or not the state has aﬁ
obligation to enforce the Title VII grant provision that local
school districts continue ér@viding bilingual serviées by
assuming local and/or state funding after the. federal "grant"

monies are terminated.

The Legislaturé could réquire a transitién31 bilingua1

as -quickly as p@ss;ble, ‘as now is implied in the Educa;;Qg
Code. Or it could require a Eiliggual!bicultura; mainﬁenaﬂéé
model based on the goal of fostering cultural pluralism in
kaeéing with the:"face of changing social and linguistic
patterns," cited by the Supreme C@urtgin the case of San
Franziséa and Qbéervable in the demographic changes in
california.'32 "Either of these choices would ensure compliance
with.thezcivi; Rights Act, but only the latter would ensure

the development of LES pupils' bilingual potential and ptaviae_
for parents to participate in the scha@i‘dEEisicnémakin%
process.

Recent Legislative Policy Decisions
and PGSSlble Blllngual—Blcultural Policy Decisions

Actually the State Legislature has made three pgliéj

decisions which would affect any future policy decisions

91



regarding bilingual-bicultural education programs. One of
these is in the area of Early Childhood Education. A second
is in the area of parent aﬁdiéammunity partiéipatian in the
education of children.l40 The third is in the area of
financing programs to gerve the needs of pupils for whom the
lack of English language skills is a "handicap" to their
equal educational Qp;@:tunity.lél

Early Childhood Education requiréd a “comprehensive .
restructuring of primary educatian;__ta more fully meet the
unique needs, talents, interests and abilities of each child."
The ECE program would include a pu;il;s native_ language other
than English within the categories of "talents, interests and
abilities gf each child." This legislative commitment to
indiviéﬁalized insftruction logically should includg bilingual-
biculturzl education programs provisions. The fact that many
such puplls are limiteﬁsEnglishespéaking would seem to con- |
stitute an additional "unique need" and thus offer the state an
opportunity to reinforce thebféaeral mandate to guarantee equal

educational opportunity to LES pupils.

The policy to maximize parent and community .involve-
ment "through the decision making process of the california

public school system" would localize the decision for

91
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bilingual education policy and bilingual instructional methods.
Finally, the policy to Pravide supplemental funds as an
irfcentive to phase-in full biingual programs of the type
defined in the Bilingual Education Act of 1972 is parallel

to the Congressional "ca@acity'building“ pr@%isi@n in the
Tit. . VII Bilingual Educétign Act. This policy localizes

the responsibility for providing bilingual programs to pupils
thasé native ianguage is other than English. However, the
ffact that many such pupils also lack Englisg 1aﬁguage skills,
and this lack is a "handicap" to ‘their equal educational
Dép@rtunitg adds to the need for a 1egislative policy fquiring
bilingual programs on the local level.

Bilingual Policy and Programs Chosen
by Other Sta;grLegisléﬁgfég' T

Massachusetts was the first state to legislate a
statewide Transitional Bilingual Education (TBE) 'program
which became law in January of 1972. This TBE program 1is

a "full-time program of instruction given' in the pupil's

L

native language and in English (1) in all those courses and
subjects which a child is reguireiﬂby law to receive and
which are acquired by the child's school committee; (2) in

writing the native  language of the children...and in oral

'c@hp:éhensian, speéking,Ireaﬂing.and'wriﬁidg gf Enélish; and

- v
i

P
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(3) in the history and culture of the country, terriﬁory

or ge@graphi; area which is the native land of the parents
éf children...and in the history and culture of the United
States."142 Massachusetts' bilinguél policy requires tﬁat
‘teachers of transitional bilingual education” be bilingual
and biliterate and that pupils whose native laﬁguage 1s other
than English receive instrucﬁi@n in the cémmunicatign skills
of both their naﬁivé and the English language. Scﬁéél level
cammittees establish the TBE program, enroll the gﬁpils

and supervise pupil transfer @ﬁt of the program when the
pupil shows, through resuiﬁé on éﬂ annual examination iﬁ the
oral comprehension, speaking, reading and writing’@f English,
that he/she has achiévéd\“a lévél éf English lahguagé skills
which will enable him to perform successfully infclasses

in which instruction is given only in Eﬁqlishi"l43

Massachusetts' law also est tablished a Eu;ean of
Transitional Bilingﬁal,Educatian whose difectcfﬁis recommended
by the-Commissioner and is appointed bv the Staﬁé Board of
Educatidn. Reimbursement for the direct costs @f TBE programs

is provided thr@ugh a mult;year supplementary state appraprlatlénfx

All lndleEt costs associated with TBE pragramé are termed
!

o
P




support funds.

Texas enacted bilingual education in August of 1973.
Thé Texas law contains the same program provisions as the
Massachusetts law, except that the pupil is guaranteed a
minimum of thfgé.years bilingual instrﬁcticn; unless the paﬁent
agrees to have the pupil transferred back into the.Engiish only "
instructional prggram_144 Again, however, the bilingual program
'ifétransitiénal, but a Fﬁpil whose native 1énguag§ is other
than English may continue in the program beyond the three
year period "with the approval of-the school district and
the child's parents or legal guardiag." |

The Texas Bilingual Act aié@_requireg that the
teachers "possess a speaking and reaéing abiiity in a language
other than English?in which bilingual education programs are

; offered” and Qhﬁ possess the general-subjeét area cémpetenciés
required of all credentialed teaching personnel. Again, the
Texas legislature pravidei a multiyear supplemental fund for
the implementation cf the bilingual program. E
« I1linois élsa”adépted a Tranéitiaﬁalgsilingﬁal

: 145

n October of 1973. " The definitions of.

e

i/ EBducation Act
- -bilingual program and teachers are the same as-thgse stated

in the Massachusetts law. The Illinois provisions f@r'gnﬁclls-
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ment, transfer and continuance in TBE programs are the same
as .-those stated in the Texas statute, as is the réquiremeﬁt
to employ bilingual-biliterate teachers. The Illinois
funding p#évisions; HDWEVEF; differ from those of the prior
two stétes* The Illinois TBE program costs which exceed the
expenses of "the avérage per éupii expenditure" are reported
annually and réimburgad from suvpplementary state funds.

New Jersey enacted a Bilingual Education statute
in Januéry of 1575}45 ihe bilingual program pr@visiéns ére
again the same as the Massachusetts statute, as is the three

year minimum program enrollment guarantee for the 'LES é upils.

The New Jérsev, Tltlé E Admlnlstratlve Cédé réqques a

"certified bilingual teacher," but permits theéuse of a
"team teaching approach," provided that both teachers are
cartificateddlé7 The Administfative'cadé also creates a Bureau
ﬂf‘Eiliﬁgual Education in the New Jersey State Department of
Education. fhe responsibilities are many, but two are the
requiﬁemept for “eﬁf@réemEﬁt of the provisions of this chapter,"
and for 7Eaardinatign of local and federal pr@gfams geared
' toward meeting the educational needs of students of ‘limited-
Englis@%spéaking ability.” ‘In‘addiﬁ%@n, the bil;ﬁguéi‘
statutes establish a State Advisarﬁ Committee on Bilingual

Education and charges it with the respensibilitf.tg,advise
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"in the formulation of policies and procedures relating to

this Act.”

Egalqgaﬂ@‘s "Bilingual and Bicultural Education Act"
took effect January 1, 1976; state regulations implemen%iﬁg
the "Act" became e§§g$tive January 27, 1976. The "Act"
%pecifies the prégram purpose to ge "perfecting the English
language skills and cultufal development...and cognitive ané
affective development of its students by: utili%ing the
cultural and linguistic backgrounds @frthesasstudents in the

curriculum; providing these students with opportunhities

£

to expand their conceptual and linguistic abilities and H

potentials in a successful and positive manner; and developing
_ : o . h
cultural and ethnic pride and understanding among these and (.~

w148

other students. This legislation is unique in three

ways: first, it iéquirés;distrigts to impiemeﬁt bilingual-
bigq;tu;alrQ:ggrams;'sezaﬁdiy, it mandates the program for

a four-year period, trom %ﬁndafgartén through third grade;

“thirdly, it empowers the Colorado State Board of Education to

select the director of the Ei;ing,;iZBigulturaL’Unit in the

State Department of Education and creates é‘Stgering Committee
. ;J 2"; . o
composed of fifteen members, three from each of the state's

five Congressional districts, chosen by the State Board of

=

Education to assist the Board implement the "Bilingual;Eiéultﬁral
: . A ’ . |







Act." 142 7The act pravideé for "bilingual and bicultural
-educatian teacher's aides" for the 1975-76 school year and
then fequires that the program teachers "have competence
in the 5reas Df"éomprehensiGﬂ,Tspeaking, reading, and

writing in the two languages" each year thereaftaf}So In
addition, the Colorado law provides for coordination of the

state and federal bilingual-bicultural program and incorporates
151

o

most of the federal Title I ESEA regulations.

B

The Coloradc Legislature appropriated céteg@riéal
funds to implement.the "Act," but, similar to the Massachusetts

law, allows feimbursemen£ for only "direct aﬁtributable

addttional cost," including "direct support" and "instructional

services ., .in addition to the.prég%am which all children in

. , , . . 152 ,
the district would be entitled to receive_g' Finally, th=

"Act" specifies that the appropriated funds are supplemental
to the general school support funds and prohibits use of
these funds “tD=pfévide instructional or support services to

pupils which are ordinarily provided with other state or —

‘local funds to all pupils."153

Summary of Bilingual Policy Options

Available to the Legislature

2 minimum legislative policy would require that LES
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pupils whose native language is other théﬂ English receive
instruction in their primary language and English until such

time as tests show that their English language skills are at

par with their graée level or for a minimum of three years,

or both. The program would be required wherever a certain

nﬁmber of LES pupils were enrclled, but the specific instructional
method could be left to the éi,éfeéian of the local parent

advisory committees or boards of education. Program options
/

[ol}

similar to the "Lau Remedies" would be reguired and would
include a mandate tﬁatfpfag:am:iﬁstrugti@nal personnel

be certified as bilingual-bicultural. The costs of proviﬁing
this bilingual instruction over and above the instructianal :
‘cost Suppéfteﬂ'and generated Ey the Eupil's avefage daily
attendance then would be reimbursed Gﬁ a yearly basis through
a year-to-year budget aét appropriation or thtguéh a multi-
year appropriation carried as a‘yearly budget act itemz The
‘question, however, remainsznwha would be ﬁesg@nsiﬁie for

enforcing the legislated program mandate?

A second policy option would be to tighten up the
requirement for school districts to "phase-in" AB 2284
bilingual and Title VII bilingqual programs. The Legislature

would ‘assume a posture similar to that specified in the
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"Departmental Position on Bilingual Education" memorandum
issued by the Under‘éecretary to the Department of Health,
Education and Welfare. Local school districts would be required
to provide at least transitional bilingualbedugatian (TBE)

to LES pupils for a specified time and funded in a manner
Similgr to that provided in option one. But, the policy
décisgaﬁ tb;éfgiide biliﬂgualkméintenanze programs would be
left to the local beard of educati@ngkwith parenﬁ or é:hcél
level committee §artiéipatiéni This policy would conform to
both federal and state policy decisionsg iﬁ present bilingual
programs and tﬁer;by would require that school districts

whose boards and parenﬁs wanted bilingual maintenance ptagraﬁs
funﬁ them ocut of regular school subventions. If, however,

the parent or school 1eve; cammitteeyA@: both, 'did not have
more than an “aéviégry“ role, the same gquestion would arise,
namely, who would enforce that portion of the pragraﬁ related

to Civil Rights Act compliance?

‘A third policy option would result from previous
California legislative policy décisi@ns inféarly Childhood
Education and Educationally Disadvantaged Youth legislation.
This third option recognizes that a pupil who has a primary

language other than.English has an ability to be developed
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and a-talént to be maintained both for personal and economic
reas@nsg The personal reasons result from the Le§islature's
recognitio of individual abilities and from its policy of

individualizing instructlcn to ﬂpvel@p such abilitiesi The

l -
economic reasons result fr@m the Legislature's recognition

that a bilingual pupil or adult has increased saleable skills

and job GPPthuniﬁiESil?é This recognition would support a
policy to require that bilingual maintenance programs be

available wherever a certain number of such pupils were

enrolled and/or whereYer a certain ﬂumber:of pafEﬂts.réquested
such a program. The last condition of parental fequest'is

in keeping with past law and present federal and state pﬂiic§;155

Enforcement would be similar to that pr ﬁtly applicable to

Bilingual Program and Administrative
Options Available to the Legislature
Eased on the Policy Decisions

Actually, program options follow from the

e,

adopted. The administrative options, in turn, result from the’
policy and program Dp ions. Thus, to spegify'ﬁrcgfam or

administrative recgmmendati@ns prior to the Legislature's

decision on policy options wculd be pointless. However, in

A

light of the present Lau v. Nichols situation and because

100
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of the legislative program policies specified in ECE, EDY,
and the Bilingual Education Acts of 1968 and 1972, and supported

by public testimony, the following policy is recommended.

1. Provide for the development of assess-—
ment instruments to measure native and
English language communication skills
and for the administration of these
instruments by personnel skilled in
the native language of the pupils
assessed.

2. %pecify that the "Lau Remedies" be used

-as minimum requirements in providing LES

pupils services for at least three B
years. The continued enrollment of LES

pupils in the program after the 3 years
shall be a local decision, involving the
parents and the community.

3. Require that bilingual programs also be
bicultural.

4. Require that bilingual programs provide
for the development of aural, oral and
‘written communication skills of the LES
pupil's English and other than anllsh
languages. ,

- 5. Require active parent involvement in the
planning, implementation and.evaluation
of bilingual programs.

6. Qequifé that{bilingual prégrams have
nstructional personnel with certlfled ~
bllingualﬂblcultural skills. )

7. Establish an Office of Blllngual
Education within the State Department
Of Education and empower it to set and
enforce bilingual education policy and
provide technical assistance for the
development of school district plans
which follow the minimum criteria of

101




the "Lau Remedies" for meeting the
educational needs, of all LES pupils
by .the 1977-78 school year.

Establish a state-level Commission on
Bilingual-Bicultural Education to be
staffed by bilingual professionals of
the five major language groups within
the state and American Indians chosen
by the Governor, Superintendent of
Public Instruction, the Legislature
and the State Board of Education to
develeop bilingual policy,, program and -
a five-vear imﬁlementatian plan.

Require that the Commission on Blllngual—

Bicultural Education/State Devart- .~
ment of Education survey available- K-12

“bilingual-bicultural learning materials

and recommend the development, field-
testing and dissemination of materials
appropriate for the State's LES pupils.

Reqﬁire the Cémmissiqﬁ on Bilingual-
Bicultural Education/State Depart-
ment cf Edu:atlan to develap counseling

' d;str;cts to el;mlnaté the ;selat;cn

of LES pupils from the total school
program and to facilitate educational
@pportuntles for LES and blllngual
pupils. .

Require‘the State Department of Education,
the Commission for Teacher Preparation

"and Licernsing and the Post-Secondary

Education Commission to develop reg-
ulations for a coordinated statewide
pre- and in-service training program
designed to allow staff career ladder
mobility and to educate staff-in the
languages and cultures of LES pugi}s
enrolled in the public schools. <
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12.

13.

14.

15.

16?

18.

19.

Require the development of assessment

and evaluation intruments in conjunction
with the State Department of Finance and
the Legislative Analyst's Office to ensure
that the necessary information is avail-
able to the State Legislature for maklng
program and fiscal decisions.

Provide supplementary state incentive
funds to school districts implementing
bilingual programs based on the progress
of pupils in the communication skills

of their native and English languages.

Provide a five vear—appropriation to be

. carried over into the yearly budget act

so that bilingual programs could submit
amended applications each year of the
appraprldtlan period thromgh the con-
solidated application process.

Include a carryover provision in the

funding formula so that bilingual program

funds not expended at the end of a given
fiscal year may be carried over into

the next fiscal year rather than revert
to the general fund.

Provide that funding for bilingual
programs be used to reimburse districts
only for direct costs resulting from
program implementation. -

Provide incentive funds for research
projects, for Northern and Southern
State Resource Centers and for the
development of bilingual materials.

Provide funding for a statewide mobile
unit to assist districts in planning

and implementing bilingual programs.
Require that local school boards of
education whose schools receive state

or federal categorical funds to develop
bilingual pelicy statements for approval
by the State Board of Education by the
beginning of the 1977-78 school year.

¥
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20. Require that public school districts
naving a certain number of LES pupils
use funds generated by those pupils 'to
provide blllngual services as a condition
of receiving special categorical funds
for bilingual education.

2l. Require that public schools, having a
certain number of LES pupllg and which
recglve other "compensatory education
funds, use those funds to provide
bilingual program services.

22. Require that public schools, having a
certain number of LES pupils and which
receive other state "categorical" funds,
use those funds to provide bilingual
services

8]
(%]

Provide that bilingual funds be used
to pay for instructional resource and
administrative personnel who are
certified as having billnqual and
bicultural skills.

24. Set a minimum bilingual aide salarv
and benefit scale similar to that now
established for certificated personnel.

25. Provide incentive grants to post-
.secondary educational institutions
to conduct research in bilingual-
bicultural education and to train
instructional and ‘administrative
personnel in bilingual-bicultural
skills, including those qualified
to provide services to American Indian
pupils.

Réqﬁire that the Education Management
and Evaluation Commission review the
evaluation reports issued by the State:
Department of Education and the eval-
uation procedures used in evaluating
the effectiveness of. blllnqual programs
and make recommendations to improve
both the reports and the evaluation
procedures. :

A
(23]
"
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e

Increase state support of Indian
Education Centa;s pursuant to the
"Indian SPlf-Dﬁtermlnatlcn Act,

so that American Indians may devalap
model bilingual-bicultural programs
and assist school districts having
high concentrations of Indian pupils.

\
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FOOTNOT+S CHAPTER 1

s both non- and limited-English-speaking puepils for
ses of -his report.

U’]

2gupreme Court of the United States 94 bL. Ct. 786 (1974). The
case was filed in the U.S. 41EtrlCt Court, San Francisco on

March 25, 1970. Edward {l. Steinman, Professor of Law, University
of Santa Clara, provided an analvsis of the Lau decision to the

Assembly Committee on Ways and Means December 10, 1974. A
copy of the Lau v. Nichols decision is found in Appandlx A.

3 o . ,
20-USC Section 88b, p. 438.

4Fedgral Registe 1. 34, No. 4, January 7, 1969, Subpart (a),
123.1(b). The é@ﬁ;t of the C-mptroller General of the United
States cited in footnote 115 shows $375 million to have been
expended in federal Title VT™I funds between 1968-76. p.3.
California received $83 miilion or 22% of that total.

5 . ' . o e

“Statistics in Tables I through III, VII, VIII and IX were
a;@roved by the Office of Planning, Federal Administration
and Bilingual Education, State Department of Education.

1971, p. 800, November 16, 1971. The evaluation conclusions
on these Ewo p;lot pr@jecta may be found in chapter 3, p. 68.

6 _ " .
Journal ot the Senate, California, Regular Session, Vol. 5,

7Enrolled version of SB 1020, Section 33501. Actually, language
is an extension of culture and culture is the cradle of language.
Thus, linquistically, bilingual-bicultural education is a
tautology. Christian, Jane MacNab, Christian, Jr., Chester.C.,
"Spanish Language and Culture in the Southwest,” Chaptex 11,

p. 300 ih Language Loyalty in the United States, Fishman, Joshua.

8 o o i ) B o ; .
AB 2284, Chapter 1258, Statutes of 1972, Section 5761.

9 .. : , , . .
AB 2284, "Apportionments and Expenditures List," dated July 18,
1973, published by the State Department of Education.

s

10

11

‘Statistics were provided by the ‘Bilingual Section within the
Ooffice of Planning, Federal Administration and Bilingual
Education, State Department of Education and in some instances
differ from SDE's "The Apportionments and Expenditures, AB
2284," Eilingual Education Unit, July 18, 1973.

Public Law 90 247 Title I ESEA, Federal Register, Vol. 32,
February 9, 1967, p. 2742. . - ‘




12 "Statewide Ethnic Survey of the California Migrant Education

Program, " January 15, 1976, issued by the Migrant Education .
Section, Office of Compensatory Education, California State
Department of Education, and California Master Plan for Migrant
- Education, California State erartment "of Education, 1976, p. L.

BDecembér,_1972 and cited in the Ca{;ﬁgrnlaAg§§ter Plan, p. 3.

ldstatistics were provided by the Migrant Education Section
within the Office of Compensatory Education, State Department
of Education.

' 15Callfﬁfnla Master Plan for Migrant Educatlan, ESEA Act of 1965,
Title I, P.L. 89-~10, as amended .by P.L. 89-750 of 1966, Cali-
fornia State Department of Education, April, 1974, p. 3.

161pid. p."7.

17phe statistics in Table IV and V were taken from "Statewide
Ethnic Survey of the California Migrant Education Program",
January 15, 1976, issued by the Migrant Education Section,
Office of Ccmpensatéry Educat:on, Special Programs and Support
Services DlVlSlDH. '

187he state Départment of Education established the Bilingual
Bicultural .Education Task Force in June of 1971. This Task
Force became an Office of Bilingual-Bicultural Education in
July of 1974. &as of July 1, 1976, the Office has been dis-
solved and has been subsumed as one of the four sections within
the Office of Planning, Federal Administration and Bilingual
Education within the Special Programs. and Suppart S%rv1ées
Division. -

19pqucation Code, Sections 6499.230 and 6499.232.

EOTltle I, ESEA, Federal Regnster, vol. 37, October 3, 1972,

paragraph 116.1(i), p. 20760.

2lpable VI is Table IV found Wlthlﬂ the "Limited- Engl sh-Speaking
and Non-English-Speaking Students in California," a report
prepared for the California Legislature as requlred by Educa-
tion Code, Sectlon 5761.3 and the "Supplementary Repo rt of the
Committee on C3nferences Relating to the Budget Bill," Cali-
fornia State Department of Education, Sacramento, 1975, p. 10.

l_.l\
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FOOTNOTES CHAPTER I (Con't.)

An article by Lawrence Wright ant;LlLd "Bilingual Education”

pIQVldES a summary of available bilingual program funds and a
comparison of amounts spent on bilingual education and other
‘kinds of programs for the year 1972-73. This article appears
on pp. 1l4-19 in the Race Relations Reporter, September, 1973.

22 .

‘Egﬂucat;g; Code, Section 6445.6:

2

éBEdu:at}Qn Code, SECLLQH 5445.1.

Qﬂ?ollii?s for Early C hl]dha@d Education, California State Depart-
ment of Education, (Sacramento, 1973) p. 5. '

2SEdu:ation Code, Section 6499.232.

EETHL population total is a compilation of. three sets of data all
of which use the one-guarter basis as the standard for an
American Indian. 'This population includes the many non- -California
american Indlan;vwhc have been moved from regéfvatlans outside
of california in the Federal Government's "Relocation Effort.”

37Fedaral Register, Part 1 vol. 4@; No. ElB, November 4, 1975,
3 .

paragraph 273.11, p. 512

, Vol. 40, No. 312, November 4, 1975, paragraph

ster
.L. 53W538)

i

273.16-18 (P

Eg“rnélan Self-Determination and Fducation Assistance Act"Part
273, subpart A., paragraph 273.4, subpart B, paragraphs 273.11,
.14 and .16, Federal Register, vol. 40, No. 213, November 4,

1975, pp. 51305-06. Daniel M. Rosenfelt details the history

of Federal and State laws in relation to Indian schools in
"Indian Schools and Community Control," Stanford Law Review,
Vol. 25, April, 1973, pp. 489-550. The American Indian

vol. 2, No. 4, April, 1976 traces the aomplex hlStD]Y

Journal,
of Indian Federal law in "A History Df Indian Jurisdiction,”

pp. 2-15.

30gtatistics prcvided by the Bureau of Indian Affairs, Sacramento
‘Area Office and updated by telephone June 11,-1976.

BI,EW ‘allowed California school districts $115 per identified
American Indian pupil for r¥_l§74 75. Co

BZFéderam \ﬁglgtér, vol. 38, No. 129, July 6, 1973, paragraph
'186. 18 of the "Indian Elementary and Secondary School Assistance
Act. -

33 tatistics were provided by the Indian Education Unit, Spec1al
Programs and Support Services Division, State Department of
Education.
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34 | |
. 8B 2264, Chapter 1425, Statutes Df 1974 Sgc. 2, " the,; -

“Appropriation ‘Section." Jack D. Forbes descripes the .
treatment of."California Indians and traces the impact. ‘of
‘various  laws on ﬂevelcp;ng‘th31r pcliﬁlcal CEEECLDHSQEES\

- in "The Native American," Ca;;ﬁc:nla J@urnal June, 1974,

pp-. :

180-185: This restriction reducing state funds "byeany
amounts made .available by the fédera;fgcvérnment violates o

the basic federal regulation which 7egui:es that feae:al
funds suppleméﬂt not supplant state/funds. -~ .

BSStatlstlcs were prcv;daﬂ by the Indlan E@ucatlon Unlt

Special Programs and: -Support SéfVl:es DlVlSlQn, State )
Dégartment Df Edu;atiﬁn; " -
: : PR - ;
:Vﬁ BE"Départmental Pozition on B;llngual Eéucatlan," memorandum
. from the Under Secretary, DHEW, .Frank Carlucci, November 227
‘1974, p. 2, issued under-a ‘December !2, 1974 date. A copy
-, of this memaranﬂum appear= in Appendlx B. 7 )
oy 37 : . v T S
4 7'p L. 93-380, Title VII, Section 123.02, Federal Register, oA
Vvol. 40, No. 122, July .24, 1975, p. 2651 7 -/ !
| BBQE;vcigi"Departmental Posdit 1@Q7§n Bilinggal Education; "
p. 2. b Lo

b

'
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39Mllton M. Gordon, Asqlmllat;on in American Llei The Role of
Race, Religion. and‘Natanal Drlg;ns, (Oxford: University Press,
1964) PP 88 fE.

pana®
E4OM2W;lllams maintains’ that the segregation of Mexican,K pupils in:
, “California public schools was "largely through default of any
- - detérmined resistance on the part of Mexican-Americans" and
that such segregatlﬁn was defended on "social differences,"
"undesirable behavior patterns" and "1@wer moral standards."
Carey McW1lllams¢ North from Mexico '(New York: Greenwood Press,
1l968), p. 281. o However, the evidence seems to favor the
probablllty that the Mexicans were included under the term

"Diggers. This reference specifically meant the Maidu Indlans,
but came to, include all who were "brown" and educated
in Mission schools. Emerson, Haber and Dorsen support this

view in Political and Civil Rights in the United States. Vol.
II (thtle, -Brown - and €Cp., Boston, 1967) p. 1734. Guadalupe
‘Salinas erely cites - the fact, in "Mexican Americans and the
Desagrégatlon of Schoo}s in the Southwest," El Grito: Contem-

+ porary JDurnal of Me31can American ThDught Spr;ng, 19 71, p. 453.

41813tﬁ Annual Repart af the Surerlntendent 0f Public Instruction
. of theé state of california, given 1n the Assembly Elghth Session
- 1856, pp. 1-10. -

421534, p. 9.

‘A31pid. p. 1o,

= A - R f h . .

_ 44E1ghth Annual Repart of the State Superintendent of Public
Instruction, January 3, 1859, p. 15. Eanfe: footnote 40,

*Srne Statutes of California, passed at the Eleventh Session of

the Legislature, 1860 (Published by Authority, Sacramento, 1860)

Section 18, pi 323. , ‘

451bld., sec. 8, p. 325. - .
47 prnold ﬁ;”Leibawitz, "The Imposition of Engllsh as the Language

-~ . < of Instruction in Amér;can Schools",” Revista De Derecho

Puértarﬁ;qugng Num 38, Dctubr5§i1c1enbre, 1970 ano X, P. 2@9._

48 L i
’BUnlted States Repﬁrts, Cases Adjudged in the Supreme' Court, Vol.

ﬁlD (New York, the Banks Law Puhllshlng Co., 1908) p. 81.
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FOOTNOTES CHAPTER 2 (Con't.)

]

43K;655, H21n3, "German-American Language' Malntenaﬂce Efforts,
Chapter g, p. 213, 1n:Languaqa chaltv in the United Sﬁates,
Fishman, Jashua. )

EDIbla-. pp. 233 ff 4nd o op. cit., Leibowitz, Arnold H., "The
Imgos;tlan of Engllsh as the . Language of Instruction in
American Schools , Pp 183- 84.

‘Op. cit., L ;bgw1t3, pP- 177, and Kloss, pp: 236-237.

52 |

- Op. Cit., L21bow1tz, p. 236.

53H1ghman, John, Strangers in the Land E'Patterns of American ‘“

' Nativism (New York, Rulgers Un;ver51ty Press, 1955) p. 133 £f;
As;an Americans and Pacific Peoples: A Case Dﬁ Mistaken

‘Ideftity, a report prepaﬁed by the California Advisory Com-=
mittee to the U.S. Commission .on Civil Rights, February, 1975,
7 P‘ 5‘ .
5422_ clti, Leibowitz, p. 180.

o _
5Qallfafnla Assembly Journal 1893, p. 178, california Senave
"Journal 1893, p. 214. The use of "English literacy" as a

legal tcal for discriminating. agalnst persons whose native
language i3 other than English in the United States is docu-
mented by Arnold H. Leibowitz, "English Liter¥aey: Legal .
Sanction for Discrimination," Notre Dame Lawyer, Vol. 45, No. 1,

fall, 1969, pp. 7-67.

56, . )
N cit., United States Repart chernér of Hawaii v. Tgkush;,ep

. cit
273 U.s. 298,

>71pid., p. 401.

585p. cit., United-States Report, Gévernar of Hawaii v.

: Tokushige,
273 U.S. 298. '

7QE§ cit., Leibowitz, "The ImPDSlthn of English as the Laﬁguége
of Instruction in American Schools," p. 176. ) o

{
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61 The Civil Rights Act of 1964 in effect reasserts that the r;ghts

guaranteed w1th1n the flrgt ten amendments and the faurteenth

The relatlénshlp between the first ten amendments to the CDns
stitution and the Civil Rights Act is touched upon by Americo
D. Lapati, Education and the Federal Government: A Historical
Record (Mason/Charter, New York, 1975) p. 28 ff. Since courts
tend to examine a complaint on the basis of more rather than
less specificity, and since the Civil Rights Act and the reg-
ulations adopted by the Office for Civil Rights (OCR) to
implement ‘it provide more specificity than the fourteenth
amendment, the-Supreme Court's finding that the defendents l
violated the plaintiffs' civil rights rather than their '
fourteenth amendment rights is understandable.

o
[

’Lau v. Nichols S.C. 94- 786 (1974). o 5

6

L

Op. g:t,, Fishman, p. 23%

64Ibid Chrlstlan points out that the Spanlsh speaking papulatlan
in Callfarnla ;néreaSed by 88% between 1950 and 1960, op. cit.,
Flshman p. 280.

o

'Esggg Elt., Asian Americans and Pacific Peoples: A Case of o

‘Mistaken Ide tlty, pp. 28 ff. ]

GEFedggg; Register, Vol. 32, No. 4, January 7, 1969, Subpart

‘(a), paragraph 123.1(b). Footnote 115 cites a major conclusion

of the Comptroller General of the United States which says that

the "language of limited-Efglish-speaking children may not have

- been used enough in classroom instruction." A basic cause of
this non usage of the LES pupil's native language is the fact
that many Title VII projects chose the ESL alternative allowed
by the original DHEW "Guidelines" - an inelugion which "Office of
Education officials acknowledged...should riot have been suggested."”

("Report to Ccngressf p. 45-46.)

[o}]
~

Taken from testimony of Rodolfo Medina, Districé'Direcisr for .
Bilingual-Bicultural Education, Pasadena Unified School -
District, November 4, 1975, Los Angeles, p. 4. William E.
Johnson, "The Constitutional Right of Bilingual children to
an Equal Educational Opportunity,: Southern California Law’
Review, Vol. 47, 1974, pp. 993 £f. Ramirez and Liberty conducted
several evaluations of Title VII bilingual projects using the
ESL instructional method. Their negative findings forced them
to the conclusion that "perhaps we have been applying language
teaching strategies to Chlldtlﬂ that are more relevant to
adults and older children." "An Evaluative Study of Instructional
. Strategies and Pupil Cognitive Leatning in an English as, 6 a Second
Language Program of a Spanish-English Education Project." p.5.
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Since the method used in ESL was developed by the U.S. Army for
military personnel, the fact that a study was necessary to -
arrive at this conclusion seems strange. Other studies arrive
at the same: conclusion. A. R. Ramirez and Mary E. Salinas,

An Evaluation Study of the ROCK English as a Second Language
Program in Spanish-English .Bilingual Projects. ' '

68 , . i < o ; ' o . ,
Grant, Joseph,"Bilingual Education and the Law: An Overview,"
Dissemination and Assessment Center for Bilingual Education,
austin, Texas, no date. - :
691pia., p. 11. ! |

]

QIbi

10

Thid.
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-

72JGhHSGﬁ, William E., "The Constitutional Right of Bilingual
children to an Equal Educational Opportunity,” Southezrn
california Law Review, Vol. 47, 1974, pp. 968 ff. Erica Black '
Grubb 'argues the right to bilingual education in "Breaking
the Language Barrier: The Right to Bilingual Education,"”
Harvard Civil Rights, Civil Liberties Law Review, Vol. 9,
No. 1, January, 1974, pp. 52-94. . ‘ )

731opez v. Mathews, Riles et al
- Court for the Eastern District, A
" TIM) . ! :

.d in the U.S. District '
ril 30, 1974, (Civil §-76-19-

al, fil

m

Lre =1

Chaney v. Califoxnia State Deéﬁ;t@gﬂt\gg Education, filed in
the U.S. District Court for the Northern District' (C-75-0472-
RHS) . ' : . ' -

751ask Force Findings Specifying Remedies Available for Eliminating
Past Educational Practices Ruled Unlawful Under Lau V. Nichols, -
Summer, 1975, p. 7, published by the Department of Health,
Education, and Welfare. '

761pida. p. 21.

77Ibid., p. 22.

8 - . . 2 . L
A copy of this memorandum 1s found in’ Appendix B.
79 . ) , e o e ) B
“This assurance is the Title I, ESEA, Annual Program Plan. The
State's "Chief Legal Officer" witnesses the assurance to attest
to the fact that the Chief State School Office has the legal -
Q. authority to make these assurances. The assurance reads in
EMC - - - A R . ) -

IToxt Provided by ERI



FOOTNOTES CH PTER 2 (Con't.) :

part, cluding the enforcement of any lel@é*lona imposed
upon a 1 Zal educational agency or state agency under Section
+ 141 (a), the relevant provisions of the regulations promulgated
under Title I (45 CFR 116)and the General Provisions Regulations .
(45 CFR Parts 100, 1l00B and 100C)." A copy of the 1975-76
assurance and the federal regulations referred to therein

is found in Appendix C. Although Amendment X of the United
States Constitution reserves to the States '"powers not

delegated to®the United States by the Constitution, nor
prohibited by it to the State," the Supreme Court specified

that the State's-public education responsibility "must be ‘
exercised consistently with federal constitutional ‘require-

ments as they apply to state action." (Cooper v. Aaron,

358 U.S. 1 (1958)). o -

800pinion No. cV 75/286 I1.L., issued November 12, 1972. A
copy of this opinion is in Appendix D. ’ -

SIQE, cit. "Lau Remedies," pp. 1, 15-17.
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FOOTNOTES - CHAPTER 3

Taken from tha testimony given in San Dlega, Dctaber 27, 1975,
by Dr. R. F. Valdez, Superintendent, Sguth Bay Elementary U s.D.

83paken from the testimony given in Las Angeles Nevembér 4, 1975
of Ralph Hernandez, P. 2. L :

84Taken from test;many given ‘in San Diego, October 27, 1975 by
‘Helen Diaz, Past President, Association of Mexlcan=AmF:1can -

Educators.

‘SSTaken from testlmany given in Fresno, Decembeér 3, 1975, from
‘Adelle Martinez, Director, Office of Blllngual—glaulfural
Education and William Whlteneck, Associate Superlntenéént,
Special Programs and Support Services Division, State pepart-
ment of Educatlgn. : .

86paken from testimony provided by letter, aatad Decembér 3, 1975
by David Riesling, Ceoordinator, Native American Studies,
University of .California, Davis, and from data supplied by the
Indlan Educatlcn Unit, califodrnia State DéPartment of Educat;on.

871§i§, Indian Education Unit.

BsTaken frcm testlmony given in San Francisco, December 9, 1975
by Concha Delgado, District Project Director; by Nadine Hata,
Southern California Chairperson- of the California Advisory
‘Committee to the United States Commission for civil Rights and
by Joel Gamberg, Attorney to California Rural Legdl Assistance

(crta).

BgTaken from testlmgny given in Los Angeles, 'November 4, 1975

by Ralph Hernandez and in Fresno, December 4, 1975 by ‘Delores-
Lujano-and Cec¢ilia Aguilar. An example of such a lack of
.monitoring was provided by testimony- stating that San Bernar=
'dino Unified.School District bilingual projects had neven been

- ‘evaluated; given in Los Ahgeles, November 4, 1975, p. 3. Jgohn -
H. Rodriguez, Acting Associate Commissioner for Compensatory
Educational Programs in a letter to the California Superintendent
of Public Instruction, dated February, 1974, and pertaining to
Title I funded schools, stated that "in the past five years,
the .State has made, such project reviews of only 30 out of 2,500
to 3,000 pro ects approved during that' time. No reviews have
been completed during, and none are planned for, this fiscal
year. Meanwhile, the State is faced with two Title I lawsuits
and a number of upresolved. comgla;nts whlch effect;ve monitoring

might have prevented " P 4.

i B

i #
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FOOTNOTES CHAPTER 3 (Con't.) = ...

9?Takén from testimony given in Fresno, December 4, 1975 by
Nancy Arroyo, Secretary of the Parent Advisory Committee for
Bilingual Education, Fresno and in San Francisco, December 9,
1975 by Jose Villa, Executive Director of the Mexican-American
Community Services Agencv, San Jose, California.

ngaken from testimony given in Fresno, December 3, 1975 by Mrs.
Etelvina Menchaca, Chairperson, Parents for Bilingual-Bicultural
= Bducation, Santa Barbara and in San Francisco, December 9, 1975
by Dr. Leo S. Cardona. ’

92paken from testimony given in Fresno, December 4, 1975 by

Venancia Gaonoa,” President, El Concilio de Fresno, Inc.

93Taken from testimony given in Fresno, December 4, 1975 from
State Department of Finance representatives, Robert LalLj berte,

. Principal Program Budgét Analyst, and Olena Berg, Budge] ,

Analyst, testifying for Charles Gocke, Program Budget Manager.

Q%Taken-fr@m testimony given in Los Angeles, Novémber 4, 1975,
. by Rogue Berlanga, Director, Bilingual-Bicultural Education,

ABC Unified School District.

95Taken from testimony given in Los - Angeles, November 4, 1975,
by Roberto Rangel, Blllngual=Blcultural Caaldlnatcr, Los Angeles
Unified Sch@cl District. ’

6 aken from testlmony given in San Dlega, October 27,1975 by
fL,eonardo Flerro, Chicang Eedératlcn of San Diegoi ’ ‘

97Taken fram testimony given in Los Angeles, Naveﬂber 3 1975 by

: Ms. Ruby Aguilar, member of the Mexican-American Education

Commission; Ms. Lopez, member - of PICA Family Education Center;
Herbert P. Leong, Executive Sécretary of the Asian. Amerlcan
Education Commission and Dr. Randall C. Jimenez, Director of
.Chicano Studies, Lcyolazmarymount Univers"y, Los Angeles.

98Taken from testimony given in Los Angelés, November 4, 1975,
by Mr. Bruce McFherson, President, Board of Trustees, Hacienda-
LaPuente Unlf;ed School Dlstflct* "

© 99paken frcm Eestlmany given in Fresna; December 3, 1975, by
Tomas Olmos, Directing Attorney CRLA - McFarland Office, in
San Francisco, December 9, 1975 by Effie Schwarzchild and in
Los Angeles, November 4, 1975 by Rose M. Payan, Bilingual-
Multicultural-FSL, Teacher-Coordinator, Azusa Unified School
District. ' :

11

Ly’




!1QEE

FOOTNOTES CHAPTER 3 (Con't.)

10 . :

- DTakén from testimony given in San Diego, October 27, 1975 by

Dr. Tomas Arciniega, Dean, School of Education, Pasadena
Unified School District, in Los Angeles, November 4, 1975 by

" Rodolfo Medina, and in San Francisco, December 9, 1975 by
Phyllis Matusu. Kloss points out that gsecond language "survival
is fought in the elementary schools," but "maintenance" depends
upon bilingual programs on the!secondary level and on t..e
preparation of bilingial teachers on the higher education
level* Op. cit., p. 241 and 217 ff.

10lpaken from testimony given in San Diego, October 27, 1975 by
Helen Diaz, Past President, Association of Mexican-American
Educators, and in San Francisco, December 9, 1975 by Dr. Leo
S. Cardona, Cardona and Associates Educational Consultants,
San Jose, California, and Janice Williams, Title I Coordinator,
office of Educatiza, Region IX, DHEW. -

102pap1e 4, of the "LimitédjEnglishHSEéaking and Non-English-
Speaking Students in califomia" published by the State

Department of Education, September, 1975.-

lQBTaken from testimony given in San Diego, October 27, 1975 by
‘William H. Stegeman, Deputy Superintendent of Operations, San
Diego City Schools, in Fresno, December 3, 1975 by Mrs. Etelvina

Menchaca, Chairperson, Parents for Bilingual-Bicultural Educa-

tion, Santa Barbara and by Tomas Olmos, Directing Attorney,
CRLA -.McFarland Office, p. 3. : o

;lD4T?kethrom testimony given ggvemher 4, 1975 in Los Aﬁgeléé by
Maria Chavez, Advisory Bilingual-Bicultural Program, Los
Angeles .Unified School District.

105paken from testimony in Los angeles, November 3, 1975, by Larry
" Rodriguez, Director, Rincon Indian Education Center; Antonio
salamanca, Consultant to the Commission for Teacher Preparation
and Licensing and Teacher Training in california, A Report to
the Legislature pursuant to ACR 82 of the 1973 Legislative
=gsion, Nov f the Legislative Analyst.

Session, November, 1974, Office o

106paken from testimony’ in Fresno, ‘December 3, 1955, by Tomas Olmos,
Directing Attorney, CRLA - McFarland Office, pp. 3-4 and in San.

'Francisco, December 9; 1975 -by Joel Gomberg, Directing Attorney),
CRLA - Sacramento Office. ' ‘ ' .

lD?Takén from testimony given in Los Angeles, November 4, 1975,
by Ralph Hernandez, and by Rodolfo Medina, District Director
for Bilingual-Bicultural Education, pasadena Unified School
District. ' :

ST
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FOOTNOTES CHAPTER 3 (Con't.) ..

lgg@pinién No. CV 74-250, January 23, 1976 and Order No. 224%5;
November 5, 1975. A copy of this opinion is included in ‘
Appendix E. : "

109%yrder No. 22468, March 1, 1974. A copy of this opinion is
included in Appendig.F; -

111 . ’ .' - y
" TEducation Code, Section 13344 and 13344.1 (Article 3.3).

112 _ - - , . . . _ I
Taken from testimony given in San Francisco, December 9, 1975
by Ling Chi Wang, Lecturer, Asian American Studies Department,
University af California, Berkeley, from Antonio Salamanca;

: LlEEHSlng and from Teaeher Tralnlngm;n Callfsrn;a, A Report

to the Legislature pursuant to ACR 82 of the 1973 Tegislative:

Session, Noyvember, 1974. Office of the Leglslatlve Analyst.

113 : _
. ‘Taken® from testimony glveﬁ in Los Angeles, November 4 1975

by Rodolfo Medina, District Director for Blllngual Blcultural
Education, Pasadena Unified School District, and from Ling
Chi Wang, Lecturer, Asian American Studies Department,
University of California, Berkeley, in.San Francisco, December

9, 1975.

14 ] . . i TR
Taken from testimony given in Los Angeles, November 4, 1975
by Armando Rodrlguaz, President, East Los Angeles Community
Coliegﬁ.

115 : - .

lLTaken from testimony given in Los Angeles, November 4, 1975

_ by Dr Augusto Britton, Associate Professor of Educatlonal,

.- PsycHology, California State University, Northridge. The'
Comptroller General of the United States released a "Report
to the Congress," entitled Bilingual Education: An Unmet

Néed (MWD*?E 25) May l9 1976. The repcrt statgs s that

# ' manltor tha Blllngual Educatlan Program (Tltle VII ESEA)

" 'The report observes that "the 1anguage of lelted”Engllsh
speaking children may not have been used encugh in classroom
1nbtructlon," and stated "too many English-speaking children
(were) in the project classrooms." p. 45. -

Barik, Henri C. and Swain, Merril, "English-French Bilingual
Education in the Early Grades: The Elgin Study Through Grade
Four," pp. 3~17, in The Modern Language Journal, Vol. LX,
Numbers 1-=2, January=February, 1976 -

116
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117 ken from testimony given in Fresno, December 4, 1975 by

Eva Orozco, teacher ESEA, Title I, AB 2284 Bilingual-Bicultural
Program, Fresno Unified School District, and in San Francisco,
December 9, 1975, by Dr. Leo S. Cardona; also taken from
testimony given at a Special Hearing in Los Angeles, April

Campbell, UCLA, Department of English.
the test‘data are described by W. E. Lambert and G. R. Tucker,
'Bilingual Education’ of Children, and "The Relation :
oF Bilingualism to Intelligence," Elizabeth Peal and Wallace

' E. Lambert, Psychological Monographs, Voi. 76, No. 27, 1962,

pp. 19-21, the situation was as follows:

Protestant, English-only-speaking pupils were immersed in French-
only language instruction. = Two non-pedegogical fears accompanied
the decisions of the Portestant parents to provide French-only :
language instruction for their children. .The French speaking
population is in:the main Catholic. Thus the Portestant parents
were concerned about the possible effects such French-only
language instruction might have on the religious loyalty of
their children because these schools provided Catholic religious
instruction also. The second concern was political in nature.
The population of the City of St. Lambert in Quebec was evenly:
divided between the Protestant, English-speaking and the '
Catholie, French-English-speaking population. Thus, the

Chambly County Protestant Central School Board which had
jurisdiction over the City of St. Lambert schools, looked upon
the project  as a "selling out" to the French Canadians on the
matter of regionalization and thus, a threat to English educa-
tion in the Quebec Province (Lambert, 229). The parents, (
therefore, had to contend with the opposition of the Board to
any such bilingual education program. '

“Both the St. Lambert and Culver City bilingual projects were
monitored, and the testing show the following results:

1. Attitude profiles of the experimental pupils by 7
the fifth grade indicate the pupils enjoy the'
instructional technigues and.want it continued;
their feelings toward French ‘people have become
decidedly more favorable; and they think of
themselves as being both French "and English-
canadian in personal makeup. ‘ .

. The pupils have become more aware of the cul-
tural similarities as well as the cultural
differences and can readily adapt to either
social setting without sacrificing their
original heritage and upbringing.

119
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The pupils prefered the bilingual immersion
over French-as-a-Second-Language teaching
methods and the St. Lambert control group
significantly advanced in all areas of
speaking, grammar, reading and comprehension
over the group receiving FSL instruction.

_.Parents seem to share in the learning
experience'of the pupil and share the

pupil's enthusiasm for a "dual identity"
and pride ghemselves in the shaping of
that development,

After the examination of traditional modes
of instruction as compared to the teacher
feelings of the language switch program, it
was evident that French.as well. as English-
only teachers viewed the traditional mode of
instruction as adeguate but lacking if pro-
viding cultural instruction of another
heritage. Lambert states "the home-school
language switch idea was viewed favorably
by Francophone teachexrs in generaL but not
by Anglophone teachers, who, in spite of

the apparent success of the program,
apparently view this type of program as a
threat to their job security. This reac-
tion by Anglophone teachers calls for a
very thorough follow-up study. Their
resentment. could ]EQPafﬂlEE the develop-
ment of similar programs in other settings
and if they see no chance of playing an
equivalent role in French-Canadian schools,
they could leave the teaching prafesslon )
permanently."” :

Lambert sites the\palitlcal pressure issue
by stat;ng that although the language switch

- program has no adverse effects.on English

language in the Province or on bilinqual-

ism = eroding the English-Canadian culture,
the success of the program depends chiefly"
on those involved and in providing them an

onpportunity to take an actlve patt in shaping

the program.

120
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FOOTNOTES CHAPTER 3 (Con't.)

Lambert states the basic guestion as follows: "Will the power
figures in the’ English-speaking community make a move to limit
or stop the program...(or will) parents, children, school
authorities, and teachers be successful in thelr demand that
the program continue and expand?"

Thus, if NES or LES pupils were immersed in a bilingual-
bicultural program and instructed in a language they under-
stood, while at the same time learning English, they would
develap a much more positive attitude toward the Anglo-American
language and culture than they have shown or now display while
at the same time developing their native: language and culture;

”\ The results of this "positive attitude" on racial tension in

\\Qammunltlés was. underscored by Dr. Neil Francis, District
“Superintendent, Greenfield Unified School District, South
Monterey County, Fresno, December 4, 1975,

san Franstca.Unlfleé School Distrlzt AB 116 Chinese Bilingual
Program, Annual Evaluation Report, August, 1975, Thomas E.
whalen, Ph.D., p. 28. Evaluation Report, 1972-73/1974-75,
Primary Bll;ngual Program, ‘AB 116, San Diego City Schools,.

Delores M. Cella,_ErQ]ect Director, July,:1975i p. 29.

119

lEDTaken from testlmony glven in Fresno, December 3,‘1975 by

Robert Carrillo, Reorganization Specialist and Robert Emerson,
Case Worker, Central Valley Reglgnal Center.

lzlwaken from testimony g;ven in Los Angeles, Navember 4, 1975,
by Dr. Augusto Britton, Professor of Research and Evaluatlon,

- California State University, Narthrldgei o
12222 cit., Professor Arnulfo Ramirez, Russel N. Campbell, UCLA,
- Dep rtment of Engllsh. ; : . :

Taken from testimony given 1n Los Angeles, Navember 4, 1975 by
'Ralph Hernandez and in San Francisco,.December 9, 1975, by Ling
Chi Wang, .Lecturer, Asian American Studles Department University
_Df Callfarnla, ‘Berkeley. - :

- Taken from te Stlmony given in. San Dlego, October 27, .1975, by
‘. paz Uro, Bilingual-Multicultural Resource Teacher, Southwest ]
Junior High School, San Diego and written testimony submitted
_ by Anita E. Pascua, President, Filipino Educator#s Association.

.

125 o , . . _ : .
Taken from testimany given 1n Fresno, December 4, 1975, by
william A. Melendez, Project Coordinator, Title VII, Salinas
Union High School District.

121



FOOTNOTES CHAPTER 3 (Con't.)

lngaken from testimony given in San Diego, October 27, 1975, by
.Gus Chavez, Directoy Office of Educational Opportunity/
Minority Programs, San Diego State University, and in Fresno,
November 4, 1975, by Eva Orozco, Teacher ESEA Title VII and
~AB 2284 Bilingual-Bicuitural Program. 2 : :

lg?Takeﬁ from testimony given in Fresno, December 4, 1975, by
Cecilia Aguilar, Chairperson, Parents Advisory Committee,
Winchell School, and Mrs. Delores Lujano. '

128paken from testimony given in Fresno, December 4, 1975, by
Robert LaLiberte, Principal Program Budget Analyst, testifying
.for Charles Gocke, Program Budget Manager for the Educational: ~-.
Systems Unit, State Department of Finance, by Nanecy Arroyo, =
Secretary,’ Parent Advisory Committee of Bilingqual Education,
Fresno Unified School District and op. cit. Dr. Leo S. Cardona.

_129Taken;£ram testimony given in San Diego, Dct@bér 27,1975, by
William“H. Stegeman, Deputy Superintendent, Operations, San
Diego: City Schools. | : : S

lBDTakén-fr@m testimony given in San Diego, October 27, 1975 by
Dr. John Rouillard, Director, Native American Studies Program,
San Diego State University; in Fresno, December 3, 1975, by
John borsey, Director, Tule River Education Center; Mr. Herb
Whit.e, State Director, Mini Corps, Oroville, California; Mr.
Keith Chun, Clerk, Fresno Board of Educ¢ation; in San Francisco,
December 9, 1975, by Nokusuke Fukuda, Co-Chairperson, Parents

' Advisory Committee, Japanese Bilingual-Biecultural Education -

Program, San Francisco Unified School District. :

“lElTaken-from testimony given in Fresno, December 9, 1975, by Dr.
Neil Francis, District Superintendent, Greenfield Union School
District, Southern Monterey County. Kloss observes that the
German speaking citizens were "sufficiently influential to
prevent Theodore Roosevelt's renomination "in 1916 because of
his adament stand against "catering" to the immigrants by ‘aiding
them to maintain their own languages. Op.-cit., p. 249 et passim.
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132 :

'his contract is required by paragraph 100b.15 (45 CRF 116).
copy of California's contract for the 1975-76 school year
ppears in Appendix C.

W -

1331aken from testimony given in San Francisco, December 9,
1975 by Joel Gomberg, Directing Attorney, CRLA, Sacramento.
The Special Subcommittee staff consultant was assured that
the Chief State School Officer's responsibility "to enforce"
did in fact include the authority to ‘take punitive action,
pursuant to paragraph 100b, (45 CFR Part 80). This Title I
assurance was acknowledged to be the basis for this authority .
and the Attorney General's opinion requested by Assembly-
man Chacon was to be revised to so state. This opinion,
however, will not be released as per a ietbter by Elizabeth
Palmer, Associate Atto%iﬁy General, dated June 9, 1976.

- 134483p.2a 791..
13?Thé State Legislature has a legal basis for taking action on
this issue. Article'IX, Section 5 ani'%&;gf the california
Constitution gives the Legislature the .power to "provide for
a system of QGmmaanEIEE) SCh®Q1S." Section 2 provides for
the election of a State Superintendent of Public Instruction.
The Legislature has a constitutional charge regarding public
. school education which the State Superintendent of rublic
Instruction is responsible to administer. The Constitution,
however, does not specify the responsibilities or powers
of the State Superintendent for enforcira the provisions of
the Civil Rights Act, but the State Legislature can specify
them. ’ S .
136, . T . e -
35 CFR 11595, Federal Register, July 18, 1970 anc t:
by J. Stanley Pottinger, Director, Office for Civ 1
May 25, 1970. . This memorandum appears in Appendi G

"Memorandum"
ights,

v IR

&

- 137 . B N - = : i - S . - - o
: Division 2, Chapter 5, Eduggglanrgodep Section 553. )

138 . . - i L, I \ ., . -
"Dymally's "Early Childhood Education Act," SB 1302 Z“hapter

.1147, Statutes of 1972, Section 6445.01.
# 139__ S , N .. o , o
2?In a "response to a special request," dated July 18, 1975,
statistics from the Population Research Unit, 8tate Department
of Finance, show that the population of selected ethnic
groups of California increased.by 5% between 1970 and 1974,

but Spanish origin or descent group increased 18.5% during the

same four year period; the American Indian popule*ion shows a
29% increase for the same period.
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1% qucation Code, Section 6445.5 and SB 90, Chapter 1406,
- Statutes of 1972, Education Code, Sections 6499.230, .231,
-232 and .234, Education Code, Section 5761.

14lAB.2284f:The Bilingual Education Act of 1972 recognized that

" "high’ quality bilingual programs...would allow the acquisition
by students of educational con.cpts and skills needed to
»improve the development of human resources in the state."
Education Code, Section 5761, AB 116, Chapter 1521, Statutes

.0t 197V termed the lack of English skills a "handicap."

142 o .. , |
- Chapter 1005, Acts of 1972, 4. nntated Laws of Massachusetts,
Supplement to Volume 2C, C71A. ; - -

i

2

Chapter 392, Acts of 1973, 63rd Leg., paragraph 1, Title 2,
21.454., : . 7 o : :

e

145, =T o o o
- . P.A. 78-727, paragraph 1, Article 14C, Laws 1973.

146

=ty
l-— El
i)
)

Chapter 197, Laws o 972, NJSA, 18A:35-15 to 26.

47pit1e 6, subtitle F. Chapter 31, 6:301-1.1.

148g5ection 1, Title' 22, Colorado’ Revised Statutes of 1973,

~Article 24, paragraph 22-24-103 (10).

4 -

l49The Massachusetts law establishes a Bureau of Transitional

- Bilingual Education .and provides that the State Board of
Education appoint the director of the Bureau. In addition,
the New Jersey' "Bilingual Education," Title 6 Administrative
Code ¢reates both & State Advisory Committee on Bilingual

- Education and a Bureau of Bilingual Education within the
State Department o6f Education. However, the Colorado
law empowered the State Board of Education to select the
director of the Bilinqual-Bicultural Unhit and to create the
State Steering Committee. Thus, control of 'these agencies is,
in}thézcase of the Steering Committee, localized in the various
congressional communities, and, in the case of the Bilingual.
Unit, "located outside the state and local educational agencies.
This makes the Colorado law unique.in this respect also.
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FOOTNOTES CHAPTER 4 (Con't.)

Ibid., paragraphs 22-24-103 and. 177 (2).

1511p3id., paragraphs 22-24-103 (16) and. 116.

Ibid., paragraph 22-24-103 “(5) .

“Ibid., pafagraphs.22§24§17 (5) through (9).

lEéThe Alatorre-Dymally Bilingual Services Act, AB 86, Chapter
1182, Statues of 1973 reguires state and local public agencies
to employ. "a sufficient number of qualified bilingual persons
i public contact positions or interpreters to assist those

in such positions, to ensure provision of information and
services in the language of the non-English-speaking person."
Assemblyman Chacon's AB 3147 seeks to further such employment.
‘opportunities. : ,

l55§§uéat;9n Code, Sections 5761.7 and 7021 (c).
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LAY v. NICHOLS
Supreme Court of the United States
94 5. Ct. 786 (1974)

Mr. Justice DoucLas delivered the opinion of the Court.

The San Francisco California school system was integrated
in 1971 as a result of a federal court decree, 339 F. Supp. 1315,
See Lee v. Johnson, 404 U.S. 1215. The District Court found
that there are 2,856 students of Chinese ancestry in the school
system who do not speak English. Of those who have that lan.
.guage deficiency, about 1,000 are given supplemental courses
in the English language.'l About 1,800 however do not receive
that instruction. :

This class suit bfought by non-English speaking Chinese stu-
dents against officials responsible for the operation of the San
Francisco 'nified School District seeks relief against the unequal
educational opportunities which are alleged to violate the Four-
teenth Amendment. No specific remedy is urged upon us. Teach-
ing English to the students of Chinese ancestry who do not speak
the language is one choice. Giving instructions to this group

" in Chinese is another. There may be others. Petitioner asks only’
that the Board of Education be directed to apply its expertise to
the problem and rectify the situation,

The Disirict Court denied relief. The Court of Appeals af-
firmed, holding that there was no violation of the Equal Protec-
tion Clause of the Fourteenth Amendment nor of § 601 of the
Civil Rights Act of 1964, which excludes from participation in
federal financial assistance, recipients of aid which discriminate
against racial groups,-483 F.2d 791. . . . :

The Court of Appeals reasoned that “every student brings
to the starting line of his educational carcer different advantages

TalA. rtpert adnpzsd by the Human Rights Commission of San Francisco
and submitted to the Court by respondent aficr oral argument shows that, a3
of April 1973, there were 2157 Chinese students in the scliool system who
spoke little or no English. The document further showed 2,136 students en-

. rolled in Chinese special instructinn classes. but at least 429 of the enrollees
- were not Chinese hut were included for ethnic balance. Thus, as of April,

1973, no more than 1.707 of the 3,157 Cliincse students nceding special
English instruction were f!‘.‘it]\lﬂg it.
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volved in this litigation receives larg

“EQUAL FDUCATIONAL QPPORTUNIIT! = 695

and disadvantages caused in part by social, economic and cul-
tural background, created and continued completely apart from
any contribution by the school system,” 483 F.2d, at 797. Yet
in our view the case may not be so easily decided. This is a
public school systern of Calilornia and §71 of the California
Education Code states that “Fnglish shall be the basic language
of instruction in all schools.” That section permits a school dis-
trict to determine “when and under what circumstances in-
struction may be gnén biling ually' That section also states as
“the policy of the state” to insure ‘the mastery of English by all
pl;pil§ in ihé schgmls %nd hlh 'rual mstructlgn is auL!mrlzf:d

]

quantlal and regular instruction of all pupils in L‘h: Eugllsh
language.”

Moreover § 857? of the Education Code provides that no pupil
shall receive a diploma of graduatlon from grade 12 who has not
met the standards of proficiency in Enghsh.' as well as other
prescribed subjects. Moreover by § 12101 of the Education Code
children between the ages of six and 16 years are (with excep-
tlons not material here) * subJeCL to compulsory full-time educa-

tion.’

Under these state-imposed standards there is no Equahtv of
treatment merely by providing students with the same facilities,
text books, teachers, and curriculum; for students who do not
understand English are effectively foreclosed from :m} mmmng
ful Edllf:l[lﬂn

Basic English skills are at the very core of what these public
SEhClGi% teach. Impositinn of a requirement that, before a child

an effecrively participate in the educational programm, he must
ﬂlféad) have acquired those basic skills is to make a mockery
of public education. We know that those who do not under-
stand English ave certain to find their classroom experiences
wholly incomprehensible and in no way meaningful.

We do not reach the Equal Protection Clause argument
which has been advanced but rely solely on § 601 of the Civil
Rights Act of 196G+, 42 U.5.C. §2000d, to reverse the Court of
ngeals .

That section bans dlscnrnmatmn based ‘on: the ground of
race, color, or national origin,” in “any program or activitv

The school district in-
imounts of federal finan-
cial assistance. HEW, which has authonr,y to promulgate regu-

TEEEHIDE Federal financial- assnsmnc:

lations prohibiting discrimination in federally assisted sch&al
Svstems, 42 US.C. §‘?DOOd in 1968 issued one guideline that
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“school systems are responsible for assuring 'that students of a
particular race, color, or national origin are not denied the
uppurtunu) to obtain the education generally obtained by other
students in the system.” 33 CFR §4955. In 1970 HEW made

the guidelines more specific, requiring school districts that were

) federall) funded ‘'to rectify the language deﬁ::;ency in order to

open” the instruction to students who had “linguistic "defici-

‘encies,” 35 Fed.Reg. 11595.

By § 602 of the Act HEW is authorized to issue rules, regula--
tions, and orders to make sure that recipients of federal aid
under its jurisdiction conduct any federal financed projects con-
sistently with § 601. HEW's regulations. specify, 45 CFR §80.3
(b)(1), that the recipients may not:

“Provide any service, financial aid, or other benefit to an
individual which is different, or is provided in a different
manner, from that provided to others under the program;

“Restrict an individual in any way in the enjoyment of any
advantage or privilege enjoyed by others re::cwmg any service,
financial aid, or other benefit under the program;”

Discrimination among students on account of race or national

‘origin that is Pl'OhlblLEd includes “discrimination in the avail-

ability or use of any academic . . . or other facilities of the
grantee or other recipient.” Id., 80.5(b).

Discrimination is barred which has that effect even though no
purposeful design is present: a recipient "may not . . . utilize
criteria or methods of administration which have the cffect of
subjecting individuals to discrimination” or has “the effect of
defeating or substantially impairing accomplishinent of the ob-
urn\c‘s of th pmﬁTa.n as re:spcc:t lmlnlchmls of a particular

less benems than the Engh:h—spcakmg majanty “from rcspﬂnd
ents’ school system which deiiies them a meaningful oppor-
tunity to participate in the educational program—all earmarks

- of the discrimination banned by the Regulations. In 1970 HEW
issued clarifving guidelines (35 Fed.Reg. 11594) which include

the following:

“Where inability to speak and understand the English lan-
guage excludes national origin-ninority group children from
effective participation in the educational program offered, by
a school district, the district must take affirmative steps to rc:ctlfy
the language deficiency in order to Qpen its- instructional pro-
gram to these students,
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“Any :ﬁ;}lity grouping or~tracking system employed by the
whool system to deal with the special language skill needs of
pational. origin-minority group children must be designed to
meet such language skill nceds as soon as possible and nust
not operate as an educational deadend or péfrﬂﬁnf;m track.”

Respondent school district contractually agreed to “comply
with title VI of the Civil Riglits Act of 1964 . . . and all require-
ments imposed by or pursuant to the Regulations”™ of HEW (15

CFR Pt. 80) which are “issued pursuant to that title .. ." and

also immediately to “take any measurcs necessary o effectuate
this agreement.” The Federal Government has power to fix the
terms on which its money allotments to the States shall be dis-
bursed. . - - .

We accordingly reverse the judgment of the Court of Appeals
and remand the case for the fashioning of appropriate relief.

Reversed. '

Mr. Justice WHITE concurs in the result. _

Mr. Justice STEWART, with whom Tur CHIEF JusTicE and Mr.

_ Justice BLACKMUN join, concurring in the result.

It is uncontested that more than 2,800 school children of
Chinese ancestry attend school in the San Francisco Unihed
School District system even though they do not speak. under-
stand, read, or write the English language, and that as to some
1,500 of these pupils the respondent school authorities have
taken no significant steps to deal with this language deficiency.
The petitioners do not contend, however, that the vespondents
have affirmatively or intentionally contributed to this inade-
quacy. but only that they have failed to act in the face of chang:
ing social and linguistic patterns. Because of this laissez faire
attitude on the part of the school administrators, it is not entively
clear that § 601 of the Civil Rights At of 1964, 12 US.C
$ 2000d, standing alone. would render illegal the expenditure of

federal funds on these schouols, For that scxtion proevides that

“Inlo person in the United States shall, on the gronund of race,
wlor, or national origin he excluded {rom pnnitipminu in, be
denied the benefits of, or be subjected to discrimination under
any program or activity receiving Federal financial assistance.”
+ On the other hand. the interpretive guidclines published by
the Office for Civil Rights of the Department of Health, Educa-
tion, and Welfare in 1970, 35 Fed.Reg. 11593, clearly indicate
that affirmative efforts to give special training for non-English
speaking pupils are required by Tit. VI as a condition to re-
veipt of federal aid to public schools.
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The critical question is, therefore. whether the regulations
and guidclines promuigated by HEW go beyond the authority

~of §601. Last Term, in Mourning v. Family Publications Serv-,

ice, Inc.,, 411 U.S. 336, 369 (1973), we ‘held that the validity’
of a regulation promulgated under a general authorization
provision such as § 602 of Tit. V1 “will be sustained so long as-
it is 'reasonably related to the purposes of the enabling legis-
jation.’ ” 1 think the guidelines here fairly meet that test. More-
over, in assessing the purposes of remedial legislation we have
found that departmental regulations and “consistent administra:
tive coristruction” are “entitled to great weight.” The Depart-
ment has reasonably and consistently interpreted § 601 to require
affirmative remedial efforts to give special attention to linguistic-
ally deprived children. .

For these reasons I concur in the judgment of the Court,

Mr. Justice Brackmuy, with whom THE CHIEF JUSTICE joins,
concurring in the result. : : :

1 join Mr. Justice STEwWART's opinion and thus I, too, concur
in the result. Against the possibility that the Court's judgment
may be interpreted too broadly, I stress the fact that the children
with whom we are concerned here number about 1800. This'is a
very substantial group that is being deprived of any meaningful
schooling because they cannot understand the language of the
classroom. We may only guess as to why they have had no exposure
to English in their preschool years. Earlier generations of Ameri-
can ethnic aroups have overcome the language barrier by carnest
parental endeavor or by the hard fact of being pushed out of
the family or community nest aud into the realities of broader
experience. ‘

1 merelv wish to make plain that when, in another case, we
are councerned with a very few youngsters, or with just a single
child who speaks only German or Polish or Spanish or any lan-
guage other than English, T would not regard today's decision, -
or the separate concurrence, as conclusive upon the issue whether
the statute and the guideline require the funded school district
to provide special instruction. For me, numbers are at the heart
of this case and my concurrence is to be understood accordingly.
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1o Assrstant Sececorvetary tor Fducat ion
FROM: The Under Secretary
SULIFCT: Denartmentol Tosition on Bilinaual Ddueast jon

At the ASE Management Confercnce on October 1, 1974, [ dirccted
that OL vromulaate 2 Cl;ﬂr, détni]uﬂ set of guidelines oand clearly
the attention of all concerned OB emnlovees and aranteces
eral policy for the Bilinqual Fducation vroaram. The basis
to be my testimony and that of the then

ae quidelines wa
itector of Civil Rights bofore Congress in March of this
llowinag the Supreme Court decision on the case of lan v,
The purpose of this memorandum is to orovide O addil
guldance to facilitate omreparation ol the quidelines.
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the Suvreme Court in Lau affirme
1 Education Aacncies (LEA's) to comply with
ivil Rights Act, and HEW requlations and
suant thereto. These quidelines and requla-
hool districts tako affirmative actioh to
eficiencics of children of limited or non-
tv in =zuch a tashion that they may enijov
ucational opportunities orovided to oll
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‘Beyond the Federal responsibility for Civil R
enforcement, the Administration and Conarees :
Federal capacity building role in the area of b
tion. This role includes such relatod activiti
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ion of cducaticnal aporecaches, models and
lents with special education needs,
r tfainlnq, and technical assiste
hese activitics sre obviously not

testing, and
Le;hnluuﬁv f

]

T e T

St I ile >
exclusively a sponsibility, and should not be, the ability
of the Federal it to mount such efforts with the needs of
the entire nation in mind makes it an abvious and supstantial par-
r

t should bhe reiterated, however, that

ticipant in such endeavors. I

this Federal role is one of providing assistance to Statés and LEA's
in building their capacities to address ecffectively the needs of
limited and non-English speaking youngsters. It is.-not a service
role which would supplant the historic State and local responsi-
bility for funding and- administering this country's education system.

y

[l

1’!1‘ v
o
i
]
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The goal of this Federal capacity building cffort, as is ttc c
in Federal civil rights complisnce/enforcement activities,
provision of equal éﬁLcatlanal opportunities for all younasters,
Az 'I have testified, the Federal aovernment rhould clearlv not
insist, as some would seem to propose, that special lanausae nro-
grans attempt to support/ the more extensive cultural interests of
the various ethnic minorities .in American society. The cultural
pluralism of American soclety is one of its ai : 3, but
such pluralism is a private matter of local s i
proper responsibility of the Federal government. 'his internre-

"tstion of the goal of the Federal bilinqual education oroaram was

confirmed by the Confere nce Report on H.R, 69 (now P.L. 93-380)
which states on page 148, "The Houge recedes to the Senate on the
definition of a 'bilinqual education proqgram' with an 1t to

emphasize the conferees' concecn-that the new definition not be

misinterpreted to indicate ‘that an ultimate goal of the nroaram

is the establishment of a 'pilingual society'.

ssary and fruitless debat

A frequent misunderstanding which seems to have nrovoked unnec-:
= e over hilinesual pelicy ig the failure

i

: s of bilingqual/bicultural nrogrars from
the méahs of achievina them. P.L. 93-380 emphasizes stronaly
that "a primary means hy which a child learns 15 through the use
of such child's Tanquaqp and cultural heritages...2nd that children
of limited English-soeaking ability benefit throuah the fullest
utileation ¢f multiple languade and cultural resources." But
the law makes it egually clear that the ultimrte aoal of Federal ,
Dlllnﬂual education programs is "to demonstrate effective wavs of
previdina, for children of limited Enqlish-sveaking ability,
instruction designed to enable them, while ucing their notive
language, to achieve competence in_the Enalish lznauade.”
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ated in my testimony, we would obviously like to be able to

As st
specify the. exact nature of appropriate programs to provide young-
sters of limited.or non-CEnglish speaking ability eouval access to

the educational opportunities provided all other students by the
school system. However, given the current stete of the. art in
bilingual education, this specificity is neither possible nor
desirable. Programs to. pmrovide competency in Enqlish for. limited
or non-English speaking children vary widely. They can renge from
special language tutoring, to senarate English lanquace instruc=-
tion classes (and approaches vary widely within this category),
to bilingual education, to complete bilingual/biculturel educa-
tion. Intuitively, programs -- particularly for younger children --
with a strong bilingual/bicultural component would seem to be
preferable from both an educational effectiveness and egualeduca-
tional opportunity standpoint to those which may impart somd
English speaking competence but depnrive the limited or non-English
speaking ycungst f of the opportunity to advance through the school
e' level commensurate with his or her age, while
simultaneously failing to maintain in the younaster a positive
concent of his or her cultural heritage. The particular approach
and content of a model necessary to achieve this result, however,
has not been identified. We simply do not have firm evidénce to
embrace any one model to the exclusion of others.

The variations in concentration of limited or nen-English speaking
children in & district, thc number of different lanquaqges involved,
the ages of the youngsters, the deqree of native lanquaae com-
petency, and the degree of Engliszh lanquaqe CGmDétenFY suggest
that different aporoaches may be amproarlate in different situa=
tions. In particular, the approach necessary to enable voungstcrs
of limited or non-English Speakiﬂﬁ ability presently in the school
system, to attain competency in English at a grade level commen-
surate with their age may vary widelv.

The difficulties in Sﬁﬂcifdiﬂg a single method for wmroviding eaual
educational opportunity to llmltEd or non-Enalish speaking young-
sters were clearly recognized bv the Congress in Title VII of .
P.L. 93-380. 1 refer specifically to Section 703, "Definitions:
Regulations" which reads in part:

The term 'program of pilingual education' means 2 proqram
of instruction, designed for children of limited Ennlish
speaking ability in elementary and scecondary schools, in
which, with respect to the years of study to which such
program is applicable

3.
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"(i) there is instruction civen in, and .study of, English
and to the extent hccessaty (emﬁhagis added) t@ allcw

thﬁal System, Lhe ﬂatlve lanquaqe oflthe chlldzen

of limited English speaking ability, and such instruc-
tion is given-with appreciation for the cultural
heritage .0f such children, and, with respect to
elementary school lﬁﬁttuttlcn, such instruction

shall, to the extent necessary (emnhasis_ added),

be in &411 courses or subjects of study which will
allow a child to progress effectively through the
eduaatlanal system;"

.This same section fufthef specifies that "in no event shall the
program be designed for the purpase of teaching a foreign languaae .
to ‘English speaking children." It is cleagrly the intent of Congress
‘that the goal of Federally-funded capacify building programs in
bilingual education be to 2ssist children of limited or non-English.
" speaking ab;llty to gain CGmDEtEnCV in Ennglish so that thev, may

- enjoy egual eliucational opportuhlty -= and not to recuire cultural

DlUEalISm . . . : .
. “

1

In addition to the above definitions, Section 703 specifies that:

"...Chlldfén enrolled in @ progtam of bilinaual education
all, if qraded classes are used, he placed, to the oextent
Drartlc blé (emDﬁaJ1a édded)g iﬂ clﬂfebf wlrh Fhilﬁ:cn of

—_—— =

N ment ' Lf ch11d ©n af ;1qn1&1cantly V;E?lnﬂ QWF“_DE Lévels
. of educational attoinment are placeéd in thé same class,  the .
program of bhilingual education shall seek to insure’ that
each child is provided with Instruction which is apnrgpriate
for his or her level of ecducational attainment." SN
This requirement is reinforced by the stinulation that apnlice-
tions -for bilingual Funds must he developed in consultation with
a representative advisory committee, and that, where anpropriate,
such committees include representatives of secondary school
students to be scrved.

- Given the above, it should bhe wossible for OF to develon the
3 guidelinecs for implementation of the Bilinaual bBducation Proqram
) reaquested on Qctober 1, 1974. Further, requlations and

~whicn 1 ot
‘funding criteria for anmlications for Ibilingual demokstration
projects should be consistent with those quideljines. | To reiterate,
hoth the guidelines and requlations shauld eenhasize thaot "the
Federal capacity building role, as distinquished [rom\the Federal

ERIC : .
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civil rights compliance/enforcement responsibilities, is to assist

SEAs and LEAs in developing effective programs to provide egual

educational opportunities to all their limited or non- English

Speaking students. No single program is appropriate for the
_1nd1v1dual :;fcumstances of all LEAs subject to the requirements
~of Title VI of the 1964 Civil Rights Act as reinforced by Lau --
T ’ and none should be speclfled

I lcck forwafd to reviewing. the ﬂuldellnes, tegulations and funding
ccriteria, and my staff will continue to clos ely monitor Droaress in
~implementing Title VII of P.L. 93-380 throuqgh the OPS system, as

well as other appropriate mechanisms.

Prepared by: DOOLIN, EP, x51878, 11/22/74
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WILSON RILES - APPENDIX

and Director of Education

STATE OF CALIFORNIA
DEPARTMENT OF EDUCATION

STATE EDUCATION BUILDING, 721 CARITOL MALL, SACRAMENTO 95814

Tiéle I, ESEA, Annual Program Plan, Fiscal Year Ending
June 30, 1976, . -

The California State Dgparﬁnent of Education hereby applies for partici-
pation in the program under Title I of the Elarentary and Secordary Education
Act and submits the following assurances as its amual program plan in,
accordance with the General AppllcaLlan filed by this agency under Sectlan 434
(b) (1) of the General .idcation Provisions Act,

I. Assuranzes

The California State Department of Education assures the Commissioner of
Education (in addition to the assurances filed in the General Application):

A. Approval of Application and Enforcement of Obligations

That, except as pFDv1de in Section 143(h), avwentq tnder Title I
of the Act will be used only for programs dﬂd projects which have
been approved by the State Lducational Agency pursuant to Section

. - 141(a) -and which meet the applicable requirements of that Section
and Sectiomns 121 and 123, and that such agency will in all other

" respects comply with the provisions of Title I of the Act and the

repulations thercunder, including the enforcoment of any obligations
inposed upen a Tnoal edveatirmal apgeticy or State apency under Scetion
141 (a), the relevant provisions of the repulations prawulgated wunder
Title T (45 CFR 116) md the General Provisions Regulations (45 CFR
Parcs 100, 100b, and IODc)

B. Reports

[t

That the State Fducational Aynngy (A) will sulanit to the Conmissioner
periodic roporrs (including the results of objective reasurarents
required by Sdctiop [l () (0) aod of rescarch and replicatic
studies) cvaluatine the effecritmess of pavirents vnder Title T of
the Act and of particular programs assisted wmder it in inproving
the educational attaimment of edu ;1tLUr111f deprived children, and
(B) will keep such records and afford such access thereto as the
Cemmissioner may find necessary to assure the correctness and veri-
fication of such reports.

139
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Chief State School Officer

‘Page #2 Title I, ESEA, Amnual Program Plan

Smtaﬁnt of Put‘pose

The funds allocated to '%Lnte and lcu;al SgEﬂClES will be uSed in acc:cnrdmice
with the terms of approved applications to meet the special educational
needs of: :

1. Educationally deprived children residing in school attendance
areas with high concentrations of children from low-income
families. '

2. Children -in local institutions (not under a State Agency) for
neglected or delinquent children.

3. Chlldrr?n in qchm] operated or SLrpprtE:d b}r .:»Late A”EHEIE‘%

Signa ture

Name

Official Title

Date

Certificate Reparding Tegal fxul;hcxiity

Attormev General or (hief [egal Officer (.

The California State Department of Educaticm has the authority under State
law to perform the duties and functions of a State Fducational Apency under
Title I of the Act and the regulations in 45 CI'R Part 116, including

those arising from the assurances stated above.

Y/ f‘)f?b

o otie [ v,
Sisnature : ' ffifﬁf'i‘ L /L’ //é‘;{p

Harne fEDMUND L. WHfo'lj,IjZM i
Official Title Deputy Attorney General
bate ‘ . Scptember 2,-1975 7 -
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Page #3 Title I, ESEA, Aumual Program Plan

L2

* Governor's Conments

'ih_e, following (or attached) are: the comments received from the Governor,
or a statement that the Covernor does not have any specific comments,
on this amual program plan. L :

|

] 'CERTIFY THAT THE GOVERMOR'S OFFICE HAS BEEN CONTACTED IN :
REGARD TO THIS ANNUAL PROGRAM PLAN, THE GOVERMOR'S REPRESENT=
ATIVES STATE THAT THEY HAVE NO SPECIFIC COMMENTS AS OF THIS DATE,
BUT THEGOVERMOR RESERVES THE RIGHT TO MAKE COMMENTS WITHIN THE
ALLOWED SPECIFIED TIME PERIOD, IF THE GOVERMOR DOES MAKE '
COMMENTS IN THE FUTURE, WE-WILL FORWARD THEM FOR INCLUSION IN-THE
CALIFORNIA ANNUAL PROGRAM PLAN,

TANUEL V, TeJA,” ASSTSTANF SUPER INTENDENT
OF PUBLIC INSTRUCTION/,LOMPENSATORY
EDUCATION ,.

Commissioner's Approval.

Approved K;F";Ej?? : =

T.00. Rell 7
US Conmissioner of Lducation

Date___ ~ 0CT 101975
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November 12, 1975

Horiorable Peter R. Chacon
Assemblyman, 79th District
State Capitol, Room 4167
Sacramento, California 95814

Re: Opinion No. CV 75/286 I.L.
Daar Mr, Qhaééﬁg

" You have asked whether a policy statement of the State
Board of Education regarding proposed programs fgr '
children with limited English language skills 15 ‘consti-
tutional, :

Pr&liminarily, we note that we cannot say that a pcllcy
statement" is not constitutional; such a statement is
merely precatory and reflective of a point of view,
It does not have the force of law although, as a practical
matter, local school districts may be inclined to implement
it., Accordingly, we will discuss the legal consequences
which would result should the goals and options set forth
in. the "Policy Statement" be adopted. Our conclusion

- is that the implementation of the prcpcsals in the policy
statement would be constitutional and consistent with

statutory and case lav.
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ANALYSIS

By way af summary, the policy statement commences with -
a recognition that there is a substantial number of

- ¢hildren in .California who hdve linited comprehension and

fluency in the Lnglish language and that "an appropriate
delivery system" is required to meet the needs of these
Students. The statement ackaowledges that the State must
act affirmatively in this ar... to comply with the instruc-
tlion of the U.S. Supreme Court as set forth in Lau v.
Hichols 414 U.S. 563 (1974). Finally, the statément lists
4 number of options available to satisfy the educational
needs of limited Lnglish-speaking students. These include
transitional bilingual instruction, partial bilingual

Anstruction, full bilingual instruction, and lastly,’

comprehensive bilingual-bicultural educatiord programs.

The need for bilinguaiséducatign in this country for

“children with limited English language skills has been

exhaustively documented. 1Its rationale has been succinctly
stated in the recent case of Keyes v, School Dist. #1,
Denver, Colo, 380 F.Supp. 673 (D.C. CoYo, 1977y - 1/
where the court endorsed the views of a prominent educator
"that minority youngsters often fail or perform poorly in

- the typical American school system today, because the

school the child attends, whether integrated or seqregated, -
is largely an alien world to him, where classes, including
the most basic of skills, are. taught in a language which
the child often does not comprehend or lacks facility in,
where he is asked to relate to experiences which have no
relevance to him outside the school and where he is often
taught to regard negatively his own background, culture and
personal abilities." 1Id. at 694-695. See also, Johnson,
The ‘Constitutional Right of Bilingual Children to an Equ.
Educatio Opportunity, 47 So.Cal.L.Rev. (1374);. C )
62 Cal.L.Rev. 157 (1974); 35 Fed. Reg. 11595 (1970); j
llearings on S$,1539 Before the Subcomnittee on Cducation of
the Senate Corn. on Labor and Public Welfare, 93rd Cond. ,
Tst Sess. J519 et soq. (1973); DBilingual/Bicultural Educa-
tion, Inequality in Education, harvard U31v2551gy,713123‘

9 Warvard Civil Rights, CiVil Liberties L.Rev. 52 (1974);

Cal. Ed. Cede 55761, -

1. This case is currently on appeal.
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Congréss has been responsive to this prablem. Apart /
from provisions of Title VI of the civil Rights Act

of 1964 (upon which the U.S. ‘Supreme Court relied in Lau

v. Nichols, supra) and the Elementary and Secondary

Education Act of 1965, Congress enacted the Bilingual
Education Act (20 U.5.C. §880b (1970)) and, more recently,

the Equal Educational Opportunities Act of 1974, 88 Stat..

515. The latter pravides in part, :

"No state shall deny equal educational
opporunity .to an individual on account of
his or her race, coior, sex, or national
origin, by . . . (f) the failure by an
educational agency to take appropriate action
to overcome language barriers that 1mpede :
equal participation by its.students in its
instructional pragrams.“ 20 U.s:C. 51703(f);-

In -conjunction with the Federal leqislat;an, the Department

of Health, Education and Welfare (HEW) has enacted appropriate
regulations. See 45 C.F.R., Part SO, see alsé 35 Ped. Rea, '
11595, f?

As Lau v, Nichols demonstrates, the courts have aisé been
calTed upon to deal with the subject. Lau was a class
action brought by a group of non-English-speaking

Chinese students who alleged that the failure of the

San Franc;scc Unified Schcal Dlatrict to prcviﬂe bil;nqual
meanlng of the F@u:teenth Amendment_ The Eupreme Caurt
declined to rule on the constutitional issue. It agreed,
however, that-the lack of a bllinqual program amounted to
discrimination in education, in violation of the Civil
Rights Act of 1964, The Court made clear that HEW quide-
lines requiring states to previde the necessary instruction,
must be followed.

While the Court in Lau did not reach the constitutional

'questlnn, a strong case can he made that the failure to

provide the described instructién does violate the equal
protection clause of the Fourteenth Amendment. See Serna

v. Portales Municipal School, 499 F.2d 1147 (10th cir.
19743), pdrtlculgfly the District Court decision at 351
F.Supp. 1279 (D.C.N.M., 1972). See also 9 Harvard Civil
Rights, Ciwvil Liberties L.Rev. 52 (1974); Comment, 62 Cal.L.
Rev. 157 (1974); Johnson, The Canstitutlanal Rights of
Bilingual Children to an Equal Education éppcrtunity, 47

In any event, whether the rationale is the TFourteenth
Amcendment or the Civil Rights Act, it is clear that
children with limited English skills are entitled to
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assistance in the form of bilingual education. This has

been recognized in California where the Legislature enacted
the Bilingual Education Act of 1972 (Ed. Code § 5761 et seda.),
two years before the U,S. Supreme Court decided the Leu

case. As the court's enelye;e in Lau indicates, however,

the statute. has had only limited eFffectiveness.

Since the 1972 statute apparently has not done the job;
further efforts are required to solve the problem. One
step in th;e d;reetleﬁ was prev;ﬂed by the peeeaee, 1n

of bilingual teeehere.’ ‘See Stats., 1974, Ch 1496,

Further steps were the adoption of new reguletlene by the
Department of Education (5 Cal. Admin. Code § 3900 et seq. )
,and, finally, the issuance of the policy statement which is
the subject of this ﬂleeueeien. _ .

The pelley statement 1ndieetee that the State Department of
Education intends to attack this problem far more aggressive-
ly than it has in the past. It intends to require districts
to make more concerted efforts to educate effectively
children whose English skills are not fully developed. We
believe this policy of the Department merely reflects “the
trend of the cases and the attitudes of preminent educators
and scholars. Indeed, the failure to take 'steps of the
types outlined in. the Policy Statement might well make the :
Department” and local school districts vulnerable to further
attacks on the order of theee made in Lau v. Nichols.

. !
In your opinion request you stated that the Policy Statement -
had been criticized as "leading to a dual school system
which is immoral, unjust, illegal, and unconstitutional.”
We understand this statement was made orally by an individual
whu .addressed the Board at a recent meeting. No legal basis
for the objection was offered nor was any analysis sub-
mitted, either at the meeting or subsequently. Accordingly,
it is dlffleult fe: us to answer it except in the most
general terms.

We cannot agree that the program outlined in the Board's
Policy Statement will lead to a "dual school system." Thus,
to discuss the evils of ‘such a system is to dwell on imagin-~
ary imponderables,

In any event, it is not clear what is meant by a "dual

school system”™ or why such a system would be illegal or
unconstitutional, much leas "immoral." The onlvy substance

we can ascribe to the criticism of the Policy Statement is

a fear that bilingual education will threaten the dominant
culture -- that instead of fostering assimilation of minority
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cultures into the mainstream of American society, it will
pgcmcte lelSlVEﬁESS, fficticn, and destructive ccmpetltlén_

We belleve the fear is ill-founded and is raatad in a
‘xenophobic misconception. The considerable literature on the
subject indicates_ that the pluralistic cultural heritage of
this country is a prized resource and that far from under-
mining the Amerlcan social 5t:rt'\in'::*l‘;Lu:xé.F it tend% to enrlch it.

The mere fact that a child is taught in his prlmary language

and that, acccrdlngly, his cultural backgraumd is given recogni-
tion does not mean that a "dual school system"” will result,

One should. not confuse the means used. to achieve inteqration of
llmlted-Engllshuspeaklng students into the system with the goals
of the program. In this connection a December 2, 1974
Memorandum of the Degartmént‘gf HEW is relevant, The Memorandum
dealt with the Department's QGSlthn on bilingual education.

‘It statad in pa;t, »

"p,L. 93-380 emphasizes st:angly that a 'pri-
mary means by which a c¢hild learns is through the
use of such child%s language and cultural heritage...
and that children of limited English-speaking
ability benefit through the fullest#utlllzatlgn of
multiple larnguage and cultural resources.' But
the law makes it equally clear that the ultimate
goal of Federal bilingual education programs is
'to demonstrate effective ways of providing, for

o children of limited English=-speaking ability,
instruction designed to enable them, while us;nq
their native language, to achieve competence in *
the .English language.'" See also Cal. Ed. Code § 71,

Finally we would observe that the centemplated programs are
consistent with the California Ccnstltuflan. Article IX,
secticn 1, atates, . e

"A general diffusion of knowledge and intelli-
gence being essential to the preservation of the
rights and liberties of the people, the Legislature
siiall encourage, by all suitable means the promo-
tion of intellectual, scientific, moral, and agri-
cultural improvement." '
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And Article IX, section 14 provides, in relevant part,

"The Legislature may authorize the governing
boards of all school districts to initiate and
carry on gny programs, activities, or to other-
wise act in 'any manner which is not in conflict
with the laws and purposes for which school
.districts are established. _ \

We beliave the Pclicy Statament complies with the general
principles sgset forth in the abave—quctad portions of the
Constitution.

As we have indicated, action is neaded to assist a substantial
number of limited-English-speaking students in California.
~.Congress, the State Léglslatu:a, and the Board of Education
are endeavoring to be responsive to this need. There are no
set formulae or procedures which dictate how the goal is to

be achieved. The manner in which the Board is attempting to
solve the problem reflects the thinking of educational scholars,
concerned legislatofs, and State education officials. Far
from 1eading to a dual school system, the program promises to
make the existing system a more meaningful. educational
expaerience for many students who would otherwise find attend-
.ing school to be traumatic and counterproductive.

Very truly yours,
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ANALYSIS:

Initially, we note that since we have not been
submitted a specific staffing proposal and the manner in
which it has been implemented, we are not determining the
validity of any particular proposal but can only discuss
the general principles of law which would be appl;cable
to thé questlmn yDu have posed.

Chapter 5.7 (ccmmenﬂlng ‘with Seetlcn 576l) of
Division 6 of the Education Code is entltled "the B;llnqual
Education Act of 1972."3

The act authorizes school districts:to partici-.
pate in bilingual education programs. A primary goal of

"such programs is to develop fluency in English fgr limited
. or non-English speaking pupils (see Sec. 5761, Ed. C.).

Funding for blllngual education programs cgnducted pur-
suant to the act can be provided either by the state or
the federal government, or both (see Sec. 5762). *

The act provides that all bilingual classes

established pursuant thereto shall be conducted in both

English and the primary language of the limited-English-
speaking children (Sec. 5761.9), and instruction shall he
provided by bilingual teachers who are defined as teachers
“fluent in both English and the primary language of thé
limited-English=-speaking pupils in a b;lingual program"
(subd. (e), Sec. 5761.2).

“Primary 1anguage“ is defineﬂ as a "languaqe'
fi?ét 1earned or the language whlch is SPDken in the
child's home environment" (subd. (a), Sec. 5761.2).

Since a bilingual teacher must be fluent in both

English and a primary language other than English which is

spoken in the home environment of the limited-English-speaking -

child or which the child first learned, we think it is very
11kely that teachers af the same ethnic or racial background
»r than English may,
in many ;nstances, be Partlcularly we;l quplified to provide
the most meaningful education possible to such pupils. How-
sver, we think that under the act the primary consideration
in determining whether an individual should be employed as a
teacher must be the individual's qualifications and ability
to impart the instruction involved, irrespective of the
measures undertaken in recruiting candldates

2 All section references are to the Education Code, unless
otherwise provided. o .
Hér21na£tet referred to as the acL.
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T " Title VI of the Civil Rights Act of 19644 (42
‘U.S.C.A. 20004 et seq.) prohibits discrimination on the
ground of race, cglér, or national origin in programs
.and activities receiving federal financial assistance.
Regulations: which have been adopted by the Department
of Health, Education and Welfare, which have as their
purpose the effectuating of Title VI provisions, list
federally-funded bilingual education programs conducted
pursuant to 20 United States Code 880b to 880b-6 as one
of the federal programs in which Title VI prohibitions
apply (see 45.C.F.R. 80.1 et seq. and Appendlx A there-
of, #48). . .

‘Under federal law, the:Function of education
remains primarily the ﬁespon31b11;ty of state and local
authorities and can be [regulated by the Department of
Health, Education and Welfare only to the extent appro-
priate to effectuate provisions of Title VI (see Alabama

%, NAACP State Conference of Branches v. Wallace, 269 F.
: Supp. 346, 351). :

Employment activities of the type in question
might involve so-called "affirmative action" programs to
enhance the employment oppartunltles of persons affected
by past discriminatory practices in that regard. The reg-
ulations of the Department of Health, Education, and
Welfare implementing Title VI specify that affirmative
action may be required where necessary to overcome the
effects of past dlscrlminatlcn, and is gezmlsslble to’
overcome the effects of conditions which resulted in
limiting participation by persons of a partlcular race,
color, or national origin (see 45 C.F.R., subparagraph
(6), subd. (b), Sec. 803). Thus, if undertaken in the
form of a proper affl:mat;ve action program, the emplay—
ment activity in quastlon would be entirely 1n accord
with the requlremEnts ‘of federal law.

Again, as we have indicated, the employment of
. persons as..teachers must be directed tQWSEEV1ng’the pur-=
poses of the California act, and the quallflcatlans and
gbility of the individual to render the services involved
§hould be the determinative factor in making. selections.
“If this Tule is'observed, we think it is clear, also, that
the anti-discrimination provisions of Title VI will not be
violated.

4 Hé:einaftez referred to as Title VI.
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1 On the other hand, the activity in question
might be undertaken on some more limited basis for the
purpose of securlng to the maximum extent possible the
services of persons with special abilities in imparting
bilingual instruction, in order to provide the most mean-
ingful education pDEElble for the pupils, as required by
the Callforn;a law.

We think a staffing pelicy for bilingual ed-
ucation programs that involves affirmative efforts to.
hlre e _personnel who reflect the ethnic and racial diver-
.slty of the school district prulatlan in a bilingual
educattion program,which is conducted in a manner which
doés not foster or encourage ethnically or racially
discriminatory employment practices, and, in the selec-
tion of personnel, emphasizes ability and gualifications
to perform the teaching services involved. would be valid ~
under Title VI. Such a program could, under the California
act, be effective in providing the most meaningful edu-
cation possible for the children frgm disadvantaged
backgfounds.

Therefore, a staffing paliéy of a school district
for a blllngual gducatlan pr@gram of the dlstr;ct candu:ted

of the sch@@l dlstrlct pggulatlan in hhe DLl;ngual educatlan
program could be consistent with:Title VI provisions which
prohibit d;scr;mlnatlan an the dround of race, coler, or
inatlanal Srigin ;n pragrans ‘and agt1v1tles receiving federal-
financial.'agsistance,” depend;ng upon the manner in whlch ~
such staffing pollcy is 1mnlemented

XVVery truly yours,

George H. Murphy
Legislative Counsel

JWH:nes




APPENDIX E
OFFICE OF THE ATTORNEY GENERAL
State of California
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OPINION
of No. cv 74/250

EVELLE J. YOUNGER L ANUARY 23. 197t
Attorney General JANUARY 23’ 1976
« - JOANNE M, RABIN and
. .. ANTHONY ‘S, DaVvico
’ ‘Deputy Attorney General :

HONORABLE WILSON RILES, DIRECTOR, DEPARTMENT OF
EDUCATION, has requested an opinion on two related questions
which may be stated as follows: ’

(1) VWhere a district establishes a’ bilingual
educational program pursuant to Education Code section
5761 et seq..may bilingualism be considered a competency
under Education Code section 13447 which would authorize -
a district to terminate a senior employee without such '
competency? : ' :

(2) Where a school district employs minorities or
women pursuant to an affirmative action employment pro-
gram may. such persons be retained or recalled in preference
to more senior employees without such characteristics?

Does the result depend upon whether such plan was mandated
by the United States Department of Health, Education and
Welfare or the Stat- Board of Education regulations?

Our conclusions are:

(1) - Ability to teach in a bilingual educational
program is a competency which will permit a school
district that has adopted a bilingual education program
pursuant to Education Code section 5761 et seq. to
retain junior teachers as employees while terminating
senior employees lacking such competency, pursuant to
Education Code section 13447. e
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(2) A school district may not retain or recall
lts employees according to their membership in a
minority or sex group. This conclusion is not affected
by the fact that any person was hired pursuant to a
state or federally mandated affirmative action program.

| ANALYSTS'
Education Code section 13447 1/ relates to reduction
in the number of permanent cmployees in certain circumstances

and provides in relevant part:

"'"Whenever in any school year the average daily
attendance in all of the schools of a district for
. the first six months in which school is in session
shall have declined below the corresponding period
- of either of the previous two school years, or
whenever a particular kind of service is to be
reduced or discontinued not later than the beginning
of the following school year, and when in the opinion
of the governing board of said district it shall have
become necessary by reason of eitlier of such condi-
tions to decrease the number of permanent ecmployees -
in said district, the said governing board may ter-
minate the services of not more than a corresponding
percentage of the certificated employees of said
district, permenent as well as probationary, at the
close of the school year; provided, that the services
of no permanent employee may be terminated under the
provisions of this section while any probationary
employee, or any other employee with less seniority,
. is retained to render a service which said permanent ]
employee is certificated and competent to render. . . .-
"The board shall make assignments and reassign-
ments Jn such a manner that employees shall be
/ retained to render any service whicli their seniority
-~ and qualifications entitle them to render."

Section 13447 authorizes the retention of certain junior emplovees

if an educational program requires teachers possessing specialized

expertise and training (competency) not possessed by a senior

employee, Krausen v. Solano Countv Junior Collere Dist., 42 Cal.App.

- 3d 394, 402, 403 (1974); Davis v. Gray, 29 Cal.App.2d 403, 408 :
(1938). - ’ '

1. Unless otherwise indicated, all statutory references
herein are to the California Education Code.

2. CV 74/250
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The advent of bilingual educational programs has created -
an additional area of curriculum specialization (California Bi-~
lingual Education Act of 1972. Stats. 1972, ch. 1258).2/ Section
5761.2 subdivision (a)[defines "bilingual education" as:

the use of two languages, one of which is English,
as a means of instruction in any subject or course.
It is a means of instruction in which concepts and
Information are introduced in the dominant language
of the student and reinforced in the second language.
It recognizes that teaching of language skills is
most meaningful and effective when presented in:the.
context of an appreciation of cultural differences

and similarities."

Section 5761 provides in part:

. - "It is the purpose of this chapter to allow
public schools . . . which choose to participate
"to establish bilingual eduration programs. The
primary goals of such programs shall be to develop
competence in two languages for all participating
pupils, to provide positive reinforcement of the
self-image of participating children, and to

develop intergroup and intercultural awareness

among pupils, parents and the staff in participating
school districts.'. '

= - Section 5761.2 subdivision (e) defines a "bilingual
teacher" as ‘one who is fluent ‘in both English and the primary
language of the limited-English-speaking children. Section 5764
provides that all teachers teaching classes funded by the Bilingual
Education Act of 1972 shall be bilingual teachers as defined in -
section 5761.2 subdivision (e) supra. However, -

"in recognition of the shortage of qualified
bilingual teachers, a district may, after diligent
search and recruitment in 'California with the
assistance of the Department of Education,
request from the Superintenderit of Public Instruc-
tion (a) waiver of certification requirements of

; _

2. As a result of Lau v. Nichols, 414 U.S. 563 (1974)
it is clear that the language in which an area of study is taught
is distinctly ‘different from the content of the study area.:

Indeed, the mair thrus+ of Lal v, Nichols is thar children .who
. have the Q%faclt¥ftc benefit from any area of study are denied
equal educatioual

opportunity mless fAELY studies aré presented
to them in a langiiage they can comprehena. ‘

id

3. - vV 74/250



such teachers, or (b) authorization to utilize for
two years Gnly, a monolingual teacher and bilingual
aide or aides for classes funded under this chapter."

(§ 5764).

In further recognition of the current problem of ob-
talnlng qualified blllngual teachers and the anticipated ex=~
pan51aﬁ of Such pr@grams, the Lagl 1ature E%tabllshed thé

Statutes of 1974 chapter 1496 (§$ 5766 - 5766, 2) “and che_
Bilingual Cross- cultural Teachers Preparation and Training
Act of 1973 enacted by the California Statutes of 1973 Qhaptar

1906 (§ 5768 - 5769.6).

The question then in essence is whather the bilingual
education program is such a program that junior employees having
the ability to serve the needs of the program may be retained
by the school district to render that service where there are
seai@r emplcyees whc 1ack blllﬂgudl fluency aﬁd the needed cross-

in an:gllment or the abollﬁhnenz of a dliizreng partlcular kind

of service. The Legislature has clearly indicated its intent to
stimulate the training and hiring of qualified blllﬁgual -bicultural
education teachers. §§ 5761, 5766, 5768. 1In our opinioen the
Legislature has found that the blllngual—blculturaL personnel
émplcyad for these programs, if they 51tl5£y the LEquﬂrements of
section 5761.2 .subdivision (e) do posséss special qualifications
.to be cons 1dernd as a Qampgtency under section 13447 which would
“authorize a district to tEfmlﬂatC a senior employee without Such

competency. !

The school board of course must consider employees
who are senior in service to any employee pTiVLDugly assigned
to the bilingual program. Lacy v. Richmond Unified School
ElSL]LCt 13 Cal.3d 469 (1975). Any such scnior caployce is
entitled to shois he or she has the competence, that is the crosg- -
cultural knowledge and linguistic fluency, to teach in the
bilingual program. Empl@yeeg to be terminated for either re-
duction in attend .nce or reduction or discontinuance of a
particular kind of =service are entitled to notice and hesring
under scction 13433, (§ 13447). The employee is also entitled
to a nearing to determine whether the senior employee is quali-
fied to render any services being nerformed by junior cmployees.
Krausen v. Solano County Junior College Dist., 42 Cal.App.3d,

ra, at 402, Davis v. Gray, supra, 29 Catl .App.2d at 408.
here competency 1s not dcmonstraced by 'a senlor employee, a
junior employee having the ability to serve the needs of the
program may be retained by ethe school district and the SEﬂlOf

employee may be terminated.
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AN The second inquiry is whether a school dietrict

\ which employs mincrities or women pursuant to an affirmative
\action program may retain or recall such persons in preference
to more senior employees without.such characteristics. The
problem, of course, is that where a substantial increase in
the representation of minorities and women has been achieved
through an affirmative action program, a seniority based layoff
procedure would tend to offset these accomplished gains.

However, Congress has specifically exempted from the
operation of Title VII of the 1964 Civil Rights Act (42 U.S.C.
§§ 2000e to 2000e-15) 'bona fide seniority system[s]." 42 U.S.C.
§ 2000e=2 subd. (h). This provision has been before the federal
courts of appeals on a number of occasions, and the decisions
have been singularly consistent (see Watkins v. United Steel-
workers of America, Local No. 2369, 516 r.Z2d 41 }SEh Cir. 1975),
where most of thcse decisions are discussed). 3

The basic proposition articulated in these decisions
is that a seniority system that is neutral on its face will be
upheld as "bona fide" even though layoffs under such a system
will have a disproportionate impact on minority workers (Jersey
Cen, Pow. & Li. Co. v, Local Un, 327, etc. of I.B.E.W., 5 F.2d

s /005, 706,:710 (3d Cir. 1975); Watkins v. United Steelworkers
of America, Local No. 2369, supra, 516 F.2d at 44-45), unless such
a system supports present employment practices which perpetuate
the effects of past discrimination. Local 189, United Papermak.
& Paperwork. v. United States, 416 F.2d 980, 987-990 (5th Cir.
1969); Franks v. Bowman Transportation Company, 495 F.zd 398,

415 (5th™Cir, 1974) cert. granted, .420 U.S. 989, 95 S.Ct. 1421,
43 L.Ed. 2d 669 (1975); Waters v. Wisconsin Steel Works of Int.
Harvester Co., 502 F.2d T309, 1318-1320 (7th Cir. 197%4). o

v The typical situations where a seniority system
perpetuated the effects of past discrimination were those in
which the employer had in the past excluded minorities from
particular more desirable departments or lines of job progres-
sion, and utilized a seniority system which precluded an em-
ployee from transferring his seniority earned in one department
or job line to another.

f"—v-n-w

Thus when the better departments and jobs were opened
. up to minority employees, they had to forego their seniority
earned in their previous job as the price of making the transfer.
Therefore, when a minority employee made such a transfer, he
would be at a disadvantage relative to 211 the non-minority

3. There has been some diversity, however, in the
rulings of the district courts. See Watkins v. Steelworkers,
/Local No. 2369, supra, 516 F.2d at 45, S

o
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employees already in the>départm3ﬁt, even -though he might have
had greater overall seniority than any one of these employees.
See United States v. Bethlehem Steel Corporation, 446 F.2d 652,

658 (2d Cir. 19771). In striking down seniority systems operating

In this manner, the court in Local 189, United Papermak. &
Paperwork. v. United States, supra, 416 I.2d 980, declared:

"Every time a Negro worker hired under the old
segregated system bids against a white worker

in his job slot, the old racial classification
reasserts itself, and the Negro suffers anew for
his employer's previous bias. It is not decisive
therefore that a seniority system may appear to
be neutral on its face if the inevitable effect
of tying the system to the past is to cut into
the employees present right not to be discriminated
against on the ground of race. . . ." 416 F.2d
at 988.

See also Franks v. Bowman Transportation Company, supra, 495

F.2d at 4T4=415; Waters v, Wisconsin Steel Works of Int. Harvester

Co., supra, 502 F.2d at 1318=1370.

But while the courts have recognized the right to carry
seniority from one department or job line to another where the
employer has had a previous history of employment discrimination,
the federal courts of appeals have not accepted the argument that
minority employees should be given additional or "fictional®
seniority based on the fact that they might have been hired

~ sooner had there been no past discrimination. In considering
this argument, the court in Local 189, supra, stated:

"It is one thing for legislation to require
the creation of fictional seniority for newly
hired Negroes, and quite another thing for it .
to require that time actually worked in Negro
jobs be given equal status with timo worked in
white jobs. To begin with, requiring employers
to correct thelr pre-Act discrimination by
creating fictional seniority for new Negro
employces would not necessarily aid the actual
victims of the previous discrimination, There
would be no pguaranty that the new employees had
actually suffered exclusion at the hands of the
employer in the past, or, if they had, there
would be no way of knowing whether, after being
hired, they would have continued to work for the
same employer. In other words, creating fictional
employment time for newly-hired Negroes would
comprise preferential rather than remedial treat-
ment. . . ." 416 F.2d at 995.
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See also Franks v. Bowman Transportation Company, supra, 495
F.2d at 417-418; Jersev Cen. Pow. & Li. Co. v. Local Un. 327,
etc. of I.B.E.W., supra, 508 F.2d at 709-710. And see Waters v.
Wisconsin Steel Works of Int. Harvester Co., supra, 502 F.2d
130Y, where the court stated: . - o

"Title VII mandates that workers of every
race be treated equally according to their earned
seniority. It does not require as the Fifth
Circuit said, that a worker be granted fictional
seniority or special privileges because of his
race. ‘

"Moreover, an employment seniority system
is properly distinguished from job or department
seniority systems for the purposes of Title VII.
Under the latter, continuing restrictions on
transfer and promotion create unearned or arti-
ficial expectations of preference in favor of
white workers when compared with black incum-
bents having an equal or greater length of
service., Under the employament seniority system
there is equal recognition of employment seniority
which preserves only the earned expectations of

long-service employees.

"Title VII speaks only to the future. Its
backward gaze is found only on a present practice
which may perpetuate past discrimination. An
employment seniority system embodying the 'last.
hired, first fired' principle does not of itself
perpetuate past discrimination. To hold otherwise

- would be tantamount to shackling white employees
with a burden of a past discrimination created
not by them but by their employer. Title VII was
not designed to nurture such reverse discriminatory
references, [Citation omitted.]" 502 F.2d at
1319-1320. 4/

4. In Watkins v. United Steelworkers of America, Local
No. 2369, supra, 516 F.2d at 45, the most recent casc in this area,
the court of appeals specifically left open the question of the
right of a minority employee to claim additional seniority, if
he could show an actual refusal to hire him at an carlier time.
However, the court in Franks v. Bowman Transportation Company,
supra, 495 F.2d at 417, specifically rejected such a claim-for
seniority to be dated rfrom the time of the original recjected
application. The Supreme Court in granting certiorari in Franks,
(420 U.s. 989, 95 S.Ct. 1421, 43 L. Ed.2d 669 (1975)), now has
this issue before it.

7. .GV 747250
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Section 13447 does not perpetuate past discriminatory practices,

and is a "bona fide" seniority system within the meaning of ,
Title 42, United States Code, section 2000e-2 subdivision (h). 6/
See Watkins v. United Steelworkers of America, Tocal 2369, supra

516 F.2d at 47-49, 77

In any event, even assuming that the layoff procedure

‘were not statutorily bound to the seniority standard, a gchool

district could not retain or recall its employees according to
their membership in a minority or sex group. Such preferences
are expressly prohibited by state and federal law. Title 42,
United States Code section 2000e-2 subdivision (a) provides as
follows: o

7 "It shall be an unlawful employment practice
for an employer-

"(1) to fail or refuse to hire or to discharge
any individual, or otherwise to discriminate against
any individual with respeect to his compensation,
terms, conditions, or privileges of emp loyment:,
because of such individual's race, color, religion,
sex, or national origin; or

"(2) to limit, segregate, or classify his
employces in any way which would deprive or tend
to deprive any individual of employment opportunitics
or otherwise adversely affect his status as an
employee, because of such individual's race, color,
religion, sex, or national origin."

I

It is, of course, beyond dispute that Title VII per-
tains to selection in terms of discharge or layoff as well as

5/

de, § 1420.

o]

5. See, section 13251; Lab. C
) 6. Nondiscriminatory seniority systems have also been
held not to be violative of Title 42, United States Code, section
1981. Watkins v. United Steelworkers -of America, Local 2369,

supra, 516 I.Z2d at 49=50; Waters v. ¥isconsin Steel Works of Int.

Harvester Co., supra, 502 F.2d at 1320, u.%.

7. In the event of an ostensible conflict between two
state statutes, t' more specific enactment will control over
the more general = Mitchell v, County sanitation Dist., 164
Cal.App.2d 133, 141 - (1958)5 Civ. code § 353%. Under California
law, while employment discrimination is prohibited generally by
the Fair Employment Practice Act (Lab. Code § 1410 et seq.),

systems. Thus$ the specific statute requiring that layoffs be
made according to seniority (§ 13447) is controlling over the
more general Fair Employment Practice Act if indeed the two
statutes are deemed to be in conflict.

8. | : : CV 74/250
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selection in terms of hiring; retention is a privilege of
employment. Similarly, section 1420 subdivision (a) of the
Labor Code provides in pertinent part:

"It shall be an unlawful employment practice
unless based upon a bona fide occupational quali-
fication, or, except where based upon applicable
security regulations established by the United
States or the State of California:

"(a) For an employer, because of the race,
religious creed, color, national origin, ancestry,
physical handicap, or sex of any person, to refuse
to hire or employ him or to refuse to select him
for a training program leading to employment, or
to bar or to discharge such person from employment
or from a training program leading to employment,
or to discriminate against such person in compensa=-
tion or in terms, conditions or privileges of
emp loyment. "

Moreover, both the state and federal laws expressly preclude
the notion that preference may be given for the purpose of
correcting an imbalance which may exist in the work force in
terms of race, color, religion, sex, or national origin. 42
U.S5.C. § 2000e-2 subd. (j); and see, Stats. 1967, ch. 1506,
§ 5; Hughes v, Superior Court, 32 cal.2d 850 (1948), aff'd,
339 U.S. 460 (1949); &7 Ops.Cal.Atty.Gen. 33, 36 (1963); 43
Ops.Cal.Atty.Gen. 200 (1964). 8/ Perhaps the most determinative
statements in this matter were made by the Supreme Court of the
‘United States in two decisions pertaining to Title VII. In

- Griggs v. Duke Power Co., 401 U.S. 424 (1971), the Court said
in part: _

"In short, the Act does not command that any
person be hired simply because he was formerly
the subject of discrimination, or because he is
a member of a minority group, Discriminatory

. preference for any group, minority or majority
is precisely and only what Congress has pro-
scribed." § 430, 431. ‘

. 8. There is a substantial variance of judicial thinking
with respect to the question whether a court may, in its inherent
equitable power, and upon an actual determination that an employer
has engaged in prior discriminatory practices, grant specific

~numerical relief. 42 U.S.C. § 2000e-5 subd. (g). CE£., Common-=

wealth of Pennsylvania v, Glickman, 370 F. Supp. 724, 73%=737 (1974)

Harper v, Mayor and City Council of Baltimore, 359 F. Supp. 1187

9/3), aff'd 486 .F.2d 1134 (1973); Rios v. Enterprise Ass'n,

Steamfitters Loc. 638, 501 F.2d 622 (1974). "In any event, this 7

opinion is Iimited to the power of an employer acting extrajudicially.
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Again, in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973),
the Court cited its language in Griggs, and added:

"There are socletal as well as personal
Interests on both sides of this equation. The
broad, overriding interest, shared by employer, -
employee, and consumer, is efficient and trust- -
worthy workmanship assured through fair and
racially neutral employment and personnel deci-
sions. 1In the implementation of such decisions,
it is abundantly clear that Title VII tolerates
no racial discrimination, subtle or otherwise."

Nor should the provisions of any state or federally
mandated affirmative action program be construed to the contrary,
The regulations of the United States Department of Labor, Office
of Federal Contract Compliance, Title 41 C.F.R., chapter 60,
part 60-1, section 60-1.40, and part 60-2 known as "Revised
Order No. 4" pertaining to affirmative action goals and time-
tables, expressly provide in section 60-2.30 that the establish-
ment of goals is not intended and should not be used to discrim-
inate against any applicant or employee because of race, color,
religion, sex, or national origin. Moreover, these regulations
are promulgated under the authority of Executive Order 11246
' (1965) as amended by Executive Order 11375 (1967) which expressly
prohibits discrimination by government contractors against any
employee or.applicant for employment because of race, color,
religion, sex, or national origin. (Part 11, subpart B, section
202). Because of apparent confusion in this regard, the four
federal agencies with major equal employment enforcement responsi-
bilities (United States Department of Justice; Equal Employment
Opportunity Commission; Office of Federal Contract Compliance;
United States Civil Service Commission), jointly issued a memo-

- randum, dated March 23, 1973, in which the following federal
policy was expressed: - ‘ .

"This Administration has, since September 1969,
recognized that goals and timetables are in appro-
priate circumstances a proper means for helping to
implement the nation's commitments to equal employ-
ment opportunities through affirmative action pro=
grams. On the other hand, the concepts of quotas
and preferential treatment based on race, color,
national origin, religion and sex are contrary to
the principles of our laws, and have been expressly
rejected by this Administration." CCH Empl. Prac.
Guide, par. 3775,

" Finally, where the regulations of the Department of Health,
Education, and Welfare promulgated under the authority of
Title VI of the Civil Rights Act of 1964, Title 42, United

10. - - CV 74/250
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States Code section 2000d, pertain to employment, such regula-
tions expressly proscribe discrimination based on race, color,
or national origin. Title 45 C.F.R., part 80, § 80.3.

Similarly, the California Code of Fair Practices, an
executive order issued by the Governor on October 1, 1971, pro-
vides in article XI thereof that the State Board of Education
shall pursue programs promoting fair employment practices for
certified teachers. 1In this regard, the board cnacted its regu-
lations pertaining to affirmative action programs on April 11,
1974. Title 5, Cal. Admin. Code §§ 30-36. Section 31 contains
the Board's declaration of policy:

"The State Board of FEducation maintains as
its policy to provide equal opportunity in employ-
ment: for all persons and to prohibit discrimina-
tion based on race, sex, color, religion, age,
physical handicap, ancestry, or national origin
in every aspect of personnel policy and practice
in employment, development, advancement, and
treatment of employees; and to promote the total
realization of equal employment opportunity
through a continuing affirmative action program,"

In short, neither the provisions of these regulations themselves
nor the board's explanatory Guidelines For Affirmative Action
Employment Programs, dated March 1, 1975, purport to authorize
the granting of preferential treatment.

_ _ Neither the state nor the federal affirmative action
regulations avre, nor could they be, in conflict with the funda-
mental precepts of equal employment opportunity. Consequently,
an’ affirmative action program predicated upon such regulations
may not be construed to require or to authorize preferential
treatment even, as previously noted, in the absence of statutory
constraints in terms of seniority. 9/ As the court said in
Anderson v. San Francisco Unified School District, 357 F. Supp.
248, 249 (1972). TPreferential treatment under tne guise of
‘affirmative action' is the imposition of one férm of racial
discrimination in place of another."

. 9. This is not to say, of course, that in the absence
‘of any such statutory constraint, selection could not be based

- upon some job related qualification which correlates highly but
does not specifically identify with (except in the case of a bona
fide occupational qualification), a particular ethnic or sex group.
Bilingual fluency is an example. Other suggested qualifications
~might include the ability to relate with minority subcultures.
‘However at this time we do not pass upon the validity of such
a qualification. Jackson v. Poston, 337 N.Y.S.2d 108, 40 A.D.2d

19 (1972).
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- In relation to appropriate affirmative action endeavors,
it must be noted that there are significant distinctions between
efforts directed toward the community at large to recruit more
minorities into the examination process and procedures directed
to minority employces already within the work force. With respect
to recruitment, special effort applicable to the minority community,
in addition to the general recruitment process, is clearly proper
4s a means of ensuring that information concerning job opportuni-
ties is not confined to certain segments of the community, and
as a means of breaking down those barriers of habit and attitude
which have prevented minorities from applying for such jobs., The
function of such affirmative recruitment efforts is not to afford
special advantages to any particular group, but to ensure an
equalization of employment opportunities for all groups.

Unlike the situation prevailing in the community at
large, however, minority members within the work force are in
substantially equal circumstances with their fellow non-minority
employees who hold the same kind of jobs. Franks v. Bowman
Transportation Company, supra, 495 F.2d at 417, m.16.7 Thus, no
particular individual 10/ within the work force would appear to
have a priority concerning the need for continued employment.
Responding to such needs on a racial, ethnic, or sexual basis
would not have the effect of equalizing employment opportunities
but, on the contrary, would constitute prohibited preferential
treatment. See, Griges v. Duke Power Co., supra, 401 U.S. at
430-431. ' ] -

S

10. Title VII expressly prohibits discrimination against
"any individual" on the basis of race, color, religion, sex, or

"national origin. 42 U.S.C. § 2000e-2 subd. (a), supra. Similarly,
Labor Code section 1420 subdivision (a), supra, refers to "any

person,"
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APPENDIX F
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MEMORANDUM
TGO : School Districts With More Than Five Poreent
National Origin-Minority Group Children
FROM : J. Stanley Pottinger ; $£§?L'
Director, Office for Civil Rights -« -
f;xf )
SUBJECT : Identification of Discriminaticn And Denial

of Services on the Basis of National Origin

|

Title VI of the Civil Rights Act of 1964, and the Dﬁgaftmental
Regulation (45 CFR Part 80) pf@mulgatgd thereundatf require
that thare be no discrimination on "*he basis of race, color

or naticnal origin in the @parat;én of any Federally assisted
programs, .

Title VI compliance reviews conducted in school districts with
large Spanish-surnamed student populations by the Office for
Civil Rights have revealed a number of common vractices which
have the effect of denying equality of educational opportunity
to Spanish-surnamed pupils. Similar practices which have .the
effect of discrimination on the basis of national origin exist
in other locations with respect to disadvantaged pupils from
other national origin-minority grgups for example, Chinese

or Portugese.

The purpose of this memorandum is to clarify D/HEW policy on
issues concerning the responsibility of school districts to
provide equal educational opportunity to national origin-
minority group children deficient in English language skills.
The following are some of the major areas of concern that
relate to compliance with Tifle VI: ' i

(1) Where inability to speak and understand the-English




-2

language excdludes national origin-minority group ~hil-dren
from effective ‘participation in the educational program of-
fered by a school ‘district, the district must take alfirma-
tive steps to rectify the language deficiency’ in order to
open its instructional program to these students.

(2) School districts must not assign national oriyin-
“minority group students. to classes for the mentally recarded

on the basis of criteria which essentially measure or evaluate
English language skills; nor may school districts deny national
origin-minority group children access to college vreparatory
courses on a basis directly related to the failure of the
school system to inculcate English language skills.

(3) Any ability grouping or tracking system employed
by the school system to deal with the special language skill
needs of national origin-minority group children must be
designed to meet such language skill needs as soon as possible
and must not operate ds an educational dead-end or permanent,
track. . :

(4) School districts have the responsibility to adequately
notify national origin-minority group parents of school activi-
ties which are called to the attention of other parents. Such
notice in order to be adequate may have to be provided in a

language other than’'English.

.'School districts should examine current practices which exist
in their districts in.,order to assess compliance with the
matters set forth in this memorandum. A school district which
determines that compliance problems currently exist in that
district should immediately communicate in writing with the
Office for Civil Rights and indicate what steps are being
taken to remedy the ‘situation. Where compliance questions
arise as to the sufficiency of programs designed to meet
the language skill needs of national origin-minority group
children already operating in a.particular area, full infor-
mation regarding such programs should be provided, In the
area of speccial language assistance, the scope of . the program
and the process for. identifying nedd and the extent Lo which
the need is fulfille®l should be sct forth. :

o

165



School districts which rececive this umD[ﬂnHUm will bo
contacted shortly regarding the availahils ot rochnical
assistance and will be provided with any JMUin;uAL infor=
mation that may be nceded to assigl districts In achieving
compliance with the law and cgual -educational @nﬁartunlty

for all children. Effective as of this date the aforementioned
areas of concern will be regarded by reglaﬁal Office for

Civil Rights personnel as a pmft of their compliance re-
sponsibilities. : ; . ;
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