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ABSTRACT

Legal aspects zeiatlng to the application of
procedural due process safeguards to special education are surveyed,
the requirements of P.L. 94-142 are pointed out, state response to

these safeguards are described, and the extent to which the
adversarial hearing system has facilitated appropriate education is
reported. Particular emphasis is placed on the landmark consent
decrees in the federal cases of Pennsylvania Association of Retarded
Children v. Commonwealth of Pennsylvania and Mills v..District of
Columbia Board of Education which provided for extensive and detailed
procedural safeguards to protect the rights of children being
classified on the basis of mental, physical, or emotional “handicaps.

-Among the requirements listed for P.L. 9U4-142 are written notice of

the procedural safeguards available to the parents or guardians fo
the child, the right to an impartial due process hearing, and the
right to an independent évaluatlcni It is reported that the most
typical state system includes ‘notice. to parents that their child has
been referred for an evaluation, prcvlslan of an 1mpart1a1 hearing
and independent evaluation prior to. the initial due process
hearing. The bulk of the document is devoted to the findings-of a
study on perceptions of Massachusetts hearings participants (parents, .
lawyers, hearing folcers, and school staff) involved in cases where
parents have refused to sign educational plan prepared for their
children.- Flﬁa;ngs are seen to indicate that although the intent of

the hearing is to provide an informal forum in which parents and
" schools can discuss the child before an impartial hearing officer,

the adversarial hearlng structure tended to reward bebavior
characteristic of a formal court hearing; i.e. the party which
maximized the behavior which characterizes a formal proceeding
increased their chances of winning the case. It is suggested that
special education staff be taught to be specific in their statements
regarding the child's needs and the prescriptive services required, and that they
learn to describe Dbject1ves for the. ch11d in real terms rather than in mystifying
(SBH) .



U % DEFARTMENT GF HEALTH.
EDUCATIOH A WELFARE
HMATIOHAL INSTITUTE OF
EDUCATION

. THIS DOCUMENT HAS BEEN REPHRO-
RIEP FRINTS DUCED EXACTLY A5 RECEIVED FROM
ATING IT POINTS OF VIEW OR OPINIONS
5TATED DO HOTY HECE55ARILY REFRE-
SENTOFFICIAL NATIONAL 1H5TITUTE OF

EDUCAT'OM PODSITION GR POLICY

Procedural Due Process: Its Application to Special Education

and Its Implications for Teacher Training

EpA131626

Milton Budoff, Sibyl Mitchell, aﬁd Lawrence Kotin

- RIEP-PRINT Number 101

RIEP-Prints are a continuation.of the:
series STUDIES IN LEARNING POTENTIAL

RESEARCH INSTITUTE FOR EDUCATIDNAL PROBLEMS, INC.
29 Ware Street, Cambridge, Massachusetts 02138
Telephone (617) 868-0360-2 '

1976

’ "PERMISSION TO REFAGDUCE THIS CORY-
r“—i‘ X . RIGHTED MATERIAL HAS BEEN GRANTED BY

Milton Budoff

Wy ERIC AND ORGANIZATIONS GORERATING
UNDER AGREEMENTS WITH. THE NATIONAL IH-
STITUTE OF EDUCATION . FURTHER REPAOD-
,DUCTION OUTEIDE THE FRIC GYSTEM RE.
QUIRES PERMISSION OF " THE COPYRIGHT
OWNER ~ .

[f‘ﬁ G/ 5 -

&
e
-

e

Aruitoxt provided by Eic:



CAE:(fGW?V'JFj?ja

E

Aruitoxt provided by Eic:

O

cnunglated in the guiet revolution

=

10s8e which mandate the application

j—

in speclial edugation, ch
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0f procedural dus process to special educational practice
provides a formsl avenue by which parents (and the adolescent

- their right to questicn the appropriateness

¥ the proposcd educational plans and programs proposed
for childeen with special educational needs. 1In the past,

aducators have provided programs to handicapped children,

often without the advice. consent, and sometimes, even the

knowledge of the parents. Diagnostic lzbels and program
placements have been assianed without systematic analysis of

3

the child's educaticnal status and his/her needs. One of

This paper was prepared from data and materials .
generated with the suppcrt of Grant No. -G007502322, "Due
Process in Special Education: Legal and Human Perspectives"
from the Bureau of Edutation for the Handicapped, Development
and Innovation Branch, U.S. Office of Education, Department

_of Health, Education, and Welfare. The legal discussion '
~of due process was largely extracted from a paper developed

under this grant by Lawrence Kotin entitled,"Due Process

in Special Education: Legal Perspectives," the parent data
from a paper prepared by Sibyl Mitchell entitled, "Parental
Perceptions of Their Experiences with a Due Process in :
Special Educaticn: A Preliminary Report."
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_the initial questions put by the court to local SShéQl adminis-
trators during the PARC suit concerned how decisions to exclude
the plaintiff children from an education were made. The school
' officials replied that such aecisians were often made on the
basis of hearsay evidence, sometimes without having seen the
child. Understandably, the court was iﬁcréaulcus (cfi Weintraub
and Abeson, 1976) . | |
This paper will be in two major parts: The first—séctian
will survey the legél aspects relating to the. application of
procedural due p:écéssgsafeguards to special educaticn; indicate
the requirements of P.L. 94-142 in this area, and- déscr;ba how
the states have tended to —nstltutlanallze thesge safeguards
- in response to the requirements embodied in P.L. QB—BBO.E
" The second major pdrtisn of the paper reports, summarily,
how participants in an adversarial hearing system, whieh is
functioning in one staté, perceive the role and react tc thalr
iﬁVQLVEmEﬂt The intent of the study is to determlne the dagree
to whlch the intent of this legal refgrm has beeﬁ Satisfled
namely, whether the gar%nts of handlcagped children have
found an avenue bg which to exert their right to a free,
appropriate education for their éhilﬂ; The interviews wiﬁh thé
parﬁieipanfs in the systeﬁ highlights problems and aﬁbiguiﬁiesi
in the appl;aatlan of the adversarial hearlng model to the
typea of declsi@ns relating to special séugatianal praetices.
The last section will present some implications of the
concerns reflected in the application of due process safeguards |

+o special educators.



Due Process and Its Application to Special Education

In general terns, the éancept of procedural due process
embodies the principles of orderliness: fairness and respect
for the rights of the individual. More specifically, due
process requires that an individual faced with state action
which threatens a basic right hés the right to be informed
of the imminence of such action i“the.fight to notice"), to
have assistance in defending against such action ("the right
to counsel"), to present evidence and to questicnfgefsgns
Eresgnting evidence regarding such action ("the :ightvta a
hearing" inc;uding, "the right to confront aﬁd cross—examine
" adverse wiﬁﬁasseg") and to have an impartial review of such
a:ti;n ("the right to an appeal"). |
The due process clause derived from the Fourteenth
)Amendment provides that, “Nc@ététe shall..‘aéprive any Eeréaﬁ
of life, liberty, or property, without due précess'af law." |
The basic meaning of this c¢lause is that fair procedures
must be.fclléweﬁ before a state can.deny certain "important"
inter&sts of individuals. In a substantial nﬁmber of decisions,
the Supreme Court has indicated the kinés of interests which
it considers important enough to invake-thé protection of
the me Process Clause. The Court has also specified the .
nature of those é:@ﬁectians in various zéntexts.- The Supreme
Court decisions most relevant to the appliéatian of due
process to special education have beeﬁ*ﬁiséusseﬁ bj Kctini(;976);
Although certain traditional p:ﬁéédﬁréllsafééﬁaras ha?é |

come to be aESégiated with . the concept of due process, that



concept does not have a fixed meaning_zﬁgs with other personal
rights protected by the Constitution, theyi§ght to due process
is premised upon a nornmative, philssgphiéal ia%a—nthat of
procedural fairness--put its practical applicatibg requires
1that it be a flé;ib;e coricept, adaptable to each nef context
to which it is applied. Thus, for exampl%; it muét bg\guffiﬁ

clently flexible to be applied to the diverse interests o!

individgals faced with a criminal or juvenile accusati@n,: \
discharge from government éﬁpléymant> suepension f£rom public\\\\
seh@él,’r%vécatign of a motor vehicle license, denial of a \\\\
welfare benefit, attachment of property -or scmejéthér loss

- of an imgartaﬁﬁ;iﬂterest defined by the Supremélccurt as
within the meaning of "life, liberty, or property."

All of these areas of due pr@aéss-§§§1icatiah-shara
‘thrée.cgmmsn elements. The first is that"thé_statg is taking
_an action agéinst an‘individuél or class of individuals; the
second is that the action of the state threatens té deny'an
individual's interest in “life, liberty, or property;" and
the third is that there is a dispute between the individual
and the state concerning the validity of that threatened
denial. |

The purpose of the applicati@n of the due process clause
is not to prevent the denial gf'inéividugiuinEEIEEts by the
state.  FRather, it is to insure that such denial will occur
Gniy after rational criteria aré.applied in a .tional mannex

to facts which are proved through a pfcéass which guarantees

-




to tﬁe individual whose interests are threatened, a reasonable
opportunity to challenge adverse evidence and to argue tha
the interest inveolved should not be denied.

Some of the tféditi@ﬁal g;eméﬁts of due process are the
right to notice that one's interests are threatened. with
denial, an opportunity for a hearing on such threatened
éénial, an opportunity at thét hearing to be represented by
ccunsei, to present evidence, to sall witnesses, to confront
and cross-examine adverse witnesses, to have an impartial
decision-maker and to have a EPEQific decision based uporn the
application of known criteria to the facts which have béén_
proved. In addition, there are a variety of athef procedural
safeguards which are associated with aug-gfcéess and which
apply in séécifi; contexts, sucﬁ as the-right of an indigéﬂt”
-criminal defendant to a free trial t:anscéipﬁ for purpasaé'
éf appeal.

Many federal cases which were litigated on. the issue of
the exclusion of children from either a public school or a
publicly financed education for reasons éfA“mental,vphysiéal,
or emotional®” hanaicap have included in the remedieé, the
application of procedural due process. For purposes of illustra- h

tion, I will focus cnly on the landmark consent decrees in

‘Pégﬁ§g;yahiamAssacia§ign of Ratarded Children v. Commonwealth

of Pennsylvania (PARC) and Mills v. District of Columbia

B§§;§”§f;Eaucatiaﬁf
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The PARC case was a class actio
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all mentally retarded children in Pennsvlvania who were
excluded from a public school education because they were

determined bv Pennsylvania school officials to be "uneducable

and untrainable.”
The PAKRC c:nsent decree embraced three different types
of educational reform. It affcrds all rétarded,childrén the

right to a free public education and requires the state to

revicusly excluded children. It als

identify and locate alil

I'U‘
i

recognizes that potentially serious harm can come to children
who are misclassified or misplaced. 1In order to protect thém
from such harm, the decree required that local disﬁ:icts
undertake thorough, systematic medical and psychological
“evaluation of excluded children -as well as re=gvéluatign of

those already in special classee. In addition, the decree

eks to ensure that the content af programs for praperly

M

i

evaluated thldf n is appropriate to each child's neeﬂs and
abilities. While it does not define appfﬂprlateneSS, 1t daes
declare that‘regular Di spécial class placement in schagls is
'preferatle to other approachés such as institutionalization
and homebound instrucition. That is, it specifies £he principle
of a.placémenﬁginvalviﬁg the.leagﬁ restrictive al£erﬁative for
the child. " | |
‘the Mi@lé‘ﬂase wés_bzgught;an behalf of seveﬁ handicapped
children who rapreganéed a broader range of exéluied_ehilﬂren

than those in the PARC suit. They included students barred

. o i )
from school as incorrigible discipline problems a ﬁé those

]
!



denied an education because of physical, meﬁtal; or emotional
handicaps by the Washington, D.C. Schcol Board. ;ihé 5;;;5
attorneys scuéht to broaden application of the pfiﬁciplé that
all children, regardlesg{of their disabilities or behavioral
symptoms, are constitutionally entitled to-publicly supported
schooling suited to their special needs.

In both cases, the plaintiffs alleged a denial of rights
guaranteed to them by the due process and equal protection
clauses of the Fourteenth Amendment. In both cases, the
federal courts approved consent decrees which a;knawiédged
such denials and specified elaborate procedural protections
- to govern the placement or denial of placement of the Piaintiffﬁ
children into educational programs.

of par%;cular relevaﬁcé are the.éxtensivé praceﬁﬁral safe=-
éuards provided for Ey the géﬂséﬁt decrees in bath=cﬁsé§;j‘With
minor aiffeféﬁces between. them, the Courts required the follow-
ing procedural gf%taati@ns to be offered to the parents and
children prior to the placement or denial of placement into
educati@@al prégramsz (1) notice of tthprépased aéﬁién; (2)
the right to a haériﬁg prior to final acti@ﬁ; (3) the'rightrta

counsel at that hearing; (4) the right to present evidence;

(5) the right to full access to relevant school records; (6)

the right to camgél attendance of, confront .and cross—-examine

"officials or employees who might have evidence cn the basis fer
‘the proposed action; (7) the right to an independent evaluation;
(E}Vtﬁé riéht toc have the hearing” open or closed to the public,

i

9 - R _ .
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at the option of the parent; (9) and the right to an "impartial

hearing officer."” (S 342 F. Supp. 279 at 303-305; 348 F. Supp.

m

i

at 273-876), In addition, the decrees raquiréﬂ that the hear-

hearing officer zontaln s—cecific findings of fact and conclusions

of law.

sumnary, the consent decrses in PARC and ﬁ,lla prav;de“

In

O]

for extensive and detailed procedural safeguards to protect

H"A

the rights of children being classified on the basis of mental,
physical or ew&tiaﬁal handicaps. Méét of ﬁhese safegua:ds

are *amlélaf to ccurts and haVﬁ been agﬁllediln cher a@ntexts-

6ent evaluation and the

Dthers, such as the right to an ;ndepw

right to access to school records, are of papticular relevance

v
.

to the public scho¢l settin

The basic elements of due process delineated in PARC and

Mills gradually began to be recognized in other states thrcugh

fadetél court decisions or throughk staté legislation, but the
gréat';mpétus for the application of dug process té special
education -has come through the requirements of federal legis-
lation.

Féssaga of Public Law 93-380 1371374, and Public Law 94-142
in 1975, ensured the application of the procedural safeguards
of due process to all parents aﬁdbfﬁei; handicapped children.

Public Law 94-142, which is more comprehensive in ssape;

10



Spélls out the reguirements made of state and local education
agencies who are in receipt of federal funds under the surveillance
of the state aducational agencies. |

Under these requirementcs, -each state seeking funds under the .
A;t must submit tc the United Stateé Commissioner of Education a
State Plén which contains "procedures for insuring that handi-
;appe& children and their pézéﬂts or guardians aie guaranteea |
procedural safeguards in iecisigns_régafding idé@tifiéatiég,
evaluation, and educationsl placement of handi&apﬁed chilaQEﬁg“
These procedures must include many of the provisions specifiéd
in PARC and Mills including provisions for: (1) Efiér notice to
parents or Quafiians of a change in the identification, evaluation,
and aﬁucaticﬁai placement of the child-iﬁ the native language of

the home unless unfeasible to do s0; (2) written notice of the .

i

:présédural zafeguards availgble to them in their native language,

(3) the right to $h_“impartiai due process hearing;" (4) the
riéhtiaf access to all relevant school fécgrﬂs: (5) and the right
to-an independent evaluation. In igﬁitian to being reqﬁireé_

in the statevélan rgquireméﬁts, theéé basic pr@ceaural%prctéctiaﬁé
are set forth as §égdat9ry provisions of the Act itself. A

s

gurrogate paren;fmust ke appointed to act_én behalf of the child

~when the chil§/is a ward of the state who cannot be an officer or

employee of the local school district from which the action was

. -

initiated. Parents are accorded the right tec appeal to the state
educational agency, when the initial ﬁﬁa grézéss hearing has beeﬁ
conducted by the local education ageﬁ;y rathér¥than by-the-statéi
Furtﬁefmére, the Act specifies the detailed féfﬁat of the hearing
requifiﬁg tha£ any party to the hearing.shall be‘éccc;ﬂedz

11
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(1) :the right to be accompanied and advised by
counsal and by individuals with special knowl-
~edge or training with respect to the problems
of handicapped c¢hildren, (2) the right to
present evidence and confront, cross-examine,
hnd/campéi the attendance of witnesses, (3)
the’ right %o a written or electronic verbatinm
reeord of such hearing, and (4) the right to
written findings of fact and decisions . . .[§ ElS(d)l

Finally, the Act provides for review of final administrative
decisions “iﬁ'anyISﬁatébaéurt of competent jurisdiction or -
in a district court of the United -States #ithcutgregard to
the amount in ccntravérgyi" Thus, the Act establishes a

bagis for ca

\b‘!
i
ad

'_@f'e;gllsi@n or misclassification of students - -
on the basis of "mental, physical or emotional handicap"
S to bé heard by the federdl as well as the state c@gfts-é

The ﬂumulatlve effect of Ehe federal litigatiaﬁ and
L%gisléticn de5§ribe& above is a great deal of activity at
the state level in r;quiﬁiﬁg local educational agencies to
implement due process prcéééurés in their special eéucati@n
programs. This activity at the state level will be iiscuésad
in the next section.

State Response to F eda:al Judicial, and Heglslative

quggggggnQS'in;ﬁhé Ared :fwgpe, ~ocess in Special Edugatién

At the time the Education Amendménts of 1974 (93-380),
was signed intc law, the Council for Exééptiaﬂal thldfen
estimated that twelve states had legislation containing
references to due pIQEESﬂ>requlrementS in sp231al educatlcn
and that thirteen states had réguLatLDns ccgtalnlﬂg such

o b R e e i ‘
requirements.” A review of state legislation and regulations

"State Policy Regardlﬁg Due Process and Mains traa@ing,“
Council for Exceptional Children (Ocft. 1, 1974). -

Lz




-
L

in Spring, 1976, reveals that'twenty—thréefstatés now have = .

s&atﬁtgry.speeial educat*gn due PEGCFES prQVl;lQ,EIWhilé
virtyally every state has: dg; process requirements for: sges;al

education specified in state zfgu;at;aqs ‘binding state plans
submitted under the 93-38C statd/guidelines or gr@pasedg

) s 3 _ = M
regulat;gns oY gulééllﬂPS Wth%/ are in various stages of the

state admlﬁlst:gtlve process. 7

- .

- The ;é‘lcv1ﬁg Sthan W111 Q;QVIﬂE an lmprESSanlsth

cverview of +he kznﬂs of due pracesﬁ requlreménfs er Ep§2131.

t. education which are ba;ng develcged by the states. Beaause

’ \

- these .state regquirements have been déV%lQEEd 50 IECEﬁtly and

at aucn a rapid pace, bg:ause they are ' in varlcus stagas @f

'

cgmpletlan, and because it is unﬂlearfin many sta%gs whéther

or not what has baen de&glcged is® legally b;nd;ng Qr is merely

ﬁ

¢ advisgry 1ﬂ naturé, it has been 1mpcss;blé to. secure and- ta

presént a precise and detalleé descrlptlgn of thé s§ec;al "A [
v eéducation dua'prgcess aysLem ln each state. for this reasén,

a8,
the f@llngng aﬂglvs;g uses the material which has béan r5331ved

2o
e

3 = & =

' lA chaxrt-on state statutory provisions fcr due pracess

in special education is available upon request. - These prgvi-

sions give sone indication of the due process systems. in . ; \ ..

each of the states listed, but, in general, nlust be read '

" together with state régulat;cns, guidelines, and state plans
& insorder ‘to pravidé a full aes;r;pﬁlcn of the system which
S0 48 in effect in a partlgular state. .

Coa
. ZFar purpcses "of this- art;cle1 references to the special
education due process. provisions in the various states will
not differentiate between statutes, rEQulatians, guidelines
or state plans. Rather, the reference to a state system of o
"due process in special education or to a partlcuiar part of. \f !
that gystem will be a composite refererce to the combined
‘effect of the various, sources frem whlgh the infcfmatign was

derlved. Co :

P
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from the various states only to indicate ¢rends which appear

to be developing.
. I L )

General Trends of Due Process Réﬁﬂiféﬁéﬂﬁg

S

‘The most typical state gys sten for due prGEéSQ 1ﬂ s§ecial
éauaétiéz is one which begins with a motice "to Parents that -

. their chlla has been refer red fcr ar evalyation. ‘F:equenﬁly;

P e

thlS'nGt1§E.Qﬂﬂtalﬂs a Iéqulﬁém%nt of parental Fﬁhséﬁﬁ to the;
Qt;ﬁduﬂt Df-thé evaiuati@ﬁ in méﬁy stdtes, if the éarént--
réfﬁseé ta‘ﬁcﬂsent the local Educatlﬁnal agéﬁcy may 2Ppeal
x’such refusal to the state aducatlon agency. ' mhé im?ligatl@n
" of this apgeal *lgﬁt 15 that the state éducatlén aggnﬂy hag
the authaflty to a;fkrm Dr ravarse tne parental ﬂeslsign

but the type.@f state action’ whieh,. 1n fagt, may bg takén, ig

gea ne:ally uns péziéi;d; L ' ‘q : ' .

; Assuﬁlng the receipt of parental EDnsgnt the ﬂext Plﬁcé
where the parent is involved {in the typlcal state Eystem ls
after a dEEleaﬂ haa baep maée oy ‘an “Evaluatlén team of
eaucatlaﬁal aré ‘Other QEE$EEELGEa1 diagngstlilans apeqx

. P;épﬂﬂéd puagement f@r the chlln At thig peoint, the paggnt o
1s sent a notice of the decision and of theiz "“due proess ‘
fgght“ to céntesf khag dec; 1§n at a formal haarihg,

in/ﬁhe usual case, such haar;ng 15 préVlaEd at the lasal .
level. It ls\typlcally pres;deﬂ over by a deszgneé @E the /  §$
1acal education agency.- In many states, prGVlSlQn is madg

fcf an 1mpartlal hearlng folCEr"ﬂ*L.— é a persah who is not

an’ fo;cial erployee, or agent of the lacal educgpionay’

{nal placement dgclSan R

14

~agency ‘which made the cr1;




were involved in‘making the placement

&

Mogst states provide for the full range Df pracedural

2

ﬁratectlgﬁa at tke hearlnﬁ. For eraﬂgle, m@st systems alléw

the parents tg be gapreséataé by cagnsel, t@ have full access

to all relevant school records, 'to present evidence, to compel

the attendance of, confreni, and cross—-examine persons who

u

4 ecision-and to have
the hearing recorded.

The typical state cystem provides .for an appeal to the
state education agency from the decision of the local hearing

fficer. Usually, the scope of review at this appeal is o

ﬂ

ted to the record that was made at the initial due

w

'prm::éss hearing, although the state appea_ls hearing~ folcef

is frequently given the autherlLy tg requlre the prcductlanx

.=

‘of, more zvidence if the record is inadeguate for a decision to

=

be made. on the appeal.

Most stat;q pr@vxde ﬁar the garent tn have thé child
ﬁiﬁéapegaently" valuated prlar to the 1n1t1al due process
hearing. _Usuélly; this iﬂ&@péﬁéént‘EValuatiQn is available

at a state. Lac;l;+y or at state Expenge. - The

’

respans;blllt" for pavment is f:equently LﬁSpéELfléﬂ.

The due praaas% provisgions ‘which have been davelsped

by the states ga*meet-federal statutary and Judlclal require-

~ments are most natablp because of th91f Slmllarity to each

other and the;r aaher?nce ta thé tradltlﬁnal judléiallyi

cfeated due pracess model ,
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The Human Response to the Procedural Due Process System:

Or, Déé%rthé System Work as lntehded?
. Under a grant from the Bureaia of Edﬁcatiangfaf the Handi- )
capped, ve have been studying the operation Gf-thé'dﬁerﬁ§céss.

 "5§$tem in Méssachusetts;a state with radiéal néw:legisiaﬁicn
ﬁhigh :egrééﬁizad the delivery os %pecialiedﬁéatian sérfices,
Aeffeetlve Saptember 1, 1874. It héd come abcut through thE'
active efforts of c;t;sen advacates, préfess*cnals, gcnsumer ..
gicups, Parénts,:and cancerneﬂeleglslatérs, who were extremely
dissaﬁisfiea witﬁ&tﬁe exigﬁiﬂg traditional system of épeeial'

-eaucatLGﬁ that was unf%EEQﬂELVE to the partlcular needs of
chLIdren, much less respectful of thé rights of Parénts.v
Massachusetts had a ;ateg@r;callygbasgd system, w;th largelgg
segaiét& réSQu:eés for children in ségcial edu;atignallné%d .
and few formal diagnostic requireﬁents-fa: placement in aéi
special eaucatiéﬁ pragfém; ’iheipfagess that led to the passage
of Chapter 7667iﬁ;;3?22 and its é;incipal_prayisiags have beaﬁ
described elsewhere (Budoff, 1975). ¢ .
| The active inv@lvemEﬂt of pa:éﬂ s and advacates in tha
_passage af the laW”?asulﬁea Ln cénSLderable pressure for
immediate and t@tal lmplementatlcn of bhe Eét, ana almcst
1mmed;atéiy, recourse to the prccedural due prccess aystam o

-vsgacified in the ;egulatlans. Since September, 1974, over 500 . .
éases of pafénts!whs have refused to sign the-educatignél'pian“.‘

-preparaa_fér their children have been reca}éed and_gver 250 -
hearings have been held by the Burgau of Special Edﬁéatian'.

|

i¥
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Appeals (BSEA), wh;ch is charged with resp@nalng to the parents‘
appeals of the;r child's plans.

~In Massaghusatts, the refusal of the parents ta agrea in
3 _

writing tc the. edugat;ﬂnal plan aut@matlcally starts the appeals
procedure. If,
\ =

after the 30 days a

‘tion, the parent{s) stil l do not agzee with the plan, heaf;ng

\ folcers Df the BSEA can review the case, and can rendar a

\gudgmént based Dﬂ the d@cumentatlan %ubmlttéd by the seheal.
In pract;ce[

A\

;‘

thlS prgcéduré haS'th baen fgllawed.

hearlng ;5 to be scheduied.

-

wed . Rather, :
p:esumablg w;fhlﬂ 60 days after the parent rEquEStS it, a formal

schcmls have a r;ght

In this hearlng, pafents and the
+o caunsal,

examiné”eagh other

to call w;tnesses,
's

and to EEQSSE'
w;tnéssesi The parents can appeal the hears
ing folcer s decision, whlch 15 ﬂue within 30 ﬂaya, to tth‘
Statargdv;gary Camwﬂttee for Special Education and either party

can appeal it to the courts féf admin;stxative review. The
chlld 8 placement in schaa; cannat be changed durlng this "_;
lntérva;,nunless it can -be shown by thg schaél_afficia;s that
the child will endanger the health and safety of the other

children or substantially iisrupt_the educational program.

nal program. With
some exceptions, and the required written copcurrence of: the

by P L.

parents (ot adult—ch;lé) w;th the plan as a cénd;t;an, thav ’
Massachusetts regulations follow the géneral airectiéns prcvided—»
94—142 ' '

o U
As a first step in this study, we have been conducting
a "Rashonion" of the §:acéss. That is, we héve beeﬁLstudying

TR
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fhe gerceéti@ns and responses of all the kinds of participants
'in a due process adversarial hearing. We chose to study tﬁe
".heafings prccess-ggéggectivaly! After obtaining parentai'
é@ﬁsent, wé_aﬁténéaé'the actual hearings;;interviéweg the -
parent .. and many g? the péfﬁiGipants in the hearingsg conducted
?sinée January,. lS?Sl; We have data hhat is still in- process
‘relahlﬂg to’ parents, lawvers, (parents ana tgwn ccunsel),
‘hearing foléers, and schaal staff. We have interviewed sémé
- advocates but have not found any ;ntéﬁse“invélvement from this

class of persons, with the exception of one person who ﬁé:ﬁéd_

j s 3 = 5 b. ! ’ ) B
- with over 45 parents during the first 18 months after -the law

became éffective?‘ In this ﬂextusezti@n, I will report tha

Vhlghllghts Qf ouxr tlndlngs fram pergcns in each class Qf

5 =

participants ac as, to prav;de ycu w;th scme maré perscnal and
human flavér of what it means to became lnvolved in a hearlng--

A 'sample of more than 50 useraparents has thus far farmea
L ' / .
the basis fow inténsive interviews. Thé,fDlléWlng discussion’

';is bagsed only on the first 25 ihtérviews. These inte;yiaws

¥

were aéSlgnEd to axpl@re the pr&hlstary @f the families'
relatianshlp Wlth the school, the éxpectatlans held by pagentsé
when they heard about: Chapter 766, tht::se leading up' to the
héarings, the hear;ng itself, and its aftarmath It was also
intended to élsccvar characterlstics cf families WhQ useé

the systam and the types of experlences whlch lead famllies

to avgil.themselﬁag‘af the appeals grc#ess. _Frcm thage

~interviews a distinct picture is beginning to émérge,

18 !
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‘Our underlying hyp@thesis is that parents who use the.

‘ th% interaction between some chafacterlstlcs af parents, SQme

aharaeter;gtlcs of s:h@cL behavior, and the quallty of cammu—'

.

nication bétween the two. For examp;e,:theze might be two

sets Df parents w;th the same characterlstlcs which we

'hypcthesizé would Drémpt parents to regquest ‘a hearlng. If

the communicaticn with EGhEDl pezsannel has been ncnadve:sar;al:
ana a@en, nd if the school has’ dana a quallty évaluatian
and prag:am prescrlpticn, those parents will nét requést

a hearlng ba:ause they w111 be- able tc wark in ca@pe:atl@n

ﬂw;th the schagl to éEVElap an apprcprlate pregram fer the;r

l

child. If cammun;cat;@n with the schaal beccmes highly

- eharged and’ aﬂvarsarial, and ;f the schgcl has ngt done a

gcaﬂ evaluatlcn or devel@ged an adaquate prcgram baséd an L
/

' that evaluation, parents w;th s;milar charactEflstlcs w1;l

&reqpest ajhaarlng. Undér these clrcumstances, we axpecteé

#i =,

parents with hlgh SGELG-EEDBGMlC status to be more l;kaly

dsers- of the hearlngs précesg We axpecteﬁ hlgh 355 to. be a

preaictaf af a higher level of eéuzat;gn,“mare'maney tc

 %§&§& on lnaépendent evaluations or ather apgr@pr;ate testiﬁg,

= .
on the serv1ces éf aﬁ attcrnéy DI ather caunsel, and expert

w;tnesses to represent tham at a haaring.» We also expected
\)

that parents with a hlgher educat;@nal level weuld be better

éahle to understana or to knew where to seek kncwledge cf the

£

‘subtleties of tha law, their child's handicap and the pasitian
- Df the school lﬂ relatlcn ta their diagnasis and prégram .

‘praaeriptian. R
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Cther pafént var;ables were designed to deal with ﬁhe
parents' belief system. We asked what the parent thought
his/her chili‘gzneads are a£§ what the expectations were for
ﬁhat child. We asked what ?argnts:saw as the: future P@ésiﬁ
bilities for the child and what they expected would happen
to ﬁhe‘chilé in his/her current eﬂucaﬁiénalfgiaéement_

!Thése variablésléare designed to test the hyp@thééis that.
parEhés hélding hi§h 13?&15 bf eXpéétati@ﬁ fegar&ing thé'
quality. af education éffergd by the pdbllc schaﬂls would make

'gseatEf démands on the sahéal and be more 1;kely to request

)

F}naély, we asked a EEfléE of questlaﬁs'éesignaarté B ;rwri_;f
ditermlne the psychic and anlar c@st tc pareuts Gf their
‘eXperience w1th Aan gaversarlal ﬂuE §r@éess Eystem‘ - _ -

As per:e;va& bv tha'parents, we considered the'félléwing

qéh§31 vafiablé@!; qual;gy of the Evaluatléﬁ; davelcpment af
‘an educaticna* pian which fcllcwed ir@m thé evaluatlcn, the -
i;quallty of cominunicatit n,»lﬂiluilﬂg the prgcess of 1nfa:matian-
d;sgemlnatlcn, the steps from child evaluat;en to hearing,
. the attltudes of thé tﬂh@@l ilsplayed toward the ch;ldfand

parents, and the schgals intent to ﬁ@mply ﬁith Qhapter-?éé_ C .

Key. scmmunlcatlan varlables between schcal and parent
censidered were easerand number cf Dppartunltias for _l ': /
cemmunleatign between parent and school, shared pereepﬁiaﬁ af\-k
the éhila‘s ﬁeeds and definitiénsléfyadeqﬁééy for p:égramminéfv

- C : . .. —_

20




19

Based on the agave model, we would predlzt that parents

\

who afé hlgh on all the pa;ent variables w111 request a
: X
hearing if there ig law quality of canmun;catlgn between them
and the schiovl, and if the school is ;Qw on the variables
outlined for schools. |

I shall ceport some géstiéu%&gly interesting highlights
of these iﬂtazview'daté to cdnvéy to you some of the faetcfs
§§ mgst concern to ua, gartlcu;arlv the parént s:ho@l 1nter—

action, aﬁd th@ e&cbaﬂlﬁ and Dsychlc cost to the parents wha

utilized the appeals pgacedﬁrgg on behalg.cf‘thelg ch;lﬂren!

AAméfé ;ampléte preseﬁtatigﬁ of these preliminary data are
avaiiable in Eﬂltc}‘eli_ “(1976).
Seyanty FlVé percent of the paréﬁ%s felt thaﬁ the
sc Gél% TESEQﬂSE to: Cnaptﬂ:.TEE had - bEEﬁ a nagat;ve ane. More
'ép521fleajlv they felt that schaals trled ta ggnara the law,

were PH*ﬁGSéfully in nai*quPllaﬂEE, mis;nfarmed parents or,

»wlthh;Tﬁ 1 f rmation ﬁlt@g@Lth.ﬁkﬁighty five percent Qf the

4
parents éxp&riEnCéd delay *tactics on the part of the school
d S :

whlcn meant n@n—zamp11aﬂﬁe with thﬁ ulméllnés set by the

f’régulatlgngé Earents relate a series af delaylng and mani=

;i;! :

Eu;at;ve#taét;csjan the part of schools which they felt were
leansgiaﬁ;lj-éngingéred ﬁa discourage them from pursuiﬂg
th31r reque s €. ' Although schools had a year to- “gear up
before 1mplementahlan of their néﬁ programs, many parents

who @ad'requestea'éhild’evaluaticns in the spring of l&i& had

21 :‘i=*5 -” - - y i sf;
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beg%n school that fall; All 'arénts_expé%;éncea trouble in
théhéééiuatian team megfingsﬂméetings scheduled at times Wh%ﬂ;.
it was impossible for them to attend, méetlﬂgs changed at
tné last m;nutp by sabaals, not once, put many tlmes. Often
pareats chdnged long- Jtandlng famlly plans or returned’ .
ﬁrgm vacations only to flgd the SEhDGL postponing the écre
meéting yét another time. |

- In all but tb*ee cases, hhe .8chool's Dehav;@f at the*™
team méetlng d;scauzaged parent partlc;paticn. Parents

were made to feel they were not quallfled ta help in develaplng

iff? an eduéat;cnal plan, or that they m;ght just as well not have

been At the meetlng at all. The Dther thréé'sald that,
although tha schaal d:d let them partic;pate, it was 1argely
a matter @fvcaurtesy. When they recElVéd thgrcampleted
éﬂﬁcéﬁianal plan, their suggesti@ﬁs had been ignored. Every
parent felt that he/she was qu?llfied to partlﬂiPate at tha#

- meeting, SB% of these feeling bhat they haé_sgecifle kncwledge;
Vaf their child's need: which would un@guely.qualify.them t§
help 'in draw;ng up the éﬂu&atlpﬁal plan. These parents had
‘taken speclflc steps to gain’ expertlse in the area af their
chlld's sgec1al needs. These lngludeé-extEﬁs;ve readlng of"
bcaks, taking Qaurses, and being a:tive in l@sal chapters' 3
of parent groups. Three af these were emplayﬁd as | i

~ experts prior to the meeting in the area g* their child's .

‘special needs,
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\
\

Until the avaiuéti@n team meeting, all parents expressed
\sﬁréﬁg hopes of being able to work with the school in éévélaping
an aﬂeqﬁat&_éducaticnal program for their child. - Even-after
all thé negativ&-&xgerignﬁé with th@ school, all parents=bué
one felt that tney wgu;d muéh rather have negctlated with the
zschegl than gane to a héallﬁﬂ Tha cne Eﬁcepthﬂ was a parent
whc had ﬁad eleven years of ﬂéga;lVE adve1saz;al experience
.w;th the sch@al p;rgénﬂél
Parents statéd_that ihey @ng{féﬁﬁested a héariﬁg\aftér:-
ﬁhey.had received a plan{which_diajﬁgt~égnﬁain those cQﬁPégéﬂtéi
~they had felt should he,EDnta;ﬁeafig-ﬁhé plan, ana whiéh thgg
had éxprasgéﬂltg the school. Some parenéé stated that ’!%;1'1&3!:?-tl -
had ccﬁtinuéa attemp to ﬁegatiaté;'iﬁ a few.iﬁstancés
redqu Stlng hélp fram an ﬂleser from the State s reg;anal office.
When these attemptf tall%d, they felt compelled to requést
a hearing;xalthaugh no parent dld 50 exceptas a sg;ted
"last zésgrts““ H ; _ ? -

. Thi :ty'%hreévperéeﬁt of parents felt that the hearing - h
centered arsund a Slnglé issue, this. bELng the schcgl'
.unw1lllngness to admlt that the;r own prodramsg were lnadequate,
and the_@:haal s e;grESaed refusal to pay for- prlvate placements
in adeguate Eragrams_ Dther parents viewed the hearing as

centering around a Eampéslte of lssues "ineclucd ;ng the schgal s’
_unwilllngnass £Q develop adequate pregrams fqr 5pecial needs

children, school and parent dlsagzeemant abgut the nature of

this particular child's special needs, ,and the fact tggt the

L]
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child was getting older and the parent could no lénger wait for
g G P

the school %o try £o u%valgﬁ a aass;bly adequate pragram.

3

GG*ﬂg ‘into the ﬂea*Lng, alﬁ par&n*s felt nervous, scared, -

and é??feh?ESAVF about the natuie af»tne hearing. Only. two:
parents stated that tﬁgg felt dat almﬁn;ﬂ to ﬁin:-ane parent
was soryy At thg-last minute ‘that he had géﬁe as. far as a

' heariﬁg} All were unsure abaut thé Gharacter Df the hear;ng
they were about to attend. In 67% of ‘the cases, at the

‘ hééfiﬁg itself, the hearing officer saé;éea%a in méking‘the
!partiés;féal mﬁfé comfortable gné at Eéée;/in 33% of the

eégés, they felt ﬁéthiﬁglhaPPéﬁéahtéJGhangé their initial

T=<;faeﬁings of fear and apprehens;an. These gsame 33% also

statad tha* tﬁe SEhQEl was bell*gerent and the haarlng
cff;cer segmed.lncapable of gantrall;ngithe Qear;ngg All

?f the parents stated that tﬁe school's testimony différéde'
in some way from what they had expected. ' In 85% éf;thééa
in%ﬁazées, the diffex rences included the school changing the
’ §13§’§resented at ;na haarlng, Slalﬁlng a_;asﬁ of evidence;
or #riﬁgingiin.@rjgréééﬁtiﬂg new évidence previously uﬂkn@ﬁn

to the parents. In 25% of tnE cases,’ the school wégvséié to

have falsifiei'the prag?323 ‘of the childi In 25% of the-cases{
ithe Schaal aeFed canslaerahly more bell;géréntly at the heaxing‘

- .than the parénﬁg "had’ ant;cipated, for esamgle, by being rude tc}

parents and call;ng them llars. OtheL examples are illustrated
‘*z(»

by the fDilGWlng qu@tatloﬁs= .

o4

[y
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"All of @ sudden at the hearing the school said all

0
Eﬁ

J«

ner [the child's] problems aused- by cur [the parents®]
unw11;1nqu 158 to sanﬂ'her>t§,gublic séhaal. ThéY ignored all
the tests saying *hé -ghe had ;evebp brain damage--suddenly,
it was us agai;st tham;"

"The director @fvsgécial education ;aughéd in my
face and-géiﬂ you haveﬁié read my guhlished matéfials,when'l
askeé ﬁerrwhat the qualiﬂicaﬁicns ;f_£ﬁe different taacherg

were, ‘ o - : .

&

s~ '"The schaal‘s'éttgrney argued that we. wanted our child

3

in a prlvate échacl for. social prestige even th@ugh he knew
*h?t we nad five ﬁther children in publlc schools." |
o ne FEhGDi had told parents in 26% of the cases that:

téo hearlng was to ke informal, but Whén _the parents came
o the hearlig without" FéhnSEl or witnessz és,vgrggarad for
an infGFQZl éi%:assién' they Faund the school armeﬂ with
town caung&’ an@ 2 battery of w1tne55;s prepared to a:gue
the case in the mDEggléﬂall$tlc manﬂe;&i In the parents

: vlew Ehe two mé%ﬁ difficult Qb tacles to overcome in the

Ly
sahs&l s §resantat;@n were tha fact that tha schaal had the

Qne aﬁd ra&@urcps ta bring in ggunsal anﬂ ag’ man witnesses
v g Y

Y #hey wanted t@, arid- schools vary éarly learned to write

plans that were ;n s@mpllan;e on paper, but whlch tha parent
was cehvlncéd either did not fit the Ghlld's need, or were
lmPQBElble for the school tec aalgvar_ One parent, an ' .- °

exp%rienéed businessman and president cfﬁaaéampany, who
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& : ]
a %
- was led to balieve *hul the liearing was +a be informal,
stated aftoyvards, "The stute's no: in your corner either.

Here's the 1one;y citizen fighting a lo onely battle. The

schocl Brings in all itz big guns, and the hearing is so

éiggrganizgé an average lawyer can't do his job
T In terms of financialfcést to parents, SS% of the
parents stated that this wasza "7 costly procedure,
 Vqﬁating figures up to £$4,000. 'égsts incurred included

\\ attorney fées,*gayiﬁg for independent-evaluations, paving
\ -G ! - , J

m
o -

-\ for ﬂ§§zrt W1tn €sses to appear at the hearing, time lost

ng costs, and lt:\ng é:.&t.ance telephpne

=

Without exception, all parents related massive psychic

cost to themselves: and th ir famljleq Twenty~five percent
complained of excess nervousness, severe anxiety attacks
- " and enormous disruption sf ﬁ@rmal family r@ut;nes- another 25%

from excess nervousness and dlsruptl@n of family. routine; and

35¢% c@mpla ned of one of :hese two factors. In 15% of the
famiiies, one ﬁr more Lamlly members became phyaléally 111

as a result of their nErVEuSﬂ ss and dﬂXLat .7
A f y

When asked what ;pe;lflc ghangeﬁ accuzreﬂ in the family

- ag a result of this experience, we cgded the fallawing

{ i : = . . 7 . R
responges: 80% underwent a process of self-education related

D . Lo . . . e iy
to their’ child's special need, and also-became involved with

=7 ”

Q \Th‘ Q - o 536

Aruitoxt provided by Eic:
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Aruitoxt provided by Eic:

i

by soiring or starting chapters of

groups, o¥ by bacoming advocatas for other parents.

s =,
LonEUIner

Jne guorar i the e

stated that they had quit their

ipr the previous 17

b

=5 came to

w
]

rrolvanent with sz*;;faf

complaecely dominabs and consume their lives. Two previously

non-working parents tcok jobs in order to pay the expenses

I
-

incurred in the process. ‘‘wenty percent stated that their
children's attitude towards schooling deteriorated during

the process,

Firally, when asked whethar they would repeat fhe process,
55% @pld they would go through it again, half of thiose because

Cthey won their odse, the other half because they felt a
. i 7 B E

.vng\tg g@iﬁg éhr&ugh it, or that their experience
it te éth%:-ahiidran. Iﬁé cther 45% felt
tba*%s§e§ién:¢ hzﬂ.bgea £0 iﬁagmétic thet they wsu;a(nct go
thr@ﬁgh it again undor any éiicgm;zan;es. Th%? alsarfelt

that it was impossible for a parent to win Deg\?se the schools

i
s

law “; their bene,,

it without -

.in special edudatio

A

making any produciive

_Parents did expre strongly in all but|two cases

that they félt;avﬁégﬁtiatiéﬁ process would be afigreat be efit

in neutralizing the adversarial buildup b%tweenfthemselves

‘and the school and heln to clarify issues. They also felt

an extension,of -state fuﬁalng would make the sghaals more
\
agresabla ta ﬁEVgJDEiﬁﬁ innovative and aﬂeguate pragrammlng

N i
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for special needs children. The other two families felt that
nathlng would 1m§rave until school persmnnel radlcally changed
the;r attitudes and approaches to the eﬁucat;an of speclal

’ ﬁeeds children.

FrDm this initial set of interviews of parents iQ

-Alth@ugh the sample is still relatively small, our initial
hypotheses seem to have been” borne out gyiaur data. We méy
have erred in.assuming high SES to be an iﬁdicatér of atﬁituags,
but the varlables which we proposed as sallentL;n parenta

" who asked for a: hearing have been accurate.  The conposite
(pictgre indicates that the parents' view of educational

goals for the child may vary, but.aiL parents félt that the
schgcls had a déflnlte IEEpDnSlbll;ty to fulflll the goals
they held fmr th21r own :h;ldren, whether ;t be job prepara-
ti;n or hlghé: edu:atlang The attitude of these parents

"~ is thHat the scha@ls;afe not providing the adegquate pragrammiﬁg
their chila needs . enactment of Chaptef 756 mefély exacer-
bateé the problem because it fcstered the aﬁgéctatlan that
schools would fin:ily be forced under the law to pragram mage

: apprgpriatgly for their zhildr%n; '

Parents who co. ‘inued their appeal thréughstﬁé heéring_

itself cénsistentlyzexpressed avstfang feeiing sf’persﬁnal'
efficacy, although they felt drainéﬂ Ey the praceés agd

werén‘t sure they would he w1111ng ta go thr@ugh it *gfin.

Parents alsg, either thraugh prior knawleage, séli educat;an

28
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or cgufses, made theﬁsalves ﬁeghnically competent to challenge
the school's ﬁasitian,_;Earants also expressed a great -
emgathy~£§wards other Earénts with épeeial‘néads children
agﬁ a dééiré to helpithem, w@ich was expressed in a vafiety
of ways from returning to scﬁaal, to becoming a trained |
parent aavgcéteg to starting a local parent group.
" As perceived by the parents, the schools involved in

the hearings process were'aggs who had been low on Ehe
;vafiaﬁlés for échggls=we hadzsel%:tad. . The parents felt they
had prQV1ded low guality evaluat;ans, had cammuﬂléateﬂ poorly
or in a manner which often obfuscated and/@: resulted in
(w;thheld ;nfcrmatlan-' The child's needs ldentlf;ad by the
school dlffarad from the parent s view of the;r chila_‘ The
aktltudes and behaviors dlsplayed by the schcal towards Qarents
© were éanslstently neqatlve, 1ne1ud;ng rudéness, lying, and
generally tréat;ﬁg parents like troublemakers or unqual;f;ed
lntrgders! Mgre serlgusly, parents expgessed grave daubts
about the school's serions commitment tcéwsrk at develaging
apgrapriaté pregramming %Gr their own children or for sgeéial
n;edé children in ggneral_ | u

| Above all @ﬁher elqments, the quality of communication
between pareﬁﬁs and schools wasucangistéﬂtly baé} and deter-
iorated druing the process. It became more nagativa, highly
charged and adversarial. ‘Parents censlstQZtly p;npa;nted
*the evaluation team nmeeting as the turning leﬂt 1n their

attempts ta deal §331t1vely with thé schcal- From that .

29
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that their only recourse was to request'a heafing. -

28

point on they felt communication had broken down so sévéreiy
We intend to interview a sample of parents who have
accepted an educational plan, Eut who express dissatisfaction
with it but have not appealed to identify the characteristics *
of thgsa éerséng. Our tentative hypctheses are that parénts

who score low on the parent variables we have 3xam1nea

will not request a hearing and will accept inadequate educational

,; ans --especially if the communication between school and

parent is of poor guality, for example, if the school uses

;P“ccciiﬁé out" tactics with parents. "With few exceptions, the

&

suburhan cammun;tles, only four have. been from urban Bastcﬁ.

Another cempanent of our research invclves 1nterviews
cfgéchaql perscnne; on a case-by-case basis which will ‘develop
an overall picture of the similarities and 5iifgren¢és in the
Fefsagtiams-af the process from the perspective of schools
and §arentsga .

We have begun talking with school systems who have
participated in hearings to éain some sense of the degree
of congruence between their éné the parents' parcepticn of
particular gases, the Ech@@ls sense af ﬁhe'pr@géss more

ganerallu, and its effect on their systems_ ' In general terms,’

'EchGDl systems that have pagr communication with parents,
and that tend to minimize the impartance cf @arent—scheal

- communication in practicaf as opposed to their rhetoric, do

= %
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: became efiectlvep realized early that thélsémmunlcatiqn

Eﬂbetweén;parénts and school was very poor, and there was a

29
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experience more hearings when the demographic composition of

. their community is middle class. Though we know that urban-

schools alsa often have dif%icultias communicating adeqﬂétély
the due PEQGESE @ptlcn when they are dissatisfied with the;r
children's educational plan because the actual dallar cost

is cansiderable, and their excess Psyéhlc energles for these

-~act1v1t;es are . 11m1ted. One shguld recall that one of the

‘parents we interviewed said he lost a job he had held for 17

years because cf'the family‘s cansuming involvement in the

adversarial process on behalf of their child. what is required

Etg:makg the appeals system available to low and middle income

and/or minérity éfaup parents are active, knowledgeable
aavagéteé who would p£évidé the knowledge of the system,
and tﬁé suppcrt'ﬂécéssafy.ta allow thesa;parénts to stand

up ta “al’ thcse éxperts from the schaals. Neither the

Massachuset7s nor the federal law specifies that 1ega1 serv;cesv

to the parents ‘are reimbursable; most recammendatigns ggem ’ -

to recémmend use of Fubiic defenders or other public interest
iawyérs;‘- | | »
'iﬂsana'iﬁsﬁangef we can téacé the evalutién‘cf.a é@mplétely
changed stance in a suburban cgmmunlty as a result of early.
lnvalvement in haarlngs by parentsi: The director of pu911 A

persgnnel serv;ces, who was appclﬁted at the tlme the law
i

(s
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this cgmmuni;y was involved inzf@ur different heariﬁgsi: The
four hearings created Qénsiderabié negative visibility for
the schools sinéé thé“paﬁents wvere éeeking considerable sums
of money to Eave théiﬁ.chilﬂréﬂ educated in private schools
due to the';a:k of suitable,lccai.prégrammiﬁgi' This director
was able to mobilize Suppart,fcr his position that special
eduaat;en requ;rad a ccnSLderable infusion of new monies to
develop the m;ss;ng program sptiansir Simultanraugly, he
started working W1th hlS staff around the issues. related to
more effectlve ccmmanlcat;an with parants. The result was
mgch bettér defined %ducatlgnal plans, more 5atisfégtian '

- expresse l Dpenly by parents that they were bglng talked with
aﬁd listened to by schgél personnel, a btggﬁar range of prcgramé
‘being availéble, and no subsequent appeals by.parents. ‘I£
fact, the parerxté#wha agpealed in some 1n5tancas ara now
can51der1ng réturn;ng their ch;;dren to the public schgals
anﬁgin one case, have already dane S0 dﬁringrthe second year.

) The pupiitpersanh%i services director séés ﬁhé‘impaet_ | i

"»  of the appeals process very PGEltl ely. The negative visipility

| within a suburban gammuﬁlty mobilized new resau:ees mcre

- .

rapi aly than they wauld have become ava;lrblep_even_w1th7£he

new 1 atléﬂ. The resort to a hearing, with the a,,ima’y
th;s‘teﬁdg to engender so upset his staff that they were o

‘amenable to reconsidefing their prior style of operation. -

sz




They so re-oriented théirgéraaﬁices that parents who had
pr ev;ausly been very dlsgruntled aver many years, now appear
to view ‘them positively, and to work cgnstru:tlvgly WLth them.
Other school personnel, especially those ffam‘ccmmunities
. which had well developzd special education Sarviées, have not
percéived the appeals Eyséem s0 p@sitively. A 1arge prcgcrtlcn
of the cases which were appealed in the first effectlve yéa:
of the Act concerned. suburban childrenxwith learning disabilities
whose parents had already élacedxthem iﬁ~private schools
- because thég had not been éfféféé the services thé§ felt were
appropriate, for their children. If the educational plan.or
a héar%ng officer's decision ?écammenéed a private placement,
the town is responsible for payment of the tuition csséé.'
Some of the communities with the best developed special educa-
tion SE:ViEES,-SEfVing the most sophisticated parénts often
were éhe object of thgse ag@ealé! ?he parents feltvthat even
thesé schools. were not offering the programs most suitable for
their children. Since the schccls-&gre just gearing up for
a radically new system, and nct yat zéaéy tg respcnd to the
requlrements of the new law, many of th31r educat;onal
plans were faulty,,and their available serv1¢gs ;nsuff;cient;y
attuned to the ﬁééds af'particular children. " The schools
lost. the appeals, and were fareed ta pay far the ﬁ%ivate

tuition costs. Whlle the state éducatlan ﬂegartment dld germit,

farmally sgeclfled, and. hear;ng cfflcers viewed the scthls

K]

33 .



32 -

early educational plans'as inadequate and often awarded
Parénts ﬁhéir request for a private school plaéemaﬁt-

The experiences of this first jea: in theseicammunities
badly colored thE!ViEWé-éf séhcél personnel regérding the
thrust and-iﬂéent of tﬁe appeals procedures. The schacls'
simply felt they were being "ripped off." Some school
districts have refused to pay the costs and are suing or
being sued in court. One must be aware that the Massachusetts
law has a;.antiﬁs;haal bias. For example, parents can appeél
decisions of Eéaring officers directly to the state advisory
commission, but schools cannot. They can éa to court only
xdﬁder the'Admigistrative Procedures Act.. Schools héve -
definitely felt "under the gun"-initrying té respond to the
very detailed maze of procedural reguirements requireﬂ to be ..
in c@mpliaﬁéé-with'the act. The personnel in these more
responsive cammuﬁitiés'rESEBted the sense of distrust and
antagonism tﬁey félt’éas symbolized in the aé%érse decisions
of this first pool of hearings. | |

How do lawyers for parents perceive this process? We

Ainterviewaa fédr*léwyers who had been mgstﬁaétivaly representing
parents. 'Tﬁgy felt thét the gréatest iﬁﬁact on the décisiéns
-came from p%rental testimcny>anﬂ records of the child's
evéluatiens at different stages on the case. Alﬁhcugh the

? attorneys did not feel that they c@ntribﬁtedivery much tcrthe
easé in é SQbstantive way, they aia réc2gnize_the psychalagigél

advantage of their presence. The attorneys séw”thémselyas as
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facilitators, heiping to bring Ddt théirelevant trastimony in
-an Gfﬂérly fashion and aéking the opposing party the.nécgssary
guestions taahcﬁesin on the points Qfgdisagréement between, the
schools and the EarEﬁté. ‘l i
They saw themselves as éf@tect@rs of the parents §gainst
the sometimes ave;whelminq numher=@f.pa:tici§ants_gféught
by the scheais_ The presence of an attérﬁéy fér}thé parents
érevented“pﬁccedural”incursisnségn thesparents":ights and géve
them-the needed confidence and advance,inférmatién abaﬁt the
hearing to make. it possible for them to participate fully .
and in an,érgaﬁiéed manner in a strange anﬁ SGméwhatbfrightening;
- procedure. One attorney commented that he felt his Préséhéé.f
was most necessary when-thé hearing @ffi;er was n@tran aﬁt@fney.
While the att@rné?s agreed that thé due process heéﬁiﬁg
was tﬁe only way to make the ‘schools responsive to the |
.demanas of parents, all uniformly agreed tﬁatﬁits.valué is
enhancéd:by a substantive and active negotiation process,
since this allows the outstanding issues to be élarifiéd and,
most Gfgéni‘resalvedi‘ One attorney has participated in
negctiatiens'in about 40 cases and felt_tha%_campliange was
greatly enhanced in the_négé;iétian in scntrést with the
h%aring process. ‘All the att@ﬁnegs-felﬁ'that the duefprécessg

hearing

S I s e ek o S B o= e W os = | g o E4 2 sz - =
nould be resorted to only after all possibility for

11

[

‘'negotiation had been éghaustéa, One attorney recommended
éhat an agtside person be brought in to "bring the parties

and information together . . . thrash it out freely and
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and openly." 7lhey all felt that negatiati@ns could éfféQ;
tively reduce the number of casas that actually reached’hearing
.and even in cases Whe:e.igsues could not be resolved wit out |
a héaring, the negotiation would help to bring some focus into
the héaring and reduce the number of iséués in :Gnténtign_r

The ‘hearing officer is obviously a critical figure in

this appeals process, once the proceeding is launched. One

of the ambiguities, p=srhaps an eternal one for the complex

considerations at issue in special éiggatigﬁal decisions
is the aefiﬁiti@n of the role of the hearing officer. This.
role is critical in the géndu;t of the hearing and in formulating
the subsequent decision. |
The regulations for Chapter 766 merélyispe;ify that
the state education agency Shalla“dasignatéian imparﬁiai
hearing officer to conduct thé hearing."” This language is
véry similar to thaﬁ contained in 94-142, except the designa-
_tién méy aiéc be mada‘by Fhe local district. In Massachusetts,
no clear standards were énunziated to guide the héafing officers
in'géndﬁcting hearings, in definiﬁgnissuég raleﬁantly addressed |
at a hearing, or the manner in which they should or could caﬁﬁrgl
the hearing safésvté elicit thé relevant facts. They were
left with the broadest possible ;ﬂtéfPreﬁaticn based on pérsanal
-attitudes, individual camgétégce,_and sty%é; o
"~ We h;GEIinterviewéd haarinq-foigers recently to deter- .
mine how they have come to define their responsibilities
- and their role in the conduct of the hEa:ing,V?In édditiéﬂ,

AT
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we sought to discaver‘What kinds of testiménv or avidence
might most convincingly influence hearing mfflcer- how
they éﬁ ider ;,a assess the evaluations anﬂ educat;cnal
plans presented at hearings, what they zaﬁsiﬂar relevant
issues, and p@ss;bly’mast,imp@rtantly,’haﬁ they have come
to define the standard by wgich to judge the educational
plan presented. A summary of the hearingf@ffice:s' responses
"will help convey the pr@bléms}inthent in the role of a
hearing officer. - | .

The interviews were conducted with twelve hearing
officers, all of whom had conducted atiléast four hearings.
Of these, six are permanent staff members, ﬁhile six hgd“

been hired as consultants to help handle the backlog of cases

tHat had been built up ﬂuring the previous twa yeaﬁsi The
A.six permanent hearing officers included two lawyers, two
who had worked in areas of Ehild welfare and family services,
one who had been a school teacher, and one who had begﬁ{a
heaging gfficag for a rent control board.  The ccnsgltanﬁs
weie-al} attorneys. None of the group of hearing affi;ers‘
had been on the staff from the inception of Chapter 766
-hearings. . Théy’all felt stz@ﬂgl§ that éhai; r@le lack?§
definitien, and that:théy had had virﬁually no training in
.assuminglit, .
All the hearing;éffisers=unﬂezstaﬁa Ehebambigugus context -
ﬁiﬁhin which they have been forced to operate, and many have

 felt distinctly uncomfortable. As stated by one: "I was
' |
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of my pants, I had no idea what to do in

iy

flying by the sea

[N

a hearing. I felt very alienated and frightened to have
‘had to decide on the future of a child, when I didn't even -»
know what was going_on."

Msst'@f the hearingw@fficers ﬁgfing their primary
function at a hearing as. that éf fact finder. They'fegl
that they have been mandated to determine simply whethéf or
not the educatiaﬁalkglan praééﬁtgd by the school is adequate.
Challenged to a definition of adequacy, most say that they
would define it as being n@t,ﬁhe best plan, but556$éthing
bétﬁer than average. "We can see this definition being applied
operationally in the‘fallawiﬂg remaﬁks:

is fifst the educational plan, past history

_ and I,will not focus on it. I only focus on
‘thé Educatizzél glan. If the educational plan:;éaks.valiﬁ;
then the pa#eﬁts.hﬁée the'bﬁrdén of proof, if not, the school.
In a siéuati;n where it is close, - -the school haslthe beﬁefit'
of the doubt." | |

From another hearing officer: "If the plan looks good
to me, then ﬁhe caSé is over. My job is to rule Dﬁlthe
,plén!_ I déé't expect thaﬁ any child in gublié schaal can get
“as muéh‘a% he would in private szhécl; so if the parents are '
asking for the beét éossible Pié&éﬁéﬂt;»ﬁﬁﬂ theéséhéal_can
offer SGmgthiﬁg,bthgugh iﬁ.iérnat the best, I will gé-fcr;

“the scheéli“ | -_Q . : ’

Finally, "It is a Quésti@n of luxury versus adequacy,
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luxuryl : If the parents want it, fine;;but it's n@ﬁ'what
the schools are supposed t@fpr@viée uﬁie: 766." |
. This gréﬁp of hearing officers feel their responsibility
'exténdsAna further thar to weigh the evidence presented,
not to probe to bring but anything either party fails to
menticn, no matter how crucial that might be in rendering
a fair ﬂécisiaﬂ. Because thése hearing officers primarily
view their role as a passive one, they feel ﬁhe présencé;af
attorneys ér other representatives for either parents or
T schools benefits the hearings. As-an~§§ample= "I ruie on
‘the evidence I have; I trﬁ'té bring out all the facts, but
I do not feel that I should Ee the one trying to make a case
far the parents. Parénés often fﬁrgé£; They hévé to prove
the plan is inadequate; if they @aﬁit they can't expect ﬁhat
I have the e#pertise to prove that for £hem! A lawyer helps
té_présent.the“caséhcézéisely andrtakes séme of the burden
of cross-erxamination off the hearing officer." Although
this graup;@f hEarin§ officers felt that they sometimes
rake concessions to parents who they feel need to vent emotions,
they do not allow these sentiments to influence their
deéisiansi |
A second, much smallei group of hearing officers
perceifedlthemsé;ﬁes as being ?riﬁarily adf@cates for the
needs Gf thé child; ThEY'inte%preted their role at a hearing_
as éﬁ active, service-oriented role iﬁrwhiéh éhey ;ttemptea

to determine first thé_chila's needs, and from this baseline
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viewed the appropriateness of the educational plan for the
child. This group also felt that an essential 'aspect of their‘
role was to work to re-establish damaged communication
between P;;énts and schools. One of this g:éﬁp”déseﬁibés-
how she seés her role. at a hearing as Eéllaws*’

-"The E%;st thing I almast always dg is to~ send the plan
back to the school. I. tell them I want it glear whlch it
usually is not, more Eénéise, whlch it usually ;s‘nét, and

.the best they can come up with; The family background and
the history of the casé are'impéftantg _Iﬂtrg to listen 7

to the Pargg%é':main concern and then éépa:ate tHeuparéﬁtéI% L
“issues and the educational fésues. Ihe%?l faél ready to be - i

able to depolarize the hearing.

"The key to depolarizing is gettidg'tﬂé school to

. 7 : . . s
c@ngiaer all the issﬁés; all the parents Eancernéi When’

I end a hearing I feel like I have to take evarythlng intc )
account, the kid's history, what éhances he has to succeed

in either placement, how I feel hégggn best be aided, given ;

‘his hzme.situati@n,.fiignqsbhé_hasi échaél,situati@n, and
‘then I tell the éa;ties what my decision wil; be and get
their feedback." o R o
| "This latter graup of héarlng of ficers, in addifién to
-;crgss-exémlnlng the Part;clpants at the hear;ng, sald they SR "‘_:

El

aften make site wvisits to the Echaél, request Part*cular

w1tnesses and documents thay consider relevant tc fgrmulatlng xS
‘ e

,théirfdecisiens, and often talk to thé‘parents at their !
homes. , B ,




mhe contrast betweaﬁ these twm grcups ‘of hearlng
foi:érs 1llugtrates very ﬂlfgérént déflnltlans of tha‘
hearing fo;éérz' rcléi The fir réup modéls their
appraach after. a ;@urtraam pIDSEEﬂlné ln whlgh the guaﬁé
malnly llstens t& the ev*denge presented by the parties ta

the dispute. . In-this model the hgarlng foiéer&assumeséa

ﬂ:\ .

-

passive*rale, and f@rmulatésdhis aecisién on the Easis of

the qual;ty of the prESEﬁtat;an by either 1&% Th;s grcug ’

of hearlng officers c@rrectlv plngclnt “the crltlcal ralg

cﬁ an attorney in helplng present an érganlzed presentat;en
E

becausa thay do nct c@nce1ve thalr role as facll;tatlng the

Présentatlan of all relevant facts. The 5ecena gr@up
:cance;Ves the;r role as one in wh;ch they wcrk with the.
cllents to elicit the perEPEthves and facts in relatian

t@ the child's special needs and reiata_these facts to the
edﬁcatignal program apgrépziaté't§>£he child. The first

ggdup.seeﬁs to judge the merits of the case mainly on the
adequacy af the schaal‘é plan withauﬁ.pr@biﬁg‘aéﬁiveij to

ascertain whether the plan fits the child's needs, or whethér

the 5chac1 can, iﬁ fact, 1mp1ément it. Thié léaveé an

¥

opening fcr school systems to learn té wr;te plans which |
conform with the ragulatlans, but wh;ch bear no necessary
. ’relat;gp to Subsequent ;mplémentatlan. The secgnd gr@up

of hearihg officers 'feel compelled to prabe beyond the

plan iﬁself to the total context 'in which they fe%} appro-

' priateness of the plan should be determined, including
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evaluation of the diagndsis in relatdion to the specified

needs and program ngsted} énd thaﬁéagabilities“gf the
SGhéDllfé ﬁa:rvvaut the plan. | | i

The evolving lelcy of the state buréau c@ncernea with
the appeals prgceduré has been te consider issues brcaéer
to dellver the perDSEd etvices, the graspect of thé kind
of progress.the child ‘can be expected to make ln,the proposed -
program, and_the views'cf'axﬁerts regarding’ the appropriateness
of thé’plan.”‘autrthis requires e;pertisé in special édué |
cational Practiée which is nét readily.apﬁafent'injthe back-
ground and expérienée éfAthé hgaring éfficérs. | ’

Flnally, whlla our own Egta descrlb;ng the 1nterast1ver
»dynamlcs of a hearing are naﬁ yet ava;lable, §%ta fram the
first paét EEBE»year in Pénnsylvanla are ava;lable (Sagtember,
157; Decamber, lS?E 79). The‘aﬁalysas were done f:am |
verbatim transgzlgts @f»thé_héarings, hence ﬁuch of the
real life flavor is not avaiiéﬁlei%zé'

‘In their conclusions (Mitchell, 1975) they indicate

that although the hearings are supposed to be infcrﬁgl;%%a%;

once the procedure is initiatéd,*it was virtually imp@ssible” T
for the hearing to remain inferﬁal_  The structure of the -
hearing designates a hearing officer as "ju@ge}“ permits
F;unsél,'witneasésp and;qréssséxadinatign; all éiemEﬁts. N
of a formal adversarial hea:ihgi Those ﬁha uséd these

12,




of winning their cases. Thus in a multiple regression

iarqeét proportion of the variance associated with parent
winning their appeal wés accounted for by the quality of
the parent presentation (39%). The variable which correlated
most highly with parents' presentation was quality of the

cross-examination (.80). These parents were generally

represénted by a lawyer, presented a large number of exhibits,

]

and had consulted and received evaluations from expert
_ Although the intent of the hearing is to provide an
rinfarmal forum in which parents and schools can discuss

the child before an iméartial hearing officer, the adversarial
hearing structure tended to reward behavior characteristic

of a formal court hearing. The party which maximized the
behavior which characterizes this formal proceeding increased

their chances of winning their case.

Implications

The intent of the due process safeqguards are to ensure

o

hat parents can be informed of, and question the appro-

priateness gf the educational plan proposed by the school.

While the right to notice is certainly being followed, the

universal adaéﬁian of the adversarial hearing model as the
-

primary €éhiclé by which parents may question the appro-

priateness of the proposed plan, ar 1rs not to fulfill

the intent of this safequard, when - .c:wed from the perspective
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Even those parcent: w!. 1o willing to confront the 3choole

have come t~ fesl the cyxtem har been rigged against them.

They recognize that schools have learned to write acceptable

educational plang hLut because the schools are not pressed to
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