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ACCESS TO INFORMATION: SPECIAL STATUS FOR THE PRESS UNDER.THE FOIA?

CBS newsman Daniel Schorr's recent involvement with secret government
informationl has done more than raise again the thorny problems surrounding
"journalism ethics."2 The episode implicatds in extreme fashion the "right
of the public to know," and, more specificially, the right of access to
government records by the public and the press.

These issues have serious constitutional overtones, but, for the moment
at least, the Supreme Court has not completely answered the first amendment
questions. Although the Court has spoken of the right of the public to know
about matters of public concern,3 it has not defined the parameters of that
right. In late May the Court struck down a state statute prohibiting the
advertising of prescription drug prices, and this decision could have an
impact in the "right to know" area.4 The narrower question of access for
the press was resolved -- apparently -- in two 1974 companion cases, Pell
v. Procunier5 and Saxbe v. Washington Post Co.,6 which elaborated upon standards
outlined in the landmark case of Branzburg v. Hayes.7 Stating in all three cases
that newsmen "have no constitutional right of access . . . beyond that afforded
to the general public,"8 the Court for the present has limited any constitutional
right of press access to that of the public at large. Put another way, the first
amendment mandates no special right of press access to information. However, the
Court has merely defined one unknown in terms of another, 10 and, more signifi
cantly, has not yet had to face the situation in which press and public are
completely denied access.11 In Pell and Saxbe, alternative means of access
existed for the press.12

When presented with the more complex case, the Court may well have to
recognize a limited right of special access for the press, on the theory that
while certain settings present administrative problems making general public
access impossible, those difficulties are "insufficient to compel exclusion
of a manageable number of professionals who could disseminate information to
the general public."13 That day has not yet dawned in the Court, and until it
does the press must look elsewhere for special access to government information.
The logical starting point is the federal Freedom of Information Act;14 this
-paper focuses on whether the FOIA can be either interpreted or amended so as
to secure preferential treatment for the press.15

I. ACCESS TO RECORDS -- THE PUBLIC AND THE PRESS

Courts generally have looked unfavorably upon assertions of a special
first amendment right of press access to documents and reports not publicly
available, even though the first amendment encompasses the right to receive
information.16 Both state and federal courts cling to the notion that "the
Constitutional privilege of freedom of the press does not include a right on the
part of the representatives of the press to inspect documents not open to members
of the public generally."17

When nonconstitutional rights of access were asserted by the press, courts
usually found that the newsmen had the special interest or proper purpose required
under the common law or statute.18 Howe access was generally denied where
courts determined that the records sought were not public.19 More recently, of
course, the press has sought and obtained doCuments under federal and state
"freedom of information" acts.2° At least one court faced with a statutory
access claim addressed the issue in constitutional terms, although the first
amendment was not the basis for determining access:
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We are confronted here by alleged improprieties by public officia_
or private citizens paid with public funds, and if these misdeeds
were perpetrated, the public has a right to know about them. While
this case is not, as we have noted, the classic case of prior
restraint, it approaches it.21

Apparently the first reported case of a newspaper claiming a first
amendment right of access was Providence Journal v. McCoy .22 City officials
denied the Journal access to certain tax records, acting under authority of an
ordinance forbidding examination of records without approval of the city council
and a resolution allowing a rival newspaper to view the documents. The federal
district court held that the ordinance and resolution violated the first amend-
ment by preventing publication and denied equal protection by permitting Ticcess
to the public and a rival publication while forbidding access to the Journal.
The First Circuit affiri.ed solely on the equal protection ground.

Eight years later, in 1959, a newsman sought an injunction against
officials of the United States Senate, seeking a court order allowing him to
inspect Senate payroll records and other government financial documents. The
federal court denied his first amendment claim in Trimble v. Johnston,23 stating
that freedom of the press does not include a right of the press to inspect docu-
ments not open to members of the general public.24 In a 1973 case, McMullan v.
Wohlgemuth,L5 the Philadelphia Inquirer requested permission to examine state
welfare department lists of names and a(!dresses of welfare recipients in
Philadelphia and the amount of assistance they received. Permission was denied,
and the paper brought an action on the common law, the state's information
statute,26 and the first amendment. The Supreme Court of Pennsylvania found both
the common law and the statute in applicable and recognized that a first amend-
ment right to gather news exists, although it is not absolute. However, the
Court emphasized that the "right of the press should [not] be given wider
boundaries than that of the public it seeks to inform,"27 and concluded that
the paper's interest in the information was outweighed by the privacy interest
of those receiving welfare.

Thus, when dealing with first amendment claims, courts are fond of
asserting that the right of the press is merely coextensive with that of the
general public and that no special right of access for the press exists. What,
then, is the right of the general public? Courts apparently have been unable
to locate any constitutional right of the public to gather information, if
indeed it exists. However, since the Supreme Court has stated that the right
of the press to gather news is "not without its First Amendment protections"28
and that such a right is not "beyond that afforded to the general public,"29
it follows that at least some sort of public constitutional right exists.30
Moreover, a public right to acquiTe information was at issue in decisions in
which the Court interpreted the first amendment as including a right to receive
information, suggesting that a public right may exist.31 In addition, the Court
has recognized a right to receive information in cases where the source of the
information had no right of expression.32

However, no court on either the federal or state level has explicitly
declared a first amendment public right of access to government records.33
Neither the courts nor Congress has recognized an affirmative constitutional
duty on the part of the government to disclose,34 and Justice Stewart has
stated that: there "is no constitutional right to have access to particular
government information. . . . The Constitution is [not], a Freedom of Information
Act. . e ."35 That is not to say that_ the judiciary has not hinted at the
existence of such a right, as the courts have often spoken of the right of
the public to know about matters of public concern.36 Recent federal district

4



3

court decisions_ involving the press suggest that the public also has a first
amendment right of access.37 Of these cases, the strongest is perhaps Quad City
News Service Inc; v. Jebens,38 in which reporters for an "underground" newspaper
were denied access to police department files, records, and investigative reports.
Regarding the paper's claim under the Iowa freedom of information act,39 the court
made clear that the defendant's practice of making available investigative
records to news media personnel while not permitting access to other citizens
is unsupported by the statute.40 The court echoed that language when considering
the first amendment/equal protection claim, stating that "Quad City is entitled
to the same right of access as other citizens."41 Lewis v. Baxley, 42 a case
involving press access to a state legislature, also recognized a right of public
access, although the court in dictum determined that a special press right, albeit
a limited one, would allow the press access in situations where the public is
excluded.43

On the statutory and common law level, the public fares considerably better,
although the early cases following the English common law rule were adverse to
public access. Under the strict rule, only persons who had a direct interest in
the records were given the right to inspect them, and inspection could be denied
if a court found the public interest would suffer.44 Although subsequently
relaxed somewhat, the rule became the basis for the disclosure provisions of
the federal Administrative Procedure Act of 1946, which provided that only
"properly and directly concerned" persons were entitled to access and that
agency officials could withhold information "requiring secrecy in the public
interest."45 Well before the passage of the Act, a federal court denied a
citizen's common law right of access to government documents."

Under the federal FreedOm-of Information Act,47 "any person" can obtain
nonexempted government records.48 Most state information laws also provide
for access to "any person" or "any citizen," as the common law "standing"
requirements have been largely discarded.49 However, after the federal act
had'been in operation three years, Ralph Nader charged that it had been "forged
into a shield against citizen access" and that the public was neither using the
Act nor benefiting from it.5° Shortly after the Act was passed, Professor
Kenneth Culp Davis predicted that lawyers and their clients would be the Act's
principal beneficiaries.51

Il. THE STATUTORY ISSUE -- CAN THE FOIA BE INTERPRETED OR AMENDED SO AS TO
SECURE SPECIAL TREATMENT FOR THE PRESS?

A. Statutory Interpretation

Ironically, the press has not benefited.greatly from passage of the FOIA.
For example, between July 4, 1967, and July 4, 1971, nearly 255,000 requests
for information were made under the FOIA, but only 90 came from the news media.52
Requests by corporations and private law firms exceeded by threefold the
aggregate of requests from .the news media, public interest groups, and researchers,53
bearing out Professor Davis' prediction noted above.54 He also forecast that the
press, the primary political force behind the Act, would benefit only slightly.55

Disappointment was expressed at 1973 House hearings that the press had not
found the Act more useful, but newsmen claimed that the disclosure'process was
too slow and expensive to meet their needs and deadlines.56 The ephemeral nature
of news precludes a wait of several weeks or months for an administrative decision
regarding release and possibly an ensuing court battle,57 and many news organi
zations cannot afford lengthy litigation. Indeed, it has been estimated that
even the simplest FOIA case involves legal expenses of more than $1000, bringing
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about the distinct possibility that only the most affluent organizations might
decide to challenge the government in court.58 The 1974 amendments to the FOIA
sought to alleviate these problems, as Congress added provisions requiring
agencies to act upon requests for information within ten working days of receipt,59
expediting appeals,6° and allowing courts to assess against the government reason-
able attorney fees and other litigation costs in cases.where "the complainant has
substantially prevailed."61 Despite these changes, which may not be particularly
helpful to the press, another problem remains: even if a request or lawsuit is
successful, the information disclosed is not the exclusive property of the news
organization that brought suit and is available to its competitors.62

The press has brought several successful suits under the Act63 and also
has been able to obtain information under the statute without going to court.64
In addition, three highly-publicized disclosures in 1974 showed that the FOIA can
be effective in terms of unearthing "public interest" information: Atomic Energy
Commission documents, suppressed for ten years, revealing a scientist's opinion
that a major nuclear reactor accident milght kill 45,000 people and create a
disaster area the size of Pennsylvania;6) details of the My Lai massacre released
by the Army; 66 and IRS documents concerning surveillance of "leftist" organiza-
tions.67

The unequivocal language of the FOIA seemingly would preclude interpretation
creating special treatment based upon the status of the person requesting the
information. Section 552(a) (3) provides that upon request agencies "shall make
the records promptly available to any person." Particularly significant is the
fact that this language replaced a provision in the original Administrative
Procedure Act of 1946 that allowed disclosure "to persons properly and directly
concerned."68 The predecessor statute also provided that information "requiring
secrecy in the public interest"_ would be exempt from disclosure and allowed with-
holding of information "held tonfidential for good cause found."69

All parties are equal in satisfying the words "any person," the use of
which apparently precludes any inquiry into the purposes of the particular
party seeking the information.70 The legislative history underscores the notion
that "any person" does in fact mean any person:

S. 1160 would . . . provide a true Federal public records statute
by requiring the availability, to any member of the public, of all
the executive branch records described in its requirements, except
those which are within nine stated exemptions.71

[The Act] eliminates the test of who shall have the right to different
information. For the great majority Zif different records, the public
as a whole has a right to know what the government is doing. There is,
of course, a certain need for confidentiality in some aspects of govern-
ment operations; but outside these limited areas, all citizens have a
right to know.72

The courts have not overlooked this legislative purpose. The Supreme Court has
stated that the purpose of the FOIA is "to open administrative processes to the
scrutiny of the press and the general public."73 And in a widely-cited case,
the District of Columbia Circuit said that by "directing disclosure to any
person, the Act precludes consideration of-the interest of the party seeking
relief."74 Perhaps the strongest Language appears'in two footnotes in Hawkes
v. IRS,75 a 1972 Sixth Circuit decision:

Access to material under the Freedom of Information Act is not limited
to those with a particular reasOn for seeking disclosure. Instead the
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material is available to "any person." [citation omitted]. Thus though
the practical utility of. the information to Hawkes may have diminished
significantly . . . , he still retains the same right to seek the desired
information as that possessed by any other person under the terms of the
statute.76

Such exemptions as are allowed in the Act are based on the nature of the
material sought--not on the identity or status of the seeker.77

However, at least one case suggests that courts may be willing to con-
sider the status of the person seeking the information. In Wine Hobby USA Inc.
v. IRS,78 a corporation engaged in the business of manufacturing and distributing
amateur winemaking equipment and supplies sought the names and addresses of all
persons in the Mid-Atlantic region who had registered with the United States Bureau
of Alcohol, Tobacco and Firearms to produce wine for family use. These amateur
winemakers are required to file a form with the Bureau in order to claim exception
from various federal permit, bonding and tax requirements.79 Wine Hobby admittedly
wanted the names and addresses of registrants to enable the company "to forward
catalogues and other announcements to these persons regarding equipment and
supplies that [the company] offers for sale."80

The district court -eluctantly concluded that despite the potential for
abuse, the names and addresses were required to be disclosed, stating that "we
are precluded from considering the needs of the party seeking relief. The fact
that the plaintiff is motivated by personal economic gain in the promotion of
its product is considered by the court to be of no significance and we are pre-
cluded from its consideration."81 The court added that access to material under
the FOIA is not limited to those persons with particular reason for seeking
disclosure.82

The Third Circuit reversed, determining that exemption 6 of the Act 83--
the "clearly unwarranted invasion of personal privacy" exemption--necessarily
requires the court to balance a public interest purpose for disclosure of per-
sonal information against the potential invasion of individual privacy. 84 In
striking such a balance in favor of nondisclosure of the names and addresses,
the court noted that "the sole purpose for which Wine Hobby has stipulated that
it seeks the information is for private commercial explitation."85 The court
added:

Wine Hobby advanced no direct or indirect public interest purpose in
disclosure of these lists and indeed, we can conceive of none. The
disclosure of names of potential customers for commercial business
is wholly unrelated to the purposes behind the Freedom of Information
Act. . . .86

The court, then, ignored the "any person" provision and reverted to the pre-FOIA
"public interest" test, at least in the context of determining whether disclosure
would constitute a clearly unwarranted invasion of personal privacy under exemption
6. This approach was first formulated in Cetman v. NLRB87 and has been generally
followed; a head count among the circuits puts the balancing formula in the
favored position by a 3-1 margin,88 which suggests that the press might make
use of such analysis when agencies seek to withhold information under
exemption 6. [The Supreme Court has recent-1.y approved the balancing formula
in exemption 6 cases. See Department of the Air Force v. Rose, 44 U.S.L.C:. 4503
(April 21, 1976).]

A recent non-FOIA case indicates that. the press might be more successful
than a purely commercial enterprise. (Of coGrse, the news media--with the exception
of public broadcasting--are also commercial c-mcerns, but their activities are
constitutionally protected.89) In United States v. Mitche11,90 television and radio
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newsmen requested copies of former President Nixon's White House tapes, which
were played to the jury in the criminal Watergate case. The court, over Nixon's
objection, held that the tapes would be available to the news media for copying,
but emphasized that safeguards were in order: "It is a prerequisite to any
[recording] plan that commercialization of the tapes or any undignified use of
the material be minimized."91

Thus, when the press brings suit to force disclosure after an agency has
withheld information on the basis of exemption 6, the press might be able to make
a successful public interest argument under the balancing formula outlined above.
Under the Mitchell court's reasoning, the press apparently is imbued with con-
siderably more "public interest" than a corporation engaged in "commercYal
exploitation." However, there is a corresponding increase in the privacy interest
on the other side of the balancing equation when the press replaces the corpora-
tion. In Wine Hobby the court couched the privacy interest primarily in terms of
the registrants' receipt of unsolicited mail.92 The court also noted other con-
sequences that would flow from the release of names and addresses, such as dis-
closure of information regarding personal activities within the home (i.e., wine
making) and facts about the family status of the registrant.93 It seems rather
obvious that such disclosure would have even more serious consequences in terms
of invasion of privacy in cases where the press sought and obtained information,
since the news media have the capacity for rapid dissemination of information.
For example, the Associated Press could transmit a person's name and background
across the country in a matter of minutes. Is this not a greater invasion of
privacy than a person's receipt of unsolicited mail at home? On the other hand,
the publication of one's name might be less of an invasion than the active
solicitation of one's dollar by a commercial concern.

Courts have not been helpful in defining what constitutes a "clearly
unwarranted invasion of personal privacy" under exemption 6.94 But the balancing
test adopted by the courts in such cases as Getman and Wine Hobby suggests
that the status of the person seeking the information is in large part deter-
minative of whether the invasion is unwarranted. For example, the Wine Hobby
court found that disclosure for "commerical exploitation' was an unwarranted
invasion and therefore does not fall within the exemption. In Jther words, any
invasion of privacy would be outweighed in the balancing formula, as disclosure
would not conotitute a "clearly unwarranted" invasion of privacy.

The Second Circuit in the Rose cage adopted a similar balancing formula;
but considered the public interest in obtaining the information rather than
the status of the person seeking it or the purposes for which he intended to
utilize it.95 The variation seemingly makes little difference in determining
whether the invasion of privacy is warranted or unwarranted, insofar as the
press is concerned. For example, under the Cetman/Wine Hobby analysis, the press
could argye that its purpose in seeking the information was a noble one inform-
ing the public. Under the Rose test, the press could claim that release of the
information being sought would be in the public interest. In eit:lar case, the
press' argument would be that disclosure would not constitute an un4arranted
invasion.

One court has rejected a balancing approach, constrl,Ln:, the FOIA to
prevent any inpiry into the purpose asserted by an individul plaintiff. In
Robles v. EPA,6 the Fourth Circuit held in favor of the plaintiffs, who were
seeking disclosure by the EPA of results of a survey of homes and public
buildings tested Cor radioactive emissions, including the names and addresses
of the occupants. Quoting Professor Davis, the court stated that the interests
of the requestors and the need of the public to be informed have nothing to do
with the personal privacy involved.97 The Robles test, which involves only a
determination of whether the privacy invasion is "clearly unwarranted" and not
a consideration of status, purpose, or public interest, is less favorable to
special press treatment, but it is clearly the minority view among the circuits,
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and post-Robles.decisions have adhered to the balancing approach." [Moreover, the
Supreme Court affirmed the Second Circuit's decisioh in Rose, utilizing a balancing
approach.99]

The press also migat claim special treatment uneer exemption 4 of the FOIA
by utilizing the type of analysis described above in connection with exemption 6.
Exemption 4 excludes from disclosure "trade secrets and commercial or financial
information obtained from a person and privileged or confidential. H100 The courts
have consistently held that the exemption does not apply to information which
does not satisfy all the requirements stated in the statute.101 Thus, trade secrets
are clearly exempt, as is commercial or financial information which is obtained
from a person and privileged or confidential. Unfortunately, neither the statute
itself nor the Senate and House reports102 clearly define "privileged or confi-
dential." Although litigation has not required the courts to define "privileged,"
the recurrent problem of defining "confidential" has proved troublesome.

Early decisions adopted a broad definition of "confidential," including
within its scope any material for which the informant had requested or the agency
had offered confidentiality .103 Subsequent District of Columbia Circuit cases held
that the information was confidential if it was of a type which would "customarily
not be re!eased to the public by.the informant. u104 Formulating a different stan-
dard in National Parks & Conservation Ass'n v. Morton,105 the District of Columbia
Circuit held that information is confidential for purposes of exemption 4 only if
disclosure would either "impair the CoVeTnment's ability to obtain necessary
information in the future" or "cause substantial harm to the competitive position
of the person from whom Lhe information was obtained. 106 This formulation is
clearly superior to the earlier efforts, under which information necessary to the
public interest or press studies of agency dealings with private businesses might
be withheld, even if no adverse consequences of disclosure could be shown.1°7 Under
the National Parks test, disclosure is apparently necessary in situations in which
agencies can require the submission of customarily private business information
that would not cause competitive harm if released--such as when the data comes
from federally regulated monopolies.'" It seems that a considerable amount of
information could be withheld, however, because customary business confidentiality
is often based on dangers of competitive harm that would attend disclosure. Even
where no competitive harm is likely, the release of such information would inhibit
businesses from providing the data voluntarily .109 Subsequent cases have adhered
to the National Parks test, and the District of Columbia Circuit has addd n
helpful clarification: a promise of confidentiality in and of itself wiLl not
defeat the right of disclosure under the FOIA. Thus, if the National Parks test
is not met, the material must be disclosed on request even if it were submitted
in confidence.110

The press can make two different arguments regarding information supposedly
exempt under exemption 4. The first is that the information is required to be
submitted to the government and is not of such a nature as to be harmful to the
business' competitive position. In such a case, the material would be disclosable
because there would be no danger,of competitive harm and no danger that the
business would be inhibited from providing the information, since the information
was not submitted voluntarily. That the information was furnished in confidence
is immaterial. However, the press alone would not be the sole beneficiary of such
analysis--the status of the requestor and his purposes would be irrelevant.

The second argument speaks to special treatment for the press. Even if there
is potential for competitive harm, the press should be able to obtain the informa-
zion because it will not utilize the data in such a way as to gain competitive
advantage over the company that submitted the information. For example, assume
that a competitor and a newspaper are seeking the same information under the FOIA,
and the government Withholds disclosure under exemption 4. Assuming that the in-
formation is required to be.submitted to the government (so as to avoid the
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possibility that disclo3ure to anyone might dissuade the busr:ness from furnishing
the data), the press could argue that its use of the information wotCd not result
in_competitive harm because it would use the material in a general lashion. A com-
petitor, on the other hand, would carefully analyze the information in order to
find out as much as possible about its business adversary ;111 In short, Cr,.! press
could claim that disclosure to the news Media would not cause harm to one's
competitive position, while disclosure to a competitor would bring abe.it such
a result.112

In addition, the press could ake the position that "confidential" under
exemption 4 is roughly tile same as "persona:1 privacy" under exemption 6. Although
this argument apparently has not been made n reported it seems plausible
since the interests.being protected by each exemption cdmilar. If similar
analysis is us,A, the courts would balance the interests of the busiaess in
keeping the r.aterial confidential with the interests of the requestor in obtain-
ing the dr.La. 113. Again, the status of the requestor would become relevant to such
b!IL:mcing, and the preSs would rely on its role as a "public interest" institution.

A provision added to the FOIA in 1974 lends some support to a theory that
the press might be accorded special treatment under the Act. Section 552(a)(4)(A)
requires each agency to promulgate a uniform schedule of "reasonable" fees limited
to the direct cost of document search and duplication. It is a?.so provided that
"[d]ocuments shall be furnished without charge where the agency determines that
waiver or reduction of the fee is in the public interest because furnishing the
information can be considered as primarily benefiting the general public."

This fee waiver provision is sigaificant, particularly in terms of the cost
problems noted previously. The Administrative Conference of the United States
conducted a atudy on agency implementation of the FOIA and found that copying
uharges ran from five cents a page at the Department of Agriculture to one dollar
a page at the Selective Service System, while clerical search charges varied from
three dollars an hour at the Veterans' Administration to seven dollars an hour at
the Renegotiation Board. 114 And, of course, there are the "horror stories" -- the
Department of Agriculture presenting one requestor an $85,000 bill, the Food and
Drug Administration requiring payment of $20,000 for a preliminary search without
even knowii:g which documents existed.115 Moreover, there were complaints from
citizens who had been charged search fees and photocopying costs for information
that an agency made freely available to its "regular" clients. 116

The fee waiver/reduction provisipn was not contained in the original House
version of the bill, but was a Senate creation. The Senate bill contained other
provisions as well: the director' of th.! Office of Management and Budget was to
promulgate uniform fee schedules, and no fees would ordinarily be charged if the
person requesting the records were indigent, if such fees were less than three
dollars, if the records were not located bx-the agency, or if the records were
determined to be exempt from disclosure.11' The,Npnference committee substitute
dropped these provisions, although it retained the discretionary "public interest"
waiver authority. The conference report stated:

By eliminating the list of specific categories, the conferees do not
intend to imply that agencies should actually charge fees in these
categories. Rather, they felt such matters are properly the subject
for individual agency determination. . . . The conferees intend that
fees should not be used for the purpose of discouraging requests for
information or as obstacles to disclosure of requested information.118

In general, the legislative history indicates that the major concern of the
Congress was that "exaggerated search charges and extravagant charges for legal
time can provide effective obstacles to public access to government information."119
The cost factor seemed to be foremost in Congress' mind, as also reflected in
the provisions regarding court costs and attorney fees.120 There is no hint
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in the legislative history that the fee waiver provision was designed primarily
for the press' benefit; indeed, the Senate version of the bill specifically pro-
vided for waiver in the case of indigents. While Senate debate reveals that the
needs Jf the press were expressly considered in relation to provisions expediting
the handling of requests for information ,121 ther,: is no mention of the press in
discussion of the fee waiver subsectior- Congress clearly intended the "public
interest" standard to be liberally cc:Lstrued ,122 but there is no indication that
"public interest" means "press"---the term could just as easily refer to. public
intere!st research groups, for exrmple.123 Moreover, the term "public interest"
may merely refer tb categories o: records rather than to the status of the person
or group seeking the records. Although no cases have yet arisen under the fee
waiver provision, the District of Cclumbia Circuit'has discussed "public interest"
in terms of categories of records:

[The FOIA] sets up workable standards for the categories of records
which may be exempt from public disclosure, replacing the phrases
II good cause found" [and] "in the public interest". . . with specific
definitions of information which may be withheld.124

Thus, an argument that the fee waiver provision mandates special treatment
for the press is somewhat spurious, although it is clear that the press may indeed
benefit from the provision. In fact, an argument can be made that the press always,
by definition, meers thki "public interest" requirement and is thus always entitled
to a fee waiver. Th.i.s, however, is not to say that the fee waiver provision singles
out the press for speci4,1 treatment , as other groups--such as indigents, researchers,
and public interest organizations--also appear to qualify for fee waiver or reduction.

It seems clear from the foregoing that courts would be hard-pressed to
interpret the FOIA so as to provide preferential treatment for the press, except
perhaps in the exemption 6 context. In that area alone, the courts have looked to
the status of the requestor and his purposes, despite the Act's language that
disclosable information shall be available to "any person." As the Sixth Circuit
has stated in another context, the FOIA "conveys no discretionary power to vary
the standards established in the law itself."125 However, as illustrated by the
exemption 6 situation, possibilities do exist for statutory interpretation favor-
able to a special press privilege.

B. Possible Amendment

As a practical political matter, the press may have a difficult time per-
suading Congress to amend the FOIA so soGn after the 1974 amendments. As the
legislative history of those amendments makes clear, Congress was well aware of
the problems faced by the press under the Act ,126 and apparently no consideration
was given to creating a special privilege for the news media.

Any change in the FOIA to facilitate press access seemingly woilld focus upon
the "any person" provision in section 552(a) (3), perhaps.creating special rights
of access for the news media in particular contexts. Two problems come immediately
to mind: is such a scheme constitutional, and does it create insurmountable prob-
lems in determining who qualifies as "press" for purposes of the special access?
Before these questions are considered, state information acts are examined for
any light-shedding experience with such a classification scheme.

Apparently only one state--New York--haS seen fit to darve out a special
status for the news media. The New York information statute127 expressly provides
that names, addresses, titles, and salaries of agency employees (except those of
law enforcement personnel) shall be made available to "bona fide members of the

u128news media upon written request. In addition, the Act further distinguishes
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among persons requesting information by distinguishing among the purposes for which
the information is sought. Section 88-3(d) prevents the "sale or release of names
or addresses in the possession of any agency or municipality if such lists would
be used for private., commercial, or fund-raising purposes."129 This latter pro-
vision is not unique, however, as a similar requirement is embodied in Pennsylvania's
welfare code, which provides that names and addresses of welfare recipients cannot
be released if the information is to be used for commercial or pclitical purposes.130

Most state information acts provide for access by "any per5on, 131 ',any
citizen, "1132 o "any citizen of the state."133 Moreover, this issue of eligibility
to obtain access to information apparently is conLroversial. For example, arguments
to limit provisions of the Texas Open Records Act.L34 to those who could certify
that they would use the information only for noncommercial purposes occupied a
great deal of legislative debate. This attempt failed, as did an effort to limit
access to Texas residents.135 The issue of who is entitled to access has arisen
in two Texas cases, one involving a commercial firm, the other a newspa2er. In
Texas Industrial Accident Board v. Industrial Foundation of the South,1-56 the Texas
Court of Civil Appeals did not decide whether the legislature intended to make
claims of injured workmen filed with the accident board available for "commercial
exploitation" by a private corporation. Houston Chronicle r,blishing Co. v. City
of Houston137 involved a recp.ast by th,, Chronicle for portions of police offense
reports not disclosed to the press, arguir,L; a statulory and constitutional right
of access. The Court of Civil Appeals ruled that portions of the records were
available under the state open records act, but also held that certain information
contained in those reports must be disclosed under the first amendment. In con-
struing the statute, the court made no distinction between the press and the
general public, and noted in its discussion of the constitutional issue that
"whatever we hold to be available to the press must also be available to the
public." The Texas Attorney General, who plays a major role in interpreting
the Act, has ruled that "the Open Records Act is a general public disclosure
statute giving any person access to governmental records without reference to
his particular circumstances, motive or need."138

yirginia once had the most unusual eligibility provision. Its original
information statute allowed inspection and copying of records by any Virginia
citizen "having a personal or legal interest" in the records and by "representa-
tives of newspapers published in this State, and representatives of radio and
television stations located in this State."139 Subsequent amendments14° revamped
the statute, which presently allows access to any citizen of the state and
representatives of newspapers and magazines with a circulation in the state and
representatives of radio and television stations broadcasting in or into the
state.141

No cases providing interpretation arose under the original Virginia statute,
and New York courts have not had occasion to interpret the press access portion
of that state's statute.142 However, the Committee on Public Access to Records,
created pursuant to section 88-9(a) of the New York act, has rejected any con-
cept of preferred treatment:

RESOLVED, That information accessible under the Freedom of Information
,,-Law shall be made equally accessible to any person, without regard to

status or interest.143

The significance of this resolution is unclear; the act only empowers the
Commission to issue guidelines, advisory opinions, and regulations.144

State experiences therefore, provide little help regarding special treat-
ment for the press under open records statutes. However, it should be noted that
apparently only New York creates such a statutory privilege for the news media,
and that only in a narrow area. The New York stati.te also includes use of names
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and addresses for "private, commercial or fund-raising purposes" within its
definition of "unwarranted invasion of personal privacy. n145 Apparently release
of information to the press would not constitute such an invasion. However, in
a Pennsylvania case arising under a similar statutory provision, the state
supreme court refused access to the press. 146

1. Constitutionality

Of cours.--, if a first amendment right of special press access is found to
exist, special treatment for the press under the FOIA would be constitutionally
mandated. In the absence of such a right, the question becomes whether a statutory
privilege would be constitutional. Since the Supreme Court has intimated that the
constitutional right of the press is coextensive with that of the public, the issue
is whether it is constitutionally permissible to grant access to the press whiie
excluding the public. As noted previously, the Court, by equating the press' right
of access with a public right, has defined one unknown in terms of another.147 The
boundaries of the public right to information have remained largely undefined,
making the scope of the press' right equally unclear.

If the public's right is precisely the same as the press' right, it could
be argued that special statutory treatment for the press would be a violation
of equal protection, at least so far as state acts are concerned. On the federal
level, the equal protection clause of the fourteenth amendment is inapplicable,
as it is directed solely at the states. The fifth amendment, which is applicable
to the federal government, does not contain an equal protection clause, although,
of course, it does contain a due process clause. The Supreme Court has faced this
problem before, most recently in the context of sex discrimination. In
Weinberger v. Wiesenfeld148 the Court said:

This Court's approach to Fifth Amendment equal protection has
always been precisely the same as to equal protection claims
under the Fourteenth Amendment.149

The most frequently cited language comes from Bolling v. Sharpe,150 a companion
case to the landmark Brown v. Board of Education.151 In Bolling Chief Justice
Warren wrote:

[T]he concepts of equal protection and due process, both stemming from
our American ideal of fairness, are not mutually exclusive. The "equal
protection of the laws" is a more explicit safeguard of prohibited un-
fairness than "due process of law," and therefore, we do not imply that
the two are always interchangeable phrases. But, as this Court has recog-
nized, discrimination may be so unjustifiable as to be violative of di
process.152

Thus, in cases involving the federal government rather than a state, the courts
have applied equal protection criteria.153 The question then becomes: which equal
protection test is applicable?

Under the so-called "traditional equal protection" analysis, courts will
uphold a law distinguishing between classes or groups if there is any reason or
rational basis for the law and its distinctions.1)4 However, where the classifi-
cation touches upon a fundamental right, its constitutionality must be judged
by a more strict standard -- whether it promotes a compelling state interest.L)5
When first amendment interests are implicated, courts will employ an active
standard of review in scrutinizing the classification scheme.156

If the public has a cognizable First amendment .right of information
gathering, it is arguable that an amendment to the FOTA creating special acccss
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for the press must meet the "compelling interest" test. Consider, for example,
the situation in which a private corporation seeks information that is disclos-
able to the press becaue of such a "special 'press access" amendment but is not
available to any other requestor. The corporation would argue that the "com-
pelling" standard should be applied because the public's first amendment access
right is implicated. And while any number of "rational" justifications could be
offered under the "rational basis" test,157 it is doubtful that any of these
rationales rise to the level uf "compelling." In cases dealing with the press'
right, the "compelling interest" standard has proved difficult to meet.1)8
Indeed, the test is virtually insurmountable no matter what the context in
.which it is applied.159 Moreover, numerous arguments that no special right should
Tlow to the press constitute an additional barrier. For example, one writer has
argued that a special press privilege would create an unjustified risk of in-
hibition of information flow resulting from disclosure only to a select group. 160
It also has been contended that the press has no special sophistication to deter-
mine which materials should be "passed on" to the general public and that a
special press right could induce the press to assume an undesirable self-
censorship role which runs counter to the objective of achieving a free flow
of information.161 Using such an approach, any statute creating special access .

for the press would seemingly fall under the "compelling interest" criterion; the
argument, however, seems seriously flawed.

First, the compelling interest stancd is generally applied drily in
situations in which a statute impinges on fundamental rights.162 In the case
of a special right of press access, there is no impingement whatsoever on the
constitutional access right of the public, whatever that right may be. In other
words, statutory creation of special access for the press does not eliminate
the public's constitutional right of access; enhancement of the press' right
does not impinge upon the public's right. Consider these three situations:

(1) The ZOIA is amended to require agencies to respond to press inquiries
within 24 hours, while retaining the present 10-day period for all other
requestors;

(2) The FOIA is amended to allow certain confidential material to be dis-
closed to the press but not to the general public;

(3) Congress establishes special press galleries equipped with telephones,
typewriters, and the like.

Of course, with regard to the third situation--which already exists--no one
has seriously argued an equal protection yiolation. Even though grenter'access is
created for the press, the public is not denied its constitutional right of access.
The same is true for the other situations; in the first, the public still has
access to the information, and in the second, the public had no right to the
material under its constitutional right of access.

Looking at the problem from a slightly different angle, ic is clear that
any special press access granted by statute merely goes beyond the minimum right
of access required by the first amendment. According to Branzburg, Pell, and Saxbe,
the constitutional rights of access of the press and public are the same; an
amended FOIA would go beyond this minimum and establish greater access for the
press. The Supreme Court has, in other contexts, held that legislation extending
constitutional rights involves no equal protection problem. In Kaizenbach v.
4organ163 che Court upheld a portion of the Voting-Rights Act of 1965 that pro-
vided that no person who has successfully completed the sixth grade in an American
school in which the predominant language is other than English shall be disquali-
fied from voting under any literacy test. 164 The statute was upheld even though
it singled out a specific group--Puerto Ricans in New York--for special treat-
ment. Voting rights were again at issue in McDonald v Board of Election, 165

in

which unsentenced jail inmates challenged the constitutionality of Illinois'
failure to include them in a class entitled to vote absentee. Findipg no equal
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protection violation, the Court said: "That Illinois has not gone further, as
perhaps it might, should not render void its remedial legislation, which need
not . . . 'strike at all evils at the same time. 11,166 Under such an approach it
seems clear that an amendment to the FOIA creating a special access for the press
would clearly pass equal protection muster. Even if the Katzenbach/McDonald
analysis is not utilized, it seems certain that an amendment would withstand the
"rational basis" test,167 as the "compelling interest" test is inapplicable. Of
course, the equal protection problem vanishes if the press has a constitutional
right separate and apart from that of the public, or if the press and the public
have no right at al1.168 If the latter is the case, a special press statutory
privilege would be subject to the "rational basis" test and would undoubtedly
pass with flying colors.

2. What is "The Press"?

Assuming that a statutory press privilege could be constitutionally created,
a fundamental difficulty would arise: defining "press" in order to determine who
qualifies for the privilege. (Of course, the same difficulty arises if a consti-
tutional right of special press access exists.) Concomitant with the definitional
problem is the potential danger of discrimination against certain kinds of media
organizations and reporters, most notably the less conventional segments of the
press.

As Professor Vince Blasi has demonstrated, the danger is very real in re-
gard to state shield laws, which are fraught with similar definitional hazards.169
Shield laws often have been interpreted strictly as courts have denied protection
to journalists. For example, in 1964 a federal court construed the California
newsman's privilege statute to requrie a magazine reporter toreveal his sources
during the course of a libel suit. The statute extended the shield's protection
only to persons employed by or connected with newspapers, press associations, wire
services, radio stations or television stations. Since neither "magazine" nor
"periodical" appeared in the statute, the reporter was required to reveal his
confidential source.17° The case of Earl Caldwell, the newspaper reporter whose
first amendment claim to source confidentiality was rejected in Branzburg, also
is illustrative. The district court held that the first amendment afforded Cald-
well a privilege to refuse disclosure of confidential information until the govern-
ment made a showing of a "compelling and overriding national interest" in the
testimony .171 Shortly thereafter, the same district judge found such an "over-
riding national interest" in the testimony of two reporters for the newspaper
Black Panther on the basis of broad allegations seemi:Gly no different from those
which were held insufficient to justify compelling the testimony of Caldwell, who
works for the New York Times.171

Despite these problems, half the states have adopted shield laws, and a
uniform state act has been drafted, reflecting perhaps recognition of the notion
that source confidentiality is worth protecting, definitional difficulties to
the contrary. Further, it is suggested that even if the danger of discriminatory
administration of a defintional statute is pervasive, the situation under which
such'a statute would be far superior to"the inequality and unfairness that now
characterizes the scramble for news."173 The same could be said in regard to
defining "press" for access purposes, since, as a practical matter, "the govern-
ment is already defining the categories of newsmen eligible for police press
passes, admission to legislative galleries, and access to certain official docu-
ments."174 For example, reporters for the Los Angeles Free Press, a less-than-
conventional newspaper, were denied press passes by the police and sheriff's
departments on the ground that the Free Press did not report fire and police
news, instead printing articles focusing "largely on sociological considerations."
A California court rejected the paper's claim that it had been denied equal
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protection.175
It seems, therefore, that any definitional problems presented by a statute

creating preferential press access would be no more overwhelming than those pre-
sently existing in terms of shield laws or accreditation of newsmen. In addition,
significant privileges are created for the press in other areas, such as the
cheaper second class postage rate176 and state statutes requiring certain notices
to be printed in "legal" newspapers.177 AnY disadvantage that may result because
of the access privilege--whether it be statutory or constitutional--must be
measured against the obvious advantages that the privilege would foster, both
in terms of the press and society ac t whole.178

3. Suggested Amendments

There appear to be two alternative routes regarding amendment of the FOIA
so as to afford the press preferential treatment. The first, and most obvious,
would be to eliminate the term "any persr" from the.Acr, replacing it where
appropriate with two broad categories: "members pf the public" and "members of
the press." The second alternative, more subtle than the first, would involve
leaving intact the "any person" language and creating special provisions which
would apply only to the press--for example, "agencies shall respond to all
requests for information made by members of the press within 24 hours." The
second method seemS preferable, if only because it is the less overt of the two.
This factor is significant because the legislative history of the FOIA indicates
that Congress was strongly committed to the notion that information-should be
available to "any person."179 It seems that amendments carving out small "ex-
ceptions" favoring the news media would be more likely to pass Congress than
would amendments chopping away at.the "any person" language and creating various
categories of persons entitled to disclosure.

Five amendments, all based on issUes dealt with previously in this paper,
would be of benefit to the press. The first two involve the cost factor, as ex-
penses incurred in obtaining government information have inhibited the press'
utilization of the Act; the third involves the time factor, an area of obvious
importance to the deadline-conscious news media; and the final two concern
exemptions to the Act and would allow material falling within these exemptions
to be released to the press.180

(1) Fee Waiver.. Section 552(a)(4)(A) provides that agencies may, at their
discretion, furnish documents without charge or at a reduced charge "where the
agency determines that waiver or reduction of the Ece is in the public interest
because furnishing the information can be considered as primarily benefiting the
general public." A more helpful provision for the news media would make fee
waiver mandatory when the requestor is a member of the.p.ress; in fact, it might
be made mandatory in other contexts as well, such as W40.kthe requestor is a
member of a public interest research group. One sentence would make the change:
"As release of information to fhe press is in the publiu-interest, agencies shall
furnish documents without charge to the news media."

(2) Litigation Costs. Section 552(a)(4)(E) the FOIA gives the federal
courts diScretion to assess against the government reasonable attorney fees and
other litigation costs in cases "in which the complainant has substantially pre-
vailed." A provision making such awards mandatory in cases in which the press
has prevailed would perhaps encourage the news media to make greater use of the
Act, and, on the other side of the fence, might make agencies more responsive to
press requests for information. If the agency has to pick up the litigation tab
from its own budget, it may be hesitant about withholding borderline information
and forcing the press to challenge its action in courL. Suggested addition to the
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section: "Provided, in cases in which the press has substantially prevailed, the
court shall assess such litigation costs against the government agency that
initially refused to discic3e the information."

(3) Time Factor. Section 552(a)(6)(A) of the Act requires each agency to
act on requests for informion within ten working days and to rule on appeals
from initial adverse deterninations within 20 working days. In cases of judicial
review, section 552(a)(4)(C) calls for expediting FOIA cases. This is all well and
good, Lat the press benel'its little when agencies can stall for 30 working days
after recr;..pt of a request for information and then force the matter into the
courts, where a final inswer may not come for two or three years. While there is
little that can be done to speed up the judicial process, the time period for
agency response can; be shortened when requests by the news media are involved.
Further, the suggeJ-ed amendment concerning litigation costs might deter the
agencies from withholding certain material and necessitating a court fight.

Revising section 552(a)(6)(A) to require the agencies to respond to press
requests within 24 hours and to limit appeal time to five days would greatly
benefit the press. Such deadlines would not prove onerous for the agencies.
Former Federal Energy Office Administrator William Simon once told journalists
that:

Within 24 hours of our receiving your requests for information, ae will
issue an acknowledgment, or grant the request. Within ten working days,
I personally guarantee that you will get the information you seek, or
have the opportunity to appeal. Appeals will be ruled upon within no
more than ten days.181

And while Simon's time periods do not correspond exactly to those of the suggested
amendment, they are considerably tougher than those in the present Act. As
Senator Kennedy noted during consideration of the 1974 amendments, the FEO receives
"an extraordinary number of inquiries, ,,182 a fact that suggests other agencies
would not be burdened by stricter deadlines. The suggested amendment would add
subsection (iii) to section 552(a)(6)(A): "determine within 24 hours of receipt
of a request fOr information by the press whether to comply with such a request,
and make g determination with respect to any appeal within five working days
after the receipt of such appeal."

(4) Exemption (4). Section 552(b) (4) of the FOIA exempts from disclosure
"trade secrets and commercial or financial information obtained from a person and
privileged or confidential." The problem has been the meaning of confidential,
and the present test is that the information is confidential only if disclosure
would either "impair the Government's ability to obtain necessary information in
the future" or" cause substantial harm to the competitive position of the person
from whom the information was obtained."183 An amendment to the statute adopting
this test would benefit the press, so long as it made clear that disclosure to
the press is allowable if such disclosure would not impair the government's
ability to obtain the information. Such an amendment would recognize that there
is a major difference in releasing specific, detailed information to a firm's
competitor and in disclosing more general data to the press for purposes of in-
forming the public. Thus, if the information is required by statute to be sub-
mitted to the government, it would be disclosable to the press, although perhaps
in a more generalized form, and perhaps with certain identifying details.deleted.

The problems in drafting such an amendment are considerable. Perhaps a

statement of the above-quoted test would be required, followed by: "Disclosure to
the press is required if the release of such inforMation would not preclude the
government from obtaining_such information in the future."
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(5) Exemption (6). Section 552(b) (6) of the Act exempts from disclosure
"personnel and medical files and similar files the disclosure of which,would con-
stitute a clearly unwarranted invasion of personal privacy." The language itself
suggests that warranted invasions are permissible, as are invasions that are not
clearly unwarranted. One could argue that disclosure to the press is almost always
warranted because of the "watchdog" function of the news media. The amendment
suggested below would define "clearly unwarranted invasion" so as to allow
disclosure to the press and deny it to requestors who seek to utilize the
information for commerCial purposes. This is similar to the approach taken by
the New York statnte.184 Of course, even disclosure to the press at times might
constitute an unwarranted invasion, so a provision should be made for a judicial
balancing of interests involved.185

The suggested amendment, to be added after the existing language: "In general,
disclosure of such information to the press shall not constitute an unwarranted
invasion of personal privacy; however, the privacy interests of the individual(s)
involved must be balanced with the public interest in disclosing the information,
with the presumption in favor of disclosure to the press. Disclosure of such in-
formation for private, commercial or fund-raising purposes is specifically for-
bidden."

An alternative version of such an amendment might differentiate between
I/

medical and personnel files" and "similar files," which the Supreme Court
construed as the same in the Rose case.

III CONCLUSION

Interpretation of the FOIA in such a manner as to create special treatment
for the press Seems unlikely. MOreover, definitive interpretations of certain
sections of the Act are lacking, although the Supreme Court has recently provided
some guidance in regard to exemption 6.186 Amendment of the FOIA to create pre-
ferential press treatment also seems unlikely, since the Act was overhauled con-
siderably. in 1974. Indeed, many of the changes suggested in this paper would
involve alteration of sections that were added or modified by the 1974 amend-
ments.187

The press' greatest hope lies with the first amendment and the Supreme Court.
It is safe to say that constitutional recognition of a right of special press
aeeess is preferable to creation of a statutory privilege -- what the Congress
gieth, the Congress can taketh away. Although, the 'Court has not spoken favorably
of a right of special press Lccess, 188 it is clear that the Court has not yet
faced a situation in which both the public and the press are excluded from
particular government information. Presented.with such a case, one in which
there are no alternative avenues of access, the Court will have to recognize a

limited right of special press access if the first amendment is to continue to
have meaning.189 As the Court has consistently recognized, there is a "paramount
public interest in a free flow of information to the people concerning public
officials, their servants."190

###
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1. See Newsweek, Feb. 23, 1976, pp. 12-13, 49; Mar. 8, 1976, p. 55. Ironically,
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11. As Justice Powell pointed out in his Saxbe dissent, the logical extension of
the Court's reasoning is that nondiscriminatory denial of access to both the
public and the press would be constitutionally permissible. 417 U.S. at 857.

12. Both cases involved press requests for interviews with specific prisoners in
California and federal facilities. The Court held 5-4 that the first amendment
does not mandate such access and noted that other avenues of access existed for
the press, such as public tours, special press tours during which newsmen could
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U.S. 843, 862-63 (1974) (Powell, J., dissenting). Unless the press can
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comes more acute. Finally, a special right of press access is necessary so
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papers Inc. v. City of Dayton, 23 Ohio Misc. 49, 259 N.E.2d 522 (1970); New
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