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ABSTRACT § | |
i The tensions that exist between the roles of the
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of Psychologists are contrasted with comparable but contradictory
sections from the American Bar Association Code of Professional .
R»spon51b111ty. It is shown that while the behavioral scientist has
been schooled in an environment where the preference is for
cooperation, collaboration and committee work, the advocate is quite
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are sought as a basis for decision making. While the psychologist is
deductive in his reasoning seeking to gain knowledge and explanations
derived from broad dgeneralizations, the advocate is inductive in his
thinking about a particular factual situation. The 1mp11cat1ons of
these conflicts are examined as they influence the roles assumed by
the scientist and advocate in court. The legal language and legal
procedure, of a Title VII case are described and the implications of
having case law define the future direction for the practicing
industrial/organizational psychologist are brlefly dlscussed.
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Mark Twain once said: "It is one thing to

read that one should not carry a cat by the tail.

But for one who has tried, the lesson is both vivid

and not soon forgotten." One is teﬁpted to borrow
frow iwain and bégin with the observgtion: ";t is
onebthing £o read that one should not use unvali-
date& tests, bﬁt for those whb‘do, the lesson may

be both expensive and very trying."

In attempting to summarize the impact that

'lawyers, legal language and legal thinking have

had on the contemporary practice of.industrial'pSY—
chology, three lines of reasoning will be aeveloped.
First, any attempt to understand the thinking of the
1awyervih the role of an ‘advocate would be blind
without an insight:into t@e proféssibnal ethicé

which govern the lawyer's conduct. The ethical

canons of the attorney as advocate will be con-

trasted with those of the psychologist as an



~  applied behavioral_séientist. Second, it is

. important that we begin as a profession to under-
stand just how the judicialoprocess'infiuence; the
fole we are increasingly being asked o assume in
‘Title VII proceedings. 'Finally, an:attémpt to
identify a number of implicétions of fhis inter-
action between the ad&ocate and the behavior§1
sdientist will be made fof“the practicipg inaus—

trial/organizational psychologist.
| .

.. i .
Influence of Lawyers

[

If we begin with a broad look at'the‘value
systems in which beTavioral scientists and lawyers

are schooled, we cap begin to identify the nature
,/
of the tensions that exist in an adversarial pro-
/ o : .
ceeding. Citing first from the Ethical Standards

of Psychologist: /

The psychologist, committed to increasing

man's undérstanding of man, places high value

4




on objectivity and integrity...and publishes
. | .
full repo;ts on his work, never discarding
- without explanation data which may modify the

intefpretation of results. (p.l1) |
The advocate.as will be'shoWn,is:not simila;ly con~
strainea in presenting the full pattefn of facts in
any case. Moré likely the advocate may try to dis-
credit.the findings énd conclusions of the psycho— 
logist uéing the very data.the psychologist is

ethically obliged to report.

Citing further from the Ethical Standards

£ Psycholégisﬁs:

—

Modesfy, scientific;caqtiqn, éna‘due regard
, for the 1imité’of present knowledge charac-

terize all statements of psychologist who

éupply informétion-to £he public, either

directly or indirectly. Psychologists who

interpret the science of psychology ... to

5)




the general public have an obligation tO

;eport fairly and accurately. Ekaggerétién,
sensatioﬁélism, superficiality, and other

kinds of misreprgséntaﬁion_are'avoided. (p.2)
More generally stated, the psychologist as a E

~ behavioral scientist seeks broad principleé of human.
behavior that imprdve upon his ability to/pfédicﬁ
the behavior of others. It is pfteﬁ diffgcult for X
a person'éo trained to give uneéuivoeal'yes/no an-
swers when answering an interrogatory or deposition
in a given c;se.

Thé role of the psychologist as a behavioral
scientist can best be summar ized with the follow-
ing poipts: ‘ 1 _

1) Uncompromiéing'in seeking truth;
tos
2) Deductive in his reasoning seeking to

gain knowledge and explanations derived

from broad generalizations;



3) Motivated by need to explain and predict;
4) Impatient with yes/no, right/w;ong answers;
5) Difficulty in.representing findings given
professional constreinfs of judgment, eau—
tion, and modesty.
citing from the American Bar Associétion code .
of Professional'Responsibility{ the seventhAcanon
of thaé code admonishes'ehe lawyer to represent his

client zealousiy within the bounds of the law -~

whatever he perceives those bounds to be.

A 1awYer should represent a client zealously
‘within the bounds of the\law ... The bounds of
the law in a given case are often difficult to
ascertain. The lanouage of legislative en-

actments and.judicial opinions may be uncertain

as applied to varying factual situations.



The.limits and*specificlmeaning of/apparenpiy
‘relevant'law may be ﬁade doubtful by changing
or developing'cdnstitutional-interpretéﬁions,
.inadéquately éxpressed séatuteé or judicial
'épinions, and chénging‘pﬁblic ahd_judicial
.attitgdes. Certainty of law ranges from well-
settled rules through éreés.of cqnflicting
aﬁthority to areas Qithout precedent. (p.24é)
Wherebthe bounds §f law are uncertain, the
aqﬁion of a lawyer may depehd on Whéther he is
serving as advocate‘or.adyisor. A lawyer may
serve simultaneously as both advocate and ad-
visor, but the two'roles are eésentially
"different. .fn asserting a positipn‘on behalf -
of his client,;an:advo;ate‘for the most'éért
" deals with past éoﬁduct‘and must take the
facts as he findé‘them..;While serving as ad-
vocate, a:lawyér should res&lve.in favor of his

qlieht doubts as to the bounds of the-law.

(p-24c)



<«

The advocate may urge any permissible con-
struction of the law favorable to his client;

without regard to his professional opinion as

"to the likelihood that the construction will

ultimately prevail. His condugt is within the

bounds of the law, and therefore.permissible,'

i . .
"if the position taken is supported by the law

or supportable by a good faith argument for an:
extensive'modification, or reversal of the law.
However, a lawyer is not justifiediin assefting
a,position'in 1ipigatibn‘thét'is frlvolous.> kp;24c)

Furthermore, according to an interpretive Ameri-

can Bar Association opinion:

‘o

fhe lawyer ... is not an umpire, but an advocate.

He is under no duty to refrain' from making

every proper argument in support of any legal

point:because he is not convinced of its in-

herent soundness. ... His personal belief in the

soundﬁess’of his cause or of the authorities -

I



supéorting it is irrelevant, (p.é4c)

There is an obvious tension between the roles
of the psychologist and tbe advocate in an adver-
sarial setting. While the behaviorallséientisﬁ has
| been schooled in an environment whére tﬁé prgfer—
ence is4for cobperatiéni collaboration and com-
-mittee work, the advocate has been schooled to be
quite comfortable in an adversarial situation where
.cohflicting viewpoints are sought as a'bésis for
decision making. For the behavioral scientist who
is most comfortable wiﬁh generalizations ahq state-
ments of probabilities, there will always be a
certéin discomfort with ‘any given factrsitdation
requiring a definitive opinion.’

The role ofia lawyer as an advocate can best
be summariéed‘as follows:

1) Advocates most favorable "theory of law"

to further his client's interests;'
é) Inductive in his,ﬁhinking'in dealing with

i
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a partiéular fact situation;

3) Motivated by desire to win (gain favor-
‘able de;isi;n);

4) Deﬁands yes/no, right/wrong answers;

5) Impatient with tentative nature of be;
havioral reéeérch and takes advantage of
Iaiffering oéinions to advantage of client,

In somé wéys, industrial/organizational psy-.

chology today is where psychiafry was 100 years ago
- when the’M'Naghten rule was passed.‘ In fhe iBSOVs
society recognizea that there was auproblem in
handling offenders who did not have. the competehce‘
to tell the difference between right .and wrong.

Thé éourts sought out the mediéal pfofession assum-
iﬁg the.psychiatfist co&ld help them distihgﬁish

. between thoée individﬁals who couid‘tell right from
wrong and those who couldn't. Psychiatry was placed

in che position of answering the question: Does the

11
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offender know that what he did was wrong? . Psy-

chiatry was being esked a question by the court for
d . A

which it had no training'and it has taken over 100

'yeafs for them.to grapple with the answer. I'm not '™

sure even today that they have answered it. |

o

More recentlytsociety had and continues to
have a problem identified'as employment discrimi-
nation. It was not 100-but more like 10 years ago
that the courts.sougnt out those exnerts who pro-
fessed to be able to distinguish between those who
could do the jobs and those who couldn't. Because
of the 1ega1 constructlon of discrimination, whlch,»
we Wlll examine in a moment ettentiOn was, given by
the courts to employment pract1¢es whlch adversely
affected classes of 1nd1v1duals protected by Tltle
VII. Society has enallenged psychologlsts to re-

duce, if not eliminate, these adverse practices.

Until we take the challenge seriously, our day in

12
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court is virtually assured.

Legal Lanqgquage

The key to understanding -how legal concepts
affect our profession is to understand how the
lawyer and thé court define discrimination. That

definition involves selection procedures which ad-

versely affect members of classes covered by Title

VII.

In a Title VII case, a charging party alleges

that he or she is aggrieved as the result of an
unlawful employment practiée. When a charging party
files suit, that person assumes the legal status of "~

a plaintiff--the person who initiates litigation.

The respondent is that pérson against whom an ad-
ministrative cﬁarge‘of discrimination is filed.
‘Should é 1aw;uit be filed, the responaent takes on
‘the ;egal status of a defendant--the person béing .

sued.

i3
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-An affected class is a group of similarly

situated persons and'with reSpéét to Titlédvif. a#y
person may potentially be the member of an affécted
class. A complaint is the first paper filed by the b
plaintiff to initiafe-a lawsuit which stétes who

the pérties are, describes the nature of the.cﬁarge
and requests relief. The anéwer is a respoﬁge:by
the person who is sued either'admitting ot d;nying
in part or in whole éllegatiénsiin thz complaint and
offering some defense to the charge. A summdfz
judgment could be issued by the court at thiﬁ point-
where'there'is no dispute of material facts, i;e.,

there are no facts offered by the defense to try and

disprove, hence there is no need for a trial.. A

-

conciliation is a settlement through adminigtrative
processes such as those initiated by EEOC- and is a

means by which a case is settled by resolutiom of

o

charges without a trial. A consent decree by com-
parison is the judicial counterpart to conciliation

and is a formal court document épproved by a-judge.

11
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Certain conduct by an employer such as re-

fusing to hir= women or maintaining segregated

facilities is called a per se

there is no defense. But the

a .prima facie violation where
an employment pracﬁice has én
ing an'ihdividuai és a megbér
fected claSS'cqveréd by Title
of a prima'facie case is that

of proof to the defendant and

violation for which
typical situation is
evidence is shown that

adverse impact affect-

‘of a similarly af-

VII. The significance
it shifts the burden

if the defendant fails

to answer the charge, the judgment is awarded to the

‘plaintiff.

Dlscoverz is the 1ega1 term for the 1nvest1—,

gatlon phase after a complalnt is filed and the'b

defendant has answered. Discovery includes:

1) Interrogatories--written questions with a pre-

scribed time period to answer; 2) depositiohs::an

oral interrogation of a witness in front of a court

reporter; 3) requests for production of documents;

15
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and 4) requests for admission of fact--where, upon
the presentation of a document such as a published
. set or norms, the question is asked as to its au-

thenticity, accuracy, etc.

'Bench trial follows discovery by both parties

and is always before a juage;in Title VII pro-
ceedings and never before a jury. The plaintiff
attempts to estabiish a prima facie case by demon-
strating that an emp‘nymgnt4practiCe had aﬁ adverse
impaét and assuming Lne‘pléintiff meets'this béraén
* of Eroof, the defendant attempts to rebut it, i.e.,
qffefs a validation study. The plaintiff in addi-
tion to establishing‘the prima facie case may also
attempt foxdiscredit the defehdant's validation

sfudy.

An expert witness is qualified by credentiais
‘which generally include at least -a MS -in psychology

and experience in the field and may additionally

Yk
o
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include publications and teaching. If an. expert
witness is quélified to the court's satisféction;
that person may offer his or her professional
opinion as to what 6thers.have done. A Sench trial

is more.informal than a jury trial and the judge is

more likely to allow ;he non-expert witness to
offer opinions other ﬁhan those relaéed to facts
‘with which he has“hgé ﬁifst—hand experience.

At the conclusion of the trial, the judge
makes findings of fact where he serves as an um-
pire and.“calls them as he sees them" or as he

understands the facts to be. He then applies to the

findings of fact the applicable law as he understands

\

.
L R Y )
it, and renders a decision. The decision generally

goes one of two directions. The judge may either

‘dismiss the case if a violation of Title VII is not

proven or issue an injunction. The injunction may-
- either require that a certain practice be stopped or
that something be done in the future. It may also

S . 17




order_other actions such as relief to affected class
mémbers.makinq yhglg in the award of back pay what
they would have received but for the éffecté‘of the
unlawful pfactice.

 Now whatHddes'alI df this legal ﬁhinking and
legal language have to dq with the practicing.in-
dustrial/organizational psychologist? - Plenty. Tﬁe
standard_to'eyaluate the psychélogist;s sérvice may
no longer bg«what;the client organization will buy
but wha£ the courtﬁﬁill."buy”; It is my'opinioni
ﬁhat as long as the members of this division of APA
sit back ahd consider EEOC the adversary; the current
trend 'in which fewer ahd feweriorganizations‘are
jtesting‘is likeig to continue. It is pos;ible to
foresee the day.when‘only the.public sector which
is required by laQ énd those few biue—chip corpofa—

tions who daﬁ-afford the staff support will %:° the
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ones using objective seléction procedures.

If the findings‘of our Qalidation efforts ére
~so ténuogs (with due regard for the cautions of
scientific modesty)‘that the plaintiff's expert wit-
.nésé can discredit our‘efforts with ;asé, either we
have féiled as profeséionals to educate the cgﬁft
as to‘what‘validation is all abqut-or our‘validation:
efforﬁs have féiletho establish muchi One neéd
look no further than the recent Moody v;‘AIbemarle
decision to get my_point. In most cases our fail-
ings féll on both s;des of the,bench:. we have
failed td educate‘fhe court andfouf findingslhave
far toé';ften been tenuous.-

io those who‘woﬁld ;eply‘that the structure of -
Title VII proceedihgs'brings oniy findings which are
tenuous to the court's attention, one must admit
’ this is true. Unfortunétely for the personnél'ména-

ger whose tests are bqing‘examined by OFCC or EEOC,
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no news is in fact good news.giItQis(in-this con-
£extJhowever, that it may become increasingly
difficult'to even ‘consider testing unless we as a
prcfession do a better job of educating the public
as well as the ccurt. Least you fail to get the
poinf ahout edacating the eaurkt, see for yourself

what a judge in Chicagd rad o say in U. S. V. City

of Chicago involving tests:

.The defendahts have chosen £§ lead the: court

_'deep into the. Jargon of psychological test-

" ing.'  The result has been a v1rtua1 morass of
competing theories advanced by proressional
testers or tests in which the debate has cen-
tered on predlctlve, concurrent criterion aﬁa
construct validation and the court has been
left with the unwelcomed task of testing rhe-
testers. It is not amiss to observe that

plaintiffs have not'shunned the debate. //

(8 EPD 9785)

20
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While it is important to understand the ad-
versarial system’describéd in this paper, Division
" 14 si.ould not be tempted to rush to the béﬁch and
.try to beat -the lawyer on his home court, case by
case. That would be.c;untervto our efforts to
develop the b:oad principles we seek to achieve as
5ehaviora1 scientists. |

The answer lieé in doing what traditionally
the industrial/organizationalipsychologiSt Rnows
best%'testing ané.tréining, It may not be foo late
to recover the practice of testing and teéf'va;i—
.-détion from tﬁe more and ﬁore confining legal
precedents. Our efforL§ have only begun\With thé.
publication of the Division 14 Stahdards, which
have been most.helpful in educating atﬁofney; as
well as providing guidance to those of us draftiﬁg

the Uniform Guidelines. We have not only the court

to a2ducate but the typically misinformed personnel

21
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manager who may already have gien up hope of
getting any help from the psychologist in meeting
‘the goals of equal'emploYment opportunity by using

objective selection procedures.

Implications

Oﬁr work in the hopefully nét too distan£
future shbuld be in.five major areas: |

First, since the public seétor fuily intends
to bénk on'constrﬁét validity, this Division nequ
to provide a forum for feeéback and cdnsensus in
developing this as yet unproved vaiidationkstrategy
for employmgnt purposes. Certainly we can expect to
see a revival of efforts to more.fully describe and
ﬁnderstand means of.éuéntifying judgmental decision-
making strategies such as synéheticVQalidity and
job element exa&ining.
| Seéond, itféppears‘that more. guidance on qdes-"
tions of experimental desigﬁfcould¢be used, especially
when we continue to see cononical

(. -
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correlation withouf cross;validation, discrimiﬁant
analysis and a mordass of admittedly compléx aﬁa.
contrédictdry'models of Eest'fairness. We simply
cannot wait, asboﬁé éuthoritj recently.suggested,
to see what thé courts éo with this cohplex and
contradictory area:

Third, we c;n at a.minimum expect'to see a
Content Validity III conference withfparticulér
attention directed'to.developing and documenting
professional consensus. It might:bé expecfed thaﬁ
some day in the near future, this Divisioﬁ will be
asked for guidanc;fin.thé aépiicability to contéhtv
.validity to licensingiand ceftification.

Fourth, a great,dgal.of‘litigation in the future
'is likely to revolve around a.rathérisimple.quéstiOn:
when is job analysis é job analeis?  The énswer
to this'qqastipn will'pay huge dividends to fhe

user .0of construct validation. -

23
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éiﬁally, we must recognize the final
suggestion as obvious - the gquestion of validity
 genera1ization. We must bégin to more thoroughly
build on the eﬁforts of Ghiselli (and moreﬁfecently
McCormick and Fleishman) in systematically describ-
ing what itfis that we are meaéﬁring and when an&
for what job/du;ieé/tasks we4are finding it.
Perhaps the idea of ﬁhe validity Information Ex-
change was just a decade ahead of its time.

‘None qf the roles described should be seen
as comfortable for any of us. The }iék to a fe—
~spondent's experﬁ witness is that but for a 1essér
degree of scientific céution, a case might. have
beeniyoh. The risk to the plaintiff‘s‘expert
witness is and will probably contihe.to‘be the

scorn of his "organizational peers". But more

94
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importantly in my opinion, the .risk of doing
nothing is‘having our practice increasingly de-
‘fined by the court. If this is you::: idea of
practicing as.an applied behavioral éaciéni:ist, ‘then
just sit back and watch the advocates usurp the

prerogatives of your profession.

P
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