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PROCEEDINGS

Sam  Gen  EEm e pan e G e - G

MORNING SESSIOMN

9:50 a.m.
JUDGE FULD: I call this meeting to order.
Welcome Commissioners and guésts who are here.
I call upon Mr} Levine for a brief opening remark.i

MR. LEVINE: Very brief.

Just that the Library of Congress has invited all

of the Commission members to a reception this evening from
5:30 to 7:30 in the Great Hall of the Library of Congress, as
part of.the Library's symposium on American Revolutiéh'which'
is going on today..

This is the fifth symposium in a series of maybe --

the fifth and final symposium.
That is in the Great Hall of the Library of Congres$
JUDGE FULD: At 5:307?
MR, LEVINE: From 5:30 to 7:30.
JUDGE FULD: e will be finished by that time.

It is a pleasure to have Mr. Wyatt here.

Do you wish to sit there, Mr. Wyatt?

MR, WYATT: T moved up to the table, if that's

right, so I can sprecad out soune papers.

6
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JUDGE FULD: Mr, Wyatt i§ President of EDUCOM. He |

comes to us with a somewhat different slant, I think, from

the other witnesses who have been here.

Mr. Wyatt.

MR. WYATT: Thank you. Thank you very much for
allowing me to come and falk with you.

I told some people earlier this mo?ning that the
first thing that popped into my mind when Mr. Levine calied"
me about this activity was an article in SCIENCE magazine‘“”
in which Senator Muskie was quoted as saying he would like '
see more one-~armed scientists; that is, that they all seem tojf
come and £estify relative to a proposition that on the ore
hand it should be this way, énd on the other hand it should
be that way.

I'm afraid I may fall somewhere in that category,
but I will try to make the views as separable as possiblg

relative to this issue.

Let me very brieflywzéll yéu'what EDUCOM_is.

It is a consortium of colleges and universitiéé,nchf
prOfitPﬂmhﬁan corp. founded in 1964, around the propositiépqu
promoting collaboration of its members on the distributiép;

and use of technelogical systems, in particular computer




sof tware materials.

Recently we have placed emphasis -- recently beiﬁg
the last threc years -- on the development of a national
computer network, this network principally being used for thé “;
distributibﬁigr access to computer sof;ware materials, includin§
data as well as computer programs, and we have a nuclcus groﬁp

of 22 colleges and universities, all of them relatively large

institutions, who are in fact engaged over the five—year”perioif

beginning last year to develop such a national network, and
to conduct initial experiments in the use of this material.

JUDGE FULD: They are scattered throughout the

country?

MR. WYATT: Yes, indeed. The geographic distributios
is quite wide from the east to California, to the Southwest.

and the Midwest,

I can list them although I -- it would be 22 insti-

tutions. I won't try unless you'particularly would like that.

I might say that the motivation of this group is very

much oriented to the user, and the use of material, but there
is a very close connection to the supply side as well.
A good deal of the materials that institutions havc;

shared is not proprictary, has not been proprictary, and is

8
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at a price they can afford.

shared on an informal basis.
However, since many of the people in institutions
do publish in book form and the like, and are rewarded by

t

various protective mechanisms, we are now finding that the

sharing of computer-~based software matériallis very similar
to the publishing, in thé sense of boéks, of other instructiénfﬁ
material.

Sb wa are faced with the issue of providing pfdtec-’
tién on the one hand, and reward on the other toward the |

author, and to provide materiqls to colleges and uniVersitiiﬁs

Let me now address the specific questions that Mr;.
Levine addressed to me in order to try and focus the discus-
sion. and keep the time here within reason.,

If you have any specific questions that you would;-?;
like to ask as X go, or after I finish, I would wclcome.thaf.

Thé firsfmquésfibn has'génaépﬁith should a computé#

program be copyrightable, patentable, or both, and let me‘séyv

d

that I am not particularly optimistic about the use of a -
copyright as a significant means of software'protection.;f7
Let me explain that a bit, relativé to the questio

as I see it.




I sce no reason to prevent the practice of copy-
righting materials, if an author wishes to do that, but I do
not believe it would afford the kind of protection that
normally will be sought for computer program material.

The problem basically is the requirement for full
disclosure. The full disclosure of a computer program would
in essence be the computer language listing, so-called, of the

program.

That kind of disclosure makes the concepts and ideas
used in computer program obvious to a person skilled in the

art.

So that one is faced with the difficulty of the
definition of copying, and the reward for attempting to sur-
mount whatever legalities there are asgociated with copying.

In other words, in order to maintain the confiden-
tiality of the computer program, a copyright would require
sufficient disclosure that a peréon skiiled_in.the art could
very easily disguise the act of using the basic concepts aﬁd_
ideas that are cmbodied in the program.

That would include, for example, a rendering of ‘t:he;j
program by a human translation that would not in any way ﬁ

rescmble the original computer program, and would be vexy:

i0




very difficult indeed, I would think, for even an expert to
detect. |

If we compare that to the kind of protection that
patents offer ~=-.and let me -say quickly that I am neither:a
patent lawyer, nor a lawyer of any kind.

I have a lay understanding of how the patent activit
works, and in essence the patent requires full disclosure,.
but for that full disclosure,provides a limited monopoly for
a period of years, and in effect is enforced in quite a
different way than copyrights are.

So it appears to me that as far as the potential
for protection going to the basic question 6f whether a
program should be copyrightable, if that question is raised .
for protecting the author's rights, then I think there are
better options; two options being patents.or the trade secrect
practice that is currently used.

MR. NIMMER: May I ask a question?

I think you may not be entirely accurate in terms of:
disclosure requiremgnts on the copyright law, either the
existing one or proposed one,

There is a rxegistration deposit requirement, but

fundamentally, apart from getting additional remedies under gi

11
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law, it only relates as a condition to free an infringecment
act unless you are going to sue somebody.

Before that, as long as the work is unpublished it
has automatic protection under the new law, federal prote¢tiqq;:
and under the present law there's-.a stéte law protection, .

That being the case, does that in any degree change

your conclusion?

MR. WYATT: If the protection afforded is in fact

relatively complete protection, or complete protection in the

sense of maintaining the secrecy of the material involved,
then, ves, but if in fact there is public access to that
material =--

What I am saying is that once the basic computer
program is disclosed, then the protection has in essence
disappeared, in my view.

MR. .NIMMER: Well, unless and until one actually

assumes that the only disclosure that necd occur is the dis-—-

' closure you would have in matketing the product, which t\rcpuld‘,'1
be true if you would have copyright or you don't have copY%l

right.

Once one brings an action, then it is neccessary to

deposit and register but, of course, in most cases the lawsi

. 12
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never occur, although they may.

MR, WYATT: You nmean now?

MR. NIMMER: Yes.

MR, WY2TT: Well, I think --

MR, NIMMER: In another area wvhere copyright is

AR RN .

clearly established for books, it is very rare to have an actig:
in which one sues for infringement, and yet, of course, this
is a potential.

Well, let me get a bit further into

MR. WYATT:

the guestion, because on addressing the question, for example,|:

the copvright.

At the present time there are numerous occasions in
which a person includes a computer program in a book, that
book being copyrighted.

The purpose there in disclﬁsing the cdmputer program
in that way is not to -~ and in most cases anyway - is not H
to protect the computer program, but to encourage people to
pick it up and use it, because that is the only way that
authors have now of publishing computer proggam naterial fréély

So,

it seems to me that the issue of protection is

a critical one, and in order to develop an environment in

<«

viiich authors are cncouracged to produce computer softwarc;:
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the protection is going to have to be substantial, and it
seems to me,at least from what I read in the material, that..
either the patent or the trade secret practice now offers
better protection than the copyright, and, in fact, perhaps
that should be the way that one depends on tolprotect the
material subétantially.

So, in terms of the length of time that protection
should be available, that sort of thing, I would say that fhe
patent statutes are a better precedent than trying to beﬁd
the copyright material to fit computer software.

It seems to me, in terms of the current practice,

there are other ways to do that without bending a copyright i

act, in which case a person could still protect program
material in the traditional sense.

There was an issue specifically related to. the prof 
tection of computer software being limited to the right to
make and vend copies. as opposed to use, and let me speak
specifically to the use issue and, in particular, the EDUCOMl
activity that is curxently procceding.

Much of our activity in terms of publishing compﬁﬁcrﬁ
software will be done over a network in which a éomputcr -

a limited number of computers -- will be accessed on a large

14
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®
scale remotely.

So, in fact, it is not necessary to move the com-
puter program.

Moving computer programs around from computer to
computer is a very complex and expensive activity.

I+ has inhibited the transfer of computer program

material substantially among colleges and universities already
So, in fact, the wvay we see +he future of the
accessing of computer material over a computer network is
that if, for example, a college or a university develops
some material -- data or software -- that it wishes to sha):.
it can plug its computer into this network and people will
use it remotely from, currently, most major cities in the
country.
This is possible.
In the next decade it is likely that several hundredé
cities in the United States would provide such access and
other points around the world would provide such access.

So the protection of use of software material is

extremely important.

In fact, in my view, it is necessary in order to

provide any meaningful protection at all, and I don't be_lic.

1 EATD Wi RN

that there can be any exceptions to that and still affoxd
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adequate protection to the software developers.

%the definition of copying computer program is a
very detailed one -- what constitutes copying -- and, in fact,|"
computer programs, as you undoubtedly already know, appear |
on a number of different media that, in fact, represent’
images of the same physical program.

A computer program, fex example, can be roved from
printed sheet in image form to various electromagnetic media.b

It seems to me, as far as the copyright is concerned“]
that any mechanical movement or transliteration shogld be
covered by the copyriught.

In fact, the copyriuht should not be limited to the ff
medium onf@hich +he computer program rests.

Now the more difficult question deals though with

various fdrms of translations of the computer program and, in [:

fact, it i& possible to write programs %t translate other

programs. \

Hen&e, the mechanical reproduction is not so mechani

\,

cal -~ the program does not appear the same after it has

been trauslated.

So there are degrces of this that I think are sig-.

nificantly impoxrtant.
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If one is bent on disguising a copying of a computer?i
program, I would say that it is relatively easy to do, eithér
rmanually or by another computer program.

Now, thexe's some law associated Vith copyrigiit
that I would bring into play here.

The legalities -~ the literal legal translations
I would leave to you.

And that is that the law goes something like this:

that if we take the Mona Lisa in the Louvre and we visualize

an artist who paints his rendition of the ilona Lisa, I under-x’
stand that is not a violation of the copyricht.

Whereas --

IMR. NIMMER: That is not correct. That is law, but
law?

MR. LEVINE: Only bocause the Mona Lisa is probably
in the public domain. |

MR.HIMMER: Right, but as far as the distinction
you make in your paper between copying and photographing,
assuming it is protected by copyright, there is no distinqtion

at all.

The distinction is if the artist does his own versioy;

he may have a copyright of hisg own in whatever he has painte!
. . £l el
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but that.is no defense as far as his being an infringer,

MR. WYATT: I guess the question, even.though the
example is bad, the guestion goes to the act of translation;
that is, taking an idea or a concépt gleaned from a copy-

righted work and moving that into another computer program.

MR, NIMMER: But there are two different questions:

One, are you an infringex by reason of what you

copied?

wrs other is, can yoa claim a new copyright from

sonething you edit?
‘Those are separable questions.

You may be an infringer because you copied more thanj

just the abstract idea, as you would if you were to take the

Mona Lisa in any substance.
That is a different question than whether you are

saying copyright and adding something of your own to it, which;?

you could if you painted freehand, maybe, &nd you might not ;

be able to with a photograph.

But in each case you are an infringer.

MR. WYATT: My point is really this: that in a
computer program my opinion is that it is going to be extremel

difficult to figure out whether it was really the Hona Lisa

18
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or not, in effect, when one is looking =--

MR. NIMMER: But, if I understand what you are
saying, you are saying it is possible to copy the idea, the
central concept, of the computer program, without copying
the detailed manner of expression, so that 6ne wouldn't
necessarily know there.was a copy.

But if all you are taking is the pasic idea concept;T
then maype it is not an infringement at all under existing
principles, and guery whether it should be. |

MR. WYATT: If that is the case, then what I am
| @

saying -~ I believe what. you are saying supports my argumen
and that is if the purpose of the copyright is to protect

sicnificant works in computer software, then that being the
case, the material will not be sufficiently protected to satisf?

most authors and most people who would invest in program

development.

MR, NIMMER: The significance o¢f the program is not

the language used, "the manner of expression", even on a
somevhat abstracted level, but the basic cohcept of seqﬁence af

of steps or whatever --

MR. WYATT: Insofar as the kind of protection I thin

that authors and developers of this material arc going to 'vfa!

19
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-- it's not the language -- it's the -~

MR, NIMMER: If I understand you, your whole appréac
is which would be the most effective'means of protection --
which body of law.

MR, WYATT: Yes,

MR, NIMMER: This seems to assume that clearly some |
kind of protection is warranted and should be forthcoming, |
and the guestion only is which is the most effective form.

You don't think =-- am I correct in inferring that
you don't feel that there is any case to be made against
protection per se?

MR, WYATT: I will certainly profect that proposi%
tion because even though I am going to speak to the usc issues|

in just .a moment, I do not believe that: authorship will bhe

encouraged in the way that it should he for us to get quality |
nmaterials into the computer software domain, unless those
materials can be very adequately protected, becanse they do

represent a substantial investment, and, hence, an inVestmentj?

that in some way should be protected.
MR. MILLER: EIxcuse me, I am %eeling very inhibitgd,f

at the moment, and since there is a stenographer there, I :

would just like to make it clecar -on the raecord that I was a
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former member of EDUCOM in an officer capacity, from 1966
to 1970, and in that capacity testified on behalf of EDUCOM
in '67 an.i '68 hearings in the Senate on the Copyright Bill
on this-iséue, but I have had no relatidnship with EDUCOM
since 1970,

JUDGE FULD: You have matured since then?

MR, MILLER: I have seen the error of my ways.-

MR, DIX: Mr, Chairman, may I pursue Mr. Wyatt just |

a little further on the cquestion that Mr. Nimmer was raisiq'i

You said the encouragement of authorship requires

protection.

Is literally authorship or the encouragement of
entrepreneurship by groups, by companies, now being fornmed to

provide this kind of software service?

MR, WYATT: I am not sure it is important, but I ;

think I am still puzzled at the idea of authorship applied td?;

a computer program, since the author doesn't act in a sense |

as an individual as we normaliy think of a literary author

writing something and then selling it.

There is very little of that in the computer busii

ness, I understand.
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MR, DIX: Most writers of computer programs are
working on salary for someonec else, right?
MR, WYATT: I think I would have to disagree with . |

that generalization, but I think both cases are true. —

We do have companies that are making large invest=~ i}
ments in the entrepreneurial sense in what one would call

computer software materials.

Data bases 8s —-- one would have to consider, at leaSE
to some degree, software as a good example of that.
We have law data bases that are being developed'in__ﬁ

a proprietary sense. : ok

MR, DIX: 1Is that really -- I am._serry, excuse me

for interrupting, but I thought we here tried to separate

those two -~ they are two diffeféntﬂthings -- the program -
from the base.
MR, WYATT: Well, let me -~ I categorize it as a

data base, but let me say that it is not just'thE“data“pepéds

much of that data is in the public domain.vv

issuc, and that is ifn fdct the computcr 'oftwaremfr

manipulates the information e~,se1rche8 and retrncvcu.
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®
So there are companies and relatively large enter-
priscs now that have risked substanﬁial asniounts of 1oney in
such activitics —- data and the software that supporis them,
more particularly.
But let me deal with the first question: one of
the things tﬁat we are finding, and we are trying to encourgge,f
is that autiiors now who are writing textbook materiél forx the
purnoses of teaching -- colleges and universities and that

is most closc to me —- have now come to believe that there

is & body'of naterial for which the pedagogy is improved i;~—  ;
the material is presented in texrms of a conputer prc_)gn_:aﬁ:a —— .
conputer software —- as ovrosed to & booX.

A book is relatively passive. It conveys infor-

mation, but is not necessarily interactive.

You may be familiar with books that are written in 

a manner called "programmed instruction".

These are materials where one gocs through seguen-— -

tially and a proposition is presented and the question is

raised. T .

If your answerTIEfinuﬁAﬂ,_then“qc“to”page’407’but(
if it's "B", go to page 50, and progressecs through the

material, and thesc are published in book forn.

ERIC
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It turns out that a computer is a much more effcctivev
device for that kind of pedagogical material.

So we are finding authors who wish to publish
packages, in effect; these packages being a.book accompanied .f
by a computer program and, perhaps, other kinds of material =-
video tapes, audio tapes -- that is in fact available to

students and to other teachers for teaching.

So I think both exist, ;nd in fact these authors

would like an environment in which thé§ aren't faced with a

kind of decision that says, "If I write it into a book, I can

protect myself, but if I present it in terms of a computer

algorithm, I can't.,”

That's the issue that I'm trying to address; that
we need the kind of protection that would make that distinctiof
disappear sufficiently to encourage authors to deveiop materi&?
in the case where-it is best for the pedagogy -- the préseﬁta¥
tion of material. - —

MS. KARPATKIN: Those §9r§§vof educational materialé

are on the market now, and have been for some time.

How are they protected now? | e

MR. WYATT: Essentially by trade secret agrcements;

that is, those materials that arc felt to require protection

ERIC
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that is, they don't mind what I will call "leakage", then theyf
protect them with non-disclosure agreements, and trade secretff

agreements,

MS. KARPATKIN: Have those been effective to providel!
the protection that is necessary?
MR. WYATT: They seem to be, in my limited experiencp.

with them.

It is not completely clear that they don't inhibit

in some ways distribution.

For example, I don't know of a book publisher rig,"l
now that will encourage an author to develop a céﬁputef
program as an adjunct to a book.

I know of several that will discourage authors from‘
doing that. |

On the other handg there are ~-

MS. KARPATKIN: Is that because of the protection:
situation, though, or because the market is not as good as
it-used to be for that kind of material?

MR. WYATT: I would conclude it's fheﬁfdrmcr‘andJ:

not the latter.

I think the market is growing. I don't think th

market is diminishing. I think

ERIC
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In the case where we have the computer networking_-—f

if we can visualize a compute; netwerk existing, then a
trade secret agreement is relatively easy to enforce, becauséﬁ
that implies that given implementation éf this software on
one computer, a very wide distribption can be méde of the
material at zero risk.

That is, you don't have tb disclose the prograh iﬁ’
any way in order for a person to use it.

So it's conceivable that that kind of péoéection
would be sufficient, particularly for a network application,ﬁh

MR. MILLER: At the risk of being redundant, I
it is important that we distinguish the kind of material
Joe is now talking about, from the kind of material that
people yesterday were talking abput.

Othervise, we are likely to get oursélves»into a .
box.

Joe is talking about educationhl‘materials‘in whiqh

the verbal content is very important, in contrast to‘théfpur

software programming that the CBEMA people were talking;ébcd

yesterday, in which the verbal content is meaninglessif
Vhat Joe is talking about is an‘ihtegrated bééka”

of material .which has a series of written instructions. that
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flash on the screen and talk touﬁhe student, just the way

a hook talks to a student, at which point the student respondé_
to what the screen is saying to that student.

The machine, through classic programming, takes the
student's response and refers to a pure program, which ﬁhen
causes the machine to go through certain operations internal,
to wit, to flash the next batch of material on the screeh,
which may be another question, it may be a little essay, it
may be a dredging up of a block of material from the public
domain as in the law environment, a case.

So you are really talking in this context about puréj
machine language programming, which is controlling the sequéﬁéﬁ
and content of what is flashing on the screen, and what is |
flashing on the screen, which itself may be originally create@i

material by the author in the form of ayestions and essays,

or it may be public domain material, in terms of raw material:

of the subject or discipline being studied, like case’materiaii

or statutes.

Now the level of protection that we have got to
think about may be radically different in terms of the oriéih_
written matexial by the author,

the public domain material which is being compile

2
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and hung on the questions and originally written essays, and
the machine's software that is controlling the sequence of
the flashes on the screen, and is controlling the interaction‘
between thé student and the data base.

Now, the CBEMA people yesterday were only talking
about that third category of programming.

In terms of the first two categories, namely, th;
original written material by the scholar or author, that is
no different from the classiq textbook and should receive, I
would think, exactly the same copyright protection that has
historically been given the book.

In terms of the raw material -- Ehe‘public domain
material ~- offered, i.e., cases and statutes, the only kindv‘
of copyright protection in that would be in the compilation,.f

Now, when we talk about software, if you view soft- |

ware in terms of the CBEMA presentation, that's roughly monoE ‘
lithic, but now that we are talking about interactive teachiﬁgﬁ
and combined software data packages, that's a different stogy-
and the case for classic copyright protection is infipitéin
stronger, at least with regard to the first two levels of’#ﬁ

material.

MR. DIX: Would I be right in assuming, though;ﬁf
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literary content is indistinguishable; where it.is very:

the program in the literal sense -~ the computer program «-

that is used in programmed instruction, is relatively simple

in viewing the whole span of -computer prog;amming?
MR. WYATT: No, I don't think ‘'you can assume that. -
MR, DIX: I had assumed that it would be yes, no,
right, wrong; fairly simple.
. MR, WYATT: No. It can be. In fact, most of them:;
I am familiar with are much more coﬁpiex than that.
I wasn't here yestgrday, but I don't disagree at alij
In fact,‘I agree with what you said. |
MR. LEVINE: In those situations, are the pure pro
grams that we are talking about -- the CBEMA program and fhé}
program that manipulates the literary material in the educa; 
tion -~ the& are different in kind, or is;the data fhat the.
program is manipulating, that is different?
MR. MILLER: Joe certainly knéws infinitely,more:t
about this than I, because I haven't been in the instructional
programming business since I left EDUCOM.. |
My gucss_is that we are reachihé avpoiht where

inter~relationship between the control mechanism andlthe

cult to separate out what is a machine command and wha




28

literary display.

But that doesn't necessarily ﬁean that you couldn't
look at the educational package and say, "At this level you
get proteétion X, at this level you get.protection Y, and
at this level you get no protection"; that - the hext‘educaéfnh.'
tional packager could come along and take the control mechanis;;
and not the literary content,

MR, WYA?T: That distinction would he very difficultjé
to make.

In fact, if cne looked at the embodiment of the
material in the form of, say, a listing of the "Computer
Programs", and computer programs are usualiy defined to mean -
both instructions and data that contain both, I think it would%é

be very difficult to make that distinction.

MR. CARY: Vould all that be on one particular
tape, or have you got several programs that interact?

MR. WYATT: It might bé either one, that is, these
things -- some of them are modules of material, and some of_gz
them are single packages of material, and, in fact, if you‘
were to try to control one and not control the other, it wouid ;
bhe relatively simple for a person to move hack and forth,

So I think you have to consider the issue as if it~
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were both,

Well, let me speak to another cuestion that was
raised, and that was the monopolistic ‘aspects of matérials.

.I think -~ here is one that is rather difficult
for me to deal with, but let me just tfy, in a ﬁery lay fashiod

It would seem to me that if one could deal with a
question of what of the prior art is in the public aomain,_
that is,.a set of rules that were established henceforth,
that the monopolistic problem might not result any more in

computer software than it does in others, : '

However, looking back on computer software materials f
I think authorship is going to be very difficult to determine.

for some of this material, that is, origins -- prior art ---

in the sense of patents, and so the significant issue there,
I think, is one of making that dctermination.

In the early days of computer programming, and comé,5+
puter science, there was very little proprietary about soft- -
ware materials, and, in fact, many of the computer manufac—.
turers now consider proprietary certain materials that were
actually developed by a group of scholars and users over g

period of yecars, that is, the concepts were in fact devélop

clsewvhere.
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So, in fact, if one were allowed to suddenly at this
voint in time copyright or patent a large body of work that
embodied concepts and ideas that were very generalized, I
would think that might have a monopolistic effect.

However, if one could make some declaration of prior_{

art in the public domain, and set up a set of rules by which

people could live henceforth, I suspect the monopolistic

problem might not be so large.

Now, let me address a guestion.

I have been talking & good deal about the supply
side of this issue, and I guess the reason I am is because,
as I said earlier, I think the supply side has to provide
some sort of reward structure, or we will not get the kind

of quality material we might otherwise get.

Let me talk briefly about the use side. -
-

One of the major concerns in higher education‘thesé

days is cost. Expenses are rising rapidly, and in particular

the use of printed materials is rising exceptionally rapidly
If one looks at the compound growth rate of librar
budgets these days, double digits is the rule and not the

exception.

Hence, it is a matter of saying on the onc haﬁd thaty:
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coriputer program matcrials may be expensive. However, one

can’t assume that traditional printed materials are not_expen~§

sive. They are expensive and they are getting more expehsivefg
One of the things that we have looked at relati#e;y:
carefully in a very preliminary way, that is, we don't have
a lot of hafd data, but we do have some informal conversatioﬁ‘
and, in essence, Vefbal agreements with authors who are pre-
éaring and have prepared materials for"distribution on the
computer network, and we found that the royalty structure,
that is, the percent or portion of the cost that would be pa'i
to the author for the rights to the material, is a very small.
portion of the total cost.
Yor example, these days, it is possible for a studéﬁi
on a computer network to sit in California and use a computé#
in Minnesota at a total cost of around $4 per héur; that is,

per hour of sitting at the terminal.

In many other places that cost is quite a bit highc
principally because of the communications charge involved. -

However, that is improving.

The portion of that,that several authors scem p6
be willing to accept as a royalty is less than 5 percent

around 5 percent or less.:
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And I think that is a brice that I, for one, woulq
be willing to pay in order to encourage more authorship of
quality materials, and I do not think it would prohibit at
that level the distribution and use of this material in
higher education, particularly when one looks at the alter-
natives,

‘There are several other questions that I think are’
probably smaller issues.

The question on reliance on restrictive licensing
arrangements based on trade secrecy -- I want to gét back t0~f
that one more time, because I think in a networking environ-A.
ment the latter kind of material that Mr, Miller defined,
that is, the program algorithms themselves, that in fact is
a currently used and relatively adequate mechanism for the
current téchnology. |

Having said that, if we look at the newer tgggnoiofu
gies, that is, the micro-computefs, and the mini-computers;”
that are distributed about and, in fact, I am sure all of-Yé@i
have seen the boom in the hand-held célculatof activity, ana;

what in effect you have is a micro-computer  that can be"v
carried around and is battery operated.

I susvect that there will be some naterial ﬁhat'1;
34
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will be pubiished in that form, although I dén't know what
sizc the body of material would be and, in effect, it might.
be that that will bhe patentable.

If it is embodied in a piece of hardware, my guess
is that probably it could be successfully argued that it would{
come under fhe patent arrangement, although I doubt if that |
is the bhest way to do it,

The restrictive licensing arrangement would be

very difficult to enforce, I would imagine, and there would

ECA § ¢ AR

be more leakage than there‘would be in a computer network whé:;

the holding is highly centralizgd. ”
So I do want to bring up the fluid nature of com;"

puter software and its embodiment in use; that fluiaAnature

being variable as a function of technology-and how it works.,

A couple of otﬁgr issues before I let.you ask
questions freely, if you want to. R

Therq was a question on how the copyright notice
be affixed.
In terms of a computer program, that is,»embodiédf

in a magnetic tape or some physical device, that's fairly

straightforward.
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exists will require some programming itself in some cases,
and standardizing on that is -- depending on what level of
detail you go into standardization, is not going to be vVery
easy, because the standardization in the industry itself is, --|
the non-standardization is rampant, that is, computer manu-
facturers -- their systems are not compatible, their instruc~_“
tion sets. are not the same, and so I think you are going to
have to operate at a higher level of specification than tryiné?
to gét down to the insides of a computer system.

Whether you can do that, and still have a standard
means of déaling with the pfoblem, I am not sure. S

Registration of copies of programs ~- I don't see -
that as a major problem. o

It seems to me that the registration problem';=“I‘”‘

think the Library of Congress probably.glready,éeals.with most?

of the.ﬁédia that couid be used or would be used for computer .
programmiﬁg. - e B

On the question of what should bg;éeposited; compuﬁé
programs consist of a number of different parts and'embodimeﬁf

that is, the program listing itself, flow charts, and the 1ik

and it would seem to me that an authof-Should be free to

copyright whichever of those pieces the author wishes, Qr'a-
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of them individually.
But trying to set a standard that one must provide
flow charts, listings, et cetera, et cetera, would be a

difficult thing and probably unnecessary since the actual

embodiment of the program is involved with a detailed com-

puter language representation.
The changes that I have suggested, I am not sure -

- that they are easy to enumerate, but in terms of affecting

PR e

the proprietors and users of software products, it seems to

me that it is within -- if one considers the combined proﬂi:“e"'

tion possible in the way we have described, I mean the copy-
right possibilities, the restrictive licensing arrangeménts,

and possibly patents, that the changes that would be qffected f

would be that we would provide an improved, rewarding structu:%

for the proprietors -- the developers of the materials --

without necessarily upsetting the user environment to the

extent that one would be restricted, or financially encumbere

in using the material.
- If anything, right now, since we don't have .I

believe a good mechanism for protecting the work of authors.

and developers, we may be inhibiting -~ I believe we are :f"

inhibiting the supply of quality materials that apc;iéﬁgégJ
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in computer software.

JUDGE FULD: You Rean you don't get the protection
you want from the trade secret agreement?

MR, WyaAT?: Well, I think thaf up until now one does
not go through the fuss and bother of the trade secret agree-
ment except for relatively large things.

Once you do that, I think the protection is gquite

good.

But, 1 think there is a body of material for which

a person does not wish to go through that level of activity -- ﬁ

it is not an inexpensive process -- that would be valuable

to each student,

MR, NIMHER: Speaking to your last point, namely,

that user interests would not be seriously affected by increasé

protection, that apparently has been the view of everyone
who testified bufore us.
I thought if anyone might take the contrary view, -

it would be you.
Is theye any organized or otherwise body of opihion
that disagrees with that conclusion that you are aware of?:

MR. ¥'¥a7T: Well, let me say that the conclusion

assumes a couple of things.,
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One of those things is that we will not have an
uncontrollable monopolistic situation that would allow a
person to price materials to an inhibiting point.

On the other hand, the investment required to develobﬁ

quality materials is such that what we are going to have to

have is a mechanism by which the market can be increased in |

size, and, that is, that the fixed costs of'this xind of
materials is very high, and usually the prices of these things
as they are related to costs are determined by taking the
costs and dividing them by the potential number_ of users. .

What I am saying now is that the number of users
is restricted, and that a college or university cannot affofd 
to use a lot of the materials that are available now under |
the current scheme of things because of the distribution
mechanism. |

We think networking can improve that distribution
mechanism. |

However, unless there is a monopolisti& activity |
involved, the prices should come down; that is, given a
distribution mechanism énd the kind of potential that we"afé‘i

talking about, I don't think that it's automatically trua'"“

the users will suffer.
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It seems to me that a viable market will be created;j&
a competitive one. |

JUDGE FULD: lir. Miller.

MR. MILLER: Joe, I guess I should call you Mrx.
Wyatt, but it is rather difficult.

This is going to be a long question:

You operate a: network, and you have got people
producing materials for your 'network. Let's take our mutual
friend, Roger Parr of the Upiversity of Minneso;a
Law School.

He produces machine-based programmed material for
a course in civil procedure, and you want him to produce ' that
material, put it on your network, make it available at as mani
universities that tie into your network as possible. |

You are going to pay Roger =-- hypotheﬁical‘-~.fiVeh

percent of the revenues you get for the tie-on time between

a member and EDUCOM.
You are in a closed environment in that sense.
If I tie on from Cambridge and my‘students ﬁse>up
ten hours, and you are charging $40 an houf,}ﬂarvard wiiii

pay EDUCOM $400, and Roger will get what -- $20, SOmethihé

like that?
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NHow, to the extent Roger is putting together his
own freely written material in the form of little essays
and questions, and provocative thoughts, compiling public
domain cases and statutes, there is no doubt in my mind that
he can get a copyright for that, or EDUCOM can get a copyright|
for that, and it would be a copyright that is really no .
different in kind than the copyright I have on my civil
procedure cases.

So what are the risks, what additional protection
is it that EDUCOM wants? L
The risk , it secems to me, is that if I tie on . .
from Cambridge for this packaged material, than. I can do one
of three things to your detriment:

I can drain it off and put it on my own computer
in Cambrid¢e, and run it for my own computer in Cambridge,
off your network and never pay you a penny. That is risk numbé:i
one.

Risk number two is that I can drain it off and I canl-

give it to ny colleague at Syvatuse U., who is not on the
EDUCOX ncetwork, and he uses it completely off the network
rithout paying EDUCOM & penny.

Or, I can take Roger's material and redo it to my

41
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own satisfaction; I can modify it, I can alter it, I can
adopt it to my own particular needs.

And, then ve got a real hassle as to whether it's
Roger's material or my material, or our material and God knows}
who gets what percentage{%r any of themn,

The first risk =-- that I drain it off and use it
on my own computer sgsteﬁ\ , 1t seems to me is a matter of
contract between Harvard University and EDUCOM; that gives
vou protection against my doing it.

That I drain it off and give it to a friend at Syacu&é

vho is off your network, is also a matter of my :
breaching our contract, and you can come agains; ne and on
some developing theory vou can go against Syratuse.

That I completely re~arrange and re-adopt Roger's

T RO SR A A

material, so that it's either partially or completely unrecég'l
nizable as Roger's material, it seems to me is a matter that;7
is internal to the EDUCOM network, and not a fit subject forlé
federal nonopoly statutes.

Now, I am trying to figure out =-- I am honestly
trying to figure out where your real external risks ére‘thaﬁ‘
aren't covered by existing law. o

MR, NIMMER: Arthur, I didn't understand your last:




part about it being an inter-EDUCOM network.

MR, MILLER: It scems to me that one of the thing;
EDUCOM not only should be thinking about but should be pro--
moting and encouraging.is that educators around the country
are taking the pool of programmed material and massaging it,'.
and developing secondary and tertiary transformationrs of the
material, and that could be done by contract relationships
within the EDUCOM network that in effect permitted EDUCOM
to make agreements so that Roger and I share whatever use is
made of my adoption of Roger's material at the Yale Law Schodfé

MR, NIMMER: 2ut, suppose you say, "Look, true, I

got the fundamental idea from Roger, but that's all; the resﬁ?é
is mine and I don't want to pay for that idea, and I'm not
going to contract to pay for that idea"?

MR, MILLER: Then we may have a federal copyright. 
problem because that is like my making an unauthorized motioﬁ
picture of GONE WITH THE WIND,

My own view is that in sometﬁing like the EDUCOMiZ

network, it would be extraordinarily counter-productive for .

can't modify the material that we have put on the line to
That's anti-intellectual in its own Curiousaway

but I don't want to get into that.
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I would like to hear Joc react to vhat -- am I
missing any risks?

MR. WYATT: I don't think that you are. 1In fact,
I'm not cailing for new legislation.

It seems to me that if the new copyright act, as it
appears to do, adequately covers the new kind of technology
that has come along —~- copying technology and the like =- thatf
we are probably adequately covered.

MR. MILLER: For risks one and two?

MR. WYATT: For risks one and two.

On risk three, I have a good deal of difficulty
seeing any difference between that and many, many other
analogies, that is, we would like to encourage in some cases
individual teachers adding to material.

In fact, the body of material that we noﬁ see in
use is not nearly as useful unless it does allow that, as a
professor will take a book and assign a student to read one‘;
chapter, but not read other chapters and make up, in effect,ﬁ
pieces of material.

Some of the material that is distributed in the
health scicnces has had limited use until the capahility‘wQSE

authorized and worked out for individual teachers to add-to7
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the basic material, er ubstantially, sometimes not
substantially.

But I think those things can be Vorkeﬁ out, and I
don't -- we do not feel constrained, I think it is fair to
say, in any one of these three areas.

MR, LLEVIRE: The situation you posited assumes the

situation in which there is a contractual relationship between

the sender -~ the author and the receiver, but is the day
not coming in which the material is going to be sent to peqplé}
other than those in a direct contractual relationship with"iéﬁ

transmitter, such as the way we now receive television programs

off our receivers?
I ask that -- and at that point you would not have
the contractual protection. B

MR, WYATT: Well, the kind of activity we are -

envisioning in this particular discussion is a teachingfinter+
action and a teaching environment.

The kind of market you are talking about -- the
mass distribution of materials -- as one gctskfurther and

further into the size of the marketplace, it secems to me that

onc weighs the risk of, in essence, developing a body of . -

material that is distributed without such agreement.
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For example, the practice of taping phonograph
records, or the like, is a matter of some leakage in that
market that people have protection against and the like, but
it still oécurs.

I don't see that kind of market for cémputer pro-
gramming material at the present time, although it is con-
ceivable that it would develop.

MR, LACY: Mr., Chairman?"

JUDGE FULD: Yes,

MR. LACY: I wonder if it is a presumption that
Mr, Miller and Mr. Wyatt are sharing that the existing copy-=
‘right law or the law as it would be embodiéd in $-22, as
enacted, takes care of the problem; rest'mal guess, on the
assumplions that the program,in the pure sense that CBEMA was
talking about yesterday, and the specific factual and litera.tryr
content of the material being taught are so integrated that -
the traditional copyright protection on tﬁe latter extends
itself in practice to the former, and you haven't got any
risk of pure programming existing without adequate protection.i#

But, if it should be, or becamec possible ——‘this 

is a highly hypothetical case -- to develop a program, 1etfsf

say for the .use in sociology classes, in-analyzing the social
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problens of a community which would exist, just as an abstractf
program, and a professor in a particular school would relate

that input of a body of facts about that particular community

-- it's population, makeup, and so on, in quite the sane way

141 e

that a department store may buy a program to deal with account
receivable and then put in that program the payments received
from that.

If there did exist such a situation, we might have
the kind of problem about protecting that abstract progran
and adecuacies of the law that we have now in some of these‘_’:
things.

So, I think the peculiar situation in most pedago-
gical programs should obscurc the fact that there may remain -

a problem about the kinds of programs keing talked about

yesterday.

MR. MILLER: .Absolutely.

MR, DIX: May I just pdrsue this a second?

EDUCOM, I beliéve, is interested not only in peda-
gogical kinds of things, but in the more functional‘kindsldf”
computer uses in its memher universitics -~ accounting foutiﬁ;
registrar's office use routines, and so forth.

Arc you cxchanging and sharing software in this ‘a

. o
: 4y
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among members?

MR, WYATT: Ve have not heen, and still aren't
really very much involved in that activity.

Our work goes principally to research and instruc-
tion.

There is beginning to be some activity in planning
models, and that sort of thing, but there are other organiza-
tions that do that much more so than we do. |

MR, DIX: I was hoping that you might speak to that
kind of software clearly as a consumer, you see, in that sense

We haven't, again, had enough testimony it seems to
me from users of that kind of software matérial_and what
effect it would have on the users if a higher degree of protec
tion were granted. |

MR, WYATT: Well, if you don't mind, I will speakk:
to it, possibly slightly outside the EDUCOM context, but in
other activities that I am concerned with, principally unive;%

sity administration for the last several years.

Universities, although they have some unique problem
are very similar to other kinds of businesses.

FYor cxample, in accounts receivable similaritics

are significant.
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In the case of registration, not many businesses
have an analog, but a lot of universities do.

Now for many years universities had in fact
restricted the exchange of computer program materials. For
some reason each institution developed its own computer
programs to do its functions.

In recent times, companies have formed, and are
operating successfully, to deal with the university and

college market for administrative kinds of programs.

1
- .

There is a company that specializes in registration

systems, and it has successfully sold registration svstens
on a proprietary basis.
Essentially the trade secrecy provision is used

and, similarly, for accounting and those kinds of materials.

So there is developing a viable industry of that
sort. It is based essentially on the trade secrecy arrangemen

and my opinion is that the copyright patent trade secrecy

arrangerent is not inhibiting that industry.
MR, LACY: Do they in fact sell or do they lease
to the schecols? |
MR, WYATT: Both arrangements are made;
The lease, or the functional equivalent of the ;e's
- 49 -
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is more popular because these things continue to evolve, that

is, the university's regquirements change.

For examplef student support programs change a lot,
and so there is a requirement to modify the systems from time’
to time, and usually an institution will either buy with a

maintenance arrangement, which means that the supplying company .

provides the ability to change the product.

That is limited to who can change it, or it is

leased with a certain allowance for that kind of change and
maintcnance.

MR, PERLE: I am a little confused i

marriage of programs and data.

In your written representation you refer to computer
program materials.

From what I gather you are talking

about a2 combina=-
tion of

what we laymen call data input and instructions to the
nachine

for a computer program, and you said before that there

is an identity being created, or you can't separate out the.

two. :
Could you explain that to me a little more? @
| g
In what way do your teaching materials -- your ke
research materials and stuff -- that I sit .at a console in

O
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California and can call up from a data bank in Michigan?

How does it work and where is the difference bctweeﬁf

-

the data and the program?

MR, WYATT: Well, the argument is that the differéﬁé*
is very difficult to define. |

That particular -- just to take an examp;e, thaﬁﬂ-j
particular body of material we were discussing includes norﬁéi
verbal material, that is, printed material that would ralse_
a question that you would read off the sCreen,

But, in order to present that material on the écfeéﬁ
that data is manipulated by‘a computer program that hanc‘iles.

it and that is an integral part of it; that is, the two are

virtually inseparable.
They can be made somewhat inseparable by taking'éf
program that is a generalized manipulator of such materialQ‘

MR, PERLE: I will give you a specific exampigff

Pick whatever field you want, ahd~I am a stQQeAt
What would I do with the macﬁiﬁe?f
What would the machine dp for ﬁe?;ﬂ
Take the simple procedure, if ybg prld:
of thing. | |

MR. WYATT: Well, in the case of ‘some of t
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materials, if we —~~ we are in a group of lawyers here, and
I am not a lawyer: so I will have to disqualify myself from
that, but --

MR, PEprLE: Any field you want to.

MR, WypTT: -- but in these éases, typically a
student Eeads a case in the traditional sense and ~--—

MR. PEpLE: At the screen? At the tube?

MR, WypTh: Partially in a case b@ak‘and partially
at the tube, because the student is then pui into a role-
playing situation where in fact the student plays the role of
the judge in the case, and on the tube comes up a particular
question, or propouncements by the plaintiff, for example,
and the defendant on the tube -~ now, this is coming up _—
the plaiﬁtiff maxes a statement, the defendant makes an objec*if

tion, and then the computer savs, "You are the judge. Do

you sustain it or hot? Yes or no."
The student then replies in yes or no, and dependiﬁé
on that response the computer program that is involved with i
this data makes entirely a different reaction one way or the
other.
In fact, what you a&re looking at is a very compléy

tree structure of Aactivities that involve logic and programs
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as well as data integratedly tied together, so fhat depending
on the answer you give -- yes, you sustain the objection, no, 
you don't -~ the algoxithmic portion'of the program begins

to take a différent‘path.

That's an illustration.

Ms; WILCOX: Maybe I can put it in even a simpler
context:

School children in the second and third grades are
taucht mathematics, and the program will ask them to add one
plus ore, and they will sit down at a computer and you can .
actually sec them do this, '

It will ask "What is one plus one?"

If they say, "Two", then the program will tell themv;

to maybe find out what two plus four is, but if they give a

wrong answex, then they will have to go back and they will
probahly tell them that on the one hand here is one apple,
pius two apples, so they will progressively go through addié
tion and sﬁbtraction, multiplication at their own speed;
Then, they will get into fractions, and deciﬁéls,jf
but the computer can determine at what speed to go by théwl
ability of the student, and that would be quite differcnt_fﬁis

say you were writing a program to take care of accounts
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receivable.

Does that help?

MR. PERLE: Okay. It helps at least to what I
really want to get to.

.Somebody decides that we need a second level of
an arthmetic program for use by students in a computer, and

that means that someone has to input, or arrange, or write,

or something, the pedagogical materials -- the two plus two —4_i

and figure out whether the answ=r is four or five.

Then someone else, or maybe the same person, has.t9 
figure out how the machine reacts to a right answer and a
wrong answer.

I am wondering whether there can be a distinction
drawn between the information, the answer, and the instruction
to the manual that flow from the answer by the ﬁeople who
create them? |

You sce, what I see almost from an analogy in this
situation.is the textbool):, the workbook and thé teachcr(s> v
manual, and I wonder if the instructions in the machine aréi
in the teacher's manual, or is thaé far too simplisfic.éh =

analogy?

You sce, yesterday there seemed to be some sort of

s




feeling that nmaybe computer programs, as such, needed pro--
tection, but then maybe not within copyright; maybe so, maybe
not, at least there was a guestion,

Host of us traditional copyright people have always
thought that the content of teaching méterials in the olad
sensc -- the old textbook~blackboard sense -~ that that infor~%
riation was copyrighted material.

How you are saving that we have to approach this

somewhat differently.

Is there any way of validly preserving a dis-tinct";?
hetween what we would call the "literary input", the old
copyright input in the old sense, and the teacher's manual .fﬁ
or instructions to the machine or what have you?

Is there a distinction?

MR, WYATT: It's going to be extremely.difficult
for several reasonsS, and one that pops into my mind -~ I
think there can be the kind of division or the developmenﬁ
of the material that Arthur drew a moment ago, when you gef‘mjj
to the embodiment of that and the definition of what is a |
computer program, what is data and that sort of thing -f_iét

me give you an illustration of how some of these things wo

You see, computer language is sort of stacked on

553”  B
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top of one another, that is, in order to have a coriputer
language you have to write a program called a "compiler® in
another computer language, and so they are nested several

layers deep.

With a teacher, for example, developing a course
of the type that was described, that teacher in some cases
will he directly using what is called an "author language".

That "author language” 1s akin to programming, that
is, as the tecacher does work in this material that is very
much akin to prograrming, and I would have a very difficult
time trying to distinguish that kind of act from the act
that a scientific prograrmer does when writing programs in
FORTRAN.,

On the other hand, the material content can hLe
gleaned from a pumber of sources.

MR, PERLE: Maybe it would help me if you would
tell me how this whole teaching schmear gets involved.

I mean, I'n the educator and you arc the computer
expert and the judge has said, "Okay, come up with a second
year arithkmetic program" -~ a program in the tecaching sense.

Ytho does what?

What do I do, and what does somelody else do?

H1¢




O

ERIC

Aruitoxt provided by Eic:

How does this thing get into that status where it
can e used by the team who teaches?

MR. WYATT: Well, the scenario of the situation I
am trying to draw for you is if you are the person who is
developing the material, you should --- |

MR. PERLE: The educational material?

MR. WYATT: The educational material.

You would go about fo design a pedagogical progrém
that would deliver the kind of material you wished, so the
student gets the kind of response you want for them to develop?ﬁ

their knowledge of the body of the material, ‘

Having conceived of a plan to do that, you begin
to develop some illustrations and examples and the like, and

then at some point down the line you face a choice.

You can say, "I can write some of this material
down in a book" -- that's passive; it's delivery. A person
sits dovm and reads it and attempts to uﬁderstand it.

I might wish to take some of that material and
incorporate it into cne of the computer assisted instructionk
systems that are available in places, EDCCOM; computer mgnuj'

facturers, whatever.

Then vou engage in the activity of developing cer‘.i,

o
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portions of that material and embodying them as computer
materials -- programs, data and the like -- as I think I caile
a moment agc a "package" with which' the student is supposed

to interact.

So, in many ways you have simply extended the way
that an author can present his material to students.

MR. MILLER: Joe, I did one of theée things. It
seems like a light year ago.

This is the way I did it:

I decided that there was a bleck of my first year
procedure course I could teach by tutorial -- machine-based
tutorial -- more effectively than using class time and, as
Z,{ice has pointed out, allow each student to move through
the material at his or her own pace.

What I did was sit down and I wrote the tree, as

Joe remarked before.

What I said was, "Okay, I want to teach pretrial
motions -- motions to dismiss, summary judgment motions --
what édo I need? I need a hypothetical complaint."”

So I wrote a complaint.

"I neaed a body of case law that the student could‘

have access to", so I identified 15 cases, and the Federal

28




‘®
Rules applicable to pretrial motion practice.

Then, as Joe said, I started to write a series of
questions just as if I were in class.

I assumed that the student had read the complainf,
maybe had read the cases, and I said, "My first question in
effect is this: 1Is paragraph thréé defective for failure
to state a claim upon which relief might be granted?"

I started building a tree. I started answering in
terms of every conceivable answer that the sfudent could
give -- yes, no.

Then my next question: "Under what Rule is it

defective -~ 12(b) (6), 12{c) (6)2"

Under each answer that a student could give, I then |

in effect wrote the next question, assuming that the student

had given this answer.
Now, if a student had given a wrong answer, I built}
a loop -- tutorial loop ~-~ forcing the student back throuéh
material that would educate the student and bring that.
student to a position where he or she could thcnkwrité-the 5’
right answer, the last question in effect being the samét?
question that the student had erred, back into the mainstréém

Now, when I had built this enormous tree, and no

. g
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every piece of that I belicve is copyrighted because it was
all in my own language, and the raw public domain material -
I had used I had compiled, so I would have gotten a compﬂﬁw
tion copyright, just as I do on my case 'book.

When I had done that gigantic thing, because I am
basically an obsolete person born too early, I handed it to

a computer specialist who built the machine commands around

it, so that all of this educational material could be worked.

Someone today coulé probably do —-- Roger might be 1

able to do the whole job by himself.

MR, PERLE: WNifty.

Being an obhsolete object'like}ourself, I can con-
ceive of two different types of protection that situation
involves:

One is in copyright, and one may be in copyright
or may bhe in sonmetling else; one for all of ycur cuestions
and answors and your information ~- right answers, the wrong
answers; another for the information that you are giving the;
machine -- tellirng the mdchine how to react. | o

llow that's easv with an obsbl@te person.,

If Joe, the new breed, does the whola thing, I assum
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he is also doing two separate functions.
He simply has to be doing them at the same time.
Maybe that is a wrong assumption.

- ‘What I want to know is, am I wrong in thinking
at leqst we have the option in deciding how to protect,
because I for one think that protection is necessary,—-:both'}‘
parts of this;

Do we necessarily have to think .of only one form

of protection, or can we think of two?

MR. WYATT: Tt would be very difficult for me to

define that separation.

If I did the whole thing myself, which I could do;f
the break at which an author described he handed over the ‘
material to a computer specialist u—’if I just continued to;
work, or as I was doing.the questions I actually wrote ailft
those out in "author language" -- a programming 1anguagé {é
my point is that if you are distinguishing one kindvof pﬁo‘
tection for the program and anothe? for séméthiné,elsé;fﬁge
definition of what is a program is‘géingjﬁo bevexﬁreméléé

difficult to come by .

MR, PERLE: I am not worrying.qbout that;_I §m

worrying about function at this point.
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I mean we lawyers can find language for almost
anything and thereby fan the fires for future language.
Can we functionally separate out the two?

JUDGE FULD: And, we will adjourn after you answer

MR, WYATT: On the spur of the moment, I cannot

supply to you a definition that I would consider adequate

under just the scenario that has been drawn here for separating-

the two.

MR, NIMMER: It secms to me that what Arthur

described he was doing, itself involved both functions, didn't g

it?
He's writing out the actual words —-- questions and
answers -- but, he is also allowing for the alternatives -~ if
you answer onc way it goes to this answver, or this new ques-
tion; if you answer the other way it goeé to that question.
He is pointing the direction and I may be completei§
wrong, but it secems to me that the computer specialist then
simply converts that to electronics, but is following Arthu:fs
directionsz as to the segucence of questions, and the sequence

of questions is in a sense the program, isn't it?

62
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MR. MILLER: No, the programmer not only is con-
verting everything I do into a language the machine will
accept, the programmer is also writing the instructions.
fhink of the failroad model that will throw the
switches on the tracks and move the student into the loops
and into the jumps.

I think Joe would agree with me that if we ever

started to create monopolies in the capacity to write those

switching instructions, then we would have a dangerous situa--
~tion, . ‘ ‘
MR. WYATT: Indeed. |
JUDGE FULD: We will recess now for ten nminutes.
(A short recess was taken.)
JUDGE FULD: We will start this present session with|
Mr. Biddle, President of CIZ, that is Computer Industry |
Association.

Velcome.

MR. BIDDLL: Thank you.
I am accompanied this morning by Carol Cohen, sitti
on my right, General Counsel for Applied Data Research, one

of our membex companies; Theodore Lorah, Vice President of
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Terry lann Gencral Counsel for Computer Industry
Association.,

I wish to thank the Commission fér this opportunity
to appear before you and present our thdughts on the subject

you are considering.

-

The Computer Industry Association, a trade associa-.

tion formed merely four years ago, represents 37 member com-~
panies with combined revenues in excess of $1.5 billion
annually and employing niore than 40,000 persons.

Their prdducts.cover the full spectrum of goods

and services associated with computers and data processing.

Our member firms range in size from under one million

dollars in annual sales to well in excess of two hundred millidn

Nearly all of our membars are involved to sone
extent in software development.

Most of these companies provide software as an
adjunct to their hardwarec products to manage mass storage
devices, terminals, graphic plotters, and communications
subsystems, as well as to facilitate the maintenance and
service of their hardware in general.

Six of our menbers are exclusively involved in

developing software products and systens for use on others'

v 64
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conputers,

Onc of our members, INFORMATICS, is currently the
largest single domestic supplier of software outside of IBI,

- ) , . realize

The annual revenues which these companleshﬁrom the
sale, lease or license of their software products range from'leé

than one million dollars to over thirty million dollars.

The types of software which our members develop and

market cover a wide range of programs from large general

purpose data management and accounting systems, to srall

specizlized application packages, all developed to meet a

particular user's needs.

Some descriptive material on several of those largex
software systems by two of our member companies is contained :
in an appendix to my prepared statement.,

Regardless of their product, all of our software
suppliers share a common concern, which is, how to adequately
protect their programs in the most economical and efficient 

fashion.

e have qiscussed this matter with our menmber

companies and have found that their individual views on soft

ware protection are as divergent as the programs they develo

To the large data management systém‘supplicr,lwhds
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main concern is to minimize the risk of loss, trade secret
protection is the only feasible means currently available,

To the small gecneral purpose program supplier who
seeks a wide market for his product, coéyxight protection
offers the most economical reans.

Still other manufacturecrs favor patents to protect
their software products.

In short, we have discovered that there is no con-
sensus in the industry.

Rather, the type of protection favored by a parti-
cular supp;ier usually depends on several factors which
include, among other things, the developmeﬁt cost of the pro-
duct.,, the lease or sale price, the ecase of detection ohce
stolen, the marketalility of a product, the risk of loss, the ;
originality or inventiveness of the product, and a product's
transportability.

We have asked our members to consider th nopyrightﬁ%
questions which this Commission has posed, requesting specifig
recommendations for changes in the existing laws.

Unfortunately, in view of the limited timc‘allowedf
to prepare for these hearings, we weré unabile to develop

specific suggestions as to any substantive revision of these

66
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statutes,

However, we have been able to piece together a
statement of the problem as seen by vur members fcgarding
the protecfion of software in general.

First, let's consider the dguestion of'patent versus
copyright.

The issue of software patentability, as expressed
by one of our membhers, is basically a problem in characteri-
zation.

The courts and Congress have had difficulty charac~ '
terizing a general purpose computer once it is loaded with
a software program, as a special purpose computer, and thus,
under Title 35 of the U, S. Code, a machine capable of heing
patented.

Hardware manufacturers and software supplicers seen '
to divide on the issue, the former arguing that software is
merely an idea or a'method of doing business, and, hence,

' not worthy of patent protection; and the latter arguing, on

the contrary, once software is in the computer it should. be

treated as a machine.

To some software supplicrs, the copyright laws seri

as a totally inadaguate means of protecting software progra

- BY
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whereas they sce patent laws as offering the type of pro-
tection that will bhoth protect their product and stimulate
further software innovations.
The reason for this difference has been explained
by the ways in which the patent and copyright laws operate.
Patent laws protect the invention or discovery of
an idea by giving its creator a legal monopoly over its usé,'
The copyright laws, on the other hand, do not pro;
tect an author's idea, but rather only the auéhor's embodimenffﬁ
of that idea.
So with software, copyrighting offers a very limitédwi
means of protection since competitors need only re-embody
another's ideas in some other non-copyrighted program,

Patent protection, however, would bestow the

greatest security on a software product, some of which cost

many millions of dollars to develop, as it would protect the

creator's idea regardless of the form in which it might become:

enbodied.

Several of our members currently hold patents on
software products of their creation.

It has been pointed out, however, that the gfant

of general protection to software is not without inherent

68
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drawbacks,

For example, many inventions cannot satisfy the
reguirement of non-obviousness as a standard of patentability,
or in marginal cases, the claimed coverage may be SO narrow
as to preclude broad coverage.

Another problem would be how to effectively search
the prior art if the door to software patents were suddenly
flung -open.

Additionally, the delays between filing and the
ultimate issuance of a patent, typically about three yean-s..—;
overlap the useful life of many innoQations within our fast-ﬂi
paced industry.

Also, the period for patent protection is generallfﬁ
felt to be unnccessarily long for software patents.

The patent laws, therefore, seem to provide an
incomplete answer to the question of softﬁare protection,

. However, there are also some conceptual problems‘f

in the copyright laws. .

have claimed that these laws provide an archaic method of -

dealing with today's computers and information technologies
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existing law -- Title 17 of the U. S. Code ~—~ an author of
a software program must learn to think of his product as
a book,

This term has been interprected to be a catch-all
for the various literary and intellectual materials which
do not fit the plain meaning of other statutory classifications
such as musical compositions, maps, works of art and so forth,

Under the definition of "book" courts have included
information in tabular form, computational tables, and other
collections of data, particularly adaptable to computer
programning.

Every owner of a copyright of a literary work is
entitled to the exclusive right to copy, make other versions

and to translate his work into other languages.

With regard to the majority of literary works coming

under this provision, there is little difficulty inewisioning

the sort of provisions which Congress meant to afford the owqér

of a copyright.

VWhen the owner of a software copyright looks to his .
or her entitlement of right under this section, though, the |
scope of its protection is not so clear.

For cxample, suppose software firm "A" devcloped a

70
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sorting program which, due to any number of criteria, is high
nmarketable because of it superior speed and hardware adapt-.
ability.

Suppose, also, that it was written in a computer
language easily undecrstandable by competent prograruers,

Firm "A", desiring some means of protection for
its product, yet realizing that its profitability depends on
wice usage in the industry, registers its sorter with the
U. S. Copyright Office.

If firm "B" comes along and photocopies firm "A"'s
sorter program without authorization, it would clearly be
liable for infringement of the copyright.

However, what if firm "B" simply reads "A"'s sorter
on loan from a third party licensee into its computer, and
never actually copies the language in which it is written?

What if firm "B" dumps the sorter onto tapes or

discs and then uses or sells these magnetically stored pro-

grams as its own?

Is aninternal machine representation, or a magne-

tically stored version, a copy within the meaning of the

Copyricht Ict?

Suppose firm "DB", wishing not to take the chance LQ

1
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an electronically stored program is a copy, decides to have
its programmors code "A"'s sorter into a different 1anguage;

Or, suppose "B" foregoes the use of a higher level
language, and instcad reduces "A"'s sorter to machine code,

Would this be a copy? Another version?

Could the copyright law's proscription against a
translation into other languages be interprefed to include
computer languages, too?

But, don't our copyright laws only protect the
embodiment of an idea and not the idea itself?

&

How can firm “A" then complain when all firm "B*
did amounted to the re-embodiment of "A"'s idea?

If such are the problems confronted Ly "A", then
either "A" will get little proteztion under the copyright
laws, or else will have to forego public disclosure of its
product and rely on protecting its sorter as a trade secret..

The copyright laws must be made more responsive to;

the technology of computers and information processing if they

are to henafit the software supplier in the foregoing examplé

The concept of copying must be broadened to include
not just the actual reproduction of a computer program, but

its transformation into magnetic or electronically coded

ol

72




O

ERIC

Aruitoxt provided by Eic:

v

@

storage as well.

It is generally agreed that the translation of a
program into a different computer language should also consti-
tute a copying for the purposes of copyright infringement.

Many suppliers also regard the running of a copy-
righted program without authorization to be an infringement
similar to the performance of a dramatic work without authc-i-

zation.

One commentator has even suggested that any trans-

formation between diagrams or flow charts and the program ‘

text, or vice versa, should constitute copying under.tﬁe
copyright laws.

There has been a favorable response from some of
our members to the notion that a new registration program
akin to the copyright system should be devised specifically

for software vroducts.

Undexr such a system it is suggested that only soft- |

ware prograrwing concepts and not the actual coding be dis-
closed.,
Registrations should only be permitted if these

concepus represent a sufificiently complex process to warrani"

protociions based on originality.
73
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To adrinister this requirement, a panel of ecxverts
vould be used to make the final determination before authoriz-
ing this registration.

further, this panel could serve as a team <f specialy

masters in subsequent infringement suits.

Finally, the term of prntecﬁion a&llotted under such
a system should in no «vent be longer than five years.

This, of course, reprosants onlLy the barest sketch

for a software registration system,

Even if such a system were implemented, it would
still fall considerably short of providing a solution for
those of our members who actively copyright their program
object codes.,

The biggest problem which they encounter has been
in detecting an infringement. '

Hence, nearly all suppliers who chose copyrightingf;
also use extensive licensing agreements as additional reans
of protection.

There is a general feeling among thqse suppliers
who copyright software, that if some method should be achiéyéaQ ‘

for facilitating the enforcecment of copyright violations,"

copyrights alone would probably serve their purpose.

74




However,; since adequate enforcement presupposes
an cffective means of detection, the root of the problem
lies in this area.

For this reason, the trade secret approach has

been widely used by the industry to avoid the difficulties

of detecting violations.

The proponents of trade secret protection posed
several reasons why copyrights, in addition to offering scant

protection, are unnecessary for software.

Creating complex programs, which may contain
thousands of statements, can cost thousands of dollars. ‘
Yet, to copy a finished program may only require

access to a photocopier, or a magnetic tape device.

Presumably, for these reasons, copyright protection

which in general should prohibit unauthorized copying of‘the
program, but allows free use of the idea, has been advocated
as desirable.

liowever, the fact that a large diffefential e#iéfs
between the cost of producing the work, and the cost of =

copying it, may not alonec warrant copyright,pr6tgction; -

Several other factors must he taken into account

before protection is confarred on an industry which has bLiee
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burgeoning without copyright.

First, much systems software is created by hardware -

manufacturers and provided along with the hardware at a
bundled price.

Many of these programs will work only with a parti-
cular machine model or, perhaps, even of a specific serial
number.

Hence, therec is a diminished probability that a
copier can scll his illegally obtained merchandise at a proéig

below the manufacturer who is, in effect, giving it away

with the hardware in the first place.

Second, a great deal of today's software producté
are application programs tailored to suit individual custometf
needs.

In fact, the majority of computer timé is accounté@?
for by programs that computer users develop within their‘fifj
for in-house use.

is unlikely that copies of such programs will have any signi-

ficant marketing potential..
Third, those application programs which arc‘ndt

tailored to a specific uscr's needs, but rather are mark:
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as general purpose programs, come with documentation, ﬁanuals,‘
warranties, and follow-up services.

The cost of these supporting items may well equal
or exceed the program's initial cost.

These facts suggest that a user is often buying
services and expertise as much as the particular programs
themselves.

Thus, the ill-gotten gains that may accrue to a

copying sellexr, who is unable to provide the concomitant

services and expertise, will be minimal. fi
o
Finally, the rapid expansion of timesharing'systems,?
which allow many users to subscribe to the services of a
centralized computer network, may cut against the arguments
for copyright protection.
Copyrighting is unlikely to be nccded.if it ig

relatively easy to identify, organize and vrotect software

through licensing contracts with groups of potential program
buyers and uscrs,

These consicerations have to soie extent cast doubt
on the present neéd for computer program copyright protcctibn

and indicate that the ~ase of future necd may be guite specula

tive. 7 7
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In addition, there arc several administrative pro-

copyrights,

For one, producers who get into the habit of copy-
righting nearly all of their creations would incur a serious
transaction cost problen.

Further, users who desire to copy portions of a
program from owners outside of their timesharing group would
find that obtaining permission well might prove brohibitively
expensive and time-consuning.

Yoreover, the elimination of direct competition that

copyrichting provides, may allow'éome program creators to over}
charge for their producce. :
Also, difficulties in determining whether one progray
is, in fact, a copy of another, as demonstrated.in my pre-
vious example, may make protection difficult to administcr. 4ﬂ”
Certain indiscreet experts feel that had there been
a copyright required for programs, and had programming bééng
constantly carriéd out under the thrcag of infringemenﬁ écﬁidl

for plagarism, that it is doubtful that the growth of progriﬁ

and programming techniques of recent years wonld have hLeen -

possible.
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Still, therc is little objection to the thought
that it would.not be socially harmful to permit a copyright.
of computer programs, limited in scope to replications for
purposes other than -carrying out the process of protecting
the art contained in the¢ program.

The software industry, as I have mentioned, has

- .

relied primarily on trade secret protection for their products}’

a

due to some of the inherent drawbacks in both the patent and |

copyright solutions that I have just discussed.

Sinc e trade seqrets can be lost by an ownex who
chooses insufficient methods, including large-scale marketis',
most software firms utilize restrictive licensing agreements,
or complex contractual arrangements, to insure adequate
protection for their products.

This approach, howevgr, is really inexpensive,
especially for the supplier who seeks a wide distribution
for his product.

A supplier who leases software to a data center -
often must separately contract‘with bothvthe ¢entcr's,mana§e
ment, and with the.individual users, thus inqurringaddédi 

expenses for protection.
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has over copyrighted software is that kecause there is less
access to the product, there is less opportunity to steal,
and, hence, the problems connected with detection of unautho-
rized use are thereby reduced.

all . : .

Alrmost,of our Association's member companies agree
that trade secrets offer the most reasonable means of product
protection,

The only complaints to the use of trade secrets~fa11'F
into two categories.

First, it is unclear as to exactly what constitutes
adeguate protection of secrets from disclosure.

Second, because of the diversity.in hardware systems"zf
and the size of the potential user market, it can often be

uneconomical to meet existing court standards cf protection.

JUDGE FULD: Has there been much litigation on the
trade secrct agrececments?

MR. BIDDLE: It seems to have been increasing in
the last several years nationally.

Several suggestions have kcen made that if tbcse
problems could ke solved, perhaps through federxal legislation
there would be little need to pursuce the copyright solutioh B

any further.

80




O

ERIC

Aruitoxt provided by Eic:

One idea which seems to have caught on among a
number of software manufacturers is a standardized method
for encrypting software in conjunction with the hardware.

?or example, if central processor manufacturers
were required to imbed a serial number in a location in read~’i§
only memory, then software vendors could program their pro-
ducts to test for this identification number and prohibit
access or execution should that test fail.

This so-called hardware-software lock, used not only|:

to protect unauthorized access to software modules and data
bases, but also to prevent thefts of software programs, woulg
praaibit the software's operation on a computer without an
identical serial number to that imbedded in the software.

While an éncryption system of this sort is hardly

every

foolproof, since clever programmers can track nearlyhgode,.
still it would help solve the two problems just mentioned. .

First, the use of a standard encryption technicue
would constitute prima facie evidence that a supplier had
adeguately protect;d his trade secret.

Second, by virtue of standardizing this technique

among all cauipment mamifacturers, it would doubtlessly lead

to morc cconomical neans of protection than prescnt methods

- 81
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afford.

Whether trade secrets, patent, or copyrights offer
the best solution, we do not . know.

We have tried to present the.CommiSsiqn with sone
of the problems which our members have confronted for several
years. .

We regret that we cannot offer more in the way of
specific solutions at this time.

It is abundantly clear from our discussions, and I
think it's generally agreed ﬁpon among our membe;s,,that beﬁté
sof tware protection is needed in our industry; that th.s will
probably come about only through federal action.

Yet, there is another concern that most of us share,
and that is this: without better methods of prﬁtectiou and
broader means of public disclosure, we are bound to waste.oﬁf
resources, chance the stifling of software productivity in ‘
the future, and forever re-invent the wheel.

At this point I would like to turn to one of our
member representatives --

JUDGE FULD: Thanh you very much,

Ms. Cohen?

MS. COHNIN: Yes.




I thank the Computer Industry Association for the
opportunity of addressing you and presSenting my vie&s and
the views of Applied Data Research. E

I am General Counsel for Applied Data Research,

Incorporated.

Applied pata Research, Incorporated, has been doing
busineés since 1959 and we market éophisticated sof twvare ﬁ
products throughout the world. l
The company also has developed and markets a line

of hardware-software products called STAR,

In order to familiarize you with the company's
products, let me first say that software sales in 1975 were
almost seven million dollars,

The se sales came basically from four products:} thef&
LIBRARIAN,AUTOFLOW II,‘. Metal0OBOL, and ROSCOE. .

The LIBRARIAN is installed in over 3,000 installatid'

and currently nmarkets for a price on permanent license for

about $€,000. | .

ERIC

Aruitoxt provided by Eic:



82

are installed at ower 5,000 installations.

Since its inception, Applied Data Fesearch Incorpora
ted, has spent ovar thirty million dollar: in dev *loping

these software products.

In 1975 alone our investmem?% was almost 1.5 million
| dcllars.

That is opposed to our sales iv 1975 c¢. about twelve
and a half millicn dollars.,

So you can see what percentage of our sales go into
development of the - duct.

You can; ¢ L -ourse, see how important it is to us

that thesgz products that we develop are well-protected.

Because of the large number of sales of each of

these products and the cost of the praducts, our problems
mav be different from those who market to a relatively simall
numbey ¢f persons.

Applied Data Research, Incorporated, a leader in'
the software industry, was the first to obtain a patent on

a software product; that product being AUTOFLOW. ’ “

I have distributed to the members of the Committee |
a copy of the brief which was submitted by the company on

behalf of the applicability of patent protection of the $Q££?

84
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ware products.

We believe that under existing law patent protec-
tion is available for software products; this is not to say
that other protection is not necessary, and to the extent that. 
there are other ways of protecting onefs proprietary interests;;
the owner of software should be able te¢ avail himself of these:é
methods of protection.

The company believes, . furthermore, that special
protection is necessary and desirable and in the public intere f

for software, for the following reasons.

The first problem that confronts thesz of yivkedevelop
and market software is the ease of reproduction.

Unless cumbersome and often costly devices are

installed in software systems, software systems can easily
be duplicated.
Technical restraints, which often prohibit dupliCa~¥.
tion of other products, do not pertain to software. |
Thus}%ﬁ complex computer system built at a tremén—z
dous cost, the writing thereof can be easily_duplicated at

minimal cost.

The second reason we belicve that software protecc

tion is desirable is that the industry is a developing
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industry in wvhich many small businesses are attempting to
develop and cannot afford the expense of the development
unless they are assured that therc will be adequate proprie-
tary protection.

Ilbelieve it is, therefore, in the interests of our
economy to, by specific legislation, assure that the full

protection is afforded to the owner of provrietary software

products.

As I indicated, I believe there is patent protection
I helieve, fufther, that the protection is also currently
available under applicable trade secret laws.

However, I would like to point out to the Committee
that the value of trade secret .protection relates to the size
of the marXket.

In order to claim a trade secret, certain conscien- _
tious and continuing efforts to maintain secrecy nust he
maintained by the owner.,

This, of course, becomes most difficult at sdcn timq

as you are marketing to a relatively large market, and at the

time you are marketing to a world-wide market, it becomes

almost inmn

of the potential sales back to thie United Staies from

8
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countries.
For some, trade secret protection is adequate;
for some, patent protection is adequate; for some, restricted |.
contracts are adegquate and I do note that we do market our

products through restrictive contracts.

eliove all of these should be available o the

o

I
ovner of proprietary software products in prder to protect
him,

I still believe that this is not sufficient; that
the tremendous cost that is invélved in developing these ‘
propriectary producfsvwarrants certain special protection.

We at Applied Data Research do copyright all of odf{
proprietary products,

We, therefore, avail onurselves of the existing
protection.

I feel confident that were anyone to copy a substégé
tial portion of any of our writings, be it in documentation 
form or on discs, that they would have violated o . copYriéh#SQ

I would like to,-however, see further clarifigat1on

and mocification in the copyright law,to‘dcal with the;bréﬁéé

tion of proprietary software in the following areas:

One, I believe a whole new category should i
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relative to computer software,
§102 should have something which deals with computer

scftware.

Iwo, I believe there should be a specific inclusion
of the definition of the form in which this writing can occur.,%

I would strongly suggest that the language used
could be similar to the language found under the Federal
Information Act, relative to a new Act, which hits specifi-
cally the question of this technical area, which defines
records to, among other things, include books, brochures,
punch cards, magnetic tapes, paver tapes and other documentary
materizls, rcgardless of physical form or characteristics,

Ihree, I believe that there should not be any form
of compulsory registratio-.

I think such compulsory registration would just tend
to ke burdensome and serve little purpose.,

Four, I kelieve that all forms of the writing should:-
bear the appropriate copyright notice. |

If this were done, the Constitutional requiremen#s, 

of notice would be fulfilled and the need for registration -

nicht become meaningless.
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of Copyrights?

In summation, I would like to see the law adopted
so that the language in the copyright area would reiate
specifically to the softwarc area.

Such a change would not be foreign te the revisions
of the copyright law as specific changes have been made to |
meet the needs of technological development.

Thank vou.

JUDGE FULD: Thank you.

Mr. Lorah, Vice President of IRFORMATICS. ‘

MR. LORAli: Thank you. I appreciate -also Ehis
oppor tunity to address you.

I, unfortunately. did not come with a formal pre-
pared statement for you, and at some tirie in the near future

I would like on behalf of INFOIMATICS to present that to you

-foi* .wlusion in vour formal presentation.

At the present time I would just like to make a

few Lumiary comments on hehalf of INFORMATICS.

ILFONMATICS, we believe, is the largest independent

firm in the software product industry.
JUDGE FULD: Do you agree with the other two speaﬁ'i

in general?

89
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MR. LOR:I: Yes, we certainly do.

Our produzis eére currently in use in avout 42 coun-
tries throughcut tne world, and in approximately 2200 instal-
lations.

Conceptually, we agree in total tﬂat the software
that we are producing must and should be protectable in some
way or another, and should not in any way pe in the public

domain.

We believe that the software product industry will
be a major segment of the computer industry of the future,
but that this gan only coxme to pass if we protect now what
is being developed.

Quite frankly, w& cannot bui;d an industry wlere
everyonz's work is readily available to everyone else.

There is a sabstantial investwent that must be
made in the software products industry in ordexr t. develop
software products that will be reguired.

Individuals and companies will be unwilliny to

invest thousands and potentially millions of dollars, and
untold nunbers of manhours, in the developwent of software
products which can be used by others, without payment to thes

tors,

2]
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Similarly, software Products must not become a
means for selling hardw@'e, as might be the case if hardware
manufacturers are the only onéS with the means to perect
their software.

Since the_tecb“ical Means of limiﬁing the use of
one's software are not €Wrgptly apparent, legal means must
therefore be developed ang implemented in a §ery effective

manner.,

The terms "cop¥Ffigptable", "patentable", or both,
are rather ambiguous and QOnquing to us in that the statuto
copyright seems to offer No protection for software pfoductsv
and a patent involves full qisClosure, a situation that resﬁiéiﬂ
in one revealing all that wq are trying to protect.

Therefore, neithey is really acceptable to INFOR-
MATICS. |

However, the ¢9Mop law copyright is, as we under- 
stand it, equivalent to tfaqe secret protection and is the.” 
bast we have found to date.

We believe thal thg matter of protection shouldf‘;

really be divided into £¥© parts: the protection of the id
for a software product, ©% a program, as we Call it; éhstﬁ

protection for the imple™®htation of those ideas. -
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These areas are largely independent in that it may
be that even though the idea is nct original, the implementing
is original and substantial.

In that case, it should be protected.

We believe that protection should extend over a long|
period of time.

The software product differs from an item such as
a book or a movie, in that it must continuously be maintained
and updated in or&er that it remain viable and a state of
the art product within the marketplace.

Thus, the precise form originally protected may be
changed from time to time.

The requirement muc¢.. be that the change was derived
from the previous version in a very substantial manser.

Thus it is not a new implementation buﬁ rather an
extencion to or a revision of the previous one.

All of the inprovements must be protected by really
the original action.

To the best of our knowledge there is no autoaat;c
enforcement available for the protection bf'softwarebproaﬂcﬁék

at the present time.

programs can be protected under the trade sccret

ERIC
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laws which are applied only at the instigation of the owner
of the product.

However, there is truly no viable enforcement that
we know of for trade secret laws.

JUDGE FULD: Have you had many violations that you
know of?

MR. LORAN: Ve are aware of only oﬁe.

It would be helpful if the mechanics of enforcement
of trade secret laws were simplified and the exposure they
afforded minimized.

It would, of course, also be helpful if they-would
be protected nationally or on an {tizrnalieral basis,

In fact, eventually international protection is
required for the software product industry if we are ever to
create and maintain a real industry.

The idea oI protection is, of coursc, antagonistic

to that of monopoly. If a really significant or new ideca is;
developed, then it should be protected.
If an extensive and costly implcmentaéion is creatéi
it should likewise be protected:
Ve don't see that this is much different from chck

industries or areas of protection.
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We firmly belicve that stronger protection, but
not necessarily copyright protection, is mandatory if we are
to encourage the software prqduct industry.

If we do not cncourage software as an industry whose :
products can be sold and protected in and of themselves,
then it seems obvious that the investment in software will be
significantly less and the-benefit correspondingly so.

Wi.th regard to leaving the burden of software protecsg
tion to the hardware or.which it is used, this, again is
totally unacceptable.

To do this means that the only beneficiary of an

investment in software would then be the hardware ﬁanufacturer
We believe thaf restrictive licensing; as we under- -
stand that term, is not only desirable, but is essential to
the continued existence of the software product industry.
Thank you.
JUDGE FULD: Thank you, very mpch.
MR. APPLEBAUM: May I ask you how vou discovered'.

the misappropriation of your program and what you did about it

MR. LORAH: As Jack mentioned earlier, one schcmef

#%at has been used by software firms is an encryption or an

94
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We had implemented that type of a scheme, and the
individual that was caught attempting to get access to the

software was not aware of the encryption, and in the process

of attempting to display the information on a printer for a

display device attached to the computer, it came out as non-

printable type of information which was immediatcly recognizéd;z
by %ther people.

The problem was researched and it was immediately
found.

MR. APPLEBAUM: What steps were taken against the”
culprit?

MR. LORAH: The culpable individual was released
of his position with the organization.

The particular organization made a very firm state-
ment -- supplied us with a very firm statement ~-- that GVerff
thing that had been received by them was not in a usable fdﬁm
and what was in any way in a usable form would be totally -
destroyed by then. |

Both of our organizations agreed to that statéméﬁt

JUDGE FULD: From figures each of you offér_ybufiﬁ
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MR. BIDDLE: Well, certainly not from the point of
the protection problém, |

There has been considerable discouragement in the
software industry, because the manufacturers of hardware
generally give software away as part of the bundle.

JUDGE RULﬁ: That is a difficult problem, but you
suggezied that there was potential discouragement in the

software industry under existing laws.

i MR, BIDDLE: Well, there certainly is a xisk that
you would not normally encounta" »f you were going into otheril
businesses.

We have wiingssed the pirating of our artistic
performances in th7 {srm of records and tapes.

Here wou ...ve a product with considerable greater';
value and consideralbile yreater investment that does need a.‘
protection, and thoere are those who are going to set out to

capitalize on other people's investments.

MR. NIMMER: I would like to explore whether there:

is also an industry interest in not increasing the prOteCEip

I am afraid Mr. Biddle's statement,:ﬂSo,VWithfS§£t#

ERIC
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other non-copyrighted program."”

That gets us into something we've been wrestling
with these last ccuple of day: the distinction between the
expression "protectable" in é program, and the ideas not
"protectable", and where that line is drawn is still not cleag
to me.

But, this seems to assume that it is really the
idea that is important, and that can be taken without takiﬁg13
the expression, and, hence, at least under present concept, ;

|

;

copyright is not an adequate protection. Vﬁ
|

all right, then the thing to do is provide protection for ,“”

But, suppose that to be true, and suppose we say,

the idea of the program and not merely the expression; give
greater protection.
In one sense I could see that that would be agreeabit

to your Association members as giving you greater protection

but there is another side of the coin, and I'm not sure hoy 
it comes out, but I wanted to present it.

Looking at soxrt of the basic copyright p;inciples;
the thought is one‘reason ycu don't waﬁt to protect the idga-

is because other people in the field may well want to copyg

that idea and should be able to icopy the idea as distingu
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from the expression.

For example, the first time a detective story was
written about a private detective, let's say Sherlock Holmes,
although he may not have been the first .one, but assume that.;
it was, clearly no one could copy the Sherlock Holmes stories é
per se, but anyone could take the idea then original of a
private detective operating on hics own and solving cases and
Qrite about another detective; that idea.

Suppose that idea itself was said to be protectable |

by Conan Doyle?- .7
It would mean that othexs in the field -- other
potcntial detective story writers -- would be inhibited,

and it is said that a dwarf standing-on the shoulders of a
giant can sce further than the giant.

That's a kind of applicable principle in copyright;
vhy ideas are permissible; the copying of ideas.

So from a standpoint of your own Association members

I raise the guestion, and it is only a question, but would
it be in your interests to not only protect the expression

of a program, but élso the idea of a program, or would that
have an inhibiting effect on your Association members greater

than would be the bhenefit achieved by protection for the idea?

96




Which way are vou better off?

MS. COHEN: Well, my first thought on that is once L€
you get into something protecting the idea, you get into
something that is going to have to deal with the obvious and

non~obvious; something close to the patent system.

You are going to have to, in some way, require more
than just mere resgistration.

MR, NIMMER: Well, why?

I mean why can't you take the original concept and'*
copyright #t? -

Whether it's obvious or not, if it's original and
it's copied, then that's an infringement.

MS. COHEN: Because in doing that, in my opinion,

with an idea you are giving too broad a monopoly to someone, -

unless they have a specific right toward that monopolyv.
MR. NIMMER: All right.
That's precisely my question:
Is that too broad a monopoly?
¥S. COHEN: In my opinion, yes.
MR. BIDDLE: Yes, we think it is. We agree.
MR. NIMMLR: 50 then vou don't want to protect thT

idea and then the basic problem you speak of in the present
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copyright protection for programé.is inadequate because it's
easy to take the icdea? You don't want to change that?

You don't want to give protection to the idea,
is that right?

MR. BIDDLE: Well, I think it would seem to me that
we have some definitional problems.

The idea of a computer program that allows a member
of Congress to make an inquiry Of the present state of the
nation's budget is not a unique idea; it's an idea that indusﬁ
has been using in various forms.,

Here is a neced which now cets expressed into a
computer program,

If a proprietary concept is developed that makes
that program more efficient, uses less computer storage space,

or access to data and organizes it more efficiently a=d faster,

and better, that should be protectable, and at present the
industry is protecting it by trade‘secret generally.

Then you have the cmbodiment. If you spend a million
manhours at $10 a manhour, putting this thing into a form
that a computer can use, there is a substantial investment
that nceds to be protected, but you cannot allow somcbody to

taks a $15 recel of tape and tape.for themselves that $10 millit‘
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investment in manhours that took a concept and put it into
a form that the machine can cope with.

MR.NIMMER: But doesn't youf statement say that
either one can simply take the idea without taking the
embodiment and still have the full benefit of the program?

Mﬁ. BIDDLE: Well, the distinction I wouldé sce is.
that there is the idea in its broadest sense of a task to
be performed, which we feel should be in the public domain

and is’in the public domain.

These people come up with a product. In order to
market it and advertise it, they generally describe the
content, what it is intended to ‘do and, generally speaking,

how it will do it.

But the detail inside, is that proprietary material?|

MR. MILLER: Let's get to the second ievel-of the
idea, not the idea to provide Congress people with the acces
to economic data, but the second level idea that you feferred
to in writing the program in such a way so that certain
functions are performed with maxXimum efficiency, either in:
a time-~efficiency, or in a storage-efficiency.

You think that the execution of that idea is propri

tary, and by "execution" X mean the sequence of instructio
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that will maxim‘ze the speed with which the response is gen-
erated, or minimize the amount of storage space devoted to
certain portions of the data.

MR. BIDDLE: To me, it would be analogous to Br.
Nimmer's detective story.

They are both starting out to write the detective'd
story, but one, because of his ability to do it a little
smarter and more efficiently, writes a bestseller, and the

other one is a flop.

MR. MILLER: Right.

But how much of a premium do we give the hestseller’

vriter?
e both write programs. I see your program has a
series of, let's say, a hundred instructions to acuieve a
result which my program takes me four hundred iﬁstructions.,
I see the logic of your short-circuiting. ihat caﬁ;
I take in rewriting my progran?
MS. COMEN: We are going to go to the rusic ihddstry
where yvou have got the came question again: how maay notesk;
becomes the same composition?
T don't think that because there is the qucstién_do

to when you have a duplication of the writing that it becdmés
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second-COmmentixofthis“nprdblem~sélVingg exercise, I have the

will be in the sense of endeavoring to keep you from under-~ -

an unaswerable question.
At some point you are clearly going to have copied
the same writing; it's basically the same.

MR. MILLER: But you are not denying that as the

right to use the logic you used in short-circuiting the

problem?

MR. BIDDLE: I would say that as a competitor I

standing my logic. ' : : .
MR, MILLER: By cOntract, by trade secret, I am |
trying to look at this in terms of national monopoly poiicy;

You are not arguing that I don't have the right
to take your logic?

MR, BIDDLE: If you understand how I have solved
the problem from material that I have made available, itfgeér§
to me, yes, i£ stimulated your thinking, and vou may 4o 0§ 
to the next act, and I assume you have no objection _—

MR. MILLER: I may build a better mousetrap than‘
you built. .

MR. BIDDLE: Then I assume-yOQ.have qo.objecgioh:

our in turn taking that from you and building on it?

w108
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, with which, | B
{R. MILLER: DNow, one of the thingsp,I've been con- |

during ,
cerncd -~ we've had testimony onAthe last two days ~- is once

I understand the logic by which you achieved your résults
more efficiently than I did in my initial effoft, and you
agree with me that I can use that logic, and execute it, ho&
many ways cén I execute it ﬁhat won't look or won't at least
give rise to the argument that I have taken your executions
as opposed to your logic?

Wow, ls. Cohen correctly said that.that sort of
is like using the problem of music infringement.

Again, we pick our analogies to suit our purposes.
I could argue that that's no more than Burger-Chef learning
on FMcDhonald's., |

lfow, we don't give McDonald's any monopoly powor
over its idea for the delivery of fast foods to a magcs audienc
efficiently and economically.

45, COHEN: Ah, but here we are talking abou£ a
vriting and that's the --

MR. MILLER: Query whether we are talkinyg about a

writing.

MG, COUEN: Yell, to the extent -~ the steps are

written out, aren't they, in fact?
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MR. MILLER: We have had a lot of testimony sugges- |-

ting that the verbal components of the machine operation

is so de minimus as not to concern us.

We could write out the scenario for operating
McDhonald's —-- after all Abner Doubleday wrote a book on base?'
ball., That doesn't prevent anybody from plaving basehkall.

1i$. COIIEN: No, just from rewriting-the same thing.
MR. MILLER: Rewriting the kook.

MR, BIDDLE: Yet I think you prokably will find tha£ §

most of lcDonald's employees render a trade secret and non-—.]‘

competitive agreements to protect the esscnce of how they do

tlieir business more successfully than Burger-Chef .

| MR, MILLER: Okay, okay. I'll give you trade secrets:

JUDGE FULD: I think the reference to Mchonala's

sucgests that we go to lunch.

May I ask the Commissioners to go over directly

whoe

o
W
=
(®

were yesterday and get back early?
MG, COHEN: and gentlemen, thank you very much.
"R, DIDDLE: Thank you.

(Thercupon, the hearing wes adjourned from

12:13 p.ma. until 1:30 p.n. when the proceadings

O
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continued as follows:)

JUDGE FULD: Professor Miller was in the middle off{
a question, he is not here, but can you answer it? j

MR. BIDDLE: We debated that one over lunch, and
we thought we would throw it back to the Cormission, bécause I
if the industry can't défine that.finé line between somethingw
that yoﬁ uniquely ¢reated in its next stage 6f implementatign;
we hope the Commission can, but we doubt that you can.

| It is one of those situations where we at the momenﬁﬁ
feel that probably a definition is dangerous, because even if;
you could define it, we doubt that the courts could cope wiﬁhi
it.

JUDGE FULD: They just answered vour question.

MR. BIDDLE: Answered or ducked. |

MR. LEVINE: Mr. Lorah is not here, i take it?

MR. BIDDLE: I think he got tied up on the phone
but he should be with us shortly.

MR. LEVINE: Well, in your presentatién you suégcsﬁ
that some of the members of CIM propose é five~year4term'f6f
protection for the computer software, and Mt. Lorah has é |
different feeling,-1f I recall his statémeht, that the terms

of protegtion should be shorter..
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So at least to that extent therevis a
difference bcﬁween your statements.
MR. BIDDLE: I don't think there is significant
disagreement. |
The technology moves so rapidly in this industry
and particularly in the hardware upon which the software is
utilized.
We are constantly updating and revising softwa:e.
packages and new approaches.
So whether you are providing protection for four 'i 
L ®
years pfive vears, probably the technology is going to outrun™ -
the product. (Mr. lorah arrives)
The question was "didn'tifeel that we felt that
five years was probably the maximum protection in
order?"andthejtook it that you suggested it should be shortér;
or longer.
MR. LORAH: Possibly longer, depending on how the
protection is actually provided; the problem in software beipé?

that it is constantly in a state of flux.

It is a very fluid product, and for it to remain _ ”*

viable in the marketplace as a state of the art type of produ:

it has to be in this state.
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Therefore, are you xeally talking about something
that is controlled for a very, very short period of time,

and i8§ going through some massage every time you change that 

form of the original product, or are you talking about some-

thing for a longer period of time, recognizing thouch that
it is going tc be constantly subject to change?

MR. MILLER: Ms, Cohen, part of your presentation
was addressed to‘registration, and you seemed rather negative:;
towards it, and I wasn't quitc sure what the bases ror that

position was.

MS. COHEN: Okay.
One of the hases for the negativeness as to regis-
tration deals with the fact that if and in fact we are going“gi

to treat the copyrighted work as the writing itself, this

writing is always changing.

We are constantly modifying our programs to such

register every time we chanued the program itself.
Thexe would be that problem.
I go on to one thing I just wanted to
nention.

We feel even with copyrighting we do continue to
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license under restrictive agreeﬁent.

I 'would not want us to be forced to provide copies
just generally available to anyone, if I didm't have to,
and I think that would just make the possibility of detec—b
tion a little harder, if someone might”obtain a copy --

MR, MILLER: From the Copyright Office?

MS. COHEN: From the Copyright Office.

MR, MILLER: You mean you are really saying you
don't trust the security of the Copyright Office?

MS. COHEN: Well, part of the reason of having
registration is to provide the availability of copies, as ‘
I understand it. |

I don't want to provide the availability of copieé

MR. MILLER: Well, one of the theories of copyright?
protection is that vou make a bafgain with the government thaéé
in exchange for the government providing you a monopoly, you.‘

provide a mechanism for the dissemination and access to your '

icdeas.
Ms. COIEN: But --
MR, MILLER: It scems as if vou don't want to plé&
both sides of the bargain. ;

MR. CARY: If I may interject here a point?
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Having been with the Copyright Office in the past,
their policy, as I understand it, is that they do not permit
anyone to come in and ins?ect the deposits; and make copies
of it.

The law requires that the copies be available for
inspection. It doesn't say anythiny about making copies,
and the Copyright Office has, during the timé I was there,
taken the position that they would not permit anyone to copy.

So whether that changes your attitude or not, I
don't know.

MS. COHEN: To the extent there is a provision in
the Office against any sort of duplication, that problem is
taken caxe of to some extent.

That still leaves me with my first problem as to
the cumbersomencess of the registration system.

MR. LACY: Do you really mean dnposits or do you
rmean registration that's bothering vou, bhecause it would be
possible to have registration without deposit.

MS., COHEN: It is the depositing.

MR. DIX: You really wouldn't want anybody to read
in the Copvright Office?

"Read" meaning depending upon vhat everyone doces
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with those machine -- recadable things.
Is that right? I mean just copying?
MS. COHEN: Well, I guess it goes to the question'Vfg
if we are going to address a system that is in fact -- protecgg
just the writing itself, I don't really have a problem. 1
If we are going to go to a systen ghat is in fact
supposed to protect the idea itself, well, maybe then I do
have a problem. -
I guess it depends on what it is we arc really goinéﬁ
to protect. o
MR. BIDDLE: And that, to a certain extent, \?aries." |
with each product; the level of protection the creator is .
sceking.
MR, DIX: We have been trying here, }r. Chairman,
to define what it is -- a way to describe what you all waﬁt
to protect, and I tried this yesterday without much success.‘fh

Let me try it on you:

You used the word "logic" this morning with regardl
to computer software.

Is it the logic that one wants to protect in part};
or is it a lower level than that?

Should the logic be proprietary in a particuléf.';”

111 o




110

of software?
MR. BIDDLE: It would bhe, I think, my feeling that

you wish to protect -~ if you have come up with a uniguely

creative appraach to solving a problem sufficiently that
has not been done and therefore is something that the communiﬁ;
out there is willing to pay you for, you should be able to |
protect that, and you should be able to get a return on yéurm
investment of having hired and sustained for some period of
time creative individuals who come up with ideas.

MR. DIX: Does the word "logic" describke that uniquéﬂ;

thing, the thing that might be unique?

It isn't always, but -~

"MR. BIDDLE: Well, perhaps it's analogous to the

author who comes up with a book outline and concept.

That is a creative aspect of hi# work and certainly’
should be protected.
Then he has the long, laboricus job of starving ﬁo 

death while he puts words around that concept and outline .

That also is worth something.
MR. CARY: If I may, Mr. Chairman?

understand it to mean tha same thing -- are you saying in
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effect that Aristotle, wno was the first known human being,
I think, to devise a vast system of change in the way man .
rcasoned by his logic, if he was able to get a copyrightvon'
it, then, ostensibly, he could prevent anyone else from using
logic in his manner or derivitives;thereof,iand query whethgfa
that would be the best for the public benefit to succeeding .
generations?

I mean, are you taking the same point or do we'mis~f
unéerstand each other on the word? |

MR, BIDDLE: I think we are using the term "logic"?'
to mecan more of a creative technigque of accomplishi.ng sozne-—-O
thing, a task.

MR. LACY: It is a term of art.

MR, BIDDLE: Right,.

It could be the means by which you recycle a givenfﬂ
movenent of a program to accomplish something faster and mo;é
efficiently. ”

I guess, if you are saying could Einstein have
copyrighted hié theory ofrclativiﬁy;would”it=have stogpédiz
mankind in its tracks. I don't think it would‘ﬁave.

MR, CARY: That's all I an tryin§ to get at.

MR, BIDPLE: On the other hand, there are certain!
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many similar situations -- where Arthur Murray, in eifect,

came up with a method of teaching dancing which he protected~
ag a trade secret and taught to his employeeé only as a
competitive advantage.

JUDGE FULb: Mr. Miiler;

MR. MILLER: I am going to do the same thing to ydu

that Ms. Cohen and I were just doing.

3 - Quitéuhé£ﬁ£éliy’you are trying to take; and I doﬁ;£
mean this in any derogatory sense, you are taking the besti '
attributes of each of the monopoly schemesAés the things ydﬁ
would ﬁike'to apply to the protection‘of.yéur material, ‘
Are you renlly saying that you want the creativef 
innovative aspects of a program protected, because‘you’struhg.
that together with a creative and innoyative element of a
program that the public is willing to pay‘fof; fhose.arejtﬁﬁ}
different things. | -
Becauue, 1f you are saylng that thc creatlve and
innovative elements of the proqram should be protccted,vﬁhen

I am 901ng to say to you you are talklng patent,‘and if yo

arc talking patent, are you wllllng to 11ve and d1e on a”

standard - a’qualitatlve tandard of 1nvent10n as oppored

to tho lCVLI of copyrlght orlglnallty-iﬁﬂ
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'You know, copyright protection is across the board{}
but the chances are that if .you push the patent standard
qualitatively; you may only get protection for one out 6f
a hundred or one out of a thousand, even though the public‘f-
is willing to pay for a hundred@ out of a hund:ed or a thougaﬁé
out of a thousand. | |

MR. BIDDLE: This question gets somewhat aside fréﬁf
your particular function, but our Trade Association is partifi'E
cularly concerned with monopoly problems thap exist within
our industry, and you can trace that back to having been .
granted a monopoly franchise on patents years ago. .

In fact, if you look at each industry which is
currently highly concentrated anéd under attack as being in
violation of the antitrust laws, in almost évery instance‘the 
root lays in patents. |

I don't think we are looking for cutting off tech-

nological development;-we want to see it stimulated.

The patent protection is falling by the wayside in:
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with what is available to us in electronics and computer

technology, and so forth.

tion to obtain a return on their invesﬁment.
So what perhaps I am saying is maybé we have . reached
the stage so many different optional means of achieving a
given objective, that the patent concept per se is 6utdated.??
MR. MILLER: I don't automatically reject the notiSh.
that the timing and the nature of.business and, particuarly  L
the nature of this high technonology business, might justifj;:
a federal statute for trade secret protection,. |
MR. BIDDLE: Actually, by the time a pafeﬁt is
granted under our present system, you have movaed beyond that

level of creativity.

e
]

MR. MILLER: But, as we heard yesterdéy, there
the possibility that the current rate of growth may slow‘doﬁn
to the point where incremental changes on a progranm would.pqt
be -- in other words, the program wquld not. be as dynamic
five years ffom now as it ig now.

MR. BIDDLE: Doesn't that occur in any ihdusﬁ#¥ F§é
begins to approach a level of maturity? |

HMR. NILLER: All right,
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~harder to hit a moving target than a standing one.
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Then the question is how should this group of péiicﬁ
makers formulate something that, given a lack of'political7?
sexual appeal for this subject that isvprobably doing té iégﬁ
30 or 40 years? -

MR, BIDDLE: And I think the.consengus of this
group is we are not sure you Can orlshould; fhat the presehtf
lav with the possible weakness of not having a federal'trédé;
secret statute that somebody cCan look at and live ﬁp tq‘énd 
know it will stand up under litigation isvprqbébly sufficiept
because we have the variations bastween the program that is.
inexpensive to develop and which really copyright proﬁecfiop
is adequate, and vou have the program that représents a‘sde

stantial bréakthrough in the creative statc of the art, or

; '

\

represents'millions of manhours in creating it into a usable

form that deserves protection to stimulate people to do -those

MR, MILLER: As even the military knows, it is m

MR, BIDDLE: So it isn't as though it was like the

times in our country when we Wanted a patent to videly -

disseminate ideas and stimulate other inventors to huild upc

those into new and bcttcr_thin§s;”’-f
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I think the entrepreneurial spirit of Americal—-‘if
we keep up a free enterprise system and really maintain an_.
entrepreneurial spirit, there is aiways a guy looking for‘a
way to get rich and there is continuing movement of peopleil
in our industry that if they are in an enviroﬁﬁent that iS_ 
stifling, they will move into one that‘offéré them a dynamiéﬁ
opportunity to do something new and unique. | ‘

JUDGE FULD: s, Cohen‘and gentlenen, thank you ~?f
very much., |

MR, LACY: One question. I just want to take a

moment.’

I am wondering to what degree those of your mémberé
would rely primarily on trade secret protection and to whath
degree they are troubled by inadequacies of that in providing 
international protection fbr copyright or patents, and both.;
enjoy treaty proﬁection abroad.

Xs this a problem to you?

MR, BIDDLE: Ve have taiked to a number of 6ur |
members in the last week and a half, and-they do féeiﬁﬁh$£f 
this is a problem and, particularlyvas;theyzé:e beéihnin'
to become multi-national in their marketing efforts.

MR, LACY: Is there a statute language that the

.ﬂ%ww:liig,;
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- Association or any of its members would like to suggest to.A
us, because there is plenty of time to get it in, if you.
want to.

MR. BIDDLE: We would like to have the opﬁortuhityv
to submit for the record some additional métefial.

We had approximately two weeks to obtain a conéeﬁgﬁs
on a very complex subject. |

MR.. LACY: Ve recognize that. .

Mh. NIMMER: May I just point out that the'terin
"international copyright protection", for example, doesn'ti
really turn on whether our domestic law gives protect_ion.v. .

It turns on whether the foreign copyright law QiVes
protection in this area, so that even if we confined it as
a trade secret and didn't give it copyright prqtection, as
long as France or Great Britain, or whatever,-récognizes.

computer programs as copyrightable under our copyright»tteéty

you would have the benefit of that COpyright"protectiong“
MR, L2CY: But, only if thcyMCQPYright<notic¢dfi£

Well, in France they probébly'would, anywéyi;bécaﬁq

that doesn’'t depend on treaty thefg,'butﬁihinos§3q§gnp;i¢s

it would require a chain of copyfight‘hefe5tofgé£'wﬁéﬁéver

‘most ‘countrie
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would not require, but in some countries -- .

iiR. BIDDLE: Well, just as we have newmber companie§:
who have software patents in Canada and England and do not
have any in this country.

So, yes, T4hink if there is a codification of the

trade secret law here, certainly we are desirous to see it

expanded through international agreemernts.

JUDGE FULD: Again our thanks.

Information Industry Association.

Mr. Zurkowski, are you going to address us first;.
or is iixr, Taphorn?

MR. ZURKOVWSKI: Yes, I think I will start the ball
rolling.,

It is a pleasure to be back with you again, and I1;j§
left at your places a new directory of the Associatién,
primarily for the purpose of idéntifying the nature of théE;
membérsﬂip of the organization. |

MR, NIMMDR: I was surprised you‘found it ﬁeccséa;v

to do that in such a copventional medium as a book.
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proyrams.

a little strange, too.
The fact of the matter is that no computer progrmnfj
wvas used to create that, and it was done by three-by-five

index cards and it was a small file, but yOu will note thatlff

the membership by and large is users of computer programs. .

There are a nunber of compahies that do maxrket
computer programs, but in this process this has been prettyi
ruch the lifeblood of the Infarmation Industry Association,
since 19698, vhen we were founded.

e have spent a lot of time con the question of

copyright, and for the past three years or so we have had a. i

very active Trroprietary Richts Committec which has examined

te

in detail the existing revisional legislation and has proposed

sone language changes, and it is significant that given the

I

makeup of the orgyanization, thnat the committees of this organi-

zation has sunported copyright protection for conmputer grogramg

even thouagh wost of the companies wouléd be uscers of computer
-
Mr, Adler, who I had hoped to be able to present to.

you today, is unable to be with us, partially because we havl

]
23
e
)

our annual .ecting next week, and we are taking a lot of

of members for thot, and he wasn't able to roarrandge nis .

121




120

schedule to be here.

Howéver, I talked with him about the nature of_hiéﬁ
use of the programs, and I wanted to relate that to you.

Congressional Information Services - ﬁﬁdt
is his company -~ is described in the directory.. g

What they do is to collect all publications‘of the -
U. S. Congress, abstract and index thém, and pupnlish a monthij
and guarterly update of the.work of the Congress. |

In order to do that update efficiently, they have
sorted out and created, or héd created for them, a computer‘
program to do photocompositions, .to prepare camefa&réady
copyv, and they tried a number of alternatives, and the one
alternative that they came up with was to essenfially a:—:-sisty'.f
in the development of the software and in return for the uséi
of the software, to provide the property rights to the softw35
to the producing company, and you willmtice that that comp;ny ;
is also listed, INFORMATION AND PUBLISHING SZRVICES. |

they describe their principal product as a

*Samantha®.

It is a software systen designed for use by INFOR-
- s, . ot

MATION PUBLISHERS,  to produce their publications via automate

computer technigues. .
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The significance of that, and the 31gn1L1éance
of the position of CIS is that thev wish to have as much
protection for that software as possible, since that will
insure that they will receive several benefits. |

As one of the users of that sttem, they‘will.ﬁay
a-pro rata share of the first.copy costs of creating‘that'.
product, so that everyéne who uses it will pay an equal
amount.

They also will 1n”Lre thelr proprletary position;.

-

INFORMATION AND PUBLISHING SYSTEMS tvould ln.ke to see then.r. .
proprietary position maintained since the nature of software
requires that INFORMATION AND Pvz'zr;:c’sfzf:-xc:' s&é'rr:.s be- J.nvolved
in the application of this in other locatlons by other people
who have acquired the software, | - they then
become the recipient of refinements in that as that so;tware
is applied to other publishing activities.

So, I think this is fairly'representative of’the:
attitudes of the publishing members of thé Association‘whé;
are supportive of cooyrlght protcctlon for comuuter proarans

even though thny are users lather than producer .

We have madc zome DOCLflC language reconmcndatlo

both to the Congres- and to you and I thl 'lt_m1ght hq us

P EETIpLI
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today, if you so desire, to go over some of those provisions
so that some of the questions you have been raising may be
resolved by the language that has been developed by our
committee.

I stressg that it is a committee activity and does
not represent the particular views of any one nember.

So that, in the beginning, we bhelieve that computer; ?
programs should be copyrighted.

We suggest that in the definition section that a
computer program pe defined, and we offer a definition that

~

a "computer program' is a‘literary work consisting of

a

series of instructions or statements which are in a form

acceptable to a computer and which are prepared in order to

achieve a certain result, regardless of the nature of the
materials, such as documents, vunched cards, nagnctic tapes
or discs or computer storage elements, in which the works aré.
enbodied.”

Y & computer program may be a derivitive work of a
flow chart and either may be a derivitive work of a literéry‘A
work.”

In Section 102 we suggest that the comvuter prograﬁi

be specifically added to kubject matter of copyrights, and

124




ERIC

Aruitoxt provided by Eic:

we believe that the copyright protection of conputer 508 - |

ware should extend beyond the.right to Make and examiﬂe‘co§iésa
JUDGE FULD: This gives you, You fhink, all the‘

protection software maaufacturers require -- copyright Drg;

tection? |

MR. ZURKOWSKI: I was listenind to the discussion:

just concluded, and my reaetiéhr

was tliat I really appreciated the questions Mr. ;iller J~‘a:n.se
because they were the questions in my nindg wheﬁ it came‘do 
to the distinction between an expression of an iden and[the 
idea itself.
My reaction was -- and Mx, TaPhorn may have Somegy

other ideas to add ~- was that in sore Cases even tpoudh
copvright protection is available and used, it Qould'nOt“éf 
clude a software developnent firm ffom Vending a partiQQLAT
thing that they wanted to orotecﬁ as a‘trade éecret,‘aﬁd;ﬁ$g¢

the risks on it getting away from them as'a trade gccret

I don't think the chlstencc of copyrlght pkotht
necessarily would or should deny thoﬂ Lhat op90rtuu;t3

MR. TAPHORN: I tnlnh the ILh. Proprletar» righ

Cormittee did not wish to nzecluac thc u Se of otuu:""f_of‘*-'x
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protection and the thought generﬁlly waé that copyright woul&i
afford most people an adequate protection mechanism whilé, ‘
hopefully, at the same time not, shall we say, precluding,to;
Lorrow a phrase, the use of ideas which have not been pétéﬁfga

I think one of the big things is the matter of
Section 10Z(b) which expressly states that ideas shall nct}
be protected by copyright.-

I believe that was put in there to make sure“that f
tiie copyrighting of computer programs was in.no way déemed  :
to impart a copyright to ideas themselves.

The Committee's concern was that perhaps this wou;a
cause such a r¢ :ction that the normal degree accorded ekb?és;
sions of ideas may be precluded.

Stated another way, the Committee felt that’c¢mp§£éri

program proprietors should have the same rank of protection:

or a play has; whatever that might be.
and, I think as Professor Nimmer has sail, no one

has ever put a clearer handle onwhere our bottomline is..

of the Cormittee appear in 105 -- 106, excusc mec. o b

. T e 7
MR, NIMMER: Oh, arc you skipping over your microforih
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composition, or are you ¢going to get to that?

IMR. ZURKOWSKI: I understood this section was to
deal with computer prograns.

I really would prefer to defer that, rather than
to nmuddy the waters at this time with that.

I would be happy to respond, though, if vou wish,

MR. NIMMER: Well, I guess we have time problens,
the Chairman so directs me.

JUDGE FULD: The waters are sufficiently muddied
already. -ﬁ
o

MR. ZURXOWSKI: Okay.

Well, in Section 106, we would add a phrase "data
bases and computer programs" to those works which aremdu%zg.
would provide the exclusive rights to display a data base or
a computer program in subsection (5), and one in (6) and we -
would add the additional rights "to read, to store or to
reproduce for storage in a computer, or to search of to use .
a data base in conjunction with a computer,” to that section’
as vell.

MR. QILLER: In other words, you helieve copYrigﬁtf

shiould control at input?

127




ERIC

Aruitoxt provided by Eic:

; 126

MR, ZURKOVSKI: Yes.

MR. MILLER: And, what's your reaction ‘o input
for fair use?

MR, ZURKOWSXI: I don't know what you mean by

"input for fair use".

MR. MILLER: I will use an example I used yesterdai
MR, ZQRK WSKI: I Wasn't here.
MR, MILLER: I'm a publisher of a computer magaziné}
and just as SATURDAY REVIEY and other magazines now do reviééa
of books and motion pictures, and phonograph records,Aﬁy
conputer magazine wants to do reviews on corputer software. 
To do it, it's got to putva’computer copyvrigh
program into a machine and manipulate it to’see how it'works‘
in operation. - .
I would say on the classic theory that is a fairiﬁgg
it is literary criticiéu in the‘computer age.
How are you ¢going to rcad your-néw_lOG(G) asmagéiﬁg
that lind of use? ':-
MR. ZURKOWSKI: I think that th¢ ¢§mmittce’$”é§é;:
is that the language does not preclude £air‘usei that_tﬁé;ﬂ

language in the subscquent section permits fair use and def:
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the standaxds for fair use.

The use you are suggesting, I would assune that tHe
Committee would share your view that that's probably a
classical fair usec.

MR. TAPHORN: I might volunteer the thought that i;;
believe the doctrine of fair use has érisen because the o
statutes and the legal laws have stated othefwise, but pefhé?#i
have been construed to read otherwise, and the judge’in-theHZj.
situation has decided that equity will be best served and |
societal intercsts accomplished by -allowing,for example, thei,
book reviewer ‘to guote sections from it.

I would think that future applications of the law
of equity would reach appropfiate decisions in this, too,
even though the law might offhand seem to preclude what yéu_n;
propose should be accomplished.

MR. MILLER: There are those that think that‘équityé
is fast disappearing from our jurisprudence. |

MR. NIMHER: But law 107 docs‘provide fair usc,-for
it would seem to me it would override whatever provisioné  i

there are as some judge would deem appropriate.

MR. MILLER: If your theory expressed a few 1minut

ago, that a proprietor of a computer program copyright s
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have approximately the same rights as the author of a play
or book, I would assume that that also renders that programi
subject to fair use?

MR. TAPHORN: Right.

MR. NIMMER:_ But, Arthur?, gre yoﬁ suggesting théft
vou could put in the entire program for.-- .

HR. MILLER: Well, there is this debate that_féir
use does not extend to any full replication.

The trouble is that when you deal with the siﬁuatidn
I am posing, there is no way go make fair use withouﬁ naking:
the full computer repliqation. o

That is one of the curiosities = -—

MR. TAPIORN: That may or may not be‘necessari1y ;

MR. MILLER: See, to review a book, I dbn't ﬁaVe€'
to copy the bhook. | |

MR. TAPHORN: It may also turn out to be true that
to review a program vou do not need to have to go throu§h7¥
the whole format. ) |

MR. MILLER: Query whether yqu_wantvto ¢ons£§§i£

the reviewer bv some abstract notion that .to review you.can

only use "X" percent 6f a program.

lR. ZURKOWSKI: Well, I do think that what -has bec
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the exact circumstances that you are talking about would nb?J
violate any of the pravisions of 107; it would not exceed
the language of 107 even though it involved the use of_the'l
entire program, .

I think that you have to take into.account thatvihq
the information business there is a phenomenoh that ihfof@%£
can be sold off the shelf without eVer'diminishing'thevstdék;

Okay?

So that the reference point of making a complete
copy may not be relevant in ﬁhe information age, because.Y6
are not diminishihg the stock. |

Provision (4), howevér, of 107 —— I'm sorry, I_déh’
have it in front of me =-- addresses the proSiem in the' “

information age and that is, can that use diminsh the‘markét}

and if it has, if that use has in effect been undertakenltgi
avoid paying a pro rata share of the fifsﬁ copy costs; f6?t
some purpose for which that pro rata sha#e sh6u1d'ha§c:ﬁeén
paid, then I think“it is anvinfrihégﬁeht éﬁa;ﬁot.é féi;QQS'

and in prec1selfac£

Ay

with these dimensions in greater'defail,:
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MR. MILLER: That's very helpful.

MR, 2URKOWSKI: Then we would suggest that if you
do adopt those provisions, or if those provisions are adoptedb
Section 117 bedoﬁes an anachronism and should be eliminafed. ;

It may be possible, and we sﬂggest an alternative“1 
to eliminating 117. |

It may be possible to amend 117 shéuld you wish
to make some recommendations in the current copyright revision
effort, and have come to grips to your satisfaction with
cormputer programs and you could amend Section 117 -~ yoﬁ_coﬁldi
suggest amending 117 to linit its impact to otherx than'data_:j
bése computer nrograms. | |

In trying to outline the rights of a computeriprd~& 
gram developer, we have also sugcested a new Section 117, of l
it could be just an entirely new section ‘entitled, "Scopé' |
of Eiclusive_nights.in Computer Programs."”

And, the first paragraph of whicthOuld‘provide
that mere possession of a'computer pfbgtaﬁ_doés nétlenﬁitlé ,
one to make a copy thereof by reprodﬁcihg“iﬁ_thé cémputer,_:
and that goes to the rights‘of third'phrties,.ana‘is4aﬁsi§ni-

ficant provision in terms of copyright offering greater pro-

tection than restrictive contracts.
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The second paragraph of that new section would
state that the product of the implementation of a computer
program could not be considered a derivitive work of that’
programn.

The copying of the computer program would furthervﬁf
be defined as copying by recording the coﬁputer main memory;'ﬂ
by amendment to the definition of a work as fixed, so as t§ :{
conform that language to the féctual éituation of what Qées

on within a computer.,

«d

in.a

tangible medium of expression when its embodiment in a copy

So that we would say that a work is “fixe

or phonorxecord, by or under the authority of tne author is
non—-evanescent and sufficiently permanent or stable to,permitéf
it repeatedly to he perceived, reproduced, or otherwise ;
commmnicated” and we would sto» there really, "or otherwise-{
comnunicated”, and drop tne rest of that sentence.
ind, the point of that is that it thus has been:maéﬂ
a copy, and thus it may ke perceived and it may be stqred ihl

main memory for such a brief time for ordinary purposes,vbut=

if it can be repeated perceived, it is fikxed sufficiently for

purposes of constituting a copy.

I think Hr. Taphorn has made reference to proposed
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aniendment 102 (h) and we would add at the end of Section 102(&1
"However, copyrig¢ht protection may exist.in“‘ o
a collection of ideas or abstractiohs, arbitrarily
selected from a plurality of alternative ideas or
abstractions or in a discretionaré pattérn of eventé_:

or processes,"

S

I think that that fairly well describes the fun¢£idﬁ
of_a program draftsman who has an alternatiVe:set of,wayé}iﬂ
which he can write a program, and in keeping with his Styié,‘
and his ideas, and his experience; he chdoseé from amongﬁ
an alternative set a particular set, and it is that chébéingi
in which the authorship in this situation arises. |

MR. LEVIKE: Excusé me.

Is there a distinction in your mind between
"collection” énd "cowpilation”?

"Compilation" is a word of art,

AN SRR YA IRA H R RGeS e 12 g T e R

MR. ZURKOWSKI: I think we may have avoided usin

ficant difference between the two words in:this situation

MR. MILLER: Paul, could you define “idea® or

"abstraction"?
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.ba sically said that ﬂomewhere betwecn all ;he words that

MR. ZURKOWSKI: That's an easy one.

Wo, I ctan't.

MR. MILLER: In the last two days, lots of difféie‘
words have been used to describe the elements of the proéfﬁﬁ
the "algorithms", the "logic", "instructioné", "commands";l

Now, we've-gqt'"ideas" and habstraétions", andfﬁéf
are still stuck with this problém of what is‘a‘copyriqhﬁable

-

unit.

.
e

4

e ZURKOWSKI: Do you have any words of'wiédbmiéﬁf
that, Joe?

MR TAPHORE: Well, as T said earlier, it vﬁslﬁﬁé
feeling of the Committee that we were talking hére about»ﬁﬁé
same tyoe of thing that Juﬂgé.Learned Hand was speaking of
regarding a play 30, 40 yearsiaéo.

I think the{play_WAS‘"Abie;s_~Irish rose", or
something like that, and I'm sure Profeséor Wlmmer cé ld

explain it auch Letter than I can, but Jucge Learned Hand
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have to say that vou are now in a rcalm of ideas, which are
unprotected by copyright.
I don't know that anyonc has done much bketter in
terns of stating what that line is.
The Cormittee just wished to assure that however

that line is drawn in copyright law, that programs would have:“

the benefit of that same consideration, bearing in mind what_”
102 (B) says.

So they accept 102(B) and just want to be sure that E
102(B) is not extended so far as to preclude progréms being
accorded the benefit of the expression of the idea in its
full ambit.

e really don't wish to change the copyright law

in its domain, whatever it ray be.

MR. MILLER: The difficulty I am having is that
those two words don't have any immediate reference point with
regard to what is actﬁally on a program.

I am a little concerned that a court will treat
those two words as terms of art and, they are not terms‘of
art; they are just different words than algorithm, logic,

instruction, command.

M. TAPHORN: I share the Professor's obsorvations.

("':
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I mi¢ht just note back that ten years or so ago,
I believe the Patent Law Office endeavored to define what
they might consider vatentable, and perhaps I shouldn't
be speaking for them, but I have a feeling one reascn they
gave‘up on the project was that nobody could decide what an"?
algorithm is. |

Prohbably everybody had his own tho;ghﬁs.

I dqn't really believe we are going to resolve the
situation here today.

MR, MILLER: And the curious lesson might he not to‘
try by using words that don't have content.

MR. TAPHORH: Well, the Committee's motivation was
partly in the 1ight of that Nichols csse decision back in 1935

MR. ZURKOWSKI: I thinﬁfgﬁ? putting an end to those%
lengthy discussions within Lie Comﬁittee on the pros and cénsg
of putting it in; we enjoy the luxury of being the pro-‘ f
ponents and not the ocne who has to write it, really, and we
thought that it would be useful to put it in as a promosal

to highlicht the problenm.

The decewper we got as a Committee intoe the details

-

of this, the more complesr it gets, and I'm really impressed

with the discussions I have heard so far here today in terms
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of coming to grips with those complextities, and I am greatly -
encouraged by what I hear, and I don't think that ve have
the answers, either.

MR, MILLER: I don't know whether this is an appro-

priate time, but on the assumption that it is, I think this

-~ you know, this is the first sort of a systematic presehtétiﬁ

we have gotten as to hdw to deal with the whole revision bill
through the eyes of this problem, and it might help the |
Commission if the staff analyzed these proposais, and gave usv
a memo indicating the impact of these proposals on sore of
the things we have been talkiﬁg about in the last few days.

JUDGE FULD: Mr. Levine.planned to:do that.

MR, MILLER: Hehst so w.uch initiative.

MR. LEVINE: I didn't realize that until about ten :

seconds ago.

MR, ZURXOWSKI: Well, one of the effects of --
I'm not sure if it's 102(B) -- the amendment -- but wz do
not feel that the re—flowcha;ting that is aQailable today
with a commercially availablg computer program can recode‘ £
another program and produce a flowéhart out of it;

e think that process would be an infringement of

the program that was being subjected to that treatment.




I don't know, that's pretty esoterical, I guess.;L

MR, TAPHORN: I think we would further lixe the ‘
new program written from some of these flowcharts, and the?"
problem you have been discussing comesvinto play hera;"

The new program might possibly be.subject to-thé ‘
copyright in the originai programn tha£ viag created from tﬁé‘
intermediate work, namely, the flowchar<.

We would guickly observe that One micht wyite §
flowchart, which is so general as to comprehend what Qas
identified this morning as one should write a novei, haVing
a private detective who does a lot_of things on his owns anc
conversely, there are flowcharts at the Other end of the
scale wvhich are just‘one level of abstraCtion, if you will
pardon the abstraction, below the code itself.

It would scem that those would certainly guite

of the '
clearly involve the personality,original programming aqtho;
and which should be protected. |

Otherwise, in effect, proérams éould be :eadily-
"ripped off", to borrow an expression; | B

MR. PERLE: What do you mean these might jnvolve
the personality? | | |

MR. TAPHORN: By that I meant to say no two P¥9g
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"are written alike

" tax, shall we say, that that program would definite1y pegﬁ

e

If vou and I were both given a job of writing_éi
ance for New York state income tax, and the federal inéoﬁé

different -- yours and mine -~ and, it would in part be’
different because you and I look at things differently,
no matter how much better yours is.

MR. PERLE: Are you'saying that different ways of

looking at things, as reflected in my work préduct, should_»
be protected?
MR, TAPHORMN: Yes.
What we are tryind to say, or I at least belicﬁe;

that the differences due to personalities are essentially-

the copyrightable elements of work, and I belie&e one ﬁipdéﬁ
that reflegtion of individual personalities‘in a prograﬁf
quite a bit. B
MR. PERLE: I thought‘crcativity wgs akin féﬁthe“
personality. | S - |
I guess we are talking.éboﬁt th§fsam¢ tﬁiﬁq;;

i

MR. ZURKOWSKI: One further areca is Section 30L

precmption elause in the bill provides’ somec == we woul
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to recommend, and we do recommend that the language be amendedf
to insure that rights under state laws, such as trade secrets,i
are not preempted.

So that that is the first amendment yvou see there,
and the second amendment would be to insure that compliance
with the deposit requirements would not destroy sich equiva-
lenf rights.

The guestion of deposits also raises the question
as to the variety of wavs in which the register can require'.
deposits or can establish regulations covering déposits, and Q%
it would seem to me that there is an area in their area of “t
deposit requirements for motion pictures which might he a
useful guide for the area of computer programs, since it
does not permit the Library of Congress to have any public
showing of those films, and, in fact, most of those films
are returned, are they not?

MR. CARY: 1ell, under the agrecenent, yes, you can-gﬁ

elect to reguest a return agreenment, which, I think, most

motion picture producers sign.
MR. ZURKOWSKI: On the other hand, I do think that.

. :
thoe depository reguircment, and one of the purposes of which

is to establish a nationalde pository or a national listing ’
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some kind, would he extremely useful,

I have explored with a nwmnber of people who market

brograms as prokers, and they currently will direct inciuiries
now, .£o producers of software to request a description of
what software is available and it is on the basis of that

description that they make its availability known to users.

It seems to me that there is some exverience there

in terms of specificity by which the programs are described

that micht be useful to the Commission, if vou wisihr to consider]:

alternatives t¢ requiring that the entire program be deposited.
MR. LEVINE: Just on that point, my thinking would

be that it would be well in the interest of proprietors to

deposit prograws simply because these are not widely distribute{i

as with motion pictures, and everyone has a pretty gocd icdea

of what the motion picture, "Rll the President's ﬁen"-is, but
very few people have a very good idea of what program "X" is,
and sinply for purposes of proof should the proprietor atteﬁpt:
to énforce his rights, I would think it would be very useful |
to have an official deposited copy in some agency.

MR. ZURKOWGKI: I would not make the assuption

that is implicit in your remarks that programs will always be

mnarieted to a limited audience.

. 142
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I would cite a May 3rd issue of the KEW YORX TINEéC
which carried a story akout low cost computers beginning'td”.
move into the hone.

And there are such cost factors as four years ago’
a typical microprocessor cost $400; a single microproceséorh_
today, the size of half a stick of gum, can contain 30,000
transistors, and the bestselling one today retails fér $15;

The article goes through a description of computer
hobbyists who are develoning all kinds of games using computgpgﬂ
in a one-on-one situation in their own living rooms, and I
could foresee thez day vnere there‘are coxputer programs that
enable you to interact with that computer to play chess, to
figure your income taxcs, to do all that sort of thing, and"
that kind of a package could he sold as é magnetic tape,
it bears a striking resemblance to the e#peri ence in the
recoriding industry with magnetic tapes..

So I would not make the assumption’that you aie'
talking apbout a commoditf hérc that'is eSoterié and of'liﬁiﬁé
interest to a very selcct audicnce DlenU $50, 000.

I think that you are talhlnd éoouc tnlngs that.w11

ultinately bﬁ sold to the cons umer, and you then urlng 1L“uackﬁ

under the same Xind of notlvatlon uhezc you uant to got thc
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down, you want to give the person an opportunity to make his -

investment in marketing, so that the individual cost of the .-

|

ndividual consumer is spread widely and the price ultimateiy;
gets way down., |

I would also like to pick up on lr. Lacy's remarké‘:
about the international thing.

I dc think that the U. S. has the most at stake
in the area of computer programs, and for us to follow rather
than lead in the field of recolving these problems is going
to diminish the position of the U. S. economically around %he;
world.

WIPO has addressed the subject, as you know, and théj’
have suggested that due to the uncertainty as.to how far
computer programs and their preparatory and acéompanying
material could be covered bv existing forms of pfotecticn-dn&ér
national law, that a special type of legal protection wouid;l
be considercd for computer software, and that's drawn fromlthé
introduction to the third session of‘the advisory group\@n‘_
non-governinental experts on the protection pf computer prog#é$=.
scheduled for May 16th and 17ﬁh. o
I think we bhave covered the --

MR, PERLE: ir. Chailrman?




JUDGE FULD: IMr. Perle.

MR. PERLE: I don't know if this was covered before, |’
but you have certainly done a job on adapting S$.22 in computer |
programming.

If you had your druthers, sitting’

here, and if both of you were asked what is the ideal way in .‘£

which to protect computer software, would it be copyright or

something else?

MR, ZURKOWSKI: I think it might be possible to
conceive of somcthing else that would be better than copyrightgp:
but T think that the advantages of copyright, that you havé_!.

national uniformity and you don't have to rely on state law. .

You have a growing understanding of the meaning of"

copvright.

You. have trade practices in the copyright arca that.

vou can draw on, and you can get some depth of parallel
experience in other areas of intellectual property.

For my'part, I think copyright at this point in
history is the optimum solution. |

MR, TAPIORN: I would secondlthat, but taking qﬁiékyf;

o

who knows what someone might figure out as a -

the caveat,

ERIC
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you would be faced with then halancing the competing interests
of all elements of society; probably will not be an easy
answer to come by, and you might come up with a solution that‘v%
makes the developer in computer programs very happy, but it
night make the users unhappy.

I am just saving who knows how to figurc all of tha£ 3
out, and I would also quickly, before I suppoft what Paul says;%
note that WIFO now has a proposal -- a model law -- that.is
going to he consisdered on May 21st or therecabouts in Gene?a.

JUDGE FULD: Mr. Levine is going to attend that

MR. TAPIIORN: And hLe will be wecll prepared.

The VWIiPO law, as I think I read it, has substantial
eleiments of trade secret in it, and it has elements of contracté
law. |

It has elements of patent law possibly in it, but I
tiink fundamentally underlying it 1l is copyright. I think
that is really the basic thing.

Now maybe that's a better scheme for a manufacturer, |:

or mavbe it's a better idea for society as a whole, T am not
guite sure, but if you come to copyriglits, it's inexpensive,

put the notice on in the right place or two places, or whatcve;
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is necessaary, and that is about all you have to do except
to attend to the registration.
The things go out; someone now, shall we say an

employee of the customer, takes off with the program.

Probably ~- let's say he begins to scatter it. ﬁﬁat
can you do against the em?loyee? | | | |

The main thing the owner ox the probrietor of thé
program would like to do is stop him from doing that, ané whag
is the most effective, guick vehicle for stopping that? |

It would be a copyright. Get a preliminary injunc-
tion against the person.

You can't really expect to go against the person anﬁ;
recoup the.injury, because the person probably doesn't have l
that kind of money.

So, when you look at it all around, it looks likc  
copyright would give you a lot, vhile not tying up the exchange
of icdeas.

Not tying up a ~-— you know, in patent law you h#vé
sit down and say, "If I do this, am I ihfrihgiﬁg |

somebody's patent?”

If you only have copyright law, basically users
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have not heard reflectcd adequatc;y, in my ovinion, that all
copvrichts is is protecting you against us copying; that's*hei
only benefit it gives.

It really allows each of us to sit down and writé
wholeéheartedly, and independently, ard enthusiastically, so

yright still allows the idcas to.be scattered around.

So it seems to ms it's a very reascnable comprcmise

at this stage, and maybe experience will suggwst it wasn't
good enough or just right,

MR., CARY: You have mentioned just then that all

.

it protects against is the copying.

Have you neglected, or are you pushing the idea of

i

. a performance right as it were for the use of the prograw,
for erample?

MR, TAPHORN: I think the Committee was of the
opinion that if vou consider the texm "copying® to include
the term "recording it in a computer” -- main newory Or per-
nanent storage element of the computer -- if that's a copying‘L
then that would vrohably give you sufficient protection on
that program.

Now, therc is sone small leakage there.

For cxamnnle, vou could key in an instructin at a

Q IR
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keyboard; onc instruction goes in, the computer executes it,
and then you key in another one.

Now, whether that sequential entry would be deemed

to be a copving, I don't know that I personally have any feél{;

fof that.

I an always reminded of, shall we say, any one of:Q;
us taking & line out of the dictionary, and I think that's
generally deemed fair use, perhaps.

Row, would that same kind of logic apply to the

entry of a single dinstruction at a time into a computer? .

-Now it seems to me that is quite possible in the
future when we are talking about home computers,
There are computers, I think, being marketed more

and more now wihere this type of operation will come into play,’

where you will key in one instruction at a time, and I wbuldz
note also that at least one trend in programming is to g_o-_“co‘j
higher and higher level languages; to useflanguages whicﬁimdgé
approach the normal spoken language.

So that one instruction keved micht trigoer a Wh6;¢
set of responses in a comnuter.

APL ~- a Programmaing Language =-- is an example of-

a Janguage approaching that. One instruction is exceedingly
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power ful. —
I am not really a good prodrammer, but let's Say  
i€T§o what a hundred instructicns in a similar language:ﬁigﬁt
do. - e e lefé
So it may be that it's desirable to afford thé
program proprietor protectioh against a single entry, but :
it has been thougﬁt up to now a normal‘computing wofld; th5£

that's not a very big exposure.

MR, ZURKOWSKXI: We are saying that we are seeking

e

the equivalent of a performance rate.

MR. CARY: You are doing it by definition, I fake 
it, then.

MR. TAPHORN: I think we should say, I believe
program proprietors would enjoy the pérformance rate.

MR, LACY: Mr. Chairman?

JUDGE FULD: Mr, Lacy.

MR, LACY: Just merely to that point.

I took it thét wnen Mr. Taphorn was snyingaybufééh_
write with no concern except thdtquﬁ weren‘t:éopfihg;f;;i
hé meant was that a program writer_didn'fvhave £b waffy £ﬂ§ 
he might independently happen upon‘s‘metﬁing.sgmcquéfélégvhﬁc

done, as he might in a patent case.
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But as long as he wasn't copving somekody else's
vork --

My question, though, follows ¢n one Mr. Perle asked,

I take it, as I recall, that when you drew up these
particular proposed amendments, one of the reasons why you
elected to deal with your copyright problems by amending Title
One of S.22 was that seemed to be the only practical way of
conceivably getting anything done in this Congress, or the
easiest wavy.

Now, if you weren't under any constraints and were
approaching it ideally, would you do it by amending scatterea.
armendments through the text of Title One, or would you prefef
to tackle it in the way design copyright has been attempted,
by a new Title to the Copyright Act that would deal with the
whole computer area, presumably data bases, as well as softwaré
and a separate title to that? |

MR, ZURXOVSKI: I don't know that we ever have really
addressed that guestion.

I do think there are tromendous --

MR, LACY: It is not an easy term, second considera-

MR, ZURKOWSKI: ‘“There are Lremendous advantages to™
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keyving the language to the existing language, for the reason
that the existing languaqge has depth, has nmeaning to it, and.
as soon as yu tinker with it, it calls forth all these other
questions that need to be resolved.

MR, LACY: It's a more_efficient program,

MR. ZURKOWSKI: I guess Sso.

MR, TAPHORN: I would say any advantage to falling
into the copvright bailiwick is that, perhaps, it will facili-:;
tate international rights.

MR. LACY: I was assuming in the copyright bailiwick,é

-

-- as design copyright proposed -- and vou remember that

MR. TAPIHOR!l: Yes.
I must say I have given no thought myself as to
whether Title Three type of rights will be availakle to other

countries via the Universal Copyright Convention.

You ha&c to ask Profecsor Wimmer if he has a thoughti
on that.

MR, IIIMMER: Tell, sémething that remains,t6 be
clarified is whether copyright as definced under the Univcrsa
Copvright Convention and under the serne Convcnti¢ﬁ7

would be theaght to include computer programs, for example

152




-- sound recordings -- or so I think most veoplc think -- |
not included under the Universal Copyright Convention and
Berne and that's why a special sound recording

convention was required.

But, the further point is that that depends on what
the conventions mean; it has nothing to do with what our

domestic laws do or don't cdo.,

Thether orrot we grant protection, and whethervwe
do it under a scparate title or as part of the Title Oné is
not going to change the méaning of the International Conventiér
vhat they mean, they mean.

If they do include that, then we have that protectié%h
internationally regardless of what we do domestically.

MR, TAPHORN: I think that is correct.

However, I believe the world is looking for lcadef; 
ship and guidance in this arca. |

WIPO's examples are a good example of it, and ifltne
United States were to demonstrate that programs fit in uhdef:
copvright laws, some other countries, I think, might jUSt

automatically read them in.

In fact, mavbe programs are well in the United Stated;

law. I am surc thexe is Congressional -= there is history.
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the reports suggesting that Congress thinks the existing copy—,}

right law takes carc of programs.

I guess it's our thought that the industry is of sucH:

size and thét certain y is so important to businessmen that
it ought to be made very clear that.that is the ﬁhing.

I guess the thought of the Committee was that there i
is certainly the possibility then that other countries will
either assume or will legislate in appropriate amendments
to their copyright laws.

MR. LEVINE: About hov rauch longer do you expect to

be?

MR, ZURKOWSKI: Vie are finished. If you have ques—*‘ﬁ

tions, we will be happy to stay longer, but I think we have
said about what we have to say today.

MR, LEVINE: Barbara Rindger is very busy, bLbut I thirH
if we would like her to, she might come up and report on where
things stand now with the House Subcommittee and there ha-
been sonme activity today.

I can get the message to her and see if it ié possibi
for her to come up. I think it would be a good idea.

MR. KEPLIMGER: Mr, Zurkowski, in your comaents we

asked a question about whether the current time period was

154
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desirable and acceptablce for total registration,land you felt}
there was no need for any change in the time period for |
protection.

Now, is that a firm, strong position with the indus{}
try, or do you think that some harm would be done by some, |
perhaps, sﬁorter period of protection?

MR, ZURKOWSKI: I think five years wauld be too sho#i
a term in taking such a slice at it.

It would be precipigybus in view of what I think

are going to be some consumer developnents which affect the

I don't -— it's extremely difficult to see how the

marketing of those products.

o]

industry would become that stabilized over the next 30 vears, |
so that a program would stay in a static condition for much

longer than five yvears,

But I do think that there are programs coming dowm -
the pike, and applicaticns for computers and programs that
deserve a longer duration than that; than the five years.

The Committee, I don't think, has ever taken a

position on a shorter tern.

ar

The only experience we have had with the five-ve

term has been under the Office of Education and Copyright.
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authori y,.and that five years has becen inefifective in
accomplishing the purnoses.

It has not worked, because it takes, in that case,
the educational curriculum terms, and it takes almost five
years to penetrate the market and establish a pxoduct, and
then your copyright is gone.

I guess wmy point is that if there are consumer-
oriented programs, you are going to have the same problem in
five vears; it isn't going to be enough.

It wmay be enough for a $50,000 program, where vou
have a half a dozen buyers, and you are going to reach those

*

half a dozen buyers in the five-year period, but I don't think

that that logic follows through when you get into other arcas.

MR, CARY: M»x, Chairman, if I may follow up on that.

JUDGH TULD: Yes.

MR. CARY: I am assuiing that if yocu have five~
year terxms, for ecxample, it would also be a renewal terw of
five years, giving you a total of ten ycars.

I think 'r. Keplinger's question is really dircCtedv.
at the problem of whether or not it is socially desirable to
have, for example, a 75-vear tern undex the new Bili, if it's

dcne Ly a corporation ~- duration of a program which oy be

1

N
<D
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outdated within five ox ten ycars or thercabouts.

Is it desirable to have that under protection all
this time?

I think that is the basis for his guestion.

MR, ZURIQWSKI: Well, I think that a sharter time-
period would not be opposed, but I still think five and eveh
reneviakle for another five may not be realistic down the roéd;r

MR, CARY: Do you have any knowledge of any progréms‘

today that have been in existence continually for four to ten

The basic information retrieval package that Lociheed

years?

MR, ZURXOUSKI: Oh, yes.

called "Dialog" dates back a full ten years, and that's

usas
still the core computer program for search and bibliographic
kases. '

MR, CARY: Is that the only one or do you know of
others?

MR. ZURKOWSKI: WNo, I don't.

I am not personally acquainted with them, but I

that that has been around.
MR. LACY: MNr. Chairman?

JUDGE PPULD: e Lacy. -
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MR. LACY: I think the thought behind the five-ycar
period in the Office of Xducation Copyright policy and this}'
of course, is not statutory, this is a contraétual limitatién;
on the period which the Office of Education permits a copyéa
right to be gained on material to authership that has éontrie
buted financially. |

I think the thought is a curious nixture that étli
the end of five ycars the work in its original'form‘wouid hé?g
lost value because it would need to be revised to continue‘fd
be marketable, but that the work as a basis for revision Qdulg
still retain a value.

So by putting the five-year limit they assume -that .
the publisher who enjoyed that five-year copyright wouid byQ;
then havé completed his first revision of it, which as a |
revision woul# enjoy a copyright, but as competifors would
have an opportunity to employ the basic material, and cdméééx
toxrs' revisions that they would maké} o

Of course, they were not trying to.pfotéct~;hé ? 
investments in developing the ofiginal mate#iai Which‘thgif
government produced; they'wefe rea1iyntryingvpo proteéﬁitﬁé
investmant in the mérkcting:effort. | | |

S0 in two respects I think you had a rather diffe

158




problem from a privately—developed computer material, whére ﬁ
you are trying to protect the original investment, which
was provided in the Office of Education thing.

But I do think there is a problem that you might
find programs which were revised’so rapidly that the_érigiﬁé
program was ﬁo longer marketable, but where the retained
raw material value is a basis for the revision stuff,-and'So@iﬁ
policy might or might not want to protect that valﬁe as a
basis for revision, even in a rapidly changing market.

Even if "Dialog" weren't any longer marketable, it
might have componenﬁs that might enter into a marke;able
provision.

One aspect of social policy might want to continue’

to protect Lockheed's investment in that, and another might
be that it would be socially desirable to let otﬁar people ﬁ?é
that in reworking new programs.

MR. ZURKOWSKI: Vell, just for the recdrd, “Di;3;§g
is government property, and you canuﬁuy it'fox_$25'tﬁtbu§ﬁff

the University of Ccorgia.

.
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developed that search and brokerage function.

MR, LACY: Don't let the fact destroy the analocy,

because they are different,.

MR, ZURKOWSKI: I think that the experience of
EDUCATICHAL PUBLISHERS, given the fact that the five years
was supposed to protect the investment in marketing, was
that they would just get a product up to a point where the

product was accepted in the educational. system; and then it

would fall into the public domain and all of their competitors
would be able to ride that marketing efforit, and the five |
vears was just too short; five vears goes awfully quickly.‘

JUDGL FULD: &hs we have discavered these two days.

Ms. Tiilcox?

M5, WILCOX: »MMr. Zurkowski, you indicaﬁed that theré'
was a recason to kelieve that there would be a lot of home |
distribution of computer programs, or sof tware proqrqms,-and.f
there also secms to be a direction fgr self~contqined units.

Do vou feei that would he something“to copyright?
Should thev be covered in the same way?

MR, ZURROWSKI: Well, ny analogy was to -- or my.

thought was to cncourage the developiaent of a program that o
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could be sold to people who had a basic computer unit, and
thev could do different things with it, with different self-
contained cassettes that might ke replaced in the system.

Now, you are postulating a situation wvhere you would §
héve a computerunit witn only one progrém in it, and I don't
think you need copyright for that.

If you can't get anything else in there, another
—-— once the machine has been sold, it has been sold.

JUDGE FULD: Gabe?

MR, PERLE: Yes, ‘ Lg

MR, ZURKQUSKI: It stops wihere?

MR. PERLE: On the very first page.

MR. LACY: Have you got it in this form, Gabe?
It's much wore legible than the mincographed oncé.

1R, ZURKOWQK’; Yes, I can get you a copy of that..

This languag¢e was talken from testimony that was
piepared for the louse Committec, and it is in these réprints,
if you want thcm. |

MR, TAPIOEN: To answer iis. Wilcox' cuestion sowe

e

more, one can imagine a program being on a computer tape.

It is technically feasible today to put that sot o!.

‘ﬂﬁliilﬁiw.
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instructions on a semi-conductor chip, if you will, one

instructiqn after the other.

It secems to me that that is not protected by copy-
right.

Then there is a first question: What does that

type of thing do to the copyright, and what is on magnetic
tape?

The second question is: What rights will a person

have who reads that out of that semi-conductor hlock?
1711l he then ke free to run them? ,
MS. WILCOX: That's my guestion.

MR. ZURXKOWSKI: Well, what is your answer?

MR. TAPHORN: I wouléd suggest it should belsuijCE.:i
to copyright as being a set of instructions or statements in
a form readaﬁie to a computer, because you could.pull thiat
semi~conductor chip out and stick another onc in and go merril)
on your way.

LR, LACY: ell, isn't tha; wvhat happens now with ﬁ;
the programmable hand-held calculators essentially, wherg tenl
or 15, 20 different programs for a Hewlett and Packard brﬁné*»

that they just devcloped?

Ty
'

Tt's cssentially the same thing, isn't it?

N




MR. TAPHORN: Yes.,
I know IBM nmarkets a product called "The 51007, ahdy
I think ~- well, in essence you stick in -- well, it's a h
magnetic tape. |
They can also say.to you it has‘inside of it a seﬁif
conductor chip, on which éhip is a program‘which it is othét;
wise marketing as a program product. |
MR. MILLER: The same is true, I assume, with the»i
Magnavo:x Odyssey for playing tennis on your TV screen.
There is a chip in there --
ER. TAPHORMN: I am not familia: with it,
MR, MILLER: Well, I can't think of a betﬁer iliﬁsé
tration to demonstrate the fact that we are so far away ffqm;
anything remotely connected to traditional.copyright'whén yég
have got an imbedded chip -- a semi—éonductor - Qith;the p#q
gram or sct of instructions built iﬁtd the electronics,:
non-verbal -- totally irrelevant to the usér}

There is a serious question as to whether you want

that under the interests of copyright as opposed to

mechanism.
MR. TAPIIOFM: I understand, I think, what

saying, but it is a writing which 'is == and in that

ERIC
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conductor chip it is functioning in the same that it's func-
tioning when it's reading a magnetic tape, if you will.
it may --
MR, MILLER: So is the circuitry of a television
set. |
#4R. TAPHORN: But it does not work in the normal
sense of hardware in that that computer looks at -- it pro-
cesses one instruction and then it stops and say, "What next

am I supposcd to do?"

In essence, it doesn't stop, but it goes automati-

)

cally and ¢gets a new instruction anéd proceeds accordingly.

¥R, MILLER: And vou distinguish that from a tele-
ME. TAPHORN: Yes. Just based on the fact that we

have a set of instructions. That is the basis of the distinc-

tion.

>
ey
3]

”
-

MILLDE: Anv set of instructions is a writing? .

ar
i

B

e}

., TAPHORI: Vell, let's say a set of instructions.
in the form of a writing, like a computer program norﬁaliy:i¢ 

MR, MILLEDR: T strongly suqggest we afe ;clf—dcfinins
at this roint: micht as well call it a platytus or aardvark

oxr somcething.
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You say it's a writing because you say it's a writin@@
fIR. REPLINGER: If I might offer one comment in '
this area?

It is my understanding that programs can exist on

chips of thc nature that are being discussed in one of two

forms, depending on the nature of the chip.

One is in which the chip is, in essence, a program- |-

mable read-only memory, in which that chip is loaded by a

program generated in the conventional sort of sense, anéd ti,en |

Joadad into the chip more or less as if it were being loaded.

into a disc pack or written onto a magngtic tape, or punched
out in a sct of cards.

You have another kind of chip where a circuit designeti
sits down and develops the logical, hard-wired circuitry that

will accomplish the same thing as that set of programs,

That circuitry is then reduced through nhotomass
operations to the things that will produce that chip.

You have a slightly different -- perhaps a wav to
differentiate in the method in which these chips or products

are generated.,

I simply offer that as a --

MR. TAPHORN: I vould suggest vour second embodimen!

185
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can have two forms.
In the first case, it is setting forth the instruc-~

tions in the same seguence that they may be on a nagnetic

tape.

In the example I think you were describing the

electronic interaction that will take place is not cgoing forth

in the terms of
These
operates by the

thing new or to

If these two signals are up, this is goinc to indi-
cate somcthing clse is going to be the local conscauence:

whereas in norxical prograrming the guestion is, "What are thesc

statemants?"

MR, KEPLINGER: I think that what I was sugoosting
is that thogse two things would develop in different ways, and
:hey are technologicall
inay e used to accomplish some of the same functions within
certain advance computer systens.

MR, TAPIICRN: They involve, I think,

intarplay of phvsical forces,

JUDGH

FULD: Any wore cuastions?

164

the computer asking, "What do I do next?"
things are being dictated in a wayv that
interaction of these forces to spit out some-

signal out.

-~

s

3 1

soniewhat different devices, Lut Loth

W
"
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MR, DI¥: !r., Chairman, just one.
Let me apologize for my cuestion, in a wvay, but you
will see what I am getting at.
You came out sormewhat Gifferently from the group

that testified earlicr —- the COMPUTER INDUSTRY ASSOCIATION,

Could you tell me why that ié?

Are tﬁere different sets of interests each wants
to protect, and can those be identified?

I think that's a fair question to ask, kut you
don't have to answer it, of course.

familiar with the membership of the Computer Incustry isssocia-

HR. ZURKOWSKI: I must apologize for not heing

tion.

I weuld like to suggest, however, that wiile I heard
a statement that they tried to get a conszensus position in
two weeks, we have been at this for three years, ai least.

We have examined it in detail and have had the henéé_;
fit of exceptionally qualified copyright ciperts on our
Comnittce, who have brought ~~ this really is a commercial
you have given ne a chance to male pere.

hat if you take what is called the"Veng" aiagram —~ff”

you know, you have. throe circles.

R .
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If one circle represents publishing, and one repre~
sents data processing or information scientists, or whatever,fL
and one represents users, the Information Industry is where

it overlaps.

.

e bring the trade practices of publishing to the
trade practices of the hardware industry, and vice versa.
I think that that cross-fertilization is extremely

usaful, and I don't know in what details we cawne cdown Aiffi-

1iR. DIX: %ell, I heard down at the end of their

t
4]
n
ct

imony that they really saw no need for revising the copy- .
right lairs in this resnect.
MR. ZURKOWSEI: I would like to ask them what thedr

attitude is about the third-party rights and perwanent rigiits,.

I think we thought about it a little longer and in a;

little nore detail.
e found as we cot into it that there were a lot ofj
nnanswéred guestions remaining and in trying td,énswer thosét
¢aestions it night end'ué{evising where'we arc right how.
1iR. PERLE: Are you sa%isfiedthat'your,proppsed._5
roevisions of 5.22 answers the questions? ‘ -

JUDGE TULD: nt the tiwe, I suppose yes.
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MR. ZURTOII3KI: Yes, I think so.

would be sﬁggesting thex.

The experience of trying to get these ideas con-
sidered is an interesting one.

You rezlly have to start a process, and you have to;;
involve other people in the process, and you have to listen
to what they have to sav.

I think the recommendations that are offered in that’

way, and the helief that they represent the thinking of people:

who have had experience -~ concentrated experience =-- in this

area over the last few years, but that isn't to say that --

.~ e

MR. PERLI: This may be very such out of order, but

I for one would be very surprised if as a rcsult of tim

explorations, examples, and wonderings of this Comis

ended up revising an enactment of 5.22 on the asswmiption that
§.22 is either going to he enacted pretty soon, or killed
forever.

I think that is a good assumption.

I think this Commission is goingbto have to say.ﬁﬁi
itself, "Okay, we have that, and wc.have s.éz enactad Witﬁf£yl

holding provisions in this arca. -dow, what do we do?"
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I wonder if it would be a worthwhile exercisc for
the Information Industry to come up with its idea of what
we should do starting from scratch, assuning that $.22 is
enacted the way it has been written in those areas which
affected vou.

Then, starting with a clear élate, should we try
to fit computers intc 5,22 -~ computer programming -- or,
shoulé we recommend to the Congress that under the mantle of

,

copyright or elsewhere there be other legislation and here is

-l

what it is.
I would like to see it.
MR, ZURKOWSKI: I think the Cownittee would

to takz that on.

I think that we are anxious to be of whatever help

we can ne,

MP. PRILE: Well, I just think you can't play with

S.22 and sav that that's the ansver.

I think you have to say, "We want to accowplish

something; here's the way we are going to do it; get rid of

your prejudices ané prceconceptions and just attack the job.”

I would love to sce what you caie up with, because’

wore than auny othcr group I think tae IIn ,and I say this frow
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ome experience with it mysclf, is a considered dgroup, a
knowledgeable group that has been wrestling with this problem g
for a long, long time,

I think we ought to have the full benefit of their

xperierce and their knowledge, without these constraints
and restraints.

MR, HERSFY: I second that, and I waﬁted to ask in
that comnnection how you would account for the discrepancy
between the direction that WIPO has itaken, which is to say
that there should be a new concept and a new package that
may touch on these existing means of protection, but may con-
bine thein in a new way, ané your direction which has been to
tinker with the copyright law.

MR. ZURKOWSKI: I think ours is a praginatic approach.f

MR, IZxSDY: fhis is the way to do it now.
el

N, SURKOWSKI: We tried to get as much of it done
as we could in this revision cycle.
After all, if we did not at least make thls presen-
; i _
. | .
tation, and at least take the position with the Congress In
a wav that was consistent with what they were working at, we

cou” 1 be ashad later on, "Vell, where woere you whan we passed

the copyright law?" -
Dy 17L
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It's really a tough prohlem, and there is a finite

amount of enerqgy around

<

to pursuec oan alternative courxse,

but I do think as we get to the decision point on the ravi- -
sion bill, and somc of it may or may not bé included in the - |.

legislation, then we are at that point where we have to say, |
"Okay, here's the legislation proposal eﬂboajlng these ideas."|"

And, perhaps, getting into some of those areas,

I personally think that:there should be an Unfair

Compctition Law -- Federel Unfair Competition Law -- and a

but that is

o1}

lot of thz problews could ke handled that way,

personal opinion.

But that would be expected to e c¢ranked into a
ceneral pachage.

M2, LACY: lir, Chairman?

JUDGHL FULD: Yos

MR, LACY: It scens to me that rightly we've cenfinaaf
oursclvoes vesiorday and today to the preblen of software wro- %

crams, because it's just too much otherwise to hite off in one,

neeting.

But I think wo have all realized that the intellec-
tual reoci:leri, ond particularly the strategic prollem of whether
you are sacl ing anmendments of £.,22 or & new title or wholly

172




a new bill, tha! decision rasts not only on programming, but |
on data bases which, I assume, we will deal with at anotheor

mecting of the Cominittee,

is really impossible to reach a sound

o

I think i

0n

decision, or a long-run legislative strategy until we have

seen the whole picture,
While I think we ought to be thinking about it now,

I doubt if we could reach a decision, or Paul's group could

R

usefully start redrafting their recommondatlor° for wholly

o

new ley ticn)uﬁLll we have gone through the data base partflj

of the picturc as well

MR, LEVIKE: As a practical matter ---~

MR, PERLE: I'm sure they have done it alreadv in
their heads.

MR, LEVINL: As a practical matter, the revision

bill has passed the Eenate this vear without these amendiments

It has been marked, I believe, through Ssction 110..
in the flouse Subcommittec, without tlicse amanuw01ts.

fo we can preity well assuxe that thcse ainendrients

won't be in the revisio: LIl ahou]d onc ererde ~-

MR, L“\ : ¥ell, ona could t111 th‘orotically~hf
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a strateyy even if £.22 is enacted, and what you do lecisla-
tively is come in with a bill to amend what would then he
public law so-and-so in precisely these ways.

But all I am saying is I think we can't really makéf*
these long~run strategic decisions until we get the data baseﬁ'

IMR. IERSEY: But this situation does give us an |
opprortunity to think fresh.

MR. LACY: Yes. To begin.

MR. HERSEY: Ygs.

JUDGE FULD: Do you want to say sbmething, Mr,
Kollex?

MR, KOLLEZR: fes.

X think it's interesting.

Ve've been talking about S.22 all day, but if{ vou
watch the Congressional Record you will findAthat ths louse
subcommi.ttee for weeks now has had meetings wherc they are
rarking up, not S.22, as they hérdly acknowledce receiving.‘"
it from the Hill.

They' are marking up H.R. 2223 day aftexr day. _

MS. RISHER: No, they are not. They have skippgdf
over to $.22. |

1 today for suvc that f.1,2273

-~

in fact, thay sai
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doesn't exist any more.
They are using --

INR. ZURXOVSKI: Okay, that's the answer to that

then.

JUDGE FULD: Any other questions?
(Yo response.)

JUDGE FULD: Thank you very much.,
MR. TAPHORN: Thank yéu.

MR, ZURKOISXI: 7Thank you for the opportunity.

(Pause;)

MR, LEVINE: I understand that iis. Ringer is on .

her wvav up, and she is on the fifth floor, hut the elevators -
are not very rclial:le.

There arc no davs in June that are good for everyone,-

but I think the best possible days are June 9th ;nd 1oth,
and unless we change our minds, they will be” held here in
ashington in this room,

MRLVLACY: Vhat are we going to do?

MR, LEVINE: Ve will, presumably, have continued
hearings on softwaré and attenpt to gct in some people on

the consumer level -~ userxs.

Are we going to usc tiiat neceting to Jdo
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anything on the photocopying?

MR. LEVINIS: Ve very well micht, depending upon how

that develops after we receive the reports on ay 24th.

MR. NI!¥Eit: Arthur, I was just wondering in hearing
consumexr viewpoints, X wouldn't think it would be too valuable]:
to get nore of the same of what we have bheen getting

MR. LEVIND: Along those lines, it seems to me there |

are two functions to hearings that we have gone through. Bk
One is information and the other is to allow those
pvarties who have been involved in the ficld to have an o*nor-

tunity to present their views to._the Cormission.

While, in fact, some of it may bhe redundant, I think |

the ¢roups that we have had over the last two days are groups

A ]

tnat have been actively involved.

iR, MNIMEER

Yes, I think it hzs been valuable,=bu£;

MR. LOVIKE: IXf soncone else comes out of the crovd‘

and indicatos that tﬁey really have a nessage for us, ve Mignty
donsidor that.

JUDGE FULD: lave you given any thought‘to tha“y

mecting on the West Coast, or would you glvcvtnoujn+'t0'it 

soaetine in the fall?

M. LEVIND: T othink we axe thinking now in toxnas-of

176




O

ERIC

Aruitoxt provided by Eic:

in Zeptenbier, perhaps on the West Coast.

It would be imposgsible to have one in June, because
the Vest Coast does not involve just two days; it really
involvesz three and parhaps four days of time.

So I think it's too early to attempt to do that.

JUDGE FULZ: Ms, Ringer, we welcome vou back, and

%]

could wc have report frow you on what's happening and what
wwill happen?
MS. RINGER: I cdo apologize to the Commission. I
have been in very active wmotion the last couple of days.
JUDGE FULD: I understand,

RINCTi: Ve finished a markup this morning w

rrought us into the famous cable section -- Section 111 --

t the &S

oot

3¢}

"

and I dorn't think I need to review in detail

comii hios done in warking up the Bill in the areas that

you are conceriied about.

I think this is well coverad in ywur ninutes,

I know of no develomments since the warhup, and the
information that was reflccted in the minutes that you don't .

knosw about alrecady.
I think that thoe Subcommittec menbers are very

.
gratefinvl t

o CONTU Toxr making its offer, and whatover corius o

Y
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it, I think they will consider this a plus.

On the cable issue, which is the Lig inportant issﬁé"
and it is of immediate corncern, I am not aware of what vou _F
have been told. |

Nothing? OCkay.

Thé fact that the Bill was being marked up, and.the 
fact that ﬁhey were approaching Section 111, induced £wo of ‘
the three principal trade associations in the field -- the
two being the HMotion Picture Association of America, and the

National Cable Television Association -- to rieet together and

try to work out an agreement

They have succeeded in doing that; a rather lengthy

and detailed agreement, but not I think an unacceptable docu-

eent.

It was a document that was drafted rather hurriedly:
at the last moment, and it had some uncertainties in it, put
I would say it was a hig rmonumental step forward in this long,
long history of cable television and copvrights.

Because of exigencies in time in the negotiatioés.

and drafting, and I think prohably mainly-bccause-of,that[<

no one else was brought into it.

The hroadcasters werce not brought in, ‘and the svort
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iiy:
interests were not brought in, and the other trade associa-
tions representing small cable . :lcwis were not brought
in.

So the natural reaction of all three was not affir-
mative at the outset, and they have all been conin¢ forward
with additional proposals.

I believe that everything is manageable.

I am not too clear as just how this is going to

-

[

emerge; it's certainly being much discussed.
Sut, the Subcommittee staff is drafting -— that's .
what's becen cccupying ne, in addition to the markup --~ ard Ii

helieve that “herc is a very good chance that the Sukconmittee

Y

~!

staff will present a Subcomnittee staff draft to the full
Subcoriaittee on Wednesday or Thursday of next weel, which wmay

or may not reflect some additional agrcenents; it deponds on
wrat happoens.

:@nt this is being very heavily lobbliicd and nobody
canldraw any final conclusions.

I, as alwvays, prefer to take.the optimistic view
and to suggest the likelihood that by the end of nent week
thie Subconmittee would have marked vp a cable provision wh;chﬁ

I think will have immense psvchological effects,
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is going o be very difficult to resolve, also, and there

178

I thipp; most people will regard thii as the last

of the bi¢ issues, It isn't, nccessarily.

I think the public broddeagikin; issue is one that

are a courple of others,but it is the big one, as far as the

public is coacerned, I think.

If that can be gotten behind t . beomnittee with
a reasonéle degree of success, I think .hances for the

Bill are ¥Yewarkably anod.
I don't .- that the lack of tiwme is quite as
serious a8 it might appear on the surface.
rather boldly, but with a fair Jegree of confi-
dence, 25 to think that the 3ill can be virtually marXk ed up
py the sukcormittee ~- the Democratic Convention -—.which is |
in July -- the 4th of July recess of the Democra£ic Conventioﬁfg

They will ke out for two wecks, and that's the

tergot, and I think they will meet it.
MR, LaCY: that about the Commerce Subconmitliec?
Are they going to insist on J.ev;e\\mj *9

MS. RINGER: They are insisting on not revicwing

zs long a5 the Section only Ceals vith copyrights.

Ca

They will roaview it, and the Rill will Le dead if !
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Subcommittee is induced to put communications provisions into " |

the copvright section.

This is one of the reusons that I have some considert
able hope about the whole thing.

I think that there is an understanding bLetween the @

two Subcommittee Chairmen on this, and I think that despite
the pressures, they will each try %o deal with their own areas

of subject matter.

MR, MIMMER: Does the "111" retain the positidn

abou: the FCC rules determining whether ox not importation

is —--

what has Leen changed in the agrcement is very

n with the Royalty Tribunal of

| i

important, and this ties

se have heard.

-
~
P
4
[¥S
s
L ¢
-
p)
-
e

If the carriage and exclusivity rules ~- the non-
network syniicated - exclusivity rules cf the TCC were
changed, this wruld operate under the agreement as a trigger

wviiich would allow any affected party to go,in‘and‘dnmand,a

review of tihwe rates lumediately, rather then waiting the

ordinary wporiod.
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This is a very important féature, and it's in that
arca that a lot of the discussions are taking place.

I will ke glad to answer any othexr guestions.

I think I've conveved my rather optimistic views,

MR, FRASL: DBarlbara, on tiaing, I'Qe heard that
Rodino, the Chairman of the full Judiciary,
had said that his Committec must héve it by the time of recess;

MS. RIICEL: That's right, that's right. l

MR, FRA3Y: So this is July 2 they are going out?

18, RILNGER: Yes, right.

I think this is guite possible; there is a workable

plan in existence. .
JUDGE FTULD: Does that put any burden upen us time-
wise?

1S. RINCRR: ilothing diffevent, it seems to wo.

I think that vou've got a fairly exigaent plan in
respect to the guidelines on the photocepying, and I think
if anything this confirms the need to stick to that.

MR. HIMMER: Do you have any thought of the tiﬁgfff
table Leyond the Subcouwmnittee -- how long thé Committee'13 “

likely to have it?

EG. RINCNR: Siell, I an told by 21l hands that it
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will not be long in full Comnittce.

It's not like the Senate, Tn thc llouse, the full
Judiciary Committee neets every week and they apparently are
pretty efficient about this.

Chviously, there can be all kinds of wolitical 3

h
/23

maneuvering that can delay a Bill, but asswiing that there
a reasonable degree of‘acgeptance, and nothing of thast sort,
it would seem to me that the chances of a lenugthy hangup in
the full Corunittee are remote.

The Rules Committee is not the proizlem thnat it use
to be, and, again it's a guestion of whether there are one or
more great pluralistic groups that are prepared to singly
or together kill tihe Bill off, and that's always a possibility,
but I don't se« it richt now.

JUDLGE FULD: 2Anvone vigilhile?

HE:

$S. RINGEE: kany visible as potentials, wut T doa't

see that as the result, no.

MR, CARY: . Do you envision any problem: <. the con-

MFEEN

v

selonce?

18 . RISGAR: That's one thing that everybody says

-

- it 1‘/ do L,.:.t‘_y say toat?

2>
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IS, RINGIR: Eecause everything will have besn
egrecd to by then.
ER. LEVIGE: Will there be a Title 2 ¢
Barbara, and when will the markup on Title 2 take place?

MS. RIKGER: You are talking now abou% the design

MR, LEVIKE: Yes.

&, RINGER: It will'ali pe done together, and I
think the chances are pretty cood.

MR. NIMMER: 2ny word on the effective date?

MS. RINGIZR: 1o. JLt's still January 1, '77, in the
In ny wildest inagination I canno® see that staying

I don't know vhat it will bLe, but it wvon't ¢ that,

I air pretty sure.

‘ 2

2Enare

P §
| i
~

>y

u

v

iR, LEVIMD: Or in your worst n

i, LACY: The choice will be July 1, I take it, ’77,5

or Jamuary l, '782?
MG, RINGIR: That's right.

e PLRLI: I Lhave to write somc Looks.

Aad
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e have to deal with it, and you said thexe hadn't heen much: |

MS, RINGZR: I see a potential author's eyes lighting

up.

JUDGE FULD: Arxe there any other cuestions?

MR, HERSEY: 'If there is nothing, ; would 1lik to‘~:;
I read your Wammwkmqu)Lecture" , with excitcment_ B

ard agreement, an appropriate emotion, up until the last few

DAYTS .

You put very eloguently some of the things that I
have bzen trying to sayv here; that the most sensilble and
practical soluticns on sowmc of thesc technélogical prbblemsv,fx
"ﬁ
w2 have bhcen talking about do pose danger to the culture in |

reakening vet further the position of individual authers.

Eut at the end I was disturbed andé even & little

.
it

Jriter

-
1
n

frightened by what vou said, because you said that
weoe going to have tn resort to collective bargaining to protad

tho.r wituations, as one of at least two ways in whicn thoy

LS

D)

There has beon thinking about it since 1912, to my

knowledge, in the Author's League, and there is a hasic pro-~

hlom, which is that we are inhibited by the Antitrust het frou

bargaining.
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Ye are an! indepmendent emplovees. We are independent’
entrenreneursc.,
ind that the Register of Copyrights is the reposi-

torv of the one protection we do have should have such a

fundamental, unknowing position about the real situation of

individual authors, is frightering, because what are we to

think of Congressmen and Senators and what they know and care”
3

about the situation? e

The -situation of authors is that they are very weak

econonically. Thay stand alone.
They cannot bargain collectively, and this funda- ﬁ

mental weakness is one of the reasons I have been nagging here |©

on the plea to this Commission that we be pure on copyrights, 1o

not just traditional, but that we think of copyright in its

original term.

And, that we don't allow the fact that the Copyrighit
not has already been adulterated by many commercial considera-

tions such as the design for Lanmp, and so on, to allow now

cnormous, mascive, new encouragenient of essentially commercial
rather than creative and artistic material to further adulter-
ate tho Act.

I, at any rate, would like to urge the othan enner:
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@
of the Commission, i1f they haven't done so, to read this
lecture of Barbara's, hecause it does say soimcthing which
I think we should listen to.

MS. RINGER: Let me say, John, that I wasn't stating
any conclusions in those last two pages; I was doing exactly
-— your response is exactly what I hoped for, which was to
disturls people and to develop sonie controversy on these points)|

If what I see, and I see it very clearly, is a
slipping asay of author's control of their own --

MR, {ERSEY: Ve are very awere of it.

I don't think the public is, and I don't think that
the people are aware of the conscequences to tiie puilic il
what would happen,if that actually cccurred.

I am very, very disturbed akout it.

MP. HERSEY: I quite agrec.

The public view is that Barbara iioway gets a million

and a half and M¥ichener and harold uobbins get these big Jdeals |

in paperhacks, and they don't realize that the average income
of authors is 33,000 a veer from their writines,
Authors arc in a very weak position, and copyright

io tlhieir only protoection.

- 18%
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- If we are careful aLout what the writtén word can
mcan, then I think we should think about the essential mcaniﬁg
of the Copyricht Zct, and what the massive pouring in of this
other material we have been talking about will mean.

JUDGE FULD: I disagree with only onre thing vou
have said,

Meither I nor anyone else have considered what you
say nagging.

MR, HER3EY: It's cetting to be boring, let's put
it that way.

JUDGE I'ULD: Are there any other questions?

Do vou have anything else to say?

. LEVIME: o,

LY A
MR

JUDGE TULD: We will adjourn then until June ch./

at 9:39 a.nm.

(The conference was concluded at 3:33 p.m.)
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