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~ secretaries will help you with that.

PROCEEDINGS
JUDGE FULD: This is the sixth meeting of CONTU, and
I welcome our fellow Commissioners and all those who are ﬁere
as visitors and participants. |
- May I call on you, ﬁro.Levine, for oﬁening remarks,

MR, LEVINE: Yes. Thank you.

I wﬁuld like tp velcome everyone to the first meeting .

of CONTU in our own conference room.

The CONTU offices for those of you who have not been |

around are in the southwest corner of this floor.
- If any of you need to make phone calls back to your

offices outside of the cify, you can use the FTS number and our

We will have a break in the morningts activities late

and everyohe is invited to go around to the offices for coffee.|

The agenda for this morning has been changed slightly f

The General Services Administration, which had indi-
cated that it would be making a presentation, has not as yet
formulated its position on computer software. It is in the
process, I understand, of doing so. They will no%t be testifyin
this morning. They'were scheduled to testify at 11 a. mo

At that time if Ms. Ringer is available, she has

r,
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agreed to bring us up to date on the current status of the
Revision Bill. And then at the end of that we will have our
luncheon, and eontinue in the afternoon at 1:30;

On the question of the Library Photocopying Section

e

108—G-2, the staff has sent a letter to the identifiable
1nterested parties requesting suggestions for guidelines from

them to be submitted by May 10th°

One of the major 11brary ass001ations, end the authoW.
a nd publlshers have indicated that they would not be able to |
comply with our request by May 10th, and have asked for May.
23d or 2Uth as tfe date for submitting their comments.

4 If there are no objections, I would suggest that we
1ndlcate to them that that is flne, and we will send out a ma11~
gram to the other persons that we have sent 1etters . 1ndlcatJ'
'ing that their comments can be held until that date as well.

JUDGE FULD: I think there is no objection tu that
procedure. | |

MR, LACY: Mr. Chairman, I had some discussions with
some-publishers at the Publishers Association meeting last
week, and one of the reasons for their request for the delay
was partly that they were having a convention last week and
did not have the time to devote to it, and partly, I think,

because they were under the impression that the Commission
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wanted éuite specific guidelines and sugéestiohs of how many
copies of this or that would constitute a sufficient number anC§
so on, which wquld take rather 1engthy;discﬁssioﬁs to arrive
at. | |

And also I think there was soﬁe féeling on thei; part
that there might be premature fixed positions lighting on some
of those'afeaé; |

i have had the impressiéﬁ that vhat we were request-
ing them %o do initially was primarily to indicate the objects
to be served by guidelines, vhat we wanted fo come out or what
needed prbtection in the‘one case or assurances of access on
the other with a great deal of flexibility 1eff for discussion
as to specific ways of achievipg.these goals. And I would
think that if would make it eaéier for both groups to come up
with guideliﬁes if;this sort of generality wers emphasized as
to vhat we are after. 'Apd we'ére not askinhg either group tor
commit itself, of any group if there are more than two, to com-

mit itself firmly with this or that specific hard number as

the thing.I think the early insistence on a firm commitment
tends to polarize positions,

JUDGE FUILD: You think they should be more general

in direction?
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MR LACY: I think since you are coming back to théﬁfi
anyway if we emphasizéﬁggat we really want to know 1is ﬁhgt we *fé
want to achieve in these guideiines, vhat are the éoals,'what
are we aftery I think it would be easier to come up with mayb§
ﬁore flexibility.

JUDGE FULD: That sounds reasonable and‘sensibleQ

is there anyone else who -~

MR. LACY: It is the.sort‘of‘thing you could
dé maybe infprmally over the telephone. |

| MR. HERSEY: Well, I agree, Mr.Chairman, with ?hat._

iAam also reminded that we have four months in ﬁhich,

to,éccomplish something very complicated, and the further
along ve get into this first stage  would simplify it.

' JUDGE FULD: That reflects the thinking of all of u:
I imagine.

You will take care of that (addressing Mr. Leviné).l

JUDGE FUID: Anything else? |

MR. LEVINE: Yes.

I was just told that Ms. R@nger would not be able to

make it this morning and, therefore, we will have after the

break, the tape and slide presentation on the operation of the




‘British Library Lending Division vhich was scheduled for the .
end of the day, we will shift then to the lest item on the
agepda this morning.

JUDGE FULD: The last?

MR. LEVINE: It is just a tape and sliée that we
have. | |

MR. MILLER: Will Barbara be able to visit with us
later? |

MR. LEVINE: She will not be here today. . I know
'tomorrOW'morning the House Subcommiftee is.marking up Section
111 on CATV. She'fl bein on that., She had hoped to be here
for all the Commission.discussioné, and I think she will be

able to make it maybe tomorrow afternoon.

I appreciate thé effort that those who have come %o
 testify on  rather short netice for preparing positions and
testimony.
We have gotten indications that there are others who

be n
vish to,heard and/or submit written presentations on the com-

puter software issue.

To that end I would sugges® td the Commission that
the record be held open at least until July 31st for written

presentations on computer software.
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We ére_hoping thaf if fhefe iﬁfinﬁerest wé %;ii
have an aéditignal two days' of teétimopy in ﬁune on bompﬁter|
'softwéreo | | R
JUDGE FULD: No objection.
' MR.IEVINE: Without objection we will proceed.
JUDGE FULD: We will prﬁceed. o | .
MR. IEVINE: In that connection I have left with you
a schedule for June, aﬁd if you could £ill that out for me .

before the end of today I would appreciate'it SO we can

schedule, reschedule perhaps,for June,

MR, NIMMER: Do you know whether the missing Commis-|

~siloners are going to be here?

MR, LEVINE: Mr. Sarbiﬁ, I don't believe, will be
.here. Mr. Wedgeworth wil; not be.here. Mr, Perle I had |
_expected., Ms, Kaﬁpatkin I had expected. And I don't know who
eise isn't here, Bill Dix, as far as I understood, was to have
been here, |

: JUDGE FULD: Does thalt complete your discussion?

MR, HERSEY: May we assumé that the June meeting
will be in Washington?

MR. LEVINE: Yes. That is the assumption at this

point. It is urgent that we make the arrangements as soon as

11
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possible because Washington is becomlng a city that is very
difficult to make hotel reservations in. ' _
JUDGE FULD: You mentioned the desirability of get-:
ting different dates'in June,
MR. LEVINE. Well, vie. are scheduled presently for,
June 3d and L4th, I think that we will not be meetlng in July
o r August; therefore, if we can reschedule the Junameetlng for 4
later in the month it would both give us - . |
JUDGE FULD: We will take that up latere?
.MB..iEVINE' Yes.

' MR, MILLER: We have in the past discussed the possi»f}
bility of a Vest éoast meeting. I raise this simply because . frei
June 18th or so on I happen to be on the west Coast, and could E
not attend on the East Coast but I could attend on the West
Coast, _ |

Hﬁ; LEVINE: Jine, _
JUDZE FULD: De you suggest that we meet on the
Vest Coast? We will discuss that later.
Ve have representatives here from the Computer and
Business Equipment Manufacturers Association who are going to
address us.

Are you Mr. McCloskey?

12




‘MR, McCLOSKEY: Yes. ‘
JUDGE FULD: Mr. McCloskey is the President of csﬁim
.We welcome you and thank you for your attendance,-“

MR. MCCLOSKEY Thank you.

I am Peter F, McCloskey, President of fhe Computer’
and Bu31ness Equlpment Nanufacturers Associationo With me todaé
. is Oliver R. Snmoot -, who is the Vice President of CBEMA and ‘
Staff Director of our Proprietary Righfs Committee; First,

I will descrlbe our Ass001atlon to you in genelal terms; ‘and

then I will address the questlons that you Spe01fically posed

to. us.
CBEMA is a trade asoc1atlon. It was founded in 1916'
. as the Offlce Equlpment Manufacturers Institute. Since that

time the Associatlon has evolved over the past 60 years to .

LT

represent fhe'changing needs of our members. Currently we have

42 members. ILast year the combined revenues of our member

companies rose ﬁo 32.7 billion dollars. The companies range

W

in size from major manufacturers of .computer systems gng officcf
products to companies just entering these markets. As our
neme indicates, all CBEMA members"manufacture” computer or
business equipment'products. While this term is quite broad,

it has not been interpreted to include companies who are

13
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exclusively in the software pusiness. We do’have a requinmehgl
that they be manufacturers of hardware. - | .f:
Members typicelly provide complete Offerings of | ,

progrmns”to.comp1imenf their hardware offerings such as .
systems control prograﬁs;"prograﬁming language compilers;
utility programs;such as sortsj applieation programs of
general use (for example, payroll)-and applications programs for
inventory control and the. like3; and appllcatlons programs of |
special use: whlch are the result of a special deVelopment
contract perhaps between the usér and the suppller. In' some
cases selection of program products ista major user. In otﬁeri{,
the user may not be'expeéted to alter the programs provided; |
but instead, use the system as programmed Oor as preprogrammed,
In any case, the programs provided represant a Significant‘
investment'b& the manufacfdrer. |

| CBEMA members use varied techniques to market their
Iarogrems. These'range from providing programs as a "bundled"‘
part of the'compﬁter system to the individual leases with |

lioensee. An'increasingly large number of our.members

are using copyright protection for their software products
consequent to the release of Circular 61,

Iwill turn now to the nine questions you addressed *d

14



us. I believe the most efficient approach will be to address |

them in the order presented except that I have combined my pém
ments on Questions 6 and 9. Hpowever, you will have noted'that

we included in our written comments our comprehensive position

on the Copyright Revision Bills fheméelvés. I note in partiéu
" lar that we propqéé inclﬁsién of copyrighf tréétment for daﬁa'
bases consistent h;th tﬁaf for.computéf‘programs, |

We believe computer programs afe currently gogmight-
able and that they will be properly copyrightable under the
termsof Senate 22 and House Resolution 2223. Not only tha#;
CBEMA beli‘eves computer .'progz"ams should be expTicitly decl.areld‘
copyrightable. 'Cop&righﬁ is particularly apropos'as a protec~
tion mechanism f&r computéf programs becaﬁse programming in-
volves the'writing of an author and because the priﬁary exposur
for .the proprietor is the easé of copying by others. Unliké mL
other objects of property which involve some investment to
"re#erse énginee;f and to manufacture, programs are readily
dﬁplicable withueSéentially no effort or investment., Without
legal protection; such as copyright, the proprietor of a pro-
gram is literally.at the mercy of anyone with an office copier
or a maChinefreadaﬁle media duplicator such as a computer.

Whether, or to what extent, computer programs are

15
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patentable is presently unclear. In .two instances, the Benson

and Tabbot and Johnstoh cases, CBEMA‘has encouraged‘a defini-l
tive judicial- decision on this point. We have béen disappoiﬁted‘
put, even if_computér programs were patentable; patents would |
not be an effecti%e mode of protection for the majority of ;:
computer programs. Like most ﬁfoducts, few programs appear to
‘meet the tegts of novelty and unobvioﬁsness required by the
patent laws, The éreat majority thét do not meet these-fests
still involve substential iAVestment and créativity in the
| program development, and therefore fhey must be protected .
against misappropriation, and we think copyright is the right
vay. | | | |
MR, NIMMER: Mr. Ch;irman, is ., appropriate to ask
questions during the presentation? | |
| - JUDGE ‘FULD: I think it might. If you don't mind,
MR. McCLOSEKY: I have no objection. o
MR.'NIMMER: May I inguire aloﬂg the following lines .
on copyright? I doh}t profess to be at all an expert in the

area of programs, butltry to understand what essentially

a computer program is, and then to translate it into a
completely non-computer context.

Suppose the following: suppose I were to say %o

16
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someone, "Look, I think it would'be a good ide; to'write a
book, a Yhots Who .of the Outstanding Lawyers in the Country.

"So I want you to make an evaluation of who are the
100 top lawyers in the counﬁfy, and give me a biography of |

each of them,"

If that is all I say, I think it is pretty clear tha@

it is an idea, and I cannot claim a‘copyright on that idea,

Anyone else who has that idea can likewise do a Who's Who of tne

100 top lawyers in their-opihion.

Once we have the final book, though; the 100 top
lawyess, that book as a cqmpiiétion is-protectable? bqt the ideg
of selecting the 100 top 1awyers is not frotectable.

And suppose I say further, "I don't want you just to;
use your op:nlon as to who the 100 top 1awyers are, I want
you to go into the court,rccords and find which lawyers have :
the highest batting avérage in terms of winning cases, and
pick out in that way the 100 top lawyers."

| And I might even go further and say, "Make a distincs
tion between fhoée vwho win cases with defendants who have nevery
been convicted before, and those who win cases with defendants
who have a prior record, and give ten points higher to those

lawyers who win, notwithstanding they represent defendants
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who have been convicted in the past,” Somekind of formule that
I am suggesting to him. '

"Do that. Follow these instructions and write such- a

1"
b.ook.. m‘-‘\ N

Wovld you say that 3f I make that kind of* instead |

of just saying, "Use your own judgment," I give him some éuide-

lines as to how to décide who the top lawyers are along the
lines I suggested, should that be.cépyrightable?

MR, McCLOSKEY: HNot just your Basic outline of how
to proceed, but once;the proérammer or'systems.analySt takes
those instructions -- |

| MR, NIMMER: I want to take it out of programming.

Let's pretend the computer has never been 1nvented:
I am just giving specific 1nstruct10ns on how to pick the top
lawyers, and I have worked oﬁt a formula, but you don't use a
computer. You have to go and search the court records and
actually figure it out based upon my formula. Should that be
protectable?

MR, McCLOSKEY: The idea or the writing down of those

instructions?

MR, NIMMER: Well, I write down the instructions,

I say, "Look, go to the court records, find out who

18
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has won what cases, figure out the average, take the ﬁighesé,‘ﬁ
give ten points extra depending upon thg past,?ecord of the
defendant,” a | o

'These are my instructions. Is that protectable?
Should it be? Not is it, but sh&ula it be?

MR, MCCIOSKEY: I don't think the idea should be. '
I would supp&se that'it ma& depend 6n.the éxtent and detail of !
the questions in their written form,_whether‘the.duestions |
themselves might be copyrightable.

MR. NIMMER: You mean it ma& be -- that I could étOp
someone from réproducing my words as such --

MR. McCLOSKEY: Right. |

MR, NIMMER: -~ but should I be able to stop someohe
from looking at.my words and actually going to the court record:
and doing vhat I told my man to do?

MR. McCLOSKEY: I don't believe so.

MR, NIMMER: All right. Then it may well be my lack
of understanding of computers, but how is it different if
instead of giving those instructiong to a human being, I give
those instructions to the machine? Is it different or not?

MR, McCLOSKEY: No. Before you can give them to

the machine, someone has to write them down. At some point it

19
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does become a written record.

MR, NIMMER: Well, but I have written it down myself, |

not in technical language, but I have written it down, -and we
have agreed that that should not prohibit anyone from doing .
what T told my man to do with my written instructions.

MR. McCLOSKEY: No, but we. said that he can‘t take

what yoﬁfhave done and sell fhat to someone else, your wfiftenf‘

instructions. )

MR.'NIMMER: 'The actual writing per se, but suppoée.
somebody seés m& instructions and puts it in his own words?- |

| MR, MCCLOSKEX: You have no problem with that.

The analogy is closer to faking your instructions
and then someone else selling fhose instructions to someonev
else, because that is all.the computer program is,ﬂ% inétrucf
tions to tﬁe computer, and - how'it is physically written
down, tﬁat'is ﬁhat Wwe are trying to protect.

MR. NIMMER: I don‘'t want to prolong this, but if

someone is taking the same steps that I have enumerated, but

not my language --

MR, McCLOSKEY: We are not protecting the algorithm,’

We are not protecting the approach.. We are protecting the

specific implementation.

PAY




MR, NIMMER: Thank you.
MR IEVINE: TLet me follow just briefly on that.. '.
Can the same steps'be takén°ué;ng different computér |
language? In other words, can you track my computer program: |
and use your own comphter language in suéh'a_way using the
same analogy of the séme language? . _ |
MR; McCLQSKEY:. I tﬁink if there wefe a mere substi-|
tution of my code words wifh different code words that that
would just be a Subterfugefor copying the computer.p.rogram.. .
You would have none of your own expression involved.
" You would not have created the format. Yoﬁ would not have o
created the épproach; You would just have sqbstituted differei:
words for the same meaning. | |
MR, MILLER: Then how is the second-camer.to the -
program, that is}bthe series of rules by which the machine wiil‘
achieve an objéctiveato achieve the same objective once he or
she has seen the fir§t progrém which you wanted copyrighted?
MR, McCLOSKEY: Well, it is simlilar to, if you have
an author who had written a book, you . couldntt Jjust chahga
the names of all the characters 1n the book, and state that

he had done -~

MR, MILIER: If I want to write a second ctory about!

21
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star-crossed lovers, having read ROMEO AND JULIET, the English
language is rich enough for me to:do that in a multitude of

forms, thousands, and perhaps millions és Lebnard Bernstein has
demonstrated. But if I want to ﬁave a machine handle payrolls
or contrdl inventory, isntt it.true tha£ the linguistics of |

1nstruct1ng a computer to achieve that ‘result are much more -

constricted, and mathematlcally there are just fewer numbers

of ways to articulate those instructions to.that machine?
MR, McCLOSKEY: They are fewer,but they are plenti;
fulo.
In other wards, vhile it is not as unlimited as your .
Tertile imagination may let run, you do have to finaily come
up with the same end result in specific areas. You have to
get the rlght pay, and the(rlght withholding taxes. You have t
many ways to arrive at doing thaé, and whaﬁ we are concerned |
aboﬁt is -- |
MR, MILLER: By "many," do you mean thousands?
MR. McCLOSKEY: Sure,. Ycu can take cexrtain steps

ahead of others. You can do them later. You can,depending --

MR, MILILER: Depending --
MR. McCLOSKEY: You can use the computer to add in

different ways to subtract, almost, you know, just virtually

e




limitless in terms of the permutations that you could use.
MR, MILLER: That is what I.am having difficulty

seeing,

MR, McCIOSKEY: The major development in a computer |

program involves the writing of the program and then the de-

bugging of it to get all the errors out of the program, to mak(f
.1t work under all poésibie circumstances, So that under every,f

case the computer will be able to handle the problem, And it |

is that coiiecting it for all errors,.allowing for all caseg,

vhere the major investment is made, and once that is made 1if

2
-

someone is able to profit fromuthat experience specifically,

just by strictly copying or éhanging the cast of charac~ ..

ters but not the exact steps that it went through, then you

would have someone profiting from someone else's work product.|’

MR, MILLER: Well, surely the copyright regime is
not desigﬁed as a policy statement that everyone in society

must reinvent the wheel. Certainly a certain degree of the

first developer's work goes into the public domain and becomes;j

available to the second developer.
Now trying to figure out how to space the programs

so that rational courts or rational legislatures can decide

that the second program does not infringe on the first programg{
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is a significant problem; because if we require too much.re-
modulation by the.secqnd~comer, we are producing economic waste
and we are producing a sltuation in which yoﬁ~ére inviting
litigation, ané in which the first-comer has a certain value;
to the copyfigﬁt, |

The closest case i can think of —-EI am sure Mel
may or may not agree with me —-.g case involving these gas
station games or these, yoﬁ know, Social Security number gémeS;;
in which the first-comer to the game urites.a set of rules for|.
playing, and then the second-comer to the game writes another
set of rules which have a striking similarity to the first set |
of rules.

The court in that case heldﬁThere»are Just so many
ways you can write rules for this particular simple game, and',f
if we awara'a'qopyright?to the f%rst-comer to the game then, |
in effect, we are monopolizing the game,'not the expression'
of the rules for the game,"

And I think that is what Mel is worried about, and
that is what I am worried about in terms of recognizing a .
copyrighting program that goes be&ond dubbing or copying.
And that is where we need help -- that 1s where I need help.

MR, McCLOSKEY: Well, I think that it would be obviot
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to one who 1is trained in thé'programmingflanguageé ané arts;:a
who looked at a program that had a sufficient number of steﬁé f
in the program to make a determination that someone has actuJEé
ally transiiterated the program rather than Just uﬁed the saﬁe}
idea and ceme to the same result.

I don't thlnk that would be as practlcal a problem
for adaudlcatlon as you may 1mag1ne. Programs have a vast ’
number of steps and there are manhy, many ways that you can éo
from here tb there, still incorporating'almost all of the
significant ideas, and wé are'not trying.to protect the'idea.
We are.only trying to protect the expression, the particular |
expression in that program. .And that expression hgd'great
investment in texms of makiﬁg it ﬁork effectively with the
computer, and that is where the 1nvestment goeso |

The typical business appllcatlons that g0 on a
computer have been done by man manually for years, so really
all you are doing ﬁhen you put it on a computer,you are not
coming vp with a new idea, bult you are coming up with a particu
lar expression., You put out a major investment in assuring
that it works successfully, and there should be some premium
attached to that. It should not be available to anybody to

copy on a ready-made basis, and I think there are ways where
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you can assure that that can be prevented-under'the Copyright
Law without putting unreasonable burdens on.juries or judges.f
MR. NIMMER: If I may pick it up for a mément. '
One of the cohcerns I certainly do share with
Professor Miller is this Question,t"Are there only a 1imitéd_
number of ways ofméigning it or is there only‘one.way?"
Assuming not, éésﬁming that there are a number of
ways, still, Mr. McCloskey; as I follow~what you afe saying,
.you afe saying that you are eéuating the matter of exPression ’
with the order of the sféps, because you said a féw times youif
could do it in a.different order, if I understand what you afe'
saying. , |
But that éuery vhether thaf is or should be protect-
able, that is back to my example, if I say tomyman, "First i
go to the courthouse. Then éo to the recording room where
they have all the cases 1isted. Then look at Line 32 of a
given form which will show who won. Then mark an X in Columnﬁq?E
if the personwon ; mark an X in Column B if he lost." |
I trace these various steps in reaching the evalua-
tion of the 100 top lawyers.
Somebody else can ceirtainly say what I have said in‘ 

aifi -ent words, but the order of the steps, "First go to the
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courthouse. Then go to the courthouse record room," et ceterayf

= -

are you saying that that order of those steps'quite apart from.

the longuage I use, the order of the steps should be frotect—53

able, and that somebody else would have to suggest a different‘;
order in order to avoid infringement?

MR. McCIOSKEY: No. I am saying that really the’

order of the steps is Just one. 1ndlcat10n whether or not some- }

one has used yours in toto or whetherﬁhas ab lﬂi&iﬂ

done it on his own.

ot
I'd

MR, NIMMER: Well, I am assuming now there is a COPY!;

of my steps. Different ianguage completely. Instead of going

to the courthouse, it says, "Go to the place vhere trials are
held." The language is totally différent, but the steps are i

the same.

MR. McCLOSKEY: Well, let me put it a different vay |

then.

Tf we had a thousand programmers that were program;
ming a typical applicatior, and fhat application was sufficient
ly ‘long so that there were moré than ten steps in the prograni.
It was, let's say, a 10,000 instruction program. None of theJ:

would be the same. There would be di.fferent approaches as to

how Lo do it. 2:;;




take your instructions and sell them to someone else." All

right?

.26

MR, NIMMER: That mey well be, but suﬁpose they'take
my order. Clearly there is copying; no question about it. 'The
éuestion is, should I be able to protect the Steps that I
suggested in eValuating who aré the top lawyers?

I am not suggesting the answver, - mayﬁé X should be
able to protect that; but is that essentially what you are says
ing,that the steps involved are protected?

MR, McCLOSKEY: T think the distinction between your
instructions to somebbdy else and what somebody else.did with

those instructions, if somebody were to say, "I would like to

"Sell your instructions." You have written them
dowm, and he says, "That is not a bad way. iiam going to take ;
that." You could have copyrighted those instructions. Now .
if somebody takes those instructions and does something, and
he documents exactly what he did, his work product should be
copyrightable.

MR, NIMMER: But the first one looks at my
instructions and puts it completely in his own words, but
he keeps the same essential steps, apart from whether he

could copyright it, it is an infringement of my copyright.'




MR. McCLOSKEY: You say all the essential elements'?h
are there. No, that 1s not vwhat we are referriné to, not
generally speaking,

MR. NIMMER: It is just the‘manner.of expréssipg -f.‘

MR. McCLOSKEY:  Manner of expression. Manner of

expression, ’
MR. APPLEBAUM:. .Mr. McCloskey, woﬁld you be.moré com~

f ortable with an analogy of direction being given to a pianist|
who performed a piece for a blayer:piano roll,.something that
is programmed; and drives an ihstrument and comes out with‘an
end product, and somebody else giving similar directions to. -
another person to producé a player-piano roll to vnroduce an
end product that in effect is a different creation. 5

Tould this be a more comfortable analogy for you to
vwork with? _ _ |

MR, McCIOSKEY: Well, I see the difference. I think
both end products should be protectéd. I don't see that one
is the same as the other.. However, if he listened tovthe
other and the melody came out exactly the same, then I would

say we have some problems.

JUDGE FULD: I think we have exhausted the subject.
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MR. McCLOSKEY: And then(continuing) we do feel that
we need copyright protection for substantial lnﬁestmente made
in computer programs, narticularly because nisappropriation of
a program is much easier than a physical pfoduct, and-since'if
may be accomplished by copying, Therefore, we urge tha: con-
sideration fe given to the enhancement of copyright protectinn
of progremsAirrespective of whether pfogrems are to be pro-
tected by peténts. | |

Our pesition is that computer software should

S

be treated as much like analogous copyrighted works as possibla, :
Thus, we recommend that the length of time for copyright proteit;.
should be the usual tlme provided by the Copyright Law or the )

.law to be enacted. There is no need to set a different time'

W

period; it would needlessly make things more complex. The more
successful programs may be used for many years., Addition of
further functionsand/or adaptation to new computers and/or
operating systems further insures the usefulness of proven pro%ra@
will contlnue over the years. If fﬁture experience proves thi£
expectation incorrect, the law can be amended ln the light of |
experience‘undcr the law, |
One of thc current objects of copyright similar to

computer programs is, as was suggested, musical and also drama?ic
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works because both are "performed.” Thus, vie ufge that copy;
right protection of computer software shodd not ce limited tc
the right to make and vend copies.of'the programs ,ﬁffective;;
utilization of programs in commerce requires that probrietors
be free to treat their programs like . other objects .of property,
without resortlng to SpeClal protectlon techn¢ques such |
trade secrets, restrlctlve contracts, et cetera. Those forms
of marketing such as sale of coples should beaﬂallablewnthout”
isk of 1oss. A slngle program copy once sold can pass

.through many hands, and some mean° must be provided for pre-

venting it from belng effectlvely copied by each holder througu
being 1nput 1nto his computer where an execuuable copy would A
continue to reside after the orlglnal program copy is passed

() 4 99

‘JUDGE FULD: How would that be enforcedl

MR. McCLOSKEY. Well, we want to give him the right .
to use that prbgram in the computer, and when it is in the '

computer memory that is a permissible use, but we don't want

it --

JUDGE FULD: How would it be supervised if it is

violated in this context?

MR, McCLOSKEY: Well, what vwe are trying to_do is
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"
. G
to prevent the passing on of the actual computer{ the media

that it was sold in7a computer program, So-that‘once somebody
had it he could put it in his'cdmputer and say, "Phis piece;
this tape was contained'in the computef prégram, and that is_
how I bought it,-x.can givea%o someone else," |

‘So it wbuld only.go with the one who purchased it;
not if it was passed on, |

MR, MILILER: You meaﬁ if I buy a program I cannot
lend it to someone? '

MR; MCcCLOSKEY: Normally to use, to reproduce, to -
what, to read; yeé. ' | | a

| MR, MILLER: To use in my friend's computer,

MR. SMOOT: You said you bought a computer p#pgram?

MR, MILTER: T bought o program, aid T want %o lend |
it to my friend who happens to have a compatible machine,

MR, McCLOSKEY:'jWbuld you continue té-use it?

MR, -MILLER: When he réturns it to me,

You are worried about my running a tape and giving
him a tabc of my program?

MR. MCCLOSKEY: Right., But the difficulty is that

normally when you sell a computer program to someone, he has

to have an archival copy of it or something., If he keeps a




copy and then passeé that on, and the one you lend it to lends
it tc someone else -~ ' | | o

MR, MILLER: I understénd that.

But suppose I.buy a.prégram and I'lend it physically
for use in my friend{é-computer? |

MR, McCLOSKEY:‘ I think that probably would have té'
be co;erzd fy the Eontréct of sélé,xﬁhét rights you would have
to pass it on and-stiil be able to use it~y9ﬁrself. o

MR, MILIER: But you arg'not asking copyright pro-
tection? - .

| MR, McCLOSKEY: The individual, one copyrighted

program, what we are asking for is the integrity of that,
there not be copies made from that except to the authorized
user, because you haﬁe to make a copy of it becauée we consilder

it a copy # vhen it is residing in the core memory of the

computer.

MR, MILLER: :I am asking you again, if ; buy a pro-
gram aﬁd 1eﬁd'it to a friend to use in his or her computer,
you are not saying that there should be an infringement when
the secbnd, the 1endeé, the borrower, my friend uses iﬁ in his
oxr her computer?

MR. McCLOSKEY: No, not necessarily. I think it is
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the kind of thing yoﬁ would protect by conrract. Bﬁt_if you
buy and have the right to do that, there is no problem,

MR. MILLER: #¥ould you be offendeq by'a provision
in the statute that says you could not protect against that by
contract? If T buy a_book --

MR, McCLOSKEY- Yes, I céroalnly would.,

MR. MILLER: If I buy a book, I can lend it to a
friend, ang he.or she can reud it ‘and pass it on to a thlrd
friend, Why shouldn't the orlglnaW purchaser of that program
have tﬁe same right with regard to that program?

MR. LACY: Do T understand the distinction that if
youlare a school and buy a copy of an educatlonal fllm and with i
the purcbase of that copy require, elther explicitly or by
understanding, a 1rcense to perform the film by exhibiting it
to'people in the classroon, you are perfectly at liberty to 1endi
it to your friend vho is the superintendent of aﬁother school, :
and a friend who owns a TV station, but you'are not authorigzed
- ﬁo authorize that friend to perform the work? Is that the
disctinction which you are aiming at?. |

MR, McCLOSKEY: He can read it. You can give it to
—_— your‘friend to read,but not to rerform it,

MR, MILLER: In other words, you would like an analogy

34




33 o

to the motion picture film ~-

3. McCLoSKEY . In that 1nstance, yes.

MR. MILLER: -- rather than to the book9

MR, LACY: b; t0 the play? -

MR. McCLOSICF‘Y"' " Or to the play.

MR, LACY: A copy of a play by Samuel French and pay
$25 for the rlght of performlng it in the school, you could

lend the script, and.anybody could read it who vants,

.

MR. MiLLER:,.Is there any inherent reason why we..

should analogize it to the motion picture £ilm rather than to
the book?

MR. MCCLOSKEY: I would think so because the value

~ 1

of the program is in performance.
MR, MILLER: The value of the book is in the reading.

MR, McCLOSKEY: But the reading.is'not the same as

. the performance of the play.

. MR, MILLER: Well, that is almost autological., I wil

éccept it, but what does it say? I mean if I buy a copy of a
book, and I spend'ﬁhe rest of my life lending it to every per-
son I can find, I can destroy. a significant portion of the

readership of that book, yet society tolerates that. 1Indeed,

that is vhy we have libraries..

1
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MR, McCLOSKEY: Well, we have ne objection to your
letting anybody read it, but to perform it, yes. .

MR.CARY: The quee#ion is, though, can a person reaq
a program? | |

| MB. McCLOSKﬁY' There are many programs. You can |
read it, but 1t depends on the media that it is in° o

There is machine readable and human readable,

Mﬁ. CARY: WVell, I suppose you could read it.frem a
deck of cards, for example, but in reading it off g tape you
7ould have to have ~- |

| MR. McCLOSKEY: Computer listing. You woulgd go threugﬁg
the computer and it would print out for you what it says in :
humaﬁ-readable éerms;
' | MR. CARY: Okay. .

MR, LEVINE: Gettxng back to Judge Fuld's questlon,
as a practical matter when T vell you a play and you perform
that play, I can recognize from that performance that it is my
play thal is being performed,

Can you recognize from the output os a computer the
fact that your coimputer program is being operated in that
machine?

MR. McCLOSKEY: I would Say it would be somewhat
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difficult to recognize it if it was strictly the output. You
could recognlze it if you had a prlntout of'- the output rlus
the computer program that controlled the output
MR, LEVINE: It is not likely that one would print -
out, . _l | ) |
MR, McCLOSKEY : 'Well, there are other ﬁays of kneﬁing
that. For example, you know, there are programs that require
a very subetantial_irvestment of time, money, and the eommunity
is fairly open. It islapparent that eomebody now has the
capability that he dldn't have with no apparent means of hav1ng
a chieved it because he did not have the programming staff or
he didn't -- there are other clues that one could use to make
those assumptions., |
MR. MILLER: The'analogy to the performance is not
p erfect beeeuse at least under existing law if I get a license
to do a play, or if I don't éet a license to do a play, I can
perform it privately. The statute only proscribes those per-

Drmances that are in public. Indeed in the case of 1-C and 1-F

only those performances that not only are in public but are for
profit, so at least even under existing legislation the pexr~
formance right is not comprehensive.

MR, McCLOSKEY: I would agree that it is not perfect,
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but I think the performance in the computer --

MR, MILLER: 1Is a public berformanée?'

MR, McCIOSKEY: We will definé that the'computer-.i.s 1
public, and I think if we do that -- | -

MR; MILLER: Ve naturallf choosé those analogies that
work for us., | | |

MR. LACY: One might aiso suggest-%ﬁat the law has-
accommodated its definition of a ﬁerforma@xs right to the
particvlar characteristics --

MR, McCLOSKEY: Yes.

MR. LACY: ~- providing one for music, different
for'literature, and different -- or originally difﬁqrent Tor
litervature -- and different for music aﬁd drama, and there
would be no hecessary reason that one wéuld not adapt that
_ particuiar definition to perfdrmance that would be appropriate:ﬁ
to the profitable exploitation of the program. ) .

MR. MILLER: You used a word that made more sense.

MR: LEVINE: Ms. Karpatkin,

MS. KARPATKIN: When you have a store of computer
programs which you ¢ffer for sale ~- I havec scen some of your
booklets which contain quite a large number of programs which

2 buyer can select, and the buyer selects a program that was
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approbriate to his ﬂeeds, what steps ﬁouia the buyer take bésk
fore the program is usablg for .an end product?,.Doesn't thél
buyer have to make certain adaptations.of.the program to its?
data bank?- | ' .

MR. McCLOSKEY: Well, the prog.ra.m's‘ in that stére.. :
would rangé from simple applicatioﬁs to'complex° I suppdseh
there would be some thaf.ihe.cquld use directly, and some.
depending upon the peculiarities of.his'particular application
are not éuite the same but could bé.ﬁodified to be used'ﬁiﬁh°_
it. So I would saj it runs the range 6f no modificatibns'°
required to some.

I think if there were too substantial modifications

then there would be a question of whether you should write

the program with that application or optimizing it for that
application rather than bastardizing a program to some extent.,

MS.:KARPATKIN: Let's assume you would fall short.
of that and some adapfation is necessary, how do you see the
status then of your program? Is that a new program-~the
adaptation,and would that recei&e a.new copyright?

MR. McCLOSKEY: I think I would have to do a little
study on that one.

I think it currently happens in the industry, and
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when it does happen the way it is trested as ‘the program it-
self, that which you gave is the copyrighted portion, and the |

add-on is his to do with as his right, You have no right to |

vhat he has done.

.

And, on the other hand, 1 don't think he can sell whﬁﬁ

oyt

he has done that 1ncorporates all of ‘which you have done,plus E

somethlng else, without your permission., So I don't know 1f IJ?

have helped you on that, but I think it is a problem area. Bu1

1

I think we don't preclude h¢s making vhatever appllcatLons

are necessary. But we don't assume any copyrlght on wbau;
he has done but maintain copyrlght or. develqper's copyrlght |
that he developed originally.,
JUDGE FULD: You nay continue, Mr, McClosVey.

MR, McCLOSKEY Well, we have talked about PrOtectgn P

the use, the equlvaleno of a performance right. We feel that
is extremely significant. We feel this can be easily accompjlsh<
by providing that the 1nputonng of a progrem into a corputer .
constitutes copying which requires authorization by the
proprietor, .Thus, copyright protection should include the
exclusive right to make copies by recording within a computer.
There would be no obaectlon to the right oytendlng further to

the use of a program to operate a conputer In & manner similar
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to the performance right in the mu31cal or dramatrc work._
From these comments you can see that the proper

definition of what constltués "copying" is at the heart

of our proposa}s.' There has been considerable debate as to

whether certain.activities carr1ed<n1w1thlncomputer systemu'

constitute copying under present copyright law. - We propose thaj;

‘the law be clarified to. rnclude act1v1t1es appropriate to
prov1d~ng effectlve protectron for computexr progranms,
Thus, we propose amendment to Scctlon 106 to wit:
"In the case of data, base and computer
program works, to read 1nuo, to store or
reproduce for storage the work: in automatic
systems capahle of'storing, processing,
retrieving, or transferring information, or.in.
any similar device, machire or process,"
Thus, copying a. computer program should include:
Those activities considered to be the copying
of a literary work.
Recording onto machine-readable media as
by hey'punohing caxrds,
Duplicatiné machine-readable media such

as punched cards or magnetic tapes.,
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Inputting e program into a computef,from
human or machine-readable media,’ | -
Inputting a prégram int6 éomputer menmoxry
for execution. |

' JUDGE FULD: Thét brings'dp the question I asked
before in a mofe clear fashion.

Hov caﬁ you police or supefvise the mere input
of a program? How can tﬁat be a violation? How can you dis-
cover the mere inpuf into another coﬁputer?

MR, McCLOSKEY: Well, thefe are ways that it cgn-be
done, - |

A computer programmer or machine operators know
. whether or not what they pﬁt into the machine,the printouts -=-

JUDGE FULD: How :can the copyright owner find this
out? |

MR.MCCLOSKEY: Tt is not easy.

JUDGE FULD: Is it possible?

MR, McCLOSKEY: It is cepable of verification sub-
sequently, but only vhen it is unveiled.

You could successfully use it without the knowledge
of the proprietoxr.

JUDGE FULD: You don't need protection until it is
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used, 4o you? . ;

MR, MCCLOSKEY: Well, that is what we ar- try__ng to. 1
.protect primarlly is the use of 1t, right.

JUDGE FULD: So this would not be enforcible from
t he mere inputting, or would it; |

MR. McCLOSKEY' Well, we would want it to be enforéi-f
ble,but we may not be able to know every time 'that it iu_beingi‘
abused but --

JUDGE FULD: Doeé it serve aﬁy purpose by jﬁst having:
it in? | . |
| .MR. McCLOSKEY: Oh, yes, because if you didn't -- °
getting . back to the professor's point, he would be abie to 1en&i
it to whomever you wanted and have that.perfprmanée right. |

" JUDGE FULD: Well, then it is used?

MR, McCLOSKEY:, Well, the inputting isn't the using
of it.

JUDGE FULD: The inputting is the using of the copy-
right?

MR, McCLOSKEY: Right, yes.

JUDGE FULD: ﬁut you are saying a violation occurs
when it is'put into anothexr machilne.

MR, McCLOSKEY: We have that as a right that is able |
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to be given by the copyright ownef to soneone that he sells it
' to, Yyes. | ‘ |

Ve vant to be_suré'tha£ he has that right,.but we
don't want that right to extend further than the person that.
it was sold to'or'thé cﬁmpany orféhe application,

MR, NIMMER: ' But doesn't this become significant
if, even thﬁugh you don't know about it until the printout, -
the printout.may not be an infringement in itself because of
' fair use or some minimal kind of use. But if by the printout
ybu are alerted to the fact that the program may be fed into
the thing, and then you go back to the infringement by virtue | .
of the feeding in. |

MR, MéCLOSKEY: Yes, that is exactly it.

MR.MILLER: Doesn't that block the ability to make
a falr use of the program il you prevent the input in the firsﬁ
place? | :

.MR. McCIOSKEY: I don'tt think it is fair use to
input it. It may be & fair use to read it, to wit, you may
want to excerpt some small portion in some fashion. But to
use.it should not and is not a fair use.

MR, MILIER: Well, isn't that an important point?

MR, McCLOSIXEY: That is a very important point.
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MR. MILLER: You are saying there shall be no fair‘gg

use of tpe conputer progranm other- than reading a tape through];

human eyes?

MR, McCLOSKEY: Yes.

MR, NIMMER: That does not fairly follow. It depend

on what you are inputting. If you arezaﬁtting a higher progra

MR,MILLER: - No. He said they ought to have the right’

to prevent input.
MR, NIMMER: But input of what? Inﬁut of a higher
program, not input of some aspect of the program which migh£

be a fair use,

MR, MILLER: A piece of the program. But suppose I'v:

wt :
want toha program in,to do a research or fair use, or wvhat

would be called a fair use of & book. Suppose I want to pufi
~the program in to do pfoduct testing on the program.
You are saying I éah't do it.
MR, SMOOT: Not without a license,
MR, MILLER: Not without a license.

In other words, --

MR, McCLOSKEY: The program is done by the developer|

of the program. Tleone vwho comes into its use subsequently

would normally have a falir use of product tesiing 1t, I think

45
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the doctrine. of fair use probabl& does not apply as readily £0' 
computer programs as it does to other —- . _”
| MR, MILLER: Well, that is what we shOulé think abouﬂi
- I take it that if a Journélldevelops or the industry .
des program reviews, the way magazines and newsbapers do book.'f
reviews, and the expert for thapublicatién yhether it is your
ovn ofganization, or ACM wants to do a review of the'quality‘-
of programs, it can't do it. ‘ .
MR, SMOOT: Without a license.
MR.MILLER: Because it would have to manipulate'tﬁe
program in the machine, and you .are saying théé input is an
infringement.

MR, McCLOSKEY: I think we would have to take & hara |

look at that. It currently does not eiist as evaluative means.ﬁg
JUDGE FULD: There is no device that would prevent

‘the inputting of the copyrighted program into a new machine?
MR, McCLOSKEY: Right.

JUDGE FULD: So the machine would remain dormant.

You would never be able to do it except the one who put the

copyrighted program into the machine.

MR, SMOOT: Therc is no device that automatically

would preclude you from reading a computer program into another
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computer,

JUDGE FULD: Yoﬁ éan't cdnceive of éucﬁ'a deviéé?:

. MR, SMOOT: You could pfovide}physical locks on the |
physical media. | o | l_

MR. McCLO KEY- Or you'can trip the dats in some

fashion vhere there would be only ohe oomputer that has the

.

decrxptlon code for that paru¢cular program. There can be thing
of that type thab could be done, but that is not a pract¢ca1
every-day application,
| MR. SMOOT: I fhink back to yéuﬁ original queséion;
4hink the experience to date .:_n the industry has been that
in general customers Lonor the cormitments they make in con—.

tracts not to recopy or relend copies of the program, so there}

will always be a certain problem with deliberate and intentions:

ey

attempts to do that. By and large you would prOVLde a clear
statement of the boundary to the user of what he covld or couli:
not do. That is the objective procedure. e
MR. CARY: Excuse ne, Mr. McCloskey.
Could you give us a brief statement of what phy,Lcal f

acts are reguired in order to input a program into a computer?|

Just what exactly comes in layman's languoge?

MR. MCCLOSKEY: Okay. Well, initially the progrom

e
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¢

is wiritten by a brogrammer, noxrmally with a pencil and paper, |

He writes down certain steps to be taken. There are Qifférent'f

languages that he can wfite those éteps-down in,

The earllest probrammers urote them in wvhat was
called machlne 1anguuge, and that was. Just a series of ones
and zeroes that they would write. And then higher languages-
developed., First, a symbollc language, which was an instructic
that might say, "CL A" whlch means, "Clear and Add." And
then subsequeptly hlghef langvages developed from that which
said, all he would write down would be "Add." He might add |
Register A to Register B.andlstore it some place, And more
and more it got into conversational type statements. Those
statements would be keypunched normally or in some form put

into a media, and then it.would be read into a computer.

A computer would have a compiler prbgram which wouldlﬂ

take those steps and translate them into the machine 1anguage, f

and you would come out with an object program. ZThat object
program wvould be Just the bit configurations for the one,
seroes and a long list of steps, and thal would be on a
magnetic tape or on a disk pack oxr on some other mcdia which
would then be used in a routine fashion-by the computer.

MR. CARY: 1In other words, if you took thaot objecct

48
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program and put it into another computer, fhls 1s what you
would refer to when you call it 1nputting9 |

MR. McCLOSKEY: Yes. .

MR: CARY: Would that, in effgci,'mean making a
copy of &our program, that is, a sécond computgr?

MR. McCLOSKEY: We say, in fact, wheﬁ it is on tﬁe
COmpu%er tépe and if is subséquently read into the computer

‘memory, that actually the reading it in and it being stored in

the memory of the computer should be considered a copy as vell.
But that is a falr use and would be intended by and would be !
givén as a right, a performance right, to-the holdes» of the ;
-program;.. | . |

MR. CARY: Once it is in there legally then the other.
uscs would be permissible?. | "

MR. McCLOSKEY:"Yes. But once ié is in there, you
set, it is also very casy to‘make extra copies, és many as you
want. Just ﬁeli-the computer to input its contents on magnetic|
taﬁe, and it may have 6ne through ten, or fifty, oxr however
- many copies yoﬁ waht, and if you want to take that and give it
to soméone élse,ﬁhatis what -we want to prevent. We want %o
" make sure that that performapce right only goes with the actual! .

program that is sold,
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MR. CARY: Well,.then getting back to the origiﬁal
question which Judge Fuld'asked, one way in ﬁhich this could
be found out is yoﬁ probably have to get a computer prognmmef.'
who actually inputted thig prdgram to testify that, yes, he
did. |

is there any other vy short of soﬁething like that
mir . le that you could tell us?

MR..MCCIOSKEY: Well, I-think for him to be able to
. input it; he'would alsd havéto have a copy.

In other .words, he would have had to have the phycl—

cal evidencc. It is ephemaralonce ¢t is in the COmputcr becauseT
. 1% ecan bc wxpﬂd out, but . on the magnetic tape it would be
Lhere, and vould be permanently stored there unless it vias
written over, And if you had that tape itself and 5t was an
unauthorized copy, that would be enough, :Sbe, it is an unau-
thorlxed use or it ‘and he should not have that, The only
mutborlzed copy of th is the one that was sold with the
machlne. If he doesntt haVC'thgﬁ one, then he has an unau-
thorized one, |

MR, KEPLINGER: 1In the matter of policing this copy-
ing, wouldn't the console log, the log that is a yecard of

operations of this system, indicate that contents of memory
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were copied at a certain time, or that Tape A was copied to '¥M
Tape B? | | | |
MR, McCLOSKEY: Certainly'if you had:that~type of
control on a consble log and you werevthat.orderly and thatvj
was thé opératiéné procedure, you might haye some physical |
evidence that that'happened. I don't know th@t'all installa-
tions do that,bﬁt some certainiy do. I
MR, PERLE: Coing all the way back in history, -
. weren't the first programs permanent_for limited purposes, for|:
limited use? Weren't they wired and hdokéd.@p so that it was
a physical object that you could see, touch, feel and look at?|
| MR, McCLOSKEY: Yes, sir. Originally, well, they
could have been writtén initiaily. Then they were plugged.in 5;
a plug-board, You actuaily took a wire from this point and a
“wire to this.point, a wire from here to a wire to theie.
MR, PERLE: Do you believe that that type of progfam
should have‘copyright profection,»thé old one?
MR, SMOOT: You mean the plug-board jtsell?
MR. McCIOSKEY: The initial steps?
MR, PERLE: I am talking about that which is actuvally
used.

MR, McCIOSKEY: I would say yes.

o1
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MR. PERLE.: Copyrighted?

MQ.MCCLOSKEY: Yes. | }

MR. PERLE: | . As I |

rezd what you are sajlng, you want a‘means o mrotacting the':g

Zabors of the people who produced the program, and you want .
them to get a return on their.inveeﬁment?

MR, MCCLOSKEY nght

MR. PBRLE- In one way er another.'

I wonder why you thlnk ohaicopyrngt is the appro-'
priate means of d01ng it. .

MR, McCLOSKEY: Well, I th;nk the major reason is -'ﬂg
that 1% does bear a very.close resemblance to, for ;nstance,-egz
a mus1ca1 work |

MR PERLB' Well if you go back to the historic

bas;s .of it, why would 1t not be patent protect¢on° Is patent‘
protect¢on only that which is novel or original to be protecteii

MR, McCLOSKEY: nght

MR. HERSEY: Mr, McCloskey, since'there seems to bek.f
SO mech hauling and shoving, it is like shoe-horn work, on theﬁé
protection of programs into the copyright law, would it not
be preferable fron your'point of view to start from scratch,

that 1is, have legislation written which would specifically

3]
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protecc things that you feel should be protected, or prég&ams
which would also specifically guarantee the npeds of users andj%
the public? | . | Tﬁ

MR, McCLOSKEY Well 1n answer to that I wiould say

I think the 1nterpreta.t10n of the industry, and I think of Lh
Register of Copyrights, . ' ~and the 1egislative .
hiStory of the rules and cons?derétion undér the laq)is‘that
it is currently éopyrightable. But that does not preclude thef;
desire for having somethihg pefhapsVeveﬂ simpler and somewhat
more spe01f1c and addressed speclflcally to thatneeJﬂEere are
a number of companles who have already made substantial 1nvest—i;
ments in protectlnﬂ programs W1th copyright, so you would ﬁ%nt
to’ throw out the baby with the bathwaoer klnd of thing. -

Ve ‘are not precludlng the declrablllty for a separate?
:'initiative'that uould sharpen the distinctions and allow more |
precision; o

| MR, HERSEY: What vowld be best from your point of
view? . |
| MR. McCLOSKEY: Well, T think that probebly it would | -

be the combination that you handle basically all three, patent

protection, copyright protection, and then something that wouldﬁ§

be unique.

o
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“wﬁféé,

MR. PERLE: That .is something hard to do, -

MR, McCLOSKEY: we11 it is hard to do but, you know :

there is no reason to preclude it,
MR. PERLE: There are a lot of reasens for 601ng 1t

I think elther you are g01ng to have to say you want

the standards of copyrlght protectlon, hlch is: copylng, copy
and performance. That is ali a copyright can do for you, pro

.tect agalnsu it.

II‘ I s1t dovn and wiite AN ODL‘ TO A GRECIAN URN and
I have never seen the orlﬁlnal there is no 1nfr1ngement I
have not conled.' |

- You would like to prevent that?

MR. MCCLOSKEY X would not like to prevent it.

MR, PERLE: I honesfly do nef think you want'natenﬁ‘
protection; hecause patent protection would mean most of your?
programs would not be patent protectable. |

(MR.- MCCLOSKEY: I think,though, whether or not therve
would be patent protection vould be the individual judgment bJ
a number of people depending on their view. T have no particn
lar view on that snbject. I don't think therc is a uniform
view in the industry that they would not want to have ratent

protection,but the patent protection would cover that ODE 10
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A GRECIAN URN siltuation, for the first one, who did it.” If it‘é
was indeed novel and unobvious; whereas, copyright prdteption‘ :
would not. So tuaat is why'&ou may want to have'both.

' MR. PERIE: Well, in many ways they preclude each. .

éther. But why wou;d you not wgnt a totélly.sepqrate iaw whic)
says, "We are degling-here with something fhat is a different
animal"é' | | | '
| MR, MCCLOSKEY : Well, I wouldn't want a totally
'separate law to rule out the cop&right protection because '
a.substanfialAinvestment has been made to date on the assump-
tion that they were covered under this law, SO i would not |
pr;-empt ﬁhe one. |
MR, PERLE: No. That invesitment should not influencef

this Commigsion or the Congrgss, because that was done under
rule of doubt., MNo one has thus far determined that a progrém
is copyfigh?ablq, The 6niy thihg that has happened is that
this office right here has sald ﬁé'will accépt it. We don't

know about what is going on. So that anybody who wants to

shoot crap on that crap table has made an investment which
moy oxr may not be a good investment, That should not alter
what the ultimate protection to be accorded to this very,

very important mechanism is.  And I for onc, I don't care aboutf
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the investment that has been made.
I want to know ultimately'ﬁhéther we should try to
. put programs as‘opposed to Othef things .into a‘copyright
mold, inject it.into the copyright 1aw; should it.be there or
should it be somewhere-else, ‘ .
MR, 14cCLosm: I personally believe.'.that it should
be there. |
MR,  PERLE: bby%ousl& some pcople are having some
troubles with that because'ﬁy its very nature it is SOmething-7f
vhich is not éesigned té stand albne.'-It must be used in
conjunction with s whole host of other things, and that is the;%
"big problem with iﬁ; one of the big problems that no program ‘
. has any utility value or abiiity to be used. You are going
right back to the mugical instruments'proplem that the copyriéhyé
iaw had and stiil has. How do you pr&tectaphonograph'recoréq ﬁ?
You protect it with a different law, the record itself. And
maybe that ig what you ought to be locoking at and mayﬁe that
is what we ought to be 1ooking‘at.
I am not saying that any of us has reached a con-
clusion. Ve are here to find cut. ‘Butitsimply cannot accept k
ﬁhe broad statement that we ought to have this in the copy-

right law becauvse the copyright law is there, and because thi'
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offiée has‘been accepting it.

MR. McCLOSKEY: Well{hif'is more, becauée it isn'f,
in fact, a literary expression, It doesn't meet so many of
the tests for the copyright.'

© MS. KARPATKIN: Do you see problems of enforcement

a.rid policing? If somebbdy infringes .a, book copyrigllt by publishr
ing. another bool;, it is é. rather public act. Vhat infringes ‘ "
a copyright‘ for a system of doing a payrolll? What system Wc;ig.lzl
you use for protecting &ou.r .cdpyrights? 'ch vould you knoer |
about that? . N | . |
| | MR. McCILOSKEY: Well, .there would be no 'systematic‘
means of doing tha‘b; Ithink it would have 1';0 somehow come to
the attention of the holder of the copyrignt tha.t'somebody is
doin(ﬁ it, and they would have to proceed in some fashion to
make 'i:hose. determinations, |
I don't sée that it is‘ insurmountable. One of the
natures of the indusfry is that people do move Trom conpany
to company. In this particular post-Watergate era I think
more attention would be paid to the legitimacy of activities
of companies, and I -think companies try.to do this. I don't
think we heve v..rholésale attempts to subvert the intention or

the rights of the owner of a program today,but I think that e
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should have a solid base to oppose this.
MS. KARPATKIN: Vhat do we have todéy? What system
protect1ng3our 1nteregts at this moment? What is worklng
now that keeps you irom.havlng -

MR. McCLOSKEY: Because of the basic morality of thé
people. It is én.unfair thing to do. And no businesses are
built on that hind of premlse. -That does not mean that there
are not people who try to do if and steal it themselves, but
basically the people who buy it would be thinking they aref
bﬁying sometliing because it is a good product. So it is not .
the normal course of business.

MR, LEVINE- The theory behind the const1tut¢onql
prov131on of the cqpyrlght lav is that by. prov1d¢nd incentivesj.
to authors to create works:I; be created 'is the creation of
new'prograﬁs. Has the creation 6? new programs been inhibited
because there is not a performance right present in the copy~
right law for computgr progfams?

MR McCLO&hFY I think probably so. I think par-
ticularly in terms of individuals, because after all individuaaf
can write computer programs. There is a great market out ther
for computer programs, but with the uncertainties that exist

- connected to them I think it has been an inhibiting factor.
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I think you can see o greater flourisﬁing, a greater
availability of progwmms, a greater sharing of_programs;'é |
greater opportunity for:returh on the investmenf of either ﬁﬂé'
sole developer, or company, or company who is a user who |
developed an application for his owun ﬁeeds to be able to
share that by "in turn mafketing it to someone else,

MR, PERLE: Mr. licCloskey, there is a bill that has
been pending in the Congréss for what I conside? a long time
called the Fedefal Law of Unfair Competitién. |

Has your organization ever preseniea its views with
respect to that bill?

MR, MCCLOSKEY: Ve have not, no.

MR. PERLE: 7You have not.

MR, TACY: Mr. Chairman, following Mr. Levine's
corment I would take it that the retionsle behind  the
copyfight act is-not only to provide incenti&es for creation,
but also for the dissemination of knowledge, and I have the
imprassion.thdt in ﬁoint of fact hot nearly as many programs
are offered for sale to dnyone who wishes to buy them now as
are leased on rather restrictive conditions as to trade secrecy
and availability. Thalt one is relied on in narrowing the

access to the progran.
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I am wondering if copyright proteétion of this sért
is prdposed;§r more dlearly defined copyright protection 13' 
proposed,to provide éneeffective incentive to tﬁe nore open
and broad disseminaﬁion'qf programs through their publicatidn;'f

Would the mode 6f dissémination of programs‘ |
change fhe mode of éﬁthor biasP '

MR McCLOSKEY I can't give you the solid ev1dence,
but I can glve you my Judgment that 1t would.,. Those that have f
relied on trade secrets and sirict cOntractual coverage could /
look To another device with moré'assurance,.gnd it would be,"
mbre amenable to greater publiégtion and greate;, therefore$.
diséeﬁination of "the program;

MR, MILLER: If I could Just pick up on that.

Mr. Lacy has jugt'pointed to Che policy objective
that metivated several of my eariier questions.

Tf the *”ade-off in giving the programmner 2 copy=-’
right is to increase access to that program by those who might
use it, or deriﬁgtﬁ&s or adaptations of it. -- you used the
word "disscmiﬁation" -+ access and disscmination might be
' thought of as two sides of the same'coin.

Bub if at the same time you arc successfﬁl with the

notion that I cannot lend my program the way I can lend s book

A%
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and I cannot input the program to gchiéve & fair use of that
program, then I really wondef wﬁéfher it is fair for you f&
say that extending copyright pr&tectipn.will incfease access
and disseminafion Qf the ideas inﬁénted in that program.
MR, ivicCI,OéIéEY:: -Well,_.I wguid be v;:{lling to go back
and ask our committee to'study fair.ﬁse. What we are conéernede
-about in the fair use is utilization of the program in a )
coppetitive way without.rémunerafioéfto fhe‘author.
MR. MILLER: The book pﬁblishing industry feels the
same way aboﬁt repbgfaphy, but.I.doﬁfﬁa?EZy would push the .
notion tﬁat books cannot be put on iibrary Shélvés because -
. someone might ﬁublicate then.
MR. SMOOTQ You are‘not talking about equivalent
things. | | |
MR. MItLER: Méybe'yes; maybe no,
MB. SMOOT': If you ke a listing of the program,
| then thav is an~equivalent of" a book.
MR. MCCLOSKEY: Yes.  That's what could be done.,

There could be a compendium. of programs that are available

with a complete listing fox anybody to look atb.

MR, MILLER: To look at the programs or to look at

the listing of programs?
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_ ' MR. McCLOSKEY: Well, the listing is the more impor-
tant thing. In looking at the program you can't --

MR. MILIER: .You are talking about an alpha-numericsl

presentation of the program?
MR. McCLOSKEY: T am talking about.human readable
form, '

" MR. MTLLER; Yes.

MR. McCLOSKEY: Most of the ﬁrograms are not sold

in human readable torm,  They are sold in machine readablé

forms.

MR. MILLER: ch.

MS. WILCOX ~Is. it correct that most of the brograms
come with some documencaclon, th

at is, readable in hunan terms?
MR, McCLOSKEY: Yes, -

That would normally be the
case, but not necessarily.

MS. WILCOX: Because I get lost when you say a list-
ing of the programs. That would be the same, again if we go

back to the book, it is the analogy of the book, It is a biblip-

graphy, a llsting of titles.

MR. .McCLOSKEY ; Yes, but it is g listing in compute

termimology which is

more of a 1ork of art. What it means is

you put the program into a camputer, and
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you have a printout which is éilistingiéf‘the computer o
steps. T don't mean just a synopsis, but it ;shthe actual
1isting of every individual step; But:if'we can jusﬁ avoid
the use of that term, but thaf is, &ou know, a Qne-paragrapﬁ.

descfiptidﬁ of a computer program. It may not be sufficient

information fér someone to know'whether that application of
that program is applicable to his particular installation.
He may need more information. |

.By having the capability of copyright protection, it
is duite'possible that he will have a readier access to that

kind of information to make decisions whether or not, for

instanée,-a'major decision is whether or not we should rein- .
: vént the wheel. Should we create a pfogrémléurselves vhen on:.
exlsts in the public domgin.” I mean not in the'public domain,-
but in the coﬁyrighted dbmain, if you will,

MR. MILLER: So you could foresee a library of list-
ings?

MR. McCLOSKEY: Yes.

MS. KARPATKIN: You have made it clear how the
programming business would benefit from copyright,

Could jou discuss how the public interest would be

served?

6
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MR, McCLOSKEY: Well, I think, first there would be
a more effecti?e utilization of programs.

I think there would be easier dlsuemlnatlons. I
think the cost to the end user would be considerably cheapefﬂ
if he had availsble to him all of'ﬁle options that were avail-
able, he could make ju@gments about whether or not to reinvent.
the wheel in this specifie case or not,

I think youvwould find a number of small programmning
houses séringing up, being a ‘more vitai.factor in the industry,f
because two or three Programmers could have an idea about an
appllcatlon, could develop it, and could market it effectively,
and have some assurance that they are going to be protected,

So yeu'have greater utilization of existing programs f
which should bring tﬁe free;market place more competitive
pricing;andhlower cost to the end users,

| And &ou also have -~

MS, KARPATKIN: Do you have ahy studies which would
show over the long term the comparative costs of leasing or
buying a cop#righted.program and adapting it to a business's
own use rather than vwriting only on its own?

MR, McCILOSKEY: I have no studies, no.

MR, SMOOT: T don't think any of them do.
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' You see, over the long term, you know, we are talkingj
essentially of 25 years since the beginning of computer appli- i
cations, and the marketing of computer software has reallj been:

about-- it's only about ten years now.

A RO

MR. MILLER: - Are there any gtudies showing the degrétg
if any, of concentration ip:the program fieid that is suggestiyg
of whether-eitendiné copyright protection would increase or ‘
decrease that concentration? - .

MR. McCLOSKEY: I don't believe there are any studie

2

that show that, bﬁt I think -there. are certain trends thaf are
obvious today in terms of software hoUses; and basically I
thihk you will find that in almost every middle-size and per-
haps small towné and cities there are small shops that are
speciaiizing in software deyclopment. So you see ﬁore and
more of this kind of thing happening.

MR, MILIER: Are those markets local and regional,
ané if jou recognize copyright protection, would that tend to
create a national market and perhaps increase concentration?

Or s this J'ust “blue sk\/ "o

MR. McCLOSKEY: DNo. I think it would provide a

national market for anybody who had z good product.

MS. KARPATKIN: These local houses that have
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programing Br software,.do they do it 6n a‘contract for a
particular purpose, or do thcy devclop a store of thcse things
and then send out a listing and attempt to market thcm9

MR. McCLOSKEY: . I think most of then are avallablé. 
to handle special contracts, but their orientation could shift
dramatically if fﬁey had a market to go to, In-othgr words,
instead of writing for one particular customer,’if they coulad
negotiate a contract that included the right for them to sell
that application to make the one who paid for the original
development sha}e in wnatever revenues they get, therc is just
a broader diss canatvon and on a greater £ase.

MS. KARPATKIN: How mahy companies today have a
store of progréms they market to businesses genérally?

MR. McCLOSKEY: T really don't know.

Jwould guess fhey are in excess of 50; how many, I
don't know.

MS, KARPATKIN : Are there any companies who have a

dominany interest in the market? Is the market controlled, say,

by the hardware producers?
For example, UNIVAC has a whole package ol stuff
that it supplied to the markes.

MR, McCLOSKEY: I think the systems control programs
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for the most part, are so uniquely tied to the computer thaf
they are degigned to work with, they certainly are the normal
product of the manufacturer and, in fact, théy are usﬁally' |
provided frec with the ‘system, I believe. But that varies.

I think applications progrems are not unique to
the systens manufacturag although-they also prpvide -- I am nos
sure that all of them sell them at the_purrent time,

There has been a dramatic shift in that areaAwhere
initially all of them were provided, but the way the market
developed or the way the indu;try develpped,-applicationé'were
made'av@ilable free by the systems manufacturer. That has.
changed, which allows really more comﬁetition to come in,
because the individual software ﬁomse can now sell a prodgct,
wheie before he mayv héve been competing against a free program 
that would have been distributed. Thcré would be more empha-
sis or programs thaﬁ are truly efficient. This is where we
come up with distinctions between programmers.

There are degrees of elegance, if you will, within a

programming community. You can design programs that operate

does operate

more efficlently tha® somebody else's, and il it
more efficiéntly that means that hée has more computer time

available to him, And once the computer time is utilized
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fully, he has been moved to a computer that would cost more

money.

So thefe ére great benefits to the user tq get the
most efficieht program that he can t§ cut down the amount of';f
time that is utilized by the computer that he happens to have
to insure that he can continue to use his computer.and.does.
not have to go to the next highest because of increasing qomQ
puter demgnd. |

JUDGE FULD: We have for. the moment run out of
questions, |

bontinue.

'MR. TACY: T haven't.

I dbn'f vant to interrupt the
completion of Mr. McCloskey's testimony, but I do have a coupléf
of questions to ask him before he leaves. :

All right. One can perceive that right that one
might get by the legal remed& in the case of a firm having

become the possessor of a copy of the program without a licens

making a payment to the provider, just plainly exploits that
particular program. PBut I think thal one of the things that

has troubled a good many pcople here, including me, is that
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obviously any program is made up of a numﬁer of comﬁonent unitsi
Well, just to oversimplify, obvioﬁsiy one characteristic wo;idbi
be computer applications to be able,to ada and subtract ]
quantities to a degree of things,.wﬁetﬁer you are running anlfj
inventory‘bontrol sysfem,or an'accounys receivabie-system,‘or”
deposits o withdrawais ét é Bank,'or vhatever,’

Obviouély I assume there is-a best way to do that.
particular step. |

‘Now are we\inviting a lot of contentious litigatidn
of p?ograﬁ defelopers who develop a prégr&m, lett!s say, for
handling bank deposits which uses components of a |

program over here that is doing accounls receivable for a

£ NN

department store,ﬂan'infringement, although it is a differeht
progfam, it has picked up-a'system that we used for just this
fairly simplc operation,making additions to and subtractions
from a packet. |
What is your feeiing on that particular problem?

MR.McCLOSKEY: Well, I think that there may come

FRVEEIUpPRTIe

an accepted way of doing some particular, some routine at
least, and it is kind of judged to be by programmers univer-
sally the most elegant solution so that it gels pretty nmuch

hard and fast. Again, that kind of thing is possible. Dut
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I don't think it is possible for the full application itselr.
I think that is vhat pu would be Jooking at.

MR, LACY: I think there might be some agrcement on
the full application, mnaybe nd; cyactly at least as to the
equities, not necesédrily té the degree. But 1 think the o
éuestion that bothers a lot or us is when you taﬁe the tofal
applicgtion,‘are you limiting thé Possibility of other peoéle
of reassembling its component parts to moke a quite different-
pProgram? - '  ;

" MR. MCCLOSKEY: I think I see the problen.

I see there is g judgment level involved, and you
obviéusly can get into suits, Whaf you are concerned abnut is
irf ghere is some trivisl type of adaptation of some copyrightéd‘
vwork that it mey itselsf have been lifted from sone place earlier{
So I think there would have to be some degree of Judgmnnt and :
some substantial use requirement rather thap --

MR, LACY: You submitied Sore draft language -- I

assume you are familiar with the drarfs language thot the
Information Industry Association developcd dealing with the
good many of “'in same points, oxr are vou?

MR, 7 JLOSKEY: T am not Specifically d»are of that,

I know our committee has been made aware of that.
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MR, LACY: I wondered whether tﬁere are important .
differences between the Information‘Indpsfry Associaﬁipn's -
language which.was submitted to the'Subcoﬁﬁittee of the
Judiciary Committee last yeéro

MR, McCLOSKEY: I think they are.substantially in
agreement. ‘

MR, SMOQT: I think they addyessed some addifional
items that we don't address,but I think in terms of computer -
programs I think there is -- | |

MR, LACY: . Well, they really don't deal with
computer progrdms;'

This is 3 litfle repetitive to something you said
before, but if onc assumed that this Commission recommended’
and Congress adopted the 1anguage you propose, how would you.
see -- wnatv differences, what significanf differences in the
whole way of doing business would Fou see actually happenihg
in rcal life? VWhat would be differcnt from what it is today?

MR, McCLOSKEY: Well, T would think a major one wouldé
be those companiegjg;;e relied on trade secrefs as their method:
ol proﬁecting theiy programs, would have to bring them out
into the open.

I think there would be freer availability. I think
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there vwould be quicker knowledge of availability of new
applications. And I think there would be a reriod of dynamic
growth in the software industfy itself, |

MR, LACY: I have no further éuastions.

JUDGE FULD: Do yu want to continue, or have we
destroyed the continuity of what yoﬁ were saying?

MR. McCLOSKEY: I think many of the questions have
brought up thiﬂgs that I ihtended to say, so I don't want tq
- be too_fepetitive.by,repeating that;

. JUDGE-FULD: That's all right, Don't hesitate, °

MR, McCLOSKEY: One'thing we did not cover is the
quéestion of notice of copyright, so I will talk briefly about
that.,

©. Ve feel fhat the copyright notice shduld be.affixed
to the software product by incluéing a visual label on the
tape reel, disc pack or other physical media; that indicates
things that are covered.

We feel additional study is required to ascertain
the administrafive and cost effectiveness of including the
actual notice in the program code itself so that it would
appear on a 1isting‘of the contents of the nachine-recadable

media, and thereby always accompahy that program in or out of

9]
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a computer, |
ﬁe also add;esséd briefly the'question of.depoéit
of copies for registration;. | : h

We don't feel that -it shoﬁld be necessary to do that %

unless the éopies are to be retainéd in the permanent

collection of the Library of .Congress: And like motion picturé%

~

* copies of these items are valuable items. If deposit is

required, howeyer, it is suggesfed'that copies shoull be deposi‘i
ted in the form iﬁ which they are mgrketed, whatever that.is,ﬁ
- where that is‘convenicnt. Thus,'phey would be deposited as
.tapes,.discs, dr decks of cards;

In our view,.' flovcharts and qoﬁple’ce documentation
of packages o

ﬁould usually be- copyrightable separately. Thus,

they would'nof bé deposited nécessarily with the machire ~
readéble program unless it is an iptegratéd documentation
program package.

I will try to address again your question of impact.*

First, I think, copyright wouid become a much more |
useful mechanism for protecting most programs against the
major risks faced by their proprietors, This risk is copying f

for use. We believe that reliance on restrictive licensing

3




- arrangements and trade secrets would be reduced,

On the otixer hand, we believe that conmon law copvrlaht
trade scerets and contract sl licenses have & Proper ro]e

to play and do not recomaend 1 that they necessaV11y be el:mlna—

ted.

But we ‘think that the changes couid result 1in some

of the following things:

As far as the proprietor is concerned where he happehs’
to be a user, it will encourage him to make the Lrograms he hag -
vritten available to other users, tnereby distributing the

cost of his development and perhaps providing an additional

revenue opportunity,
Tnere he 15 a software house, it should encourage
aadlblonat investnent ang gevelopment,

here he is a systems mahufacturer, it shoulgd encou~|

rage him to divert nmore capital 1nto bProgramming.,

As Tar as users gpccifically he would have more

rogran offerings to choose from,
} D o

He would find better programs availsble because the’

developer will feel that his investment is protected.

That he would haove more motivetion to markK et his

own prograuns, thercbLy extending the benerit thercof to other
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users.

He should find programs to be of a lower price sincéig

the developer can recover his coét across a broader base, .

He should find more flexible~exp¢nditﬁre controi :-
since he will be able to buy in érosperéus'yearsqand |
avold expenditure in lean years.

He will have less protection and.security reéuiré-
ménts and thereby reduce his cost of doing business. |

And I think that basically covers the prepared ?émarkf
that I have. | | '

MR, NIMMER: I did have a question
vhich is really a legal guestion; but your point on pre-
emption having to do with Section 301 and Suggested changes,

I don't really understand.Why are you concerned about f
the gpplication of the copyright nptice? Pre-emption does
not arise'by virtue of claiming copyright with a notice. It is;
either in an area in which you could claim copyright, in whichf;
caéé it is prq—empted}or it is not. Tt does not really nake
any difference whether zn individual copyrighitsas I see it.

Also, I am not clear why you feel you need additional?
language about misappropriation where misappropriation is ‘
already mentioned. It is not equivalent to exclusive rights,
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- and frade secreté, That's covered by existing language in the|.
breach of trust, maybe conversion., | |
In other vords, a2ll that pre-emption ianguage:I-
would like to hear a little about it, if &ou want to speak
& bout it. | - |
MR. McCLOSKEY: I think there are those that are
pre-emptionary. I.amvnot sure that I hdve thé specific facts,
There is é point that I am avare of ﬁhat some have not registéré4
j althoﬁgh the& have‘marked copyright, and have~relied on trade
secret protection, and they don 't want the fact of having * -
marked it with coPyrightiéliﬁinate their ability to utilize *
trade secretvprotection. |
MR. NDMMER: M& point is,if trade sccrets are pre-
empted, then you don't avoid that by putting or not putting
‘the notice on., If,.on the other hand, the trade secrets are:
not pre;empted, fhen putting the notice on it aiso does not
affect pre-emption.
MR, LACY: Isn't the inclusion of the notice without
a publication & false claim of copyright? |
MR, NIMMER: I would regard that as a surplus issue.
MR, LACY: I mcan assuming that it is not a musical

score or something, 1t is copyrightuble as a publication.
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— MR, WIMMER: I think it would be a false statement

if.you are presenting it to the publié, but then you‘have'té‘..”

- imagine prescnting iﬁ to the public but not publishing it.'.
MR. PERLE: .The:whoie concept of publication as wéx'f;

know it now means that if &oq have a statutory copyright the}é:i

can't be a trade secret because'you haven't published it, - Thejf

~ just can't cb—e#ist; |
‘MR, FRASE: Doesn't fhé depoéit‘of copies have a
'different.role in this situatioﬁﬂfﬂ'ordinary publications as
- sold in large numbers, you can buy them in bookstores or you
can go to a public 1i5rary? How do you serve the publications i
functions by makihg the idea available so other people can
imbrova on them ahd'adapt them for other purposes unless you
have some central place where these progrsms are available for, 
inspection? B
MR. MCCLOSKEY: Well, I think that that may grow out|
of librafy or stores that created this specialized program
évelopment, I don't thin. &£t is usyally intended that the
Library of Congress be that place,
| M. FRASE: I know it has nct been its traditional
form, but I think this might be quite a different situation.

MR, McCLOSKLY: TVell, I think that would sort of be

T
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a nightmare if the Library of Congress had to have all the

B RSy

manufacturers! various computers to be able to read the machine-
readable informetion, |
- separately copyright-.
able is the way we understand it. |
And we are also looking toAbe ablé to éopyright the

machine~readable form. -

[}

MR. FRASE: But would you propose then the solicitin
of this human-readable printoﬁt of the program be deposited?

MR, MeCLOSKEY: If you deposil, yes., If you deposit,;
&5 I understand it, you would have to have in your proposed' e
law oﬁe copy in human readable and two copies in the othei

4

media.

c—

MR. TFRASE: So ?here viould be in the Copyright 0ffjc

MR, McCIOSKEY: One COpY .

MR. FRASE: -- one copy in the human readable Torm?

MR, HcCLOSKEY: Yes.

MR, LEVINE: TIs there really any sense in having a
life plus fifty or 28 plus 28 year term of copyright protectioh';
for a computer program? Is a coimpuber program exploitable |
for ﬁhat length of time, or should the term of protection for

computer programs be for a shorter period?

(&3]
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MR, McCILOSKEY: Well, I think historically,.becauséf
of the ropidly-changing technology, that perhaps it would havei
been unnecessary in the past. T don't kn;ﬁ what it is going f
to be in the future; and we are really talking about something;f
-that we‘hope will go on for some time, and we may at sone pqin{f
reach the physical limit of new technology that is applicable,??
so it cowld have an extraordinerily long Llife in the future. |°
But I think we were more COncErned‘that_there not be any need
for special treatment for. computers, and just hot make a comn-
pléx subject more complex.

MR, CARY: Mr._Cﬁairman?

JUDGE FULD: Yes. |

MR, CARY: 1In that_connectionJone of the other
organizations who is$ going to testify has indica£ed that they
believe five years is sufficient time for protection.

Vhat is your genaral view of that? .

ER. McCOLOSKEY: I would think ceftainly the uscﬂﬂ

life should excead movre than five years. There are many
programs that are currently being utilized today that have
been in operation for five years. I think

it is certainly better than nothing, but I believe

if we were trying to protect it for ils useful life, I don't
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think five years would be a good terminus for its useful 1ife.|

MR. CARY: Not even if you had a rene%al provisiﬁn
that would give you five-year originél term and another five
years?

MR. McCLOSKEY: Well, that wouldibe certainly much

more acceptable. | | ‘.
o : MR. CARY: Saj; ten years instead of 56 or 75 or W$a

' ever it is?

MR, McCLOSKEY: Yes. I don't think we are, you know g

1ocked in hard on that recommondatlon. I just would 11ke to
s2t up a separate one. I don't think five years is sufflclent
'MR. DIX: Mr. Chalrman, I am sorry I came 1ate.
‘This may have been ésked,
'All through here, al;:gou are really testifying toda;
borrowing the language from tﬁe other kind of copyright, T

am talking about parallcls to 11terary creation and this Llnd

of thing, all of which suggests that it is an individual human}é

-~

-

being and not'a company wno develops a program,

And T am not clear to the extent to which this is,(
in fact, true. But am I not right, and I guess I will have to
ask the lawyers on the Comnission here as well as you, that

an individval programmex could, in fact, then wallk in with a

890
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- program and copyright it in his own name, or he could assign f
it to his employer? . | |
-xxm,_Mccmsm: Yes.
MR. DIX: That would be the normal trade practice? .

MR, McCLOSKEY: Yes.

; - ﬁ ez ptEi T TRN T el ,'A:v»‘"»: \A
[ T R T L S LRSI e RS

MR, LEVINE: ©Under the copyrlght law now the employei;
}is con31dered tne employer for hlre is considered the aubhor,;?
the;ef@fe, there would not be an assignment because the rights{%
would reside @b -initlo in the employer for hire.

MR. HERSEY: I see. But the term life plus fifty-
years for authors, | . | |
| MR, LEVINE: Under the renewal bill there are speciaié
provisions for works dqpyrighted by corporations. .
| MR. NIMMER: 75 years from publication or a hundred
years from combletion? | |

MR, LEVINE: Yes.

' JUDGE FULD: Are there any other questions or commentgé*

MR, LACY: I have one other.

Are you aware of any significant differences in the
position you have taken or the recommendations you have ﬁade
on the matter of independent programmers not connected viith

computer manufacturers?
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MR, McCLOSKEY: I have not, no,

MR. SMOOT: I think we have to say that we have not
seen any formal statements, so we could not énswer that,

MR. LACY:, Bﬁt you don'tt perceive any greast differeh
of -interest? | "

MR. M@CLOSIJ_: I.am not aware of ény philosophical‘
differences.

MR, SMOOT: I think you might hear that more this
| afternoon. )

JUDGE FULD: Thank you very ﬁuch? Mr, McCloskey.'.-
You have been very informative and very instructive
MR, McCLOSKEY: Thank you.

e will remain available to the Committee at any
time to try --

MR.PERLE: Just one more.

Are there, in fact, any individual programmers,
individuals who are themselves writing their programs theA
vay the professor would writc them?

MR. MCcCLOSKEY: There certainly are individual
programuers who probably are doing that,

I think that what is happening is interesting in

that there is developing in the nini-conmputer Tield,at least,

8
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a market for home computers, and that as the cost for computers

comes further down, that will be more and more of a visiblé
market, and that certainly is in that area.

. MR, PERLE: Well, I find it hard to believe that
there éré very many éeople who are writing prégrams unless
f.they are being paid by some corporation'to do it.

‘MR; SMOQT: The fellow who lives across the street
from me woxis as an individual programmer and systems analyst.
He does work on contract to --

MR." PERLE: On a contract for a specific purpose?

MR, SMOOT: But he can and has Geveloped things that

= uses.
You see, one of the differences that you might see
is -- T think what you are saying is now chiefly the business

of programming is in ﬁhis ares analogous to a personal service
or consulting opevation.

If you were able to producé a program which did an
effective job and to protect that program, then you wouild havej
a pfoduct that you could sell, which is an entirely differeqt
approach to earning money and selling simply your time,

And pecple do attempt to do this right now.

MR, PERLE: 7o do vhat?

8
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MR, SMOOT: To devolop programs. And then they find|

customers for this program, you see, % other words, they
gon't élways custom build a program for each customer,

JUDGE FULD: Yes.

MS. WILCOX: This may happer = « ademis.where
programmers do write orograms, it is a very real question of
who owns them, bec:r - the university has not been seeking
that proteciion to - . iy it, would that be true?

MR, SHMOOT: Yes.

JUDRGE FULD: Again, thank you, Mr. HeCloskey and: .
Mr, Smoot,.

MR, McCLOSKEY: THank you,

MR,LEVINE: ‘This concludes this portion of the

proceecdings,

A
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AFTERNOON SESSION
JUDGE FULD: We are going to hear this afternoon

from the American Federation of Information Processing

T

Societies.

Mr. Nyborg, you are going to. introduce the speakers? ;

MR. NYBORG: Thank yougdudge Fuld, and merbers of
the Commission, | .

I am going to briefly introduce the,Americah
Federation of Infommation Processing Societies, -to which ﬁe.
refer by acronym as ATFIPS, and the testimony which AFIPS hé§ |
arranged today.

My name Philip Nyborg, and I am Director of the
AT'IRS VWashington Office.

~ Also with us today and seated behind us to the
left is Dy, Robért Rector, the Executive Director oi AFIPS.

Iwoulc tike a2lso at the outset to introduce the
witnesases invited by the three ATIPS societies participating

in today's testinony.

They are Mr., Hefbert Bright, invited by the Asnociati
for Computing Machinery; Mr, Willian Moscr, invited by the
Data Processing Management Assoclation; Mr. Ierbert Koller, by

the Computer Society for the Institute for Electrical ond Riort
Electronic

i
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Enginecers.

AFIPS itself is a federation of fifteen nonprofit
scientific and educational ovganLa¢ti s,societies which
together broadly represent over lOO,bOO individuals concernedm*tﬁ
computers.énd their various applications. | \

AFIPS hoas no commercial cnt¢t1cs as mpmberu, and
neither AFIPS of any of its constituent societies have a
commercizl interest in the copyright protection for software.

The basic purposes of AFIPS are the promotion of
information excbange among,t professional and technical socie~
ties and governmental groups, including amongst the societies
nonprofit international groups, and *he dissémination of
re]1ab1e 1nfornatlon on information process sing to intezazsted
groups in the prlvate and ‘governmental sectors as well zs %n
the general public.

AFIPS activities are carried out almost entirely »
non-paid voluntee?s wﬁo participate in AFIPS as a professienal'

activity., Typically, our activities are organized around ;

specific committces, which address the various substantive

areas in which ATIPS is interested.

a2 ——— o

The function of AFIFS in srranging this testimony
)

has becn to provide the Commission access Lo technical experiice

|
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within the A¥iIPS societies, None of the te;timony presented
here should te construed as the official organizational vicwf;A
point of AFILS3. |

AFIPS .society members are users of softwsre as both|
prograir :rs and systems analysts. They ére authors of their
own software as welfﬁ;s usersiof'ﬁﬁhcrlvpeoples’ rbffwa¥e.

Our societies have various activities in topics"
such as software engineering and other aspects of software | ;
developnent. ‘ |

Our academic cpnstituéncy'has a substantial interest
in the development of software, and many members of our
constituent sociefies are managers of data processing installa-
tions.,

‘,Thé individuals presenting substantive corments to-
day wiil speak either as individuel experts or‘wi}. present
summaries of the comments of individual experts within their
Fuspective organizations,

They do not speak on behalf of theilr particular
sociceties unless they specifically indicate to the conirary.

An il cases time constraints have made it impossiblT
to conduct a hroad survey within the AFIPS societies partici-

nating herce. on the questions to be addressed by the Commission
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finally, I would point out that the tesiimony pre—:
pared here today has been prepared for preséntation, and has .
been prepared in a2n extraordinarily brief time perioa'in‘oidér
to be responsive to the Commission'!s schedvle.

It is our hope that the Commission will be able to

give greater consideration to the important issue of software |.

copyright in the time period which would first permit a
realistic assessment of the existing practices within and

anticipated impact upon the information processing community

with regard to software protection; and, secondly, would pexrmit.

the opportunity to assemble.a substantial amount of the exist~| °

ing anslysis relating to the iésue ofisoftware copyright, .

Should the Commission decide to so proceed, I
belicve that the AFIPS Socieéies cculd be quite helpful and
would bhe intercsted in'discussing'further participation.

Our format for testimony will consisi of three
brief presentaiions followed by a period of approximately
half sn hour during which cur pancl of witnesses will respond
t o quastions the Commissiohers will present.

JUDGE FULD: ‘they would prefer not to be inteprupted
while they are making tihieir presoentations?

MR, NYBORG: I buileve thal would facilitate things,
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~warc, so. I urge you recognizc me as a not disinterested

Jgdge Fuld, bﬁt we certainly wouid be amenable to whatever‘the'
Commission would like to do. | |
JUDIE FULD: The first speaker will be Mr, Bright,. '
MR, BRIGET: Judge Fuld, may I point.out first as
I did in the éovering correspondence:ﬁhich I think you havé_

that it is clear that not oniy would it be imﬁossible for me

to speak for the enormous spread of interest in ACM, but I

happen to be the head and have been for ten years of a fivm

which has a commercial interest in the protectability of soft~i

witness, and I assume that you will accept my remavks in good
faith, and on that basis. I would like to proceed.

I would like to call particular attention to the
e . that . s .
ians hat it seems .. i ane of the major questions of concern
S» the relotionship of possible changes in copyvright protection

to other forms of protection that may exist for this software

entitys and that for this recason it seems to me that the gques-

tion of finding profitable and competent decisions particu-
lary from the legal point of view is 4 very impor-

tai one, and I would call your alteniion to a comment that T
refcrred ©o in ny wriltten notes on the worl: of the Committee

on Computer Softwore Protection of the Kational Council of
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Patent Law AsSociations. _Unfortunately the Comﬁittée is not.
active at this time. There are a substantial series of
meeting minutes and related menoranda that I ‘think coulg bve.
of con51derab;e us¢ to the Commlsslon, and they fepresent
¢ primary legal based cons¢derat10n of thls question of the |
members including mysell, mnlch you would

calli c0jputer—or1epied people; the others have an 1nterest of
some sort. So T would urge you take éerlouuly the work ol
tiiat group as useful input data,

JUDGE FULD: Is that attached to your report?

MR. BRiGHT: I have attached only the latest membey-|
ship list that I have available, Judge Fuld.

JUDGE FULD: Do you have the material handy?

MR. BRIGHT: It is attached as part of the submission
that AFIES made, I believe, I believe this ig Attachment D
to my letter, which is the ACM statement,

I did also attach an additional conment consisting
23

of a response to a guestion by Comissioner Dan of about a yeap
ago in ¢ornection with thisg WIPO COﬂLP”CﬂCG in which I spoke
to the guestion to sonc extent of the representation of soft-
ware and what it means,

Vith regard to the guestiorn.s t were circulateg
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by the Comﬁission I have attempted to make some kind of £espop;g
ses, but I am.sure thal anyone 1ooking at it vill recognize
that in most cases it simply waé not possible fér me to'give3a_g
responsible answer inasmuch ag I wogld not; even if I could;_' €
after extensive review, attempt to speak for aboﬁt 32,000
individual srombers., and 14 corporations and i75 uniVersities;
We do have some disparity of viewpoinf, so nmost of the guégfibﬁé
unfortunately called for réﬁher'specific.kindé of,answefs fo~
wnich we can, T think in good faith )e;_ttempt to speak to the
substancey the definitioq of the terms as commonly uhderétong
and wvhat we as individuals may consider importént and meaﬁingé‘j
ful both to the indusfry.énd to the public. But I do want to

moke sure you realize that in many wavs it would simply not be

useful for me to attempt to respond specifically to questions ;
which, in fact, must be considered in terms of the point of
view of'the Speaker,

I would say by and large the AFIPS Societies include
a very broad spectrum of interests. I would say that even in |

that group ACM may represent the broadest and least sharply

Tocused membership of all. Thalt includes people ranging all
, : ) « ‘to .
the way from purely management-oriented people, operations-

oriented people7to many of our most distinguished academic
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vorkers, and, in fact, ' much of the
most meaningful work in the most o strect areas of computingf
has come from people who are'active menmbers,  So i think.it
is important to' recognize that. |

I think this does, however, meén-that ACM as a part,
of AFIPS does represent a reasoﬁable-resource as far as the.
Commission might find itselfl interested in getting gnswéré to
questions, recognizing fhat in some cases spccific informétibn
may be available, allowing the appropriaﬁg amount of time éné
contact with the right people. So that i-would urge you to .
make use of this as, in effect, a public information source
which the society would be delighted to provide.

I am spezking at this point for the President, with-
vhom I have discucsed this. tesﬁimony, I believe, last night
for the sixth time since %this invitaticn was issucd. And I
can say thaf the society recognizes the importance of vwhat YOu
gentlemen'are trying to do, and i~ anxious to have.you operate

with the most meaningful input, so we would lilie to help,

<L
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MR. BRIGNT: I belicve that concludes what it would
be appropriatc Tor me to Qolunteer, fhil. B |
-If the Commission or if anyéne has & quésﬁiop éé,
this point or at some other time, I'wpuld be happy to try to"
respond. | .
JUDGE FULD: It might 'bc helpful if we heard: the
othexr éntlemea, and perheps therc would be similar questions
MR, MOSER: My nzme is William J. Moser, and I am

from the Data Processing iznasement Assoc ation, I do have

a shoxrt digsclainen,

First of all,'pnlike Mre Bright my fi:m is-not
i

’

engaged Jﬁ &y area of softwsre where patentebilitly would be of
any inrterest to me personw_iy But like HMr., Bright I cannot
speak Ior a non-monolithic organization with any strength of
the total number of that organization.

a .

However, perhaps because we areA1¢ tle more nalive,
we will try to give you some answers, specifically to your
guestions based on what we were able to determine or feel i3
the consensus of the members with whom we were able to
discuss the questionz, and based on past discussionsibut all

very informal. Wehaveno formal committee 1o discuss these

things at this time.




02

With that, your first questiqn askgd:

"Should a computer program be copyrightable?" _i
And thls was in part of the quéstion, "or patentable?" rfg

And in view of those two choicESAonly,‘ﬁe have to ' :
say yes. If.there were aﬁother zhoice. we might.not say yes
too quickly, R

We be;ieve programs should be copyrightable.

JUDGE FULD: By another choice, what'ao you have in-
mind? . . |

MR. MOSER: Possibly another type of protection .
under law, | :

As far as,_"Should iti%atentable?" our feeling at
this point is that the law so far seemé to have. been intérpre- |
ted—t:f‘t: could be patentable if it is unique, exceptionolly
unique. | |

We don't see any reason to deny that right, ot least!|
ﬁot now.

This patent area, as we saw this morning and that
you all noticed, is sobroad that it probably nceds a whole

other sevries of hearings.-

MR.LEViNE: Let me just at that point Gk

that poercentage of programs would you estimalte arec
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5o unigue that the& might qualify for patcnt'protection?‘;:'

MR, MOSEE: Very small,

My conversations with people in our mémberéhip indif‘
cates the law as, of course, interpreted so'fér we can't bé'%‘
very wrong. o

Does that arswer your question?

MR, LEVINE: Yes.'

MR. MOSER: “Should the type of protection arforded
vary according to the nature of the progrém?"

Again, we don't feel that it should. If a progrem
or software is worthy of pfotection, one type of protection
hopefully would be able to cover all types or natures of
programs.

"For vhat length of time...?"

We don't have strong feelings in this area.

As evidenced in the discussion this mdrning there is
a wlide dispariby in the time frames heré,and the speed at whieh
the technology has advanced in the pacl may or may nét continue
in the forcseeable future.

We don!'t at this time see any reason il it is made‘
to fit into present law that the time period for softwarec

should be any different than the time period for other things




covered by *the same iawé.

MR, LEVINE: It does not roqque the same k¢nd of
protection ofb let's say, the work of f¢ne lJtcra Jure m;ght,‘
its useful 1lire is shorter.

MR. MOSER: My tendency again based on the feclinéé?»?
is, yes, 1t ié ;horter, and probably will continue to be sbme;:f
vhat shorter, :

And one fufthar ansver, I would also tdke excqption‘}“
to the Tive years'being ?ohg enovugh. But to give you a specifié
nunber beyond that is v, very difficult, ' ;

"Shou1d Copyright protbctlon of computer so ware
be linmited to the right %o make and vend..., or should it
extaﬁd To use of thi: pPrograme...?"

We feel that it should be extended to the right to
malke or vend copies., We qualify this by adding that therec
would have to be a major élif ence between the purported
copy and the original in order to exclude that copy from
JnJrlnp ement,

MR, NIMMER: May I ask ot that point, you were here

this morning and heard my hypothetical shout our list of top
lawyers and vhat have yovu.

How do you sece computer drogyram protection in that
3 )

9
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1ight; that is, if these instructions that I give my hypothetidé

istant to go out and find the 100 1awyers by foll OU¢ng the‘“g

standards I. suggested, would those steps per -se that T have fi
copyright lavw —
outlined be regarded as protectable underA1¢ it were put into'
machine-readable form, wouid the steps per se be protectable9
. MR. NOSLh ~ Yes, with. some quallflcations. u
The- object that you want uO get ve don't feel uhould 7
be protectable. . ' 2
MR, KIMMER: The iﬁea of s 100 top lawyers?
MR. LOSER: Right. But the way that &ou get it we
feel éhould be somehow protectéble. |
MR. NIMMER: As distinguished from merely the
lenguwge tbub T write out about doing it, the actual steps
of going to the courthouse, looKing up the courthouse records
comparing the number of won cases with the number of lost cases
et cetera, those various steps, quite apart from the 1anguagé'
you think should e protcctable?
'MR. MOSER: Yes. | |
MR, NIMMER: And that is what you mean by protecti&h
Tor a, program? |
MR. JMOSER: This is what we think is desirable.

MR. KYRORG: Mr. Hiumer, 1f I may point out one




further éspect on that. We have discussed.internally with théih
group, as far as pursging that énalogy I think.it is imporfaptzz
to recognize that by nature computer ihst:dctions ére much.T-.f"
more specific and detailed than the kind of insfructions yoﬁ{
reference in your hypothetical. ThéyAalso hAVefa mﬁch mo:e‘?<
specifically operative nature, and tﬁat:once in’ the machine .
context they have a much mcre speéific functioh.than the véfba:
instfuctions. . ' ' -

MR. NIMMER:. I am not sure where that takes usl |

MR, MNYBORG: It is a difference in degree, but I‘

suggest that the difference in degree is sufficient to possi-~ '}

bly make your analogy inoperable,

We have always had the instruction sets, but inétrﬁc;‘
tion sets in the computer-coﬁtext'are coﬁsiderably more mean-
ingful. They operate -- to clarify -- they operate in a much
more specific level, | |

MR. NIMMER: But if I were more precise to my
non-nachine assistant, and I told him exactly how many steps .
to take to get to the place whére the records are contained;:'
and was precise at:every step , beyond what ordinarily one |
would expect in human—to~human-contact, but if I were that

precise, then would it be anslogous?
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MR, NYBOPRG: I would argue that it.wouldn’t;

Again, the difference is in degree. If you speak -.|

literally, the instructions that go to the computer are in .
the order of thousands or hundreds of thousands, and they are

not that specifically detailed. In principal I believe in

the analogy, but I believe the difference in degree is quiteyf5

significant, .
MR, MOSEF: IfI'could jump in'where angels feat to
tread.: |
_ If your insfructions were, Mr, Nimmer, to a human

who could ds nothing beyond or different from what you instruc

of instructions).

ted him to do, and you gave him such a specific degree and

your entire field of creativity or livelihood were to give

 instructions to that sort -of a being, then the analogy ﬁight Lg

come closer to what we are doing.
wasn't here, I heard secondhand your analogy whichlthought
‘is o véry interesting ones but I think seriously that you
would comc.muéh clogser té realism if you thought in terns of
instjuctiénstb a player-piano on a roll.of old~fashioned
wide paper tape than the kind of things you would gi?e to a

hwnan, which without hls intelligence are really not very

99
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meaningful; and, furthermore, the writing down of which are

totallylincidental. Ané, in fact, the visual representation - :

A Y .

of vhich is incidental to the effort, and cost and value
involved.

So I thnink in that sense -~

MR, NIMMER: In other words, the expression is reallax

unimportant?
'MR. BRIGHT: Exaclly. In the-case of a.computer

rogram quite seriously the program is, in fact, a machine,
prog . 2 .

Some programs are, in fact, our conpany makes a.pokﬁ;of this, i

some programs are substantially machine independent, but will
do precigely the same thing that different corputers and in
some cases diffefent kinds;L So ﬁhat the ﬁrogram is in nany
ways a machineg.and, furthermore, the cost and values in
creating each‘stép may be very large compared to the cost of
‘transcription‘ | |

MR, PERLE: 'To develop the analogy of the player-
pilano, what would be the program in thé player-program, |
certainly not the music roll, becausec that.is not what the
machine is instructed to do; that is the result of the compute)
program, |

MR. BRIGHT': I think that is a poor analoegy.

1090
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MR. PERLE: Vhat would be the program in a'plqyer-fﬁ

piano?

MR. BRIGHT: Well, I think in ‘the case of a pldyer-““

piano, the- program is probably tied up in the LLmlng mechanlsm;5

and the spring motor and a set of gears to turn the drum that

pulls the data off the paper tape.

e

MR. MOSER: Wifh regard to the right'to use, our

pon e depends on the definition of "use,' of course., If "uéﬁ

means the execution of a progrem obtaLned not by copying, but »
by some other means such as stealing it, then copyright pro-

tection should make such use illegal.

And; agaln, the word copyright is in here primarily g

because that is what your questions addressed.

I would like to say Jjust that proiect¢on should make

such use illegal. The point‘follows also from our deflnltionf
of "ecopying" which I will go into in a minute. If, however,
A

"use” is defined as wrltlng a program, a substantially dszcrent

progran, to make a computer achieve the same result as it would.

| | 101
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in execution of a copyrighted program, such-use chould not be

illegal.

MR, MILLER: You heard the discussion this morning, |

about performénce?
| MR. MOSIR: Yes.
MR, MILLER: Well, what is your reaction to that
since it is not covered b& eifher part of this.paragraph? |
MR, MOSER: The performanée -~ again, remember I

am Tar from a lavyer, far from a dramatist.--

MR. MILLER: There is a legitimately purchased chy-,

of a program by A; A lends it to B; B puts in B's computer,

MR, MOSER: I don't think that our members feel such|

a fhing should be permitted, And I Xnow that you referred to
lending your book to a friend, and again it is tough for us

to match these things up because to us software is different,
the programs are different from a book, or anything else that

we are able to define. It is something wholly different.

That is why it is so tough for us to say it belongs to copyrighi

low or it belongs to patent law, or éven for me to answer your|

question,
MR. BRIGHT: May I suggest one clarification in

wording? This question of what do you sell. VWhen you authori?
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within the field.

Now we chose almost ten years ago to use the term:

"usage 1icense"{br'what we sell under clearly specified condi-~

tions. T think most vendors in the field will take #he poéit¢

that that_is what they are selling; When you sell a program,

you, typ¢ca11y sell 11fe—t1t1e 1ntercst

s 1nclud1ng the rignt Lo

sell 1t to someonc else, But-when _you sell a usage license to‘

a user, I think you have nnw described what the transaction

consists of

MR, MILLER: -Well, if that is the case, aren't you

4o

fully protecteq by the l@w of éortract, and what more needs to

be provided to you by the law of copyrights

‘When you sell a player-piano with all the gears and

timing nechanism, as long as’ the gears and timing mechanism do

not meet the standards of patentability, nobody would ever

suggest that th&&%copyright protection in it

> Or thalt there isg

any secondary restriction on the burchaser of the player-piano

to resecll it unless it is in“the orLginal contract.,

MR, BRIGHT: One outstanding difference and that is

the user perforce must be 3 nanufacturer. You canno® exccute

& conputer program without COﬁying it in a foim which can be
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used by anhy other user. Consequently the act of copying for
use constitutes in many ways remanufacture.,

MR, MILLER: I can rcfer to the analogy of the .

player-piano, but I still ask wﬁat’do you heed from copyrigh£ 
that you don't already get from c&ntract? | |

MR, NYBORG: Professor Miller, if I might make tﬁé::
suggestion, contract protection ﬁill.give you protection Witﬁ
regard to parties to the contraét'and not’otﬁers in geﬁeral,"

and there are uses of the kind that you are deécribing by non'

parties., . | ~L
add ‘
MR, MILLER: Yes, But,the law of torts as a supple-

nent to thé law of contracts and you can get a third persen
.inducer to the breach.

Mow what do you .need Trom coéyright that the common |
law or contract doesn'ﬁ give you?

..MR. HYBOXG: For example, the thief examples if soﬁéf
one steals a magnetic tape version of a progran ahd subsequenﬁj
proceeds to the kind of use that you are describing, there is.
bno contrdct bfeachvncpessarilyo

MR, MILLER: ©No, but the law of torts is going to
talze care oi him as a convexter, and indeed criminal law mighﬁ;

also take care of him.
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MR. NYBORG: Yes. : -
MR, MILLER: In other wérds, you want some Lorm oft.
protection, I would like to know whot it is and vhy we_shdﬁil
try to force fit it into copyriéht.aé opposed to,Mro‘Périé's
sﬁggestion this morning that we are really talking aboutjsam
thing in the business compctit¢on or unfair. bus¢neus pract;ee-
business area, not copyvlght |
MR, MOSER: T wouldn't: for one Lake Lsuue with the
fact that it needs to be forced into copyright. In fact, WG
lean tovards proteﬂtlng thhout for0¢ng it into copyrlght
But we do belleve there needs to be more protchion, and the
only reason I can givesou for this is that people who arej-
presently trying to market softw&re don't feel that théy‘afé;
safe in doing so becausc gopies can be éo easily made and‘théi i
efforts can go down the drain so quickly. | o
MR. MILLER: Of course. So could a number of other
industries wholly uarelated to the computer industry clalm
that‘they~need more business competition protection.
MR. MOSER: And I, of course, couldn't a.rgue'tha."':bi‘p

way or the other.
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"Guestion No. 3. Vhat constituteé copying of a.
computer program?". | ‘

We fecl that éopying'shouliencompass making a 'new .
version (even in another mgmoiy medium), includ@jputtiﬁg thé3iﬂ
program into the meﬁory of a combutgr fdr_execution, or for:‘
storage and/or for whét they. call outlsx_lt° Wg-also suggest..
that any man-readable gnd/or machine—réadable format shdula : €
constitute a copy§ fﬁrther, cdpying should include conyeféiqn,:
from a 1anguagé.—F ahd the discussion this morning I think,médi
clear the difference bebween source language and machine
1anguaée -~ to another.lahguage and aﬁy simﬁlation by one
machine or one computer of anothef computer's language;

"QuestionNo° 4. What type of additional legal
protection for software is heeded, as distinguished from |
more effective enfércement of the present law?"

The members I contacted again felt that this hearing:f
or group of heawrings will maybe we hope lead tonore specificf?
treatment of software in copyright, and/or patent or some lawglg
more specific treatment '_ ‘ is all we c#n' Ik

really hope for. We do not view stronger enforcement of

existing law as an adeguate solution.

These are feelings that I get from people who are
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again engaged in the vending primariiy of sbftﬁare.-

MR, PERLE: Does software mean progfam-or doéé it
‘mean other types of input? | | .

MR. MOSER;. prmally,what-l think our -standard usagé_
is-it means prﬁgrams orlgroups of.progre s;;.There are people |
who will extend iﬁ to Qaté ﬁasés or masscs‘of fileé?nformatiéﬁ‘

X thiﬁkll am right that the normal usage is programfz
or groups of progréms. |

:MS, KARPATKIN: “Do you use flowcha;ts?

MR, MOSER: As software?.'

MS. XARPATKIN: As software?

- MR, MOSER: Iwoﬁld includé them as supportiﬁg docu-
ments for some sorts of softwore, but nét dé software per se,

MS. KARPATKIN: -Showld they be copyrightable, £00?

MR. MOSER: AI&rather not answer that. .I don't have E
a good Teel for that..r ‘

MR, NIMMER:. May I try another analogy? I need
analogies in order to analoglize areas that I feel at hone in,jf
and sec theirx similé;itie; or differences. |

Teke what is called a television format, the idea ;;
for a program, not the story per se,but a game show férmato

Somcbody comes up with an idea to do a quiz
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show based upon guessiﬁg the retaii price of products] you

guess it and you get The product.

N

‘Somebody writes out'a format., This'is_the.basic”?,f
gimmick of the format,buﬁ maybe it is a 1ittiefﬁofe séecific;
You choose the contestants in a given way, and the,master;ofi
cereﬁoniés will stand in a certain f;ace, the'cdntéstants‘wiilﬁ;
be in a booth or something of the_sort.' _ |

| The format.aoes an pﬁrport'to say what anybody;"ini
fact, says on any.given program, It just sets up é'situatioh;
In other words, directions to the ;ontestants and the mastef;
of cercemonies as to how they go abbut-pl@ying the game on teieg
vision. | | E

Now that kind of a Fformat is not generally regarded”
as protectable as format per se, The actual writing out may
be. Nobody may repeat whalt is said in the formal per se or
the particular ﬁords, but the idea of thal for a game show ié
not per se protectable by copyright.

Now :1s thal analogous to a compuler program, or,iéa
it different in pfinciplc in some way?

MR, MOSER: It seems that it must be different m
principle, Mr. ﬁimmer. |

We again don't propose that anybody be stopped ﬁrbm

lj)é;
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making a conputer do the some game show, so fo'speak, or h&&e;
the end result. ‘

MR. NIMMER: No.. But‘it‘is‘jﬁst not the éhairésul
The end result there mlght be somebody wins and somabody -los
But it is how you get to 'bba,t result where you have :Lnstruct:n.on
on what kind of skills are called ¢nto play, and the general
directions of what the participants should be d01ng in order
to reach this end resﬁlt. |

MR, MOSER: But you said vhen it is written down'inf“
.détaii it would be copyrightable? Again, T don't know abcut -

t he copyrightability of even that idea.

MR. NIMMER: Just take my word for it, that the '
format per se is not protectable on a television'show, and I

am trying to, see whether that is like a program or whether it |-

i

dilfers in essence in some way.

IR, MOSER: I think you and I have the same diffi-
culty, "~ You are tiying to fit it into the copyright law,l
and it can't exactly be fit in. Software programs cannot bev
fitted into cépyright. g

MR, LACY; Mr. Chairman, I wonder if the differenéf
here is the relative weight of the written expression as

distinguished from the embodied idea and the two Tormats and
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the two concepts;in that the instructions for complllng the
list for the 100 lawyers or in the format of the telev1s1on
show, you are dealing W1th a s1tvatlon in wh¢ch thc idea is ;i

in re2dl life conveyable orally 1f necessary, it is apprehendlbié

by an intelligent TV producer and/or researcher in the court-

house in a generalized des¢ription. If you write it out the

vwriting is almost incidental, the fact that the writing is. .
protected does not really protect the idea. You are dealing
in the other case with a written éet of iﬁstructions that may .ﬂ%

have been po¢nucd out in terms of 50 000 stepo. The idea has

no mcanlng in rcal.llfe except as it is written do&n ang-
wiitten down in precise machine comprehensible form, and al;
that is sought to protect is that'writing down, but once you
have protected that you have, in fact, protecfed that specific
idea of a skillful proéram. .I understand that this program

has a certain architecture, and on top of that,drchitecture in g

another case., I don't think there is any difference in that.
theory, but the expression is copyrighted, although the idea
ién't, but in this case the computer progranﬁéin the Tormer
case the writing is almost incidental to the idea. In the

second case the concept has no real meaning wntil the labor,

the cnormous labor,that of producing this
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multi-thousand step alogrithm formuiq., has been 3one"thf'0°~3h '

MR, MOSER: I wish T could have S&Ld it as well.

MR, NYBORG: May I attempt to nake a useful dlstlnc;¥

tion when it is very artlculate, one I think which reflects’

similar feelings to most practltloners in thls field. I thlnki

most of the practltloners who feel .that softuﬁre protectlon 1s
approprlate feel that 1t is obvious 1y appropriate for the.

code itself. The way the programs are ccded it is possible -

to write ecssentially the same program instruction by instruc-,}
tion, say, in a different language or in thé.same'languagé'usi?
different variable names which‘give it a different supérficiaiﬁ

appearance,but it is so close to tﬁe‘original coding that mam§§
SE

practitioners feel that it is a copy.

Now there are deeper levels of structure in comnutefﬁ

programs, more concepéual levels., Flowcharts can represent a,
very broad conceptual level in a program, but I thlnh'the |
deeper you get into those conceptual levels the less people -
feel they should be protected by the underlying sequence of f
steps.
MR. PERLE: The "Less" did you say?
MR. NYBORG: The less, |

MR. NIMIER: The more asbstract?
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MR. NYBORG: The more abStractgnthe farther you get

away from the actual code; I think any practitioner'wouldofgéi Q

that there is a fairly specific level of sfeps, iT you go ‘Jg‘%

right under-neath that code, step by step, that they might want

to protect.

And again this is just a broad conception of what'.'

practitioners seem to be saying.

MR, PERCE: Well, one of ‘the things that Ms. Karpatk:

‘said in regards to that I think bofhers me a 1itt1e.'_ ‘

| There is'no question in my mind that a flowchart: is
copyrightahble, none vhatever, in theléame way that a set of
instructions on how to make out of baisa wood a spad from

World War I, a model airplane.

There is no question that the written representatioh,

the flowchart and the written instructions onhow to build tha{f

airplane are copyrightable.

There is also no question in my miud that the copy-
right proprietor of the instructions on how to build the airf’
plane cannot keep somebody from buildiﬁg the airplane and
following the instructions and using the idea as eipressed in

that Tlowchart.

I don't know if that is helpfﬁl or not.
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MS. KARPATKIN: You are expressing it in a slightly E

different way.

MR. PERLE: You are applying it, and from vhat I hea
' today I think what you are doing here, if you willQ and cor?é
me if I am wrong, is going from tre flowchdrt_to the specifié
application of the ideas that are contained‘ip that flowchgrf
as you actuvally build with your{insfructions.'

MR. NYBORG: Well,I would differentiate between the
jdeas ©ovd the very specific set of ideas about the :i.nst.ru.c-i
tions that underlie the code° Ilowcbarts can represent progra;f

structured at many different 1eve19, a detailed level, a very

broad level, vThe flowchart is in 1t$elf an expression., It
cén be an expression in the broad concept of the progrem or
it can be literally down to the detailed instruction by

instruction., I don't know if we can really get much help from.

looking at the flowchart idea per se.

MR. PERLE: Well, to get back to the instruction
idea, is it necessary from thé standpoint of those of you or.
in your industry who produce programs, is it necessary that |
you have control, economic control, over the application of
the program, to use the program clearly, yes? Clearly? |

MR. NYBORG: I would defer to my witnesses,,but'll
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think it would. _
MR. PERLE: It wogld have to. That is what We‘have? 
been saying. . g
MR. NTMMER: Right. |
MR. LPERLE: In one‘way or another you hévé to getl;ﬁ
protection. So that is clear. ‘The only queétiop I ﬁhink'tdt?ﬁ

\

this Commission now is copyright, the right framework or_the ﬂ

N S

right f->rm for the protection,.Camman' prbtection, clearly

they say they have to have it. I wonder who says they~don'tff
have to have it, Anybody who would say fhat_protection nesqd ﬁ;

not be afforded programs?

"~ MR. MOSER: Scme of our very members. ‘There is &
diversity of opinion., Some people feel that a lack of pfo—
tection would make it easiér to gain access to other people's,i

works freely instead of paying for it. But whether or not thaﬁ

is in.the public interest or the business interest is open toff
- a 1of of question,
| MR: KOLLER:
ébme of thesc software houses belieye there is adequate prbf
tection now, rot in the copyright law per se,but in thé’trgéé
‘secret and contract arca, and they wonder ﬁhat-the broﬁpahg‘

is about. ‘ - They say,'"We'dbnftfg

need any of this." Yet these same ¢ompanies_i'find cdpyfiéht

ohe .
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their proprietary programs. They also copyright their documen-
tation as much as possible, which are more conventiona]
documents, of course.

MR. PERLE: Some peopie wear belts anasuspendefs.‘?"'

MS., KARPATKIN: Is it so much a question of what
should not be protected as it is a quesﬁion of whether all'théiz
interests that need to be assessed are going to be considered?;é
bven if nobody comes.forward and says, "No protecfion," we
still have to worry about interests to be éerved if we donﬂt 
- have copyright protectidn in these programs. And it is our . 5
responsibility even if there is no advocate for them, |

MR, LEVINE: Tomorrow morning we are going to hear*_f*
from EDUCOM who, I think, has a differént position on protec-‘
tion of computer software.

MS. KARPATKIN: One area that misht be helpful to ﬁg*:

£ ‘ . ' -
1 isAyou could analogize to other works which are not protected

by copyright and fox yhich there is no claim‘of copyright

made, and where the ofdinary business transaction and legal -
relations provide sufficient copyright. I think straight off.
in the course of my own workr'mailingAlists: lists of subscfib?

to magezines are constantly rented and exchanged and aie not:
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copyrlgh ed, and moreover they are stolen.

’

MR. PERLE: They are not published, tﬂergforé,.
there is no need for statutory copy.fight° They are cépyrigﬁié
because of the common law copyright, every one of those lisﬁé

- MR, KOLLER: Did you sa& these are not stolen?

MS. KARPATKIN:.‘They éxe'stoleno ‘

MR, KOLLER: What about the typical professiﬁnai1 f
societies that publish their membership directory, énd peoPlé*
could very laboriously copy those who are listed..

MR, SARBIN: . A.customef iist is a ciassified tré&e:
s ecret? | |

MS. KARPATKIN: Yes.

' MR. KOLLER: Provided you keep them secret.

MR, NIMMER: Well, but you don't violabe the secrecy
by an individual sending out mailings. B

MR, KOLLER: Okay.

MR, BRIGHT: If I could bring uvp something.

If one follows a tektbook approach of conputer"“A

programming, one studles an operatlon, one czvelops a- flow-
chart outlining the process that is to be *mplemented 1n the

computcr code, and the flowchartu nay be at a very superf1c1

level indicating very few steps of how it can be accbmplishgg
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they may be much more detailed going down to a first~réte
instruction level as ybu have indicated but then thaf might.’?
be ana10f1zed to an author developing a p1ot for a story, and
a basic set of.characters._ But oncé the autbor has done that j

thé@uthor then has to choose words from the Enalish language 1k£
to implement the story “n words that communicate to another lﬂf
human being who has a mind that can interpret it and fill in
gaps and supply background, the.aomputer does not have that‘:
capability; and fhe coding that has to.be done to implemeht
a flowchart, .I ha&e heard the figuresgﬁgoding, the testing;
the debugging7once a flovichart is devéloped fbr a cqmpute£ 
program may represent the most substantial part of the invesﬁQi
ment in developing the program. | | |
Now how that compares wifh the analogy to the authof?
composing‘a literary work, I am not sure, because I don't knoﬁ;
how one can compute the author's in'véstment° But if_what.youfi
are saying needs to be protected is the investment that goeS-lé

into the developing, the testing, the debugging, and the devgi@

ing the set of uvsable code, that may be something very difféféé
from pr o»octlng the underlying process which is expressed in
the flowchart, as it were,

MR, MOSER: That is the part where moct of the
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investment usually 1s, but many of our pcople vould 11ke to

see the protect;on or some sort go Just a 11tt1e beyond the fac
that it légﬁogt costly part and, if you would protect the
structure, not the result, not the 1dea, but the thought. pro-
ess that yow force the computer to take to get that result.-
‘MR, CARY: Mr. Chairman, Iwould like to ask this -
questién. | ’ -
i think this zﬁornirg it was said that if you'give,'."
'a computer programmer a flowchart and telilhim to proceés‘
this, and if you give it to a 100 dirferent programmers you .
might ge+ a 100 different programs. In other words, each h
programmer is going to use hlS ovm style and so forth to come .

up with an answer.

Is that a general statement that you would agree w1thm
MR, MOSER: I remember the broad teSUlmony. I don't'
think that you were giving him a perfect flowchart which could

be in vary¢ng degrees of detall, but glVlng him the problem,gn;ﬁ

a 100 programmers a problem it is llke;y that they would all
come up with'ﬁifférgntlﬁays to arxrive ét’tﬁé‘Same solutibn;

MR, MILLER: What do you mean by "dlfferent way°"°
The model that has been set before us{is a program W th ten

to 50,000 instructions.
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MR. MOSER: All right.

MR, MILLER: DNow when you say you give a problem~.7
solving exercise to 100 diffeféﬁt_pragrémmérs, andlthgy éachf
produce a program of ten to 50,000 instchtions, hosr differeﬁfé
are they? |

MR. MOSER: Tﬁey;could be different to the degreegi
that none of the 100 would be the same in entirety -- |

MR MILLER: Yes. | |

MR. MOSER: =-- and tﬁat many of the'loolwéuld nof 5e
duplicaiéd in any.way. | _ | | -

. MR. MILLER: Thét every one of the ten to_SO;OOO-'.'.
instructions is different? |

MR, MOSER: Well, that is concgivabie.

MR, MILLER: Conceivable? -

MR. MOSER: Well, thet is hard to say.

MR, XKOLLER: I think Mr.Mﬁser is trying to .give ahfi
accurate answer; howéver,.you must recognize that'every méqﬁi
has a finite vocabtulary. -The~samé instractions will be,uséé,
but the sequenﬁe will be rather diffefeht. |

_MR. MILLER: Okay. I stilll go back to a questipﬁ
or concern I had this morning. | | o

First 6f all, although the model of the program wiﬁw
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ten to 50,000 instructions has been 1aid.before:us,'I assﬁme :
that there are programs with a thousand instruétions; that is,'f
much smgller Drograms, | S
MR.. MOSER: Yéu.are correct,
MR, MILLER: That ma& he probable programs in terms |
of the results that they'gchieve. | ‘
T am concerned with a number §f'different things.jj;
First, the finiteness of the types of commands
individual machines can react tb, and my concern that the
computing 1anguageé aren't rich enough to permit infinite
variations to achieve the sameurésult, so that if you staft. M“f
creating monopolies in certain expressions, you are blocking
access to achieve the result by putting artificial constrainﬁ;?é
on the instructicns that people can give the machine to achieveé
that result. ‘
I am also concerned about the smaller program and
| the possible impact that monopoly protection over expreséion v;%
in the sequence of instructioﬁs might have in a smaller progréné

T am also concerned about the possibility that ov_er-o/‘--~

7/ /
zation in the techniques certain set modes ol programming,

time, with maturation inthe programming arts,and a real nationali
certain kinds in combinations and sequences of instructions to

12¢
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producé sort of group results>mighﬁ be well accépted ih ﬁhe'j@
trade as the efficient way to maﬁe thié machinaresult,this'x“fﬁ
result and tohave recognized copyrights in that sequence'of F
instructions five years earlier, you are g0¢ng to preVent |
otl.er people who come to the art allbtle later from u51ng
‘their ‘machine in the most efficient way.

| . MR, MOSER: Your concerns are véfy valid,and we.
share them, which is precisely why it is hard for us to gdfi

for either copyright or patent law.

There is a question of degreé of the size of thé{:”
progfam, and hov to pfotect an& program and still allow the' é
creat1v1ty of other progranmers to ex1st to solve the same
prob]em in a different wvay, because there is not an 1nf¢n1te.
number of woxrds avallable as there almost 'is in the Engllsh
language.

MR. NYBORG: Professor Miller, if I can make a‘ﬂg

technical distinction.




those are instructions essentially with uniqueefermats,'thet‘

they each operate on different variables, and‘given diffef{

variables that they can operqte with and the ways they can
operate on those variableS, the potentlal 1nstructlons“is
much, much larger, 1f not.-- | WIU
MR, MILLER: '0kay; Let's say e want thevmachln
to compute withholding tax for'each of 30, OOO employees,,,g
a 100 dlfferent programmners doing the master payroll program

which may have ten to 50,000 1nstructlons to it, may come

with 50 or 70 dlfferent varlatlons on how the machlnejdoes
limited job of computlng WLthhold¢ng tax for each employee

In five years'! tlme the programmlng aru mey have

‘achieved a way of getting the machine to_de‘that,with{ten
lean instructions,

Is it socially desirable that in order ﬁofde'aﬁ

end fun and a soft—shoe routine around a copyrightvihﬁthat
program, that other programmers then have to go through t
inefficiency of producing a secucnce of a 150 ¢nstructlo

get the WLthholdlng tax on the Lnd1v1dua1s Just bccause som

has a copyright in the ten 1nstruct10ns that row?everybo

under tands 1s the most efficlentoiHi.;‘,

-MR. NYBORG;




is very little consensus on how to stuff it into a'Partiédl
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an independent creation, too? o ,

MR, MILLER: I don'f knqw.. If it is not patentaﬁi‘
you see, we are all admitting{ a}fhough we are not truly séé
ing the consequences of adﬁission, but the.expression, thef

linguistics, the words are irrelevant,

Anﬁ.if we g§ béqk to John ng;ey's-position of.éév'
meetings now, my God, ybu.are.at a copyrighﬁ once you have”f
recognize&'thét;' | |

Well, if you greiét a copyright ﬁecquse you know.fﬁe
words are irrelevant and you are not inApatent)it is not - ' :
sufficiently novel or invenfive‘;r-an increment qurvthe R
prior aft, %hen doesn't Someghing in oﬁr'society say it islﬁp
for grabs?, | |

You know, I am really just asking these.questionsf

MR, NYBORG: I think that the practitioners are asl

ing them, too, and I think it is clear from the exercise we

went through in preparing this ﬁeétimony'that there istd'failfrl

large consensus for the need fo? protectability, aﬁditﬁé;e;

legal document.

MR. SARBIN: I have a question. Are any of you.

lawyers? . 123 I_ |

RN
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MR, KOLLER: Yee, I am,

MR, SARBIN: I em glad to hear that because I wes .
going to ask if you had talked'with your lawyers.
MR. SARBIN: There belng some lawyers here on the

Commission struggling with the concept eager to protect ﬁhat

should be protected, eager to give the public what the publicfﬂﬁ

should have, but not being w1111ng to flt this thing into one:

category or another with som° shoe—horn necessarily, vou know.iﬁ

I was worried from the test¢mony this morning, and
that is uhy this afternoon mny worry has now dlgappeared that
maybe someone had not asked his lawyer about this, but had

decided here was copyright; therefore, let's move it into

copyright because the broadest protectlon may seem to be thereéf

MR. NYBORG: Let me put it in the context of his

testimony, if I may.

Ve have attempted to bring to the Commission what-tht

practitioners in this ficld see as a need ror software protect;‘

and the charaeteristics that protection should have.
The average practitioner in this field 1s not a
Javyer,

MR. SARBIN: Yes. I think it is worthvhile to sugge;
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the average practitioner in any field should pay'attention‘tc:
his lavyer if we are going to be dealing with the ques%ion'c‘
what the law wiil provide as protecfion for both the.pﬁbiic‘
and the practitioners, . That is all., And I am relieved to
hear that there afe 1a§yers here.- | o
MR. KOLLER: So I am.
.MR. SARBIN: -~ who are struggllnu with the same
question, SR 0 o :
ﬁR.‘KOLLER; 15 it fair:to ask che Commission a
question? | | |
I would.iike tc ask Professcr Milier the followi@é-
"A man finds that there are a-tﬁousand secuences
of instrcctions foutine which everybody hascto recreate.j c
Suddenly s meone discovers that ten instructions in the

following kind of sequence w111 do the same JOb.

Has that man nob made a very valuable contrlbutio'

to technology?
MILLER: Terrific. Terrlch.. Sensationei;“

That doeun't help me, uhou h, in narket and. eccnoml

and social ph¢lou03hy whlch suppooedly underpins, underlics»

the United Statco, that doesn't tell me uhcther he 1s entlt

to a monopoly in 1it. 125
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I am sure the fools ab Chrysler in the mid-fifties
who came up with the blg fin thought that they had made an
innovation and crcat:on for au omoblles that they uould have
liked protectlon for,but nobody vould have suggested that youN
can protect the designs of the fin on the Ply'nouth°

In other words, all I am saying in response is, it
is not every creativity,'it is not.evefy drop of sweat in oﬁt;
s ociety that is entitled to protection. It has got to staﬁdi
and fall in a con‘petltlve environment,. and your economj pro—'
duction, or your speed to the market-place, or your advertlslnj
or the quality of your préduet gets you the larger share of
the consumer doﬂlar, not. a monopcly. And this Commlsslonséeefv
‘to me ,can't sinply respond to a statement from a group,_"We
need protection,® by acting as some sort of welfare agency‘an
handing- out protcctlon. It has got to react to some 1arger
ph¢losophlcal principles, and that is why we are trylng to
work along with you to see if anythlng fits anyvhere, |

MR. MOSER: And we are trylng to work alona ulth youé%

In 211 due respect, Mr., Sarbin, as far as asklpg ;
our lawyer, we did not have time to ask him let alone ﬁéiﬁﬂf‘

his answer,




MR, MOSER: Shall I continue?

JUDGE FULD: Yes. | o

MR. MOSER: Ve do feel Lhat softvare and this word :

firmware is a suff1CLen$1y unique commodity thet it hay not bet

posvlble to propcrly fit it nluhln eY1st¢ng legal dOctrlnes oré

patent or copyright, Software is in a sense a tangible .
- "concept;" it is not tangible like a»dévﬁce, but- yet

one can use it as collateral for a business loan. ' You can’

oftentimes go tc your bank and borrow money on it. Fitting
software into existing law may well require compromiseg vhich

would not bé necessary in a totally new Concept of Protection-

We do believe, as you pointed out, Mr. Milley, that

protection is necessary, and we in DPMA believe thatyas users,|

rot so much as vendors,of the software, as the consulerg, if
you will;

"Question No. 5. How can additional protection
for software be grantéd in such-a way that it does not'lead'
to monopolization of the¢ basic ideas...?"

| This one is really tough for us.

We feel that by protecting d system or a PTOgraﬁl

in its.cntirety, and by requiring substantial duplicafion.iﬁ*

order to constitube infringement, we can achieve thls goal.
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. sho ulc\ be permissable for the end results ii‘n
pe Ob‘ta;w@d in R u!ﬂb or vayss in many different waYS. . »
HOWeVq,. 2% Stﬁt ed 2P°V®: ang th:.s is a totally arb.Ltrary fle;
paseq ?/ % khgw all the year of experience and in lookin

I‘s :
a¥ pl‘QUrgIﬂﬂ‘ o8, a gro'? o experts could sit down theoreﬁl:J.cJ:l.Zl.'1

and RN ok ¢ Dl‘mgraf" d decj de nhe’cher or not . 1’c had been‘
coPleg in p” lnelbl £ronm the one C:lalm.l.ng 1nfr1ngement 5. if .
you Wiy, |
B PERLL‘ | Ima‘l: do you meéan by "COp.Led in prlnclple _:':
phe MQSEIU. Uell_, copied -- in other words, dia ,I.
zake hyg pfogb%, 'si.‘b dov.m aﬁd ,jus’c' change a few things and
@t 1t g p” Ny, | l. |
rﬂ' Pl“.p‘\-[_',E, ,_.You Say "his program." Wére the pr‘in:c‘i”—
p 1€s th 387 o8 ha_sa | | .. |
I_ﬁ(' ‘MQgE'B, "P “inejpie' is a bad word for me to us‘_e'j
Tthink ; | :
wh Nll»mmgz Dony you mean ideas or some eypressa.
wsing g 7O08Y 1 nEVR8e? | .

W \NYT&OBG‘ _I think what Mr.' Moser is talking né.ﬁbtit




Mﬁg PERLE: In other words, you.are sayingi°"stt

don't rip us off9"¢s what you are saylng.- |
MR' NIMMER: Look, doe n't it go back to thrs wholy
distlnctlon between idea and expreu51on 1n the law of co Xr
right? : » .“ IR . ;7;
' MR. MOSER: Well, vhat ve are talking.;bou%}isxhow

much is fair use, I think,

MR. NIMMER: I think it is that, but the'pointtis

LOAIRERTR 32 A e

when we talk about cqpyrlght protection, the exprebsron, th'ﬁ

3

doesn't mean that someboay can channe a few words here and

" there, and then it is a different'expression and hence,itnl
not an- 1nfr1ngement Expression is deflned as a word of ‘&
.1t .still may be 1nfr1ngement if there is substantlal s1mliar‘
of expre331on, but not 1dent1ca1 expresalon." o o

On the other hznd at the other end of the 3pect_J
}1s, if you take the cssence, the idea on a given 1evel of
abstract;on, and it may be taken ulthout 1t | l
copyrlght rnfrlngement and it is thought to ‘be in the?}a

"1nterest of soc1ety that 1t should be true thau one cannot

take a monopoly on an 1dea, and again, you see, thrs rn t

world of 11terature and mot;on plCuures and telev;s;on a

time, People have ideas they want to sell and thoy may be-
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valuable ideas in terms of monetary remuneraﬁion Tor thc
ultlmabe product, yet copyright does not attach to the 1dea
and it is thought that it probaoly °hou1dn't, we should be fre
to use each other's ideas. And I guess one way put it, we -
are struggling with yhether the essence of the sequcnce of‘-j
steps, 1,000, or 10 000 oxr 100,000, falls on the idea or the
expreoglons on that line. '

MR, SARBIN: I am Soxry. Go ahead, . o

‘MR. DIX: Let me just folWOW that up with a word
that I havent!'t used recently -- maybe it Uas used thls i
morning ~-- and try to get au.wnat it is that ig protectable.

'Is'it in a sense a substitute for the woxd "idea"i

“the word Mogic" and the way, as I understand it, the éomputer

Is it the logic thst needs to be brotected, that
ought to. be protectable somehow?
MR, MOSER: "I am tempted to say Ves, except in the
way computer people use logic it is much moré than an'iaed{ 
MR, DIX: Let ne put it in onthcr use. |
A concrete operation that in 11brary and publlsh;ng;
related things is something that one has to face from tlmc tq:

time and olphabetize,
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Suppose I am pubii hlng a dictlonary, and I want to
get the type set up and so forth. . . c ‘;; 
The object of the proaram is to alphabetize a.
string of 10,000 words to the third letter, let!'s say, somé;

thing jike thaL

Now there must be ‘several different logics for

getting one there. I don't reo.lly know How it 1s done, - 'but -fI

R A LR

belieye there are a varlety of wayso
}It is not the whole process<of alphabetezing tﬁaﬁ,
ought to be copyrightable, is 162
MB. MOSER: The goal of alphabetizing?
“Mﬁ.:DiX:‘ Yes.” To geﬁeraliée.
| MR. MOSER: That's correct, in our opinioh.‘
MR. DIX: One breaks that down to;a sefiés Pf,SﬁéP
and ig it the sequehcé of §teﬁs that is coﬁ?rightableibr  i
protectaﬂle?"l am just ﬁfying to find exaCtiy what it i§;&ou

need o protect,

MR. MOSER: We belleve, Mr. Dlx, that the- steps an
their gequence together uhould be protectable.

MR. DIX‘ Even thoush ‘the samé steps may take
different forms of words to doscr¢be, that 1s, the documen~

tation mlght not be cxactly the uame._
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MR. MOSER: Exactly “he same, right, -

And, in fect, if I am not mistaken, in that very

example waé one of the few patqnts:issued to.the software -
business. If somebody wvas uniqﬁe'enoﬁgh‘to come wp ﬁith a'
neﬁ vay to sort -- | | |
MR. CARY: Mr. Qhairman, 6né'follpw~up:guestiona}.
This mérning ydu_ﬁere here,.the question_was aéké&v
whethéf the orgaqizétibns thaﬁ vere teétifyigg hé&lévéficon;
sidered the'possibility of unfair competiéion. fhat is, héd'
they efer testified to this Federal Unfair Com?etitiqn-Laﬁ';”
vhich has been around many years.
May I ask yéu whether any of your brgénizaﬁions‘hé&e;
considéred the Unfair Competition Law ‘as a means and.havgé:z
testified in the past on that? ‘
MR. NYBORG: AFiPS has not.. These gentlemen may;:f
speak for theif individual organizations. o
MR. BRIGHT: Mr, Cary, I think the group I mentione
earlier iz considering I believe that there are five basié{
kinds of protection concepts. | '
The legal distinctions were never clear in'my_mina
It is the difference between contract law, unféif competiﬁion

law, such as it is, and other aspects of what has to do.with
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agreements between people and violations of those agreements:

either by the portles or by third partaes._ But it would seem,

though, that the essence of whaL people do feel is protectable';
is what was obtained from somobody else's work. And T have

neVer heard of any serious; sug"estlon tha original creatioo ”
should he prevcnucd through the ex1sbence of some pr:or crea—v

~tion of the same thing,

.

Now it is truo £hat:wé hoﬁe'heard: '~ recently that
in patent law in fhis field,.in fact,  a patent has been
granted-to a'comouter ﬁrogram and it'was my impression'thefé'
‘has been 1Wt1gatlon in an ezfort to prevent the use of orlglna
creatmon, the use of somethlng created not in any sense uhrouglf
copying, and my feellng is that most poople'ln the Tield, ”

including those with products to sell and protect, would

argue against the prevention of the use of something develope
.originally by the user, -

MR, CARY: I threw out the idea Just because.it
.seoms that in your flcld one of the ‘things that you are reall

after in ge ting protection is to prevent ‘somebody from r:pplng

SRR

you off, as it were, and it seems that‘some of the activitio

that could go on in the software field do_amount to unfgiff

‘competition, T am Just inquiring as to vhether that is a fi
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whi.ch should_be explored, whether you think it is.-
Do you think copyright is the rcal answer here?
That is what it is really coming down to. | | |
MR. MOSER: In answer to your first specific
qgestion, DPMA has not testified in regard tp the unfair

practices.

"In answer td-your.second question whether it‘is a
copyright or pétent or not, that -is the veiy thing we are
addressing.

MR, CARY: May I suggest that you talk to your 1Awh  %

yers about that possibility just to cover your own tracks, as;ld
it ﬁere. | |

MR, HERSEY: Mr, éhairman, I would be very interesﬁédﬁ
in hearing the rest of_thé presentation, particulérly Mr,
Koller's presentafion.

MR. MOSER: I can be very quick here.

JUDGE FULD: Please proceed.

MR. MOSER: "Would stronger copyright protection
for software encourage incressed sale...aﬁd less reliance on
restrictive licensing arrangements...?"

We believe that it would, because the vendor wquldlgé

more likely to realize profits from good products, We believé-
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: : proFxtS ‘ 1
he 1s more likely to realize Afrom hlS ef‘forts° Ve belleve he [}

is more 11ke1y to properly advertise them and meke them avail-

able to us as consuners, especially if{ the redress of injury
is not prohibitively expenslive for him to undertake.

"How shoilld the copyright notice be affixed...?"

On any man-réadmble document we feél it should be shc%
on.at least the tLtle page and preferdbly also at the end :
maLnly so it can be Just some way- so that when you plck 1t up
you are going to see it.

"Tn what form should registratim copies...be

deposited...?"
As a minimun, the ﬁrogram listing and a narrative o
the purpose should be submilted. There should be latitude to
also enclose other supportiﬁg documents such as the flowcharté
As far as the form, vhether it should be on film or magnetic .
tape, microfilm or other media. We do not feel that
materials beyond a program listing andva narrative should be
required. There are many different'ways of developing progran!
and not all programs for instance requife flowcharts; there a
other types of supporting document that can be just as valuabl
Very few things are comﬁon to all programs, One of the things

so Tar as wve know, that is common is a final listing or the
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availability of the form.

'"Hoﬁ would the changes whi.ch you suggest affect_the'
proprlctorv and userso..?"
\Ne are ,hepefulﬁwtby protecting proprietors,'we would meke m;;
products readily avallable. The pfoprietors would have greete
assurance of commerclal return, and we would cnhance quPefiti.g
by ofrcrlng multlple but different solutions to 51m11ar probb

AThe increased availability of software would in turn benefit
’the users. We don't foresee protection for software havmngia

significant restrLctlve effect on the users, again glven the

‘things we have discussed above.

We want to thank the Commission foi a chgnee-to
.testify.

JUDGE FULD: Thank you, Mr. Moser.

Mr. Koller,

MR. KOLLER: Now in making these introductions Mr.

Nyborg said we don't all speak as individuals, although‘ther
are similar positions of groups, or committecs or membere‘of
the socieites, |

I am speaking strictly as‘an'individualefel;‘
e menber of the Compter Soc1euy anu, thcrefore, am notptota lm

informred as to what their viewpoint may be.' bvt I hav
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backeround, as does my co-author on this'péper, Professbr
Macon, on both sides of this thing, and the iegal side andrv“j
the computing side. So I an goiﬁg to go into this Qery quicklyi
because of the hour, | | :
First of all, we must recognize that over the years;
technology has developed a distinct software, and hérdware N
« ' for o
and firmware so thatAeyery kind of hardware that you conceive)g
and it becomes more and more true as time goes on, vie coméé
up with absolutely equivalent software and vice versa. :
Throughout the morning and the

afternoon, the more we have-talked the more I have founa thé;?

queshion vaised as to  what aclually 1s the :
definition of hardware program?whether we mean software in

here are many answers to questions like that.

. are., ﬁ
Now in the context as we here before the Commission,:

general? T
dealing with copyright problems, we all make the assumption
that copyright is the appropriate and desirable kind of

protection, and the provlem, I think,we are grappling with

is Tor wvhat and how far should we go.
My own bias is that the protection should be worth-

while, the more it protects the conceptual content,as we havé
been saying,thc ideas embodied the listing of instructions,theld
betler,

Now at what lovel of abstraction I am not prepared to say,
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but I thiﬁk that vhat people are really trying to protecf isfx
théir ideas, not the exPreséion of those ideas at all. |
I would say that you would have to really make a
copy of the program per se, unless you intend to use it in
soine way 1ike éelling it or primarily by executiﬁg a program;f‘
by actually writing a program against some data. .
| I.think Ivnﬁldlike to reserve answers to speci:ﬁ‘ic“.'mi‘:i
quéstioh; as questions from the Commission. | E
'JUDGE FULD: Are thére no questions?
MR, HERSEY: What answer do &oﬁ suggest other fhﬁé};;
‘copyright protectioh thét‘have been suggested, could you giﬁéi%
us’some models of those? |
| MR. KOLLER: I can give you an example of one in
connection here briefly, a tuo-stage disclosure patent.
Well, I won't try fo give any lessons or 1ecturés> 1%
on what patents are all about,but basically the exchange of::ﬁ

disclosure of the invention for a very restricted monopoly

is the quid PXO 4uo invention of .the patent.

Now the suggestion here is the two-stage -in
order to get o patent on a computer progrém, the application;
would contain something of the relatively abstract 1evel;rtﬁ§

kind of thing, an algorithm, for exarple. You get enough_'
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documentation to prove ﬁhat it is operational and useful;‘f;
0f course, the Justifiéatioh of the full disclosure would_ho
b e published, but woﬁld bé contained in the files of.fhe Patgg
 Office until thé.patenp got its.prototype, and then itwoui,
become pwhlic property, and I think this might encpuragei,;
people to obtain patent protection for their computer softﬁaré;
That is, they would have the benefits of the patent monop61

thot the patent carries along with it, and they would not at“

the time they get this monopoly have to give the whole thing
away to the public. But eventually the public would gain fro
this when the patent expired. )

MR, HERSEY: I take it the?e are models that you ..
mentiongd.' | | | | |

' MR. KOLLER: That's right, One other has happénéé
and that has been copyrigﬁted for patent protection, Whiéh -

means quite readily visuslizable.

JUDGE FULD: Are there any other queries or comﬁén,

Apparently not.
Do you have anything more, Mr. Nyborg?
MR, NYBORG: ©No, I don't,

I just want to make one othex offer, Judgc Fuld, &
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I leave this to Mr. Bright.
I think Mr. Bright's comments wereithrough soméﬁha
of a2 miscommunication between us more prefatory than we o
and perhaps the Commission were expecting,
| If the Commission feels that after the questiohgi
have already geen asked, they woﬁld like hiﬁ to go over 37ﬁ
specific responses~we could do that, or we can let the ;eé§i:
stand as it is novi, |
JUDGE FULD: T think the questions probably coVefe'
the field, | | | |
MR, HYBORG: Fine,
JUDGE FULD:. Thank you all again for comihg heré;
You have been most helpful.
Mﬁ. SARBIN: The submissions were very enlightening*
MR, LEVINE: And we are happy to receive any‘édd;
tional material that you may wish to submit to us. -
MR, KOLLER: Do we send it to‘you?
MR, LEVIITE: To our‘staff at the_CONTUofficé.;\
JUDGE FULD: T think we will btake a break ‘no‘w"i_‘pf.
15 or 20 minutes. e

(Recess of the proccedings).




COMMISSION DISCUSSION

JUDGE FULD; jiadies and gentlemen, the agendg éalls«

for possible discussion by our membe?ship on the téstimoﬁy‘
today. |

T den't know whether fheféuestions thdt were posed

" and the answers given by the Commissioners served as our

.discussion, or whether there is something more 1o be said.
Does anyone here wish to contribute or aiddregg them-

selves to questions ¢n the tectimony that was given?

c2

MR. NIﬂMEB: Well, one thing that I think that aaﬁe”
out -- I am_not a 100 per cent sure-- is that %eally What ve
are talking about is not the cxpression, but the seqUence of
steps., I am not sajing the idea, although that is the iaea :
theory,it’s the segucnce of steps that we are talking abouf |
protecting. At lcast that is the testimony this afﬁQPncon.'

This morning that wos not as clear.

MR. SARBIN: Was it not really cleaxr, howeVer, thét
when sonieone was talking sequence of steps, they someltimcéil
meant cxpression, and when they said expréssion they somé;ﬁim
meant seguence of steps? | A

JUDGE FULD: I think one thing that came out {g ther

c crvainly chould be protection as to the wltimate ideca that,i
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! o I.I . ’
1 II-‘IMEB‘ Well, there ig unawimity in that view,

- a¥® W oing Lo hear some contrary views

b IJ\'\'\’II\TE’ We y1ieve that EDUCOM represents a

_:Lbn We hope ghat GSA will have a slightly
, T '

dj‘ffel‘en—b po tlbn,tooo

s 1 '
I/Pg ql‘\iMFB? But even this afternoon there was

ghat

sUEBLSY, 4 o that 2% Yheiy view. They said they did not

}/16’ Ll\

rePTesq ¢ ¥ Qong,’ol'-"“elle. There was some difference of

OPini(’h.

Iﬁ' }I&I‘\SEy: Mr, Chairman, I suggest that we would
pe helb a f‘}rtheb ab our Next meeting, it would be awfully |
go0d ty hnwfe SU% pre»’e QL“,Q of those alternate ideas that |
UL e KQl],@T git tqlkipé abgut’ others that have been researched

ang

and Sty gyef Stpet YOS op going at it besides copyright,

'

tent
pa “ or”

JUD"L' Mrp:  Thay

U1 sounds reasonable and good.

es N . .
Do a'lltycne obdth to following that procecure?
7 HE - | : o
b R&Eyg 1 ¥Ou3 g 1ike to say that I heard several
cormeny 508 Y5 oh €9 g0 a feoling that this should be "

1)12'\\

114 UG in . .
ae?ll vy 07 N cop¥TUEhG 1aw, ang perhaps nothing is so -
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until tomorrow, until after EDUCOM. ,

141:

n support -
earnest ,of that dilfference as the rotion that programs could

be put up as collateral for hank loans.
Show me a bank that will allow me to put as
collateral an idea for a novel I have, an outline I have, ah

T will show you an author living well,

-~

MR, LACY: I can show you a number of publishers”

JUDGE FULD: ‘Then we will put off this discussion

Some questions have been asked as to the meeting,
Photocopying

of the Subcommittee onhguldellnes. I Ind appointed a sub-
committee,but I have given second thought to the problem.
Sone of the members ﬁave suggested that it mighp be desirable
to have public members represented on the subcommitteé. it
seems to me, however, since the matter is gbing to come to_f
entire Commission, that it would be desirable té turn the .
Commnission into a commitliee as a whole_and have a staff or -
2 director to fix, arrange datés for mectings, and then

zpprise all the members of the Commission of the neeting tha’

they will have with represcntatives of the library communit

and with the publishers and authbrs.

T really think in thinking the matter through tha
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it would beimuch more satisfactor& method Of'handling it;'i
Now anyone whc wants to come, inciuding pﬁblic memf
bers, ﬁould be .:leeme , and might take advantage OF the
opportunity.
Are the meetings always held in Washington?
MR, TEVINE: They have been, but there islno'ﬁégégé
reaspﬁ vhy they Sﬁould'aiways be heid in.Washington. -
~ New York might be more conﬁenient to,moré pe0plé;
JUDGE FULD: The representatives, too. " _
MR LEVINE: Well, certainly I think that toibé

publishers and authors group New York is PYrobably an easier

place. I am not sure. Some groups are located here in
Washington, and other groups are in ChicagO and Minnesota -
and VWisconsin,

JUDGE FULD: Well, iz i* just as convenient for

instance for you to come to MNew York as WaShington?

MS. WILCOX: Oh, yes.
JUDGE FULD: So with your.permisﬁion I w0u1d deé1
thet the Commission act as a commitbee oFihtﬁhole‘ﬁ0 g¢tj
together with the parties and attempﬁ to fomnulatG 6ui§eilne
or suggest formulafianof guideliﬁés; | }' u

T don't know whcther {the meeting of the Roard h



peen arranged, has it?
MR. LEVINE: ‘Ho. What. we have déne so far is seﬁd :
out a letter on Aprilélstffx-:hich T sent copies to the |
Commisgion member.s R réquesting submissions .from the identifia
grovps,
JUDGE FULD:_ . You mean groups?
MR. LEVIFE: Awthors, and publishers and 1ibra.i-1a.né
And I have gotten four responses, three of which reqﬁested
2dditional. time in which to submit their responses. |
MR. EACY: Who responcled in substance?
MR. LEVINE: In substance was Williams and Wilk:ins,
I suspect that most of the p.eopi_l.e that we sent ‘Lh::.s ;
1;6 have bean thinking about the prdblem.
. MR, LACY: I woulld suspect they have been thinking
about 54 a lot,
'MR. HERSEY:Mr. Chairman, excuse me, nightn't there:
be & nummor of mectings held with the principals in the -
photoc:opying'issue. Just‘ with fhe s_ta.ff of QON’I‘U as first';step's’;
t0 €Xplore the possibility before the Conzmi‘.és:i.onex"s al’met

with them?




JUDGE FULD:  at & meebing?
MR, HERSEY: In'dther ﬁofds; it éeems to ne that
the most desirable thihg would be to have the partles them
selves reach agrnement without the’ 1nterventlon -

JUDGE FULD: T thlnL that was suggestod by a resol'

tion in the past that we would be available to'attempt t¢
tring’them.togéther. B >“‘
o What do you think of thi yourself, of yoursel
and the staff? o V  _

MR, LEVINEi. I celtalnly think there are t1m°s whe‘
it would be nore deS¢rable just to meet with the staff and'
other times 1ﬁ would be mopre desirable to_sugge st that the'
meét.wkth fhe ehtire Commission, or those aVallable, and I
guess it is Just a question of using my Judgment wnlch 1s
better. | | - '

" JUDGE FULD: I think you ought to appr¢se theiﬁ
Commi. ioners of the begt possible meet;ngs. .

MR. LEVINE: Oh, yes.‘l

MR. DIX: Mr. Chairman, i'asfee‘ﬁiéh Mf;-Hefse

T think what-is necdcd now 1s somethlng more‘llke, pa do
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talk to one side and then talk to the other side, I think this

might proceed better in a smaller group fhan having the whol¢1
Comrfiission present on all of thﬁse occasions, i
JUDGE FULD: We will see to that.
MR, LEVINE: Yeé. There has been a suggestion that
in shuttle diploﬁacy one thiné vias said to one side and anotﬁe
thing was said to the other side, and I don't want that kind

of situation,

MR. DIX: I said that was an unfortunate expression.

MR, LEVINE: I don't want to be put in that positio:
JUDGE FULD: Ms. Wilcox, did you want to say somethii
MS, WILCOX: Pursuing vwhat Mr. Lacy saild this mornih-f

too, I wonder if there is a need to amplify the request for

information that was sent.oul to the parties so that they dohfj
feel thaf this is a commitment that they are making. If they
poiarize their position, it would be difficult for them to
retract from. So there should be a little bit morc géneralize
I think it might be helpful, at least.

JUDGE FULD: Yes, I think so, too,
IR, PERLE: As a maltter of fact, is there any way:‘

of vetracting, withdrawing the request for any writing at all

because T think any writings even phrascd generally.
~
1475
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has the tendency to cause the pbsition to -jell.
MR, NIMMER: A good point. A
MR. PERLE: I think only oral,
JUDGE FULD: In any event then to modify what I
have said, the entire Commission would bé a conmittee aé,é:
whole, but the first steps will be;tékén by our Direétor and

his staffvto see what.can be accomplished without involving

.
<

the Commissioners,
MR, LEVINE: Yes., ‘This really, yau have to recogﬁi
does get me, the sugrestlon thzt ve ellanate the wrltlng,

really does get in the pOS1t4on that I am uneasy. about belng

placed in, and that is being told by the librarians, "Now th
is our p001t10n, but I don't want you to tell that to thef‘
publishers and authors," and the authors and publlshexs, "Welf
you know, this is our initial position. ThiS‘is ouxr negotiatit'
position. I don't want you to tell that to‘the 1ibrarianééﬁ
I am Very ‘uneasy about beiﬂg placed in that positi”
MR, SARBIN: I wouldn't -- |
MR. LEVINE: I am n0u nearly as br;ck R

MR. SARBIN: I think I uovld WLthdraw the request

about the writing. I uhlnh 1t s’ o]ay to uay that Jt can;be

genecral, I think that is fine. \nd I thlnh Lhat 1f one ‘doe




not get a writing, one should proceed,
as Arthur is with the effer of shuttle drplomacy,and them

as they are heard by someone, I think we can do 1t but 10_

be aware that he has got a very tough role to per;orm here.
MR. hERSEY: We mlghu all as well meet at the same

time with each other and talk and not have 1t wrltten down

I believe that 1t does put Art in an awkward pbslt
to go back and: forth betveen parules in the Zl.on'r and blttcf
controversy such as thls has been." | . _.‘

| JUDGE FULD: I think it would be better to ha‘ve"o‘xi'eﬁ
meeting which.Arthur would attend.i'

MR, iEVINE: Let me just suggest,»there is.nd*gpbd
way to do this, There are a number of not,gbod‘ways té_dpi'

it. I will not say bad ways.

JUDGE FULD: There are no good vays;

MR. PERLE: It may even be that uhere is no way;to

do it, and I am serious, Thlu thlng has gone on so long“

in the ong ses 1on parulcula”ly‘ becauue so‘manyapeople ‘rep

senﬁ not themsclves but‘a:;qthfxi;f;”

responsible,

Therefore; I think



you in an impossible spot, I thlnﬁ it is the only xay that

we are able 1o malke any progress.
Ve are also faced ‘for the flr t tlme wlth uhe

rezlity of a copyr'ght law which we never were facea Wloh

impact upon, the parties.
MR, HERSEY: There is, however, a hgw-situatidn‘

which need'hasbeenchanged, and this dbes'open the

po b 11ty for discussion that might not have been pos¢1ble

before,

P T ReT MAPT

JUDGE FULD: I think in any event when you meet;ﬁith

them, you ought to let the Commissioners know everything tﬁa:
transpired. .

MR. LEVINE: Yes.

JUDGE FULD: Yes.
MS. WILOOX: I wonder vhether if in keeping with thel

spirit of havinw the commitlee as a whole work,‘whethér,it.

s going to bring everybody together,' ‘ ask somc o; the

Comnicsioners to meet with them.

JUDGE FULD: Well, this is my idea, but I %
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Mr. Hersecy suggested in the firsf'instdnce of having the
Director do it, and then after that,you decide, and i fhink
some of the Commissiohcrs would want to attend and they éhouid
be asked to attend.

MS. WILCOX: Not as --

MR, LACY: Perhaps when Arthur was sitting down with
the librarians, that you and Bill might sit in on that,-or if
hg was meeting with publishers tha# I might, and if he mighﬁ
meet wilh authors th@ﬁ Jean nmight and obviously Bob., It would
be sort of a dval capacity. | .

MS. ﬁILCOX: I guess it would perhaps be scmething
diffcrent.- Rather than getting one group, a little more
polarizatimis necessary, or as possible maybe the opposite
way, or to get both groups together with one wouvld somehow
make it casicr for Art and for the parties. I think what we
are dealing with is loss of face. Tre positions that have
already been established in trying to come up with something_
without maﬁipg it embarrassing to ihe parties who have alreadyg

JUDCE TUID: Taken positionc? |

MS. WILQOX: Sure.

MR. LACY: There is one practical problem about the §

witnessoes shatoments thoat T had in mind vhen [ was talxking
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'1s we need to be the conuequczces of £he guidelines without

150 |

about the possibilities of suégeéting we just wantcd general
expressions of intent. |
Now these various brganizations may have various
constitutionaliproblems about submitting a formal statement ofi
position at this stage.  You know various éommittees or |
vhatnot would have to aét, and this moy meke it.very difficﬁlﬁ?
to do anyth¢ng in that formal a character before -- I mean in I
the time we have got ava¢lable. And once having done it, then;
they would have.to go back to that same constitutional proéesS%
and take é diffefent standing. And I have been hoping for |

something a good deal more'informal at ‘this stage of what it

at this time trying to be too detailed about that, the contenti
MR. ﬁERSEY: Well, one reason three of the parties :
‘have asked for a postpohement is so that.they will be able
to preparye their positions a little more éarefully, andAthey' -
are going to have a lomger time to do that.
We arc acting under some urgency because wve. have

until Septembher to try to get something substantial done.

MR. TLACY: Well, the publishers group will some-
time probably short of constitutional procedure, they wanted.

to do it by the book. A copyright committec would have to
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aporove the statement, and then go before the Board of

Directors, and this in itself takes six weeks, and then it

;
‘&
: 2
3
I

mnight take two or three more months, whereas, cventually wé_.
will say, "This is what we are after., These are the.essential$

which, -k
we need and,ought to be achieved," and I think they might do

that in writing, or do that. in a discussion in a memorandum

if Art wants to avoid the misguotation problem, and then the

discussioh might then be drawn up and initialled by everybody
MR, NIMJER: Well, Mr. Chairman, I wonder if that

kind of written statement isn't likely to become Jjust a 15

generalization as to be not very meaningful, and in line with

Mr;.Lacy'é point, I would hope that ‘Arthur would be authoriéed:
to have a further communi?ation, ﬁot saying e don't want any:
thing invriting.. If people do want to submit something in '}3
writing, -fine. Thaé is not, reappraising it, we feel that
should be entirely bptional with the parties,'whcther they

want to submit somelhing in writing or not, and then go --

MR, LEVINE: As I perceive CONTU's role, if anyone .

says, "If we get a copy, we don't want to submit anything in
writing," there is very little that ve are going to say than

"You mzy submit guidelines.”

15
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MR, NIIZMER: You might do well to enphasize that itrr

is not a necessary prerequisite from our point of viecw whetheri:

or not wec have any, and what we are going to do about it. if
lthey don't do it in imiting.

MR; LACY : Well, X don't think wve are quite :i.n.the‘.-:j
position to reguire efforté of . Fred Buchard or Barbara to be -
officers in the sense of just inviting people., This is an
of'ficial body, and it has powero not ‘only 1n this forma] arxya, ng’
ments but it. bdu the legal responsibility to come up with
recommend vtions, and I tnlnk we shouTG not be passive if
somebody chose not to part 1C¢pat We have powers to ge
further.

MR. NTMER: I agree with that and I think that
shouid be implicit, although probably not explicit in the
whole negotiation; that is, that we may decide to go our own
independent line. We have our own cbjectives and our own
integrity and so on,but all I am saying is let's not staﬁd
on the written thing as some kind of necessary preliminary.
JUDGE FOTD: I spoke with Mr. ot °Zha it wasn't

! his idea that we 1>u1d Tormulate the idea; we would assi t.g

Arc you suggesting thal we would ultimately be ab]e

to formwlate the guldelires?
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MR, LACY: Well, we have. a responsibiliiy to reporfé
ultimately on what we think ought to be done here. "
MR, PERLE: . And it mey very well be that the guide- -

lines that are worked out are not vhat this Commission would .

ultimately come w with as its legislatiive recommendation, -

adjudicative functions. They may and hopefully will be para*f
llel. As Dan says so well, wc are not an impotent body, nof'f

are we merely, the word has been used before I think ingpérb-%

priately, good offices., We are not good offices., We are

performing statutory functions,

MR. HERSEY: I think we should take what you call a .|

1l ow profile on that for awhile,

MR, PERLE: I know, but we shouldn't forget it.

MR. IACY: TFor want of a better way of producing an[E

agreerient is to go back and forth, you know,and the we may

come up with something. You know, for example, very often

‘a

I doubt if any of the parties involved would have voluntarily}ﬁ

entered into an agrecement in the present language that cane
out of the cormittee,

I also suspect many of them are going to fight i£;
and théy probably are not too unhappy with it, and yet théy{

vould not have voluntarily offered it.
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So some leadership can be exercised there, I think.
One of the ways of getting agreements is not just

to invite people to come. You have to do a little more than

that. VWhat we.wiil.offer you is this, and after discussion
at .scme length and the people feel they don't really waﬁt to
Tight it,-and then they probably secreﬁly are going to be not 
too unhappy with it, aﬁ@'yet they can volunteer, |

JUDGE FULD: I think we have the preliminarieslﬁh.
what we are to do,

MR. LEVINE: If I may just raise, I received a letter
Trom Alexander ﬁoffmén, who is the Chalrman of the Copyright
Cormittee of the American Association of Publishers, Bell
and Linden wvere two.major publishers. 1In addition to asking'
fer an extensipn until May 23d, they also said, "Fe would -
also like to urge that you clarify your reguest for guldelineg
asking all of the interested parties to prepare Suggésted
guidelines for Section 108(9\@}on1y. This is the svbject to
wvhich the parties have devoted most of their attention.”

When CONTU passed the resoluticn at the last mectingl

it was prior to the Housc markup of the new language of 208 @) )i




read, find the question is, since 108 @) is, in fact, in the |3
arce of controversy, whelher we should procced according to
the suggesticn in.lﬁﬁ5@9631m£her than as  someone suggested

4

to meet guidelinesg as to the size oi the sign that has 1o
be placed next to a coin-operatéd photocopying machinc.

MR, LACY: T thiﬁk we have a soméwhat different
situation, and I would suggest broadening the last line on
protocopying. At that time the subcommittzse had not yet
addressed itself or at least delayed in addressing itself-to
107,‘108 and 109, and we were volunteering, and indeed out,‘
of good offices hoﬁ to decal with the whole cemplex of issues.
The subcommittee itself subsequently made certain changes in
107 and 108, and in effect said, "That is all we are going to
do statutorily,”" and that part of our total offer to do what-
ever we could about librory photocqpying'in goneral wias, in
effect, accevted by the subcormitltee in regord to developing
guidelines forx lOS(gﬂ?} So it seems to me that the Committee
is sort of mired in its report.

MR, DiX: Mr. Chairman, am I right inh thinking that

the produce in all this might bte documenlts something like the

acgreencnt anong the authors,thie publishers and the educational

commmanity itsell which I guess we all are aware of. I have not
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heard any discussion about that here. Has that been --

MR, LEVINE: That was the sgggestion.

MR, DIX: Yes. Okay.

JULRGE FULD: Are tﬁere any further comments or
further discussion?

(No response).

' JUDGE FULD: T #ink that compleﬁesfthe agenda for7£€

today. | )

Do you have énything'else to add in that respect?

MR, TAVINE: I can announce since we have got a

couplé of minutes that the full House Judiciary Committece on }§

Tuesday approved the extension for the authorization for

further appropriations for CONTU, and the Senate Judicliary

Cormitteec yesterday, on WHednesday, approved the authorizatioﬁf

So it now goes to the House and Senate floors and presumably T ¥

with no difficulby will. be passed unanimously in both houses:

JUDGE FULD: Tf thereé iill be no moré questions,
discussion, or comients, we will adjourn until tomorrow at
9:30.

(Wherevpon, the procecdings in the aboveeentitléd
matter adjourned at approxime tely four o'clock, p. M., tQU

be resumed at 9:30 o'clock, a. m,, Friday, May 71h 1076)




