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'significant settings"

~cultural 51gn1f1eance in Amerlca.

‘makes use.of Hymes'
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5 e, . . : ’ \
‘ . Bruge C. Johnson- . T S
, : . . ",' ' . ) P - .
University of-North Carolina at Chapel Hill

C e

- ) . 3 ) ' T ~ .

Gumperz-ahd Hymesthave.stated the theoretical

:Abstra&t.
.

»

goal of one type of SOClOlngUlSth 1nvest1gatlon as the

/R
characterlzatlon of communlcatlve coippetence, "what a speak-
2 L .
er needs to-know to communlcate effectlvely in culturally ' L

-

ThlS knowledge is seen as’ descrlb—' .

ableﬁby_a set of rules‘const:alnlng verbal behavior in
. . \ . » .
reference to social context.', ' d

»
-

The trlal COurtroom is a settlng of conSlderable

ThlS paper 1s a dlscus—'

-~

sion of some of the_typeS'of,rules requlred'to account for

communicative competence in a ‘trial setting. The discussion

. . e
(1972) descriptive framework.

« . ~
. P N

Finally, previous linguistic and

. ' . inguistic ai ‘iiz;elinguistic
studies relevant to the-topic are reviewed. .
: ' . . ’
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example by Gumperz and Hymes as "what awspeaker needs to
. R - . N\

, setting-m (l972-vii)'and.by'fillmore as "knowledge of ap-

" political contests in which the stakes are hlgh. rtsome )

J . N >
. .« .

COMMUNICATIVE COMPETENCE\IN AMERICAN TRIAL COURTROOMS* '

- ° .

0 ] ) Bruce C. Johnson

Unlversrty\of North Carollna o oL o .
at Chapel Hill. (;u . '
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IncreaS1ngly in recent years, llngulsts and socio=-
- » »
linguists have come to accept as a theoretlcal goal the K

charaoterization of communicatlve competence, defined for ¢

» .ot u

. ; .
- . . ' ) >

know to.communicate'effectively in culturally signifiCaﬁt v

S

\ t ’

proEriate situated language use" (1973:276)., This know-
™

ledgg may be seen as descrlbable by a set of rules which

are‘gensltlve to social context,and.whlch constrain lan-

guage behavibr.

) s

. . oy ‘. . . . ] - s .
erable cultural significance in America. My purposetin this

The slgnlflcance of trlal .courffrooms in Amerlca is =
- °'/(
due 1n large part to the fact that they are the ar:gas for

4

ce — B N o
* This paper was orlglnally presented at the Southeastern
Conference on Linguistics (l4th, Atlanta, Georgia, November

6-7, 1975). The research reﬁorted here was-conducted under o
a grant from the Law'and Sogial Science Program of the T
National Sciernce Foundatlon (6S- 42742 Wllllam M. O'Barr,
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..y  of the participants, lack of success involves/loss of

. - property, reputation, or liberty. For others, success Will

pave the way for entry into higher.political arenas. - The

PEES

. . .|‘ - . . .
autcome of court trials affects, more or less directly,
the liveg of all'Americans. The freQuency'of the court’ - -

trial as a literary motif in books, both fiction and non-
<.
fiction, plays, movies, and teleVision series attests the T
’ - ® : ‘!

extent to which this significance ig generally perceived. :

Not only are court trials cultufﬁlly Significant, but ‘; )

1

they 'seem particularly indicated as a research focus for '/f/.

the-language sciences. All'societies have available to

» -

them a set of institutionalized procedures for the sett

s

ment of disputes. Viewed' from a cross-cultural pers
, had . ~ .~ ) , -
<6he important dimension of variation is the extent to which
\‘ ' ’ .

“these procedures make yse of physical as opposed to verbal
means.  Where dispute—settlement proce&ureslrely heavily
on physical means, trial by combat for ethple, the advan-

tage lies w(th those haVing .the greater physical abilities.

-

S§imilarly, where these procedures rel& on verbal means,

as in American trial courtroons, the advantage would appear

to lie With those haVing the g@eater verbal abilities.

However, while there is artradition of interest in

o !
" courtroom actiVities by scholars in several social science

~ - .

dﬂlSClpllneS, linguists have.not to-my knowledge been among

o

_ them. Further, vaerage'of the linguistic aspects of court-

» ©
.t » » » 4 ! » . N » » . - L
room activities by the Oéﬁér’SOClal science disciplines and .




by Ieghlvscholars has been strikingly uneven.
The most elaborated and well-personned coénceptual
”

framework avallable foz commqplcatlve competence is the

1)

'ethnography of éommunlcatlon (see Gumperz and Hymes f972
Bauman and Shprzer 1974), most closely associated w1th the

name of Dell Hymes. In the follow1ng discussion, T W1ll

.
»

make use of this framework. P

The currenta{esearéh'direbtion of the ethﬁography of

«

‘ communication is toward the .formulation of descriptive

. . *
theories of communitation as part of particular cultural

[

systems. " To this end Hymes has'prov1ded a heuristic list

of sixteen 'components of ‘'speaking" (1972), the boundaqﬁes

and interelationships of which, are as yet only dimly under--
stood. These are - ‘ _4/( a

1. Message form . -,

[N , . ‘

2. Message conteﬁt

3. Setting ’ /

Z.(§cenq\

5. Speaker/sender - . ‘ L,

6. Addressor o 3

7. Hearer/receivet/audiente/} '
. o P .
8. Addressee 7

9. Purposzj-outcomes

’

10. Purposés-goals

14

11. Key B

Giné

12. Channel ° ’




. / , .
informally below. . No“”ee that these/' rules vary along’ a nunber

stralned the force and source of sanctfons 1nvolved the

more séecifically with a class of scenes (4) (tfialsf which

. < . :
.other court business transacted while~court is "ih session”.

‘room in.a public building.

@ T -

- ) ' | | \
13. Forms of speech : ~ .

14. Norms of interaction 4 o , . . -,

v
-

15. Norms of interpretation - - .

16. Genre - . R . SRS

. . / 5

It'ls apparent that language behav1or Ln courtroom )

1nteractlon is constralned by numeﬁéus and various rules ‘
] : N
of speailng. Rules referring to m7st of‘ﬁypee' components

are readily idenbifiable. Some of| these rules.are discussed.

of dimensions: the spec1fac1ty.w1th whlch behavior is con- . \

provenlence of the ryle, and the’range of SLt:gt;ons in
f

which the¢5u1e is appllcaﬁie. . {
The SOClal unlt of 1nvest1gatlon for the ethnography

of speaking is the speech comméhlty. A prlorl, and in .ac-
Y

cordance.w1th established practlce, the present study has a‘

more limited focus. -That is, I will e concerned here with
- )

. '\_ N .
a class of*settings (3) (American(trial courtrooms), and
sectings 1 / _

appropriately occur in those ‘settings. (In fact, my -person-
al observations are limited to one‘No;th’Cérelina supetior

court.) Other scenes enacted in courtrooms include various - .

-~

-~
When court is not in session, the courtroom is just another

The boundaries of "court in session"- are marked Verbally

v 6 . ’ ' ' .'.,
¥ - °

& ¢
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in part by the'bailifﬁ's‘call of "all stand/rise", and ?O;L

Al
BUN

verﬂélly iqiparquy the entrance and exit of- thg presiding -
judge. . When court is in session, a distinction is. made W
between lanéﬁ%ge behavior which is part of the scene and
laﬁguagé'behavior extraneous to the scene.  Extraneous lah- .
'guaée behavior, such aé conversationhbetween speetators or
when meésageg are broUgh£ in to the judge or another partic;
"ipant, are coﬁstréined as to channel (12)'in that it may be

written or, if'oral, in a low tone or‘Whisper. Henceforth,

4

I will be concerned only with'languége behavior that is

clearly part of the scene. > ,: o ,

The participant roles in trials are clearly defined, *

-

and for each thére is a set of rules of speaking. These

- ¢

_roles include,' in addition to the parties to the case and

their counsel, judge, bailiff, clerk, marshal, stenographer,

.juror,‘witness, spectator.

. Heére are some of the rules specific fo some of the roles:

4

l..The'stenographer (court reporter) is in most cases the"

most verbal in terﬁs of production of the éarticipants, ye
rarely speaks and most of his méssaqes never reach a receivef.
Appropriaﬁé speech f9; thisJﬁblelis”restficted asif?llows:

he may, in é low voice, comment té the judge on the audibil-
ity of the speech 6f other participants; and he will, on

demand of the judge, repeat portions of the sp?eéh of other

participahts. On the other hand, he records in written form

Ki

o
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"a large, but cargfully_limited,-portién of the lanquage ~ ' ‘

behavior of the other participantsE} In the case of an appeal,

this transcript is the official record of the trial, but

otherwise is rgfely read by anyone. . -

. The stenographer's rglé a§ hearer ' (7) is firmly estab- .
" b — .
lished, and the'speéch of others must be audible to him. How-

ever, his role as addressee (8) is restricted. "Cf. “Any

directions or instructions to the court reporter are to be*
4 ’ ’ a o

in 6pen'court by the presiding .judge only, .and not by

-

made

‘an attorney" (General Rules of Practice for the Superior

and District Courts (of North Carolina) #12).

2. The speech of the bailiff is res?ricted’int® general

' _ & . . . :
to a limited stock of routines, that is, speech acts which

are cbmplétely specified by fuIerith.regard‘£o~bo£h
' J - s t

message form (1) and message content (2), as "All stand/fise“,

or "Oyes, oyes, oyes; John Wesley Doé, John Wesley Doe,.John

wésley Doe; Come into court thiSnday'as §ou'are bound to-do
so’srl yoﬁr forfeiture will be recorded." 1In this latter
exampié, the four.participant‘componehEs.(S-B) must be dis-
timguished:-the 'court' is the addreééor (6), the bailiff is
the speaker (5), th?se‘present in the courtroom, i.e;,'tﬂe .

public, are the hearers (7), and the absent -Mr.-Doe is the

addressee (8). . . .

» . -

, - 3
3. Spectators (bystanders) are allotted no speaking roles

. . <4 :
as part of the scene, and are addressed rarely: if they

| 3

violate some rule of the court, -for example by speaking lodaly,.
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or when the ba}llff says “All stand". Furthermore, the rolé

e
[

‘." ‘ r.‘- Vo . . B . “g

i) Y ‘.t/ ;.‘.“
is an optional one since there need be no spectators. How~; .

’ derf the role of the spectator,as a hearer:(7) is considexed :

/

a very important ©One. ~The'Cénstitution of the United-States

5“
of Amerlca guarantees the rlght to a pebllc trlal and'the‘~‘

improper excluslon of spectators is a serious error on thef

|-
s

part‘of a Judge. . : ‘ S ¢
n

Atrule of speaking ' co rnlng 1awyers is the prohlbi~

tion of "leading questions“ A leadlng questlon is one that-

, suggests an approprlate response, oOr, more technlcally,kﬂ

- .

questions Wthh so suggest to a witness the speC1f¢c

tenor of the reply as desired by counsel that such a. p
- reply is ljkely be given irrespective of an actual
‘memory or questigns which jinstruct the witness how =

. to answer on material points or put words jinto hlS
mouth to be echqed back are leading (Conrad 1956.%40)

Leadlng questions are- not perﬁxtted on direct examin~

ation; that is, when a~1awyer is ellclﬁlng testxmonyﬂ?éom a

- witness that hjis side has calLed, except o S .

when the matter sought is merely preliminary to
‘matters in dispute, to refresh the memory of a witness,
' .t.on examination of hostile or adverse witnesses, on-
examination of children of tender years, gpersons who
are not well versed in the English langudge, persons
of sluggish mental equipment, aged and senile persons,
timid persons, expert witnesses, and generally where
the interests.of justice so require (Conrad }956:341).

to

Participants are- thus requéred;min certain'circ

’
a. response. : v . . f ’

make a. judgment as to the extent to'whikh a question sugéests

»
1]

A rule of speaking concerning witnesses is thé hearsay

o : . . .
rule. 1In general, the "law" does not admitr"hearsay" evidence,

» . . -

P }

9 [ i, . .

v




1
L]

which is “e&idence of a statement,_which is made other than

L]

o by a witness vhile testifying at the hearing, offered to :
prove the truth of the matter stated“ (Katsaris 1975';7§)u
The,“statement“ may be oral, ertten, or~non-ve§%al

ThlS rule requires the W1tness in making 1nformat1ve e N

-

*
- statements to distinguish between what he knows firom dlrect -

. observation and what’he knows as tﬂe resdlt of communicative

. . - ;
— . acts of others. . There are a number of exceptions to the
. . T - [ 2 . . "v-_
hearsay rule which will serve as an i;lustrgtion of the _ o

(o : degree of sophistication to which courtroom rules of speeking'

v

have been refined. Some of these exceptiong are - listed .here.
Dying declaratién} ‘A statemen} by a:pereon.Who‘has
since died is admissible.in a ﬁurder trial if it was made o f

‘voluntarily by the deceased while he knew of his impending

R . death and had 1ost aIighope of recovery, if it concerns the
. ) -

01rcumstances that ;mmedlateiy led to his ,death, and if he

" was the murder vigctim (Katsarls 1975:186- 187)

Pedigree. “Theoretlcally, e man does not know his own
father or birthday‘except by hearsay eéidence because he

-

‘ was not present at the moment of COnceptﬁgn'and is incapable

. of refiembering the day he was born" (Katsaris 1975:187-188) .

[

However, the'pedigree'eXbeption.aliows wﬁﬁnesses to testify

P )
as to their birthday, age, parentage, and other such matters.
: e Ancient documents. "A record or document found to be -
J. . : _ - | X v .

at least thirty years of age- and which is.proven to come from
f . z\ o v "‘ . _ . . . ‘
- ' proper custody and is itself free from indication of fraud

. i - I
, , | o
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District Court is English" (Ginsbegg 1975:11).
"When witnesses testify in a foreign 1anguage, tha:f

, testimony must be-translated into'English" (Conrad 1956
” . .\1;'
. 331). The fact that the 1nterpreter s’ translatlons Of&4»
N . witness' statements may be allowed as ev1dence requ1re$'3

{ another exception to the hearsay rule. ’ : ‘iff?

Thus, the form of speech (13) used in the courts xs

1Engiishﬁ,: No notice, judicial or- otherwise, is takep of _
yarieties of English. \ . ' - a }1,} C
: . . . L
Similarly; social‘scientists concerned with cour%;oom
_ activities consider 1anguage Variatfon, when they‘consider
. it“at all, as,a variable to beﬂcontrolled; rather than as
, . N

& variable to be inVestigated in. its own rlght. Cf Walker

L]
N -

‘et al. 1972. (O'Barr et al. 1974:1) ’ o o
/However,llt is apparent that part1c1pants in- courtroom
interaction‘use different varieties of EdEllsh. Further,

* given the importance of verbal abilities in American “trial

12 ) \ . 2 ! . N

courtrooms, the fact that part of this ability involves
*  the command ‘of and approprlate choice frbm a verbal reper—
c 'tolre conslstlng of a range of varletles, ~and that choice

o X
of Variety has‘been shown, by Labov and Lambert for example,

to.significantly influence the sddsective reacti-ons of listen-
. ) : : i k] ’ .

o - ; \ \ L o .
exs, one wouldsexpect this wvariation to be a’signifigant
. a4 R . 3 .
aspect’of‘courtroom interaction. N ‘) L
'5"
Thusfar, I have indicated some types of rules of speak-

¥

i lng opérative in courtrdom trials, . I will now brlefly‘

. * : : [ [

.

\)‘ ' \ . ‘11 ' LY ‘ .P~
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br 1nvalldlty lS admlsslble in ev1dence,!1f othefW1se rele-

‘vant" (Conrad 1956 231). PO S .

The Hymeslan component of partlcular interest €o many

sodlollngulsts 1s forms of speech_(13) whlch ;efers-to Ythe
verbal resources of a. communlty" in terms of 1anguage varl- N ;f'

~

. - e o S . . .
eties (dialects,_languages, styles, registers, or what have. '

you) (Hymes 1972 63). Thusfar, however; this component has
/not been mentloned..' | ! '

L . . - B - o

The reason for this is that I hayve' been discussing noyma=~ .-
. { ' . . . ~4
tive rules of the court, and forms of speeCh»(language vari-= , .*©

eties) have oniy;a small place in these ‘rules. They are ,.

-«

. : . : © ..
~covered by the doctrine of 'judicial notice'. “Judﬁcial

notlce is the cognrzance Qf certaln facts Wthh Ju ges, °.
3

jurors, and admlnlstratlve bodles may properly tak \and

W - -

act upon whthgutfﬁroof because they already know th

(Conrad 1956 184) "The courts take judlc}al notlc_n‘

-t

% * 1
! N

1anguage and may always refer to standard authoritie
refresh their memories and understandlng of such.mea-ff
'(Conrad 1956:198~- 199) , "As a general‘proposition, tjhd
courts ;; 1 not take 3ud1c1a1 notice of forelgn iéngutif,

words" (Conrad 1956: 199). - 7

x

Or, as'Judge Jullus J. Hoffman stated after Alle
Glnsberg racited. the Hare Krlshna Mantra.durlng the Chj ago ; S

\\, i _ o
7 trLaI ny don t understand it. I don't understand i i\v, R

1N

because 1t was (pause)  the 1anguage of,_ the Unlted Stat o

»
- - .-

S 12 .

‘
. . ,
N
. . ) - .
4 .
=y . , . R
. (I - - . * |
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. .y

rev1ew some m%ﬁe llngu1stlc studles done recently wh1ch
1 i P
bear on language use in courtrooms. l S
. 3 e -

4

1. Loftds hasiconducted Some 1nterest1ng experlments4 .

t:

-

»

rele"gnt to @he notlon"leadlnzness of questlons' In one’

experlment Loftus and Palmer found that subJects were less
ngely to answer "No" to the questlon "Did you see the

Y B .
broken headl1ght°" than to the the questlon "Bid you see a

B

broken headllght7",'whether or -n '.they had in fact seen a-

/* . ¢ DR CN

broken headllght . Similarly, subjects typlcally mentioned

’ h1gher numbers 1n answer to the questlon "About how fast

x,
N - ~

'?ﬂ were the cars go;ng when they smashed Lnto each other?" than

:"7‘ to the same questlon w1th "h1t" 1nstead of "smash" Further

,-_

"Q.

- ev1dence 1nchates that*the form of questlons can permanently'

alter a person sr\emory of an'eVent (Loftus and Palmer l974)
2,.0 Barr and assoc1§tes %#e engaged in reseafch on the.
- '

questlons "What effects does language varlatlon have on the

- outcome of tr1als°" and "To dhat extent is cohtrol of these‘h“

‘o

&

Varlables available to part1c1pants in cpurtroom act1v1t1es7" L
No solld results are available.as yet ‘but in a pllot study

comparlng two types of 'court talk', formal standard Engllsh

'and 'hypercorrect' standard English ubjects rated the

-

formal speaker s1gn1f1cantly more competent, conv1nc1ngp

quallfled qand 1ntelllgent Also, greater f1nanc1al awards o

were made aga1nst the w1tness who spoke in the hypercorrect

fashlon (O Barr et al 1975) ‘ ‘ : ?Jf

&

"-‘ 3. Becamp (1974) has brlefly studled the extent to whlch

13




'fur/’*;*\\

'.attempt?

prehension of instructions from the judge.

~ o ) N . ) <+ . . . . ‘%:B’Vk?"":_g- . '. . . -

23N

’ .
[ . . N . w

£y

igﬁerences‘may reasonably be draWn:regarding the beliefsiof .
a speaker'from sﬁeaker?s'rePort of the beliefs of others. .

. R _ .
"Dean recocnized it

For example, could Nixon [ statement,

as blackmail“,‘be ev1dence than Nixon knew of a blackmail
. - 2) ’ ">>.A.,‘¢ o .
4. Charrow_and,Charfow/have‘exPerimented with Jjurors' com-
Preliminary re-
su1ts~reported'recent1y indicate that in,some-instances,

jurors“are.more likely to reach a’corre?t verdict without | '
instruction than with (Cha row and Charrow 1975) . b

g

5. Finally, Danet has looked at verbal strategies employed

®

One of these is evasion s answer-

~ B

N\
by Watergati w1tnesses.

For example,

¢

ing a different qpestion than the one asked.

"Weiker: So your disapproval was on the baSis you
- . were, surprised? . . .

Erlichmann: I certainly was." * T

o ,_ (Offir 1974 40) . :

s e

General comménts on communicative competence. ' : } L

3

For the most part, I have been speaking - of 'normative'

rules, in. Bailey s, sense of rules which estaélish limits, ..

to permisSible behaVior (1969), of courtroom activ1ty which
LY

are furthermore

1arge1y explieit. This 1s-because these

rules dre most readily established. R

There is andther set of less explicit normative rules

which operate on the first set, For example,‘we-havemseen'

that there is a rule against“leading questions in some Cir- -
. qumstances. fHowever, 1awyers may and often do ask 1eading
. . ~ . o L . | ‘

L

y .
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w

~
-

) ’ e

'questions‘anyway. -The'opposing lawyer may then make: use ..

] L
of a repalr mechanism, the - objectlon, and dall on the judge

2
to dec1de on. the proprlety of the questlon. If there is

_no objectlon, the questlon and answer become part of the ‘?f

ev1dence. Even if there ls -an objectlon and it is sustalned

o, R P .

by/the judge, the questlon.may have ccomplished its purpose.

These rules. shade 1nto what Ba}ley (1969) has called
pragmatlc rules, ruﬁzs not - for permlsslble behavibr buty
for winning behav1or. - J

2

Another aspect of commun1cat1ve competence 1s that Iy
/

Meztaln part1c1pants, jurors and many defendants and w1t-

nesses,'are appropriately ignorant of all of the rules d1s-'
cussed aboVe. *In fact, a potentlal juror w1ll generally be

disqualified'if he.has had any legal tra1n1ng. The competence

that the non- professlonal part1c1panb brlngs to the courtroom
1s 1ust the general shared competence of the communlty mem-

"y Fa
ber wh1ch says, for example, ’courtroom tr1als are very '

‘ formal situations", and s6 forth.

. All of this strongly suggests that studies of communi{

- -

- cative competence in(courtroomwsettings should distinguish

‘between what participants can do, what they may do,gWhat

they should do, and what they actually do. »

F1nally, a comment on the reasons that- llngulsts have

av01ded the study of language behav1or in legal contextS°

N

In the first place,*there is the famlllar comblnatlon of

intellectual tradlt;ons and research prlorltles which have
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‘ " worked to decontextualize linguistics in general More

- o spec1f1cally, I thinmk there are reasons due te the highly . Y
'structured nature of language behav1or 1n these~%ontexts.
oy .

1. Language behav1o: in the counts 'is fe}t to be SpeC1allzed

o
artificial, and generally unnatural. 2. So much is already

known abeut language behavior in these situdtions, by certaln

-

non- llngulsts, that the amount of Catchlng up that one would
‘“fe required to do is- 1nt1m1dat1ng. St \

.. The former reason. is unconv1nc1ﬂg both because of the
&

b0 . .

"practical‘significance of the situations and because lan=

I

o . . . . ) o By , .
guage use'iSﬁalways constrained by situational factors.

A situation in Wthh these ' cbnstralnts aré'partioularly‘ex-

plicit and restricted seems in. fact to be espe01ally ‘ ‘

- ’

B

valuable for understanding the nature of‘such constraints
in genefal, and therefore of language.
'Thé latter reason I'am'very much in sympathy with. g -
/ ~ . ° . ‘ i
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