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Title 45--=-Oubli Welfare
SUBTITLE-A,DEPAR NT OF HEALTH,

EDUCATION, AND W LFARE, GENERAL
ADMINISTRATION

PART 99 PRIVACY RIGHTS OF
_PARENTS AND STUDENTS

Final Rule on Education Records
Notice of proposed- rulemaking Vas

published in the FEDERAL REGISTER on
January 6, 1975 at 40 FR -1208 setting
forth the requirements to_be met-by an-
educational agency or institution-to pro-
tect the privady of parents and_ student:.
under section 438 of the General Edtica-
tion Pr visions Act, as amended (added
by section 513 of Pub. -L. 93-380 and
amended by section 2 of Pub. L. 93-568).

Three hundred and twenty-one letters
of comment were received during the 60-
day public comment period which closed
on March 7; 1975. All comments were
given consideration dining the revision
of the regulations, the first segment of
which was published in final forni on
'March 2,1976 at 41-FR 9026. This docu-
ment supersedes the previously published
final regulation. The revoked regulation
has been incorporated for republication
at subparts A (Sections :99.2 and .3); C
(Sectiolui 99.21-23); and D (Sections
99.31 and .36) of this doctimerit,' in order
to provide the public with a.single docu-
ment -containing all regulatory provi-
sions pertaining- to the Family Educa-
tional Rights and Privacy Act.

While the Departinent unquestionably
supports the purpose of thelaw=to pro-
ide greater privacy safeguards to
parents and students through-. the aPpli-
cation -of fair information practice
during the course of developing this final
regtilation it became evident that trans-
lating this intent into practice might
create a number of .problems. For our
part, there was a conscious effort to
mitigate any disclocating effects which
the regulation might have and, at the
same time, remain consistent with the
statute.

We believe that some working experi-
ence with this, regulition will be help-
ful to the Department in determining
whither there is a need to modify this
regulation or whether a reconunenda-
tion for legislative change may be either
necessary or appropriate.

As a result; the regulation is being isf.
sued in -final -form, effective upon pub-
lication, with the commitment that com-
ments on the regulation and its ;opera-
tion, including its effect on the- day-t4-
day activities of educational agencies and
institutions ;during the '1976-77 "school
year, - will be formally invited for a
ninety -day period commencing July 1,
1977, These, comments will be used in
evaluating this 'regulation and will- be
shared with the Congress, as may be
-necessary, in order to improve the effects
and effectiveness of the regulation and.
the statute ,upon which it is based.

In addition to welcoining comments on
the substance of these regulations, the
Department will also solicit public com-
ment regarding the most appropriate
means of enforcing the provisions of. the

Act. Regarding the means of enforcemente:brzthe U.S. Commissioner of -Education.
available to the-Department, -while edit; :Bectien 438 was an amendment to Part C
-cational agencies and institutions are at= of We-General EduCation Provisions Act,
countable for Federal funds they - receive. _as aniended.-Sestion 421 OfPart C states
and must act in conformity with Feder-athat:
law,-the practice-of using the expenditure The Pions-ions of this part shall, apply toof Federal funds as leverage may _riot'be-..1,ay.4rogiem for which the Commissionerthe most effective way to accomplish We has aletritstrative responsibility, as specified
objectives of this statute. We would be -by iiivr;Of by delegation of authority pursu-
interested In your views as to Whether ' , Ant folart.
other more appropriate means of ,"" :In addition, the Joint Statement in-E4-foicement than institutional funds cutoff ;Planation: :O.IsSicckleyMea Amendment'are or should be available.

,(Congresiiciti-Beeord at-S..21488; daily
ANALYSIS OF EARLIER CoafidEfiTS edition; _December 13; 1974) stated- in

Pied:A summary of the major-comments re-
ceived follows in order of the sections
numbered as in the final regulation.
Each eummary of comments is- followed
by a response which indicates whether or
not a change has heen Made in the regtV,
lotions. Technioal- changes, such as =the
renumbering of sections, are listed wide!'
other- changes at the end of each:Section.
or subpart.

-SUBPART AGENERAL

1. Section 99.1 Applicability -o /`part:
Comment. A commenter suggested.

that- the determination as to ,whether or
not an educational agency or-institution
would-be required to comply with section
438 of -the-Act and this part should be
based-on the actual receipt of funds and
not on whether funds have been made
available under an applicable program.

Response. Sections 438 (a) (1) (A), (a)-
(2), (b) (1), and (b) (2) state that "Nti,
funds shall be madeaVailable undek any
applicable program to any educational
agency or institution. "; there.--
fore, nO change hes been made in the reg-
ulations. However, the term "available"
should be read in this context as referring'
to funds which haVe been -obligated 0-3,-
the U.S. ComMissioner of Education:

Comment. Several Commenters indi-
cated that it would-be helpful to-have a
list of Federal programs administered by
the U.S. Commissioner of Education. One
commenter suggested that the list of pre.;
grams be ,published as a part of the ,reg-
ulations.

Response. It was determined that it
would not be feasible to publish a- list of
Federal programs administered y the
Commissioner as a part of the regulations
bew use any such list would -be subject
to change __and tends to become out-of=
date soon after it is Published.

A hit of-programs administered-by-the
Commissioner as of March 1975 was pub-
lished at 40 FR 10503-5 (March 6, 1975)
and is available as a reprint from the Su-
perintendent of Documents, Government
Printing-Office, Washington, D.C. 20402:

Comment. Several commenters indi-
cated they felt, that if an educational
agency or institution or students in at-
tendance at the educational agency or
institution received funds under any
Federal program, the agency or institu-
tion should -be required' to comply with
section 438 of the Act and this part.

Response. The statutory language lim-
its coverage to educational agencies.and
institutions to which funds are made
available under programs administered

'- 4 -by ;explicitly limiting the-definition,
-to-thole- institutions participating in
.cable4mgrams, the amendment makes -it
Afar-that the :Pam:1y Educational Rights
and Privacy AcpaPf .es only to Office of Edu-
Cation programs ,and _those prograras:dele-
gated--to-the Commissioner of- Education for
:administration , there- his:been -some,
question as to whether the amendment's

',proilsinni.?should be -applied to,Other
-education-relatecL programs such as Head-
-start -.the echicational research prograins
'of theNitional Institute- of Education. As
reilitterii the - limited nature of the -Act's
'coverage -shOuld be clear.

;00iriMent. A commenter asked. if an
edueilional,agency -or_ institution- would

,ie:requiiid -to- comply with Section 438
"theiliet and this part -if students in

attendance at the agericY or institution
feeeiiied.1 =de. under 'ow applicable-pro-
gram adMinistered 'by the Commissioner,
such- al the Baiic -Educational Cipportu-
iii0 pliant progiain,_ the Direct Student

'Loaripregrom, or the Su-pplemental Edu-
eationAl Opportunity. Grant program.

Response. Section' 99:1, as -revised,
makes- it clear -that-Section 438 applies
tki:Ori-,agericY,Or institution which either
receiVei-funds-directly from the Office_of
"EdtiCition,-or which-has students ,in at,
tendanee-who receive funds from the Of-
fice Of-Education. For example, Section
438 would apply to arragency orinstitu-
Mon which receives-funds under the Col-
lege - 'Work - Study-program, the Supple-
Mentar Opportunity Grants program, or
the National-Direct :Student Loan pro-
gram, eiyhlah has students who receive
funds -tinder the -Basic, Educational- Op-
TortunitY Grant program or the guaran-
-t.eidBtudent Loan program.

2; Section 99.3 Definitions.
ComMerit. Several-cOmmenters asked

for Clarification ae_.to whether directory-
inf orination included only the entuner-
Otedinforniation -or if additional infor-
mation could be: designated as directory

Reikinie: The defin'Aion of directory
information has been- modified to con-
form With%the statutory,- definition; that
13, thatkit "includes" the enumerated in-
formation. For guidance as to what fur-
ther information -could be included, the
phrase- "* and other shriller infor-
mation" has been added to thq definition.

CcimMiiit: Several commenters recom-
mended that the definition of education
records be Changed. The single suggestion
limit Often made was that the term
'school records" be used in: place of "edu-
cation records," and-that "school records ,

FEDERAL REGISTER, VOL. 41, rm. 111THUItSDAY, JUNE 17,, 1976



and non-school records he defined by
their origin.

Response. Section 438(a) (4) (A) de-
fines education records as " those
records, files, documents, and other ma-
terials which contain information
directly related to a student: and
are maintained by an educational agency
or institution, or by a person acting for
such agency or institution." Section 438
(a) (4) (B) (1) through (iv) list those
records which are not considered to
be education records if conditions are
adhezed to by an educational agency
or institution in the maintenance of
the records. The statute does not pro-
vide for a differentiation between
records maintained by an educational
agency or institution based on the origin
of those records.

Comment. Several commenters asked
for clarification regarding what was
meant by "institutional" in thedefinition
of education records at section 438(a) (4)
(B) (i).

Response. The word "institutional" ap-
peared incorrectly in the copy of-section
438 of the Act reprinted as a part of the
proposed rules. The correct word was "in-
structional". The phrase at section 438
(a) (4) (B) (i) should have stated "*
records of Instructional, supervisory, and
administrative Personnel and educa-
tional personnel ancillary thereto.

Comment. Several commenters asked
that the term "substitute" used in the
definition of education records be de-
fined.

Response. The term "substitute" in the
definition of education records has been
defined as "* an individual who per-
forms on a temporary basis the duties of
the individual who made the record, and
does not refer to an individual who
permanently succeeds the maker of the
record in his or her position."

Comment. ,Several commenters asked
for-clarification as to what was meant by
"same jurisdiction" in the definition of
education records at section 438(a) (4)
(B) (ii).

Response. Since the meaning may vary
under applicable State law and factual
situation, no attempt has been made to
define by regulation the term "same
jurisdiction."

COmment. Several commenters asked
that the term "financial aid" be defined
in the regulations.

Response. A definition of "financial
aid" has been included. The definition
states "a payment of curds provided to
an individual (or a payment in kind of
tangible or intangible property to the in-
dividual) which is conditioned on the
individual's atter dance at an educational
agency or. .institution."

Comment. Several commenters asked
for clarification regarding who could ex-
ercise parental rights and responsibilities
on behalf of a student. Particular con-
cern was expressed about whether a fos-
ter parent or other individual could act
on behalf of a student.

Response. The definition of "parent"
has been modified to include, in some in-
stances, an individual who may not be
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the legal guardian of a student. The defi-
nition as revised states "'Parent' includes
a parent, a guardian, or an individual
acting as a parent in the absence of a
parent or guardian." An educational
agency or institution may presume the
parent has the authority to exercise the
rights inherent in the Act unless the
agency or institution has been provided
with evidence that a State law, a court
decree, or a legally binding instrument
provides to the contrary.

Comment. A commenter suggested
that an exception to the definition of
"education records" be added for non-
academic records kept by seminaries.
The commenter indicated that seminar-
ies and schools or departments of divin-
ity or theology which are part of a college
or university may maintain records on-
candidates for the priesthood or minis-
try, rabbinite, or religious orders. These
records contain information on the spir-
itual and psyehological development of
such persons, and pertain to their suita-
bility for the ministry, rabbinate or re-
ligious-order, rather than to their educa-
tional performance. The commenter ar.=
gued that the requirements of the Act
should not apply to such records. Addi-
tionally, the commenter stated that the
regulations should "exclude the appliCa-
tion of the law when grants to the uni-
versity comlex do not aid the seminary."

Response. As is made clear in the def-
initions cf "education records", "stu-
dent", and "educational agency or insti-
tution" contained in the Act, section 438
applies generally to all records directly
relating to a student which are main-
tained by any part of an educational
agency or institution which receives
funds from programs for which the Com-
missioner has administrative responsi-
bility. However, whether section 438
covers, the type of record described by
the commenter, or applies to the record-
keeping policies of schools of divinity or
theology which are part of an educa-
tional institution, may involve complex
constitutional questions and interpreta-
tions of Supreme Court decisions. For
this reason, such issues will be considered
closely on a case-by-case basis as they
arise, but will not at this time be ad-
dressed by regulation.

Comment. Several commenters asked
if the definition of a student was in-
tended to include or exclude certain in-
dividuali, such as former students.

Response. A new definition of student
is provided which adopts much of the
language used in section 438(a) (6). The
definition states "'Student' -* in-
cludes any individual with respect to
whoin' an educational agency or institu-
tion maintains education records:"
- Other Changes. A definition has been

added for "disclosure." The terms "ac-
cess" and "release" previously used to
distinguish between disclosure to a
Parent or student and disclosure to a
third party, respectively, generated con-
fusion easily- avoided by the use of the
new single term to cover both situations.

The definition of "office and review
board" has been deleted because the

functions are explained under Subpart
EEnforcement.

The definition of "panel" has been
modified in order to avoid any confusion
between a panel and the review board: A
panel is a subunit of the review 'tabard
designated to conduct a hearing.

3. Section 99.4 Student rights.
Comment. Several commenters indi-

cated they felt that parents had a right
to receive information pertaining to
their son or daughter, particularly grade
reports, even jf their sori or daughter
was eighteen years of age and, ittending-
an institution of postsecondary eduga-
tion, since in many cases the parents
were paying for the postsecondary edu-
Cation of their son or daughter.

Response. Section 438(d) states that:
whenever a student has stained

eighteen years of age, or is attending an in-
stitution of .postsecondary education the
permission or consent required of and the
rights accorded to -the parents of the stu-
dents shall thereafter only be required ofand
accorded-to the-student. (Emphasis add:1d.)

Since _this is a right provided by statute
no change has been made, in the regula-
tions. An institution of postsecondary
education is-permitted -by seetion_438.of
the Act and this part;to- disclose Infor-
mation pertaining" to an eligible -stud*
to the parents of the eligible ,student
with the prior written consent of the
eligible student or without the prior writ-
ten consent of the eligible student it that
student is a dependent as defined under
section 152 of the Internal Revenue
Code of 1954.

Comment. Three commenters auggeit-
ed that there was an apparent conflict
between sections 99.4(a) and 99.30(h)
of toe proposed rules (99.30(h) -has been
renumbered section 99.31(a) (8) ) and
asked for-clarification.

Responie., A new section 99.4(b) has
been added to Provide clarification and
section 99.4(b) of the proposed rules has
been redesignated section 99.4(c). Sec-
tion 99.31(a) (8) permits, but ,does not re-
quire, an institution of postsecondary-ed-
ucation to disclose information contained
in the education records of an eligible
student to the parents of the eligible
student if- that eligible strident is a de-
pendent 'as defined under 152 of
the Internal Revenue Code of 1954. Sec-
tion 99.4(b) states that the status of an
eligible student as a dependent of his or
her parents for purposes of 'section 99.31
(a) (8) does not otherwise affect his or
her rights under section 438 of the Act
and this Part.

4.-Section 99.5 Formulation of insti-
tutional policy and procedures.

Comment. Several .commenters indi-
cated they felt that the notice:require-
ment under section 99.5.of the proposed
ruld was too burdensome. The commen-
ters, in most cases, did not object to,the
requirement that notice be provided to
parents of students or eligible students,
but they did object to the ,effect of
the inclusion of certain items in the no- j
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: tice:under section 9.5(b) on the size of coneernabout attempting to 11s the per- ance ortoèllgible student in attendance: the document. sons whou1d have ce to educ&tioa at an èdsUônh1sn&y órinstitutloir: : Respoñu. The amount of 1nformtion reCOrds. Theystated th*tIt*ÔUId becuf.. therefoe'k1ng ft cIetj:th noti.required to be given to perenti of stu- flcult n sdvance to 5pecify a]! of the tf&t of rights md policy need not bedenth snd eligible tudent. for aniva1 üidlvlduais who might have & need for proviued to former students or theirnoWtcstlon purpoee under section 995 access to education record parentsof the propo6ed rules has been reducea Response Tie requirement In section Comment Several conunnterz Inch-: A newsection p9.6 AnnuaZnoUficuti 99.5(b) of th6propoeedrulès rgircUng for --of rights ha3 been *&Ied to the reguI- the omolal who hss been d&gnated bY an educ.*tional ageJèy or Institution totions the educt1on*1 agency or Inst1tiztL r.r ir.v'di iibUflcatlon on n anr u1 bs1sComment A commenter stated thst a responsible for each type of reord hss was excessive One commenter suggestedbasic requirement of the regulations been niodifled New sectln 99 5(a) (2) that notIficatIon ihould be provided on5hould be that:eeheduëfttonaI agenoy (iv) requrethatthe póliy 8doptedby soñe,Uthebàèls aW tInè'thAt ástu- 1or institution adopt a policy which Is an educational agency or Institution of deñb enrolled h the educational agency'N consiStent with the requirements of eec- Informing parents of stw ent or eligible or InsitnUontj0 43 of the Act ancVthls part The students of the types o education rec- Response It wu determined that theconunenter pointed out that sectIons 48 ords maInta1neI by the agency or insti- requirement for an educt1ona1 agency(a) (1) (A), th) (1) nd (b)(2) contain -tutlon specify the title and adthess-of or instftutfon-to pró1de<not1flôãtIoñ Ofl;explicit references to an educational the individual who hs been deelgn*ted an azi4ual basis was not excessive Edu-agency or Institution being required to -as responsIbIéfor each type .ofsecord. catlonaigenëlè dinstlthtIóris%en-adcpt policies, and thatectfons 43e (a) The redfrethencki péèity theñathe of eUYisueOi dlsfrllfutè $tudeiIt hand-(2), (a) (5) (B), (b) (4) (A) ,and(e) con- the individual haa,been deleted frónrthe boOks' O chöólTcitIlc at.'tbe 'fl5t °ftam Implicit references 10 the need for regulations each school year Th. 'otihurion could.an educational agency or institution to The requirement in et1on 995(h) of in miy 3nstancei be p part ofa hand-adopt policies. - the proposed rules -regarding the listing bok & -è*talog,. InàtitutlOñi- 'of' le-Response New section 995 Formula- of per'ons who have access to education mentar nd eccndary education OZteU
'offlon of Institutional pohrsl and proce- records has been deleted from tile regis- send letters d1strIbute.biliet1ns todures requires that evn educational lations New section99 5(a) (3) requires parents of student, at the stsrt of eachagency or institution formulate and that the policy adopted by an educa- schoj year In ordir to Inform theth ofadopt a policy consistent with the miii- ional agency or Institution Includes a, the school's policies The notificationImum requirements of sectIon 438 of the specification of the criteria that the could, In these Ins.&nce8 beinciuded InAct and this part The policy I to be In agency or Institution will use for deter- the letters or bulletins It was felt thatwriting, and copies are to be made avail- mining which parties are "school of- notification on sove-tInie basis at theable upoirrequest to parents of students flclals" and what Is considered to be time that a student enrolled In 'n ecU-or eligible students 'legitiniate educational Interest" cationil agency Or hns4ltion was notComment Several commenters Inch- 5 SectIon 998 Annual notification of sucient to inform parents of studentscated that the requirement under section rights and poUcj or elllble student,s of their rights No995(c) oT tle proposed- rules that an Commint. Sevral-eommenters asked change has- been -made' In the requlr-educational agency orAnstitutton provide foi cia lcatil)il regarding the mesnst . '-ufliit.t

the required notification in the language be used by as. educational agency or .. Comment Several comnienters statedof the parents o a student or *n e1gib!e stttuUonito ircvide the notiflcatlonrC- they felt that the requirement und&sec-student was, In meny cases, lnapproprl- qüired by,sectiori-99.5(s) of thèjroposed tion 99.5b) (1) oLthe-propose rules'tate Institutions of postsecondary educa- rules The spelflc queatlon most often provide notification to parent. of stu-,tion pointed out that since proflciens In asked was whether notification must be dents or to eligible student. as to thethe- English language Is a cond1tln for provided on an individual basis, to types -otdtelsUon-. records -maintainedadmission topoatsecondary unetitutiona parents of students or to -eligible stu- by thèeducatjonal.zency Or InstitutionIn the United States the requlreznent.to dents, or whether the notification could
'student

as Cxcesalye-'Iñ tht It was iotsPcm-
4t8 the:ACt.provide notification to an eligible stu- be published in a handbook, cally required by section ofdent In his or her 1angua made little school catalog or student newspaper or Re&QOnSe New sectIon 996(a) st*tor no-sense. posted on buUetunbOards-at the- schoOl. that'e*ch- educat1onal-ageny aliafl pro-Response. The requirement hnsecthon

'99 5(c) of the uroposed rules nsa been
Two -comnienters Indicated that It WaS
unclear as to whether notification was

vide totiflcaUonto -parents of student
or eligible studentawhich is reasonablymodified. New section Cd(L) réqiIres to be provided to former stüdente-as well likeli to Inform noftheIr-rIgiits -tin-that each agency or hn.t'tnhion of ele- as to students currently in attendance der the Act and thts part As was previ-

-mentary and secondary' Cu; cation, when at an educational agency or Institution. ously stated in 41e comment sçctlon
developing-p policy of.ftiforthIng-paiènts Response. New sect1on9g.6 states that whIch--followed section 99.5 of -the pro-of- students of their rights, provide -for
the need tO effectively notify parents

the annual notification of -right. and
policy shall-be " * by such meinsè...

posed-rules, It wiIs'determhned that 1k was-
,eettfal'torequIrethAteach educational -'identified as having a primary or home are reasonably likely to Inform prenta agency or institution identify the types oftianguage other than English The re- or eligible students * * The-deternti- education records maintained by It, soquirement that 'an Institutioii- of poet- nation alto the actual i'eanstó.be ti-tat psrents of -students oreligIble sin-secondary education provide notification

in the language of the eligible -student
Is to made by each edUcational agency or
-unst,itutlon. Some agencies and Institu-.

dent would be b1. to decide which edu-
cation records they w1hed to inspect and

has oeezr deleted from the regulations tions may decide to proyidenotMcation cvIeW A simlinr but less burdensom
listing the Information by"-Comment. Scveral cohimenters Inch- on it indlvldual:bisls; others may dC- of requiredcated theyfelt-thnt the requirements un cide tO publish the notlflcatlózs.th a seçion 9.5,(b){l). -of thpoposed rulessect!on 9i 5(b) of the proposed rules studeflt handbook school catalog or Is required tinder new sectiGis 995(a) (2)were ecesaiv The commenters were student newspaper or to post Iton bul- (iv) t-obe Included In the policy and pro-

particularly conc,erned about the re- lef in boards at the school It was felt that cedures of tim educational agency or
quirenient that an educational agency or
Institution pub11h the name of the oM-

the regulations should specify the cr1-
teda to be used In selecting a, n4eans of

Institution
Comment A commenter recommended

cial who has been designated as resI,on-
sible fOr Cach. type of,-educat1onrecOrd.

notification, but not the-actual mesn of
notiflcatlpn sInce -the means may-vary

that each educational agency or lnstiU-
tion-be required to Inform parents of stu-

They pointed out that the nami was from agency to agency and Institution to dents or eligible students of the right tolikely to change because different inch- Institution In addition new section 996 file a complaint with the Department ofviduals would be appointed over a period states that the notification Is to be pro- . Health, Education, and Welfare concern-of time. 'The- comunent-ers--alio expressed vided to parents of students In attend-' IOEii alleged failure b,' the agency or
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institution to comply with section 438 of
the Act and this part.

Response. The right to file a complaint
with the Department of Health, Educa-
tion, and Welfare concerning an alleged
failure by an educational agency or in-
stitution to comply with section 438 of
the Act is one of the rights which parents
of students or eligible students must be
informed of under section 438(e).

6. Section 99.7 Limitation on waivers.
Comment. A commenter asked for clar-

ification regarding whether or not an el-
igible student was permitted to waive the
right to inspect and review information,
other than confidential letters and state-
ments of recommendation, contained in
his or her education records.

Response. Section 438(a) (1) (C) states
that "A student or person applying for
admission may waive his right of access
to confidential statements described in
clause (iii) of subparagraph (B). "
The confidential recommendations de-
scribed in section 438(a) (1) (B) (111) are
of three types " respecting admis-
sion to any educational agency or insti-
tution respecting an application
for employment, and respecting
the receipt of an honor or honorary
recognition." The Joint Statement in Ex-
planation of Buck ley/Pell Amendment
(Congressional Record, at S. 21489, daily
edition, December 13, 1974) states in
part, "And students may waive their
right of access to confidential recom-
mendations in three arms admissions,
Job placement, and receipt of awards."
The statutory language, in light of the
joint statement, would not preclude an
eligible student from waiving his or her
right to inspect and review; however, an
educational agency or institution may
not require that any right accorded by
the Act be waived.

Comment. Several commenters asked
if there was any limit on the period of
time which a waiver could be considered
to be in effect, and if a waiver provided
by an eligible student could be revoked
by that student at a later time.

Response. Nothing in section 438 of
the Act. or this part sets any limit on
the period of time that a waiver shall be
considered to be in effect. An eligible stu-
dent may waive his or her right to in-
spect and review a -onfidential letter or
statement of recommendation provided
by a specific individual, or confidential
letters and statements of recommenda-
tion provided for a specific purpose. The
waiver will be considered to be in effect
as long as the letters or statements of
recommendation are ma in,ained in the
education records of the student. If an
eligible student waives his or her -right
to Inspect and review a specific class of
letters and statements of recommenda-
tion, such as recommendations respect-
ing employment, and later decides to re-
voke that waiver, the student would be
able to inspect only those letters and
statements of recommendation respect-
ing employment which were placed in his
-or her education records after the date
that the wal-ver was revoked.

Comment. A commenter asked what
would happen if an eligible student had
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waived his or her right to inspect and re-
view confidential letters and statements
of recommendation provided for a spe-
cific purpose if these letters and state-
ments were subsequently used for a dif-
ferent purpose.

Response. Section 438(a) (1) (C) states
that "* la] waiver shall apply only
if such recommendations are used
solely- for the purpose for which they
were specifically intended." If an eligible
student has waived his or her right to in-
spect and review confidential letters and
statements of recommendation provided
for a specific purpose, and these letters
and statements. of recommendation are
subsequently used for a different purpose,
the waiver would be considered void, and
the eligible student would have the right
to inspect and review the letters and
statements of recommendation.

Other Changes. Section 99.6 of the
proposed rules has been renumbered sec-
tion 99.7.

7. Section 99.8 Fees.
Comment. Several commenters asked

if an educational agency or institution
could charge a fee for copies of education
records.

Response. New section 99.8 states that
an educational agency or institution
may charge a reasonable fee for copies
of education records which are made for
parents of students, students, or eligible
students.

SUBPART aINSPECTION AND REVIEW OF
EDUCATION RECORDS

8. Section 99.11 Rightto inspect and
review education records.

Comment. A commenter suggested
that language be added to section 99.11
stating that when parents are separated
or divorced and one parent has been
given custody of their child by agree-
ment or a court order that both natural
parents will have the right to inspect and
review the education records of their
child.

Response. Nothing. in section 438 of the
Act and this part is intended to effect the
status of an agreement or court order
under applicable State law regarding the
custody of a child, or the exercise of
rights on behalf of a child by separated
or divorced parents. Paragraph (c) has
been added to clarify this position.

Comment. A commenter recommended
that the regulations state that an offi-
cial of an educational agency or institu-
tion has a right to be present whenever
the parent of a student or an eligible
student inspects and reviews the educa-
tion records of the-student.

Response. The determination as to
whether-or not an official of the educa-
tional agency or institution will be pres-
ent whenever the parent of a student
or an eligible student inspects and re-
views the education records of the
student has been left up to each educa-
tional agency or institution. Nothing in
section 438 of the Act or this part would
preclude an educational agency or in-
stitution from adopting a policy which
would require the presence of an official
during the inspection and review of edu-
cation records, if that policy would not
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operate to effectively prevent the exercise
of rights by the parent or student.

Other Changes. New section "99.11 in-
corporates requirements from sections
99.13 and 99.15 of the proposed rules.
The requirement that an educational-
agency or institution comply with a re
quest to- inspect and review education
records within a reasonable period of
time, but in no case more than forty-five
days after the request has been made has
been incorporated into section 99.11(a):
Section 99.13 (c) and (d) of- the pro-
posed rules have been incorporated as
sections 99.11(b) (1) and -(2) of the reg-
ulations. This change was made in order
to consolidate provisions pertaining to
the right to inspect and review education
records in one section.

P. Section 99.12 Limitations on right
to inspect and review education records.

Comment. Several commenters' ob-
jected to confidential letters- and state-
ments of recommendation which were
placed in the education records .of an
eligible student before January. 1, 1975
being exempted-from inspection and re-
view by the eligible student.

Response. Section 438(a) (1) (B) states
that:

The first sentence of subparagraph (A)
shall- not operate to make available to stu-
dents in institutions of postsecondary educa-
tion confidential-letters and statements
of recommendation, which were placed in the
education records prior to January 1,
1975.

No change has beenmade in the regula-
tions.

Comment. Several commenters Ob-
jected to an eligible student being able to
inspect and review letters and statements
of recommendation.which were plabed in
his or her education records after Janu-
ary 1, 1975. Two commenters felt that if
letters and statements of recommenda-
tion were open to inspection and review
by an eligible student it would be difficult
for an individual who had been asked to
write a recommendation to provide in
honest assessment of the eligible stu-
dent's abilities.

Response. Section 438(a) (1) (A) states
that the parent of a student or an eligible
student has the right to inspect and re-
view the education records of the stu-
dent. Section 438(a) (1) (C) permitS an
individual who is an applicant for ad-
mission to an agency or institution of
postsecondary education or is a student
in attendance at an agency or institution
of postsecondary education to waive his
or her right to inspect and review confi-
dential recommendations respecting ad=
mission to an educational agency or in-.
stitution, respecting an application for
employment, and respecting the receipt
of an honor or honorary recognition as
long as certain conditions are met by the
educational agency or institution induct:
ing that:

Such waivers may not be required as a con-
dition for admission to, receipt of financial
aid from, or receipt of any other services or
benefits from such agency or institution.
No change has been made in the regula-
tions. But additiOnal waive- provisions
were added,
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the hearing in a manner that will not
effectively prevent the exercise of the
parents' or students' rights.

Section 99.22(c) states that a parent
of a student or ari eligible student shall
be afforded a full and fair opportunity

present evidence which is relevant to
the issues, and that a parent or an eligi-
ble student may be assisted or repre-
sented by an individual of his or her
choice at his or her own expense, includ-
ing an attorney.

Section 99.22(e) states that the deci-
sion of an educational agency or institu-
tion shall be based solely upon the evi-
dence presented at the hearing. In addi-
tion. the decision must include a sum-
mary of the evidence and the reasons for
the decision.

It was determined that it was not
feasible to set a snecific period of time
within which each educational agency or
institution must hold a hearing. It was
felt that the requirement tinder section
99.22(a) that a hearing be held within
"* a reasonable period of time after
the euucational agency or institution has
received the request " when com-
bined with the requirement under sec-
tion 99.5(a) (5) that each educational
agency or institution specify, as part of
the policy it is required to formulate and
adopt, the reasonable time limits under
which it shall be obligated to act under
the requirements of section 99.22(a) pro-
vides adequate protection to parents and
students.

It was determined that the require-
ment that the hearing be conducted by
an agency or institutional official orother
Party, who does not have a direct interest
in the outcome of the hearing, provides
adequate protection to parents and stu-
dents. Nothing in section 438 of the Act
or this part would preclude an educa-
tional agency or institution from employ-
ing a hearing examiner to conduct the
hearing; however, the decision to abide
with the determination of the hearing
examiner must be the decision of the
educational agency or institution.

It was determined that the require-
ment that an educational agency or in-
stitution conduct a hearing and provide
the decision in the primary language of
the parent or student would in many
cases be burdensome. A paient or an
eligible student has a right under sec-
tion 99 22(c) to "' be assisted or
represented by individuals of his or her
choice at his or her own expense. "
If a parent of a student does not speak
English he or she could also be assisted
by another individual who is qualified to
serve as an interpreter. An educational
agency or institution which serves stu-
dents in an area where the primary or
home language of the parents and stu-
dents is a language other than English, is
encouraged, but not required, whenever
possible to conduct the hearing and pro-
vide the decision in the primary or home
language of the parents and students.

Other Changes. Section 99.22 of the
proposed rules entitled Formal proceed-
ings has been retitled Conduct of the
hearing.

RULES AND REGULATIONS

SUBPART D-DISCLOSURE OF PERSONALLY
IDENTIFIABLE INFORMATION FROM EDUCA-
TIONAL RECORDS

15. Section 99.30 When prior consent
for disclosure required.

Comment. Se feral conunenters ob-
jectt,,, to the requirement that the names
of the parties to whominfort--tion from
the education records of a student is to
be disclosed must be included as a part-
of the written consent.

Response. The requirement to include
the names of the parties to whom infor-
mation from the education records of a
student is to be disclosed has been de-
leted. New section 99.30(c) states that
the written consent must indicate "*
the party or class of parties to whom the
disclosuremay be made."

Comment. Two commenters objected
to the requirement that the consent to
disclose information from the education
records of a student must be a written
consent.

Response. This is a statutory require-
ment. Section 438(b) (2) (A) specifies
that information from the education
records of a student may not be disclosed,
except to particular parties or under par-
ticular circumstances, unless "'
there is written consent from the stu-
dent's parents. " No change has
been made in this requirement.

Comment. Several conunenters indi-
cated that it would be extremely difficult
for an educational agency or institution
to determine if a parent, particularly
in the case of separated or divorced
parents, has the authority to give* Con-
sent for the disclosure of information
from the education records of his or her
child.

Response. New section 99.3C(b) states
that whenever written consent is re-
quired for the disclosure of information
from the education records of a student,
an educational agency or institution may
presume that a parent of a student giv-
in,, consent has the authority to do so,
unless the agency or institution has been
provided with evidence that the parent
does not have the authority under ap-
plicable State law.

Comment. Several commenters in-
dicated they felt that the requirement
in section 99.33(c) of the proposed rules,
which provided that when an institution
was a guardian for a student an rode -'
pendent party must be appointed to con-
sent to the disclosure of information
from the education records of a student
was inappropriate.

ResponSe. The requirement that an in-
dependent party be appointed to consent
to the disclosure of information from
the education records of a student has
been deleted. If an institution has been
appointed the guardian of a student
under applicable State law, the institu-
tion may exercise the rights provided to
the narent of a student, unless it is pre-
cluded from doing so by another Federal
or State statute.

Other Changes. New section 99.30
When prior consent for disclosure re-
quired incorporates material which ap-
peared in sections 99.31 Content of Con--
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sent and 99.33 Authority of parent to
give' consent.

16. Section 99.31 When prior consent
for disclosure not required.

Comment. Several commenters Indi-
cated they felt that there were addi-
tional individuals, institutions, agencies,
or organizations to whom information
from the education records of a student
should' be disclosed without the need for
obtaining the written consent a: a parent
of a student or an eligible student.

Response. Section 438(b)`(1) (A):
through '(I) specifies the individuals' , in-
stitutions, agencies, or organLations to
whom or circturu,tances under a nich In-
formation from the education records of
a,student may- be-disclosed without the
written consent of- a parent cf a student
or an eligible student. Since this
termined-by statute no change has been
made in the regulations.

Comment. Several commenters re-
quested clarification regarding who
would decide which school officials could
obtain information from the education
records of-a student without" the written
consent of a parent -of a student or an
eligible student because the official-had a
"legitimate, educational interest" the
receipt of the.information..

Response. Section- 438(b) (1) (A) speci-
fies that an educational agency Or insti-
tution may disclose information from
the education records-of a student with-
out the written Consent of a parent of
student or an eligible student to "*
other-school" officials, including- teachers
within the edtiCationid institution or
local:educational agency-who have been
determined by such agency or institution
to have legitimate educational interests;

s."Section"99.5(a) (3) indicates that,
each educational agency- Or institution
include as a-part of the policies and Pro:-
cedures a specification of -the cri-
teria for determining which parties are
'school officials' and what the educational
agency or institution considers to be $
'legitimate eduCational interest', *.""

Comment. Two commenters asked for
clarification, regarding to whom and for
what purposes a disclosure of informa-
tion from the education records otii stU-
dent-could be made in connection with
financial aid without the written consent

soluda

entparent of a student or an eligible

Response. New section 99.31(a) (4)
specifies that a disclosure-of information
from the education records of a student
may be made without the written con-
sent of a parent of a student or an eligi-
ble student if the disclosure-is to a party
which is the source of or administers the
financial aid for which a student has
applied, if the information is required to
determine the eligibility of the student
for the financial aid, or to enforce the
terms of the-financial aid award.

Comment. Several commenters asked--
for clarification regarding the exception
which allows an institution of postsec-
ondary education to disclose information
from the education records of an eligible
student to a parent if the eligible stu-
dent is a dependent.,
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be that an educational agency or Institu-
tion a reasonable effort to provide clear that an educational agency orinsti- party-may iodiàblose:$ny- infOrmation-

ilthOutthe*Itten.cOhsentóf-a patentmake
the notification In advance of comply.ng tution is not required to maintain a rec-

ord of the disclosures of dfrecto)17 Of-a itüdënt or-zn ellgIble.studeñt. Row-
ever nothing in -ectIon 43 ot the Actwith,the judicial-order or subpoena.

Res,onse. New section 99.31(a) formation. Section 99.37 -sets. forth the
reuIremCnts to be adheredto in tle,dia- or this pirt' woulc prècludà. n- educa-

stst& that an- educational agency or
stltutionmust make" * a-reaeonab1e -closure of dIrectory Information.

-

tiOziai sgenóy-àrthstiiutIon-frthn-adopt-
in a policy of re üIrlr a wtftten assur-

-if ort.- to notify theparent,of a student Comment. Two comnienters asked-for
clatlficstIon regarding how long the rec- ance from -a third paity before -

or the eligible student of the order or ord of disclosure of Information con- disOlosing iñtorinatioñ fzoin th&educa-
tion recortli-of tüdent.subpOena in advance of compliance

therewith * * '
tamed In the education-records of a stu-
dent must be retained by an educational

,A
99.39 l'rans-

Comment. Several commentera asked
for clarifléstion as to whether an edu- agency or institution. ,,. by third parles In

the proposed rules haeerenuhiNed-
catlonal agency or institution was £

Response. The record of disclosures Of
Information contained In the education and retitled lectlon 99.33 Limit ations on

redisclomrequired to disclOse -information .Zrom -the
education records of "a student In those reccds of a student is considered to be a

part of the education records. of- & stu- Section 9934- Conditipns for-dis..
cAses- where the information CoUld be dent; therefore, the record of disclosures closure to ojytcials. oiotlzet acitools and

--disclosed without the written consent of
a parent of a student or an eligible stu- be retained as long as the education

records Of a studenttowhlch they relate- cOmrnëñseverai-.conunenters Indi
dent are maintained by an educational agency OtethAtit-düi em(temeIy dim- '-

Rewoflse. New-s.ection 99.31(b) states
"Thu orinstitution. '

-

cult fol an educational agency or Insti-
tuti-to;natify-.rentof s,,udentor-that section shall not be construed

tO require or preclude disclosure of-any Other-Changes. Sectlon99.38 Record
of access of the proposed-rules has been an ellglble student--of .the transfer of

personallyldentiflable information from renumbered And retitled section the educatlon -rècotds -of -student io
Another Agency -or 'institution, because-the education recOrds-of a-student by an

educational agency or Institution to the 32 Record of disclosures required to-be
maintained ususUythe-Cducationalsgency OI

:1
- jartles Aet forth iii paragraph (a)ottlli&

-iectiOn."
is. -section- 99.33. LImitations on re- tutirn did not have new address for

the parent-öi. éligible-$udent..
Other Cha,lges. Section 99.31 When

prtqr consent for dlsclosurC not required
disclosure. -

Comment. A com!nenterasked for
to Information

Response. -New Sétion 99.34(a) re-"
qulxes' that-eiO1i-EdhcAIona1- agency'or

inéorporstes material which appeared in Ification as whether co
tamed In the education records of &stU 1nsitiition transferring the education

SectIon 9930 Consent- 0/ the proposed dent which is disclosed to a centralized records-Of a etudent)zflake A reasonble
eff6rt to notify parènt oi student ot

-

i-miles
17 SectIon 9932 Record of disclosures personnel bureau could be referred tO

various offices which might wish to C0fl
an elIgible student -Of the-tz'anifer of -

the records Under the revised regula-
-

- -,equired to benaintained. stder a stüdeñt foremployment. -, tion, thu requ1reinent Is met. If the -CotAment. Several- commenters ob- Response. -Sectibn 9933(a)- (proposed agency- or institution iiclud"es-a notice4ed:to tiie râiuliement that an cduca- 99.39) makes it clear that when informs- In -It polIciesand procedures developed-tiopsi agency or thsUtut1oii nahItaln a tion cont med-In the educatIon records. under-Section 99.th$itforwsrdsedu-
recrd of parties who had requested, as of a student is dizcked to an institution cation records to a school, on request,

-
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in which the student seeks or intends to
enroll. The requirement would also be
met if a letter is sent to the last known
address of the-parent or eligible student.
An educational agency or institution
may transfer the records withOut wait-
ing to receive an acknowledgement from
the parent or eligible student that he or
she has received the notification. The
sending school is not required to further
notify a Parent of eligible student in
those cases in which the transfer of the
records is initiated by the parent or eli-
gible student at the sending school,

20. Section 99.35 Disclosure to cer-
tain Federal and State officials for Fed-
eral program purposes.

Comment. A Commenter asked for
clarification regarding whether Federal
:officials, other than those Federal offi-
cials listed in Section 438(b) (3), could
obtain information from the education
records of a student without the writ-
ten consent of a parent of a student or
an eligible student.

Response. Section 438(b) (3) enumer-
ates the purposes for which certain Fed-
eral and State officials who may obtain
information from the education records
of a student without the written consent
of the parent of a student or an eligible
student under Section 438 of the Act and
this part. It does not represent an -at-
tempt at an exhaustive listing of all the
specific authorized representatives of
those officials who might have responsi-
bility for performing thequnctions de-
scribed in 436 (b) (3).

Other changes. Section 99.37 Release
to Federal and State officials of the pro-
posed rules has been renumbered and re-
titled Section 99.35 Disclosure to cer-
tain Federal and State officials- for Fed-
eral program purposes.

21. Section 99.36 Conditions for dis-
closure in health and safety emergen-
cies.

Comment. Two commenters recom-
mended that the regulations specify that
the written consent of a parent of a stu-
dent or an eligible student is not re-
quired for the disclosure of information
from the education records of a student
in a health or safety emergency.

Response. Section 99.31(a) (10) states
that an educational agency or institu-
tion may disclose information from the
education records of a student without
the written consent of a parent of a stu-
dent or an eligible student in a health
or safety emergency, subject to the con-
ditions set forth in section 99.38.

Comment. A commenter stated that
the decision as- to what constitutes
health or safety emergency should be
left to the discretion of an official of an
educational agency or institution.

Response. motion 99.36(a) states that
an educational agency or institution may
.discbase information from tile educa-
tion records of a student in a health or
safety emergency, but ,does not specify
what constitutes a health or safety emer-
gency. Each educational agency or in-
stitution must decide if there is a health
or safety emergency which requires the
disclosure of information from the edu-
cation records of a student without the
written consent of a parent of a student
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or an eligible student. Section 99.36(b)
enumerates the criteria tebe used by an
educational agency or institution in mak-
ing a decision as to whether or not to dis-
close the information without written
consent.

Other Changes. Section 99.35' Release
of information for health or safety emer-
gencies of the proposed rules has been
renumbered and- retitled -section 99.36
Conditions .for disclosure in-health and'
safety emergencies.

22. Section 99.37 Conditions for -dis-
closure of directory in forMation.

Comment. Three commenters -re-
quested clarification regarding what
would satisfy the requirement that--an
educational agency or 'institution give
public notice of the categories of infor-
mation that It has designatedas direc-
tory information. The commenter :sug-
gested that the regulationS specify that
in -the case of an institution of PostSec-
ondary education a notice in2the school
catalog would satisfy the requirement.

Response. NeW section- 99.37(b) states
that an Educational agency or institu-
tion shall "give public notice." The nottial
mains to be used is to be determined
by each educational agency or institu-
tion. An institution of postsecondary
education could, for instance, publish the
required notice .ancl/or an article ex-
plaining it in the student newspaper, sand
make copies of the notice available at
various department and school adminis-
trative offices.

Comment. commenter suggested
that each educational- agency or 'institu-
tion be required. to provide notification
on an annual basis to parents of students
Or eligible students sixty days before the
beginning of the school year as to the
categories of' personally identifiablein-
formation iihich,the educational agency
or institution lied designatedAis direc-
tory inforination.,If 'a parent of a student
or an eligible student wanted to prohibit
the disclosure of any category of infor-
mation, he or she would be required to
inform the educational agency or In-
stitution before or by the start of the
school year.

Response. It was felt that it would be
extremely difficult for an educatiOnal
agency or institution to provide notifi-
cation to parents-sf_students or eligible
students 60 days before the start of the
school year. Many educational agencies
and institutions, particularly institutions
of elementary and secondary educations,
employ a limited number of:individuals
during the school vacation months. In
addition, -many educational agencies and
institutions do not have an accurate list
of students who will be in attendance at
the agency orinstitiition Until the open-
ing day, of school or ,classes.

Comment. Several conniaenters indi-
cated they felt that there should be re-
strictions on the disclosure of directory
information by an educational agency or
institution.

Response. An eduCational agency or
institution which has followed the pro-
cedures set forth under section 99.3,7.maY
discloso directory information to any
member of the public. Nothing in- sec-
tion .438 of the Act or this part would

preclude an educational. agency. or in-
stitution adopting a more restrictive
policy regarding the_diselosure of direC-
toryinformation.

Stritraar E-_--Exioackarina
23. Assurances required -- general,
Comment. Two commenters suggested

that each educational agency or institu-
tion be required to submi copies-of the
policies and pracedtires it has adopted in
order to comply with, section 438 of-the
Act and this part either-hi place of or in
addition.to the required assurance,

Response. Submission of copies of
policies and procedures-adopted by 'edu-
cational- agencies or institutions is :not
considered to 'be- an effective :means of
monitoring compliance with section 43;
of. the Act and-this part, since it is.an
stitUtion's practice which is' of --primary-
importance. However, the policies-and,
procedures fornaidated and adopted by
an educattbnidageney or institution will
be subject' to -review,- by the-office eistab;,..
lished under section. 99,60 as a Part .of
its investigative function.

Comment. A connoenter recommended
that the requirement "'that each --educa
tional agenck or institution submit an'
assurance that it' is in- compliance and
will continue-to comply with section-438
of the Act and: this part he deleted be=
cause it has no statutory basis. '

Response, The requirement that each
educational agency, or institution- submit
an assurance that it is in compliance-luii
been deleted, primarily, to ,avoid- addi-
tional paperwork burdens On the educe=
-tional community. The assurance re-
quirement for subgrants and subcon-
tracts has, likewise, -been deleted.

24. Assuranclsr=conflict with-State 'or
local law.

'Comment: Several commenters ri,Idi-
catedthey felt that theProcedures for a
waiver of the requirementa_of section 438-
ofthe Actrand this part setforth in sec-
tions 99.63(b) and (c) of the propOsed
rules were either unnecessary or hiap=
propriate.

Response. Sections 99.83(b) and (c) of
the proposed rules have been deleted.
The section has been modified to provide ,

that each-educational. agency or histitte-
tion shall inform the office designated to
administer the Act if a State or local
law exists which conflicts with the re-
quirements of Section 438 of the:Act and
this part.

25. Section 99.62 Reports and records,
Comment A commenter recomr..ended

that Section 99.64 be rcmect to specify
the types of records and reports which
are to be maintained by each educational
agency or institution

Response. The intent of section 99.62
(proposed section 99.64) is to ensure that
each educiitiona1 agency or institution
Will provide records or reports, which
may be _required by the office or review
board to carry out their assigned func-
tions, Tile nature of such reports 'and
records must be determined on a case-;
by-case basis.. No change -had been made
inthe regulations.

20. Section 96.63 Complaint proce-
dures.
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Corn t.Severa comnenters recrnn- AiiffoLIrT:$ec. 436, Pub. L.90-247, Title dent: the student's nmC &ddrees tel-iñCnded- that section 99.65(b) of the i' sr amended, 68 8t*t. 571-574 (20, .8.C.
1232g) unless otherwise noted ëphonë number 'AteAnd1ae of )lithposed rules which e &1Ished a 180-day jOr field of study participation In or.:-limitation for the fIling of complaints be Subpart A-G.nsr*I flolally reqggnlzed activities and sports,deIet.edbec*use It was Inappropriate.

Respse Section 9965(b) has been A 1kbiIit of i.' p' teams dates of 6.ttendance degrees andieletd., (a) This part applies to .0 educational wrds
reIved'-taèmost riri,töiComment A conunenter surgested that agencies or Institutions to which funds eductJon agency or institution at-the complaint procedures specify the In- are made available under any 1edera1 tended,by the student and other similarformation which Is to be contained In a (progrin for which the U'S Conunis- Information.complaint.

Respons It was felt that most corn-
s1o1er of- Eduóstidn has adznlnlètrstive
responsibility as specifled by law or

'-'j -

17 1232g(s)5)A))
plaints will contain the minimal 1nfor- delegation of authority pursuant to law] Donire means Permitting acceu
matlon which Is necessary to begin n It j 1230 1232'a,

or the release transfer or other corn:
Investigation of a complaint of an alleged municatlon of education record of the '

violation of sectIon 438 of the Act or this (b) This part doos not apply to an- 8tudeflt or the personally Identifiable In-
part It is the responsibility of the omce educational agency or Institution solely formation contained therein, orally or Inas part of Its Investigative function t because students attending that non- wriUng or by electronic means or bi
ObtaIü additional- Information from the monetary', agency or Institution receive ,any.othermeans to anyparty; -

concerned complainant and educational
agency or Institution No change has been

benefits under one or more of the Fe&
er*1 programs referencedln .rsgr*ph o v.s.c l3iag(b) (1)1

made In the regniations.
-'

(a), of thlk section. U no- funds ,under Educaucew InstItuUon":-ur Heduoa
those proárams are mideiy.Uabl toihe tiozial -1ZiitIUTitioñ'nie*ñsiWEflecflve date. These regulations hll agency or Institution itself. public sagericy oi ins utloU- -be effective on June 17 1976 Cc) For the purposes of tills part, funds which is the recipient of funds unds!,

Dated: June 8 -1976. *111 be considered to- have b me- Y .Fs4eralt r!1C:
available- In. an agency or- Institution 19glCa) Thetermr tars tG-thesgency-DAVID MAXHSW8 when f1nds under one or moreuf the or Institution- recipient ala whole, in-Secretary'pf Health, prms-'r -b- p.Üinphs' ÜdIn 41-Of I-o:'n,.ne (sUCh:-*sEducation and Welfare of bls section (1) Are provided to th $chools or departments In a un1vsrste)

p.rtA-Q.ner.l agency or Institution by grant, contract, *j4htfl r4 be red to refer in one or
subgrant,-or subcontrAt, or (2).are:pro moreof these components separate fromVOl licabllltyof Pz

- vided to students attending- the-agency flC7iOlI1UtUttQfl.
or Institution and the funds maybe paid (10 e-i2(a) (3))994 8tet'rlghis

60.5 Formulation of Institutional policy
to tile agency or Institution by those
students for educational: purpoeee,süch

-'- - -

;"dUca1lon recoeds " (a) means those-
and procethres as under thc- Basic dcationa1 Oppar- records whIch (1) Are directly related

99.6 Annualnoti5cstlon of rights. -tunity OrantsProgxam'.and'theOuar-. tostudnt,and2)are:ma1ntainsdTby. .:t99.7 LimItation on WiiVei. anteed -Student Loan eg an eucati. ges),ybr lnsUtuUcnor', --99.1 FOSS.
IV.-A-1 and P1-B, reupect1vel'if the by-a p.rty acting for the agency or ln-

Iubpast I-Inspection and RevIew ol Education }flgher' Educatlod Act ott' iaes; .-
;-;-

itltutlon. -

-
(b) The term does not Include:

99 11 EIght to Inspect and review education
mended)

(20 C 1262g)
-- -

(1) RecordS. of Instructional, super-
records .8 visory, and adm nlstrativ&i,ersonnal. and9012 L1mistlons on right to Inspect and (dl Except as othe lsqial.cIflcá1ly educational pirsonrel ancillary theretoreview education records at provided this part appliesto educatIon which..poetsecondary level

99.13 L1It4won n destruction of educa- records Of students who are or hsve been (I) Are In the sole possession otttz.
0 rsao In attendancéat the educltlOñal agenOr ,.rnalcer tlei'eof,sñd ,

-
- or -tnstltutloit- which 'üilIntstni 'the rec (Ll Are nOt cWIb1e or rev1sdtoIPSYt IfldfflSM 01 EdIJCItlIfl RicoidS ords. - --any other -lüTdlvIdual. xept - subutr--9L20 luqueet-to amend education recOrds.

20 -
'

tute;'For-the:purpcse of-this deflnitjpn.69.21 EIght to a li.sring.
-- s:"sübstltütë"znesni' an IiidlvIdu1-nhO.99.22 Conduct of the hearIng. 5 99. Purpose. peflorbeñorirybuIs the dulea --.

luapurt O-tscIssur. 01 P'emsnally Id.ntlfl.M. The purpose of this part is-to setfOrth of-the:I1dI!ldUu1 who made the record; -hOrm.tJon Frees EducsIlsn KICSfdS requirements goveivilngthC prosectioz of and do ot.refef to an Indlyidual who
0.30 PrIor conient for disclosure 1Uked. privacy of .parents- ind'students under permanently--succeeds tile maker-ct the
10.51' PrIor consent for disclosure nOt section 438, o( the ',Oeneral Edulcitiol record In or her position.qulr.d.
99.32 Record Of. disclosures required to hO Provl&onsAct u amended. -

- - '
(2) Records of alaw enforcement unit

Of an educatlonu1izen&j or insUtuUOti -milattined.
90.33 ,,Llmltations on redisciosure.
99.34 COnditions for disclosure -to officisIs

(20 T.60. 2*2g)
-

99.3 DefinItions. -

-. - -aie.
i, uwvM*parOw e rtiCo

- of-other schools or school systems. a--gp. - demribedIxipaxaFaph-(a) of-this defini-
-99.35 DIsclosure' to- certain Federal and

- Stat. oMclsls.
,, ,,. --. - , ,,, ,cmean ue tIon -. . .

(SI) Mi alnedsoleiliforlawenforce..-

99.36 Conditionà for disclosure In health or ,..Prov1lons Act, 3'Itl IV of PUb. - -

:nlent purposes, and -. -.safety emergencies.
997 C.)nditionsfor disclosure of directory

as-ariended.
"Atendance"-at an agency or iu- Nociiscioaed to' liadivfdüals other -

thin -law infoa,entOffiOlIs Of the-'Information. tion Inclidea, but1snotJ1mltd to (a) same jurjsd1cuöiz'Proou2ed, 'iiateduëi -, '$uhpa,t E-Enf.rcsm.,t attendance in-j,rson and by correspond-
ence,-and- (b), the period during--which tion .r s-miIntaliuód bythe:.edUcs -. -,,

-I$.60 015cc end review-board.
-99.6l ConSlct with Stats or Ioca1-liw a person is working under a.

ds..
clOsed--to 'the -pe sla.1-bfthe Isv-en,-'-

19.62 BspDrts and rscords.
ILlS Conuplal prO dUr.

program.
"Commissioner' means the U5 Corn- f'ttin -:

3Th Records relatinr to s Individ-69.66 Termination cC funding.
'U

mIsaloier of.Educ*tlon. -

'
- tionii -.-. w o amp oy y an. uca96.66 .'4 rOcedures

9966 NearIng heIrs Pan.! or a Hearing T.LC 1232g)
..

o15oer Dlrectorr Infermatlon" Includes the (A) Are made and-maintaIned in the
- 9967 Initial decision! ilnal deIaIon. foflowlngintonnatlon-reiating tO- a stu-

5__

--

normalCourue of bnsisw;

,

-
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(B) Relate exclusively to the individ-
ua) in that individual's capacity as an
employee, and

(C) Are not available for use for any
other purpose.

(11) This paragraph does not apply
to records relating to an individual in
attendance at the agency or institution
who is employed as a result of his or her
status as a student.

(4) Records relating to an eligible
student which are:

(i) Created or maintained by a physi-
cian, psychiatrist, psychologist, or other
recognized professional or paraprofes-
sional acting in his or her professional or
paraprofessional capacity, or assisting in
that capacity;

(ii) Created, maintained, or used only
in connection with the provision of treat-
ment to the student, and

(111) Not disclosed to anyone other
than individuals providing the treat-
ment; Provided, That the records can be
Personally reviewed by a physician or
other appropriate professional of the
student's choice. For the purpose of this
definition, "treatment" does not include
remedial educational activities or activi-
ties which are part of the program of
instruction at the educational agency or
institution.

(5) Records of an educational agency
or institution which contain only infor-
mation relating to a person after that
Person was no longer a student at the
educational agency or institution. An
example would be information collected
by an educational agency or institution
Pertaining to the accomplishments of its
alumni.
(20 U.S.C. 1232g(a) (4) )

"Eligible student" means a student
who has attained eighteen years of age,
or is attending an institution of post-
secondary education.
(20 U.S.C. 1232g(d))

"Financial Aid", as used in § 99.51(a)
(4), means a payment of fund., provided
to an individual (or a payment in kind
of tangible or intangible property to the
individual) which Is, conditioned on the
individual's attendance at an educational
agency or institution.
(20 U.S.C. 1232g (b) (1) (13))

"Institution of postsecondary educa-
tion" means an institution which pro-
vides education to students beyond the
secondary school level; "secondary
school level" means the educatiorial level
(not beyond grade 12) at which second-
ary education is provided, as deter-
mined under State law. -

(20 U.S.C. 1232g(d))
"Panel" means the body Which will

adjudicate cases under procedures set
forth in §§ 99.65-99.67.

"Parent" includes a parent, a guardian,
or an individual acting as a parent of a
student in the absence of a parent or
guardian. An educational agency or in-
stitution may presume the parent has
the authority to exercise the rights in-
herent in the Act unless the agency or
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institution has been provided with evi-
dence that there is a State law or court
order governing such,matters as divorce,
separation or custody, or a legally
binding instrument which provides to
the contrary.

"Party" means an individual, agency,
institution or organization.
(20 U.S.C. I232g(b) (4) (A))

"Personally identifiable" means that
the data or information ineluacs (a)' the
name of a student, the student's parent,
or other family member, (b) the address
of the student, (c) a personal identifier,
such as the student's social security
number or student number, (d) a list
of personal characteristics which would
make the student's identity easily trace-
able, or (e) other information which
would make the student's identity easily
traceable.
(20 U.S.C. I232g)

"Record" means any inforination or
data recorded in any medium, including,
but not limited to: handwriting, print,
tapes, film, microfilm, and microfiche.

(20 U.S.C. 1232g)

"Secretary" means the Secretary of
the U.S. Department of Health, Educa-
tion, and Welfare.
(20 U.S.C. 1232g)

"Student" (a) includes_ any individual
with respect to whom an educational
agency or institution maintains educa-
tion records.

(b) The term does not include an in-
dividual who has not been in attendance
at an educational agency or institution.
A person who has applied for admission
to, but has never been in attendance at
a component unit of an institution of
postsecondary education (such as the
various colleges or schools which com-
prise a university), even if that indi-
vidual is or has been in attendance-at
another component unit of that Institu-
tion of postsecondary education, is rot
considered to be a student with respect
to the component to which an' applica-
tion for admission has been made.
(20 U.S.C. 1222g(a) (6))

§ 99.4 Student rights.
(a) For the purposes of this part,

whenever a student has attained eight-
een years of age, or is attending an in-
stitution of postsecondary education, the
rights accorded to and the consent re-
quired of the parent of the student shall
thereafter only be accorded to and re-
quired of the eligible student.

(b) The status of an eligible student as
a dependent of his or her parents for the
purposes of § 99.31(a) (8) does not other-
wise affect the rights accorded to and
the consent required of the eligible stu-
dent by paragraph (a) of this section.
(20 U.S.C. 1232g(d))

(c) Section 438 of the Act and the
regulations in this part shall not be con-
strued to preclude educational agencies
or institutions from according tolstu-
dents rights in addition to those ac-
corded to parents of students.

24671

§ 99.5 Formulation of institutional pol-
icy and procedures.

(a) Each educational agency or
tution shall, consistent with the mint-
mum requirements of section 438 of the
Act .and this part, formulate and adopt
a policy of--

(1) Informing parents of students or
eligible students of their rights under
§ 99.6;

(2) Permitting parents of students or
eligible students to inspect and review the
education records of 'the student in ac-
cordance with I 99.11, including at least:,

(1) A statement of the procedure to be
followed by a parent or an eligible stu-
dent who requests to inspect and review-
the education records of the student;

(ii) With an understanding that it may
not deny access to an education record, a
description of the circumstances '1n
'which the agency or institution feels it
has a legitimate cause to deny a-request
for a copy of such records;

(11i) A schedule of fees for copies, and
(iv) A listing of the .types and loca-

tions of education records maintained by
the educational agency or institution
and the titles and addresses of the offi-
cials responsible for those records;

(3) Not disclosing personally identifi-
able information from the education rec-
ords of a student without the priot writ-
ten consent a the parent of the student
or the eligible. student, except as other-
wise permitted by §§ 99.31 and 99.37; the
policy shall include, at least: (1) A state-
ment of whether the educational agency
or institution 'will disclose personally
identifiable information from the educa-
tion records of a student under § 92.31
(a) (1) and, if so, a specification-of the
criteria for determining which parties
are "school officials" and what the edu-
cational agency or institution considers
to be a "legitimate educational interest",
and (ii) a specification of the personally
identifiable information. to be designated
as directory information under § 99.37;

(4) Maintaining the record of disclo-
sures of personally identifiable informa-
tion from the education records of a stu-
dent required to be maintained by § 99.32,
and permitting a parent.or an eligible -
student to inspect that record;

(5) Providing a parent of the student
or an eligible student with an opportu-
-nity to seek the correction of education
records of the student through a request
to amend the records or a hearing under
Subpart C, and permitting the parent
of a student or an eligible student to
place a statement in the education rec-
ords of the student as provided in
1 99.21(c);

(b) The policy required to be adopted
by paragraph (a) of this section shall
be in writing and copies shall be made
available upon request to parents of stu-
dents and to eligible students.
120 U.S.C. 1232g (a) and (I)

§ 99.6 Annual notification of rights.
(a) Each educational agency or in-

stitution shall give parents of students
in attendance or eligible students in at-
tendance at the agency or institution
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§ 99.21 Right to a hearing.
(a$ An educational agency or institu-

tion shall, on request, provide an oppor-
tunity for a hearing in order to challenge
the-content of a student's education rec-
ords to insure that information in the ed-
ucation records of the student is not in-
accurate, misleading or otherwise in vio-
lation of the privacy or other rights of
students. The hearing shall be conducted
in accordance with § 99.22.

(b) If; as a result of the hearing, the
educational agency or institution decides
that the information is inaccurate, mis-
leading or otherwise in violation of the
privacy or other rights of students, it
shall amend the, education records of the
student accordingly and so inform the
parent of the student or the eligible stu-
dent-In writing.

(c) If, as a result of the hearing, the
educational agency or. institution decidet
that the information is not-inaccurate,,
misleading or 'otherwise in violation of
the' privacy or other rights of students,
it shall inform the parent or eligible stu-
dent of the right to place in the educa-
tion records of the student a statement
commenting upon the information in the
education records and/or setting forth
any reasons for disagreeing with the de-
cision of the agency or institution.

(d) Any explanation placed in the ed-
ucation records of the student under par-
agniph (c) of this section shall: -

(1) Be maintained by the educational
agency or institution as part Of the edu-
cation, records of the student as long as
the record or contested portion thereof is
maintained by the agency or institution,
and

(2) If the education records of the stu-
dent or the contested portion thereof is
disclosed by the educational agency or
institution to any party, the explanation
shall also be disclosed to that party.
(20 U.S.C. 1232g(6) (2)1

§ 99.22 Conductor the hearing.
The hearing required to be held by

§ 99.21(a) shall be conducted according
to procedures which shall include at least
the following elements:

-(a)_The,hearing shall be held within a
reasonable period of time after the edu-
cational agency or Institution has re-
ceived the request, and the parent of the
student or the eligible student shall be
given notice of the date, place and time
reasonably in advanc-. of the hearing;

(b) The hearing may be conducted by
any party, including an official of the
educational agency or institution, who
does not have a direct interest in the out-
come of the hearing;

(c) The parent of the student or the
eligible student shall be afforded a full
and fair opportunity to present evidence
relevant to the issues raised under § 99.-
21, and may be assisted or represented by
individuals of his or her choice at .bis or
her own expense, including an attorney;

(d) The educational agency or institu-
tion ahall- make its decision f writing
within a'reasonabk period of time after
the conclusion of the hearing; and

RULES AND REGULATIONS

(e) The decision of the agency or insti-
tution shall be based solely upon the
evidence presented at the hearing and
shall include a summary of the evidence
and the reasons for the decision,
izo U.S.C. 1232g(s) (2)1

Subpart DDisclosure of Personally Iden-
tifiable Information From Education
Records-

'§ 99.30 Prior consent for disclosure- re-
quired.

(a) (1) An educational agency or insti-
tution shall obtain the written consent of
the parent of a student or the eligible
student before disclosing "personally
identifiable information from the educa-
tion records of a student, other than di-
reetory, ,information, except as provided
in § 9931.

(2) Consent is not required under this
section where the disclosure is to- (1)

the parent of a student who is not an
eligible student, or (11)- the student him-
self or herself.

(b) Whenever written consent it re-
quired, an educational- agency; or institu-
tion may presume that the parent of the
student or the eligible student giving
consent has the authority to do so unless
the agency or institution has been pro-
vided with evidence that there Is a le-
gally binding instrument, or a State law
or court order governing such matters as
divorce, separation or custody,, which
Provides to the contrary,

(c) The written consent required by
Paragraph (a) of this section must be
signed and dated by the parent of the
student or the eligible student giving the
consent and shall include: _

(1) A specification of the records to be
disclosed,

(2) The purpose or purposes of the
disclosure,. and

(3) The party or class of parties to
whom the disclosure may be made.

(d) When a disclosure is made pur-
suant to paragraph (a) of this section,
the educational agency or institution
shall, upon requett, provide a copy of
the record which is disclosed to the par-
ent of the strident or the eligible student,
and to the student who is not an eligible
student if so requested by the student's
parents.
izo U.S.C. 1232g(b) (1) and (b) (2) (A)1

§ 99.31 Prior consent for disclosure not
required.

(a) An educational agency or institu-
tion :nay disclose personally identifiable
information from the education records
of a student without the written consent
of the parent of the student or the eligi-
ble student if the disclosure is

(1) To other school officials, includ-
ing teachers, within the educational in-
stitution or local educational agency
who have been determined by the agency
or institution to have legitimate educa-
tional interests;

(2) To officials of another school or
school system in which the student seeks
or intends to enroll, subject to the re-
quirements set forth in § 99.34;
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(3) Subject to the conditions set forth
in I 99.35; 'to authorir.ed representatives
of:

(I) The Comptroller General of the.
United States,

(ill The Secretary,
(iii) The- Commissioner, the Director

of the National Institute of Education,
or the Assistant Secretary for Education,
or

(iv) State educhtionaLauthorities;
(4) In connection with financial aid-

for which a student has applied or which=
a student has received; Provided,-That
personally identifiable information from
the education records of the student may
be disclosed, only as may *beneceisary,
for such purposes

(I) To determine -the eligibility of the
student for financial aid,

(ii) To determine the amount of the
financial` aid;

(iii) To -determine, the conditions
whiCh will be imposed regarding' the fi-
nancial aid, br

(iv) To- enforce The terms or,concli7
tions of the financialaid;

(5) To State and local officials oratil;
thorities to whonvinforniationris,sPeciff-
cally required :0-13e rePorted,or disclosed
piatuanCto-State statiute.'idopted,prior
to November '19; 18.74; `Thin tubPara-
granh applies-Only- to statuteS-441c.h re
quire that specific information
closed to State or local officials4nd does-
not--apply -to statutes -which:periltit but
do not require disclosure. -Nothing-4w
this Paragraph Shall prevent -a- State'
from fiutherliniitingthe number or type
of =State or Idea! officials -to- whom dis-
closure's are made under this subparts=
graph;

(8) To organizations conciunting
studies for, or-on, behalf ol,:educiiticnal`
agencies. or institutions for the purpose
of developing, validating, or Adminis-
tering predictive tests,*- adiriinistering
student aid Prokrains, and improYing,
instruction; Provided, Thaf.the studies
are conducted in-a manner which-
not permit thepersoriaridentification of-
studenti and their parents by individuall
other, than representatives of 'the arial.
nizatiOry and the intonnation will be de-
stroyed when no -lcinger needed" fOr the
purposes for which the study was coW,
ducted; the term "organizations" in-
cludes, but it not limited to; Federal;
State and local `agencies; and, independ-
ent organizations;

CD To accrediting organizations -in
order to carry out their accrediting
functions;

(8) TO 'parents of a dependent stu-
dent, 'as 'defined in' section, 152 of the-
Internal Revenue Code of 1954;

(9) To comply with ajudicialorder or
lawfully Waled subpoena; Provided, That
the educational agency or institution
makes a reasonable effort to notify the
Parent of the student or the eligible stu=
dent of the order or subpoena in advance
of compliance therewith; and

(10) To appropriate parties in a health
or safety emergency subject 'to- the'otin-
dittons set forth in § 99.38.
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(b) This section shall not be construed
to require or preclude disclosure of any
personally identifiable information from
the education records of a student by an
educational agency or institution to the_
parties set forth in paragraph (a) of this
section.
(20 II.S.C. 1232g (b) (I))

§ 99.32 Record of disclosures required
to be maintained,

(a) An educational agency or institu-
tion shall for each request for and each
disclosure of personally Identifiable in-
formation from the education records of
a student, maintain a record kept with
the education records o' the student
which indicates:

(1) The- parties who have requested
or obtained personally identifiable Infor-
mation from the "iucation records of the
student, and

(2) The legitimate interests these par-
ties had in requesting or obtaining the
information.

(b) Paragraph (a) of this section does
not apply to disclosures. to a parent of a
student or an eligible student, disclosures
pursuant to the written consent of a
parent of a student or an eligible student
when the consent is specific with respect
to the party or parties to whoin the dis-
closure is to be made, disclosures to
school officials under § 99.31(a) (1), or to
disclosures of directory information
under § 99.37.

(e) The record of disclosures may be
Inspected;

(I) By the parent of the student or the
eligible student,

"(2) By the school official and his or her
assistants who are responsible for the
custody of the records, and

(3) For the purpose of auditing the
recordkeeping procedures of the educa-
tional agency or institution by the parties
authorized in, and under the conditions
set forth in § 99.31(a) (1) and (3).
(20 U.S.C. 1232g (b) (4) (A) )

§ 99.33 Limitation on redisclosure.
(a) An educational agency or institu-

tion may disclose personally identifiable
1pf.orrnetion from the education records.
of a student only on the condition that
the party to whom the information is
disclosed will not disclose the informa-
tion to any other party without the prior
written consent of the parent of the stu-
dent or the eligible student, except that
the personally identifiable information
which is disclosed to an institution,
agency or organization may be used by
Its, officers, employees and agents, but
only for the purposes for which the dis-
closure was made.

(b) Paragraph (a) of this section does
not preclude an agency or institution
from disOlosing personally identifiable
information under- 1 99.31 with the un-
derstanding that the information will be
redisclosed to other parties under that
section; Provided, That the recordkeep-
ing requirements of 1 99.32 are met with
respect to each of those parties.

(c) An educational agency or institu-
tion shall, except for the disclosure of
directory information under § 99.37, in-
form the party to whom a disclosure is
made of the requirement set forth in
paragraph (a) of this section.
(20 U.S.C. 1232g(b) (4) (B) I

§ 99.34 Conditions for disclosure to of-
ficials of other schools and school
systems.

(a) An educational agency or institu-
tion transferring the education records
of a student pursuant to § 99.31(a) (2)

(1) Make a reasonable attempt to no-
tify the parent of the student or the
eligible student of the transfer of ,the
records at the last known address of the
parent or eligible student, except.

(1) When the transfer of the records
Is initiated by the, parent or eligible stu-
dent at the sending agency or institution,
or

(ii) When the agency or institution
Inc-tudes r. nollet in its policies and pro-

. .. ed under § 99.5 that it
ft.. . anon records on request
to e which a student seeks or
intenas enroll; the agency or institu-
tion does not nave -to provide any fur-
ther notice of lie transfer;

(2) Provide the_parezit of the student
or the eligible student, upon request, with
a copy .c.f the education records which
have been transferred; and

(3) Provide the parent of the student
or the eligible student, upon request,
with an opportunity for a hearing under
Subpart C of this part.

(b) If a student is enrolled In more
than one school, or receives services from
more than one school, the schools may
disclose information from the education
records of the student to each other
without obtaining the written consent of
the parent of the student or the eligible
student; Provided, That the disclosure
meets the requirements of paragraph (a)
of this 'section.
(20 II.S.C. 1232g(b) (1)'(B) I

§ 99.35 Disclosure to certain Federal
and State officials for Federal pro-
gram purposes.

(a) Nothing in section 438 of the Act
or this part shall preclude authoriied
representatives of officials listed in
§ 99.31(a) (3) from having access to
student and other records which may be
necessary in connection with the- audit
and evaluation of Federally supporter
education programs, or in connection
with the enforcement of or compliance
with the Federal legal requirements
which relate to these programs.

(b) Except when the consent of the
parent of a student or an eligible student
has been obtained under' iF 99.30, or
when the collection of personally iden-:
tillable information is specifically au-
thorized by Federal law, any data col-
lected by officials listed in § 99.31(a) (3)
shall be protected in a manner which
will not permit the personal identifica-

tion of students and their parents by
other than those officials, and personally
identifiable data shall be destroyed when
no longer needed for such audit, evalua-
tion, or enforcethent of or compliance
with Federal legal requirements.
(20 1232g(b) (3) j

§ 99.36 'Conditions for disclosure in
health and safety emergenCies,

(a) An educational agency or institu-
tion may disclose--personally identifiable
information from the education.iecords
of a student to appropriate parties In
connection with an emergency if knOwl-
edge of the Infonnation is necessary to
'protect the health or safety of the
student or other individuals. -

(b) The factors to be taken into ac-
count in determining whether personally
identifiable Information from the.edtica-
tion records of a student may be diS-
clesed under this section shall include the
folloWing: .

(1) The seriousness of the threat to
the health. or safety of the .Student or
otrierinditilduals;

(2) The need for the information to
meet the emergency;

(3) Whether -the parties to whom the
information' is` are in a position
to deal with the emergency; and

(4) The extent to which time is of-the
essence in dealing with the emergency.

(c) Paragraph (a) of this section shall
be strictly construed.
(20 U.S.C. 1232g(b) (1) (I) )

5 99.37 Conditions for disclosure of di-
. rectory information.

(a) An educational agency or. institu-
tion may disclose personally identifiable
inforthation from the. education records
°La student who is in attendance at the
institution or agency if that Information
has been designated as directory in-
formation (as defined in § 99.3) iinder
paragraph (0) of this section.

(b) An educational agency or- institu-
tion may disclose directory information
from the education records of an indi-
vidual who is no longer in attendance at
the agency or institution _Without follow-
ing the procedureS-under liaragraph (c)
of this section.

(c) An educational agency-or institu-
tion-which wishes to designate directory
information shall give public notice of
the following:

(1) The categories of personally identi-
fiable information which the institution
has designated as directory information;

(2) The right of the parent of the
student or the eligible student to refuse
to permit the designation of any or-all
of the categories of personally identifi-
able information with respect to that
student as directory information; and

(3) The period of time within which
the parent of the student or the eligible
student must inform the agency or insti-
tution in writing that such personally
identifiable-information is not to be de-
signated as directory information with
respect to-that student:
(20 U.S.C. 1232g(a) (5) (A) and (B) I
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Subpart EEnforcement
§ 99.60 Office and review board.

(a) The Secretary is required to estab-
lish- or designate an office and a review
board under section 438(g) of the Act.
The office will investigate, process, and
review violations, and complaints which
may be filed concerning alleged viola-

tions of the provisions of section 438 of
the Act and the regulations in this..part.
The review board will adjudicate cases
referred to it by the office under the
procedures set forth in §§ 99.65-99.67

(b) The following is the addresi of the
office which has been designated under
paragraph (a) of this section: The
Family Educational Rights and Privacy
Act Office (FERPA), Department of
Health,.Education, and Welfare, 330 In-
dependence Ave. SW., Washington, D.C.
20201.
(20 U.S.C, 1232g(g))

§ 99.61 Conflict with State or local law.

An educational agency or institution
which determines that it cannot-comply
with the requirements of section 438.of
the Act or of this part because -a State
or local law conflicts with the provisions
of section 438 of the Act or the repida-
tions in this part shall so advise the office
designated -under ; 99.60(b) within 45
days of any such determination, giving
the text and legal citation of the con-
flicting law.
(20 U.S.C. 1232g(i))

§ 99.62 Reports and records.
Each educational agency or institution

shall (a) submit reports in the form and
containing such information as -the Of-
fice of the Review Board may require to
carry out their functions under this part,
and (b) keep the records and afford ac-
cess thereto as the Office or the Review.
Board may find necessary to assure .the
correctness of those reports and compli-
ance with the provisions of sections 438
of the Act and this part.
(201.S.C. 1232g(f) and (g))

§ 99.63 Complaint procedure.
(a) Complaints regarding violations of

rights accorded-parents and eligible stu---
dents by section 438 of the Act or the
regulations in this part shall be submit-
ted to the Office in writing.

(b) (1) The Office will notify each com-
plainant and the educational agency or
institution against which the violation
has been alleged, in writing, that the
complaint has been received.

(2) The notification to the agency or
institution under paragraph (b) (1) of
this section shall include the substance
of the alleged. violation and the agency
or institution shall be given an oppor-
tunity to submit a written response.

(c) (1) The Office will investigate all
timely complaints received to determine
whether there has been a failure to com-
ply with the provisions of section 438 of
the Act or the regulations in this part,
and may. permit further written or oral
submissions by both parties.
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(2) Following its investigation the Of-
fice will provide written notification of Its
findings and the basis for such findings,
to the complainant and the agency or
Institution involved.

(3) If the Office finds that there has
been a failure to comply, it will include
in its notification under paragraph (c)
(2) of this section, the specific steps
which must be taken by the agency or
educational; institution to bring the
agency or institution into compliance.
The notification shall also set forth, a
reasonable period of time, given all of the
circumstances of the case, for the agency
or institution to voluntarily comply.

(d) If the educational agency or insti-
tution doei not come into compliance
within the Period of time set under Para-
graph (c) (3) of this section, the matter
will be-referred to the Review Board for
a hearing under §§ 99.64 -99.67, inclugive.

1232g(1))

§ 99.64 Termination of funding.
If the Secretary, after reasonable no-

tice and opportunity for a hearing by the
Review Board, (1) finds that an educa-
ticinal agency or institution his failed'
to comply with -the proviiions of-sectibn
-438 of the Act, or the regulations inthis
part, and (2). determines that compliance
cannot be, secured by voluntary means,
he shall-issue a decision, in writing, that
no funds under any of-,the Federal pro-
grams referenced in § 99.1(a) shall be
Made available to that educational
`agency or institution (or, at the- Secre-
tary's discretion, to the unit of the edu-
cational agency or institution- affected
by the failure to comply) until there is
no longer any such failure to comply.
(20 U.S.C. 1232,g(f))

§ 99.65 Hearing procedures,
(a) Panels. The Chairman of the Re-

view Board shall designate Hearing
Panels to conduct one or more hearings
under § 99.64. Each Panel shall consist
of not less- than three -members of the
Review Board. The Revtew Board- may,
at its discretion, sit for anY hearing or
class ,Of hearings. The Chairnian of the
Review Board shall designate himself or
any other member of a Panel to serve as
Chairman.

(b) Procedural rules. (1) With respect
to hearings involving, in the opinion of
the Panel, no dispute as to a material
fact the resolution of which would be
materially assisted by oral testimony, the
Panel shall take appropriate steps to af-
ford to each party to the proceeding an
oppdrtunity for presenting his case at
the option of the Panel, (i) in whole or in
part in:writing or (ii) in an informal
conference before the Panel which shall
afford each party: (A) Sufficient notice
of the issues to be considered (where
such notice has not previously been af-
forded); and (B) an opportunity to be
represented by counsel.

(2) With respect to hearings involving
a dispute as to a material fact the reso-
lution of which would be materially
assisted by oral testimony, the Panel shall

afford each party an opportunity, which
shall include,- in addition to provisions
reqiiired by subparagraph (1) (ii) of this
-paragraph, provisions designed to assure
to each party the following:

(i) An opportunity for a record of the
proceedings;

(ii) An opportunity to present wit-
nesses on the party's behalf; and

(iii) An opportunity to cross-examine -

other witnesses either orally or through,
written interrogatories.
(20 II.S.C. 1:'32g(g))
599.66 Marino before Panel or a Rear-

ing Officer.
A hearing pursuant to I 99.65(b) (2)'

shall beeonducted, as determined by the
Panel bhairnian, either, before the Panel'
or &hearing officer. The 'hearing officer
may be tit) one of the members of the
Panel or (b) a nonmember who is 8,1*

pointed- as a-hearing examiner under 5
U.S.C.,3105.
(20 U.S.C. 1232g(g))

§ 99.67 Initial decision; final decision.

(a) Panekshall prePare an initial
Written- decision, which shill include

-findings -Or fact" and conelusions based-
thereon. When- a hearing is i--conducted
before a hearing offider.ilone, the heir=
ing officer-shall separately find and state
the facts-and conclusions'Which shall be
incorporated-in the initial' decision pre
pared by the Panel.

(b) Copies of the initial-decition shall
be mailed promptly by the Panel to each
party (or to the party's counsel), and to
the Secretary- with a notice affording
the party, an opportunity to submit
written comments 'thereon to the Sec-
retary within a specified reasonable
time.

(c) The initial decision of the Panel, _

transmitted to the Secretary shall -be-
come the final decision of the Secretary,
unless, within 25 days after the expira-
tion of the time for receipt of written -
comments,' the Secretary advises the
Review Board- -in writing Of his detert-
minationtó review the decision.'

(d) In any case in which the Secle-
tary modifies or reverses the initial de-
cision of the Panel, he-shall accompany
that action with a written statement of
the ground lor the modification or- re-
vvrsal, which shall promptly be filed with
the Riview Board.

(e) Review of any initial decision by
the Secretary shall be based upon the
decision, the written record, if any, of
the Panel's proceedings,Nand written
comments or oral arguments by the par-
ties, or by their solinsel, to the proceed-
ings.

(f) No. decision under this section
shall become final until it is served upon
the educational agency or institution in-
volved or its attorney.
(20 U.S.C. 1232g(g))
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