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Title 45-—Public Welfare

SUBTITLE A—DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE, GENERAL
ADMINISTRATION

PART 99—PRIVACY RIGHTS OF
PARENTS AND STUDENTS
Final Rule on Education Records

Notlce of proposed rulemaking was
published in the FepemaL RecISTER 01
January 6, 1975 at 40 FR 1208 setting

forth the requirements to be met-by an-

educational agency or institution to pro-

‘tect the privacy of parents and students

under section 438 of the Géneral Edtica-
tion Prvisions Act, as amended (added
by section 513 of Pub. L. 93-380 and
amended by section 2 of Pub. L. 93-568) .

Three hundred and twenty-one letters
of comment were received during the 60-
day public comment period which closed
on March 7; 1975. All- comments were
given consideration during the revision
of the regulations, the first segment of
which was published in final form on
‘March 2,.1976 at 41 FR 9026. This docu-
ment supersedes the previously published
firial regulation. The revoked regulation
has been incorporafed for republication
at subparts A (Sections:99.2 and .3), C
(Sections 99.21-23); and D (Sections
99.31 and .36) of this document in order
to provide the public with a.single docu-~
ment -containing all regulatory provi-
slons pertaining to the Family Educa-
tional Rights and Privacy Act.

White the Department unquestionably
supports the purrose of the law—to pro-

vide greater privacy safeguards to

parents and students through’ the appli~
cation -of fair information practice—
during the course of developing this final
regulation it became evident that trans-
lating this intent into practice might

-create a number of problems. For oir

Y

part, there was a conscious effort to
mitigate any disclocating effects which
the regulation might have and, at the
same time, remain consistent with the
statute.

‘We belleve that some working experi-
ence with this- regulatxon will be help-
ful to the Department in determining

whether there is a need to modify this-

regilation or whether a recommenda-
tion for legislative change may be either
necessary or appropriate.

As a result; the regulation is being is«
sued. in final ‘form, effective upon pub-
lication, with the commitment that com-
ments on the-regulation and its vpera-

" tion, including its effect on the- day-to-

day activities of educational agenciés and
Institutions -during the 1976~77 school
year, will’ be formally invited for a

ninety-day period commeneing July 1,
1977, 'These. comments will be used in
evaluating this regulation and will'.be
shared with tha Congress, as may be

‘necessary, in order to improve the effects
and effectiveness of the regulation and.

the statute upon which it is based.

In addition to welcoming comments on
the substance of these regulations, the
Department vill also solici; public com-
ment regardirig the most appropriate
means of enforcing the provisions of the

x
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Act. Regarding the means of enforcement~ sbyithe: US. Comnmissioner of -Education.

avallable to the-Department, while edu=

-cational agencies and institutions are ac-

countable for Federal funds they receive:
and must act in conformity with Federal.-
law, the practiceof using the expenditure”
of Federal funds as leverage may not be"
the most effective way to accomplish the.
objectives of this statute, We would be
interested 'in your views-as to whether
other more appropriate means of en-
forcement than institutional funds cutoft
are or should be available,

ANALYSIS OF EARLIER COMMENTS

A summary of the major.comments re--
ceilved follows In order-of the sections
numbered as in the final regulations.
Each summary of comments-is’ followed

‘by d response which indicates whether or

not a change has been made in the regus.
lations. Technical-changes, such as:the
renumbering of sections, are listéd urider
other changes at the end of each section
or subpart.

"SUBPART A—GENERAL b

1. Section.99.1 Applicability of part
Comment. A commenter suggested.
that the determination as to whether or
not an educational agency or.institution
would be required to comply with section
438 of ‘the. Act.and this part should be

"based on the actual receipt of funds and

not on whether funds have béen made :
available under an applicable program.

Response. Sections 438 (a) (1) (A), (a)
(25, (b) (1), and (b)(2) state that “No.
funds shall be made. available under any
applicable program to any educational
agency or institution, *_* **; there-~
fore, no change has becn made in the reg-
ulations However, the term “available”
should be read in this context as referring'
to-funds which have been-obligated by
the U.S. Commiissioner of Education:

Comment. Several commenters .indi-
cated that it would-be hélpful to-have. &
list of Federal programs administered by
the U.S. Commissioner of Education. Oné
commenter suggested that the list of pro=
grams be published as a part of the reg-
ulations,

Response. It was determined that it
would not be feacible to publish a list of
Federal programs administered by the
Commissioner as a part of the regulations
bece use any such list would. be subject

to change .and tends to become out-of~

date soon after it Is published.

A 1ist of programs administered by.the
Commissioner as of March 1975 was pub-
lished at 40 FR 10503-5 (March 6, 1975)
and is available as a reprint from t.he Su-
perintendent of Documents, Government
Printing.OfMce, Washington D.C. 20402;

Comment, Several commenters indi-
cated they felt, that 1f an educational
agency or institution or students in at-
tendance at the educational agency or
institution received funds under any
Federal program, the agency or institu-
tion should .be required to comply with
section 438 of the Act and this part.

Response. The statutory language lim-
its coverage to educational agencies. and
institutions t6 which funds are made
avallable under programs administered
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“Section 438 was an amernidment to Part C
“of the" ‘General Education Provisions Act,
~.as amended.-Section 421 of.Part C states
-that: - J
i The provulons of this part shall apply to
sny,prognm for which the COmmlssloner
-has adininistrative responstbility, as specified
~13y ltvror by. delegation of suthority pursu-
" ant fo. la
Jm addition. the Joint Statement in-Ex-

-planation of- ‘Buckley/Pell’ Amendment’

(Conyreuional*Record at-S..21488; daily

i edition December 13; 1974) stated in

vart:

A

e E- 2y exp!lcr"ly 1imiting the-definition.

to- thou “thstitutions participating In appli-
-cable: programs, the, amendment inakes -it
_clear=-that the ‘Fam!ly Educational’ Rights
“and Privacy Actmpp -es only to Ofice of Edu-
¢ation “programs-and .those programs dele-
_&ated to-the Commissioner of- Education for
‘sdministration * * there. has:been .some
question: as 10 whether the sniendment’s
+ provisions should .be “applied” to-6ther -HEW

' Aeducatlon-related progranis such ss Head-

/start . of -the educationsal research programs
“of thé-National. Institute- of ‘Education. As
rewﬂtten, the -lim!ted nature of the -Act’s
coverage ‘should Be clear.

COmment A commenter asked if anu
edcational agency -or institution-would
‘be:: 1equlred ‘to-comply with Section 438
of the:Act and this part if students in
attendance at -the agency or institution
received -funds. undex an: applicable pro-
gram admlnistered by the Commissioner,
such as t.he Basic Educational Opportu-
‘nity Grant program, the Direct Student
‘Loan program or the Supplemental Edu-
eational Opportunity Grant program.

Response. Section' 9971, as .revised,
makes. it- clear t.hat Section 438 applies
£0°an:agency-or institution which either
receives-funds directly from the Office.of
< Education,-or which has students In at-
tendance who receive funds from the Of-
fice of ‘Education, For example, Section
438 would .apply to an'agency or institu-
tion which receives- funds under the Col-
Iege Work-Study program, the Supple-
mental"Opportunity Grafits program, or
the National Direct ‘Student Loan pro-
.gram, or ‘which has students who receive
funds-tinder the ‘Basic. Educational Op-
portunity Grant program or thé guaran-
-teed st tudent Loan program.

2; Bection 99.3 Deftnitions.

Cmnment Several-comménters asked
for. clarification as to whether directory.
mfdrmation included only the énumer-
stéd iformation,-or if additional infor-
mation c?u.ld be dwignated as directory
informat

Response, The deﬂn.t!on of directory
informatfon has been modified to con-
form with-the statutory- definition; that
is, t.hat {t “Includes” the enumerated -
formation. For guidance as to what fur-
ther-inférmation -could be ihcluded, the
phrase “* * * and other similar infor-
mation” has been added to the definition.

Commedt. Several commenters recom-
mended that thé definition of education
records be changed The single suggestion
-most orten made was that the term
“$chool fecords” be used in place of “edu-
cation records,” and that school records

a4
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and non-school records ke defined by
their origin.

Response. Section 438(a) (4) (A) de-
fines education records as *** * * those
records, files, documents, and other ma-
terials which * * * contain information
directly related to a student; and * * hd
are maintained by an educational agency
or institution, or by a person acting for
such agency or institution.” Section 438
(a) (4) (B) (D through (iv) list those
records which are not considered to
be education records if conditions are
adhered to by an educational agency
or institution in the maintenance of
the records. The statute does not pro-
vide for a differentiation between
records maintained by an educational
agency or institution based on the origin
of those records. A

Comment, Several commenfers asked
for clarification regarding what was
meant by “institutional” in the definition
of education records at section 438(a) (4)
B) D).

Response, The word “institutional” ap-
peared incorrectly ip the copy of section
438 of the Act reprinted as a part of the
proposed rules. The correct word was “in-
structional”. The phrasé at section 438
(a) (4) (B) ) should have stated “* * *
records of instructional, supervisory, and
administrative personnel and educa-
tional personnel ancillary thereto. * * *

Comment. Several commenters asked
that the term “substitute” used in the
definition of education records be de-
fined. -
Response. The term “substitute” in the
definition of education records has been
defined as “* * * an individual who per-
forms on a temporary basis the duties of
the individual who maxtle the record, and
dons not refer to an individual who
permanently succeeds the maker of the
record in his or her position.”

Comment. Several commenters asked
for clarification as to what was meant by
“same jurisdiction” in the definition of
education records at section 438(a) (4)
(B) (D).

Response. Since the meaning may vary
under applicable State law and factual
situation, .no attempt has been made to
define by regulation the termm ‘same
jurisdiction.”

Comment. Several commenters asked
that the term “financial aid” be defined
in the regulations.

Response. A definition of *finuncial
aid” has been included. The definition
states “a payment of furds provided to
an individual (or a payment in kind of
tangible or intangible property to the in-
dividual) which is conditioned on the
individual’s atterdance at an eduvcational
agency or .institution.”

Comment. Several commenters asked
for clarification regarding who could ex-
ercise parental rights and responsibilities
on behaif of a student. Particular con-
cern was expressed about whether a fos-
ter parent or other individual could act
on behalf of a student.

Resronse. The definition of “parent”
has been modified to include, in some in-
ctances, an individual who may not be
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‘the legal guardian of a student. The defi-
nition as revised states * ‘Parent’ includes
a parent, a guardian, or an individual
acting as a parent in the absence of a
parent or guardian.” An educational
agency or institution may presume the
parent has the authority to exercise the
rights inherent in the Act unless the
agency or institution has been provided
with evidence that a State law, a court
decree, or a legally binding jnstrument
provides to the contrary.

Comment. A commenter suggested
that an exception to the definition of
veducation records” be added for non-
academic records kept by seminaries.
The commenter indicated that seminar-
fes and schools or departments of divin-
ity or theology which arepartof 8 college

24663

functions are explained under Subpart
E—Enforcement. -
The definition of “panel” has_ been
modified in order to avoid any confusion
between a panel and the review board: A
panel is a subunit of the review board
designated to conduct a hearing.
3. Section 99.4 Student rights.
Comment. Several commenters indi-
cated they felt that parents had a right
to recelve Information pertaining tc
their son or daughter, particularly grade
reports, even if their son or daughter
was eighteen vears of age and attending
an institution of postsecondary educa-
tion, since in many cases the parents
were paying for the postsecondary- edu-
cation of their son or daughter.
Response. Section 438(d) states that:

or university may maintain records on- =, ., oy v s student has sttiined

candidates for the priesthood or minis-
try, rabbinite, or religlous orders. These
records contain information on the spir-
itual and psychological development of
stch persons, and pertain to their suita-
bility for the ministry, rabbinate or re-
ligious order, rather thanto their educa-
tional performance. The commenter ar-
gued that the requirements of the Act
should not apply to such records. Addi-~
tionally, the commenter stated that the
regulations should “ezclude the applica-
tion of the law when grants to the uni-
versity comlex do not aid the seminary.”

Response. As is made clear in the def-
initions cf *“education records”, “stu-
dent”, and “educational agency or insti~
tution” contained in the Act, section 438
applies generally to all records directly
relating to a student which are main-
tained by any part of an educational
agency or institution which receives
funds from programs for which the Com-
missioner has administrative responsi-
bility. However, whether section 438
covers, the type of record described by
the commenter, or applies to the record-
keeping policies of schools of divinity or
theology which are part of an educa-
tional institution, may involve complex
constitutional questfons and interpreta-
tions of Supreme Court decisions. For
this reason, such issues will be considered
closely on a case-by-case basis as they
arise, but will not at this time be ad-
dressed by regulation.

Comment. Several commenters asked
if the definition of a student was in-
tended to include or exclude certain in-
dividuals, such as former students.

Response. A new definitfon of student
is provided which adopts much of the
language used in section 438(a) (6). The
definition statcs “‘Student’ * * -* in-
cludes any individual with respect to
whoii’an educational agency or institu-
tion maintains education records.”

. Other Changes. A definition has been
added for “disclosure.” The terms ‘“ac-
cess” and “release” previously used to
distinguish between disclosure to &
parent or student and disclosure {0 a
third party, respectively, generated con-
fusion easily- avoided by the use of the
new single term to cover both situations.
The definition of “office and review

board” has been dcleted because the
~ .

eighteen years of age, or is attending an In-
stitution of .postsecondary education the
permission- or consent required of and the
rights accorded to “the parents of the stu-
dents shall thereafter only be required of‘arid
accorded-to the-student. (Emphasis add:d.)

Since this is @ right provided by statute
no change has been made in the regula-
tions. An institution of postsecondary.
education 1is-permitted by section 438.of
the Act.and this part:to-disclosé infor-
mation pertaining to an eligible student
to the parents of the eligible student
with the prior written consent of the

eligible student or without the prior writ-
ten consent of the eligible student if that
student is a dependent as defined under
section 152 of the Internal Revenue
Code of 1954. ) ,

Comment. Three commenters Suggest-
ed that there was an apparent conflict
between sections 99.4(a) and 99.30(h)
of tae proposed rules (89.38(h)-has been
renumbered section 99.31(a)(8)) and
asked for.clarification.

Responge.. A new section -99.4(b) has
been added to provide clarification and
section 99.4(b) of the proposed rules has
been redesignated section 99.4(c). Sec-
tion 99.31(a) (8) permits, but does not re-~
guire, an institution of postsecondary.ed-
ucation to disclose information contained
in the education records of an eligible
student to the parents of the eligible
student if’ that ellgible student is a de-
pendent-as defined under 'section 152 of
the Internal Revenue Code of 1954, Sec-
tion 99.4(b) states that the status of an
eligible student as a dependent of -his or
her parents for purposes of ‘section 98.31
(a) (8) does not otherwise affect his or
her rights under section 438 of the Act
and this part.

4..Section 99.5 Formulation of insti-

tutional policy and procédures. .

Comment. Several -commenters Indi-
cated they felt that the notice require~
ment undér section 99.5-of the proposed
rules was too burdensome. The commen-
ters, in most cages, did not object to the
requirement that notice be provided to
parents of students or eligible students, '
but they did object to the -effect of |
the inclusion of certain items in the no- |




tice-under §ection 99, 8{b) on the size of:
the document,
Respomc. The amount of lnformation

- -fequired to- be-given to parents of stu-

dents. ahd ellgible students for .annual

Totification .purposes_under section 99.5.

of ‘the proposed rulés has been reduced:

A new.section 99. 6 Annual notification

gf <rights has been added to the regula-
ions,

Comment. A commenter: stated that a
‘basic requirement .of the. reguiations
should be that: each.educational agency
or institution -adopt a policy which .is
consistent with the requirements of sec-
tiof '4387of ‘the Act and’this part. The
commienter poinfed out that sections 438
(2) (1) (A), (b)(1) gnd (b)(2) contain

explicit reférenices t¢ an. educational

agency -or -institution :being required -to-
adcpt policies,-and that-sections 438 -(a)
(2); (a) (5) (B),(b) (4) (A),.and (e) con-
tain implicit- referencerto the need for
an educational agency or institution to
adopt policies.

Response. New section’ 99.5- Formula-
tion of Inshtutional poli‘y. and _proce-
dures requirés that es'n educational
agency or institution formulate and
-adopt a policy consistent:with: the min-
imum réquirements of. section 438-of the
Act and this part. The policy is to-be in
writing,- and coples are to be made avail-
able uponrrequest-to parents of.students
or.eligible students.

Comment. Several commenters indi-
cated that'the requirement under section
99.5(c) of the proposed-rules that an
educational agency or.institution provide
the required notiﬁcntlon in the language

of the parents of a student or an eljgible-

student was, in many cases, - :inappropr i-
ate. Institutions of. postsecondary educa-
tion pointed out that since  proficiency in
the English langusage Is.a conditien for
admission to.postsecondary ingtitutions
in ilie' United States the requirement.te
provide notification t¢ an eligible stu-
-dent in his or her- language made little
or no.sense,

Response. The requiremﬂnt in.section
"-99.5(c) .of -the oroposed- rules-nas.been

. odifed. New section $9.8(L) requiires

that each.-agency or- ingtitution. of ele~
-mentary and-secondary eu:- cation, when
developing'a policy of.informing parents
of students of their rights; provide for
‘the néed to: effectively ‘notify parents
identified as having a primary or home
“tlanguage othér than English. Thé re-
quirement that -an Institution of post-
-secotidary education provide notiﬂcation
in the langiage of the eligible -student
has'beenr deleted from-the regulations.
Commnient. Several commenters indi-

cated they felt that the requiremerits in’

sectfon '92,5(b) of the proposed rulez
were eXcessive Theé- commenters were
particularly concerned about the tre-
quirement: ‘that an educational iagency or
institution publish the name of the offi-
clal-who has been designated as réspon-
sible for-each.type of- education:- record
They pointed- out. that; the name. was
likeiy to change because different. indi-
viduals would be appointed over a period
of tlme The' commenters also-expressed

{

}
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concern-about attempting to list the per=
sons who. would have access 1o erlucation
records. They stated that'it would be dif-
ficult, in advance, to-: :8pecify all- of -the
individuals who might.have a need for
access-to education: records

Response. The requirement in- séction
99.5¢(b) of the vroposed: rules regarding
‘the. official. Who has been designated*by
the educational agency-or -institutic.y 2¢
reeponsible 10r each- type of rezord. has
‘Beent modified. New. sectivn: '99.5(8).(2)
(iv)' requires. that. the poli iy adopted:by
an educational agency or- institution of
informing- parents of sturlents or: eligible
students. of. the: types of ‘education “rec=
ords- maintained:-by -the. agency oF:inst{=
-tution s ity the-title- and address.of
the individual -who- has-been designated

-as rmponsible for _gach type of Jecord
The requiremeit.-to specify the. nane of
the individual has been | ‘deleted froin- the
regulations.

The requirenient.in s;e"tion 99. 5(h) of’
the proposed rules- -regarding the Ji.stlng
of .persons who have access-to education
records has.-been- deleted ‘from ‘the regu~
lations. New-section 99.5(a) (3) requires.
that the policy adopted by an- educas
tional agency or Institution Includes &
speciﬁcation of the criteria that -the
agency or-institution wiil use for deter=
-mining which .parties are “school of=

ficiels” and what is considered- to-be; a. ;

“legitimate educational interest.”

5. Bectlon 99.8 Annual notzﬂcation of
rights and policy.

Comment. Sevoral-commenters nsked
for clariilcaticn regarding. the. means-£o.
be used by an educational agency or- AN
stitution-to Prcvide: the notification. re=
qitired by-section-99.5(s): of the proposed
rules, The ‘specific-question most often
asked was-whether notification-must be
provided on an individual. basu to
parénts of students .or to- eligible- stii-
dents, or’ whether the notification could
‘be published in a student handbook,
school eatalog, or stirdent, newspaper, or
posted on.bulletin.boards-at- the. school.
Two .commenters indicated -that it was
unclear as to whether: notification -was
to'be proyided to former students s well
as -to. students: -currently in. sttendance
at an educational agéncy or institution.

Response. Neiw section®99.8 states that
the -annual notification of rights and
policy shall-be “* * * by such means: 3
are. reasonahly likely to iniform parerits
or eligible students, * * *” The:deternit-
nation as to the actual ieans ‘t0.be uséd
1s to made by each ediicational ageticy or

Anstitution: :Some agencles and’ institu- .

tions: may decide t6 provlde\notiﬂcation
.on a1 _individual -basis; othiers-may- de-
cide to publish the notlﬂcetion in &
student - handbook school ‘catslog, “or:
student- newapaper, or to post At on bul=
lelinhoards at the school. It was Telt. that
the regulations should ‘specify” ‘the eris
teria to be used in- selecting, & means of’.
notification, but not. the*a.ctual me;n.s or
notiﬁcation nce the means may Vary
from agency  agency aind lnstitution to
institution In addition, new, sectiop 99 6

states that the notification is to'be pro=,, Health,

vided: to pa‘ents of students in attend-

-
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ance or. to elisible students in attendance
at an educational -Rgency or institution'
therefore, makinz 1 clear-that:the noti-,
faation: of<rights and: pollcy need-not be
-provided .to ) ‘former students or their
pnrents ‘
Comment Séveral commenteis ‘indi-
cated they . féit- that the: :requirement for
an. educational Bgency’ or- institution to
gEivide” notlncation -on -an anr.ual.basis,
was excessiye. One commenter sugcested
that. notiﬂcation should be provided: on
a-orie-time‘basls at‘the time- that a-stu-
denit’ enrolled-in, theé- educa.tional sgencz
or msituﬂon . -
fResponse Jhwas determined -that the:
-requirement’for an- educational . ugency
or :institution-to. provide - notification on:
an angpual: busis was. not.excessive. Edu-
cational-Agencies- and: institutions-gen-
erally- izsue.of distribute studext hand-
books: or- school: catsln'u st\the first of
each school yedr. The. notlﬁcarion could.
dn; many Instahces, be' & part of:d hand--
‘book " .or ‘catalog; Institutions: of .ele-
mentary - and«gecondsry education’ often
send ‘letters’or distribute. : ‘billetins to
‘parents of students at:the.start: of: ‘each:
school year in‘order:to inform them-of
the school's policies ‘Thé hotification-
-Gould;.in’ these instances, be includéd in
the-letters.or bulletins It ‘was felt that
notificatior on.a-opg-time.basis &t -the

cational' agency - or lnsii ution Was 1ot -
sufﬂcient to inform - parents of students
-or -eligible -students- of’ thelr rights, No-
ychunse ‘has. been -made: ln the requiré-
.ment.

comment Several commenters stated
they felt that the requirexnent under sec=
tion 99.5(b) (1) ‘of :the- proposed: rules: to. -
provide- notification ‘to parents-of stu-_
dents.or to-eligible: students as -to the”
types -of- e&untion records maintained
Dby the:ediicational ‘sgehcy, or institution
yas excessivein that it was not-specifi
cally required by section 438 of ‘the-Act.

Resnonse. ‘New, “section-99.6(a)- .,tates
that-each: educationul agency shall pro=
vide notification:to -parents of students,
or eligible students”which is ressonably
likely t6 inform thém:of.their- -rightsin-
der the Act and this -patt, As Was prévi-
ously’ stated: in. che commient section
which-followed -seclion’ 99.5 of -the pro-
posed rules, it wks'determined that it was-
essntinl to.zequire that each ediicational
agency or jnstitution’ identity the tybes of
-éducation records’ maintained by it,. so0.
taat- parents of ‘students or.eligible stit-
-dent wotld be.able:to- decide* which. edu-
cation records they wistied to inspect and
revieW. ‘A similar, but . less: ‘byrdensom
listing of ‘the (nformation required by
section 99.5(b) (1).- of :the:proposed rules
i Yoqiired Under new: section:99.5(a) (2)
vy to be included inthe policy and pro-
scedures. “of the educational agency or
rinstitution

‘comtient:-A commenter recommended
that esch educational agency or institu-
tion he requlred to inform barents of sti-
dents or ellgibie students of the right.to
Ale a'complaint with t.he Depertment of
Education, a and;Welfare concern-
ingqa.n alleged failure by- the agency or
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institution to comply with section 438 of
the Act and this part.

Response. The right to file a complaint
with the Department of Health, Educa-
tion, and Welfare concerning an alleged
failure by an educational agency or in-
stitution to comply with section 438 of
the Act Is one of the rights which parents
of students or eligible students must be
informed of under section 438¢e).

6. Section 99.7 Limitation on waivers.

Comment. A commenter asked for clar-
ification regarding whether or not an el-
igible student was permitted to waive the
right to inspect and review information,
other than confidential letters and state-
ments of recommendation, contained in
his or her education records.

Response. Section 438(a) (1) (C) states
that “A student or person applying for
admission may walive his right of access
to confidential statements described in
clause (i) of subparagraph (B). * * *”
The confidential recommendations de-
scribed In section 438(a) (1) (B) (1ii) are
of three types “* * * respecting admis-
sion to any educational agency or insti-
tution * * * respecting an application
for employment, and * * * respecting
the receipt of an honor or honorary
recognition.” The Joint Statement in Ex~
planation of Buckley/Pell Amendment
(Congressional Record, at S. 21489, daily
edition, -December 13, 1974) states in
part, “And students may walive their
right of access to confidential recom-
mendations in three areas—admissions,
job placement, and’ receipt of awar el
The statutory language, in light of the
joint statement, would not preclude an
eligible student from walving his or her
right to inspect and review; however, an
educational agency or Institution may
not require that any right eccorded by
the Act be waived.

Comment. Several commenters asked
if there was any limit.on the period of
time which a waiver could be considered
to be in effect, and if a8 waiver provided
by an eligible student could be revoked
by that student at ¢ later time.

Response. Nothing in section 438 of
the Act. or this part sets any limit on
the period of time that a waiver shall be
considered to be in effect. An eligible stu-~
dent may waive his or her right to in-
spect and review # ~onfidential letter or
statement of recommendation provided
by a specific individual, or confidential
letters and statements of recommenda-
tion provided for a specific purpose. The
waiver will be considered to be in effect
25 long as the letters or statements of
recommendation are malz.wained in the
edncation records of ihe student. If an
eligible student walves his or her right
to inspect and revie:y a specific class of
letters and sitatements of recommenda-
tion, such as recommendations respect-
ing employment, and later decides to re-
voke that walver, the student would be
able to inspect only those letters and
stalements of recommendetion respect-
ing employment whick “vere placed in his

-or her education records after the date

that the welver was revoked.
Comment. A commenter asked what
would happen if an eligible student had

RULES AND REGULATIONS

waived his or her right {o inspect and re-
view confidential letters and statements
of recommendation provided for a-spe-
cific purpose if these letters and state-
ments were subsequently used for a dif-
ferent purpose.

Response. Section 438(a) (1) (C) states
that “* * * [a] walver shall apply only
if * * * such recommendations are used
solely- for the purpose for which they
were specifically intended.” If an eligible
student has waived his or her right to in-
spect and review confidential letters and
statements of recommendation provided
for a specific purpose, and these letters
and statements of recommendation are
subsequently used for a different purpose,

the.walver would be considered void, and-

the eligible student would have the right
to inspect and review the letters tand
stetements of recommendation.

Other Changes. Section 99.6-of the
proposed rules has been renumbered sec-
tion 99.7.

7. Section 99.8 Fees.

Comment. Several commenters asked
if an educational agency or Institution
could charge a fee for copies of education
records.

Response. New section 99.8 states that
an educational agency or institution
may charge a reasonable fee for copies
of education records which are made for
parents of students, students, or eligible
students. -

SUBPART B—INSPECTION AND REVIEW OF
EDUCATION RECORDS

8. Section 99.11 Right. to inspect and
review education records.

Comment. A commenter suggested
that language be added to section 99.11
stating that when parents are separated
or divorced and one parent has Leen
given custody of their child by agree-

ment or a court order that both natural

parents will have the right to inspect and
review the education records of their
child.

Response. Nothing.in section 438 of the
Act and this part Is intended to effect the
status of an agreement or court-order
under applicable State law regarding the
custody of a child, or the exercise of
rights on behalf of a child by separated
or divorced parents. Paragraph (c) has
been added to clarify this position.

Comment. A coramenter recommended
that the regulations state that an offi-
cial of an educational agency or institu-
tion has a right to be present whenever
the parent of a student or an eligible
student inspects and reviews the educa~
tion records of the-student.

Response. The determination as to
whether -or not an official of the educa~
tional agency or institution will be pres-
ent whenever the parent of a student
or an eligible student inspects and re-
views the education records of the
student has been left up to each educa-
tional agency or institution. Nothing in
section 438 of the Act or this part would
preciude an educational agency or in-
stitution from adopting a policy whica
would require the presence of an official
during the inspection and review of edu-
cation records, if that policy would not
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operate to effectively prevent the exercise
of rights by the parent or student.
Other Changes. New section 99.11 in-
corporates requirements from sections
99.13 and 99.15 of the proposed rules.

The requirement that an educational:

agency or institution comply with a re-
quest to- inspect and review education
records within a reasonable period of
time, but In no case more than forty-five
days after the request hias been made has
been incorporated-into section 99.11(a).
Section 99.13 ¢¢) and (d) of the pro-
posed rules have been incorporated as
sections 99.11(b) (1) and-(2) of the reg-
ulations, This change was made in order
to consolidate provisions pertaining to
the right to inspect and review education
records in one section, ’

o. Section 99.12 Limftations on right.

to inspect and review education records.

Comment. Several commenters ob-~
jected to confidential letters and. state-
ments of recommendation which were
placed in the education records .of an
eligible student before January, 1, 1975
being exempted-from inspection and-re-
view by the eligible student. ;

Response. Section 438(a) (1) (B) states
that:

The first sentence of subparagraph (A)
shall. not operate to make available to stu-
dents in institutions of postsecondary educa-
tion * * * confidential letters and statements
of recommendation, which were placed in ths
education records prior to Janusry 1,
1975. ¢ * * C

‘I;Io change has beeri-made in the regula-
ions. N
Comment. Severasl commenters Ob-
jected to an eligible student being able to
inspect and review letters and statements
of recommendation.which were placed in
his or her education records after Janu-
ary 1, 1975. Two commenters feit that if
letters and statements of recommenda-
tion were open to inspection and review
by an eligible student it would be difficult
for an individual who had been asked to
write a recommendation to provide an
honest assessment of the eligible stu<
dent’s abilities.

Response. Section 438(a) (1) (A) states
that the parent of & student or an eligible
student has the right to inspect and re-
view the education records of the stu-
-dent. Section 438(a) (1) (C) permits.an
individual who is an applicant for ad-
mission to an agency or institution of
postsecondary education or is a student
in attendance at an agency or institution
of postsecondary education to waive his
or her right to inspect and review confi-
dential recommendations respecting ad-
mission to an educational agency or in-
stitution, respecting an application for
employment, and respecting the receipt
of an honor or honorary recognition as
long as certain conditions are met by the
educational agency or institution incl_ud'-
ing that:

Such waivers may not be required as & con-
dition for admission to, receipt of financial
2id from, or receipt of any other services or
benefits from such agency or institution.

No change has been made in the regula- -

tions. But additional walve~ provisions
were added,
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. C'omment Several commentefS > asked
Ior ‘clarification. Tegaxding whether or
not an appncant f0r admission to an édu-
cational egency'or institution has s , right
to’inspect anc review: -educstion records,

"Reésponse. The right to inspect and re~
vlew education records 18 provided to the
parent of “a, student- or an eligible ‘stu-

cducational agency or institution- who is
unsuccessful. in "his or he: appncetmn
may n6t be considered a student for pliz-
poses-of section 438 of the.Aszt or this
part. The definition of student at- sectinn
438(a) (6) states.in- parg: = ¢ student
*-¢ ¢'does not include & person.who has
not been in attendance st such agency or.
institution.”

10. Séction 99.13 Ltmitation ‘on.de-
struction of education records.

Comment, A commenter stated that

should be permitted to destroy educa-
g:ln records: after & specified’ period of
e. -
‘Response.  Generally, -educational
Agencies and institutions are:not -pre-
¢luded from destroying records. unless
thare is an outstanding réquest to inspect
and review them. ‘The length of time
‘which'education records. are required to
be'maintained by an educational agency
or institution 45, in many cases, deter-
- mined under eppucable State ‘1aw or
agency or ‘institutional- regulations No
changehas made in the regulations.
Comment. ) commenter recommentded
that.each-educational agency- or institu-
tion. be required to provide- notiﬂcetion
to-parents and eligible students 60 days
in advance of the destruction of any
education records,
Response Nothing in section 438 of the
Act .and this part woild preclude an
educational agency or institution adopt-
: ing. & policy of providing notification to
/" parents of stiidents, and eligible students
prior to the destruction of any-edication
records. Such a- requirement might work-
ai undue burden on educational .agen-
cies or institutions which, tHough having
& policy-of destroying’ certain materials,
purge records 'on a day-to-day. basis
rather than on a fixed schedule, No
chmge has been made in the regulations.
Other Changes, Section 99.14-of the
-proposed rules has been renumbered sec-
tion 99.13. Section 99.15 of the proposed
rules has been deleted because it was
redundant. Sections 99.13 -(¢)- and. (d)
were redésignated-sections-99.11 (b) (1)
snd (b)(2). The other paragraphs in
section.99.13 have .been deleted beciuse
‘they were redundant,

SUPPART C-—AMENDMENT OF, EDUCATIONAL
- RECORDS

11. Sectlon 99.20° Request to-amend
education records,
-Comment. Several -commenters indi-
cated-they wére-concerned that an edu-
" cational agency-or institution might use
the Informal proceedlngs under section
99.217 of the proposéd rules fo-delay in
_providing-the.parent of & stident or 'an
elluble student with an opyortunity.for a
heerln: to aeek the ‘correction of edica-
[ tion records, .,
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Respome Bection 99.21 of the pro-
posed -fules ‘has been . deleted New sec-
‘tion 99.20 states-that:-if. & -parent.of.a
student or an eligible student- believes
that information -in the edueation:: rec-
ords of .the student is inaccurate- -or-niis=
leading or-violates the privacy or other
-rights:of -the student; the,parent:or:the
eligible sfudent may .reguest .that. -the
educational agency. or- institution amend
the 'records. “The" educational. 3 ageticy ‘or
mstitution mu.st decide whether to. amend
’g education:-records within s reason-

le period of time of receipt of'theire-
quest. If'the .educational agency.of in-
-stitution decidés to.refuse to.amend: the
-education records of the student, -the
agency or- institution- must mform the
.parént of .the student ‘or.:the eligible

student of the right'tos hearlng Ifcons .

cerned that the- educetionr.l agency or

institution’is-ut{lzing - mtormul -attempts. .y

10 Teconcile differences.:as s . deleyinc
:tactic, the parent or eligible student may
exercise his right:to:a héatring without
benefit of the decision fromi eny lnformel

prooeedlng
12. Section-99.21 - Right: to a hearina
Comment. A commenter suggested
that. the right-to-a. hearing to ‘Seek: the

‘correction of information ‘contained in-

the education- records of a :student- be
llmited to =permment education: records
‘which are not more thah three yéars: old.

Respg se.The statute does not provide-
for suck; :. time limitation. Sﬂct.ion 438(a)-
(2) states that:

‘thé parents of students who are or. heve been—
in- attendance at-a.school of siich- agency

or such institution are provided.an-o ppor-.

tunity for a heéaring . * - to chuuenge -the.
content-of siich student’s education. records,
in order to-insure that .the records are not
inaccuirate, misleading, . or otherwise in -vio-
“iation of the privacy. or other rights ot
students, * » *» -

In addition, the.fact.that the right is

provided to parents of students: ““who.

* * ¢ have-been in attendance * * '*”
as well as .to parents of students “who
* * * are in attendance. * -* *” makes
it clear that the right to a hearing Ry
not be:-denied bLecause the education’
records.are moie than.three years: old.
The-purpose of the hearing 18 ‘4o -pro=
vide an oppurtunity for the dorrection
or deletion-of any such inaccurate, mis-
leading ‘or otherwise inappropriate datsa
contained. = * *" in the education

records of-a.student regerdless of when .

the information-was entered in the edu:.
catfon records. No change has been made
in the régulations.

Comment. A commenter: recommended
it 'be made explicit that when an- educa-
tional agency or ‘Institution finds that
Information- contained . in:.the- education
records-of: &-student.is inaccurate, -mis=
léading, or othérwise: inenpropriate thet
the information must be corrected of
deleted from the ediication-records.

Response. New-section’99. 21(b). stxtes
that if, as a result of a hearing, an educa-
tional agency or institution decides that.
the information is inaccurate, mislead-
ing, or otheérwise in violaﬁon of the
rights of the student, the agency or:in-
etitution shall amend the educatlon
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records:of:the- student acoordlngly, and
‘86 inform-the. mrent of “the-student or
the cligible student in writing:’
Comment.” A commenter: Teqiested
clarification regarding-whether- -Or not's
hearjng could- be: Tequested by a- -parent’
-of a'student or an 1 eligible student {o cori=
test:the: aesimment)orwefmde
Responsc:-Ahearing may. 1ot be«re-
-quested; By-a parént of coetudent or: 8N
-eligible- student to- oontesb the- asslzn-
ent'éra.srede {howevyer,; ehearing may
bé reqiested “to: conteet»wheﬂ:er ‘or not
the sssigried grade ‘was reoorded ac~
curately.fn’ the:, educetion :records of : the
student, ‘I’he Jimt ‘Statément.-in Kz~

splanation ‘of. Buckley/Pell Amend"' it -

(Congressional Record ‘at 8.:21488; dally
edirttion December ,13 1274)* stated‘

-hear l.ng e nt or.
student to contest the gtade g’lven ) ptudent's
)performe.nce*zmasvoome Thet18" 0ot in=
tonded: "It u‘lntendod»only-tlu ~there:-be
ptooedum to. ehenengrth’e acouracy-of -in:
stitutional records . Which yecord -the: grade

o

‘which’ was:actiAlly, given. Thus, ‘the parents

or etudent‘wluiuek $o. correct an_improps
:lr‘ y ;eeordod grade, ‘but: 'oouldz not &h;ox;.gh

e ‘hearihg - roquind P to W
contest ‘Whether'-the. w should  Have
-Agsigned &' hijgher: grade’ because: the: pu‘entr
or student:believe that the student was .en-
titled to 1 the hlgher grede .

Other Chamm Section '99.20 -of the
-proposed:: rules has been renumbered
- section 99.21;
‘14, Section 99 22 C‘onduct o,f the
heariny.

Comment; Severel commentérs ex-
preesed concerni’that -thie: standards’for-
the - goniduct of wheering :did ‘riot_ade=
quiately satisfy due ‘Process requirements.
The»commenters reeommended the in-
clusion: .of additional:” reqirements to
protect parents ‘and, stifdents such as::(1)
specitying ‘the perlod of -time within
which.-educational- -agencles or ‘institu~
tions:miust hold" “a°hesring;’ 2y “requiring
‘that-the hearing’be held- et a time and'
.place convenlent {or-the> po,rent :OF~ Fstu-

dent, (3): permlttmgﬁthe parent or-stu-
dent to--be -nssisted:'by: an: attorney or
other representative’of:shis.or her-choice,
-(4) providing-the parént or student: with:
an opportunity to: Dresent evidence: rele-
vant to the lssues, (5) zrequiring that the
-hearing be condiicted:by an-official -who
‘is'mot;an employee of” the school, agency,
or inetitutlon, (6)- Yequirfhg: that the
‘hearing-be: conducted and -the-decision-
aberprovided in’ the prlmaxv«lans’ulee ‘of
the parent or: -student; and ‘(7) -requiring
that-the- decision” be’baseéd: solely.on eviz
dence: presented at the. héaring.
Response, New- sectlon '99.22: *mcludes
~many,but -not: :all- of “the recommended
requiréments; In some iustmces the rec-~

i

ommeénded’ requiréments- haye been °

modified. Secilon :99.22(a) states that
-the :parent -of a etudent»or ‘an-eligible
-student shail be' given ‘notice of the date;.
place: and time freeeonably in advance
‘of the.héaring, An?educetional/uency
or-institution must make:a reasonable
effort to schédule ‘the- heerlngmt - time*
and place which s convenient for the
parent, or. elicible student and conduct

\
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the hearing in & manner that will not
effectively prevent the exercise of the
parents’ or students’ rights.

Section 99.22(c) states that a parent
of s student or an éligible student shall
be afforded a full and fair opportunity
t. present evidence which is relevant to
the issues, and that a parent or an eligi-
ble student may be assisted or repre-
scnted by an individual of his or her
choice at his or her own expense, includ-
ing an atlorney.

Section 99.22(e) states that the deci-
sion of an educational agency or institu-
tion shall be based solely upon the evi-
dence presented at the hearing. In addi-
tion. the decision must include a sum-
mary of the evidence and the reasons for
the decision.

It was determined that it was not
feasible to set a snecific period of time
within which each educational agency or
institution must hold & hearing. It was
felt that the requirement under section
99.22(a) that a hearing be held within
«s « ¢ g reasonable period of time after
the eaucational agency or institution has
received the request * * *"” when com-
bined with the requirement under sec-
tion 99.5(a)(5) that each educational
agency or institution specify, as part of
the policy it is required to formulate and
adopt, the reasonable time limits under
which it shall be obligated to act under
the rcquirements of section 99.22(2) pro-
vides adequate protection to parents and
students.

It was determined that the :equire-
ment that the hearing be conducted by
an agency or institutional official or other
party, who does not have a direct interest
in the outcome of the hearing, provides
adequate protection to parents and stu-
dents. Nothing in section 438 of the Act
or this part would preclude an educa-
tional agency or institution from employ-
ing a hearing examiner to conduct the
hearing; however, the decision to abide
with the determination of the hearing
examiner must be the decision of the
educational agency or institution.

It was determined that the require-
ment that an educational agency or in-
stitution conduct a hearing and provide
the decision in the primary language of
the parent or student would in many
cases be burdensome. A parent or an
eligible student has a right under sec-
tion 9922¢c) to “* * * be assisted or
represented by individuals of his or her
choice at his or her own expense. * * *”
If a parent of a student does not speak
English he or she eould also be assisted
by another individual who is qualified to
serve as an interpreter. An educational
agency or institution which serves stu-
dents in an area where the primary or
home language of the parents and stu-
dents Is a language other than English, is
encouraged, but not required, whenever
possible to conduct the hearing and pro-
vide the decision in the primary or home
language of the parents and students.

Other Changes. Section 99.22 of the
proposed rules entitled Formal proceed-
ings has been retitled Conduct of the
hearing. :

RULES AND REGULATIONS

SUBPART D—DISCLOSURE OF PERSONALLY
IDENTIFIABLE INFORMATION FROM EDUCA~
TIONAL RECORDS

15. Section 99.30 When prior consent
for disclosure required.

Cumment. Scveral commenters ob-
jecte. to the requirement that the names
of the parties to whom inform-.tion from
the cducation records of a scudent is to
be disclosed must be included as a part
of the written consent. .

Response. The requirement to include
the names of the parties to whom infor-
mation from the education records of a
student is to be disclosed has been dGe-
leted. New section 99.39(c) states that
the written consent must indicate “* * *
the party or class of parties to whom he
disclosure-may be made.”

Comment. Two commenters objected
to the requirement that the consent to
disclose information from fhe education-
records of & student must be a written
consenv.

Response. This'is a statutory require-
ment. Section 438(b) (2)(A) specifies
that information from the education
records of a student may not be disclosed,
except to particular parties or under par-
ticular circumstances, unless “* * *¢
there is written consent from the stu-
dent's parents. * * *" No change has
been made in this requirement.

Comment. Several commenters indi-
cated that it would be extremely difiicult
for an educational agency or institution
to determine if a parent, particularly
in the case of separated or divorced
parents, has the authority to give’ con-
sent for the disclosure of information
from the education records of his or her
child.

Response. New section 99.3C(b) states
that whenever wiitten consent is re-
quired for the disclosure of information
from the educgtion records of a student,
an educational agency or institution may
presume that a parent of a student giv-
in, consent has the authority to do so,
unless the agency or institution has been
provided with evidence that the parent
does not have the authority under ap-
plicable State law.

Comment. Several commenters In-
dicated they felt that the requirement
in section 99.33(c) of the proposed rules,
whieh provided that when an institution

was a guardian for a student an inde-"

pendent party must be appointed t- con-
sent to the disclosure of information
from the education records of a student
was inappropriate.

Response. The requirement that an in-
dependent party be appointed to consent
to the disclosure of information from
the education records of a student has
been deleted. If an institution has been
appointed the guardian of a student
under applicable State law, the institu-
tion may exereise the rights provided to
the parent of & student, unless it is pre-
cluded from doing so by another Federal
or State statute. ’

Other Changes. New section 99.30
When prior consent for disclosure re-
quired incorporates material which ap-

péared in sections 99.31 Cofitent of Con-~

»
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sent and 99.33 Authority oj parent to
give’ consent. e

16: Section 99.31 When prior ccnsent
Jor disclosure not required.

Comment. Several commenters indi-
cated they felt that there were addi-
tional individuals, institutions, agencies,
or organizations to whem information
from the education records of a student
,should be disclosed without the need for
obtaining the written consent of a parent
of a student or an eligible student. X

Response. Section 438(h)(1)(A).
through (I) specifies the individuals, in~
stitutions, agencies, or organl.ations ‘o
whom or circumsiances vnder saich in-
formation from %he education records of
a.student may-be-disclosed without the
written consent of a parent cf a student
or an eligible student. Since~this is.de-
termined by statute no change has been
made in the regulations.

Comment. Several commenters re-
quested clarification regarding who
would decide which schodl officials could
obtain information from the education
records of.a student without the written
consent of a parent-of a student or an
eligible student beczuse the official-had a
“Jegitimate educational interest” in the
receipt of the.information.. ~

Response. Section-438(b) (1) (A) speci-
fies that an educational agency or insti-
tution may disclose information from
the education records of a student with~
out the written consent of a parent of &
student or an eligible student to “* * °
other school officials, including teachers
within the educational institution_or
local:educational agency who have been
determined by such agency or institution
to have legitimate educational interests;
¢ o o7 gaction'99.5(a) (3) indicates that,
each educational agency or institution
include as a-part of the policies and pro-
cedures * * * a specification of the cxi-
teria for determining which parties are
sschool officials’ and what the educational
agency or institution considers to be &
‘Jegitimate educational interest’, * L
. Comment. Two commenters asked for
clarification- regarding to whom and for
what purposes a disclosure of informa-
tion from the educdtion records of & stu-
dent-could be made in connection with
financial aid without the written consent
of a parent of a student or an eligible
student. ~

Responsze. New section 99.31(a) (4)
specifies that a disclosure-of information
from the education records of a student
may be made without the written con-
sent of a parent of a student or an eligi-
ble student if the disclosure-is to a party
which is the source of or administers the
financial ald for which a student has
applied. if the information is required to
determine the eligibility of the student
for the financial aid, or o enforce the
terms of thie financial aid award.

Comment. Several commenters asked-—

tor clarification regarding the exception
which allows an institution of postsec-
ondary education to disclose information
from the education records of an eligible
student to & parent if the eligible stu-
dent is a dependent., !
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‘Resnonse. Section. 438(b) (1) (H) per-
inits, ‘but does not- Tequire, .an educa-
tional ‘agency or-institution-to. disclose -
information from’the education records
of an eligible student to a: perent if-the
eligible student is i a-deperident as defined
in the- Internal” Revenue ‘Code of 1954.

If. an educational agency. or institution
decides to adopt & policy -of disclosing
information from the education records
of a dependent eligible- student, the

- agency or jnstitution-will need’ to- estab-

& procedure for  deteriining whether
or 10t the eligible student is adependernit
as defined by the Internal Revenue Code.
Some edicational agencies -or institus
-tions-may- decide to ask.an.eligible stu-
dent-at the time of registration whether
or:not he-or she-is a dependent of his
or her parents;-other educstional agen-
cfes or institutions may decide to require
that a:parent submit an’ aMdavit stating
that the eHgible student is a. dependent
for income tax purposes. Nothing in sec=
Jlon 438 of the Act or this'part requires
that a. particuhrmrocedure be adopted’
for the purpose of. establishing depend-
ency..

Comment. Several commenters indi-
cated ‘that in.many insiances it would.
be difficult for an educational agency'or
institution to-notify-a parent of &-stu-.
dent-or an-eligible student, ‘particularly
the .parent of a tormer student or &
former. eligible student, of the receipt of
& judicial order or- subpoena in advance
of the compliance therewith. Two com-
menters suggested that the requirement
‘be that an educational Agency or institu-
tion-make a reasonable effort to provide
the notification in advance of complying
with. the judicial-order or subpoena.

Response, New _section 99.31(a) (9)
states that an educational agency or in=
stitution must make “* ¢ *a reasonable
-effort to notify the parent.of & student
or. the eligible student of the order or
subpoens. in advance of compl.iance

therewith; » * ¢

Comment. Several commenters asked
for clariflcation -as to whether an edu-
‘cational agency or institution was re-
quired to disclose -information:from .the
education records of 'a student in those
cases. where the information could be
disclosed without.the written-consent of
a8 p:rent of a student or an eligible stu~
den .

Response. New - qection 99.31(b) states
that “This section shall not be construed
to require or preclude disclosure of-any
. personallyidentiflable information from
the education records of a student by an.
educational agency or institution to the
‘harties set forth il paragraph (2)of. this '
‘section.”

Other Changes, Section 99.31 When
prigr.consent for disclosure not requéred
incorporates material which appeared in
Section 99.30 c,'onsenb of -the proposed

17 Section 99 32 Record of disclosures
Jequi;ed to be. maintained.

Comment Several commenters ob-
jected fo the requirement that an cduca-
tional agency or institution maititain a

5 record of-parties who Had reqitested, as

”
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well :as-those who had obtsined, infor-
matlon’ from the.education records of &
‘student.

Respome Section 438(b) (4) (A) re-
quires that an educational: agency or-in-
stitution
maintiin a record, kept- with the education
records.of -éach student, which will indicate'
all individuals, » * ugoncles, or organiras
tions_which have requested or obtained ac-
cess to & student’s educatlon records o ¢ *,

The statute requirés that a record -be
maintained  of those -parties who have
“requested” -information as'well as.those
to'whoni information has'been disclosed..
No change. has béen:made.in the regu-
Iations.

Comment. A commenter .askéd for
clarification regarding whether a record
must be. ‘maintained: of -a_disclosure of
nformation to a parent of % student or
an :eligible .studens . of information:cons
tained in the ‘education records of- the

:student.

Response, New section -09.32(a) (re=-
placing proposed section 99.38) has been.
modified’to mske it clear that an educe-
tional agency or institution need” not
maintain. a record of a disclosure of: in-

tormation to s parent- of & student or

an-eligible student. of information from
- the education records-of the student.
Commient, Ssveral commentérs. re-:
quested clarification asto whether ornot
an educational -agency or- -institution s
required to maintain a record of the dis~ -
closure of directory information.
Response. Section 99. 32(a) makes it
clear that an educational agency or insti-
tation is not required to maintain a rec-
ord ‘of the- disclosures- of -difectory in-
formation. Bection 99.37.sets. forth -the
requirements to be adhered to in the dis-

-closure of directory information.

Comment. Two commenters asked: for
clarification regarding how'long the rec-
ord of disclosures- of information con-
tained in the éducation yecords of a.stu-
dent muat be retained by an ediicational
sgency-or institution.

Response. The record of disclosures of

lnfomution contained in .the education.

records of a student is considered to be &
part of the education records c? a.stu-
dent; therefore, the record of disclosures

must be retained as Jong as the education-
records of a student.to'which they relate.

are maintainéd by m educatlonal agency
or institution..

Other. Chanyes Section 99.38 Record
of access of the proposed.rules has been
renumbered and retitled section 99.
32 Record of disclosures required to-be
» maintained.

18, ‘Section- 99.33 Limitations on Fe-
disclostire.

Comment. A commenter asked for clar-
ification as to witether information con-
tained in the education records of a stu-

dent which. is disclosed to a. centralized.

personnel bureau could be referred to
various.offices.which' might.wish to con-
sider a student for.employment.
Response. ‘Section 99.33(a)- (proposed
99.39) makes it clear that when informa-
tion contained 4n the-education records.
ofa student 18 discioged to an institution,

T \
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agency, or ol qaniza.tionat.he mformat!on
may he uséd. by its officers, -emiployees,. .
and agents; Biit: only for.the. purpose Tor:
which'the disclosurs was. maide; ;

. Comment, Acommeﬁterasked tor clar-
Afication regardlng'whe ther - !nformation
disclosed:from: the. education records of
& student to.a third party.défore the ef-
fective -date- of -section. 438 -of- the -Act
could be redisclosed . withoit th written
consent ofa parenfof & student 1,
gible student: :

Response.. The slatutom requlrement
that an -educational agency- GF IAUHT--
tion ot release: iﬁformatior; “sxthird.

party except on ‘the:¢ondition - that: ‘the, <
intormation\not be*rediscloseg swithout: -
*-the writtefi-consexit of tHe parent oreli: -
gible stlident was not ‘operative. unt.l the
effective dste:of the: - Att: The: condition
cannot therefore, 'be - imposed- with -fes:
to information : réleaséd ptior to the
en'ective datéof-the Act.- -

Comment,- A" comigenter. =~,sugeested
-that an. educatiom.l uency -or instifis
tion*be :required-to:obtaln & writtewu-
surance from & third party hat the party
‘will“not -disclose: any atlon :from.
the:education record; ot -8 student-with=. -
out the’ written % onsent of-& parentof's .
student 70r -an; € glble stident, .

Res e: Section: 99.3%3(b) which pro-
vides :j

rocedure- o~ riieet -the requlre-
ment of- section 438(b)ﬂ(‘4) (B)" requires’
‘that-ésch-educational: ageriéy or insti-
tutlon Antorm:. s third: patty ‘to Whom.
information from:.the- sducation® records
of & student is.disclosed-that.the. third: -
-party -may-not disclose’ any: information-
without :the written; consent.of -a parent
of -a student or.an: eusdble Student. How-
ever, nothing in: 'section 438-0f the.Act
or ‘this. part” woula ‘préeclude. an-educa-
tional agency.or'institution from. adopt-
ing a policy of requiring & written sssur-
ance. from -s third. oarty before
disclosing’ information from the. eduea-
tion records-of a.student.

Other Chunges. Sectlon;QD 39 J'rans-
fer of ‘information.-by-third, pariies in
the proposed rules has been- ‘renumbhered-
and retitléd section 99 33 Limitations on.
redisclosure.

19. Bettion §9. 34 Condttlons -for:dis-
closure-to,oficials. of other schools and’
school smtem; ;

Comment «8everal commenters Indic
-cated-that -1t -wotild:be ‘extremely dim-"-
cult:fof-an. educatioml agency-or instle T
tutionto.notify'a parent.of:a spideht or.
an. ellglble student of .the transfér of
the education records 6! o student to
another agency -or imtitution, because-
usually-the. educ:tionul ‘agency. or. insti-
tution. did- not, have. . fiew addrss- for
the parent:or. eugible student.. .

Re:pome New Bection 99.34&) re-*

l{l that-each educntional agency~or .

tution transterring, ‘the .education -
records of ‘a student, mlke & reasonable:
‘effort: to notify s-paréntof;sstudent or
an ellzlble student -of theatﬂm{er .of-
-the ‘Tecords. ‘Under- the revised Tegulas
tion, thiy xequlrement met. if the
agency-or institution -includes s motice
in its. policiés:and procedures:developed.
under 8ection 99.5:that.it forwards edu-
cation: records- 10 & achool, on. request,

o
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in which the student seeks.or intends to
enroil. The requirement would also be
met it a letter s sent to the last known
address of thie-parent or eligible student.
Ah educational agency or Institution
may trapsfer the records without wait-
ing to receive an acknowledgement from
the parent or eligible student that he or
she has received the notification. The
sending school s not required to further
notify a parent or eligible student in
those cases in whick the transfer of the
records Is initiated by the parent or eli-
gible student at the sending school.

20. Section 99.35 Disclosure fo cer-
tain Federal and State officials for Fed-
eral program purposes.

Comment. A commenter asked for
clarification regarding whether Federal

officials, other than those Federal offi-

clals listed in Section 438(b)(3), could
obtain Information from the education
records of & student without the writ~
ien consent of a parent of a student or
an eligible student. .

Response. Section 438(b) (3) enumer-
ates the purposes for which certain Fed-
eral and State officials- who may-obtain
information from the education records
of a student without the written consent
of the parent of a student or an eligible
student under Séction 438 of tl.e Act and
this part. It does not represent an-at-
tempt at an exhaustive listing of all the
specific authorized representatives of
those officials who might have responsi-~
bility for performihg the-functions de-
scribed in 438(b) (3).

Other changes. Section 99.37 Release
to Federal and State ofiicials of the pro-
posed rules has been renumbered and re-
titled Section 99.35 Disclosure to cer-
tain Federal and State oficials-for Fed-
eral program purposes.

21, Section 99.36 Conditions for dis-
closure in health and safety emergen-
cies.

Comment. Two commenters recom-
mended that the regulations specify that
the written consent of a parent of a stu-
dent or -an eligible student is not re-
quired for the disclosure of information
from the education records of a student
in a health or safety emergency.

Response. Section 99.31(a) (10) states
that an educational agency or institu-
tion rmay disclose information from the
education recerds of a student without
the written consent of a parent of a stu-
dent or an eligible student in a health
or safety emergency, subject to the con-
ditions set forth in section 98.36.

Comment. A commenter stated that
the decision as to what constitutes a
health or safety emergency should be
left to the discretion of an official of &n
educational agency or: institution.

Response. Section 99.36(a) states that
an educational agency or institution may
disclose information from thie educa-
tion records of a student in a health or
safety emergency, but _does not specify
what constitutes a health or safety emer-
gency. Each educational agency or in-
stitution must decide if there is & health
or safety emergency which -requires the
disclosure of information from the edu-
cation records of & student without the
written consent of a parent of a student
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or an eligible student. Section 99.36(b)
enumerates the criteria to.be used by an
educational agency or institution in mak-
inz a decision as to whether cr not to dis-
close the Information without written
consent. -

Other Changes. Section 99.35. Release
of information for health or safety cmer-
gencies of the proposed rules has been
renumbered and- retitled .section 99.36
Conditions for disclosure in-health and’
safety emergencies.

22, Section 99,37 Conditions fer dis-
closure of directory information.

Comment. Three commenters
quested clarification regarding what
would satisfy the requirement that.an
educational agency ‘or ‘institution give
public notice of the categories of infor-
mation that it has designated:as direc-
tory information. The commenter -sug-
gested that the regulations specify that
in the case of an Institution of postsec-
ondary education a notice in-the school
catalog would satisfy the requirement.

Resporise. New section” 89.37(b) states
that an educational agency or institu-
tion shall “give public notice.” The actual
muins to be used is to be determined
by each educational ageficy or institu-
tion. An institution -of postsecondary
education could, for instance, publish the
required notice -and/or an article ex-
plaining it in the student newspaper, snd
make coples of the notice available at
various department and school adminis-
trative offices. .

comment. A commenter suggested
that each educaticnal agency or institu-

tion be required.to provide notification -tionsl community. The assurance re- °/

on an annual basis to parents of students
or eligible students sixty days before the
beginning of the school year as to the
categories of personally identifiable-in-
formation Which the educational agency
or Institution ‘has designated s direc-
tory inforimation. If ‘a parent of a student
or an eligible student wantéd to pronibit
the disclosure of any category of infor~
mation, he or she would be required to
inform the educational agency or in-
stitution before or by the start of the
school year.

Response. It was felt that it would be
extrémely difficult for an educationsl
agency or institution to provide notifi-
cation to parents-of students or eligible
students 60 dsys before the start of the
school year. Many educational-agencies
and institutions, particularly institutions
of elementary and 'secondary education,
employ a limited number of individuals
during the school vacation months. In
addition,. many educational agencies and
institutions do not hdve an accurate list
of students who Will be in attendance at
the agency or'institution until the open-
ing day of school or classes. ~ -

Comment. Several commentefs indi-
cated they felt that there should be ré-
strictions on the disclosure of directory
nformation by an educational agency or
institution. ) ’

Response. An educational agency or
institution which has followed the pro-
cedures set forth under section $9.37.may
discloso directory information to any
member of the public. Nothing in-sec-
tion 438 of the Act or this part would

L@ ™

24669
preclude an educationzl agenty. or in-
stitution adopting a more restrictive
policy regarding the disclosure of direc-
tory information: '

SusPART E—ENFORCEMENT

23, Assuronces requirei—general.
Comment. Twc commenters -suggested
that each educational agency or Institu-
tion be raquired to submit: coples-of the
policies and procedures it has adopted in

order to comply with, section 438 of ‘the -

Act and this part either in place of or in
addition.to the required assursnce. .
Response. Submission of® copies: of-
policies and procedures-adopted by edu-
cational- agencies or institutions is-not
considered to be an effective-means of
monitoring compliance with section 438
of .the Act and. this part, since it is.an in--
stitution’s practice which is- of primary-
importance. However, the policles.and.
_procedures formulated and adopted by’
an educational agency or institution will
be subject’ to-review-by the-office estab=..
lished ‘under section.99,60 as a part.of
its Investigative function. )

Comment. A cominenter recommended -

that: the.requirement that each-educa-
tional sgency or institution submit an’
_sssurance that it'is in.compliance -and
will continue to comply with section 438
of the ‘Act and:this part be deleted be-
cause it has no statutory basls. '
Response, The requirement that each
educational agency or institution submit-
an assurance that it is in compliance has

been deleted, primarily, to avoid- addi- ,

tional paperwork burdens-on the educa-~

quirement for subgrants and subcon-
tracts has, likewise, been deleted. -

24, Assurances—confiict with-State-or
local law. C

‘Comment: Several comnienters indi-
cated-they felt that the'procedures for &
waiver of the requiremexts of saction 438
of the Act’and this part set-forth In sec-
tions 99.63(b) and (c) of the proposed:
rules were either uniecessary or inap-
propriate. .

Response. Sections 99.63(b) and (c) of
the proposed ruies have been deleted.
The section has been modifled to provide’
that each ‘educational. agency or nstitu=
tion shall inform the office designated to
administer the Act if a Siate or local
law exists which conflicts with the re-
quirements of section 438 of the.Act and
this part. .

25. Section 99.62 Reporis and records.

Gomment. A commenter recomv.ended
that section 99.64 be revisea o specify
the types of records and repcrts which
are to be maintained by each educational
agency or institution

_Response. The intent of section 99.62
(proposed section 99.64) is to ensure that
each educational agency or instifution
will provide records or reports. which
may be required by the office or review-
board to carry out their assigned func-
tions. The nature of such reports ‘and

>

-

£
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3.

records must be determined on a case<

by-case basis. No change has been made
in‘the regulations.

28, Section 99.63 Complaint proce-
dures. . - ;
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‘Commient:Severai commenters recom= AUTHORITT: Sec. 438, Pub. L.00-247, 'I‘ltle dent: the student’s mme, addréss; -tel- e
‘miended that section 99.65(b) of the pro- IV, as amended, 88 Btat. 571-31 (30.USC. ephons number, date'and'Dlace.of birth, . .. |
posed rules which established a:180-day 12328) unless otherwise noted. ‘major field of stiidy, pu'uc!pntlon inofs - 7o

- ~limitation for the filing of complaints be Subpart A—-Gonml -flolally rercnized es:and ‘sports; R
deleted. be“u'e it w‘S inlpproprlate, § 99 l Appli b" ty of ' weizhﬁmd helcht of. members Of lth]etic . T
Respoiige. Section 99.65(b) has been ‘pplicability of part. teams, dates.of :attendance, degrees and ;i - .
-deleted., (8} This part ipplles to all educationsl, .awsids received, tiie inost recent Drévioue nivd

‘Comment. A commenter surgested that agencies or “Institutions to-which. funds educational: agency. ‘or- muf,uuon U T
‘the complaint procedures specify the'in- -are made- available under’ any. Federal. tended:by:the stiident, uxd ot.her,dmilil‘ R,
formation which- is’ po be ‘contained’ in & [progrsm for-which -the U:S. Commis~ mfomuon, PR
‘complaint, sioner of- EGucation has-administrative. (30 US.0. 12323(.) (5)1 i) H e

‘Response. It was relt that most.com= responsibility, as specified by Iaw.or by “Dlsa Iy " i -
plaints:will :contain- the minimal'infor- delegation of authority pursusit té law.] v thie, roe'l:::e m g“;‘:’ wl’ ~"°°9“ -

s [

-makion’ which is* necessary ‘to bégin-an (20 U.S.C. 1330, 1282g): munlcatlon ot educhtion secor of the .", .; o,

Tt o oo £33 g e Ak o (0 T part dose nok appl o an SOMISHE o A ekt e 0 .
part. It is the responsibility of the office, cducational-agericy or institution solely formatiori conidined therein, orally orfn. . « i
#5 &-Dart of its investigative function, to: because students attending that non= ‘writing, or by electronic. mesgss, OF by* s
obtain’ additional- information from the mMON2tary’ -agency or institution receive anyothermesns to'any, party. .- .

4, NI .
concerned -corplainant and eduéational b::leﬁ“ under- On; or. mONmﬂf ‘the l'edh 120, U.B.Can(ﬂg(b)(l)] Wit
e o e e e e ks been (e sootipon it . T oo iipquiatisnal thatibation” oF odudas: .
made-in the ations. -those programs are made availablé to the ‘tional agency: \imtltution" means.any. A

Effective date. These regulatlons shall' agency or institation ftself, - - public or-Drivate-agency -or instifution: ©
be.effective on Jurie 17, 1976.. i (c) . For the purposes of this part, funds which: is-the recipient.of funds.under, . - '
Dated: June 8, 1976. will be considered to. have boen ‘made 80y Fedaral :p program_ referenced: in L
R available. to, an agency or institition: ‘§99.1(s): The term’ refers {o-the agency: -~
DAVID MAXHEWS, when finds under-one . or-more:of the orAlnistitution ‘Tecipient as*a;whole, dn-" .
Secretary of Health, -programs-referenced .- paragraph-(a): cliding all-of itscompenénits: (stich-as. .. o
Education. and Welfare.. ~Of’jiais-section: (1). Are provided. to:the. i‘bhooh,or»department- in:a university) - Y
. Swbpert A—Genersi sgency orinstitution' by-grant, contract;™-and shell niot:be resd: to refer'to on¢ or .
Bec. . " subgrant, or subcontract, or (2).ave:pro: more of these componente lepmte tmm o
so1 -;gnu“b'"t’-qf part. ~ vided to students attending. the agency that: ‘agency ot mstitution, S
::".' " Definttions. or mstltutlon and the funds mty‘bepdd (zo J88x ua‘(.,) (3)) o SN
204 Stadent rights, to ‘the sagency or institution : ‘by. th “Ed cglf 5 ca R
0.5 l'bru:’ullugxd of Institutional policy gugen%?r fg{cegl::;ﬂg?ﬁlc Jurpos mch~ ¥écs rdl: 'hg& t!?gdzm l:” r::lnymmtboum S
and procedures. ODM S e
9.6 Annunpnotlﬂution of rights. tunity Grants.Program-and the. Quar-. 0.8 student, and:(2):are maintainad.:by. RO
99.7 Limitation on waivers, antesd -Student Loan :Program . (Tiilew’ mpggucauon‘l agency .Jor -institution: or RIS
2.8 Foss. - IV-A=1 and IV-B; respectively:of the . by'd’ part,yuctinc for: thcqency.onjn- s "
Subpart B—inspection and Review of Education mgh%red)Educution Act - of 1965, &’ 5“}3}‘2& ‘ does not includé: A
amen .o wm -~ - < -
s ST (1) Records.. of. “indtructi super-. »
99.11 Itht tgs impect md review education 30 U 8. 1292g) A 3‘.,” e viow, o nfitratives onll. ety

99.12 Uxmtttlonl on right to-inspect and (d} Except ag othe’rwbq“iinéodﬂco‘ﬁi educational personr.et: nncmmr thexeto * S
review education records at the provided;, this part.appiles o edjication which:” e

. postsecondary level. L. oﬁtﬁ. - s,‘
s BT s o v oSk 10 b " ke i e sl v e -
. tlon records, _ or -institution-which m;lntalm the:rec: (i) Are not.accessible or révealed: o .
lubnrt C—=Amendment of Education Records. ords. - ahy oghel;h lndlvlduu o?et:#: d. ngﬁg;tf- e
99:20 uest to amend education records. CLee . “tute.-®or-the:-purpose efinitjon, B
931 Rightton hearing. (30 U5C. 1203g) - ' a“substitute” mesns an individual'i/ho. 3
9923 Conduct of the hearing. $99.2 Purpooe. perform: ona temporary basis the duties. ..

Subpert D—Disclesure of Persenal Identifiskle rpose of this is t"eu rth of .the individual’ who _made’the record, . X
information Frem Education Recerd m;lixhl:eﬁents g:vfenun? t.t!':te proe.ctag of and doesnot.refer-to an'indiyidusl.who = -
$9.30 Prior consent for disclosure requlrod privacy of pu‘ents t.nd" students  under permmently mcceed: the maker:cf the e
#9031 Prior consent for disclosure 5ot re- gection 438, of the ‘General Edycation récord in his or her position. SRS
Jutred. Provisions. Act, as amended, , F (2) . Récords of & law enforceient u.'ut :
PO B e ovures required to be (20,780, 17398) ' . Wf an educational-dgency or institition.
maintdin hich are: T
$9.33 . Limitations on redisclosure. . . . v{ L
90.3¢  Conditions for disclosure to officlals § 99.3 Definitions, - . dé&mﬁmed ‘;.P;l:’t(f:;og/ﬂle rgcordf R
.__of .other schools or school sy:tem:‘ As’ﬂsediﬁﬂils Part: - ton: bed in pars thisdefinl- . =, Rt
9.35 Dmsu?.“&d?u cortan Federal and  .gert” means the General Education i mmhined solely for Iaw. cnforce- R
99.36 Conditions for disclosure In health-5¢ _Provisions Act, Title IV of Pub. L, 90-247, ‘mént purposes, and - A

fety emerge du “S ﬂrlend vi other M x.—*?g_‘ :

99.37 o.).x:dttza:s t;g gisclouure of directory “A %tendance" at an agency or instity- thf#)lal?ye%fhg? tmwd the: - RIS

’ “Information, ~  tion _Includes, but>1s xiot,limited to: (a) " same juriadiction; Provided, That educk=" - “ 1
Subpart E—Enfercoment attendance in person mdbyeorrspond- ‘tion .records ‘maintained bi th-educa- ¢ L

" 9960 Ofice and review-board. ence, &l (b)., thé period during“which 'yioriJ), 5 genc> or- Instibution‘are Hiot dis- NS
. ‘o061 Confiict with State or local liw. . person is working under a. m"‘“‘” closed. <0 the ‘personnel-of-the Iaw en-" o
' 99.42 Raports and records; ) rogram. ent uni ok RS
99.83' Complaint procedure. T “Comumiissionér” means.the Us Coti- tm(:?‘:‘i) :! !:, relntln(to ulindlﬂd- R

. 2044 -Termination of fundivi. mhsioner of Education. uul wHo is employcd by,l.n educaﬂonu S
... "985, Hearing procedurss. (20 USC. 12%25) - - . RPN AN
M‘Nmmlorunmfn‘ * . mormtutbn, 'h{dl . R >
: foee Officer. Dlrccbor: infermation” includes the  (A) Are made mdmmuned in tho N
. 9967 Initlal dechlon' final declsion. following . ln!omauon reiating to- » stu- normalcoune of buisiness; _ .o
: - “ . L . . BN

3 N . .
-
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PAFullToxt Provided by ERIC

(B) Relate exclusively to the individ-

ual, in that individual’s capacity as an
employee, and

(C) Are not available for use for any
other purpose.

(i) This paragraph does not apply
to records relating to an individaal in
attendance at the agency or institution
who Is employed as a result of his or her
status as a student.

(4) Records relating to an eligible
student which are:

(1) Created or maintained by a physi-
cian, psychiatrist, psychologist, or other
recognized professional or paraprofes-
sional acting in his or her professional or
paraprofessional capacity, or assisting in
that capacity;

(i) <reated, maintained, or used only
in connection with the provision of treat-
ment to the student, and

(ii) Mot disclosed to anyone other
than individuals providing the treat-
ment; Provided, That the records can be
personally reviewed by a physician or
other appropriate professional of the
student’s choice. For the purpose of this
definition, “treatment” does not include
remedial educational activities or activi-
ties which are part of the program of
instruction at the educational agency or
institution.

(5) Records of an educational agency
or institution which contain only infor-
mation relating to a person after that
person was no longer a student at the
educationnal agency or institution. An
example would be information collected
by ap educational agency Or institution
pertaining to the accomplishments of its
alumni.

{20 U.S.C. 1232g(n) (4))

“Eligible student” means 2 student
who has attalned eighteen years of age,
or is attending an institution of post-
secondary education.

(20 U.S.C. 1232g(d))

“Financlal Ald”, as used in § 99.51(a)
(4), means a payment of fund. provided
to an individual or a payment in kind
of tangible or intangible property to the
individual) which ls. conditioned on the
individual’s attendance at an educational
agency or institution.

(20 U.S.C. 1232g(b) (1) (D)}

«Institution of postsecondary educa-
tion” means an institution which pro-
vides education to students beyond the
secondary school level; “secondary
school level” means the educational level
(not beyond grade 12) at which second-
ary education Is provided, as deter-
mined under State law. -
(20 U.S.C. 1232g(d))

«panel” means the body which will
adjudicate cases under procedures set
forth in §§ 99.65-99.67.

wparent” includes & parent, a guardian,
or an individual acting as a parent of a
student in the absence of a parent or
guardian. An educational sgency or in-
stitution may presume the parent has
the authority to exercise the rights in-
herent in the Act unless the agency or
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institution has been provided with evi-
dence that there Is a State law or court
order governing such,matters as divorce,
separation or custody, or a legally
binding instrument which provides to
the contrary.

“party” means an individual, agency,
institution or organization.

(20 U.S.C. 1232g(b) (4) (A))

«personally identifiable” means that
the data or information incluues {a)" the
name of a student, the-student’s parent,
or other family member, (b) the address
of the student, (¢) a personal identifier,
such as the student’s social security
number or student number, (d) a list
of personal characteristics which would
moke the student's identity easily trace-
able, or (e) other Information which
would make the student’s identity easily
traceable. o

\
(20 U.S.C. 1232g)

«Record” means sny inforination or
data recorded in any medium, Including,
but not limited to: handwriting, print,
tapes, film, microfilm, and microfiche.

(20 U.S.C. 1232g)

«gecretary” means the Secretary of
the U.S. Department of Health, Educa-
tion, and Welfare.

(20 U.S.C. 12328)

uStudent” (8) includes any individual
with respect to whom an educational
agency or institution maintains educa-
tion records. *

(b) The term does not-incluce an in-
dividual who has nol been in attendance

at an educational agency or institution.

A person who has applied for admission
to, but has never been in attendance at
a component unit of an institution of
postsecondary education (such as the
various colleges or schools which com-
prise a university), even if that indi-
vidual is or has been in attendance-at
another component unit of that institu-
tion of postsecondary educatien, s rot
considered to be a student with respect
to the component to whichi an‘applica-
tion for admission has been made.

(20 U.SC. 1222g(a) (B))
§9%.4 ~ Student rights.

() For the purposes of this part,
whenever a student has attdihed eight-
een years of age, or Is attending an in-
stitution of postsecondary education, the
rights accorded to and the consent re-
quired of the parent of the student shall
thereafter only be accorded to and re-
quired of the eligible student.

(b) The status of an eligible student as
a dependent of his ot her parents for the
purposes of § 99.31(a) (8) does not other-
wise affect the rights accorded to and
the consent required of the eligible stu-~
dent by paragraph (a) of this sectlon.

(20 US.C. 1232g(d))

(c) Section 438 of the Act and the
regulations in this part shall not be con-
strued to preclude educational agencies
or Institutions from according to!stu-
dents rights in addiiion to those ac-
corded to parents of students.

%
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§99.5 Formulation of institutional pol-
icy and procedures. -

(a) Each educational agency or intli-
tution shall, consistent with the mini-
mum requirements of section 438 of the
Act.and this part, formulate and adopt
a policy of—

(1) Informing parents of students or
glsi;%lble students of their rights under
§ 99.6;

(2) -Permitting parents of students or
eligible students to inspéct and review the
education récords of the student in ac-
cordance with § 99.11, including at least:,

(1) A statement of the progedure to be
followed by & parent or an eligible stu-
dent who requests to inspect and review
the education records of the student;

(i) ‘With an understanding that it may
not deny access to an education record}‘ %
description of the circumstances in
‘which the agency or institution feels it
has a legitimate cause to deny a-request
for a copy of such records; '

(i) A schedule of fees for copies, and

(iv) A listing of the types and loca-
tions of education records mainiained by
the educational agency -or institution
and the titles and addresses of the offi-
cials responsible for those records;

(3) Mot disclosing personally identifi-
able information from the education rec-
ords of a student without the priox writ-
ten consent of the parent of the student
or the eligible, student, except &s other-
wise permitted by §§ 99.31 and 99.37; the
policy shall include, at least:" (1) Astate-
ment of whether the educational agency
or institution will disclose personally
identifiable information from the educa-
tion records of a student under § 9231
(a) (1) and, If sc, a specification-of the
criteria for determining which parties
are “school officials” and what the edu-
cational agency or institution considers
to be a “legitimate educational interest",
and (i) a specification of the personally
identifiable information. to be designated
as directory information under §99.37;

“t4) Maintsining the record of disclo-
sures of personally identifieble informa-
tion from tae education records of a stu-
dent required to be maintained by § 89.32,

and permitting & parent.or an eligible -

student to inspect that record;

(5) Providing a parent of the student
or an eligible student with an opportu-
.nity to seek the correction of education
records of the student through & request
to amend the records or a hearing under
Subpart C, and permitting the parent
of a student or an eligible student to
place a statement in the education rec-
ords of the student as provided in
$99.21(c)

(b) The policy required to be adopted
by paragraph (a) of this section Shall
be in writing and copies shall be made
available upon request to parents of stu-

dents and -to eligible students.

120 U.S.C. 1232g (o) and (£}~

§99.6 Annual notification of rights.’
(a) Ench educstional agency -or in-

stitution shall give parents of students

in attendance or 2ligible students in at-

tendance at the agency or institution
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.. ‘tice shall also Inform parents of students-
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ammal noﬁcebysuchmemsasarem—

" sonahly likely to- inform them of the
followint
(1) 'nleirrkhhnndersecuonmof.

the Act; the regulations in'this part, und
.the policy adopted-under § 99.5; the no-

or -eligible. students. of the locations.
Where copiés of -the: policy -may. .be. ob-~.

tained; and:

3D 'l‘heﬂcht ta file complaints under

! 99.63 concerning -alleged fafiures by
the educational sagency or institution to

eomply with the requirenaents of section

438 of the. Act:and 'this psart:

)’ A(enclu and :institutions of ; -eles
“mentary .and’
‘provide for the need to effectivély notify
‘parents of students identified as having

. primary” orhome hncuue other than:
English,

mru.s c. ng(e) 1
X 1 99,7 I.imiutiﬂu on waivers.

(a) Subjeci to- the Iimitations n this
section and '§ 99.132, a parent of s student
or a student may waive any of his or her
rights. under section-438. of the Achor
this part. A, walyer- shall: not . be. valid
unless- mvﬂﬁngmdnimedbythew-
‘ent or-student,- as,sppropmte

'(b) “An’ educsitional sgency or nstitii-
tion may not-require that s parent of:a
-studenit or atiident waive Lis or her rights
under séction 438 oftheActorthispart.
This' pmgraph -doés not preclude- an
ediicational 1 agency. or- Institution from
requestivig such a walver.

" (c)--An.inidividual-who is an applicant.

for admission to an-institution. of post-
sacondary education or 18 a student in
'.attendance at an institution.of postsec-
ondary education:may- waive his or-her
right to inspéct and review confidéential

Jetters and .confidential statements of

recommendation described in-§ 99.12(a)
{3)-except that the walvér may spply to
‘corfidential letters and statements: only
#1:(1) The applicant or student:is, ipon
muest,noﬂﬂedoftheumuotmm-
1dividuals:providing the letters or:state-
‘ments; (2) the'letters or statements are
used only’for the purpose for which they
‘were- originally ' initended, ‘and. (3)- such
-walver: is-not-required: by. the agency or
institution as kX condition of admission to
or receipt of ‘axiy other service or benefit
‘from the sgency or institution,,

(d) Allswaivers under . paragraph (c)
of this section must be exacuted by the
indfvidual, regardless of sge, rather than
by the parent of the individual, Py

(52 A-niyerunderthunecuonmay

bemdewithresﬁecttospecmodchues»

‘of: (1)-Education:racords, snd:(2) per-
sons.or institutions:

1) A walver under this section

may ‘bé fevoked. with respect to:any. ac-
tionloocu:‘rm:utaihemoctﬁon.

(2)' A revocaticn under this pacagraph

. must-be.in. writing,

(3) n,npuentotuwdmtexecutess
walver wunder "this seéction, that watver
mey be. revoked by the stdent at.any
ﬁm Iitet lwor she becomes .an eligible

120 US.C: xm(:) (1).(B) and (C)].

. education shall-

, .
. - 3"
. Tl b
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§99.8 Fees

(&) An. educationsi’ agency-or institu-
tion miay charge a'fee for copies of edics-

ﬂonmordnvhbhmmadexo:ﬂwm-

ents: of ‘students, students, snd’ ‘eligible.

students under .section. 438 of: the Act.
‘and this-part; Provided; That -the-fee.
.does not effectively: prevent :the pareats
Aand’ students from exercising: theu'zrlxht
10 inspect and review:those records.

(b} An educational agency:or: imtltu-
tion.maynotchargeateetomrchforor
10 - mtti.eve the - education records.of a.

-studen

. usc. 1232‘(&) 1)1

-Subpart B—i and Reviewof
m:s::'m.,...
§99.ll Rxgbtw andmie ed”-
nupect W
(l.) Each educat\onal .agency -of in--

stitutlon, except as-‘may be-provided by -

$ 99.12,- shnlpermuthementottm-
dentm-gneuublemaentwhohorm
beeninauendn.ncestthcumcyorm-
stitution, to.inspect and.review: the edi~

cation records of the student. The sgency: (3o u

or institution shall comply with o request
within a ressonable period of time, but in
‘DO case more than 45. danntter there-
giiest has been made.

(b) The right to inspect, and Teview
education records under pa.ragraph (€Y
of this'section includes

(1) “The right to & responce from ﬂw “tions

educational agency or institution to rea-
sonable requests. for explanations: and
interpretations of the records; and
“(2) The riglit.to-obtain coples:of: tHe
fecords from the: educaﬁomt Agenty or
institution- wheve: failure of the:agency
«orinsumuontomﬁdetbecopiuwouu
effectively - prevent:a . parent ‘or-eligible
student from: exerchin( the right to in~
spect and-review-the education-records.
(¢) An-educational agency or institus
tion may presume’ that eithes parent:of
the student has‘authority to nspect and
‘review the education records of the. stis-
-dent unless the s sgency or- insmutlon has
been provided:with:eyidence: that there
s a legally blnd!ng lnscmment, or s Btate
Iaw.or éourt-order:gcverning such mat<
ters as- divorce, sepmtion or custody;
which provides to the contrary.
§99.12 Lizaitations on right 1o inspect
snd-review edueation reeolds at‘the
postvecoirdary level. §
_ (8). An. institution of

p“uewndu‘ ' s .
educatiaii‘is not required by section. 438 '

'ofmeActorthispattwpermltaam-—
dent $ inspect and review uhe follomng

(D Plnanctil records and ststements
of thefr psrents or any: Lnlormtﬂon con~
tained thevein;

(2) Confidential, Ietters and confided -
-stetements of  recommendation:
which were pliced in ‘the. education
records of. & 5tudent prior 10" Jmuary 1,
1975; Provided, Tha
(i) The letters- tnd ‘statements. were
solicited with s written assurgnoe of con-
fidentiality, or sént sad retained with a
mlg;mtod understanding of . eonﬁden v,

-

- N S -y
FEDERAL- REGISTER, VOL. 41, .WO. 118-THURSDAY, JUNE

*

A B

et}

17, 1976

"1, The ~letters -ang- ahiements m

usedonlyrorthemtmt whlchthey v

were specifically intended; ™

A3). Confideitial- !e&ers -of" mecmmen-
dation and: eonﬂglentm statements - of
reqomx:a_gndaﬂon ‘which- were" placed.- in
cation. reeordg of the Ment

,.,faifer.nnuaryl 1978
admi-!on to m qduea- e

" Respecting
tional nal-institution;

an- Reapecﬁnz an sppuca,tion tor em-
ploi?ent! or .

orhononry~

to mspec md revfew*those
statements’ of reoommendaﬁon under
§99'1(c)._

(3 US.C ~1§cz¢(a) (1) (B))

(b)*n.t.he education reeordtot » m- Le

-dent . contain information an more:thsn. -
-one stiident; ‘the Darent ‘of the student'or -

theendblelhnentmymspectmdrew c

vleworbe*lntormed,ofonly tpecme
mmﬁon v,v!}ich permnl to that

usc:iasdga) )y T - }* :
u».n Linmltationi mrd
eduegd-nnur&.u

An educaﬂonal agency .or insﬂtut
o “&”B”“"’mr‘éd“"’mﬂm
or- from..
reeorda mbject‘rto~the*fonowm: exoep-

(n.)* 'rhe uency or: inxtihmon may-not
dutroy my;eduuﬂonmmfgrds if:there- i;
auoutstanding . requ -inspect - m
‘review’them’ ‘under.§.99.11% :

(b): Expunatlom ‘placed inthe eduu-
ion ‘record under §.99.31 ‘ahall be- nain-
tained: uprovldod ., !9921(6) ‘and:

©- The reeordo( mreqmredundet
59932 shall ‘be. maintained: for as, Jong-
as thHe. educat!on ‘rbeord toswhlch it per-r
tains is maintalned. .

(20.U.8.C. mu(m —
lubpart 0—-Ammdmont of Eduutlon

99.20 II en Io mend elueahon
9 reeordcm "

(8)-The parent or g student or an ellgi-
ble student:who beliéves: that Information:
contained in the education records’ ‘of-the-
student” i inaccura’e- or' misléading--or
or othér rights of. thm
:tudentmy reqdest thatthé educ&tlonul

thorecordumend thcm. -,

(h) Thé. educationsl ageéncy: of ‘insti-
fution shall decldewhethertounendthe
education records:of ‘the student ‘in; ac-
cordance with the’ request.within s'ves«

songhle: period of: atime of- receipt of the -

-

request. . =

(c)hnfthe\dueumuumcyorlnsﬂ- -
tution dicides to Fefuse {0 amend- the .

eduuﬁon records: ot ‘the stident In-acs

lt“shl-.u 20"in-
e student or the -
elldbloshdentoﬂhcmfuul and sivise
the parent’ ottheelkbleﬂndenfotthe

right to s'hearing ander 9921,

[2041'80 Im,(a) (ﬁ)] _ A

the reeeipt ofanlionor .
‘thé student has wafved ‘his or- her ruht N
mm

-

IS




§99.21 Right to a hearing.

(aj .An educatiorial agency or institu-
tion shall, on request, provide an oppor-
tunity for a hearing in order to challenge
the content of a student’s education rec-
ords to instire that information in the ed-

ucation records of the student is not in- g, . Ins Educatio
- . part D—Disclosure of Personally Iden- of the National Institute of cation,
;“:t‘;‘;;“zef' ,g}ﬁ%‘;‘}ggf%g%‘gg xsﬂegl}l:t;i%} gﬂabls information From Education or the Assistant Secretary for Education,
ecords. or P
tudents. The hearing shall be conducted ) 9 ‘al- . =
fn accorﬂanc% with §59.22. §99.30 Prior-conscnt for disclosure re- &‘;) Iititen;decutcﬁ)goxvxvailt;umogétﬁ'al a
(by If, as & result of the hearing, the quired. ) onnee ith fina "
! e : for which & student has applied or which:

educational agency or institution decides
that the information is inaccurate, mis-
leading or otherwise In violation of the
privacy or other rights of students, it
shall amend the education records of the
student accordingly and so inform the
parent of the student or the eligible stu-
dent.in writing. N

(¢) If, as a result of the hearing, the
educational agency or Institution decides
that the information is not-inaccurate,.
misleading or otherwise in violation of
the- privacy or other rights of students,
it shall inform the parent or eligible stu-
dent of the right to place in.the educa-
tion records of the student a statement
commenting upon the information in the
education records and/or setting forth
any reasons for disagrecing with the de-
cision of the agevcy or institution.

(d) Any explanation placed in the ed-
ucation records of the student under par-
agrdph (¢) of this section shall: -

(1) Be maintained by the educational

agency or institution as part of the edu-
catfon records of the student as long as
the record or contested portion thereof is
maéntained by the agency or institution,
an .
. - {2) If the education records of the stu-
dent or the contested portion thereof is
disclosed by the educational agency or
institution to any party, the explanation
shall also be disclosed to that party.

{20 U.S.C. 1232g(s) (2) 1
§99.22 Conduct of the hearing.

The hearing cequired to be held by
$99.21(a) shall be conducted according
to procedures which shall include at least
the following elements:

.(a)_‘The.hearing shall be held within &
reasonable period of time after the edu-
cational agency or Institution has re-
celved the request, and the parent of the
student or the eligible student shall be
given notice of the date, place and time
reasonably in advance of the hearing;

(b) The hearing may be conducted by
any party, including an official of the
educational agency or institution, who
does not have a direct interest in the out~-
come of the hearing;

(¢) The parent of the student or the
eligible student shall be afforded & full
and fair opportunity to present evidence
relevant to the issyes raised under § 99.-
21, and may be assisted or represented by
individuals of his or her cholce at bis or
her own expense, including an attorney;

(d) The educational agency or institu-
tion shall. make its decision ip writing
within a'reasonable period of time after
the conclusion of the hearing; and

FEDERAL
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(e) The decision of the agency or insti-
tution shall be hased solely upon the
evidence presented at the heering and
shail include a summary of the evidence
and the reasons for the decision.

[20 U.S.C. 1232g(s) (2) 1 ]

(2) (1) An educational agency or insti-
tution shall obtain the written consent of
the parent of a student or the eligible
student before disclosing -personally
identifiable iriformation from the educa-
tion records of a student, other than di~
rectory Information, except as provided
in § 99.31. )

(2) Consent is not required under this
section where the disclosure is to- @
the parent of a student who is not an
ehgible student, or (i) the student him-~
self or herself. i ‘ )

(b) Whenever written consent is re-
quired, an educational agency or institu-
tion may presume that the parent of the
student or the eligible student givdog
consent has the authority to do so unless
the agency or institution has been pro-
vided with evidence that there s & le-

gally binding instrument, or a State law
or couzt order governing such matters as
divorce, separation or custody, which
provides to the contrary, )

(c) The written consent required by
paragraph (a) of this section must be
signed and dated by the parent of the
student or the eligible student giving the
consent and shall include: . |

(1) A specification of the records to be
disclosed,

(2) The purpose or purposes of the
disclosure, and

(3) The party or class of parties to
whom the disclosure niay be made.

(d) When a disclesure is made pur-
suant to peragraph (a) of thig section,
the educational agency or institution
shall, upon request, provide a copy of
the record which is disclosed to the par-
ent of the stident or the eligible stucent,
and to the student who Is not an eligible
student If so réquested by the student’s
parents.

{20 U.S.C. 1232g(b) (1) and (b)(2) (A)]

§99.31 Prior consent for disclosure not
requi

(a) .An educational agency or insiftu-
tion may disclose personally identlfiable
information from the education records
of a student without the written consent
of the parént of the student or the eligi-
ble student if the disclosure is—

(1) To other school officials, includ-
ing teachers, within the educational in-
stitution or local educational agency
who have been determined by the agency
or institution to have legitimate educa-
tional interesis; ~ .

(2) To officials of another school or
school system in which the student seeks
or intends to enrol}, subject to the re-
quirements set forth in § 99.34;

)
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(3) Subject to the conditions set forth .
in .§ 99.35, ‘to authorised representatives
of: -
() The Comptroller General of the.
United States, -

(i) The Secretary,

dii) The Commissioner, the Director

a student:has recelved; Provided, That
personally identifiable information from
the education records of the student may
bé disclosed. only s may ‘be-necessary ™
for such purposes as: .

(1) To determine -the eligibility of the
student for financialaid,

() To determine the amount of :the
financial aid;

(i) To .determine the conditions

which will be imposed regardiﬁg" the fi- - *

nuficial ald, or )

(v) To-éenforce the terms or-condls
tions of the financialaid; ST
(5) To State and local officials or.au-

thorities to whom.information is-specifl-

cally required to.be reported or disclosed
pursuant to.State statute adopted:prior
to November '19; 1974. This. subpara-

graph appliés.only. to statutes-which re- -

quire that spécific information be. dis:
closed to State or.local officials:and does:

not-apply -to statutes -whichi:permit but
do not reguire disclosure. -Nothing'in;

this baragraph shall prevént -a- State: -

from further liniiting the number or type
of State or ldcal officials-to whom dis-
closures are made under this subpara<
graph; - .

(6) To organizations ' conducﬁtfg&
studies.for, or-on. behalf of,:educationsl’
agencies. or institutions for the purpose
of developing, validating, or .adinis-
tering Dpredictive tests,~ administering

student aid programs, and improving.
instruction; Provided, Thatthe studies *
ave conducted in-a manner Which will *

not permit the:persorial identification of’
students and their parents by individusls
other than-representatives of the orga-
nization'and the information will be de-
stroyed when no -longer- needed for the
purposes for which the study was‘con-

- ducted; the term “organizations” in-

cludes, but s not limited *o, Federal,
State and local agencies; and, iridepend-
ent organizations;

(7) To accrediting organizations-in
order to carry out thelr accrediting
functions; e

(8) To-parents o a dependent stu-
dent, 'as defined in- section 152 of the.
Internal Revenue Code of 1854; ’

(9) To comply with a-judicial order or
lawfully issued subpoena; Provided, That
the educational agency or institution
makes a reasonable effort to notify the
parent of the student or the eligible stu=
dent of the order or subpoena in advance
of compliance thefewith; and

(10) To appropriate parties in a health
or safety ex’x’;g;gepcy supject‘to»thg:odn-
ditfons set forth in § 99.36,

17, 1976 »
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(b) This sectior: shall not be construed
to require or preclude disclosure of any
personally identifiable information from
the education records of a student by an
educational agency or institution to the,_,
parties set forth in paragraph (a) of this
section.

{20 U.5.C. 1232g(b) (13 }

§99.32 Record of disclosures required
to be maintained..

(a) An educatfonal agency or institu-
tion shall for each request for and each
disclosure of personally identifiable in-
formation from the education records of
a student, maintain a record kept with
the education rec.tvds of the student
which indicates:

(1) The parties who have requested
or obtained personally identiflable infor-
mation from the education records of the
student, and

(2) The legitimate interests these par-
ties had in requesting or obtaining the
information.

(b) Paragraph (a) of this section does
not apply-to disclosures. to a parent of a
student or an eligible student, disclosures
pursuant to the written consent of a
parent of a student or an eligible stident
when the consent is specific with respect
%o the party or parties to whom the dis-
closure is to bé made, disclosures to
school officials under -§ 99.31¢a) (1), or to
disclosures of directory information
under § 99.37.

() The record of disclosures may be
inspected;

(1) By the parent of the student or the
eligible student,

" (2) By the school official and his or her
assistants who are responsible for the
custody of thé records, and

(3) For the purpose of auditing the
recordkeeping procedures of the educa-
tional agency or institution by the parties
authorized in, and under the conditions
set forth in § 99.31(a) (1) and (3).

(20 U.S.C. 1232g(b) (4) (A))
§ 99.33 Limitation on redisclosure.

(a) An educational agency or institu-
tion may disclose personally identifieble
information from the education records.
of a student only on the condition that
the party to whom the information Is
disclosed will not disclose the informa-
tion to any other party without the prior
written consent of the parent of the stu~
dent or the eligible student, except that
the personally identifiable information
which Is disclosed to an institution,
agency or organization may be used by
its officers, employees and agents, out
only for the purposes for which the dis~
closure was made.

(b) Paragraph (a) of this section does
not preclude an agency or institution
from disclosing personally identifiable
information under § 99.31 with the un-
derstanding that the information will be
redisclosed to other parties under that
section; Provided, That the recordkeep-
ing requirements of § 99.32 are met with
respect to each of those parties.

~
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(¢) An educational agency or institu-
tion shall, except for the disclosure of
directory information under § 99.37, in-
form the party to whom a disclosure is
made of the requirement set forth in
paragraph (a) of this section.

{20 U.S.C. 1232g(b) (4) (B) ]

§99.3¢ Conditions for disclosure to of-
ficials of other schools and school
syste:ns.

(a) An educational agency or institu-

tion transferring the education records
of a student pursuant to §99.31(a) (2)
shall: .
(1) Make a reasonable attempt to no-
tify the parent of the student or the
eligible student of the transfer of -the
records at the last known address of the
parent or eligible student, except.

(1) When the transfer of the records
is initiated by the parent or eligible stu-
dent at the sending agency or institution,
or . ———
(D) When the agency or institution
Inciudes ¢ rotiee in its policies and pro-
cr o, . »ed under §99.5 that it
fc. +. aJdon records on request
to & «...00 iu which a student seeks or
intenas ‘v envoll; the agency or institu-
tion does not have-to provide any fur-
ther notice of ‘he transfer;

(2) Provide the parent of the student
or the elirible student, upon request, with
a copy .«f the education records which
have been transferred; and

-(3) Provide the parent of the student
or the eligible student, upon request,

with an opportunity for a hearing under

Subpart C of this part.
(b) It a student Is enrolled in more

‘than one school, or receives services from

more than one school, the schools may
disclose informatfon from the education
records of the student to each other
vithout obtaining the written consent of
wi1e parent of the student or the eligible
student; Provided, That the disclosure
neets the requirements of paragraph (a)
of this section.

120 U.S.C. 1232g(b) (1)'(B) ] ’

§ 99.35 Disclosurc to certain Fedcral
and Statc officials for Federal pro-
gram purposes. .

(a) Nothing in section 438 of the Act
or this part shall preclude authorized
representatives of officials listed in
§ 99.31(a) (3) from having access to
student and other records which may be
necessary in connection with the-audit

tion of students and their parents by
other than those officials, and personally
identifiable data shall be destroyed when
ns longer needed for such audit, evalua-
tion, or enforcement of or compliance
with Federal legal requirements.

[20 U.5.C. 1232g(b) (3) }

§99.36 Conditions for disclosure in
health and safcty emergencies.,

(a) An educational agency or institu-
tion may disclose-persorally identifiable
information from the education. records
of a student to appropriate parties in
connection with an emergency if knowl-
edge of the Information is necessary to
protact the health or safety of the
student or other individuals. -

(b) The factors to be taken into ac-
count in determining whether personally
identifiable information from the.educa-
tion records of a student may be dis-
closed under this section shall include the
following: . s )

- (1) The seriousness of the threat to
the health;or safety of ‘the -student or
other-individuals; -

(2) The need for the information to
meet the emergency; )

(3) Whether the parties to whom the
information s dfsclosed are in & position
to deal with the emergéncy; and

(4) The extenit to which time Is of the
essence in dealing with' the emergency.

(c) Paragraph (a) of thissection shall

be strictly construed.
[20 U.S.C. 1232g(b) (1) (1) }

§99.37 Conditions for disclosure of di-
rectory information.

(a) An educational agency or, institu-
tion may disclose personaliy identifiable
Information from the-education records
of.a student who Is in attendance at the
institution or agency If that information
has been designated as directory in-
formation (as defined in § 99.3) under
paragraph (c¢) of this gection.

(b) An educational agency or- institu-
tlon may disclose directory information
from the education_records of an indi-
vidual who Is no longer in fttendance at
the agency or institution without follow-
ing the procedures-under paragraph (c)
of this section. ‘

(c) An educational agency or institu-
tion-which wishes to designate directory
information shall give public notice of
the following:

(1) The categories of personally identi-
flable informetion which the institution

and evaluation of Federally supportey” has designated as directory information;

education programs, or in connection
with the enforcement of or compliance
with the Federal legal requirements
which relate to these programs.

(b) Except when the consent of the
parent of a student or an eligible student
has been obtained under’ § 99.30, or
when the collection of .personally iden~
tifiable information is specifically au-
thorized by Federal law, any data col-
iected by officials listed in § 99.31(a) (3)
shall be protected in a manner which
will not perm.lt the personal identifica-~

{2) The right of the parent of the
student or the eligihle student to refuse
to permit the designation of any or-all
of the categories of personally identifi-
able information with respect to that
student as directory information; and

(3) The period of time within which
the parent of the student or the eligible
student must inform the agency or insti-
tution in writing that such personally
identifiable-information is not to be de-
signated as directory information with
respect to-that student:

[20 U.8.C. 1232g(s) (5) (A) and (B) ]
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Subpart E—Enforcement
§99.60 Office and review board.

(a) The Secretary is required to estab-
Mish- or designate an office and & review
board under section 438(g) of the Act.
The office will investigate, process, and
review violations, and complaints which
may be filed concerning alleged viola-
-tions of the provisions of section 438 of
the Act and the regulations in this.part.
The review board will adjudicate cases
referred to it by the office under the
procedures set forth in §§ 99.65-99.67
(b) The following Is the address of the
office which has been designated under
paragraph (a) of this section: The
Family Educational Rights and Privacy
‘Act Office (FERPA), Department of
Health, Educdtion, and Welfare, 330 In-
dependence Ave. SW., Washington, D.C.
20201, .

(20 U.S.C. 1232g(g))
§99.61 Conflict with State or Jocal law.

An educational agency or institution
which determines that it cannot’ comply
with the requirements of section 438 of
the Act or of this part because @ State
or local law conflicts with-the provisioris
of section 438 of the Act or the reria-
tions in this part shall so advise the officé
designated -under §99.60(b) within 45
days of any such determination, giving
the text and legal citation of the con-
fiicting law.

(20 US.C. 1232g(1))
§99.62 Reports and records.

Each educational agency or institution
shall (a) submit reports in the form and
containing such information as-the Of-
fice of the Review Board may require to
carry out their functions under this part,
and (b) keep the records and afford ac-
cess thereto as the Office or the Review.
Board may find necessary to assure -the
correctness of those reports and compli-
ance with the provisions of sections 438
of the Act and this part.

(30U.8.C. 1232g(1) and (g))
§99.63 Complaint procedure.

(a) Complaints regarding violations of
rights accorded.parents and eligible stu=
dents by section 438 of the Act or the
regulations in this part shall be submit-
ted to the Office in writing. .

(o) (1) The Office will notify each com-
plainant and the educational agency or
institution against which the violation
has heen alleged, in writing, that the
complaint has been received,

(2) The notification to the agency or
institution under paragraph (b (1) of
this section shall include the substance
of the alleged.violation and the agency
or institution shaill be given an oppor=
tunity to submit a written response.

(c) (1) The Office will investigate all
timely complaints received fo determine
whether there has been a failure to com-
ply with the provisions of section 438 of
the Act or the regulations in this part,
and may. permit further written or oral
submissions by both parties.
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(2) Following its investigation the of~
fice will provide written notification of its
findings and the basis for such findings,
to the complainant and the sgency or
institution involved.

(3) If the Office finds that there has
been a failure to comply, it will include-
in its notification under paragraph (c)
(2) of this section, the specific steps
which must be taken by the agency or
educational; institution to bring the
agency or institution into compliance.
The notification shall also set forth. &
reasonable period of time, given all of the
circumstances of the caSe, for the agency
or institution to voluntarily comply.

(d) If the educational agency or insti-

tution does not come into complance
within the period of time set under para-
graph (c) (3) of this section, the matter
will be-referred to the Review Board for

a hearing under §§ 99.64-99.67, inclusive.
(20.U.8.C. 1233g(1))
§99.64 Termination of funding.

1t the Secretary, after reasonsble no-

tice and opportunity for & hearing by the
Review Board, (1) finds that an educa~
tional agency or | ! {
to comply with .the provisions of-section
-438 of the Act, or the regulations in“this
part, and (2) determines that compliance
cannot be.secured by voluntary means,
he shall issue a decision, in writing, that
no funds under any of.the Federal pro-
grams referenced in $99.1(a) shall be
made available to that educational
«agency or institution (or, at the Secre-
tary’s discretion, to the unit of the edu-
cational agency or institution- affected
by the failure to comply) until there Is
no longer any such failure to comply.

(20 U.S.C. 12328(1))
§99.65 Hearing procedures,

(a) Panels. The Chairman of the Re-
view Board shall designate Hearing
Panels to conduct one or more hearings
under § 99.64. Each Panel shall consist
of not less than three members of the
Review Boerd. The Review Board may,
at its discretion, sit for Any hearing or
class Of hearings. The Chairman of the
Review Board shall designate himself or
any other member of a Panel to serve a8
Chairman. : :

(b) Procedural rules. (1) With respect
to hearings involving, in the opinion of
the Panel, no dispute as to a material
fact the resolution of which would be
materially assisted by oral testimony, the
Panel shall take appropriate steps to af-
ford to each party to the proceeding aii
oppdrtunity for presenting his case at
the option of the Panel (1) in whole or in
part ih writing or @) in gn informal
conference before the Panel which shall
afford each party: (A) Sufficient notice
of the issues to be considered (where
such notice has not previously been af-
forded); and (B) an opportunity to be
represented by counsel.

(2) With respect to hearings involving
a dispute as to & material fact the reso-
lution of which would be materially
assisted by oral testimony, the Panel shall

> ¥
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- afford each party an opportunity, which
shall include, in addition to provisions
reqiifred by subparagraph (1) (i) of this
-paragraph, provisions designed to assure
to each party the following: :

) An opportunity for a record of the
proceedings; <

(i) An opportunity to present wit-
nesses on the party’s behalf; and

(ilf) An opportunity to cross-examine
other witnesses elther orally or through.
written interrogatories.

(20 U.S.C. 1732g(8))

§99.66 Hearing before Panel or a Hear-
ing Officer.

A hearing pursuant to ¥99.65(b) (2)°
shall be conducted, as determined by the
Panel Chairman, either.before the Panel
or o hearing officer. The hearing officer
may be (&) one of the members of the
Panel or (b) a rionmember Who is ap=~
pointéd- as a-hearing examiner under 5 ;
U.S.C..3105. ’ o
(20 US.C. 1233g(8)) ;

§99.67 Initial decision; final decision.

¢

Y

«

(a) "The Panel shall prepare an initial
written. décision, which shall include
findings .61 fact- and conclusions based:
thereon. When. s hearing Is ‘conducted
before a hearing officer-alone, the hear-
ing officer shall separately find and state
the facts

and conclusions which shall be
incorporated.in the initial decision pre-

pared by the Panel.

(b) Coples of the initial-decision shall
be mailed promptly by the Panel to each
party (or to the party’s counsel), and to
the Secretary- with a notice affording
the party an oOpportunity to submit
written comments thereon to the Sec-,
retary within a specified reasonable

time.

(c) The initial decision of the Panel
transmitted to the Secretary shall be-
come the final decision of the Secretary,
unless, within 25 days after the expira-
tion of the time for receipt of written
comments, the Secretary advises the
Review Board-in writing of his deter: _
mination-t& review the decision.” .

(d) In any case in which the Secfe-
tary modifiés or reverses the initial de-
cision of the Panel, he-shall accompany
that action with a written statement of
the grounds for the modification or ze-
vorsal, which shall promptly be filed with |
the Review Board.

(e) Review of any initial decision bx
the Secretary shall be based upon the
decision, the written record, i any, of
the Pahel’'s proceedings,, and written
comments or oral arguments by the par-
ties, or by their sounsel, to the proceed-
ings.

() No. decislon under this sectioi
shall become final until it is served upox
the educational agency or institution in-
volved or its attorney.

(200.8.C. 1232g(g))
{FR Doc.76-17309 Filed 6-16-76;8:45 am]
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