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= ' - INTRODUCTION .~

- @

O

<

‘
v

Since the June,

1972,

Supreme Court

opinions in

© [4
“ . ~ - - ’

Branzburg v. Hayes (408 U.S. '665),'varying interpretatﬁons .

- of this’ newsman s pr1v11egé dec151on have been put forth.' SN

. .. .Some, part1cu1ar1y in the f1rstamonths ‘after the op1nlpn <

o z ",,

was handed down' viewed it as portending a complete 1ack

of First Amendment protectlon for the. conf1dent1a11ty of
» . - N ) - ~ i : . - . ' . -7
newsmen's sources and/or information. Others viewed the . '

. . deci sion as more limited in scope and as only one more

-~ ——_

link in the 125- year Amerlcan legal hlstory of neysman 's ) -

~ "

pr1v11ege. Arguments | fotr and agarnst this'pr1v11ege have

i

-

cont1nued to range over a cons1derab1e number ;of" poznts

.~

‘.

. of the total soc1ety

and even supporters of newsman's privilege cannot agree on
Wy C - & . . .
- the best way to sa§eguard what they view as an important

<

- .
e R Tw . - ~ -

'journalistic tool, and one which contributes"to,thergood
. (Some of the var1ety in recent
.J v%k
wr1t1ngs on thls topkc may be obta1ned from sburces 115ted

° »

in the Selected Bibliography included at the end of thls

L]

monograph. ) , . ST

L)

{ the newsmanis privilege

Slnce the anzburg dec1s10n
issue has been back 1n the ‘courts in at 1east a dozen

reported cases_/and_in_numerous_unrepnilﬁd dec151ons. The

: ru11ngs in these Fases have at t1mes been almost d1ametr1- K

cally opposed -- some supporting the right of a nexsman .

toQ keep conf1dent1a1 his sources of 1nformat10n ’aﬁd others

v f'

L EY

G

e rm - —————




after the Supreme Court ruled on/the newsman's privilege -

issug for the first t1me, in zburg the status of the
condtitutional law, -and the law in general, on this topic
is fmuch @ess"than totally clear. Even id those‘2§ statesv
whi/jch have tried to safeguard journalists( cenfidentiality.'
“by statute (1nc1ud1ng six laws passed 51nce the B ranzburg
;/ cision), the outcome’ of legal proceedlngs to force(the
“revelations of;;onf;dentlal material has been unpredict-
able. ' - - .
Within this eontexg.this monograph will trace the
Qfe;enf'Legal‘developments on.newsman's privilege -- reported
~"and}unreported Z-tand will attemut to synthesize tue some:
what. equiVocal statu$ of newsman's privilege in m§d~1974.
It w111 review brlefly some of the current arguments for
and agalnst a Jdurnallst s pr1v11ege, in regard to both

“

const1tut10na1 and statutoryéapproaches to it. And it

will report on a p1r6t survey ‘of the attitudes of selected

N

law enforcement personnel which showed decxdedly mlxed

1

opinions toward the whole complex issue of newsmen's

__privflege, and whether and how it should be implemented.

I. BACKGROUND | S

4
~

The flrst p01nt to.keep in mind in con51der1ng thlS

-

21ssue is that --. as usual when const1tut10na1 prlnC1p1es

’ A —
cIash‘:— there are no easy answers. . The newsman's pr1v11ege

L3

-
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controversy 'is basically a clash between the First Aménd-,.i T :

ment's protectlon for the flow of information to the public

" and the Sixth Amendment S guarantee of an orderly judicial’ P

s

oprocesa._~At the p01nt where evidence is withheld --
including evidence which may fall-within a confidenpial
journalist-source relationahip --_the smooth fumctioning o .
of ihe judicial process will be impaired, to a greater ot '“
legser‘degree. '}here are those who have argue&\fhat'any

.such impairment is not justified by the benefits ef

confidentia}ixy getween:jqurnalist and §ource, under any-:
ciréumétances.. (For the classic argument along this -, .

>

line, see ngmore John Henry, Ev1dence in Tr1als at - ‘

[

Common Law, 4th edltlon, ‘revised by John T McNaughton,
Boston, Mass.: Little, Brown: and Co., 1961, especially - - - - . .
Volume 8, Chaptér 81, Sections' 2285-2286, pp. 527-537.)
Alternatively, tnere are those whe always find the balance
tipping the other‘way.‘ They argue that a totally procected
flow of information to the public, which eventually has to . .
make the decisions in a democracy, is always worth'more‘

. than any increaeed efficiengy in’ the judicial'process whic? .
the disputed eVidence might provide. (Fer an’e§?T7~e§ample
of this approach, -although less than an acselutist view-

p01nt, see Siebert, Fredrlck S., "Profe551ona1 Secrecy

and the Journailst " Journalxsm Quarterlx, Wlnter, 1959

(R

' ' ~

pp. 3-11}) ] ' L ;, ,': " . ’ ’
#VmA i

Intrea51ng1y, in_the ] %'d@cade there-are many
. R - I€77 f"ﬂ’ﬁmﬁmi ‘ N ’ * T .
« . ' « # «g{”}, L . .ot .
- ..‘ - . . ‘”x . ‘“t{’ E !Li&t&\%’ . ..n - . - .
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observers whose positions fall between these tWo extremes. .

.

" One’ problem facing these people is to strike a proper balance

by def1n1ng the' exact point at which soc1ety s interest in

the unféttered‘flow of information begins to outweigh . . .

i, - , . .. . vy

- society's 1nterest in” the most eff101ent posszble “function-

P‘\‘Y*{ .

-

énirg:,Grunow 85 A. 1011 1913 and People ex. rel. <

‘More recently, and Watergate notw1thstand1n-’

_kept’ 1nformed of wh&t such groups are th1nk1ng, or, d01ng, .

0T thiﬁklng of d01ng, recent experience seems to 1nd1cate tY

ing of the Jud1c1al system. The secdnd half of the equation

is to cqme up with some usable formula through wh1ch this ‘

point can bewspec1f1ed under d1ffer1ng sets ‘of circum-

' <™

stances. § ‘

- 4 .

Orlglnally, the flow of conf1dent1al materlal

frequently involved allegatlons of official corruption.

¢

(See, for example, ex pgrte Lawrence 48 Pac. 124 1897

Moonez ~. Sheriff of" New York Countz, 199 N.E. 415, 1936.)

rgporters dand groups wh1ch find- themselves out51de the.
mainstream of soc1ety. The most outstandqng examples of . o o
this trend ‘are’ the three cases 1nvolved in the Branzburg

decisiom; two concerned the Black Panthers ~and the th1rd . o

v

involved the drug culture. If soc1ety as a whole is' ta be
S

&?’ . —’-. _ ~

that a conf1dentlal relatlonshlp between the groups and -

o -

news people w111 often be necessaty. Thus,/ as one_authority,

“t

has put it, the conf1dent1a11ty problem fs more~likely to ° -

N . - <. - P
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' .eff1c1ency.

3 <
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“

M

" Chapter. 76 Sectlon 2192

‘absolutel

and cl1ent or phys1c1an and pat1ent

) - S, . 7 iy :
involve a relatively S§mall number of stdries, Eﬁt ongs ",

.y - e N

which are of extremelw high value to sdtlety. _The -

~ -~

ranzburg op1nlon he sa1d , >
. .could have the unforturate effect ‘of regarding
what is probablx the most 1mportant journalistic
development ‘of recent times--the trend toward a more
thoughtful, interpretive style reporting.... When
the newsman's autonomy is compromised by - the possi-
bility that he might be subpoenaed, -an element of

the relationship and this may foreclose the possi-
“bility of truly perceptive reporting., (Blasi, Vince,
"The Justice § the J0urnalist ' The" Nat1on Sept.

18 1972, p. 198.y°

-On the other side of the ‘bar, the well recognlzed

citizen's duty to g1ve test1mony (see ngmore, op c1tr,

70 74 see also Bla1r v.

PP-

United States, 250 U S. 273 at 281, 1919; and Blackmer V.

United States, 284 U.S. 42& at 438, 1932) is not an

" Most pertinently,‘the F1fth;Amendment punchesﬁ
gaping holes in the ideal df smooth and efficient judicial
mach1nery oiled by the publ1c s right to "every man s
eV1dence " through 1ts exclus1on of even h1ghly relevant
test1mony in favon of a higher social good than Jud1c1al
But théJe are also numerous other pr1v1leges'

- -

wh1ch exclude test1mony under var1ous cond1t1ons -- those

for 1nstance which prevent spouses from test1fy1ng aga1nst

‘each other, which safeguard commun1ca ’ons between lawyer
3 e

an wh1ch often

‘ - é

safeguard the 1dent1ty of pol1ce 1nformers

. by
: return to the need to strike a balance between the ‘i‘:

-

Y . 4 —

~ . - P—-N,_

Ji

self-consciousness and caution can intrude into a

Ih@s, one Jmust
N AP




: needs of a de crat1c soc1ety.~, /

,

» LA L - /
| . Generalized formulas for striking a bdlance betweens
- two such complex’processes will always run thp:risk of _uji' .

‘ becoming unworkable because of unforeseen specifics in

A

either process. For example, 1fvone were to spec1fy that
only "1mportant" 1nformat10n will be safeguarded by
confidentiality, the general formula would fall victim to

changes in society's definitions of importénce, as, well as’
] ‘9 ‘ ’

giving.censorial power to Judges in spec1f1c cases. This - .

* [

is, one~of the(ﬁrawbacks in try1ng to prov1de th1s k1nd of - -, -

v protection in %tatutory form ---def1n1t10ns and situ- .

WL

- 5 ’ -

a4
> 1

O ations keep changlng, and lawmakers are seldom able to -
*

4

- outguess the’buman capac1ty for devising factual sltuatlons ‘\‘ i

 not covered directly by statutory 1anguage/ Thﬂs, ™ the

W1111am Farr g¢ase, one 1ssue was ‘'whether Farr, a former‘v

e

reporter athhe time he was ordered to reveal his confi- ' ..

s *
Te

dentral sources, was covered by the language of the Cali-
N ,
fornia newsman's privilege statute. ‘The courts ruled

-
L 4

e

that he was not, a decision.which led to.the Fater amendl'

ment of the law to provide explicit.coverage for former ‘ vh,
. / “ - ’ P

newsmen. - The .decision also produced the ironic effect of - .

“ -

,Farr as a reporter wr1t1ng his story based on éonfidential

sources”‘fhen be1ng ordered\to reveal those sources after

having temporan&ly left the newspaper f1e1d and g01ng to.- . ;o

I a jail for hlS refusal after hav1ng returned 40’ newspaper

N

, ..
C' f' e e

[




. -

'Paul Branzburg, the reporter who had covered the drug

1970}

g . o T .

i . .
4 . N

<

work and after the state.. 1aw had,been amended A ‘ 1?~

P - . R

- Several ba51c dlst1nctlons must be noted, in trying

to define the scope of the newsman' s privilege issue.

\

One

is between conf1dent1a1 sources and confidential 1nformatlon.

o

— T

Untll the late 1960s the stress in newsman S pr1v11ege L

cases was almost a1ways on the 1dent1ty ot confﬁdentlal

But in the last six years Or SO -- perhaﬁs most

sources .
.

especlally since law enforcement agenc1es began to reallze
in the wake of the\{§68 Democratic Nat10na1 Convention

that newsmen were in fact experlenced and reliable observers
of the soc1ety6and its behav1or -- the emphasls has shifted
about evenly to 1nformatlon whlch has been procured ,

with a promlse to keep/lt COnfldentlal 'For example, Earl

Caldwell and Paul Pappas, thé twd'reporters who covered

t‘z.v - -

the Black Pantherslln cases wh1ch came to the Supreme

Court in 1972, were bothrasked'for conf1dent1a1'1nformation

'

by thé grand juries which subpoenaed’them. By. contrast,

culture, was asked to 1dent1fy hlS conf1dent1a1 sources.

One of the earliest cases illustrating both the>sw1tch from

sources to 1nformatlon, and protectlon for newsmen, was

People v. Dohrn et a1 (No. 69~ -3808 Cook County Circuit,

)

In that unreported case, grow1ng out of Weathermen

uS——. -

dlsturbances in Chlcago, Subpoenas 1ssued to newsmen were

..

Tquashed and gu1de11nes set forth to insure that’ future

L4
Fl

subpoenas-would be 1ssued only to prevent a miscarriage of




Sy

c -

—_— this issue is being decided on the judicial firing 1ines.A

justice, and when o otHéTr ‘method is availablé?to dbtaif"
the required evidence.

been fol}oﬁed in illin01s courts since 1970,

E

»

o

*

L3

Those gnldellnes have generally

"'s

LN

despite the

fact that the:Dohrn decision never made it into the law .

—reports-

A second important distingtion is between cases
which have been included in the various law repor
the‘unréported cases.

resulted in decisions agalnst newsman S pr1v11ege.

-

— unreported cases, the ma10r1ty have refused to allow privi-

‘

lege,

~

4

’

and

Most caseStI”‘the law reports have.

‘Amon g

but- -- as illustrated by the Dohrn decisibn~-- there

—-have been many more rulings favorable to newsman S pr1v1lege

than in the reported decisions.

. the last several years.

Thus

.

aThls is e$pec1a11y true in

in determ1n1ng the present

i status gf the law on,newsman' s pr1v11ege, both k1nds of

- - decisions must:be kept in mind:

they are usualgy used as precedent,

the reported case$ because

and the unreported

cases because ‘they ‘provide a further indication of how

¢

F1na11y, there 1s a threerway distinction 1n the

methods by wh1ch protectlon may be provided for newsmen's

condeentlal sources or: 1nformat10n.

tutlonal protectlon and sh1e1d statutes.

[y

common 1aw

co

nsti-

The oldest

mwthod and one Wh1ch has’ been 1nv%ked by newsmen w1th a

¥

unlform lack of success

- .

E]

is via common or Judge-made law.

b

In cases stretchlng back to 1848 (see ugent V. Beale, 18

11

.

.
EXS

Ry

l
P
3
PR P
~
- - s
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Ao,
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Fed. Cas. 471, 18@85, Américan newsmen have tried to.
. convince jupgesbto rule iP,their favor on this issu%%g

b fed on parallel’s drawn unsuccessfuiiy to t%?“varfous
other evident{arf'pfivilegé§ allowed by cofmén law. «sAmong

such privileges are ‘those between spouse$, attorney and

client, physician-patient, clergyman—pen{;ent, and for

police informers. Since 1958, however, this

claim has either been missing from newsmen's

. I ments or has assumed a distinctly secondary

constituticnal claim of protection unde¥ the

’
> H

ment. ’

That constitutional claim emerged for

common Law
legal argu-
role to the

First Amend-

5the/f§§f(

time in 1958, in Garland 'v. Torre (259 F. 2d 545), along

+

with the common law, argument. The decision in_  that case .
went against Marie Torre, and in language -which was

construed\sn subsequent .years, in retrospect apparently
’ i K] . »
in error, as being an absolute bar to newsmen's privilege

.unde®qthe First Amendment. What the Circuit Court of

Appeals actually did in Torre was to weigh the reporter™s
claim for coﬁstitutional protection against t

he need for
L /
her testimony to insure fairness in that specific judicial
n - ' : : '
_proceeding. _ ’
What must be determined is whether the interest to
_be served by.compelling the testimony of the

witness in the present case justifies some impair-
ment .of this First Amendment freedom. ~ (259 F. 2d

545, at 548. Emphasis added.)
-,; i - \ . ,y' . .
. //én'the opinion by then-Judge Potter Stewart, the court

L _‘ SR

+ e = v e e = g e e - b o vem e v v

. ‘- ) . ) 12“ .

'y
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_* ., concluded that the balance in this_instance was on the side.
< 6f disclosure . L e g
\\, v <. It is "to be noted that we are not dea11ng here with

' 7 the us&pof the judicial process to force a whole-
+-® :sale - disclosure of a newspaper's confidential
sources of n » hor-with a case where the identity
. ’ of the news source is of doubtful relevance or

materialjty.... THe question asked of the
- appellant went to the heart of the plaintiff's
claim.  We hold that the Constitution conferred no

. right- to refuse an answer. »(259 F. 2d 5453 at
* 549-550.) . :
o NS Nonetheless, the Torre decision was cited five

times in the: néxt 11 years as precedent for denying First
‘Amendment protection for every .newsman's priv%lege claim.
Tne.first time thi; happened illustrates hAQ differences

“between.situations were- overlooked. In Torre, .the testi-

L4
,mony of iﬂ entertainment colﬂmnrst was required in ‘order

to allaggg IrbeI anﬁ ‘breach .of contract su1t to be carrled

forward. , Witho the reporter's test1mony, the suit

.:eventually was d ped. (See The New York Times,.June .

29, 1966, P43, ) But in the’ second case (Apgeal of
Goodfader, 367 P Zd 472, 1961), the Hawall Supreme Court
_acknowledged that other ,sources of 1nformatlon mlght be
available, but still ordered a munldipal government reporter
to reveal his conf1dent1a1 sources of 1nformatlon apparent-
) ly beeguse of a betlef that'the First Amerdment conferred~u

o, no privilege to protect that source under_ani circum-
. .o Jo R » - <5 R

‘

stances.

SNSRI L, " 4
[

In'poth the Torre and Goodfader cases, the repdfrter

at




cel

P oo -11- N

- .
’ ¢ I -
. . .-

. Wa$4invo1ved-on1y as .a third party, in;cases ddrectly o 2

concerning others. This has been typical of newsmen's N
. s »";' -ty
5 2
. - [ . N > * * . ..
privilege cases, and only in rare instances have e

Journallsts been directly involved. Par more. often, the1r

> -y

. §
testlmony Has. been sought to benefit one side or the other

in cases where the newsman has no d1rect interest.

The Torre oase was the first of three unsuccessful
attemnts to get the U.S. Supreme Court tq\re#iew a neyi—
man's privilege decision. Others included ﬁuzphz v,
Colorado (cert. den., 365 U.S. 843, 1960), an oral opinion
by the-Colorado Supreme'bourt in a;diebarment proceeding’ -
whiqh‘eventua11§ was deéided againet the_lawyer}-even
without thet%Epprter's allegedly damaging inﬁormation' and
State v. Buchanan (436 P.. J23-7E§‘\Bert den. 392 . s. -

T ; f— SR e
905, 1968), a grand jury 1nvest1gatlon of alleged marljuana

use on the Unlver51ty of Oregon campus, 1n the wake. of
stor1es in the campus newspaper. In- the Torre and rghz

cases, “Justice Douglas dlssented from the refudal .to grant

pemeey

-~ \ . S— .
~. . _Tveertiorari, but in Buchanan; no dissents were recorded )

- ~ N —

“from the Court's refusal to hear the case. It‘Was not until

-
<

I971;~when~threewkgu§r_gogrt oase§ produced differing
] * T \\\‘. . . :

results, that the Supreme Cﬁpré agreed to take up the sub-

 ®

;s €

ject of newsman's privilege.
p ;

-

. Those three cases includeg, one whidh illustrates the

R 'thlrd method for prﬁ%ectlgg neg;man S . conf;dentlal material --

’.M‘,' Via. statutes.” This method was flrst used xp Maryland in <

e .
“‘?\" o ,\5 ¢ % IO AL 4
NN 42 LT

-\ -—
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1896 and seven more states enacted so- ca1-1ed sh1e1-d* . : ' - )

statutes in: the 1930S, some as a result of a- wave of cases

»
e - attemptlng “to force dlsclosure of confldentlal sources

- -

7

_under a‘varlety oflclrcumstances. Some-of those circum- BRI

. stances were almost frivolous in nature, for.example the
3 14

Kentucky pollce court which repeatedly sentenced two .

reporters to-fines and brlef jail terfs over a two -week
perlod in 1934 ﬂor the1r refusal to 1dent1fy a t1pster who 2] _ Q\

" told them- about a state_leglslator s upcoming hanglng in

<

effigy Four, more states passed privilege -statutes in both

‘the 1940s and the 1960s, whlle e1ght "have’ passed shield - = . .
P
leglslatlon so far in. the 19705, fn addltlon, federal ‘

2 1eg1s1at10n has. been proposed repeatedly slnce|@929 and

-in the 93rd Congress alone, nearly 100 different federal |

‘ - - shield proposals wére introduced, mahyiofithem apparentiy

',-~ in response to .the Branzburg decision. A But, like shield

~’f~—————proposals 1n a number, of states, the £ederal_proposalsg

-

- " " havg yet to: be enacted into law.
=y

-«

Cow . * The 25 states w1th shield 1eg1s1at10n have widely _ .

‘varylng laws on’ their books. Most of ‘the earlier statutes

[ Y
dealt only w1th conf1dent1a1 sources of inférmation, while . .

.some of those in the 1ast 10° years have- also, attempted to -

AN
cover unpub11shed confldentlal 1nformat10n. The scope of;

. the coverage also varles w1de1y, from "reporters of news-

. papers or other publications" (M1ch1gan €omp11ed Laws,'

767.5A, 1949) to pedple "engaged in, ...cqnnected wlth or

> . ¢ ' ’ . 1.0 : R ) : .'
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”overr1ding publnd,1nterest" in d1sclosure freouently in

7
) vfoiation of the law ,and/or is unavailable from any -

o~ . 13- _

‘-employed by" newspapers and/or other news med1a, somet1mes

s
without any further def1n1t1on of what qualifies. as -a news .

medium. {See, for instance, Iennessee‘Code Annotated ’
Sectlon 24- 113 1973 Cumulative Supplement,) S1m11321y,
the bod1qs before wh1ch the privilege may be. 1nvoked vary
from state to.state as do” the ,crucial quest1ons of waiver
of the pr1v1lege, and exceptlons to it which can lead to.

divestiture. Most of thbﬁrecent laws prov1de for a -

less- than absolute prrwaltge, with the exceptions cover1ng

libel cases to which the news medium f;’a—parEY*~s1tu- .

_ations where the reporter s test1mony is “deemed by a court

<

to be essent1al _to prevent'a miscarriage of- Just1ce,eand.

perhaps most frequently, ituations where there is an .

. -

s1tuat10ns where the information may relate to a probable _*M 7

X

~

~walternativeﬂsource."_IEor.aTconcise.but thorough exami-_-

nat1on of the vary1ng provisions of state shield legis-

lation,-see Shield Laws. Lex1ngton Ky.' . The’ Counc11 of:

-

'Staté Governyénts; 1973, pp. lO -19. ) _ff, P .-

-

%,  °II. RECENT PRIVILEGE ‘CASES L

-g‘. O . - . .

Eyén in states w1th broad shield statutes, newsmen

e
e ot ]

cannot be sure their conf1dent1al1ty will be protected

Four recent newsman' s pr1v1lege cases have resulted in the

- -~ o

3a1l1ng or threatened 1mprlsonment of reporters, desp1te

[N
v 4 . a
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state sH1eld laws which seemed to protect the Journallsts

.In Maryland, David L1ghtman was, ordered to tell a grand

s

~ jury about an. alleged proffer1ng of mar13uana by.a clerk in
an Ocean C1ty "head shop," despite the state s shield law
protect1ng conf1dent1ality of sources.' The court held
,that Lightman's personal observat1on of the alleged
; 1llegal act1on in’ a customer s role, v01ded the statutory
“L protect1on because ne1ther the . clerk's 1dent1ty nor the

EN s

shop S locat1on,const1tuted a reporter’ s-conf1dent1al

1 d .
LS .

source bf information. Rather, in these circumstances,

‘the newsman,himselfgﬁas the statutory "source" of the

information, the court held. '(Lightman v. State, 294 A. °

2d 14§ gert den., 411 .. 951 1973, with Justice

Douglas vot1ng to grant cert}drarl ) cL1ghtman eventually

_"tald ‘the grand Jury the locat1on of . the shop, but not the

clerk's name, and avolded a Ja1l term. (See The New York.

T1mes, June 13,-1973 P 30 )

o
.

5 Slm11arly, 1n New Jersey, Peter Br1dge was ordered

Y

to give a“grand Jury unpubl1shed deta1ls of hls*lnts;vlew

~*

w1th a Newark housing comm1551dner whom he* had quoted as;

- 'cla1m1ng she was offered a br1be “~The state Courts held,

in line w1th narrow 1nterpretat1ons of the New Jersey

.

—

the privilege by d1scloslng his source of anformat1on and

),, 1

some of the 1nformatlon 1tse1f Br1dge refused to answer ‘

[

5 ._._...

the questlons and spent 20 days in Ja1l “the grand Jury )

17 / '~‘\ \

shiedld law -going back some 30 years, that Br1dge had wa1ved

<
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' N £ . .
returned no indictments. in the case’ and comménted that it - >

B2 ‘.

. s
1 ] . '

had "...serious reserv‘flons as’ to whether such a br1be ' ’ .
attempt was ever ma :ﬂ“ despite Bridge's story in~tﬁ%

(5. (See The New York  Times,. Oct 25,

in re Bridge, 293 A 2d, 3, 1972, cert. e
\ . . 991, 1973.) - 1 , | - LT

/  supp ied h}m’with an alleged confessign which he puﬁlished

. /story Tan despite an order by the trial judge restricting‘

: news releases® by anyone connected w1th the case. _In .

.

//. 7/ ’ dtsc1p11nary procelengs begun after Farr left the Los . - )

Amgeles Herald Examlner to work for the d1str1ct attorney,

. - . . _ N
thé reporter- told the Judge that at least two of the six

- [

attorneys in the case gave h1m the 1nformat10n but relied . .

.l»

on “the state*s shleld statute in refu51ng to 1dent1fy them . ct

furﬁner The state courts ruled that the sh1e1d statute "f}”*“*;{"‘

. probably d1d not cover a-’ former ‘newsman like Farr ’and

>

wouIE not apply in any eyent when a court was attemptlng

§‘
[N

to egforce its control oyer 1ts oW officers. A110w1ng

x‘r

the g1s1at1ve Concern W1th protect1ng conf1dent1a11ty ’ .

”

¢

. wouléglnfrlnge on the courts respon51b111t1es and v1olate -
the siparatlon of _powers pr1nc1p1e, thHe court ruled (Farr S

- +

. v:“§£gérlor Court County of Los Angelesf 99 Cal. Rptr. . R

. ’ '\

-~

%i?l cert den.,,409 U S. 71011, 1972‘ w1th Justlce ‘ “

S -3 v <Y
- . . .‘ *

s »- : PR : .

oy e 5~ . B . . -
- 7 12 : . : - . e

o . - - . . . - .
» * 14

, . Lo, .




‘by. further time-in jail.

o

-16-

. Douglas again dissenting.) c ,

s . - =

j , : ;
Farr, by then a Los Angeles Times reporter, .spent 46

-

days in jail for contempt of court, for—&%s’refusal‘to

identify his sources. He was finally Teleased on a habeas - ¢ .

corpud appesl to Justice Douglas, pendihg disposition of

his various appeals. (Farr v. Pitchess, 409 U.S. 1243,

'1973,fopinion by Justice Douglas in chambers, actihg as

ES
>

C1rcu1t Justice for the Ninth C1rcu1t ThiS‘oplhion noted
that" the case involved substantlal unresolved que'stions,
1nclud1ng the effect of the Callfornla sh1eld ;aw, and
concluded that it was unfair to imprison Farr wh11e these

questlons were beung consldered )" In an apparent effort

" to resolve the stalemate and still uphold the- courts'

dlsc1plrnary pawers, the Callfornla Court of Appeal r&

- - 2 I e e e - -

early 1974 held that at some p01nt Farr's imprlsonment
would become punitiv rather than belng llkely to .force
disclosure of the newsman's sources. At that point, the

court said, California\law'limits'fhe prison term- to .five
- \ o ™ .
days. Therefore, Farr was.directed to return to the.trial

~ h i

court; and in effect convince it that his refusal to
. LR

testify was based on pri;%iple which would not be overcomég

1n re Farr, 111 Cal. .Rptr.

649, 1974. ) Farr succeeded\in conv1nc1ng "the judge who

- Al ‘

was g1ven,3urlsd1ct10n of the case that because "...of

his commltment to the pr1nc1p1 of confldentrallty and'to_,

'the promlses he has made, .there is no substant1a1 11ke3lhoed
. A

- ¢ . '
- PPN - '
. .
LN - ..
. 5
. .o~ o 3
- - - . .
- -~
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athat further 1ncarcerat10n of Farr w111 result in_his’

- prermet

e

compliance with- the court s order to reveal the 1dent1ty

.of his sources_or OtherW1se‘serve the purposes cof” the 

order."

(Bloomington, I11.,

Daily Pantagraph, June 20,

1974, p. A-1.)

" Thus, because the penalty would he'bunitive
rather than coercive in nature, Farr;s furtheT puniAhment
was limited to fire days in jail and a $500 fine on each
contempt count. (Note that although all dttorneys in the
case test1f1ed ear11er they had not been Farr's sources,

two of them were 1nd1cted for perjnry 1n mid-1974 by a Los

- ' Angeles County grand Jury, in connection with that test1-

’ "mony. San Francisco Chronicle, July 3, 1973, p. 4.)

The fourth newsman. facing.jail despite a state

sh1e1d law was Paul Branzburg, who gave his name to the
1972 SupremeVCourt pr1V11ege dec1s10n T
identify for two grmﬂ;Jluaes his sources for storles
about’ the drug culture around Louisville, the ‘Courier-
Journal reportér re11ed heav11Y on the Kentucky sh1e1&.;
. law, wh1ch seemed to prov1de absolute protect10n for
conf1dent1a1 sources. But the Kentucky high court na
split decision, held that the 1aw dldn t apply when aw"’f
) reporter had w1tnessed a cr1me, and Branzburg was there-

fore unable to assert conf1dent1a11ty even though he W1t-

.nessed the maklng of hash1sh only because of his conf1‘

dent1a1 relatlonshlp Wlth the hashlsh makers {Branzburg
v. Pound, 461 s) -2d 345, 1971. ) :” ' SO
L F o 20 . . f
X ' P ‘ — -

In h1s refusal to'"”

Ty

.t




...~ - had to appear at a cIoseH_grand*TUTY'sesslonf-where his

e T . o
» * N /' |. R
' x/é N
' ST "
N « 3 . « ! - o >
toe . -18- - - S A
LY - z‘ . ‘ “
P The other two cases wh1ch were’ subsumed 1d’the 1972

A - - - SR

5 « Supremg Court dec1s10n 1nvolved reporter§ who cofered the

. BlackK Panthers at opposlte ends of, the country. iThe lower
-

court dec151ons in these ‘two cases went in opposlﬁe ways, . .
. ‘ . ’ 4 \ '

and in one, the reperter was,granted not Just a-pr1v11ege
- for confldential material but also a limited r1ght not’ to L

-~ . lappear at a11 before a- orand jury. Earl,Caldwell, a New

v I

York T1mes reporter covering the Panthers in" San Francisco,

won a- 11m1ted privilege not to reveal unpub11shed con-

' .

f1dent1a1 1nformat10n 1m federal Dlstrlct Court N .
- pplicatfon of Caldwell, 311 F. Supp. 358, 1970.) But i .

argu1ng that this prlvvlege d1d h1m no 'good’ 1f he* still

ées could never be sure what happened Caldwell ‘ f

Sy N .

N appealed and ‘to the surprise ofﬁmany observers won the o DY

Tight to avoid a grand Jury appearance altogether, for this . =

. N -
. spedlflc 51tuat10n where he had been granted a 11m1ted S !

“7-.~7,,,

————— e g ey — T PSS G [——

N testlmonlal nrrvr]ego (Caldwerl V. Un1ted States, 3134,

’ " - - . - ' LA

; F. 2d 1081, 1970.) W E e S s

'In, the second case 1nvolv1ng coverage,éifthe ) N

Panthers the Wassachusetts h1gh court=he1d that there was .

no'protectlon for a telev1s on newsman *who had been admltted

- to the group' s headqnarters in New Bedford Massachusetts,,'- L

. S L
- . 4 ] &

i

on the express “condition fhat he would report\nothlng

L 1 -, é

unless an expected pollce rald materlallzed., The raid- Ao

v
»

’
»

never took p1ace, and Paul Pappas argued unsuccessfully R o

. < ’
- . " . ’ - 2 o >,
~ . . -~ N - .. v .
* "|’ N - . ‘. 4 .
. »‘" N R .. . T . . [N R
. N " . . N B B 4
N - . A
. .
.
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" that he was bound to protect the confidentiality of what S

"-‘ ‘ R - B - . L] - .

-

took place insiée the hesdquarters, in order to maintain® : é”;
‘ H&é relétionship of‘trust‘with_the'local Panfher "
organization.. (In re Pappas, 266 N.E. 2d 297, 1970:)
‘ Atlithé Supreme C01:1rt level, Justice Byron White - ®
extended gomévFirst Amendment proéection to newsgathering,w"'x» 5
- . the first time this aétivity had ﬁeen so féCOgnized. But

o ~ ..

he went on to hold thatﬁnewsmen have no' First Amendment

&

‘right not to testify before a grénd jur&; jus% as other

citizens must do. " : .
Yo -. Fair and effective law enforcement aimed at - ,
;o providing security- for the person and. property. : .
* of 1ae ‘individual is a fundamental function of
S . . government, and the grand jury plays an
important, constitutionally mandated role in-
o “ ~this process. On the records now before us, D
v _~ we perceive no basis for holding that the public - . ;T .
o =l o, .interest-in law-enforcement.and.in ensuring. . _
effective grand jury proceedings is insufficien
to override the consequential, but uncertain, =
burden on' newsgathering which is said to result - -
z . from insisting that reporters, like other citizens,
_ : + respond to rélevant questions put to them in the
haR ) ‘course of a valid grand jury.investigation of <
M criminal trigl. (408 U.S. 665, at 690-691.)

& - Justice White added” that ‘legislatures could remedy” . .

the situation'through“29§Sage of either state or federal

-

-
<

-
",

shield legislation, if they desired. But in ghe,abéenée I
R “ﬂﬁ;ﬁéhw$tatutory protEction: ", ..thére is no/iirst Amend4'
. f};‘\. L e : :‘r\._.: - , N A ) . M ’ . .
y Qépentfpriviiége to refuse to answer the relevant and matérial T
C % - e - B .

.

**d%és;idns}éskéa;dﬁring a good faith grand jury investi- ‘
‘ S e, P T 5 . S o .
,gatibﬁ?@& 8<{l.§. 665, at 708.) In a brief concurring i ¥

TR,
SR A

S r

opinion, Jus$jc@ePowell stressed that the decision was -




o . :.-20- -
o indeed limited to legitimate grand jury probes . and that
- ' < - . N R ., - -

.. .no harassment of newsmen will be tolérated." He

At
L4

— called for "...a proper balance between freedom of the

press and the_ooligation of all citi;ens to give relevantt
testimony with respect to criminal conduct,'" and added )
' that "...where legitimate First Amendment interests require

.. protection,’ the courts will protect newsmen. (408 U.S:—
Ay

i 665 at 710. )5 Yet, ,in the L‘ghtman ease; where harassment

N

‘was argued by the newsman (St Louls Post-Dispatch, April

" 23, 1973, p. 2A), no one on the Supreme Court went on
record in favor of rev1ew1ng the case. ’
Four justices dissente® in Branzburg, led by the .

unusually strong words of Justice Stewart that "The Court's

v o e

crabbed view of the First Amendment reflects a dlsturblng .

1nsen51t1V1ty to the cr1t1ca1 role of an 1ndependent press

_in pur sbglety." (408 U.S. 665 at\725.)f'But this posi- ‘?, =

i

tion remains a minority V1ewpolnt on newsman's privilege

and' the First Amemndment, albeit not an inconsequential .
. *ae L ‘. ¢

N " one, v T
) : s

N j . The‘L'gﬁtman and Brldge cases noted above were both

>

deolded follow1ng ranzburg, and the varlous Farr de-

.2 “

cuslons have overlapped it. Other‘pos¢ Branzburg .

<dec151ons wh1ch ruled agalnst a newsman s right to——

confldentlallty 1ne1ude People _X Flscher v. Dan: (342

.

s

.. = ‘."\h
3 L
2 ‘. G

S A 2 —

N.Y.S. 2d 731, 1973); U.S. v. Liddy (354 F.,_:Supp. 208, — - )

'1972); and Dow JoneS‘ggCo{, Inc. 'v. Superior:Court gtflﬁww'

FON— e e - g e e

o : = i 2 . N °
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1 (303 N.E. 2d 847, 19733. In unreported actions, a tele-
ﬁﬁ”‘ - i = . - i
mwémt vision Jiewsman in Vermont and a newswoman- in St..
. N f’feﬁwy i X

A Petersburg, Flot\dasfwere ordered to reveal the1r sources

—_—— <

or face contempt sentences. (See The New York T1mes,

-

- July 26, 1973. p 31 November -3, 1973,.p 7, and December

-

22; 1973” p. 26 St..Louis Post Dispatchy November 2, 1973,

p. 7A;} and May Z&\j1974 p. 7A; and The Qull March, 1974,

. .
- LR i

L p. 11.) ‘ ki

s

But dn a\half dozen‘reported decisions and at least
that many unreported incidents since Branzburg newsmen

have been allowed to protect confidential sources or

.
w3 ¥

1n£ormat10n, in some cases with direct reference by ‘the y

¥, » ~

courts to the ranzburg op1n10n.’T For example, in Demo-

IS NCNN

crat1c Natlonal Comm@ttee V. McGord, et:al (356 F. Supp

RN
b g o e = C e -

<o _,1394 L973) a ClVll su1t growing out of Watergate, ten .

— i repofters succeeded in quashing subpoenas requiring them

.

to reveal confldentlalf4n£e¥mat1onmabout the_break_ln,ﬁon_

the grounds that alternatlve sources of information had

not been exhausted nand because 1t had net been estab11shed

that the confidential mater1a1 went to .the heart of the
. i L
P 1ssues, as in, the Torre case The court sa1d 1t found

E ) 1

} : th1s _specific protectlon for conf1dent1a11ty to be con51s—-

S tont with the ranzburg holdlng, part1cu1ar1v sinceé this
NEA ‘was not a crlmlnal case, and its 1mportance ""...transcends
< anythlng yet encountored in the annals of American Jud1c1a1
’ ol s .«

-

o 'hlstory.": (356 F Supp 1394,rat 1397 ) ot

. -
A L4
. * . rl
s - \ N s -
: ¥ ) A*l : - /
N . . .
‘n .’ - s N 5

. . ‘u
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A— Slmllarly, lack of centra11ty to the, case protected
- conf1dent1a1 material s,ought from reporters in ‘three other " /

—

Ccivil cases,lncludlng one (Ccrvantes V.‘Time, Inc., 330“ ‘
F. Supp. 936, 464 F. 2d 986, cert. den., 409 U.S. 1125, - __/' -
= __1972) in which the news medium itself was being sued for ”
libel, (Ry contrast, in the Dow Jones case noted above, .
b whereaconfidentiality was denied, theymedium wag aIéo a

\
. libel suit defendant but th mater1a1 sought wdas much

more cruc1a1 to the case. The other two were Forest

Hills Utility Co. v. Heath (302 N E. 2d 593,,1913), in®

which conflgen\lal 1nformaglon not relevant to the suit

was protected under general Ohlo court procedures, and .

. -

Baker v. F & F Investment (339 F. Supp 942,-470 F. 2d

2 778 1972) where the 1ower federal courts he1d that

q =

&

dlsclosure of the real name of a realtor, who had e

. co- authored a,maga21ne art1c1e on block-busting under a

. ~

' '1 pseudonym,lwas not 1mportant enough to warrant 1nfr1nge-

..  The Supreme Court declined to review the Gase (cert.

411° U S. 966, 1973), thus leaving standlng a precedent

level ‘in c1v11 cascs. In fact the dec1s¢on 1n EEEEI
ST spec1f1pa11y called the Branzburg hold1ng a "limited
principle," which. app11ed to newsmen appearlng before a '
o . grand jury conductlng a’ crlmrhal 1nvest1gat10n. (410 E.

L 778, at'779 7802, ‘ A Y e
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But even; 1n\cr1m1na1 proceedlngs, ru11ngs,on\ i+,

- % B R i

conf1dent1a1Ity havye sometlmes protected the/newsman even

-

+ in the wake of Branzburg. Two/reportefk/on a Black Panther .
; A newspaper were allowed to refnse/tﬁ/gdve a federalvgrand ‘

Jury conf1dent1a1 informatien about the 1nterna1 management
of the. paper, though nqt before they spent ‘some time’ in

~~3a11 after the tr1a1 court ruled aga1nst them. The appeals

court he1d that the des;red 1nformatlon was not relevant

v - énough to the grand jury's 1nyest1gatlon to allow a chilling

~

- .
1ncur51on 'on F1rst Amendment r1gh s (Bursey v. .United
'z o -

States, 466 F. 2d 1059,€1972 reve ing in re Grand Jury

Wltnesses, 322, F Supp 573 1970

In a Delaware cdse (1n Te McGowan, 303 A 2d 645,

. 1973), the state s Supreme Court held that the W11m1ngton

- - e e e

s o
. -News-Journal did not have to,prov1de state pollce with'

.'unpubllshed negatlves “taken at an ant1 bus1ng ra11;///$h€

—“*—~dec1slon however, was -based. on the technlcalltx/t at the

subpoena in the case was 1mproper- and could not va11d1y

be used to agsist a routine police 1nveSt1gatlon. A

K _proper subpoena.by the state attorney general -however,

/\

- would be 'subject to the Branzburg standards -and guide-
ikxlanes “the court held (303 A. 2d 645, at 648.)"

- 1
' 0 ’

- I Among the’ reported 1nstances where newsmen have

. been granted- at 1east a 11m1ted pr1v11ege of conf1dent1a11ty

N wrrs

V///fince ranzburg are cases 1nvolv1ng a Vlrglnla newswoman

"o (St. LOUIS Post- Dlspatch Aprll 23, 1974 p 12B),eMlssour1
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ision newsmen (St. Louis Post-Di@patch, April 21,

10A arrd §pr11 27, 1974 p 74} ;" 2 Tehnessee-

L e

1k shgw host (The New York Times, ‘A if 28,

television .

1973, p. 66), nd newsmen in Connectlcut .Georgia and

~

'Florlda (The New. York Times ,. March 21, 1973, P- 19} May'

~

20, 1973, p. 20; and‘June 10, 1973, p. 23). The,cases,
P all involving'neﬁsmen as. third parties, ranged from murder
M |

a,trlals -to. grand Jury 1nvestigat10ns of alleged corruption.
zThe reasons for grantlng the pr1V11ege varled from the fact -
that a grand Jury term had explred to a rullng that the .

. 1

“1nformat10n was not essentlal to a falr tr1a1 to a holding

that newsmen could be forced to testlfy about conf1dent1a1‘

'matters oniy if they had, actually wztnessed the comm;551on

... b
v of a felony i, 345'

«

f~~Nt~~Evi”'r-rmwﬂddltxoﬁaily,-nevsmeawln*a#number ofrrnstantes~ :

o T

s,

: "have been nr&ered to reveal confldentlal materhai aﬁd thexr

refusals h{}e produced fhreats of punlshment that hayej -~

/

- ’g

O .’

.. o';’-

'. ,vtoplc, compzle
; o N
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cancelled because confldentralaty could not be adequately

m

S guaranteed‘to‘lmportant‘sources 3 - Thus,ﬁtwo‘yeats aftet"‘“‘"‘f:,
. § —
Branzburg, the arguments contlnue over whe'ther.nev%smen.~ o ?

should be pr1v11eged to protect confldgntlal aources,,and

if s0, ‘to,what extent. o e ‘I' T

-

-
-
-

- - . - - -
. e

“III. - A PILOT SURVEY' . . Lo

Opinions about shield statutes and‘thetstatus of '
protection for newsmen‘s’confidential materiel were the '{~" L. f .f
.”sub;ects of two’ surveys-of law enforcement offIC1als in
the 19405."0ne stujy, by Walter Stelgleman ("Newspaper_" o S

rConfldence Laws—-Thelr Extent and Prov151ons," Journalzsm

Quarterlz, September, 1943, pp. 230- 238), surveyed .the . .

. ':3attorneys general of the 48 states‘ and was, almed prlmarlly

s

,”;:'uﬂat—detefm&n&ng thefstaﬁus~o£1the-%awu— $hewseeond~—reported

s'by the New York Law RGVISIOH Comm1551on (Report”and Study T

',5;;,~ Relatlggfto Problems Involved 1n-Conferang Upon Newspaper—

o men a Pr1v11ege Whlch Would Legally.Protect Them Frem SR

e .;é,pivu "’“Sources of. Informatlon leen to Them,_1949 at T\\\I\>%\'

N

. 1e£s 1nwthe 11 states wh1ch¢then had shield. 1law
\‘2 L o \ “'\‘\-‘ i
T \g; suryey, by'theNSpOnsor of a New Yox

’%5~;;,1 ‘the law enforcement people "how*the law‘xprked Out in theirc* fJ.Q:“"“\\:
TS . e . N \
S "respectlve states and whether reporters had- lnterfered in -
‘'’ ."‘\O . ) . - o
any way Wlth Prd§ecutlon of crlmlnals oT" law enforcement L e,

-

S*i.Q~3“ (Ibld., at pf 143 letter’submltted to the NYLRC from State ‘L
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-Sen. Thomas C. Desmond ) - o ) ,:

-—77«~«u-‘~~-m“a~5he ‘New- York surxey reported that no. respondent MY S

t
&

C1ted a-single 1nstance of a reporter even attemptlng to
abuse the statutory pr1V11ege and noted that the group
~was ”v1rtua11y'unan1mous ‘that the laws had worked: out

satlsfactorlly and that reporters had’no; 1nterfered W1th

5 S [

law enforcement or prosecutlon of crlmlnals at all "
(Ibld ) The study also’ quoted one of the respondents--an

e K.H:‘ assistant attorney general in Arkansas--that the shield -
1 ‘- z

law “there haq'been helpful at times to pollce and other !

lew enforcement'bodies.: (Ibld., at P. 144 ') ‘That.theme

”

3 -2

s-was plcked up again nearly a quarter of a century later by 3?

Prof Vlnce Blasx of the University of Mlchlgan Law School . fgf

-, -

)

. who reported that 1n hls interviews w1th prosecutors, ‘a3,

c ey

,_-‘

.

numben of them 1nd1ca d s e beneflts _to’ them from the~‘

e e e e ® e e M ST S PR e e -

. ,.“

L

'
’ T s .,,

existence of confldentlal relataonshlps bgtween newsmen

-~

f“ and sources. (See Blas&'s testlmony reported 1n Senate .

Hearlngs, pp 138 139 See aIso Bla51, Press Subpoenas e "_“*;

ach LB An Emp1r1ca1 and~LegaL‘Analxsrs,vReporters Commlttee for T ‘¥’:;"

R - - , 4

Freedom of‘the Pre55'~ Study Report 1972, esp, at pp. 29—-

o 37 and 206- 208 Foe o Co ? e o "2:-"
= .;"":";"‘~‘ Another recent survey, thls time of attorneys - T
general, was mdertakemw Amerlcan N,ewspaper E | < A

L =

~e

- Lo“ ~~'..-’_¢f 5 Assoc1atlon and submltted to the 1973 hearings

\a.-.. =%
. o, t,’f-, X A7

I T propose- :L&?’,”“”.
. ‘ . e . \ .

Congre551on 1 ommltte;
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723. § Thirty-four responses were received' lb bf the

;attorneys general sald they were not aware of'any‘con-f
‘froq;atlons between 1nvest1gat1ve bodies .and the press din
thelr states; seven expressed support of vprylng degrees
for the’ enactment of newsman's pr1V11ege legislation.

(Additionally, a letter to the author,‘from John M. French, ’

Jr,, datedtfeb .25, 1974 noted two later responses to the

- e .o
~

s ANPA survey, both of Wthh indicated n¢ subpoena con-

~

frontatLons, and one of whlch expressed support for shield

leglslatlon ) .

v .

~. ol

. This type of information seems to be particularly-'
® . s ‘ . o
appropriate to the status of the discussion of newsman's

_privilege at present .since the point.was stressed in

J

RN

' Branzburg that First Amendment 1nterests 1n conf1dent1a11ty
P

-

fied by tﬁe need-for testrmony before grand juries.

(408 U.S. 665, at 682-and 690.)

' " naire was developed and sent in March 1974, to officials‘

IS

on the'law enforcement firing line--county prosecuting
attorneys and selected police chiefs--in six states, 1n an

effort to, 'learn whether newsman's' privilege has an actual

5

.impact on-the- 1aw enforcement process. The questlonnalre

focused on . T
. ) S : > *
o~ opInlons of whether newsmen should have pr1v11ege,
e anﬁ 1f sb how it mlght best be conferred U
: -_.\ o, oL .’ . e, . . )‘ N - :( T
. . S e < . i i
~ . o ..“:__ .-.:. 3Q - \
- ‘ - - - e - _ »
- : & - . L s
« . ‘;- ‘ ".. o. . e

musE glve ‘Wway to the meeds of 1aW “en"‘forcement " as - exempll‘“ e

Therefore, a question- y

e

;

= Q

- : N - S .
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ement off1C1a\§x

R 4_“..___....

f
v

2. whether the 1aw enforc \ag nYWSmeK

Pt S
\\‘\« ;f . r
I

as abu51ng conf1dent1a11ty,

3. whether they (11ke some of the rés’

;/ﬁ’ " [t
cooperation with their agencies by newsmen. o L
[ ’ . ‘ y :
The' six states-<5elected for the survey were—Tontrolled
v - : .o L. S /
for presence or absence of a shield law: - Illinois, Indiana

-‘\\and New Jeréey all with. sh1e1d laws, the: latter two more . -

”".than 3o,y22¥§"3{d W1$C0n51n, Iowa and Missouri w1thout _:;’#gkq;;jf“?u
shield 1aws New<Jersey was 1nc1uded desplte 1ts*lack.o; ,;tf—;fjij )
prox1m1ty to the 1nvest1gators because 1t 1s hlgh1y= &7‘f:?;57?:7;7fijff
Zurbanlaed and addltlohaily jf_séﬁé@ﬁé?ddf an”Ziéﬁif}“~””ﬂ’ffff*””"‘““
among shield law’states, since fgs co;rts from the '1940s - ) -; K

- . e f
have rendered very narrow 1nterpreEat10ns for the statutory

——— - — fad

cloak aof conf1dent1a11ty. (See,'e g ) State v.’Donov1ng

+ -

30 A 2d 421, 1943 Brog V. Passalc Dal.l)L-News, 123 A, L

"2d 473, 1956; and Beecroft v Polnt Pleasant Pr1ntlgg and™ ) TF

Publlshlng.Co 197 A.'%ﬂ 416 1964. J Addltionally, New ‘ -

.

'Jersey was: the site of’ a w we11 pub11c1zed newsman's pr1v1lege

ol

case 1n~1972 (Brldge v.ﬁNew Jers;x, 295 A. Zd 3?% and an

. attempt Lo broaden the Coverage of its ex1st1ng confldentlx Do

. P
3 -

.a11ty statute was vetoed by the gpvernor 'in 1973 on the

g%ounds that it extended too much protection. . -(Shield

S

. 1 . ! . . . -
- 3 1' * ! * *
PN ., e
.

-~
L]




T ;EL?V51 ;Lex%ﬁgton, Ky.E The Coungll of State Governments*

% e ot - - -

\ ' < v )
11973, p. 9.8 See also The New York T1mes, Mar.- 20, 1973,

x

. P 1,‘and Max. 24, 1973, p. 71.)s Thus, awareness of the ’ ,:;€
) issue was. ant c1pated to béwpartlcularly h1gh there; .

Unfortunatelyﬁ the small number of New Jersey respondents

. i3
- made the resuﬁgs less than definltlve on that point.
! K -i’;r ! , - ka)

. .
7 &

- - Mail qugstlonnalres were sent to all county prose-

[y

- cutors in thesé%states (a total, of 485),-and after a follow- B
i S “up ma111ngf reigrns were received dur1ng March and Apr11‘
3

1974,,from 170 Q'about 35 A slightly shortér qnestlon-

S . nazire was sent fg 80 police chiefs in the six states, in LN e

communities w1th ﬁ.newspaper of 25 000 circulation or. more,

£
=

b and/or at least 6§e TV station. (For ‘the purposes of th1s' -

h'

pllot study 1t wa§~decrded to 1gnore the suburban pOllCe

—— [ """T PR — U P ».*..« - Dol

;,chlefs wrthln the getropol1tan areas of 1arger communl-
X _ 3 ;
t1es ) Agaln aftexi a follow up, responses were . recelved

A - L

from Just over half%of the chiefs- or the1r delegated‘ . ’ ;{

representatlves. Because of the smaller size of the

»

- v . ¥

. police sample, and because many- of the chiefs apparently SR

asked their subordlnates to f111 out the’ qnestlonnalre,

« \ » e X . Y ’ |

) results from thls group w111 be reported more sparlngly

e than for the coLnty prosecutors. . ~'///j
'.4 4 . ’ s - o

-

e One ca%eat is. in order in regard to the prosecutors

. ' <

data, however. Except‘for-&ew Jersey (where the response ¥
] s, s o

=N rate was sllghtly below the other states, and where the =~ * -

.7 universe was 11m1ted“to the state's 21 countles), the@ ) PN
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. S A : =30~
" P L - ra . ‘ ‘ ;
pajority of questiqnnaires went to county officials in

rural areas rather than in metropolitan centers, simply"

- - - ¢ . r

because that is the naturé of most counties in those five

. - states. Some of the prosecutors responded that their °

. . . C %o
3 experiences were not representative, since they rarely had
contact with daily papers, and had very little likelihood
I {.
of becoming involved in any situation involving a newsman's

confidential information. Nonetheless, law enforcement
A . P

.
N

goes on in rural as in urban oounties and the- responses in
this study are viewed as part of the total universe of
American "law enforcement agencies. Preliminary analysis
also indicates a. significant number of responses (approxi-
mately 35) from prosecutors in urbanlzed areas or in

., counties where a major university is located. All pollce
"c‘hie‘f"t,esp‘onses" came from urban areas. And on at "1”eé's t -

~
- .

one major point--the.issuance of subpoenas .to newsmen--

’

N ! - . v -
. rural prosecutors were involved in greater numbers than

were those from urban areas.

. The responses indicated that 10'county.prosecurors,
including.seven from county seats under 15,000 in popu-
lation, and no policemen Had:requesﬁed issuance'of’a
spopoené;to oompel a newsman to testify. ‘(This is'just

umrder 5% or.ihe oombined responfding sample of both police
chiefs -and prosecutors.) Of the 10. who issued subpoenas

four said that rcporters actually prOV1ded 1nformatlon or

testified; in the other cases, the rquest was negotiated

t . E

o,
v
/.

> + o s e ————

*y

B ~

_,\..
.
e
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’ the information may have been confidential. Tﬁus, 17%.of

- Loe

-31_ " . . :‘ ! :', ' B 4

or dropped (In addition to these 10 prosecutors there are-

such s1tuat10ns as the p:;iegutef—who sa1d he ence R
subpoenaed "...an ed1tor 0 had publlshed a letter cr1t1—
cizing my handllng of a. case which had not come to tr1a1 so

. that he could see what actually happened when the case s '

came to oourt«"f Interestlng}y,_all four prosecutors who
said tHe/reporters'did'testdfy reported also that tneir; .
refationships'with %he pressgwere’Lexcellent.U (As en .
aside, press relationships were reported to be‘above_E X R
average for wvirtually all prosecutors responding: 731$e{d

they were "excellent," 64 reported they were "good " whiIe -~ o .
16. sa1d they were "fair" and only one each adm1tted to. |

"poor" or "hostlre" relatlonshlps.. Comparable f1gures forL

the chiefs. were 16, 17, 6, 1, and 2.) _ - ' ’

”““Howeﬁer,"66'prosecutors“(38f8%)‘fepbrféd’that"Z'
reporters=had at:some time Eeiped.their office by volpnteer—
ing inrornetion, and Zg‘police chiefs .(59.5%) reported‘the N .:
same experience. Of these totals, 22 prosecutors :and‘lz
police chiefs said that the information &as<confidentié&33
while another seven prosecutors and one.chief said'tnat

r

the proseeutors;in the Suryey~ ahd 31% of the police

chiefs indicated that they had received confidential

(X ‘ . s ~
1nformat10n from newsmen - -who volunteered it. o o

:s

™
‘ ThlS data sqpares with Blasi's f1nd1ngs from‘hls

,generallsample‘of reporters that the "phenomenon of-ﬁ. ‘ e

> . y IR

»

-
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:,h cooperatlon with 1aw enforcement has not heen 11m1ted

~ - — -to reporters on- spec1a112ed beats who rely on police*r -. . ¥ .. - - -
x .~ Yo ” Y -

~sources." (Blasl, Press Subpoenas‘ p. 29. See, also P

A ‘Kreighﬁaumy Hillier, Pressures’Qn.the Press. *New Xork:

, .
* . - P

Thomas Y. Crowell¥ Co., 1973;’pp 29-301 " "For decades, .

o= reportérs have on occa51on worked with law enforcement, T

- . .
. . P - » "~ .

agenc1es on a Voluntary bas1s. Swapplng such 1nformatlon

- .
a . N .

pa1d off in.news stories for medla and missing .evidence
g -

- .

for pollce,‘FBI.agentsd and pthers.") From interviews with -
. . / . . LY. - ~

o

. [ . o . e . o -
'Teporters 5 -as well” as. an extensiver questlonn}al Treé survey,
e : o, ! oo . .

as

"Blasi concluded that theré Was general "...press-cooperation "

‘. with ‘the process of offrc1al fact- f1nd1ng‘" (Ibld., 37 ) -

K
f , 3
- »

Blasi added that 1n recent years, reporters have become <

. . » A "r . -

‘somewhat 1esse1nc11ned to cooperate as freely as prev1ous1y

L

. v o . . . <

«chwsw_g-_wlth law enforcementro££1c1als’-especlally .at_the.demand ... . ... .. __ - .

v [ .

of suchvofficials. -"The essent1a1 change is that newsmen :
. , !
. " h - .4 . s
are.now more’1nc11ned to judge for themselves | when. the C1v1c\

* ’

L.

need for their 1nformat10n outwelghs their own profe551ona1

need to respect conf1dbnces (Ib1d., p. 31 ) o ) L.

Thus, both from thlS survey s response’s from -

prosecutors and'fﬁpm Blasi's data from reporters, it seems

- that some of the conventionai wisdom regarding protection
— E . ) .
' of confidential sources and information by newsmen needs

. 'reexamination; Hoﬁéver, it should be noted that all . ot
respondents may . not have 1nterpreted the questlon about

.~ + L ”

. L confldentlal 1nformatlon from newsmen accord1ng to the same

' . . . ”
. v - .
. . ¢ .0 . N
- . O" L . S ,
- . . -8 . o~
.
.




) - ’ R . Q —33—' - ¢
* definition of the tezm. Additiona11y3;the question did'not

- "distinguish sharply between confidential sources and-

PR3

confidential information, and that might’ have led to Some
confusion: Neverthelese, these responses plus Blasi's '
. , 'd%ta indicate that some newsmen are apnarently'cooperatiné'g
:l . voluntarily with lan enforcement personnel even where :
confidential matters may be inyolved. Drug activities and

- -

consumer fraud cases were among the specific areas where

reporters have provided confidential information, according
. to several of the proéecutoré. Two of. the attorneys noted
that while they have received. confidential infornation, it

b ~

. turned out to be 1n51gn1f1cant And-one perhaps typlcal

. of ° a larger number, noted that he has a good worklng

relationship with the press, and "we exchange confidences

” . f
|

I N N , . N P .
. . "l - " -

oo frequently." . . .t . ..

t ’ . 2

The‘responses "showed no 51gn1f1cant dlfferences

L between shield law statés and non- sh1e1d states in regard
s . b *

+ to this volunteering of information 'althbugh'the°percent—

LI
|

\ -
-~

-

-

-8 } L e .
\age of prosecutors receiv}ng such_cooperation:was somewhat
. hlgher in shield states. N(Thls trend however, was ‘
N\
Feversed for the poche chlefs ) " The same general situ-
LY i - i L
tlon for both prosecutors and police chiefe occurred in -
regard to the volunteer1ug of confldentlal materlal

rd +~ A

-between sh1e1d-and non-sh1e1d states. But when the

-»

volunteerlng of 1nformat10n is analyzed in 11ght of the

- \
[

. prosecutors' percelved press relatlonshlps, a patterntbeglns

-

. - . . .
~ ’ .
v,

\ -t . . » N .
. L IS . .I '

L Lo , a r
o\ .
. . , . . - . ) .
Ed ..
. . , . . .
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in Table 1). > The better the .press relationships, the more
© - . TABLE-1
‘. . 'vProse¢utors' Receipt of Information. ; .
N : . .+ and Press’ Relationships ‘
N ’ '~ Had Infor-  No Infor- Confidential
N - . mation. mation - Information
. -+ .Yolunteered Volunteere lunteered c,
= “ . ' T ‘ ‘
.~ Excellent ) ‘ < — - o
press 36 (57:1%) . 30 (36.6%)) 19 (65.2%). o

to emerge (Seﬁ.Tablé i). And the Qane ﬁafiexn.holds'for" -

the! volunteerlng of confidential 1nformatlon (also’ shown

O

. relatlonshlps

“Good press
relationships

Fair or
WOoTrse press
relationships

- - Totals

.

25 (39.7%).

- -

63 (1003%)

-

37 (45.1%)

15 (18.3%)"

8% (100%)-

P

7

L ]

. 8 (27.6%)

[

C 2 (.6.9%)

Y

- /.

.29 'uoo‘%).

+

~ ~ -{Don't Kmow"" and "Not Ascertalned" Tesponses: are -

ignored-here; "they totalled 25 out of 170 responses

to these questions.)’ : . S

These figures are significant at—the .005 level for the

K]

.Information Volunteered-No Informatlon Vquntqered section,

of the Table

Ne . LY N - . >

2 ——

- .
> ¢ ’ . -

likely that a prosecutor will have received both infor-

mation of any kind and confidemtial information of some

- sort from a Journallst (The ce11 sizes for pollce

. -
chiefs' responses to these questlons were t00 small to
be va11d for analy51$ ) This pOSSIblllty.Of 1nformal

’cooperatlon is one wh1ch deserves fUrther study, although

4
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relatlonshlps and (1) whether a prosecutor had,reguested a
subpoena for- a newsman, (2) Whether a prosecutor thought

“that newsmen's refusal to reveal sources OT 1nformat10n had

o) hampered the apprehensxon or prosecution of cr1m1naIS° '

-

(3) prosecutors' preferences W1th regard to protectlon or
no protection for conf1dent1a11ty. ) ' "L

o ‘2 Only 12 of 170 prosecutors said they thought there

had been cases" of newsmen c1a1m1ng conf1dent1a11ty when

.

th1s shouldn't have been -done, though a-number expressed

| : §usp1c1on that th1s might happen ‘one pollce chlef reported
such an 1nc1dent in h1s state, though over half (54 8%) -
sa1d they S1mp1y d1dn't know of any such situations.
Slmllarly, no p011ce chiefs said that refusal to reveal

-

sources had hampered apprehenslon oT, prosecutlon of .. . °

“Tcriminals, ‘thotgh "almos £ ‘half -(‘4‘5( . 2%)of [thém P\them‘“ I
: selves.in the "don"t’knpw" category. For prosecutors,A‘;

- only 7.5% thought there had heen suchiinterfe§ence,_andf

<,

about one- th1rd said they didn't kmow. I

N . l,' .

\ 4
’ In his survey, B1a51 1nterv1ewed some prosecutors

who "said they thought on the whole the pr1V11ege he1ped

’ 'them...," especially in regard-to voluntary cooperatlon

- - ‘ ~

w1th good 1nvest1gat1ve reporters.. (Senate Hearings,-

P 138 ) Th1s survey went one step. further and asked if
' the-ex1stence of a shield law had been helpful to law.
- ' enforcemént’ agencies. None of the 170 attorneys respond-

3 “

. "~ ing knéw.of any such.s1;uatron. However, four p011ce

« |
R . .. - - . d - - LR
. B R .. -~ A
, » L. . , . , h . - - . e
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:chiefé indicated knowledge of such situations. J -

L]
P - - “- -

- . Amdng the attorneys 1n the three sh1e1d states <

—_— there was cons1derab1e confus1on over whether or not h < —

’

the1r state did in fact have a sh1e1d law on the books.

'~ This, perhaps, is more- excusable in 1111n01s whefe/the .
- - sh1e1d law was passed in 1971 than in the other‘twel

>

- statesJ where the laws have.been on the books for more

- " “than 30 yearsl The figufes bore this out: of the Illinois

— I prosecutors answering'this‘questidn 84.5% (22 of 26)

e1ther d1d npt know whether. the state had a shield statute

- %

— _ oT Sa1d incorrectly that 1t d1d not. For the other two

states, the.percehta

s11ght1y better. 27 of the 42 o

- iprosecutors resbon, th1s quest10n (64 ,3%) e1ther

’ nsaid~their stdt; s)lacked a shield law or sa1d they d1dn' -

— v erm v e e e —

,know.” Overall,’ the COHfUSIOH over Wwhether:or not there\"

b

was state shield 1eg1slat10n on the books was far greater

U - 1n the three shield law states than ‘in- the three otheTs v

~ 7 ]

ures

-(see TabIe Z). -One poss1b1e conclus1on from these f

.. [ .is that the vast maJorlty of prosecutors in the sh1,

. by the ex1sténce of sh1e1d 1eg1s1atlon to pin 'owﬂ:in their,

L ..own mlnds whether or not such 1eg1s1at10n ex1sts. .Even in : -

LN
- . . K - 5

- - the two states w1th long standlng laws, almost two- tthdS S o

e “ef the county proseoutors were unable to answer correctly -
-“.‘ ‘ > s a s . ’ ‘\‘ - 4{:'2\7_"# 5“(' Yi ? '
. A R ] * .
‘ Ta questlon about .the exzstence of such legislat1on.. :
L) ’ - H t - : & ’
' & ., - . , E v~‘ . - ° . ‘" . ; . .. A ) o . - P .
.y Pa . ~ ‘l 'h' * * . . . S
" - : 39 - -
- _— o ’ , ( . ) ) y ¢ o : 5 * .
A . . o »
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. : ) - . TABLE 2 ' . . . o
Prosecurbr§:‘knowledge 6£/Shieidfﬁegisi\tionA S Tf%;*
t Raght ‘i Wrong Don't Know.' Totals - -w;j
3 Shield
. "Law States 17 (26 6%) 271(42.2%) 20 (31.2%) 64‘(100%2
3 Non-. ‘ ”. ‘ ‘ ‘ - - N
- Shield ‘76 (85.4%) © 2 ( 2.2%) 11 (12.4%) 89 (100%)

s States . ce Lo . )

* (l K ,“«q q’

Note: '"Not Ascartalned' responses have been dropped.
S from thﬂs Table. : C

‘ gor the{pollce requggji;s, the percentages‘we?% )
&\(\ comparable. 0f the 24 respondents in the three shield

stétes, only 25 pér cent knew their state had such a . —

] statute. Thé poliée respondents in the non-shield staées i
Ar'were not' as knowlédgeable'as_their proseeutor counferparts: ) . |
-~ two-thirds; of them knew- that their 'state-had no shield law,.
but this‘;as appreéiably below thé percentage for
prosecﬁibrs\in those $tates. g ™ ' B

<o

. : . 'df the 170 attorneYS'resﬁbndiﬁg, 80 (£7 l%T'favored

at least quallfled prot tLon for newsmen's, confldentlal

'materrals in some 1tuat10ns. By a small margin,

o~

£1d states were more faverable to some

- .espondeggg

form of prote :on far—Ebnfidentlallty than were respon- - ;‘ :
dents' £ro /4:1011 shield states {52. 8%°to 44.8%) .But TSRS
y&élw!i‘~t BT -'was & great® %?Eﬁzéf unan1mi£y as éﬁ ééwhbest to. a:,'
- prov1dersuch protectlon (s¢e Table 3).- Note, however, e -
.that the largest preferred categ Ty was reliance on the .

vy o . .
. D B . ‘ R . ” . i

— R 3 -

" . - . »,
' . N a —_ - ] o
o : : ‘0 \
14 . . . \J ” ~ . ’
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of Table 3)

a q;;:‘ Fzrst Amendment by one°and-one~half t1mes aS‘manY respon~
,e..w;"m"4agnts~as—any~ :herwmethod—nf%protection fsee~iast ceiumn R s ’

These responses,—however, d1d not spec1fx\

. ' E N s

e

- °  the deta1ls of F1rst Amendment protect1on.

TABLE 3

¢

Favored by Prosecutors

s o , .

Me;hods of Partial Protection for Confldent1a11ty

Prosecutors

Favoring

Qualified
Protection

Prosecutors ‘
Favoring
All-But
" Libel

, iTo tals*

.21 (12.4%)*% R

Protection

12 (24.5%) 7 (25.0%)

.

S tetes cotd - 10 (2048 0 (32.18)

Exceed) - T

21 (12.4%)*

Diversity’ 0f - “ S
.vvﬁSta eVShleld. lﬁL{Zﬁw53)~e — 4. £l4 33)
Laws - - oo

g

i\

.

t 8. (28268)

N

First \14~{28t§§)

~ > .. ., Amendment %, <

. s

“ ' Totals : 49 (100%) 28 (1808, -

1nd;cated e1ther no op1n1on, or opp051t19n to legal A i§
protect1on for$newsmen s confidentiality, but: neverthe\‘$\ BV
o ‘less on a later’'question indicated a preference' for- TN & S
' one kind 'of protection for journalists. The "First Ry ’
Y " Amendment'" category in the “"Totals" :column <also. 1nc1udes _
’ the-two. respondents who favored an absolute privilege,. 5 D
. and three respondents ‘who indicated an "Other" preference
‘,on\the géneral question of. qonﬁ1dent1a11ty and a later
‘preference fox a First Amendment approach. Percentages L
in the "Totals®!' column are expressed in relat1on to the
total saqple of prosecutors (N-170) '

3
\

. o0
L3 aa . L

19 (1128

. . arx
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T ) A somewhat slm11ar dlversrty manlfested 1tse1f

- ; among those reﬁfondents who _favored protectlon for newsmen .
‘ o A “"
in a11 situdtions except where thelr medium was a party ‘to

LY

-

' /
a 11be1 suit, although the smaller number, of respondents

U . makes it more dlfflcult to genera11ze from the latter -

L8

figures. But note that nearly half of - the prosecutors--a
total of 80 of the 170—-favored some form of protection
for newsmen's confidentiallty on onefmeasure (including

two respondents who favored an absolute pr1v11ege), and

»

over half (92, or 54 2%) 1nd1cated on another measure a

4

preference for one of the four aIternatlves offered as
' ways to.protect conf1dent1a11ty (see last column of Table

- . - . ¢ . . .
i - .
3)0 . . g !
“ 2 ~ . .

Pl .

=

of the attorneys, 70 (41 2%) favored protectlon for,f

. newspaper reporters' conf1dent1a1 materlal Other cate-

RO ——— e —— - e e - - - e ame mem 4 e ey e ——y——- — i

. J gories ranking high among those recommended for such

U ‘protection were radio and television newsmer (noted by
57.6% of the attorneys), magazine newsmen and'wrdters»
}: .(35.3%), and wire service OT press association newsmen,
> (31 8()' ~ At the bottom end of the 1ist were occ351ona1
pamphleteers (11.8%) and former Journallsts (8.2%), t

. 1atter a potentlaIly troublesome s1tuatlon 1n 11ght of the

Farr case. Among the p011ce chiefs, the top four categorles

‘/

favored for protectlon of conf1dent1a1 material were the h . .

»

same, Wlth ‘one change in‘order. The bottom two caFegorles .

were also the’same; 1though in reverse order (see Table 4)
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TABLE4- . e o
e Journahst Categoriés Favored. fo;'pman‘on““ CT T T

" of Conf1dent1a11ty

e T : Prosecutors‘~ iPolice Chiefs = )
Category ‘ . in Favor . ¢ in Favor a o
L ) Number® .$* - Number $* ) N
' Newspapers Reporters , 70 41.2%. 18 42.9% T
- Radio-TV Newsmen . 64 37.6 17 40.5 Co -
Magazine Newsmen § ) - - . '
Writers: 60 35.3 137 31.0 ]
i Wire Service of Press ' 4
Association Newsmen 54 31.8: 16 .38.1
‘Photographers, TV ' g
. Cameramen . - 338 22.4 12) - 28.6
. Foreign Language T 2k . -
' " Newspaper Reporters - 36 - 2Lz 11, 26.2 .
Campus Newspaper Reporters. 36 21.2° -9 21.4 )
*.Freelance or Part-Time L :
Writers or Photographers 33 19.4 7 16.7 '
Other Alternative ‘Media ' :
Reporters B - 33 . 19.4 8 - dQ,O
Book ‘Authors : 28 °  16.3 6 14.3
Newsman for Labor Union . : T )
or Specialized Media ., #7 15.9 7 1@'7 :
oo _DOccasional Pamphleteers . 20 _ . _11.8._ .. ‘A 9.5 . ]
o -~ Former Journallsts _ 14 8.2° S " 11.9 ) :
*Percentages are given as ‘a fraction of thé total N for | ’
each category of respondent (prosecuting_ attorneys 170 ;. .-
police. chiefs=42).. . ) .

Kﬁ;hg the aftorneys 69 (40 6%) checked off at 1east

two or more groups of Journallsts who should, in the1r

*a'

opinion, Have protection for conf1dent1a1 source§ or

' mater1a1 * But on the other side of* that same 1ssue, only S

i

N 40 of the prosecutors checked off two or fewer groups - ; T

whlch shou}d be granted the power to subpoena gournailsts o :f' ;

3

for the1r.conf1dent1a1 sources or 1nformat10n \By contrast

104 prosecutors (61. 9%) e1ther checRed off flve or ‘more such ) ’
) ; ,. ] e » ) . '
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R groups or agencies, or otherwise indicated theirfbelief
T f"fﬁét'§67§ﬁcﬁ'ﬁfbtection“s ould be given to*jburnalistsu~ﬂ~<~~;vli~~-—‘*47

a N -

“The group most favored for such subpoena power was the
grana jury, followed conside;ably by’triaI judges}‘;nd the - ¢
prosééuﬁionxin any criminal frial. Ranking lowest for this -
ﬁower.were parties in~a éivil suit and.admipistrafiye
agencies (see Table 5; this question was ﬁo;‘asked qf

' police chiefs, so no comparable figures are available). .

TABLE S.

- 'P:osecutors"Pfeferences Concerning Subpoena Po;ers
% s : Prosecutors Prosecutors
Category . C in Favor - - Opposed
- ~ Number _%* Number _$* .,
Grand Juries 145  85.3% 25.  14.7%
* - Trial Judges 119 70.0 51 30.0
*Prosecution in Any . . :
L Qiﬁglignélwgése 117 68.8 < 53 . ,_3102 A
Defense in Any T T o o T TTea 3 T T ep T T35.3 T T T
Criminal Case 110 ‘§4.7 i 60 | 35.3 -
Defense in Major -, !
Felony Trials - 106' 62.4 _64 .371§
"Prosecution .in-Major . N
) Felony Trials | .. . 106 . 62.4 ) 64 . 37.6 .
~ Law Enforcement ) N : ‘ i
Legislative Bodies 100 58.8 . 70" 41.2 .
Parties in a Civil Suit 93 .  54.7 77 45.3
Administrative Agencies. 82 48.2 - 88 51.8 .

_* *percentages are given as a fraction of the total (N=170)
4L of prosecutors responding. to the survey; of- this trial,  :
69 (40.6%) indicated opposition to newsmarm's privilege.in - .-
.all forms, and were therefore directed not tq;respond,;o

* s .. this series af questionsy The remaining 101 Tespondénts
"R checked off those groups for which they favored.the power:
o * . to subpoena.newsmen for their confidential sources and :
K information; the figures in the "Prosecutors .Opposéed"

~ ' column in this ‘table indicate those prosecutors responding’

: © -to this series of questions 'who did not check off that . A

Sl . particular..category. iy ) L o s ‘ﬂ
!

* »
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‘: those who do not favor cénfident;alityp only 29.9% (23 of

- quently cooperate with a prosecutor by &olunteering

14

“the “attitudes of prosecutors toward mewsman's confidentialr— -~ -

77) have received such cooperation from newsmen (signifi-

‘cgnt”bexond the .01 level). What perhaps emerges here, in

- relationship involving press relations-information treéceipt-

.drawn from these figures is that.the prgblem of newsman's Yo

K7

v 4 = -

i 3
N N * A L . / .
Finally, of the prbsecutors who favored some fdrm ‘

of confldentlallty, over “half (41 of 75) haVe recelved 1“;(fLL‘:'";"%‘

! e e -

information fromﬁnewﬁmen at one tlme‘or another. " But of

[y

combination with the earlier figures on press relationships
and the vplunteering of information, is that good newsman-
source relatlonshlps seem to work-both ways, when the ' V

sources are county attorneys Good source relationships

provide the condltlons‘under which newsmen will more fre- i

information--even confidential information. And, on the

other hand, suchAcooperation is apparently a factor in

ity. The only problem posed by these data, as noted

earlier, is the lack of an any 1mpact between press relation-

ships and favoring of confidentiality--a relationship that

logically should hold up as the third leg of fﬁe\gfiangplar

attitude on confidentiality.

But the major--albeit tentative--conclusion to be

confidéntiality is not seen as overwhelming by the vast -
majorlty of county prosecutors 'Admittedly,'it can cause .

dlfflCultleS in 1nd1v1dual 1nstances. But the number of

. . -
{ . - : =

2

U I

————— ~

,'\'

©
G




.at.either end of the spectrum.

s g3
times that probLems ar1se is apparently qu1te small——here,
7.5% of the prosec\}e;s 1nd1cated that Lhe . refusalﬁbf

a newsman to dlsclose conf1dent1a1 materlal had hampered
apprehension or prosecution of criminals. -And,_obv1ously,_.
even for that 7.5%, such Eroblems are 'not everyday
occurrences. Mosf prosecutore,perhaps, mignf agree with

.

the comment of one reepondeﬁt who wasfstruggling with
cr1ter1a for a qualified privilege, and remarked'g ", ..at
some point, (and) I'am not sure how we define it,.the public
welfare and protection must take precedence. Newsmen

would probably agree with this position, though the point
might well be defined differently. But this kind of g
approach to the prob%em represents a desire to.accemmo—
date conflicting values, rather_thanman‘abeolutist position

’

"The fact thaﬁ a.majori%y oftprqsecutors in Ehield '
law states did_not know of the existenee*of shield statutes
lends further credence to the conclusion that confidentiala
1ty does not cause frequent problems for prosecutors. As.

one attorney phrased it, consideration of the issuance

of a subpoena for i newsman would ‘be "an extreme rarlty.

-He added: "Our .'news gathering' is done by p011ce -

investigators. .They :are the énes who put together a

criminal case--not the newsman!!". -

’ . . ' B N
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What can be said with certainty abont newsman's . -

-privilege in nid—1974 1f State sh1e1d laws. don t always

< protect newsmen in those‘states, and if the* zbung :

°decision is uséed to grant as well as' to deny.newsman's‘
. 4 ’ < '

0

B

ot}
.

privilege? _

-~ It appears that there is little First Amendment

protection for ccnfidentiality before properlxjfunctioning -

e

érand juries, and only slightly‘morewin criminal trial"

proceedings, though the latter has not been tested fully! v

«-

In civil proceedings, although theﬂsitugtion is qﬁite . -
uncleéar, the balance has perhaps welghed slightly in favor
of Journa115t1c pr1V11ege, in the post- Branzburg cases.f

Some sources appear to have dried up, but newsmen

G U U e - ﬁ,ah,. g ns -t e = — RS - mrn —

P

st111 seem’ determlned to get below ‘the surface of “the news

bl °

- and prov1de-what they con51der to,be necessary informatien

Kand background to the pub11c

Even the very real threat -

-

of Ja11 terms has not conv1nced newsmen to v101abe confi- -

“In the .

dent1a11ty upon 1egleat’Ve or Judlcla& command.
cdses noted here,. only Dav1d L1ghtman ‘and. Stewart Dan
acceded'to such demands, and accord1ng to this author s

3
they were -only the f1fth and sixth newsmen in

<

research
125 years to do so. _Nor have newsmen insisted. on protect“
1ng the1r conf1dent1a1 sources or 1nformat10n 1n every

p0551b1e situatlon; as:1nd1cated by the cooperatjpn with~

-l
-
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. 'apparently ‘had a-con%idenfial.rg&ationship. (Chikago T

>

. |

. . P . - . - -
. . iy .
. o g ® . .
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rog " . . * D .o ¢
law enforcement officials reported in the pilot survey

data mbove. , Additional confirmation of this comes: from

3

such incidents as the testimony of a Chicago rreporter

regarding a policeman, accused of murder, with whom he'.

-

’ Pl 4
1

Tribune, July 10, 1973, Sec. 2, p. 1.) This is also borne
out by a,féderal.official who 'said this year thatﬁéince
thé issuance of the A;tofney Generél's éuidglines coveting
subpoenas/to newsmen in:1970, only 28 subpoenas have been*'
issuéd afvthe request of fedefal prosecutors, aﬂd 26 éf
tﬂesq were)reqﬁbste& by:Qhe newsmen involved, who‘ybre
willing tostéspify but preferred to do so only after a
subpoena was issued; . In only two of the 28 c;ses‘was

there a confroﬁtation with the newsman. Prior to the

s
L)

77_gpidelines},th&ljustice Department was'issuing about a

.dozen subpoenas a month, and confrontations were not

uncommon -- for example, the Caldwéll case. (John W.

. Hushen, Public Informatiop‘Diregtor, U.S. Départment of

oo .

Justice, statement§ at'thé.conferenée on "Media and the
First ‘Amendment, 1974," Michigan Stgte University, East.:
Lansing, Michjgan,.May‘S, 1974. For a recent version of

the guidelines, see 38 Federal &egﬁgtef 29588, October

i
o

L4

26, 1973.) y

. - i
Thej@ffect of the guidelines is borne out By retent
privilege cases. Two-thirds of the dozen reported.cases -

14
¥4

‘since Brénibﬁrg originated on the state lqvel,'invoiving ;

H

“

e
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~

[

R4

v




/0

foe

S . ’46:w

both grand Jurles and trial proceedlngs. Six of thoEe‘LZ

>

cases also arose 1n .Shield law states.,, 1nd1cat1ng that I

4 {‘ -
lat1ve d1rect10ns, or that the d1rect10ns are amblguous.

But thlS may not be a_ cruc1al dlstlnctlon because the

+

courts Seem to be moving toward the same general guide— .-

.lines whe'ther shield 1éws govern or not.

i

:Those guidelines eppear .to be that the First Amend-

ment must be ‘balanced agalnst the competlng néeds of the

-

judicial system; that grand jury. and other‘crlmlnal -

Tt
) ”’r‘ .

proceedlngs are to weigh more heav1ly 1n the - balance than

’ - s

c1v1l_proceed1ngs (unless, perhaps, the news medlum is a-

party to a civil suit);:that newsmen who actually witness -

P
N

a felony are much more likely to be required to testify,

__regardle$s of confidentiality; and that situations-where

a newsman's testimony is needed;io prevent a miscarriage

of justicé, OoT, serve, some'overridfng societal interest

will weléh;hea“”l? igalnsf“ﬁrﬁfEET*‘n fUT the First ‘Amend- .
ment. But, ifnversely, 1nformat10n wh1ch is not essential

to a proceed ng, or which can’be obtalned from alternatlve

e
_sources, probably W1ll not outwergh First Amendment clalms

in any satuatlon.. Add1t10nally, the perceptlon by the
courts of a trad1t1onal type of conf1dent1al newsman-source

relat10nsh1p;g§v11kely-to strengthen~clalms of confi-

dentlallty _ “, -

The questlon has been asked whether there really is ',

L4 v . b

the courts, have not been, totally willing to follow. legls— o

P R )




v, dent1a11ty 15 p;qtected in shieId states or elsewH'

: . B ' T 4T : ‘
any need forfﬁorma; legal pretection of confidentiality.
. oo . T "
. The Watergate'examble can'be'used ‘both ways ‘in such an. °~ ‘-

A\ - I
~

argunent' while 1t 1s ‘tTue that conf1dent1a1 sources : e

’~_ v {

wereﬂcruc1a1 to&the medla‘reports on Watergate, 1t is also

true that most.ef those .sources made their 1nformat10n b

\
. avallable in the absence of any formal legal protect1on1} ®: RN

~for,the1r anonymlty Butrthat, perhaps, is the- crux of

- .
“ the issue: no one -- neither nNewsmen, nor sources, ‘nor -

-

" the public éﬂ _xan be sure of the extent to which confy-

A

<

)M."

That uncertalnty, plus ‘a general réluctance by pPT ecutors

and courts to jail newsmen 1ndef1n1te1y while still pun1sh— -

1ng them for contempt leaves the Journallst in the middle

r L

~of thlS complex issue. Continued uncertainty over where

2

the pfeclse balance should be struck requ1res the newsman . -

T DTN (R . e m———— P B I

to shoulder the burden of resolv1ng this complex relatlon-

g ship between the needs“ for an orderly’ judicial ‘process and
a generally free flow of 1nformatron to the public. R
! - N -~ ‘

But even people who agree that the uncertainty must

be resolved have wrde dlfferences of op1n10n “on. how to do
R ,

S0, as the testimony in the.most recent Congressional K ‘
(A - -

hearingsﬂproves amply. . What seems to be needed, especially: .

B inivfew of the@survey data reportehtabove on the'actual

..serlousness ‘of the newsman's pr1v11ege issue, is a refocus-f

1ng of the quest10n, to zero in on the relatlvely small '.., ) *

1’

B number of 51tuat10ns where conf1dent1a11ty and the law -

L9 L . \ + -+ " . st Yot

Y - . = . T . . . i )
v e . - . '
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enforcement/Jud1c1a1 processes - really come 1nto conf11ct. !

”“,‘M - EET

".The- need for such a reappralsal is ev1dentmwhen you add !

ot aad P 14

the survey data to the 1ncon51stent pattern_of Tecent | S .

‘newsman's pr1v11ege dec151ons. On one hand some - courts‘

v

have upheld pr1v11ege recently bn such grounds as conten- ‘
. .

tions that the material sought is (1) available ‘from other

sources; and/or (2) not cruc1a1 to the proceedlng, and/or

>

(3)‘not part of an 1ssue of overr1d1ng soc1a1 1mportance. J

But, by contrast, ih at least two cases (fonest Hllls and

McGowan), 1nd1v1dua1 newsmen have been excused from

4

testlfylng, but the courts\lndlcated that no general news -

/

man's pr1v11ege was establlshed'by these  decisions. Other

’ ~
' courts, most notably in Branzburg, ordered individual

newsmen to‘testify,
‘Above “all;"a reappraisal is needed“because of the.

L

- . ‘ O ‘

small number of" 51tuatlons whexe a major conflict exists

between the media and the Jud1c13ry Both the news media
and the judicial- system need to look at’ th15 lssue in a
‘new frame of reference and to work toward eome accommo-
dation that does not produce broad scale problems in an

effort to resolve a small (albe1t h1gh1y sen51t1ve)

.

percentage of cases.

Recent developments 1nd1cate that many" people in

both fields are. already doing so.’ But to those for whom

~

Flrst Amendment values have always outwelghed the law

-

enforcement or Jud1c1a1 processes; the 1ssue shouid be

®

*
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seen not only in terms of the poss1ble 5tor1es-wh1ch mlght L

L
]

A be "ch111ed" by a comstrlct;on of, confidentlailty CTom T e e

b ; . v .

C ' those whose values have rin in the opp051te d1rect1on,

at
%
A
w ,
. $ ’

: the problem should be seen in-broader terms than gJust = e o
85 L — \ B L4 . .

potent1a1 1nvest1gat1ons or trlals wh1ch m1ght be hampered ‘ ey

by a newsman S 1n51stence on protectlng conf1dent1aP~ ’ .

t ¢

sources or 1nformat1on. The 1ssue should also be V1eWed

. by everyone concerned in terms of the‘relat1vely sma11 ' o

number of actual confrontatlons between med1a and Jud1c1a1 -

PR

_system, and the w1de1y d1ffer1ng c1rcumstances from which . S
they arise. JThe jacfs of the dispute, rather than rhetorlc,

emotion or hab1t should shape thefcontext for developlng a .

©
o }

4 ' consistent pattern of réSponse, to beneflt,soc1ety as a -
whofe. The very diversity of newsman's privitege déciéions <

o - since zburg may- 'thdicate -that- both sets- of vaLueb AT - e

f

S '$O important to soc1ety that 51mp115t1c answers w111 not S
work. i . ' -
. ' N/ ‘ s % _ T
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Assistance with port1ons of the research tor thlo

' _monograph, and w1th'var10us aspects of the survcy, was’
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Grisham, Trudé Roselle and Joy Wassell, and is apm‘-m:am‘ivé'-
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|
KR . |
a551stance dur1ng the‘ana1y51s of the survey data.‘ : , |
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