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PREPACE

This text s structured around the proposition that
learner-focused training is (a) an effective way ta teach
las to layman and~(b) a wnifying principle to-tie the entire
iraining program together. To accomplish both ends the word
"advocacy" i8 given its broadest poseible mecning. The text
is. not self-executing; it calls fordthe trainer to develop
his owm trainirg style, format and materials within the
context of certain fundamentals of pedagogy.

The text grows out of a number of experiences: the
training programs- conducted by the author over the last five
years and the fruitful exchange that-the author has had with
other trainers and program developers within and without the
¥ational Paralegal Institute during thie -same period. ‘The text

" does not represent the official view of the Institute, The

Institute generated it as an option for discussion and further
development. The ultimate responsibility for the text, particularly
its flaws, is the author's. ' :

v
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. A number of topics were added to the second -
. edition which will not be reflected in the Table
of Contents: -
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Chapter One

, Definitions: Paralegals, Trainers
. N Trainzng and Aavocagg

. . »

This text is designed for trainers of paralegals..
_ A "paralegal" is an individual who: ke
) 1. 1is not a licensed attorney nor a law studen
clerking for a lawyer during his law schqol
years; . : , . .
2. is not a legal secretary, at least to the
extent of the legal:secretary's ministerial
functions, e.g., typing, appointment-keeping, °
etc.; ] * s

e

v

3. is an agent, directly or indirectly, in that
he or,she is part of a legal service process
« designed to articulate and respond to actual
and potential claims and defenses of clients;
? .
4. performé uctivities that hitherto were performed
by lawyers; ¢ .
5. undertakes activities that lawyers have hitherto
faileu to undertake, but that we "normally"
would expect lawyers to perform; v

-
o

’ 3

The primary focus of this text is the paralegal who works for,
or_substantially relates to, a lawyer in a law office setting.
A “trainer" is an individual who: . *

4

7

» 4

1. may or may not be a fawier;

. 2. may or may not be an expert in any phase of
poverty law; )

3. views training as something much -broader than
what takes place «in formal classrdoms and train-
. ing sessions; N

4. sees advocacy ab something broader than court-
rooms,” £ases, statues and regulations.
+ «ln short, 4 paralegal is anyone who makes a significant (non-
clerical) contribution to the operation of a system of delivering
legal services, and a trainer is anyone who helps the paraiegal
make this coftribution. . PO

ERIC . CN .
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"Training" is the'process by which an ipdiv{dpal develops
skills in relation to specific tasks. Training can take .

} place in a number of settings: v - s
. o ) ) \ - « S N
. A. F°TW§} Training , - . ) :
r- . . .‘ -' . - . . . )
't ' 1. classroonm sessions in }he office; *; .
¢ %
X 2. classroom sessions in another agency ' T
. . A, or-in a school -or college.
=~ * B, Informal Trainin ) ’
- : — : ) '
- 1. on-the-job learning through instructions

trom others; .

kg

2. on-the-job learning by oneself,

P
"Advocacy" is the process py which ai individual, directly
. Or indirectly, attempts to inflpience the behavior of others
; according to pré-deteymined goals., An advocate is—not—simply —-
one who argues in court, conducts a welfare "Fair- ‘Hearing" or
’ who talks to % ghetto merchant on behhlf of a client who claims
to have received defective merchindiset A person who drafts a
letter .to a welfare caseworker asking for specified information
needs to bring to bear advocacy skills in making this "inquiry".
The same”is :true of a paralegal who files papers in court for an
attorney~and encounters some vesistance from the clerk who is
supposed to receive the papers. The same is true of: (1) a
. ‘Customer in a grocery store who claims that she has _been short-
. changed by the clerk; (2) the pupil being disciplined for
- tardiness who claims that the teacher gave him permission to
,be late for .class; (3) a parent.who wants her obstinate teen-
n age daughter 'to stop going‘into; a particular neighborhood; (4)
a mayor who wants the city couneil to change a policy; (5) a
policeman who wants, to get citizen cooperation ‘in solving a
crime. Advocacy ts a fundamaental component of a great many

activities and as such is a basic way of life. -

As this text focuses on the interrelationship of para-
legals, trainers $nd advocauy, several disclaimers need
. to be made: ‘
°
1. the text does not treat any area of suhstantive
law, e.g., the law of welfare or of consumer-
. creditor relations; . .

the text does not deal with the organization
and reorganization of substantive law into
"systems" which are then taught to paralegals.

0. g

T

. "7 Z. "the text does not explore the ethical and .
o }§ ' legal implications of lay advocacy;
[ the text does not de!i with the recruitment . ° T
. 3 and selection of pigalegals; .. -~ ,



-and hypotheses: . .

. ‘.contfibegion'tohthe operatSEn of u law office;

4+ .

Rather;, the text proceeds upoﬁ the fdllowing‘assumptions

“ 51t36ugh‘the boundary lipes of paralegalism’
are not always clear, patalegals can make a

v ¢

2. the case-for'the‘iegglity lay advocacy has
been made; primarily on the basis of a lawyer's

L= 2N
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supervision of a lay advocate's_work-product and/ »
or the authorization granted by Federal and state
administrative agencies to permit lay "practice"
before- them; R . .
3’ *before sintroducing paralegals to eXtensive
" . substantive law, it is appropriate to focus on
°basic principles of.advocacy upon which later
training in substantive law can be built;

» 4. distinctions betweén "'training" and "supervision}'
tend to be misleading aqd\gpunterproductive; *
" N \'T{\" Lo .
. R O . .
5. the program var1ab1es\pva11abié’to a ‘trainer in .

the design of . training program are so broad

that, given the *input-of his own imagination and

a fgmiiiarity with the options availablg to him, N
an effective training 'turriculum" can b <

v constructed; .

6. 1learner-focused training is the most effective way '
* to "teach" advocacy. . , T .
The range in ability of paralegal trainees .is extensive.
No single text could t%ke account' of every level of ability that
could and that does in fact eXist. The following chaptérs attempt
to chart a middle course ‘betweencthose .trainees who do not need
substantial structtred training and those who need a step-by-step

progression of training support’. . .
108 : A . )
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! : Chapter TwB
Thzﬁﬂtul o Training '
~ Where Should Advocacy Be Tuugbt? .

(-4
A}

Considerable difference of opjgion exists on where para-
legals should be trained. The op ns are:

1) 1in-house

. 2) community agency (pther than legal servxce offxce)
3) - two or four year colleges
T, ) 4) university extension and adult education
. . S) law schoel .
: 6) specially created entity -

Within the last eight years, all of these options have been
tried and'most are still training paralegals. 4 ,
’

In-house traxnxng is the most prevalent‘form of training
®paralegals in the country today. It has been adopted primarily
by derault, (e.g., because thé other traanng entities are
inaccessible), In-house training often coansists of a series of
informal training sessions, plus a heavy dosage of on-the-job
training. There is a trend im education generally‘toward the
. "clkinieal” model of learning which argues that people learn
best when confronted with the pressures and responsibilities of
"real" situations or cases. On-the-job training is closelyrin tune
with this approach. The problem, however, is that such training
can be chaotic due to the lack of “direction and follow-through.

Community agencies sugh as store-tront consumer and land-
lord tenant groups have trained paralegals. They are a possible
¢ resource for legal ‘service offices. The difficulty with such
’ agencies is that their training programs are often sporadic and .o
-nqt rigorous enough for the-needs of paralegals who will be
working in legal service offices.
. )
e 7 A few four year colleges have talked about degree\progrdms s
for paralegals. The American Bar Association's Comm:ttee on !
Legal Assistants’ for Lawyers has proposed a four year curriculum.
for the "Legﬁl Admimistrator.” To daté it has not been implimented,
- "1 except in a few instances. Two year colleges, however, hold greater
promise for future training. About six such colleges currently
train paralegals (primarily for work in private law practices
‘as opposed to legal serviceS for the poor). A great deal of
curricula design, however, will have to take place be fore the twq
year jumior or community college can meet the demand for training.

. ™

-

h 4

— =

llor a.surve) of educational programs in the country,. see v
. Stdtsky, *The Lducation of Legal Paraprofessionals: Myths,
. lities and Opportunities,” ’4 Vanderbilt Lafk Review 1083 (1971)
“ERIC . g2 , L
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University Extension and adult education courses have
also entered the field. Again, however, their effort’s have been
sporadic, experimental and not geared to the '"public'" law
offrce. Two or three law schools have conducted training
-programs for paralegals. .While "at one. time it was felt that the
law school would become extensive trainers of paralegals, this
‘view is seldom heard today. Excepd for consultant assigments in
helping other entities to train paralegals, the role of the law
school in this field is in doubt.

An entity specially'designed to train non-lawyers is
another option. Dixwell Legal Rights Association in. New Haven
Connecticut, for example, is an agency that was set up to train
paralegals. Due to its budget and locale, however, it has not been:
able to meet a substantial share of the national training need.
There is talk about the establishment of regional training centers
for paralegals. Like the two year college, this possibility has
been greeted with enthusiasm by many in the field.

Given the paucity of training options, most legal service
offices have resorted o in-house training. The bulk of this
Ta text, therefore, is direc:ed to training programs run by the
* office itself o1 by scveral offices in the same vicinity. While
the text is so divected, it is submitted that the principles of
pedogogy underlyirg the text are applicable-tg any t-~iining situs.

H
, ©
.

ERIC

Aruitoxt provided by Eic:




: . Chaptéer Three

Setting The Framework For Training; What Do You
Have To Work With And Where Do You Want To Go?

¢ ]

Defining your goals (i.e., what do you want to accomplish)
and determining what. you haVe to work with (e.g., budget,
materials, hours, facilities, capabilities, £tc.) are obviously
interrelatéd. You cannot set expectations beyond your capacities.
It is' nevertheless worthwhile to examine the issues of goals
and capacities separately.

Section A.- Defining Your Needs and Setting Your Goals

i

What are the needs of your office? Do you already have
paralegals in your office whose advocacy skills you wish to up-
grade? Do you have legal secretaries, for example, doing basic
typing work whom, you want to upgrade to paralegals? Is your
office not handling a particular kind of case because of a manpower
shortage and would an advocacy training program for paralegals help
to alleviate this‘shortage? 1Is there, a particular aspect of a case
that your office regularly takes which is not being handled to the
satisfaction of staff, but which could be handled more adequately
by paralegals trained in advocacy skills related to that aspect of
the case? Are people in your office duplicating each other's work?
Do you need to systematize the handling of some cases so that the
office has a greater control over the work-product of the office?
Would aotraining program for paralegals address itself to this
concern? (D :

» N

To state that there is a need to respond to questions such as
these, is to say that the office needs to be thoroughly analyzed
before deciding upon a paralegal training program for new employees
or for employees already on st3ff whose skills need to be upgraded.
It would be a mistake simply to assume that better trained personnel
would always help no matter where they are working. The question
is: better trained to do what? This must be decided, with as _much
specificity as possible, before -the training program begins. If
the officde has simply a general idea of what paralegals will

_be doing, it runs the rish not‘only of failing to sulve its problems,
but also of adding another layer of problems to those that already
exist. Intensive pre-planning is an absolute essential.

The law office that is contemplating the use of paralegals
must be confronted, examined and cross-examined in order to come up
with an analysis that will pinpoint with precision the needs of
the office and which will then raise the question of whether these
needs can be met, in part-or whole, through a paralegal training
program. The best way »not to accomplish this objective is to *
j~‘egate it to omne staff member. This is true even if the single

) \
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individual-is the director, a law student or an outside management
consultant. The task, whenever possible, 'should be a collective
‘respomsibility. There can be one individual who coordinates the
analysis; but he should do so with' the goal of provoking an input
from every participant in the law office involved in the production
of legal services from the director to the clerk-typist. Master
plans writtén in the abstract are destined to be weak. Analyses
written by observers (even'if theéy are participant-observers) tend )
to be interesting-but untranslatable into action. - Unless the T
coordinator-trainer (who is searching for the goals of a paralegal.
training program) can effect an investment from participants in
" the law office, these participants are not likely to follow .
through on the end-prdduct ofethe. office analysis and of the -
training program. The training program may be fine in somé respects,
but ‘the trainees could be graduated‘into a structure that does .,
not understand’ them, does not know how to relate to them, and; o

even worse, is threatened by them.
. - ' *
Does this mean that the otfice must close down for six months
so that it. can evaluate itcelf? Does this mean that you wiil need
an expensive, inter-disciplinary, computer study to psycho-econo-
—..S0cio-analyze the office? Certainly not. There are more than &
‘ few less drastic alternatives that can be suggested: L

1) ' The office ‘can conduct a half-day, miniconference.
in which segments of the office ‘are broken down
into little committees whose mandate is to ex-
amine one aspect of the evaludtion/goal setting task;

2) Each staff member can be asked to answer a question-
" naire that will be submitted”to a.coordinating staff
member. . If the respondent is an attorney, the ’
questions can be along the lines of:’ ’
(a) What tasks do you now perform? { “
Categorize these tasks_(either
. by subject-matter (e.g., welfare
. law, consumer law, étc.) or by
. . ’ - skills (e.g., drafting, research,
. negotiating, court litigdtion,
T ,interviewing,- eto. ) ! *

(b) Which of these tasks, if any, are you -
.- overtrainéd to perférm? What B

T i tasks tend to fall into patterns? . '
Could any of these tasks be systematized
through manuals, forms and.check- co
dists and delegated to non-lawyers?

(c) How do you define your role? What
» . is it that you are supposed to do?
What is it thot you are dojng?
R . What will help you perform your
| ’ . .ot role better? . ’

CERIC - L @ e i
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If the respondent is a layman working in the office, the questions
can be along the lines of:

(a) What tasks do you now perform?
(same as 2(a) above).

(b) What other responsibilities do
you think that you could handle if
you were given more training?

() etc. ) i y "

3) Each staff member can be apprised of the fact
that the office wants to re-examine its
structure, that within the next few weeks it
wou.d be Vvery helpful if everyone would
think about what they are doing in the light
of “he following issues:

(a) What are our goals?
(b) How effective are we?
(c) How can we measure this effectiveness?
(d) Do we need to stream-line ands ‘
< systematize? If so, where?
(e) Are we making full use of all personnel?
(f) Do we'want to delegate more work to
non-lawyers? If so, where and how?
(g) Do we need in-house training for staft?
It mso0, what kind? Who should do 1t?
How much time will it take? . . ¢

After the two weeks have passed, the office can call a staff meeting
to deal with these issues, or the coordinator-trainer can interview -
each staff member individually to collect their responses to these
issues. The director and/ox; the trainer should not permit any

statf member to respond to these issues by saying: "We don't have

* the time."” "Lawyers must do everything.' ®Thete are too many
personality problems here.” "What we.need is more money, plain
and simple.” '"We don't have thc energy or the resources to train .

or supervise paralegals.'” Such responses are totally inadequate
unless the prorpenent of any or all of these views has thought
through the issues involved.” Tt's too easy to reject the whole
notion out ot hand. There are those of us who need to be, incited
to assess our own provincialism. Most adminiétrative ‘agencies
operate under pressure and one unfortunate by-product of pressure
is a disinclination to re-assess and to try to define where the
agency.is and where it wants to go. Everything tends to be crisis
———- orfented and the notiow.of direction is treated as a naive luxury..

The first responsibility, therefore, of the trainer is to be

an advéeate foi a participatory evaluation of the needs of the office. Once

this is done and the results of the evaluation point to the need
for the development of paralegals, the task then becomes. that of |
Q signing and implementing the training program based on the needs |
EMC the otfice. ’ . |
o o 10 --
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Section B. Defining Your Capacities

~
4

Identifying the potential of a paralegal training program
involves the following questiofis:

1) Who is available to do the training?

2) How much time can be taken, to do the training?
3) What is the educational level of the trainees?
Are they good '"talkers"? '~ Can they read and

write? What skills will they need?

4) If you are going to upgrade present staff, will
they need salary increases and who will perfornm
the tasks from which they have been upgraded? -

5) What facilities are available for training?
(e.g., room space, tape recorder, supplies,
notebooks that can become manuals, ete).

6) Ave outside people available to you to help
conduct the training?

o4
_— N . ", .
Section . Foundation for an Evaluation

If the task of defining the goals and capacities of the training
programs is done well, then you not only ipcrease the possibility
of constructing and implementing a workable training curriculum,
but you also have iaid the groundwork for something to evaluate.
You will then have some criteria by which to measure the validity
of your training concepts and the effectiveness of your para*-
legals generally. You will not fall into’ the trap, to which so
many of us are addicted, namely, of riding on a wave of enthusiasm
for paralegals without really knowing where we are headed.

It is submitted that 70% of the trainer's job is over if he
has done adequate pre-planning and if he is flexible enough to
respond to the variables involved. The actual training will then
be relatively "easy", and perhaps more significantly, it will be
fun. The importance of a trainer enjoying his work cannot be over-
stressed. He will enjoy it if he is 1n control of the training
program; he wi1ll gain control if he brings to bear the painful
energy required to be an advocate himself as to what is needed and
who is needed to do the planning. v

~ -

O
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AsTagurdeline to organiiing the trainipg program in antici-
pation of the task of evaluation, it 1s recommended tnat every
trainer construct for himself 1 ten to twenty page quest ionnaire :
to be filled out bv him or her before the training program
actually begins., The questionnaire should be set up atong the
following lines:

o ‘e .
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PRE-PLANNING TRAINING ‘
) FORM - § e ot

1. ‘Name of Program.

. . ?. Name.and Title of Trainer(s)/Coordinator(s)

3.. Define the purposes/obJect1ves of the
tra1n1ng program

4. Describe any dissenting opinions in your office as
: "to the purposes/ob;ect1ves of the training program.

5. Describe the process by wh1ch these purposes/ob-
- jectives were reached.

.6. To what extent do you feel that the goals of the.
training program are understood by everxone in,
the office?

- - / -

7. What aré some of the ways thiat you are-’ go1ng to
test whether your goals have been realized
during or after the training program/

8. What will be your training format? Any outside
HRRIN ‘trainers? How long will the traln1ng run? ete.

9. What is the pre11m1nary outline oE your curr1cu1um°

" 10. How were the trainees recruited? Who did the
recruiting? By.what standards? Give a brief \
biography of each trainee. ’

. - expectations the trainees have for the training
program and for their jobs.
For a more deta11ed discussion of the implementation of the
evaluation, .see .chapter ‘twenty-two, infra.

“
> =
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11. Describe your understanding of’ what goals/ ) \ )




UGGESTED TRAINING
B OBJECTIVES IN ADVOCACY
COURSE

(72

If the program decides to have training in advocacy, there '

are a number of objectives that it could identify following the
analysis described in thxs chapter. For example: "

1, deflne advocacy;

2, determine the extent to which the «
trainees were adVvocates for others or
- self-advocates before they came to
the - tralnzng program;

3. build. upon the advocacy “skills that o
they brought with them; . :

4, identify the connection between .
administrative advocacy and the
following skills: Co
L. a) client 1nterv1ew1ng -
. b) investigation . .-
c) trial advocacy
- d) appellate advocacy.
. . . e) legal ‘research;’ :

”

.. that can be resolved informally
. (without need of a formal agency
- ] hearing or court actxon),_

N ’ 6. deal with agency personnel at the
. line and superv1sony levels;

. 7+« use the standard communlcatlon
vehicles with agencies: letters,
phone calls, “site v151ts,

o . . 8. understand the strutture of .

5. identify agency problems of cllents - : 1
bureaucracies; - 1

advocacy techniques;

9, identify and use the standard . ’ -
|

\ ' 10. know how to cite the law;
| ' 11. know wher a client problem with an
agency will require a formal hearing;

ERIC :» T 19
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how ‘to request a formal hearing;

how to prepare witnesses for a
formal hearing; .

how to use testimonial and docu-
mentary evidence at a hearing;

how to direct and cross-examxne
thnesses at’'a hearing;

how to preserve points for appeal
at a hearing;-

hbw 0 maintain issue control at
a hearing:

» - -

how to get the agency hgaring
officer to issue a decision;

how to insure agency compliance
with the result of a hearing Jdecision;

how to work effectively with attorneys
in'realjizing the above gpjectives. *

q

Aruitoxt provided by Eic:




- Chapter. Four

Learner-Focused Training and the Trainer

. Section A! Three Orientations to Tféiﬁing,

1. Learner=Focused Training

As used in ih}s tgxx4iﬂlxanner-focused training” is the process
by which (1) skills are developed and (2) substantive information is

assimilated by:

FIRST: Identifying the skills and information that
the trainees bring with them to the training
progran, :

SECOND: demonstrating the extent to which these,
- skills and this information relate to the
: "“specialized" skills and information that
will be required when they- are on the job, :

THIRD: building upon the skills and information
so identified and so related to the end
- that they will be able to function
effectively on the job.

The critical stage is the first. The starting point is the trainee
and what he already knows through his prior training and experiences.
This stage will not necessarily deal with specialized experiences
that directly relate to the trainee's'new job. In reference to the
paralegal, for example, subsequent chapters will demonstrate that
the starting point can be the “non-legal" . experiences of the para-
‘legal trainees. This will become the foundation upon which the
subsequent two steps of learner-focused training will be based.

!

The foils to learner-focused, training are (a) master-focused
training or teacher-focused training and (b) subject-matter-focused
_training. . * . . .

2. Master-Focused Training - T
- Within the last few years, communication specialists have been
telling -us that what we say is lé€ss important than how we say it.
This observation is preeminently applicable to the classroom. The
content of classes 1is reading, writing, arithmatic and their |
derivatives. The structure of the classroom setting, however, tends
to send out messages of its own. These messages are often so loud
that the students can't_hear the retading-writing-arithmatiic stories.

What are some of these structure messages’! A few are suggesfed here:

. d. 'I<am the teacher, you are the -learner;
e [ Y » .
L ' b. I am the one who knows, you are the one
Q ’ who doesn't know; ° -

o o
. N o
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c. There is so much,to learn that you (the
student) will be sanctioned if you think you
already know a lot; ' d : .

wan - d. If you question too much, you will disrupt the
o lesson plan and discipliné generally; )
¢. Learning happens within the four walls of the
classroom, the learning that students bring
with them to ‘the class are personal ideosyn-
‘cracies that need to be overcome; .
f. Learning is hard work and painful; work and
play do not go together. -
N These are some of the messages of mas'ter-focused tfaining. The
master or teacher is "up here' and the student or trainee is "down
there:" the objective is to "elevate™ the student to where the
teacher is, . - oo

N . kY
3. Subject-Matter-Focused Training

The structural meéssages sent out in subject-matter-focused
training are: . .

a. If you don't know the terminology; if you
can't speld the terminology; if you can't
pronounce ‘the terminology; you will never .
learn the substance; .

b.. Every topic /job/ arena is unidue unto itsekf -

and that is why every topic /job/ arena has .

developed its own jargon; .

#%. "t " c. The learning process has a beginning, a middfe
and an end; no step in the process can he ’
skipped or covered out of order,

Subject-matter-focused training sets up its own realm of topics and
teaches it as a separate universe," . . . .
» LY

Sectiqp B. The Structural Messages of Learner-Focused Training
Say '
- - ~ N )
Learner-focused training on the other hand, has a different set
of messages which are conveyed by reason of the ,structure and for-
mat. of its appraach: . : ) ’

a. The student has something valuable to offer;

1

—b—Phe—student is a teacher;

¢. Classrooms are discovery grounds where ‘the parti-
. cipants mutually work things out and uncover
approaches to problem solving, -

- “




d. The basic ingredient in any task ig ''‘common-

, ) sense' and a '"feel for good judgment', these
: . N traits cannot be learned, but they -can. be

.. . tdeveloped, focused and ref1ned in a training

. session; . . ) -

e. It's OK if the'training is enjoyable.

f. The student has a responsxbxixty to make the . .
training work not-simply by doing all the -
"homework’, but by helping to structure and
evaluate the tra1n1ng itself.

Section C. The Three 0r1entat1ons to Training and Paralegals

~ \]

1.¢ Sub;ect Matter Focused Tralnxng of Paralegals .
v tlere the starting poxnt would be *the law" (the subJect matter
>~ of the paralegal's job). The training would begin with a subject
such as welfare law or copsumer law. The subject,would be covered
from "a' to "z", with emphasis on the techn1ca11t1es thh which :
“the trpinee 1is presumably not familiar. . .

.

: The danqer of this approach is that the trainee will see hxs
job solely in terms of cases, statutes and regulations: the jargon
of the trade. He may not be made to understand that an essential
ingredient of performing his job well will be his sense of per- o
serverence, imaginatdon and “good judgment," The trainer rung the
risk of the paralegal being immobilized on the job because he can't
remember the jargon or use thé office law library. This i5 not to

say that paralegal trainees should never bg taught '"the law." It

. is rather to argue that if "the law" Is taught too early, the trainer
runs the risk ot producing paralegals whp\are dependent upon tech-

«+nicalities at the expense of having tra1nees who know that they must
often draw upon their own creatxvxty in solving problems on the job.

The best ‘example of this is in the area "of advocacy before
. adnxnxqtratxve agencies. Agencies respond to pressure points; they
are given to 'inertia and standardization which are overcome less by .
citations to legal prinéiples than by pressure exqrted on a human,
interpersonal level The effective advocate is the insistent
advocate who won't go away; who is not intimidated by bureauratic
policies and sub-policies; who keeps asking "why not" when the agency
* refuses to make exceptions to rules; who recognizes that beneath
- the ag¥ncy's ratienalizjytion is a tired, burdened civil servant who
is often confusei about {what to do in spxte of the rationalization.
i\n advocate who Bas thi4 level of understanding of the dynamics of
agency structure is in good pdsition to eftect results One of
the best ways to prevent | him from developing such an orientatioj
is to attempt at the oulset to fuel him with the. jargon of the law
vand with the tools bv which lawyers- communicate with each other. ’
Before "the law" is* taught, the trainees should be given a found-
ation in what this text calls, “"basic advocacy skills."

»

*




. perfectly proper for the paralegal to respect oftice attorneys-

“topic of~“the lecture.: When trainees are constantly "talked at', - .

ERIC

+ .
2. Master-Focus€d Training of "Paralegals *
The basic format of such training is*the lecture. Lecturing— " .
is indeed a valid to6I of teaching, so long as the lecturer
recognizes the dangers inherent in his appreach., For the para- T
legal, the ddnger of the "bad" lectyre is again one of over-
dependence, - -

<

’

. It is of course true that the lawyeT and, the paralegal work
closely together on. the job. It is essential’ that good working
relationships are developed. In order for the paralegal to.be

able to make a contributiop on the' job, however, he cannot won-
stantly be taking up the time of his supervising attorney with _~ =—-
"how-to=de-it" questions. Paralegals must daevelop a level of —
independence uhder the general guidance of lawyers in the vast .
majority of situations, and under their specific instructions in
the'unusual situations. How is this kind of telationship .

developed? By demonstrating to the paralegal that he has his own
unique contribution, that hehas a head on his shoulders, that he

can make decisions within the framework of office policy. It is

80 long as the paralegal does not feel that he can't make a move without.an  _-~
attorney at his gide télling him what to do. .

N 0

—

It.is submitted that Waster-focused training often creates
this kind“of dependence on the attorney. The .danger of thed'bad"
lecture is-sthat the listener hears ¢nly the lecturer- and not the

they may develop the sense that they won't be able to solve_any ——
problems on their own unless someone.is at their side to."talk :
at" them concerning what to do. The lecturer may.give lip

service to the necessity of a paralegal's use of *his own in-

genuity on the job. If the lectures are so constructed, however;*

that there is little room for input by the trainee other than to -
listen, then the risk.is created that the.paralegal while on the

job wi¥K be constantly waiting for instructions every. step sof -
the'way. His input will®always be dependent on a "lecture' by -

the expert on what to do. This is obviously not the definition -

of a good lawyer-paralegal working relationship, Lawyers simply

don't have the time nor the inclination to track every move the .
paralegal makes. Lawyers, however, can unwittingly encourage .
such a relationship if they adopt a master-focused style of -
training and are unaware of the poor-work habits that .they -are— - --
helping the paralegals to develop. ’ o .

Again, however, this is not to argue that trainers should .
never giye a lecture. Lectures can be an appropriate vehicle of

teaching. The call is simply for caution: while lectdring, the

trainer should be aware of the yariety of me<sages that he may .
be conveying in api:e of what he is saying.

. - - ~ -
-

-
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"+,3. Learner-Focused Training of<Paralegals.
As indicated above, there is a three step process, to teachjng .
paralegals according to the learner-focysed format of training.

" Whenever possible «the trainer makes use of role-playing (sce chapter -
eight <nfra) not only as a way of getting the trainee to look at him-
self, but abdso as a way of demonistrating to the trainee that problem-°
solving often calls for on-the-spot ingenuity as well as for know-
ledge ot techmical matters. " ~ ’

-~ 1. Start-with the '"non-legal" experiences and
skills that the paralegals_brought with them
to the trdining program. How did they re- .
. . .50lve prdblems betore they decided*to become
- paralegals? What did they do} for example,
when they €elt that the corner butcher short-
c¢hanged .hem? What skilis did they bring to

. bear? To what extent werg they self-advocates?

tD
.

Show; that the way in which. they solved problems
before they became paralegal trainees is relevant.
. . to the way in which th'ey will be asked to solve
' : problems as paralegals. There-ta a definite
relationship between convincing a butcher that
~ . = he acted: improperly and convincing a welfare
. . caseworker that he has acted improperly in ]
referénce to a welfare client. That relatignship
is basic advocacy skills. . : :

3. Finally, the training program gives the trainees ‘.
the tdols to eyaTuate the advocacy skills that
. they ‘brought with them. When their prio: .

- experience’s have taught them bad habits,.this is
corrected. The technical aspects of the para- .
legal's job (ey., cross-examination at an adminis-

. . trative hearing and substantive law) are then
. S . ' built. upon the basic advocacy skills training.
When this approfch worhs well, the paralegals are not overly
dependent on technicalities or on experts; they know how to relate
to both within a law office envivorment. They begin to sce the
“commpn sense”™ and experiential foundation of jargon ‘and hence are
“able te deal with 1t. They know that when they are ih the field
investigating or on the phone arguing with a ghetto merchant that
.this sense of “good judgment" ana their upnderstanding of human nature -
will be as imfportant to gettiny things Wone as knowing what rthe
l1aw" is and being able to use the jargop. When they rur into
difficulties, they know the difference between using their own imagy-
nation and asking a lawyer what to do. The two_approache® are not
mutually exclusive; they complement each other. They are always
anxious to learn "more law!, but they understand that knowing "more
1aw" is not alwavs a substitute for their own "hustle™ in the field.
Knowing "more law" may in fact be the ficket to resolving the problen;
but it takes a thinking human bc'ing tojbe able to .apply the law and .

\‘l‘ ‘.‘ ;-'(' . ’ -
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a primary in§redient'of such an individual is a "feel for good .
judgment." The ¢éritical responsibility of learner-focused trajning

is to identify this "good judgment" in the trainfes and to build =
upon it so that they are able to work with lawyers and function in
a law office setting. The following chapters in this text are*
designed to-.get at this reponsibility in terms of developing
‘curricula styles and content. o’ :

N »

Section D. Crititismsvgf Learner-Focused Training

A

You may “argue thatylearner-focused training soupds nice,'ﬁutuﬁt
leads nowhere. One commentator suggested that by adopting this :
approach you run the risk of graduating paralegals.who'feel good N
about themselves, buf have no skills. A learned professor of law ", -
retently made the following comments about the assumptions under-
lying learner-focuseéd training as outlined above: ' . N

“As for your views about the training of paralawyers,
* I have to admit that I am not, like Rousseau, and
adherent of the thedry of the Noble Savage., I think
that you are. You tend,. much more than I do, to
think that the persons whom you may enlist .will be
better equipped than you are to identify the areas
in which they, need training. You propose to*draw. on
them to make the curriculum, as it were, Moreover,
you put a high value on their past experience, which
you seem to think will be'much more pointedly - «
pertinent than fhe past experience of the corps of -
trainers. In my view, experienced cantbe & bad .
teacher as well .as a good ‘teacher, and ia many, many
cases it misleads, into continued error rather than
leads toward enlightment. We .constantly speak‘of
the virtue of learning by exgerience. but observably
very fow people do-learn except ‘to the extent that
their experience falls into routine' ‘patterns, from
which escape often proves to.be difficult-when de-
partures from the routine are suitable. One recalls
the folk tale of the indignant woman who left a
lecture on child care, querulously remarking to her
companion: 'Who doés that dqctor.think she is, telling
me how to*bring up children-me who has already .
brought up eleven children and six of them under the
sod already, bless their souls.' 3
. - .
"0f course I do net' go t&'the other extrene and say
that the past experience of paralawyers should be \
ignored. Tt is .obviously something upon which to °
‘build. I simply had®the feeling as' I read your
pages, however, that you were much moxé inclined to
allow past experience to determine the architecture
of your structure, as it were; I would regard it as .
onc of the elements of the foundation, dut not as a -
model for the super-structure one was seeking to
construct.!. . . : -

. ’
-
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These comment- ane,- of course, very well taken. There is a

distinct danger in going too far. The key is flexibility The

trainer needs to have a proper va'ance betweeir providing direction

and letting the learners "run the shoew". Without this bailance, o

: chaos can result. It 1s indced very possible that a trainee can , - .

e come to a training program With "bad" habits wlich_have been for- - -

s mulated as a result of "bad" experiences in the past. An attempt ,

.~ to ''correct" or to reorient such a trainee is ot inconsistent with +
. a learner-focused phi cations s phiTosophy would -

wgpest—rxpecific approach to effect this correction, name¢ly, the

...« + Provision of a setting by which this trainee can correct himself.

’ Supportive vehicles must be usel, such as role-playing, to let the ,

trainee look at what he i doing 4nd find out if he ought to ¢

comsider a Jiffefent appeoach. If this does not work and the

: ‘rainee persists in his mistakeW ways, then someone will simply

.. ‘have to tell ghim so. Learnersfocused training does not %ie anyone's

4 Chinds, 1 rely suggests to the traiher, that he should first try '

to achieve his.goals through the trainee before Tésorting to autheri- 2

“-tarian gui“dél‘ines\.‘.' . o

,  ‘Ancther possible’ criticisim of leartner-focused training 'is that
. the trdinces themselves.may not go for it ever if the trainer thinks ,
- . 'that it is:good for them! Liymen want to be 'taught the law" and - . .
vl "will insist on this-from a tradning program. This demand is legiti- |
<~ .mate put shoutd he resisted-if<the demfnd is made prematurbhly, Some .
trainces, for exdmple, mity ydvance fastér than others and may he °
" ready for,substantive®law sooner. ' In suc) cases, these trainees may -
he permitted to move ahead of the others, or, much more appropriately,

these-advancgd trainecs may b& enlisted tg help the trainer veach
" the sléwer trainces who.need more‘help in de.velbpin% basic advisacy

~

ST e

ey

e T Ay e 1yesbia s s, o

<hiller  (See clapter twentysome infpz on the slow Tearner),” -
« ? < . ot * - . ¢ : .
L Y M . .
L ‘\‘ovti,on’ £E7 Doessthe Trafner Have to Be a Lawyer? | o s
. . - A . e : . N
. Yo. Happily tho‘day\ is .passing when the l;:‘gal‘ -*profosus'iog_‘_is',—-—--‘f"f"w
leemed to havte a &ono‘;mly over advocacy skills. ” Advocacy—is™a pawic
. . vorponent of all owupations, profossions and —4Sfr<ftyles, - Sawe o
.. work dreas are heginpioe to give foi-talTecognition: to this fact, ege, « -
; the advocate-social workery—the adtocate-journalist, the advocate- - -
L rrghitedt, e Wjor aspéct of the conflict within contemporgry
churches--i3 whether clerics ought to .get out into the.community and,
—T effoct, hecomes advocates., The holitical arcna is, of cdurse, .o
e “infested with nll levéls, shapes and types-of advocacy, Child- -
3 -1edring is probably the most fundamental example of advocacy “in our g
Crivilizstion., Tn zharts ail of us - ehd enormous amounts of time- " .. W
0 tryingcte develup/stabilizé/immolyilize the behavior oF others according
. to tsa'td'-in'ot\iccti‘ves. . K D : . T

*®

e .- L& .
- . *\ trainer of qdvdcgcy -needs, to he Someone who can grasp the -
-« universality of advocacy, who can identify the basic components of
+ .. advecacy and transYate them into skills. ~Lawye'rs-‘can certainly meet ~
¢ thoese quabifications wo loengas they arerot preocbupied with aduddacy as
Chrandsy oo, melntatiena dnd courtroerey A lawyer who is so inclined
" whould ¢ he a trainer of paralegal advocacy. As indicated above,
- ,'l: T‘C«':xinor who sees advocacy only ‘as a tecknical sp%“ci'alty' is likely”

" .
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to ion¥ey this impression to paralegal trainees and hence run the
risk o

wtth them to the training progrum and that need careful development.
There are, however, at least two aspects of the overall training .

stifling

the advocacy skills that these trainees brought

.picture that may call only for the presence of a lawyer:

a.

At the very beginning -of the training program

“ . ¢ - . R .
* The basic advocacy course, however, that comes between. these two .
points, does not necessarily have to be taught by an attorney. A

.« the basic advocacy course.

gane

Aruitoxt provided by Eic:
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chapter three must take.place; it may. be that
only practicing. attorneys can do the job-of
analyzing the effectiveness of the law office

. in order to identify needs that might be .

solved bysa paralegal training program; -

<
At the end of the traiming program, when it is
time to teach substantive-law to the paralegals,
it may be that only the practicing attorney
specializing in these substantive -areas can do
this job adequately. . Furthermore, there are . :
components of basic advocacy (e.g., preservation
of evidence in inVestigation) that will need a
lawyer input. to the teaching. This will cone
either through the presentation of substantive
law by -the lawyer or through the lawyer's:
input into the design of the basic advocacy
course. (See chapter ninteen infra -on roles
for, the lawyer in'the training.)

VISTA volunteer, an ex-Peaée Corps volunteer, a social worker, a
public school teacher; a community worker, a welfare rights worker,
a véteran paralegal, ete. - any one of these individuals could teach

- -

.19

when_the difficult pre~pianning-described—in ———-
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. Chapter Five -

'I‘pammg_wervww. Pre-Service

o Iraznzngl,lh-Servtce Traint

and

.- Climieal Education Por Paralegals L.

Section A.~

Overview

, The following outline is af option for the entire training
program (the time estimates are rough calculations only based upon

a hypothetical.training

. ) °  PHASE I:

Pre-Planning:

. Pre-Service Training:
five weeks
A. Classroom time:

Course:

half weeks

program-of one trainer and seven traxneeg)

.

three weeks
Basic Advocacy

three and one

~

B.

Ciinical Assxgnments: one 'and one

half weeks (aggregate)
“Begin Employment: three weeks
A. Office Responsibilities:
- **  three days
- B. Classroom time:
PHASE 1V: In-Service Training:

six weeks

PHASE (1I1: .
two 'wegks;

two days
Substantive Law: -

A. Classroom time:

begun assuming full office responsibilities.

B. Clinical Assignments:

four weeks
two weeks

Pre service training takes place before the trainees have

They begin such

training immediately upon recruitment.

In-service tram:,ng occurs

.after the paralegals have been on the job tor a period of time.
Paralegal ciinical education refers to the opportunity to experi-
ence "live" law office problems during pre-service and in-service
tra1n1ng For example, during the class sessions on investigation,
thq trainees can be given an actual investigation problem (e.g.,
find out if there 1s anyone still living in an apartment builaing
that was recently condemned or locate an individual tor service of
process), or a consumer problem (e.g., go into a store that has
advertised a sale and determine whether it has the models and
prices as advertised). g

Sectron B. Clinical Education for Paralegals - .
" . | . \

Tne value of the clinical experience cannot be overestimated.
It provides a unique opportunity for the trainees to put their
training into tocus while still under the guidance of the formal |
training program. Fact hypotheticals and role-playing are very . |
useful, but they can reach a point of d1m1n1sh1ng returns (see

chapter elght wnfra on -ole- p1%y1ng)

N , . ' Oy,
|
|
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. For clinical educat1on to work the f&llowing guidelines should
"%‘ - be consideréd: ; ¢

. 1. Stagger the variety of, the clinical expemencea. At any one period of N

« time during the pre-servie and in-service training, each trainee

should have at least two office or field assignments that relate to

what is being covered in the classes. As one assignmeat is com-

pleted, another is given. Each trainee moves at his own pace. . All

of the trainees need not be wobrking on the same kind of problem

(e. g., an investigation assignment). Some can be working ¢n inter-

- viewing, others on 1nvest1gat)on and still others on informal ad-,

ﬁ*‘ . vocacy.depending upon their own ifitiative, the length of the assign-

' ment and the difficulties encountered. The trainees flow into .and

. out of a variety of assignment's throughout the training. This is°
important because the trainees need to begin to see and’ experlence_
the overview as soon as possible during the training. T

4

- © 2. Be flexible in schedulfing the clinical assignments. The trainer sh:o'v.ildJ

phase into the clinical experiences. Start slowly at first. As
. the formal training program moves toward completion, the percentage
of time spent on clinical assignments should be 1ncreas1ng + During
the first weéek, for example, just one afternoon may be given over
to clinical ass1gnments. Later on, it may be that every morning
will be filled with classes and ewery afternoon with clinical®™ 1
. ass1gnments ' .
3.  Structure the cZznzcaZ experierces 8o that they can be brought to completion
relatively soon. The clinical exper1ence should not take months to
% complete. If the trainee can't do anything until he gets a response
to a letter, for example, the assignment may not be appropriate
- unless the trainee can be kept busy on his other assignment(s) while
waiting for the resporse. This is not to say that the' trainees
should not be glven any difficult tasks or one's that could be
frustrating. It is very important that the trainee experience
d1ff1cu1ty and frustration if they flow naturally out the assign-
ment. The point is that this can be totally impractic if the
trainee cannot at least get a handle on what he is supposed to be
. accomp11sh1ng.

"

4, Teach the trainees how to manualize before they have any clinical assignments.
(See chapter six, infra on manualizing). - .

3

5. Provide supervision. Chaos‘will result if no one is available
during the clinical assignments to provide guidance to the trainees.
The trainer will provide most of the supervision, but he should not

< do it all alone. He should enlist the involvement of the office
attorneys. The sooner they begin relating to the trainees and to
the actual training program the better. This does not mean that the
attorneys must spend hours explaining things to the trainees. In

- some instances, the trainee will simply follow the attorney around;
in others, he will be asked by the attorney to undertake tasks under
his instructions. The trainer is always available to terminate an
assignment if it becomes too burdensome for the attorney or too

o oveérwhelming for the traince. .

ERIC = -~ . | -
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6.. Relate the clinical experiences to the classes. A test of the success

of the clinical experiences is whether or not they enrich the e

classroom instruction. The classes won't ie conducted in a vacuum

if the trainees are regularly raising points that come out of

their clinical assignments. Note that everyone will not necess- ,

arily be having the same or similar éxperiences, since the variety -

of assignments will be staggered. When the class on advocacy and

investigation is taught, for example, some trainees may not have
- had any investigation experiences yet, others may not have com-

. Pleted their investigation assignments,” and still others may have
we wSOmpleted them weeks ago.and are riow -dealing with interviewing or
“Informal advocacy with administrative agencies. This diversity

of experience can be as confusing as it.can be rewarding. To be
sure, the trainer must keep the 'session under contol and not let
certain trainees dominate the discussion at the expense of those
trainees that .have either not had the same kind of assignmeént or
not are not yet ready to know what to say about their assignment.
For example, if the trainer is conducting a class on topic "X", he
e should not necessarily let a trainee take the class to topic "Z"
because the latter is the topic that most recently relates to the
trainee's clinical experience. The trainer will have to decide
' ngx}much of "Z" he wants to cover at a time when he is dealing with
As will be demonstrated in subsequent chapters, advocacy prin-
ciples are applicable to numerous paralegal undertakings in the law
office. The.value of having the variety of clinical experiences
, staggered during the formal training is that this interrelationship
can be made very early in the game. _Jt may be that the basic ad-
vocacy techniques involved in topic “X" are the same as, or only
slightly different from, those involved in topic "Z". The sooner

this_.connection can be made the better.
. 3

< ’

v

Section C.  Pre-Service Training

: : ¢

y The basic advocacy course is taught before the trainees are
fully employed, <.e., during pre-service training. The topics -
covered during this period are: - '

1. Manualizing
2. Basic Advbéac¥
. 3. Advocacy and Interviewing ) i
~ 4. Advocacy and Investigation t e
5. Informal Advocacy v
- 6. Formal Advocacy’ .
. 7. " Dealing with Professionals
! 8, Advocacy and Legal Writing
9. Legal Research
i0. - Teaching Clients to be Self-Advocates

Throughout the pre-service training the train.2s are given climical
assignmenits that relate to some or all of these topics. The pre-
,~2rvice training should cover about five weeks, with approximately
Y e and one half weeks of the five.(in the aggregate) devoted to
E lC‘inical assignments throughout the five week period. 32
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Substantive law (e.g., welfare law, consumer law ete, ) is not - -
formally covered during presservice training, although it is ob- .
vious that a good deal of substantive law will come up. The trainees
will be dealing with some substantive law through hyhotheticals,
role-playing and clinical assignments, but the focus will be on

A basic skills rather than on a detailed knowledge of the substantive

A law, ' . ~ ( i

"Section D. 'Commepcing Employment and In-Service Training

After the basic advocacy course, the trairiees should begin
employment and remain on_the job for approximately three weeks-
They will be, engaged in 4 series of responsibilities Such as inter=— —=--
viewing, investigation and, informal advocacy that will (a) force
them into a full time utilization of the.advocacy skills covered in
the basic advocacy course and (b) prepare them to absorb the six’
weeks of substantive law trianing that will come later during in-
sérvice training. . .

1 : - : .

This employment interval between pre-service and in-service’
training is, in effect, a continuation of the clinical involvement
that tegan in pre-service training.. Now however, the clinical ,
_experience has become full time. ® The paralegals are fully integrated
into.the flow of a busy law office. Again they will be picking up
considerable "chunks" of substantive law during this period.  More
importantly, they will be better cquipped to ask questions about
and absorb the technical aspects of substantive law during in-service
training. Substantive law will not be a foreign entity to them;

4. as it is taught during in-service training, they will be able to fit

it into the overall picture because they will have already been a A
part of the overall picture. They should be well prepared to R
«articulate their frustrations concerning the substantive law. The
trainers of substantive law can and should spend considerable time
keying their presentations into these frustrations.

During the three-week interval between pre-service and in-service
training when the paralegals are on the job, the trainer who taught
the basic advocacy course should be available to call the group
together periodically for training and administrative sessions. .
Within the. three wegk period, such sessions should take up about two
full days (in aggregate) unless it becomes clear that more or less
time is needed. These sessions should not deal with the teaching
of substantive law, but should be geared to common problems that
relate to the basic advocacy course. The sessions may be of help in
structuring the timing 9nd focus of the substantive law courses to
_be given during in-service training. '

2

AY

When -in-service training begins, there again sﬂould be clinical .
experiences structured so that the technical topics covered will
have an experiental base. The same guidelines on structuring
clinical assignments 'during pre-service training apply to in-service
training. - . . ’ N
i 2

Q For a discussion on approaches to teaching substantive law, sece
Emc:hapter twenty, infra. :

. -
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- Chapter Six . .

Manualize, Manualize
Maralize

" Section A.” General Principles
. R .
"h_%zt'o:always valuable to consider the use of written docu- '
nmeats vr-training texts during a training program. Several =
treneral principles should apply to the use of texts or manuals:
B : . ' e 8 .
- tele-Overly=tong~Manuals are: Unusable.
* . 4 §
Long texts are always dangerous, particularly for a trainee
' who is not accustomed to using such material. They can be fright-
¢ ening. Brief manuals that are written in outline/checklist
- fashion can, on the other hand, be very useful.

2. Manuals that are Written Exclusively by Non-Users of the
Manual are Suspect. .

» o

Trainees tend to make useot materials that they can identity
with. They tend ta 1dentify with materials that they have had a
~hand in organizing or writing. - 1

5. Texts ‘that can only be Used during the Training are Suspect.
Whenever possible an attempt should be made to use texts

that carry-over from the training to the job. This is another
way 1n which to make the text more meaningful to the trainee

during the training program. . p

Section B. Suggested Approaches o

With these general guidelines in mind, several options can’
be suggested. To be sure, some of these suggestions may be much
more time consuming than having the trainer write everything him-
self or getting another professional to put everything together
for the trainees. It is submitted that the time ought to be taken
to get the trainees involved in writing something themselves in |
conjunction with the text(s) that are prepared for them, In the
long run, the extra time may prove well worth the investment in
terms of increased useability of tne texts and of increased
effectiveness on the )ob. .

1. Teach the Trainees the Difficult Art of Taking Notes:

. Guidelines, Qutlines and Checklists

3

At tne outset, considerable time should be taken in training

the trainees to take notes on.whatever tney read and whatever 1s

- gaid to tnem that relates to their job, More significantly, they
\)"5ou1d be taught to take notes in the form of guidelines, outlines

LRIC 34
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: and checklists. This is not.an easy uyndertaking and the trainer
) may have to drill himself in the technique pefore he cover it\in
class. Once a trainee gets into the habit of taking notes and of
translat1ng them into guidelines, outlines. and. checklists, it wi
become second nature-to- him: It_-may-be-a-sloweand painful process N
e =beginning. —fhetfaince may have to first take his notes
and then translate them separately. After ne gets into the habit,
however, ne should be able to do both at the same time, or at the
© very least, to spend very little time organizing his notes into
. guidelines, outlines and checklists after he has written them down
initially. The real test of whether 2 listener can do this well
. is when he "forces'" the person talking to him to say what he.has
to say in such a way that the listener can take the notes initially :
in ‘the form of' gu1de11nes, outlines and checklaists., It is true .
. that people usually don't talk this ways; but, they can be encouraged
to talk this way through the manner in which the lxstener/quest-
1ioner asks his questxons. ©

The training 1mp11catlons of this process are enormous. The
trainee is belng taught to” listen and to organize. Futhermore,
good note- taking is the first step toward good record- keepxng. . .
What better way for the office to know what a paralegal is doing
and how he does it than to luok at the paralegal's guidelines, out--
_lines and checklists? . - S

The two card1na1 rules of note takxng in this fashion are:
A. Think of what people are aayzng‘zn terms of "How To Do 1%"
If someone 1is talking about interviewing the
i listener thinks in terms of "how to-interview;"
- . if a trainet picks up a book on pieadings, he *
thinks ih terms of "how to write p1ead1ngs"etc

B. Take your notes chronologicallys ask the person talkzng i
to you to eay what he has to say in terms of a beginning,
a middle, and &n end. This is not to say that if it
is not donu in this way, the meaning will be
lost. This technique »is simply an organizing
tool that muy be helpful. If someone is talking
about the initial client interview, for example,
the ‘listener should ask that the matérial be
presented in such a way that the listener hears

4 the process described from the moment the client -
walks into the door to the moment when he leaves N
. the off1ce. :

‘Start off with some very simple arills. For example, use
the following hypothetical lecture to the trainees and ask tnem
to take notes on it: i . .

"People working in tnis office get paid every
two weeks. It is essential that you turn in
time sheets) A ptroblem that often comes up is L

- sick leave. The employee should call in whenever
ne.is$ sick. He should talk to his supervisor or

R
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leave a message. If fhe employee knows that he
will be out on the following day because.of sick-

ness, he should speak to his-supervisor about it -~

' in -advance. Always have your doctor's slip or
hospital records available to show that you were
involved ip a medical problemt" . .
Now ask the trainees to take five minutes to organize their notes
in the form of* guidelines or checklists. Collect them and discuss
samples with the class. A "bad" organization might look sométhing
like this: ! ' . ‘ .

“WOrking-pay. Two weeks Sick leave. Have records."

-

Needless to say? these notes were not well organized. A "petter"

,organization might look like the following:

1. Pay
> ' LY
-~turn in time sheets .
-paid every two weeks

1 IT. Sick Leave PR s .
-speak to supervisor in advance
when possible, . ) —
- -call in, ‘
-speak to supervisor or leave a message
-have recorgs ava'ilable, to prove you were ill.
This form is somewhat more useable than the previous one. It is
organized into the main topics (the outline)Y and it is presented
in a relatively consastent fashion ichronologically). It is a
checklist for future reference. - .

- L]

. . 1
Provide the trainees with more drills similar to this. Some
will catch on quickly; others will need a great deal of help. As
you get into the basic advocacy course, check to see if they are
taking notes properly. As they engage 1n clinical assignments,
check to See if they are recording their experiences in guideline,
outline, checklist fashion. K :

o

&, Manualize As You Go °

’ i
_A mgal is a collection aof guidelines, outlines and check-
Jdists. - If the trainees ave taking their notes properly, they are

begirning to write theitr own manuals *for use during the training

«and - the Job. -

O

ERIC
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Although, it is clearly necessary 'that the office be run uni-
formly, it is not absolutely necessary that everyone perform every
detail in exactly the same way. Hence the trainer and the office
should not make a hard and 'tast rule tnat every manual must be the
same. To be sure, differences as to ‘when to file a pleading or
in what court to file 1t should not'be tolerated. But this is not
the case. 1n Interviewing, investigating and conductiong admini-
strative hearings. Advocates may have their own style and approach.
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This d{ve(sity should be encouraged so long as the end-product is
- what the ofﬁéce needs. : '

v

*

The traiﬁegs can share their thoughts on guidelines, outlines .
and checklists with each other and submit them to the office for
approval, but this does not mean that eveéryone must mechanically .
follow the same path.. Chaos_will not result from this approach

if it is done properly.. The result may well be creativify and

good record-keeping. N T .

.
™ s

3.  Maonalize Segment by Segment -

M &
There is no need to have everything together at once. Take
it segment by segment. For example, as a starter, after the
trainer finishes a particular topic in the training, ask the
trainees to take fifteen minutes to put together a checklist that
will be helpful on the job in order to apply the topic just covered..
Go over this first attempt carefully. Point out that it's "ok" if

.~exgeryone does not have the same checklist, and that it would be a . °

good idea for a trainee to borrow some of the good ideas that their
fellow trainees come up with. Point out also that they should do
this on the job as well. Point out that if they get into the habit of
doing this now, it will not,be time consuming when they do it later.

You may want to tape-record a particular segment of the training
and assign several or all of the trainees to listen to the tape
afterwards with ‘the objective of coming up with gyidelines, outlines
and checklists on the topic covered on the tape. . "
- £a
The form of the overall manual should probably be organized .
by substantive headings, for example: : . : : ‘

: I. Interviewing Clients

a. for eligibility;
~b. for information on case; etc.

)

II. Field Investigation

a. interviewing witnesses; _ ’
b. physical evidence; ete.

.
>

ITT. Welfare Law- .-
° N s AY
. ,How to spot the issues; .
The structure of welfare in this state;
Calling caseworkers;:
- Requesting a hearing;
Conducting the hearing;
1. presenting your case;
. diregt examination;
. physical evidence, ete.

]

L

oo

2
3

The trainer may_want to write out the overall structure in advance
of the training with the trainces filling it tn along the way, or
ward-the end of the training, the trainer can take some time

O
[E [ th the trainees tq come up with an overall manual de8ign into

Aruitoxt provided by Eic:
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which they can place the guidelines, outlines and checklists that
they have prepared during the training and yhich they will con-
tinue to prepare on the job: . ) ’

The.objective is to get them to f£ill in as much of this .out- -
line, in terms of how-to-do-it techniques, as possible. When they
are on ‘the job, they will continue the process.—The trainer and
the office may want to write certain parts of the manual® for the
trainees. This is fine, but first let them take q stab at doing it them-
selves. You will never know where there 18 creativity unless you look for it
and provide a forum for its expression. !

t

P

+
N

‘4. Cross-Check the Manualg . .
\ ‘ . o .
Equally important, get the trainees into the habit “of getting
other staff members toNcwiew, the checklists that they are putting
into their manuals. This process is started druing.the training
by having the trainees submit drafts o6f their checklists to the
~trainer. Why not also involve attorneys in the office? -After
everyone has a draft of a checklist, assign them o track down one
“of the office attorneys in order .to briefly explain it to the
. attorney and to get his reaction. This could take but a few,
.*> minutes and it will start the process of getting the paralegals .
"and the lawyers to Telate to each other. : (

D -
~

When the“trajnees are on the job,,.they should continue this
procedure. It may-take a little more time in the beginning when
the manual is in its formative stages but after a few months on’
the job, the paralegal may go to San attorney for cross-checking a
segment of the manual once gvery three or four weeks. ) .

.

5. Fave the traineecs comment on bad checklists.

Sometime during the training, the trainer should provide
the trainees with samples of poor checklists for their comments
and revisions. . N

~ ~ LA
o

6, Re-Maiualize as You &o.

Finally, the trainees needs to develop the habit of re-
) drafting €heir own checklists as they prdceed with their job.
. After the advocate comes back from his first field .investigation
or his first welfare hearing, he should be encouraged to go back
to his two or three page checklist/guideline sheet covering that
area and re-draft it. After he completes his twenty-fifth hearing,
he should again re-asses and re-draft in the light-of his more

.

. recent experience. . . Ot

’ 'a . ) ) - < e “ *
Again it should be pointed out that this emtire approach to
manuals c¢an be a monster or it can be an enormously effective

mechanism of quality control and imagination. Tf done improperly,
it can waste time,energy and resources. If done right, .,
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the positives that can flow from it are consxderable. For example,
if an; advocate has been”taught to funttion and think in this ways
he can becone an excelrent resource tontrgip other paralegals.

It is strongly urged ghat this approach. not be reyected before
it is tried. There w;ll bé many "bugs" to work out in order to

get the system flowing smo%thy. The end-product however, may

be well worth the effprt. s 2

-
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) Chapter Seven

R . , Finding Advocacy: lawnching =~ -~
c s Learner-Focused Training . .
’ o

. B B A N
Recall the character in one of Moliere's plays who
o discovered, to his great delight, that he had 'been sneaking
"prose" all'his life. *The goal of thé first major step in
. the basic advocacy course, taught by the learner-focused
~.+» method, 'is to determine the extent té which the trdinees
: have been advocates all their lives. The advocacy techniques
that they brought with them are first recorded, classified '
and expanded upon. The direction of the lesson plan is to ;
K come up with a ohecklist of basic advodacy skille which is then **
evaluated. The remainder of the basic advocacy course will-
explore th'e extent to which this checklist applies to a |
variety of paralegal responsibilities. As needed, the check-
1ist is reassessed and revised., It is the unifying principle
of the entire course on basic advocacy and is -the paralegal's

. starting poifit on the job. A a <
« s . ' \
o . . ,
Section A. Recording the Responses .
. N | *
Begin with _a hypothetical fact situation such as the
following: . . .« e !
You enter a tep story building ahd are .

late for a meeting. You get on the ele-

start up, but waits until some other
. people get/ on, even though no other
‘ I , potential customers are in sight. You
. . look at your watch and begin. to get
. J nervous. _Finally a stranger gets on with =
' you. Agaim no movement. Th¢ operator 4p¥_
. is Wwpparently waiting for more people to ¥
% gt on. You continue to get nervous. khat * -
) do you do? e
»” \

-« Note four things ﬁbout‘this hypotheticalf

.

: . vator. The operator does not immediately\ ') .
. .

[y
-

1) the facts are relatively $imple (in
order to facilitate d}scyssion); .’
. 1)
- 2) the facts involve an everyday occurrence
) - = (in order to make the point that 9dvocacy
skills are not limited to‘spgcialxsgs);

- 3) the facts do not necessarily ifvolve
. . anﬁ questions of law (in order to,
ake the point that advocacy skills
are not limited to 1awyers)i
I 4

el ‘ay the facts involve self-advocacy (since
Q - the best way to demonstrate to the
ERIC . trainee that advocacy is natural to him

s e Co .o q {)

o .

.
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. s to show him how he advocates for
himself everyday). )
. o i [e)

"There aré numerous other fact situations that you could.use -

which would meet each of these four ‘criteria equally well,

"For example, you are at a bank waiting in 1iRwss the teller .

do you do? Anothér: you are at the post office and you ar§¢
told that you used the wrong kind of string to wrap the |four
packages that you want to mail. The clerk refuses to take .the
packages. What do you do? Another: you are on a crowded bus
st nding nextsto the exit door. The bus driver stops the bus
and tells you that you must get off because there are too

many people on the bus. This is'not your stop. GWhat do ypu

do? ete. If preferred, th ainer may want to use a .fact e
situation th- . is more overl)®legal, e.g., you dispute a
claim by the phone company that you Have not paid your bill..

suddenly closes his window just before he gets to you, JWhat

i

Using‘thé\élevato} hypothetical 'as the basic example for:

" this chapter, the first step is to record the responsés that the

'

trainees have to the facts. What would they do? What would o
they say?® It may be bést to have the trainees write down .
their responses on a piece of paper to avoid the problem of .
having one or two.trainees do all of the talking and think- s
ing. After the trainees have written down their initial
responSes, have them write “down several other responses that
they think would be possible 'undex the circumstances. When
the trainer has collected ‘the resbonses and read them aloud,
he should see if any other responses comes .to their minds,
which can be added orally. The trainer may suggest responses
himself, but only after he has exhausted the list that the
trainees come up with themselves, T

-The trainer should write the nom-repetitive responses on the.
blackboard or* on a large chart which everyone can seen
; . h 4 .

-, i ) ‘ 3
What~ follows is a listing of non-repetitive responses that
,the trainees could collectively have come up with, (Note that
the responses that the trainer actually.records from the trainees b
s may be quite different, depending upon the hypothetical he . .
uses and ®he degree to which he hustles for a variety of ..
+ responses., This difference is no cause for alarm so long as .
the. trainer is headed in the same direction as outlined below): i
’ “#1. "I would begin to stamp my foot to let .
’ .the opérator know that I'm waiting forv -
’ him to move." : T,
. . > )
¢ ¥2, "I'd dsk the operator if he has to"wait . !
-z until more than two people are on the
elevator‘befofe‘he can move,'
., #3. "I'd tell the bastard to move:" ° R /
- -

Wiiﬁﬁﬂa
L2

Q

#4, "I'd explain to him that I'm in a hurry
and that I'd appreciate it if he would
« . take me up." Yo ..

: 41 S




5.
16.

7.

° !
’

LR
! ‘

-

19,

110.

a consensus from

"good" responses,
1f someone: states
for subsequent di
a sresponse_now su
way," stop him.

all of the respon
the trainer has p
the result should
lists that they p
blackboard and fr
the responses beg

L

- serving the public by mfaRing me wait."
4 . by

"Iid get off the elevator and walk up."

"I'd just wait till hé's ready and when

He finally takes me up and I have had my - .
meeting, I'd find out who his boss is
and complain." .

"I would try to engage in some 'chit-chat'
with him such as 'nice day isn't it’', or
thave you had a busy day', in order to - f

see if tifis wouldn't get him to do something." W a

"Ity try to get friendly by asking him X
if I could get him a cup of coffee on

my way down after my meeting 'which

started fifteen minutes ago.'" °

"I*'d tell him that I'm not accustomed to .
being late for impdrtant meetings."

"I.need more facts before I’ could tell

"you what I would do. Feor example, did

the operator have an attitude? Was it
after 5 PM when he was about to go off
duty?" .

"I1'd ask myself which is. more' impprtant:
to avoid a hasSle or to confront th
operator to, get what I want."

"I'd first tell him to move and if he . ‘ C
refused, 1'd go find the manager.”

“I'd ask him if he really thinks‘be{s

"In a quiet v&ice I’dfsay to the stranger
who just walked in, 'what do you think
he's up to?'" .

- \

Some of the responses may be humorous; record them if there is

the class that the response is conceivable, The

goal is to get the trainees involved in the progesé”of coming up
with reasonable or wwegsonable responses, Don't just record the

At this stage, you want to record, not -evaluate.
an absurd response, this will provide "meat]
scussion and apalysis.. If someone triés to dnalyze¢
ch as by saying "it would be silly to do, it that
Explain to the class that you first want to get

ses down on paper and discuss them later. 'If

rovoked a lively interchange from all the participants,

be a numerous variety of responses both from the
repared before the trainer began to put them on the
om the thoughts that came to the trainees after

an to be communicated”out loud.

4.2
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Do not let one.or two trainees dominate the session. It '
will soon become clear to the trainer which trainees are shy or .
are holding batk for any reason. Draw these out. Ask a "quiet" !
trainee what his response would be even if you are reasonably’
, - ‘sure that he won't come up with anything that has not already been
y said before. At least get him to say something. Be supportive of
.~What he says. This may be the needed push to .get the trainee intbd
the mainstream of the class discussion, (On the slow learner, see
chapter twenty-one infrad). : -

“ t s
i

‘Section B, Classifying or Translating the Responses into
, Advocacy Principles: Threshold .Concerns .
— . . '
Now comes the second most critical phase of the advocacy
training program. The first is the pre-planning described in
chapter three Bupra. The second comes after the responses have been
" : recorded and the moment is ripe to categorize skills. The goal here
.is to come up with a guidance outline, a series of catch phrases,
» @ working checklist of advocacy skills. The.trainee should have
a frame of reference to analyze what advocacy skills he is using
to the end tiut he will develop thé facility to match or apply particular
advoeacy sk@%la to particular goals, gnd the flexibility to shift from. one o
advocacy ekill to another in order to maximize ais efficiency.

/)
RS /
. ’

At the very least, an entire training day (seven hours) .
should?be spent developing this skills outline. Further time
should be spent perfecting this outline so" that it is firmly
entrenched in every trainee's mind. Before moving to specific ‘
applications of the basic advocacy skills to such areas as 1
investigation and administrative hearings, the trainer should
.assure himself that each trainee can’ master the categories and
apply them with reasonable flexibility, -

') " 'If the trainer has not been able to record a sufficient
diversity of.responses, Re is not ready to have the trainees =~ ———————
work on the skills outline,

The trainer should go over each response recorded and ask
the group the following question: ° .
R "
What technique does the response
demonstrate in getting people to do
something or to.change?

£ Translated into slightly more relevant language, the question
. becomes: - ' .
What advocacy skill does the response
\ demonstrate?

-

) The final outline should Le divided into four parts:

O
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I Threshold ““Concerns
Il Choosing a Skill
P II1 Evaluating the Skills Used
" 1V Adaptation

.

4

! .,
Each response should fall under one or more of these four parts
of ‘the outline. . ) z

Ny
- =

.. The first part has three subparfs: i

THRESHOLD CONCERNS OF ADVOCACY’
1. Defining Your Goals in Order
2, of Priorities.
2, Deciding When to Intervene.
3. Determining Whether You are
Taking it all too Personally. =

1. Defining Your Goals in Order of

Priorities - T
The trainer could begin with response number 11 (hereinafter
© the responses will be designated as ''R" plus the number, e.g.,

RY1L). . .= . .

el

Rf11: "I'd ask myself which is more
important: to avoid a hassle v
or to confront the operator

to get what I want," B - = e

“n ! . >
What is R¥11 trying to get at? All of the trdinees should try to
formulate an answyer to this question. R#11 appears to be
addressed to pridrities and to goal-setting. What am I trying to
accomplish (goals) and which goals are more important (priorities)?

. This 4s not to say that the other thirteen responses fail to
consider goals and priorities. - These factors may be implied in

any of the responses. It's simply that the person in .R¥11 -

wanted to think about goals and priorities before he decided

upon a cQurse of action. The trainer should allow the trainees

_to "kick' this concept around for a while and then conclude :

with the following: . ‘

RSB

Threghold Principle BEFORE THE ADVOCATE ACTS, HE

of pdvocacy i SHOULD DEFINE WHAT GOALS HE
- " IS TRYING TO ACCOMPLISH AND
SET A PRIORITY TO THESE GOALS.
*
* In the hypothetical, there were two simple interrelated goals:

(1) getting to the meeting on time and- (2) using the elevator in
the manner that he wanted to use it., The trainer may want to give -
some other examples of when this principle of advocacy is applicable,
or better yet, he may ask the trainees to come up with such examples.
Keep the examples non-legally oriented. The connection between the
, principles, the law and the legal service office will come liater.
@ ere, the catch words are GOALS and PRIORITIES. As the training
]E l(:progresses, such words should automatically "click" in the minds

P e
. 4.
.
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of the trainees in any fact situation. The catch words are a
way to récognize the concern or the issue with r~elative ease.
By the end of the training, a large number .of such words or
phrases will be developed so that the trainees are buildiag
outlines with them. Start slow at the beginning to let the- - .
trainees know where you are headed. ‘Once everyone is on the same
wave length, the composition of the final outline should

proceed rapidly. )

2. Deciding When to Inte}vene . |

Most of the responses indicated immediate action. Several

others, however, did something different,

YT

T e

"I'd just wait till he's ready and « .-
when he finally takes me up and I

I

- have had my meeting, I'd find out
who his boss is and complain."

) -
"I need more facts before' I could
tell you what-I would do. For -
example, did the operator have an

- attitude? Was it after 5 PM when

he was about to go off duty?”

R#10

‘ R#11 "I'd ask myself which is more
“ important: to avoid a hassle or c
Sl to confront the operator to get
. what I wanted," -

. . . [
The trainer should ask the trainees what these three responses
have in common. What did they do that the other responses did
not? The answer is that these responses added another step to
the advocacy process: they made a preliminary or threshold
determination of whether the circumstances warranted immediate
action or whether more appropriate action should come later.
delay could be caused by a number of factors: you want time to
get more information (#10); you wait as a matter of strategy in
order to be more decisive later (R#6), or you-.are simply not
sure yet what coursé to follow (R#12-and R¥10). The point =
is that you must decide WHEN TO INTERVENE.

The

%3

_ Tkreshold Principle
of Advoocacy

BEFORE THE ADVOCATE ACTS, HE
SHOULD DECIDE WHETHER THE MOMENT
IS RIGHT TO DO SOMETHING, i.a.,
TO INTERVENE.

The key phrase is "WHEN TO INTERVENE.” This is not to say that all
of the other responses failed to consider the issue of when to
intervene; it is simply that R#6, R#10 and R¥11 openly thought
about this issue more so than the other responses indicated.

Again, other examples of this principle in non-legal -settings
should be discussed before moving to the next principle,

Q !
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" 3. Determining Whether you are Taking
it all Too Persenally

Rﬁs “I1'd tell the bastard to movel"

R¥Q "I'd tell him that I'm not accustomed
being late for important meetings."

Ask the class what these respanses are saying. What do these
responses indicate as the !"real" concern of the people uttering
these responses? The answer_ is that the entire situation isf °
being taken personally: The person is getting hot under the
collar, The anger of R#3 and the arrogance of R¥9 indicate.that
the. situatzon is not being looked at objectively. In more °~
crude language, what is happening is that you have perceived the
operator as your personal enemy and: co

N You are taking his. shit (as you
see. it) and making it your own.

You are letting him conttol your feelings; you are letting him
threaten your image of yourself; you are letting him insult you.
There is potentially “too much of you" in the situation; your
emotions, are controlling your response. This is not to argue .
that it is inappropriate for an advocate to be emotional; it
is simply to point out that the advocate should be aware of -
when he has injected his own personality into the picture. :
As we will see later, anger can be a valid advocacy tool. The
concern at this point is to. get the trainees to realize when
their head is being.dominated by their feelings at the risk
of loosing objectivity. . !

'This topic is one of the most delicate in paralegalism,
as in all of human behavior., When the trainee is finally hired
by “the office, and someone tries to criticize or even comment
upon his work, a natural inclination is to take the comments .per-
sonally as an insult, Although this is a problem of supervision
and personnel management, the principle of advocacy is still
applicable. The trainer may want 10 create some hypothetical
situations involving the issue in a personnel context to make
the point again that basic advocacy skills have direct relevance
to common everyday experiences and are not in the exclusive

domain of law and lawyers, B - .
Threshold Principle THE ADVOCATE SHOULD AZHA){S BE
of Advoeacy: AWARE OF WHEN HE IS TAKING A

SITUATION PERSONALLY AS OPPOSED
T0 DEALING WITH IT OBJECTIVELY.

N !

4

Section C.l Classi fying or Translating the Responses dinto
Advocacy Principles: Advocacy-Pressure Skills

Having dealt with the tk-eshold concerns, the problem
¢

" 44 . o
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now is providing a framework with whigch to classify adyocacyw
skills, What different types of skills are-there? One common
characteristic of all of the actions indicated by the responses
is that advocacy operates through PRESSURE. The goal of advocacy
is to decide when it is proper to act, and when you decide to
act, to determine what kind of PRESSURE is needed. A basic .
principle of human behavior is that People are given to inertia
and/or that when peoplé do move, they do so.-along, pre-determined,
often unthinking, paths., PRESSURE is the. instrument of change.
PRESSURE is riot necessarily a bad word.i.Théxe ¥s effective as
well as inappropriate PRESSURE. The goal of the'advocate is to
locate the stress points, the points that are susceptable to give-and-take,
the weak links, the maneuverable corners, and to apply a:particular

strategy thereto,

Advocacy Principle: ‘ " ADVOCATES BRING ABOUT CHANGE
- THROUGH THE EXERTION OF PRESSURE.

How does the trainer teach this, other than simply to say it,
to lecture on it? It may be that this particular point can only
be taught by lecture. The trainer should try, however, to see if
any of the trainees can come up with the concept of PRESSURE before
he articulates it for them. He-may do this by asking the trainees
to define what they mean by advocacy to see if any of them come
close to or directly hit the concept., The trainer may ask the «. .
trainees to re-cxamine all of the fourteen responses and detérmine
what all of the responses add up to., If this does not
work, lecture!

)

What are the different kinds. of advocacy or pressureé How

can they be categorized so that the trainee can get a handle on
the options available to him as an advocate? ..

Rack to the elevator example:
R¥S "I'd get off the elevator and walk up."

There is an old saying that if you can't solve a problem,
redefine it. The trainee who came up with the response originally
had the problem of how to use the elevator to get where he wanted
to go, when he wanted to go. He could't solve this problem, so
he substituted another problem: how to use the staircase to get
where he wanted to go, when he wanted to go. In one sense, this
response can be interpreted as defeatist, as an abandonment of .his
otjective. In another sense, however, the response can be seen
as a clever realignment of the factors involved. The response
makes eminently good sense if. it is clear that the staircase door
is right next to the elevator and the meeting room is only one
flight up. The trainee has eliminated the problem of the elevator
operator and substituted the problem of finding out how easy or

~difficult it would be to use the stairs. On balance, this might

have been the wiser course to take.

- _ 17,
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Advocacy Principle: . IF YoU CAN'T SOLVE A PROBLEM,
; REDEFINE THE PRUBLEM TO MANAGEABLE
) PROPORTIONS IF ON BALANCE IT IS
s - \ CONSISTENT WITH YOUR OBJECTIVES.

Admittedly, this is not an easy principlé to understand, teach
or apply. Of the fourteen responses to the original elevator
hypothetical, R#5 comes closest to exhibiting it. But R#5 is a
. weak example because of the fact that it is too easy to interpret
* RfS as no advocacy at all rather than as_ a sophigticated technique
of advocacy. |Other hypotheticals might be provided at this point =

to make the “cqncept : ’
make n ﬁ?@“ﬁi&grer ‘

Mrs. Jones has a child\at the Foster ° -

“ elementary school. The school starts .
an experimental reading program and .
Mrs. Jones tries to have her child . -
. enrolled. She meets resistdnce, She N
N ‘learns that there is another elementary

schodl in the same school district
that has the same reading program
available to all pupils. She then
tries to have her child transferred.

.o

Mrs. Jones has substituted one problem (how to get her child
. enrolled in Foster's program) for another problem ‘thow to get °
_a transfer). On balance, this may be the best course of action
* to take if she determines that it is not worth fighting Foster,
; }f the other school is not too far away and,if the transfer
;s re}qiévely easy to bring about and not otherwise harmful to
er child.

. . . R#¥2 "I'd ask the operator if he ‘has to wait
until more than two people are on the
elevator before he can move."

Ask the trainees what's behind this approach. R¥#2 is.
really asking the operator if he is abiding by some rulé and
if so, to tell him what the rule is. Has the operator been told
by his boss not to take off with just one or two passengers? Is
there any time limit to the wait? Are there any exceptions to the
3 rule? RH2 is asking the operator to demonstrate some authorization for
’ ./ his action or for his inaction. ’
£

L5}

Advocacy Principle: | ADVOCATES CAN 4SK FOR (OR INSIST
, ON) SOME AUTHORIZATION TO JUSTIFY
THE BEBAVICR THEY OBJECT X0.

1

-

2 R¥2 also exhibits another principle of getting peaple to ¢
change. Depending upon the tone with which R#2 is uttered, there
is a touch of belittling in the response. R#2 can be uttered in >
such a way as to make the operator look silly. "It's dumb to have- -
a rule that oné or two people cannot go up alone!" The technique
. here is trying.to get aqtion through embarrassment. This is not
to say that such a technique should always be used or is always
: effective. It is simply to point out that it is not uncommon for
' []{j}:‘people to try to get things done by causing embarrassment. The

ENE R o438
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effectiveness of the technique is not an i;sue it -this point in
the training. The goal is to try to identify as many techniques
as possible, - Co ;

< ADVOCATES. SOMETIMES TRY T0 GET ACTION
BY EMBARRASSING THOSE THEY ARE ‘TRYING

Advocacy Prindiple:
' 70 GET ACTION FiOM.

[y

i

-R¥6  "I'd just wait till he's ready and
- when he finally -takes me up and I have
had my meeting, I'd find out who his
boss is and complain," Lo

£ R#12 "I'd first tell him to move and if “ he
refused, I'd go find the manager,"

What's the advocacy technijue here? Everyone has a boss Some-

of his subordinates. You can appeal to individuals up on the
"ehain of command,” R#6 indicates a desire to take this appeal
after the camage is done; R#12 wants the appeal immediately,

Advocacy Prinoiple: IF YOU CAN'T- GET SATISFACTION
= FROM SUBORDINATES, TAKE. YOUR ‘
COMPLAINT UP TO ‘SOMEONE RIGHER R
. OF THE CHAIN OF COMMAND,

.

The plot now thickens. If the individual tries to go up
the chain of command, a .whole new set of advocacy principles
may be adopted. You might use-the techniqiue of EMBARRASSMENT,
of you might demand that.the boss demonstrate ‘to ‘you wht
AUTHORIZATION or rule he is following in permitting the elevator
operator to do what he does, or you might go further up on the
CHAS™ OF COMMAND if tbis boss gives you no satisfaction.

R#1 "I would begin to stamp my foot ,to-
’ let the operator kiow that I'm waiting
for him to move."

. :R#3 "I'd tell the bastard to move!"

R#9 "I'd tell him that I'm riot accustomed '
X to being late for important meetdings."

R#12 “I'd first tell him to move, and if
“he refused, I'd go find the manager,*

"Anger is a very common way that People go about trying to
Solve their problems. The trainee needs to understand when he
is using this technique in order for him to be able to decide ‘
-intelligently whether he wants to use it,

Advocacy Principle: =« ANGER IS A COMMON WAY BY
: WHICH, PEOPLE TRY T0 GET
THINGS DONE,

~
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RF4 *"I'd explain.go him that I'm ifda
, : hurry and.that I'd appreciate it
* if he would take me up."

. "Sometimes the, simplest way to get something done is-to ask for
% 1t; put your cards on the table and see what happehs. There may
really be no problem at all. . : T -
: “ .

* Advocacy Principle: ADVOCATES CAN TAKE THE
- N UNCOMPLICATED APPROACH OF

. s ,PUTTING THEIR.CARDS ON THE
¥ N TABLE AND SEE WHAT HAPPENS.
R#9  "I'd tell him that I'm not accustomed
to being late for important meetings."

Y

A

‘ " R#13 "I'd ask him if he really thinKs he's-
: serving the public by making me wait,"

‘Here the technique is plain and simple: you preach to the
operator. You tell him what he should be doing; you lecture him. *
The lecture can either be direct (R¥13: you should provide ¢ o
service) or indirect (R#9: you shouldn't make people late for
meetings). )

- Rf9 is admittedly not as good an example of preaching-
lecturing as one might want. The trainer muy have to stretch
a_point a bit to fit R#9 into the skill. It is to be anticipated
that not all of the responses will absolutely fit into a particular
category. A single response often has shades of a number of
skills. There is nothing wrong with admitting that certain responses
a are difficult to categorize so long as the trainees do not fee}
; that the trainer is being dishonest with them and so long as

: they are aware of the direction in which he is headed.,

t

’ » r)
Advocacy Principle: . ADVOCATES SOMETIMES PREACH AND - |
- . LECTURE TO GET THINGS DONE.

R#7 "I would try to engage in some

s 'chit-chat' with him sych”as 'nice
day isn't it' or ‘have .you had a A
busy day' in order to see if this . .. .
wouldn't get him to do something.' .
Adveeacy Prmnciple: ADVOCATES SOMETIMES PLAY THE
) ROLE OF BUDDY OR SUPERFRIEND TO TRY
' . : T0 GET ACTION.

R#8 "1'd try to get friendly by asking

: him if I could get him a cup of
coffee on my way down after the
meeting ‘which started fifteen min-
utes ago.'"

Here the trainee is saying: I'll do something for you, if you
. do something for me. In the worst of situations, this is called a
. " %
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bribe. In a more realistic sense, this is called "scratching

each other's back" or setting up a '"quid pro quo'" which means . ’
"something for something," ) oL
" Advocacy Principle: ' ADVACATES REALIZE THAT IT IS'

SOMETIMES NECESSARY TO DO SOME-
ONE A FAVOR IN ORDER 70 GET A -
FAVOR. X
. ] R¥14 "In a quiet voice, I'd say to the .
stranger who just walked in, what
do you think he's up to?"

- What's the person trying to do here? He's trying to get the
stranger to get involved. He's hoping the stranger will say .somé-
thing to the operator. He's either trying to get some support ‘from
Ehe_§tranger and/o1 he's trying to get the stranger to do his advocacy
jor mim. It can be argued that he is indirectly asking this

third party to be his advocate. Hence two principles of advocacy
emerge from-R¥14: : .

Advocacy Principle: . AN ADVOCATE CAN TRY TO GET THE
\ ) SUPECRT QF THIRD PARTIES lIN MAKING
HIS CASE. )
Advocacy Principle: AN ADVOCATE CAN TRY TO GET A THIRD™

TARTY TO BE HIS ADVOCATE DIRECTLY

. ] OR INDIRECTLY.

- Ty

’ -

This than covers all fourteen responses. If there were
more responses, then perhaps the list of advocacy skills would
. expand. The above 1ist is by no means meant to be exhaustive of
the elevator example or of any other example that might be used,

Here is a summary of tihe advocacy skillsteationed\ébove,
plus several others that could have flowed from hypotheticals
used: : .
-"Put your cards on the Table:" be direct
- and completely above board in .telling the’

agency cfficial what your position is and
what you want. :

-~
-'Demand Adequate Service:" point out to
the agency off cial that the purpose of
his organizati is service and that
this principle hould guide its actions.

el

r
-

-"Seek the Support of Third Parties:"
before you make your position known,

hi]

\ gather the support of individuals or ’
\groups- within or without the agency so
‘that you can demonstrate that you are v
@ .: -  not alone. .
« — ~a
RIC . ) D1
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. . . -"Be a Buddy:" show the dgency cfficial ¥ o, 0
. K ~ that youare not his enemy and that you
respect and like him and that you are

aware of how difficult his job is. AN
. » ’ ’ - . . t .
- -"Find the Points. of Compromise:" :

IR .. ferret out the negotiable points in the
dispute and_.deternine whether you can
bargain your.way to a favorable result.
3
-"Insist on Common-Sense:" convey to the oo
agency official the impression,that >
common-sense dictates the position' you )
are advocating in addition to or in
spite of the regulations or technical-
ities that might be cited.

i -"Demonstrate the Exception:" insist on
~ the uniqueness of your client's situ- .
R ation so that the general rule cited by -
the agency official to deny ycur client ‘3?
a benefit is shown to be inapplicable. . .

-"Uncqver the Realm of Discretion:" take ——
the position that rules don'.t exist until s e
. . they are applied and that in the appli- . X
- tation of rules, agency officials oftend .
» have wide discretion in spite of their’ - | . .
claim that their hands are tied by the
) . rules. . ~ ’
-"ask for Authorization:" insist that the
e agency official show you the regulation,
law or authority which supports the action
he has taken or proposes to take. .

-"Cite the Law:" show the agency official
that you know what administrative regu-
’ _lations apply to the case (and in some
N instances you also cite to statutes and

cases to demonstrate your point.) R ’
’ - . -"Redefine the Problem:" If you can't -
" solve a problem, redefine it, ir you cah -
. 'still -achieve what the client speks, . o
N %;g., stop trying to qualify the client 5 .
iy or program "2" if program nyd will- serve v m
'y him equally well and the problems of ===
o qualifying him for vy are not as great. .
\ as those encgountered in continuing to - 6.
: \ insist on "X". o . ] -
° ’ ' ' ST
ERIC - - . . :
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-"Anger/Hostility:\ although this is a
dangerous tactic to employ, it is a

<N fact of life thati Some people respond to
: this kind of pressu;é.

] Lo -"Preach:" perhaps the most common way in
4 : ) which people try to change other people

is to lecture them, to tell them what they
should or should hot be going.

-"Climb the Chain of Command:" everyone
has a boss who can overrule decisions’
made by those bencath him. wWhen you are - '
dissatisfied with the '‘decision or actién |,
of an employee, “appeal" or complain "up ,
the chain of command" to the sypervisor L
of the employee, and to the supervisor o o
+  the supervisor:if needed. . K ‘”1«*, .

. % ~"Embarrass Him:" show the agency official . P
that you 4o not'respect him in such a.way
that makes him look silly.

" ' ) . -
. Make clear that You and your office are

* going to Fight this Case all the Way Up:"
make the agency official EQZrE-EE_Eﬁh_E
important this case is; when you and your

L office have the grounds to back you, point

7 out that you are t. inking about takihg the
case to a formal hearing, and if necessary,
. to-court.

-

-"Do a Favor to’Get a Favor:" be willing to
do” something (within veason) for the person
from whom you-are asking something. :

Once all of the skills have been identified in the initial
hypothetical, the trainer should begin to drill the trainees on
skills identified. He should use a large number of hypotheticals +
and have the class call out the techniques or skills used. A
written assignment might be given with the same objective in mind.
Before moving to the evaluation of the skills, he should be sure *
that all of the trainees are well ,versed in identifying skills and

® in mastering the catch words and the substance behind the catch
words. Once thuse drills have demonstrated that the trainec. can
do -this, they are ready for skills evaluation.

"The third part of tha basic skills checklist is " aation.

~
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Section D. Classifying or Translating the Responses into
\ Principlés of Advocacy: Evaluation®
. l-- :

. In stating the advocacy prxacxples above, lxttle attempt was
made to pass any value judgment on any one particular technique.
The advocate must, however, evaluyate the effectiveness of the
technxque He has used or is thjnking abolit using. Asg the trainees
how they would test effectiveneSs, Some possible questxons that
the advocate needs to asK himself ‘are:

N 1) 1In usxng\thls particular technique "
+ are you making your position clear? ‘
‘ '_ 2) In using teis technique; are you
creating more problems than the one
you are trying to solve? | ; -

3) Do-you feel that this technique is ¢ O
working; is 1§ accomplxshxng its goal’

It is at this stage in tﬁe\tralnlng when the tralnees are
asked to evaluate the felative egﬁectxveness of the techniques
~ used in the elevator hypotheticai in thé light of questions such
as these three. As a matter of cpmmon sense, which technigués
appear to be the best? From the sequencq,taken aboYe, the trainer
should have the following 'skills listed on the blackbcard or on a'
plainly visible sheet of paper:

|
‘e

1. Redefine the Problem Lo ‘
2ﬁ Ask for Authorxzatxgn '
. %. Embarrassment - . }.

4. Chain of Command ‘ H

N 5. Demand Servicé . :
6. Aanger .
.J7. Cards on the Table !
8. ,[Preach N .

4 9. Be a Buddy .

10, Do a Favor to Get a Favor . N 2’
11. Support ‘of Third Party
12. Third Party ag Your Advocute

Several others were alk%o mentioned: ) ) g’

4
13. F:nd the Points of Compromise -
14. InSist on Commen Sense, s !
15.. Demonstrate the Exception [
16. Uncover the Realm of Discretion

17. Cite the Law S
T i18. Interpret the Law .
19. Make Clear that the Case is o

Important to You 'y . .

{4 yencral, how would the trainces rate the euffectiveness of these

twelve advocacy skills? Ond such priority list might look like
the following:

¢ . . ‘e .

2

1
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. o 12.

1.
2.
3.
4,

5..

e . 6.

- 7.

’ . 8.
5,‘9’

.
»
3

3

10..°

11.

- 13.
. 14,
15+

16.

T 17,

18.

- 19,

What priority list do the trainees have? A wide divergenc& of

~

Cards on the Table

Service . .
Ask for Authorization *
Chain .of Command ‘ . .
Insist on .Common Sehse . . |
Find the-Points of Compromise )

Uncover the Realm of Discretion

Demonstrate ‘the Exception * . - ’
Cite the Law . o
Interpret the Law;, R ‘

Buddy ’ .

Make Clear that the Case is ' . s

. Important to You o
Redefine the Problem : :
Do a Favor -

Third Party as Your Advocate -
Support of Third Party

Preach

Embarrassment

Anger . .

LY

~

opinion should exist among the group. The trainer should let the :
« ~discussion get "hot." On what basis do individual trainees make

their lists? ‘What common-sense principles of human behavior

(e.g., if you antagonize someone you will.probably make matters
wurse, ete.) would they apply to determine'effectivenéss? .

’

‘Section E. “Classifying or Translating the Responses into
: Principles of Advocacy: Adaptation

-

To,détermine whether the trainees” have been able to identify
and evaluate the advocacy skills, the principle of ADAPTATION or ~

FLEXIBILITY is tested, 2

el

K Advocacy Principle:

ADVOCATES SHOULD BE ABLE NOT A
. ONLY TO UNDERSTAND WHAT TECHNIQUES -
. © THEY ARE USING, BUT ALSO THEY . .
! + MUST BE ABLE TQ SHIFT FROM ONE :
PECHNIQUE TO ANOTHER WHEN THEY
DETERMINE THAT A TECHNIQUE IS
NOT WORKING.

The ways to test the abilityléf trainees to master the

principle of ADAPTATION are as follows: ! -

1)
2)

! ”

role playing (see chapter eigut, infra);

in controlled situations, provide the
trainee with réal problems involving
advocacy and watch for the signs of
flexibility (clinica; education) .




- B

3) ask the trainee to recall present or
past experienceés in his own life that
involve a shift in advocacy techniques. -
. i (e.g., last night a problem came ‘up
) involving my neighbor and what I did -
: Was...v, gte.) N
‘At the end of this text (following chapter twenty-two) on
the inside cover, there is a chart which provides a summary of
advocacy skills involved in prcblem solving. (Item V in the
chart will be' discussed in chapter ten infra.) Again, it is not
: an exhaustive list. 1Itl'is a list that grew out of the elevator
t hypothetical and the class discussions based upon it. The chart
will be constantly referred to in the remaining chapters of the
text with the following questions in-mind:
T 1) In how many different situations
. (e.q., interviewing, investigation,
S0 conducting hearings, writing, ete.)
. ' does the chart apply?

[.-

2) In each different situation. does: the o
chart need to be. added to or subtracted
from? N

3)’ Is there need for a different priority

list of effective skills?

If s6, why?

4) Is the chart .useful. in helping the para-
: »  legals develop their manuals? .
5) Is the chart useful in helping the para-
© ’ i legals understand and apply advocacy princi-
: N ples? S ‘
(‘ .
\ ~ ’
~———— \
© - I
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o EVALUATION SCORE , .
o ) S

Another vehicle that can be used to obtain the same objec- .
tive of gettlng the trainees to identify advocacy techniques
. . -themselves is .the Evaluation Score Card (ESC). .

he 'ESC can serve a number of purposes:

1) sharpen the observatipnal
powers of the trainees; N

2) Help them to be self-
conscious about what they .
o o do, without.immobalizing
- thenm;

. 3) Help them to identify advo-
cacy techniques;

4) Heip them to develop standards
by which they ‘can evaluate S : ¢
advocacy techniques. ’

C. . ESC works as folléws: the trainer prepares a ten to fifteen
minute role- playlng experience involving an agency official and a .
paralegal. The trainees are distributed a form, the ESC, which
they are to use to assess the role-playing that they will be obser-
ving. Class members are used as role-players. (The 'trainer him-
self may want to play one of the roles to insure that the sequence
goes where he wants i% to go. After this exercise has been per-
. formed a few times, however, the trainees will be able to do most
+« of the role-playing under the general direction of the trainer
since they will be familiar with the overall objective of the ~
y assignment.) .

. The ESC is printed/on the ‘following page. ' -

-
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Evaluation Score Card

&

(The aim of thi's form is to fecord your evaluatior of the pér-
formance of the paralegal.) -

”

1. what advocacy téchnique-did ‘the paralegal start out using?

S

¢ »

» 2. On a scale of 10, how effective was ‘this ‘technigue? .("10" s
very effective; "1" is very ineffective.)

3. 'When the sequence ended, what advoéacy technique was the para-
legal usaing?

¢
i

- v

4, On’a scale of 10, how effective was the ovecrall performance?

6. 'According to the pardlegal, what was the problem?

JUS E
< '

v

. e
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- . ~ NI
7. What, if anything, was standing 'in the way of communication
between them? . ‘

3

8. How could this communication problem have been overcome?

9. Was the paralegal objective about everything, or did he take
anything personally? Explain.

-

10. Was the agency official faking anything personally? Explain.

-

11. If the agency official took anything personally, how did the
paralegal deal with this?

__ERIC * 23 |
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What do you think the paralegal should have done about this?

L

i
4

Describe the most p051t1ve aspects of what you saw the para-
legal do.

Describe the leacst effective aspects of what you saw the
paralegal dg. -

v

~

As specifically as possible, list all of the advocacy tech-
niques ("good" or "bad") that you observed in the paralegal
which you have not already mentloned in any of the above 14
questlons '

—

n
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Aruitoxt provided by Eic:

TS

Several ,hypotheticals are suggested here £pr rolevplaylng

and for utilization of the ESC:

Caseworker wants to terminate the
welfare assistance of Mr. Jones because .
of an alleged failure to look, for work
diligently. Mr. Jones claims he has <
been sick. The .paralegal represents
Mr. Jones. He calls the caseworker on .:
the phone to try to resolve the problem.
(In the role-playing, the participants
pretend that they are on the phone.)
, v

N

John Smith has been to the XY2 drug
rehabilitation program. He applies for
welfare while he is at the program. The
caseworker calls the XYZ program to ask
1f John attends reqularly. ‘They answer
"no". John tells the caseworker that

he may have-missed a few days, but he is
there most of the time. The caseworker »
tells John that he does not qualify’
because he is not a regular member of a
rehabilitation program. John goes to see
the paralegal. The paralegal visits the
caseworker.

N

’

1

Mary Thomas »s 35 years old, separated
from her first husband, and living in

an apartment with three children, ages,

2, 5 and 14. The 14 year old, Jang is
1llegitimate. Mary's husband, Tom, lives
in the same city and occasionally visits
and gives her money for the children but
refuses to give her .money £or herself.

- Mrs. Thomas is on welfare (Aid for

bependent Children.) Last week, a welfare
worker dropped in unexpectedly while Tom
was in the house ahd saw him there. :n
the way out the welfare worker met Jane,
(14 yeags old) in the front room and said
"I just saw your father". Jane said )
"That's not my father". 'The worker camc

61
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Aruitoxt provided by Eic:

- the aext day to the apartment and
gave Mr. Thomas a piece of paper, saying
*"this is a notice of termination of
welfare. You have a man living in the
house and he could support you, S0 we .
are not going to pay you any more wel- A

fare." Mrs. Thomas goes to see a paqa—
legal and tells him that her husband ‘only
R rarely comes by -and never gives her Y
_ money. The paralegal calls the casea?

worker to try and straighten out the’
difficulty. \

i
\
. - . 1
© A
The ESC and such hypotheticals for role-playzng are used to
get the trainees to begin to talk about advocacy, to 1dentify it
when they see it and to formulate some rough evaluativé cxiteria

based upon their ‘experiences., common sense and "feel" for good
judgment. : \

\.‘ . . \ |
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Chapter Eight

_Role-Playinz: wiow .t Jse It .

Effectively . .

' Role-playing is a learning process wherein the participants
act-out their responses rather than simply verbalize them in the
classroom. As such, it is totally consistent with the general
theory of training which emphasizes the concrete and recoils at

!,

undue reliance on’ the abstract. -

i Before exploring this technique in detail, it may be helpful
to look at the arguments against role-playing. ‘

N

Section A, The Case Against Role-Playing

1. Games are fun for the first thirty minutes, but soon become.
a drain. - .
“~ The argument here is that rele-playing can create an initjal
atmoiphere of interest and enthusiasm, but that it wears off

relatively soon. =
B " 2. Role-playing can't teach you the law. o

Paralegal trainees might resist role-playing in their anxiety
to be .taught the law. It's not easy to see how role-playing can
teach the law.

" ~—_ 3. Role-playing is chaos. ' - -

Role-playing has a way of living a life of its own. The-
situation can quickly get out of hand. Tangents can dominate the
proceeding.- . . .

. R x v ]

4. The effect of role-playing can't be evaluated.

B _ So much happens during role-playing sequences that it's soﬁe-
times difficult to follow and often difficult to remember every-
thing that has-happened. One ends up with geneTal impressions,

»rather than conclusions that you can get a handle on, )

I

5. Role-players can fool you.

While the trainer may ask a trainee to "act-out" a position
rather than.simply talk about it in the abstract, the role-player
may 1n fact simply repeat his abstractions as an actor as opposed
to "living' his position in a semi-real environment. -

b

.

The short answer to ecach of these five criticisms is that they
are addressed to ineffective role-playing rather than to the nature
of role-playing itself as a learning device.

ERIC ' ‘ "
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Sectién B, Role-Playing as aﬁ Advocacy“Technique

Role-playing can be viewed as a highly specialized learning
technique or as something that we naturally .do every day. According
to the latter, role-playing is the adoption of a particular style,
tone or manner in order to provoke someone into a desired response.”

-+, Supposg that a married couple is thinking of buying a house. One
i of them finds a house and wants to make a convincing argument
to the other member of the team 'to buy it. There are a number of
royes’that thi§ spouse ca. adopt to make this argument:

SPOUSE WITHOUT DRAMA: "I think we should buy this house.!
SPOUSE AS MORALIST: ' MGod intended me tp live in this
‘ . kind of house," .
SPQUSE AS FANATIC: ' “If we don't buy this house, 1'11
) . kill myself.,"

SPOUSE AS ECONOMIST: "Just think of the large interest
deduction and resale. value that

this house has." . .
I

< SPOUSE AS OPPRESSED : "Itye just about had.it,  Every-
. MINORITY: ’ ‘one else has a fine home and I'm
‘ . stuck without one.- This house will
i solve everything," 3

The list, of course could go on and on., Which postuve represent .
"the real" spouse? It's obviously difficult to determine, All of
us are.capable of a nultitude of roles. When a pardlegal consciously
adopts a particular technique on the job (e.g., Be a Buddy.) he
1s role-playing. The assumption of roles (sometimes called masks)

' 1s a very -~ommon occurrence in social as well as in work settings.

Sectiop C, Role-ﬁlaying is Discovery through Commitment
. As seen in chapter four, supra, a major problem with traditional {
classrooms is that they are divorced from real experiences, Every-
one 1s ratiocnalizing about everything. Role-playing is a major
way to attempt to offset this. . c :

. lhe premise 1s-¢4mplu;u¥ou—get~&he~braiﬂﬁ@‘tﬁ?ﬁﬁﬁff‘ﬁﬁi?gfszg_—__—w
a parricular si1tuation; you Set up a respShse to this position (via
another role-player) and you watch to see what happens to the
original position. Ls the traince defensive, consistent, confused, |
flexible, successful, ete.? You have this trainee analyze what
ha» happened to him*and to his position. What took place? - What
dud he see about himself? What does he now think of his original .
position? If he had the same situation again, would he handle it
differently? Why? These questions come alive for the Lroinee when

. \
\

X he has cormitted himself through role-playing.

.

ERIC o
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. . This 1> not o sa)y »that none vf the abo;>§ould have been
achieved without the rvie:playing. The trainer\could have simply
presented a problem and asked the trainec “to takk about" the pocitim
he would take to respond to the problem. By incisive questioning,

. the trainer could have forced the trainee to be défensive, consistent,
confused, flexible, ete. This approach (which is also a game), -
however, is less likely ,to take hold than the fole-playing approach.
it is perhaps impossible to prove this, except to say that the t:sainee
1s probably more involved in the role-playing than in, the intellectual
question-and-answer process, and that generally, people tend to
;earp more from situations that they-are caught up- in q<\involved
dn. .

Does this mean that everything should te learned th?ough role-
> playing? Certainly not. It would be false to argue that you can't
learn something unless you have experienced it. Role-playing is most
effgcetive in the beginning Stages of learning something new. It's a way to
get things going. It's a way to involve the shy student. here
~1s 4 distinct danger in overkill if the entire trainiag program is

nothing but a long series of role-playing sequences. \

You may find that role-playing is of primary relevance to form Dt
-, rather than to content. It helps the traineé to look at his style,
_his approach, "how he is coming off." It also helps to teach "content,"
such as how to employ a particular skill, but it does so primarily by
. . giving the traineé the opportunity to see the entire picture, to
assess how he goes about.using all his abiljties and disabilities
1n problem solving. The discovery that can come through role-planyg
ts primarily related to the type of person he is, and secondarily to\
“the specific.topic under analysis. Both style and topic (form and

) content} are crucial, but it is not necessarily the case that both \\
can be best dealt with through.role-playing all the time.
A " " -~ *
Because role-plaving provides a forum for self-reflection, it is \\
of particular use to teaching through the learner=focused method -
where the starting point is always the trainee. . > . \\

gection D. Control vs. Spontaneity

-

» The great appeal of role-playing, acéqrding to one view, is that
1t offers a forum for spontaneity whereih distoveries, otherwise
unobtainable, are realized. From another perspective, it can be
argued that role-playing is an intensely manipulative process

wherein the trainer positions the trainee into accepting approaches
that he does not believe. There is considerable truth in both of .
. these statements. ROLE-PLAYING IS §TRUCTURED OR CONTROLLED SPON-
TANEETY.

The obvious yuestion that follows from this is: how can spon-
tane:rty be meaningful if it is controlled?. Part of the answer is
that role-playing is something less than free-association where,

v
B .
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theoretically, anything goes. Role-playing does not go this far, -

) There is a structure to role-playing, or there should be if chaos -
#g 15 to be avoided. The trainer'needs to have in mind the direction —
-he wants the class to take and not permit the role-playingz sequence

to take the class in andther direction or to take, the clas® in.

a d;rection that is too far afield from his originally intended
path, . ) .

\

, - There is a difference, however, between controlling the topic e
or general area, and controlling what the trainees have to say about
that topic or area. Role-playing that does the latter is obviously
improper. If the way in which the role-playing is.sét up.sends a
message to thie trainee that he is expected to act in a certain way
even though on the surface he is being—asked to respond "naturally",
then the role-playing is dangerously false. This is different from
asking a trainee to play the role of an irate clerk, for example. .
He is being properly asked to take a certain posture:as hezva&;ii —
He should be asked to give h1s: interpretation of how an irate clerk
would act in the circumstances provided. Here you are controlling _ .
the topic, but not the substance of the response. There can be
valid spontaneity as to the latter even though the general direction—
of the discussion is being controlled by the trainer.

-

Section E: What to do when the Trainer's Mental Picture of .-
What Should 'Happen is Destroyed by Whaty in Fact .-
Happens, . . ¢
- ' Although over-control is a problem, a more éressing concern is —

when the trainer 1¥ses control. Suppose, for example, that the
trainer wants to cover the threshold advocacy problem of the
- advocate losing objectivity because he is taking the situation per-
sonaly. He picks a traifiee and creates a situation which he hopes
will raise the issue.. For example: .o

b ® The ‘trainer plays the role of a school teacher.
' The trainee is asked to play the role of a
parent. The teacher calls the parent and says:. .
"Your son is having problems at school and I'm’ i
sure that it's because of his home environ-
ment."

v

C ————

The trainer is counting on the trainee to get angry and insulted in
order to be able to discuss with the class the implications of anger
and emotionalism generally in an advocate. To the trainer's
chagrin, the trainee, as mother, responds thusly:

"I would prefer not to discuss this with
you. I'm going to discuss the entire -
matter, including your attitude, with the :
principal,"

N

What is the trainer to—do? - This is not the respohse he was lookiny ..—
for. The response of the trainee raises another point: the chain of
2ormand  advocacy technique, but the trainer did not want to deal with
, this topic at this time. The trainer either has to take some drastic —
[: i(jsteps to get the cTass back on track or he must decide whether or not
- R N @
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to permit a new.track to be taken. Unfortunately most trainers
_freeze st ‘biv point. Thecvalue .of staying with the chain of

Command topic is that the trainee came, to it ..c-taneously and this

is always an excellent time to deal with it, The problem, of ‘course,

ts ‘that the trainer may have wanted to cover other areas before he

got to the chain of command, point, Staying with it at this time

would be dxsruptxve of his overall training plan. .The (ainer must

xnstantaneousl) balance. the faetoxs on both *sides and m.ke a decision.
If the .trainer decides to stxck to hxs q;xglnal topicy then he

o has several options: :

l) ne could drop the first trainee and try-to find a
, "better".response. He would ask someone else to
respond to the same situation to see if he can get
. ‘a response that will give him enough "meat" on the
personality issue, He could keep switching until - ‘
he finds the "right" response. If time is becoming

, s, problem, he may simply ask the class as a whole:
* "Does anyone have a ditferent response?" . . .
2) Instead of trying to erase from: everyon S mind
: what tlie orxglnaﬁ trainee 'said, he could try to N

get andther trainee who has a response more along
the lines of what he was looking for and ask the class
to compare the two approaches,
3) As a fxnal resort, the trainer could play the role
cof mother himself (play both roles); come up with a
’ responsg which is very emotional and then ask the
class if they see any problems with.his'apﬁroach. i .
. 9
Seckion l Degrees of Role-Playing

rhe ldnge of possible, role playing sequences-is very broad:

1. You,could run a sequence involving a very broad topic
. (e.4., administrative hearings), and a large ‘number of
role-players. Such a sequence could last an entxre day.

2. You couad pick a very narrow topic (e.g., finding out
if a client is eligible for legal services) involving
= only ‘one or two people and requiring a relatively
short time to conduct.

3. The sequence couild be so brief as to almost be parenth-
etical (e.g., the trainer is talking about a partxculax
poxnt. a trainee raises his hand and says "I"don't ste
it “<hat way;" the trainer stops the flow of, his
discussion and says to the trainee: "suppose you“were in
this situation and the following things, happened . what
vould be your response;" the traince responds; there is .

“ a brief discussion of the point and the trainee proceeds
with his presentation, In this case, the role-playing
would have taken only, about two or three minutes).

S
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You will often find that the. shorter, more direct role-playing N
sequences are the most effective, Don't use more than a few

. long, complex sequences., It's too easy for them to get out of .
hand. o - ) D . ‘
- . A - M

~ !
- . .

Section G. General Techniques of Role-Pléying

&

{

It would obviously be"highly beneficial to have access to video
tape equipment: What better way to permit the trainees to see and
"feel" themselVes in action? Since such equipment would probably
be imp§actica1 because of cost, a less expensive and less cumber-
some tape recorder should be gonsidered. _A tape recording is often
an excellent way to start %ff a training day., Use it for the first
ro'le-playing sequence. If you try to use it for every sequence,
you w1ll'find that it will wear out its welcome and utility. It
can be time-consuming to replay everything or even to find the spot

QB _the ;tape that you want to replay. .

1. *Media . ' ¢ ’

L)
2, Find a Foil. ,
hd * . . ' .
A card;n%l principle in using role-playing effectively is to .
.use 1t in a’'situation of conflict. One trainee says the” best way to
do something is by using a particular approach. Find out if anyone -
disagrees. [f-you find such a someone, then let each traineekrolez.
play his appréach in separate sequences involving, the same fact
situation.and askK these trainees and the entire class to compare
the two approachés. On any one point, there will almost dlways be
a wide variety of approaches that the class would use. Ferret this
conflict out and capitalizZe on it whenever possible, :

3. Train the Secondary Role-Players. . ¢

3
‘Too oftgh in some of the smaller role-playing sequences, the

foul-up comes with the secondary role-players. The primary role
player is. the trainee around whom the sequence js centered. He
has made thé point that the trainer wants to, see acted-out, Other

b secondary role-players, are selected to fill in the cast of characters
These secondary role-playeTrs ‘can destroy the sequence by being in a
totally & fferent world. They need’ to be schooled on how to play
their part, unless you have set up a- very broad role-playing sequence
in which you, want the characters to take the sequence wherever ‘they
want to. In the smaller, more controlled sequences, however, you
will want to prevent this by giving tareful instructions to the
secondary characters. |[n the elevator example in chapter seven, swpra,

¢ for exdmple, the primary role-player is the individual who wants to
go up on the elevator. The secondary role-player is the elevator

+ opdritor. If someone was asked-to play the role of,the elevator
operator and the primary role-player asked him to take him up and
he did so promptly, the entire sequence would have been lestroyed
since no problem would have been presented. The elevatea perator
would havé had to be told to refuse to go.up or to simply ir nothing,

®

°
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e ! ?I'hi;.g danger in using secondary role-plavers is so acute that

. it :is often desiraclé tc have the trainer play _he role of the

.. srcondary character so thit he can be acsured, -at. the very least,
rhat. the problem is present &, ' S

K+, Ro1¢sRev sal ' o .
. After z role-player ftas acted out Lis: position, ask him to play’

... the Tole in ¢ manner exactly upposite to the way 'in which he origindlly

presented 1t so that he can gain o added prespective.

-, =

LI the ruse-playing sequerce involves cthagcters on two ends of

the spestrum ( ¢.q , g wel{are recipient and a case worker) ask the
. . krzinee Lo play botn ioles in the tact situation., FRirst the trainée :\
fi2* . plags ong character; «t the end of the scquencé or in the: middle .

e G E LB sk thie same trasnee fo 7lay the role of thé "other gide".

e oo khe pratl
Se s 0 gan fdog

em frem argthed dimension, Excellant topics. for discussion
£Tom. -such experiences. -

- ~

ornsl - !

_* . You muy om0t want to let every sequence ke carried vo its logical
end. Thev can bicome too long and complicated. In some rélé-playing,
‘.. YOUE Jnuy waht fto try the “poant” cystem. Give each nor-participant
: . Tin tbe role-playing seguencé the right to raise their hand or say
=0 i Sgpaft ax any time during the sequencé, Let him make his Comment
.5/~ {posdtive or pegative), give the participants time £d considér the
FnN o ghmment. «&p adopt or reject it) and proceed with the saquente, s
.. Enceu,age the Jlass to intervene in this way. To get it stavted, the .
£y IRET may want to ctop the vequence to makée points of his own. 3y

.

-... 80 3cing; he will make clear to the class whar the process is all

00 . £7% may.be that some of the conments made by the nron-participant
%S tradnegs willl be su ticisivé that tn¢ zfasmmgr will want to Cohsider

v e -0l The. pripary 1ole-player and act-out the sejuence along the line§
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ki, - Again there 1s consicerzhle value im pernitting the trainee to observe '

%o, Y L inwdting the persow making the coumment te cbme forward, take the plice '
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Chapter Nine (.

Advocacy and Client Intervieving

Section A. Introduction : 4 VAR

-

_This chapter is not an attempt to teach every aspect ofi intér-
viewing. It is an exploration of the extent to which the advocacy .
principles dealt with in chapter seven apply to intérviewing generally,
and particularly to client interviewing in a law office. :
| - ; ‘ <
. Interviewing is the process by which one'person obtains informatign
from another person. When a client first comé§ into a legal service
office, someone must talk to him in order"to determine (a) what |
service he 1s looking for, (b) whether he 1s eligible for the service
provided by the office and (c) whether the services of the office
can help him. This is the preliminary interview, although the third °

determination may not be made until long after this first contact.
t o

It 1s very likely, however, that this client will have numeroys . .
subsequent contacts with the office, and many, if not all of these o

later contacts will involve an exchange of information. Hence, i
viewing should be conceived of as a <ontinuous process starting with
the initzal contact and including every contact the client has w'th1

N

the officé until the case is Closed.

'

Section B. Advocacy in Interviewing -

1) Interviewing is often much more complex )

< than a mechanical/recording of information./
o .- .

7/  2) Frequently, advodacy skills need to be,

employed in 0§d7f to conduct .an interview

1
\

effectively.
How can these two major points be/ taught? Rather than' simply g
announce these points to the trainees, use an example (or tfry.role-
playing) invelving facts that will demonstrate both of thede points
~and that will act as a springboard to,a discussion on how @advocacy
skills can be used in interviewing.

N s
Example *1: A high-school student comes to.a teacher an
tells her that hejwants to quit school. Sh
. asks why. He anspers that the other stude
are always tryingf to pick a fight with him

rees .o b

and says that shel wants help to get a divg
The advocate asks! why, and the client says
: that her husband goes not support the family.

Example 22: A client comes iwto a legal sservices offix
€

in both of these situations, th& information to be derived Erom_the
interview appears clear-cut: the reasomn the student wants to quit )
school and the reason the clientl wants a divorce. Suppose, however, - .

'”EHQJ!:ﬂthat.the reasons given have litt{e or no basis in rea}ity: ..

R ‘ YR




Example #1: The student, in fact, is extremely embarrassed,
by his speech defect, This is the réason he wants
o to quitsschool. The reference to fighting may
either be fabricated or simply not the real reason
for. his desire. -

Example #2: The client is eligible for weifare but does not

) know it. Her husband may in fa:t be providing
inadequate support, but if she knew that, she

“would apply for it and not pursue her requést

- L. for a divorce. .

If these are the realities, then it is- the responsibility of the
interviewer to uncover them, which is to say that. the interviewver must
be o advocate in ferreting out information which i8 not clear on the surface.
It's difficult to make this point in a role-playing sequence.
The primary role-player in thé school situation is the-teacher (who
is interviewing the student); the s€condary role-player is the
student. The primary rolé-player in the second example is the person .
interviewing the client. ; The secondary role-player is the client. .
The point made ih chapter, eight suwpra, about the necessity of care-
fully schooling the secondary role-player is painfully applicable
in these twc examples. The trainee playing the role of .the student or
the client must play the role properly in order to demonstrate the
problem. The trainee must hold back information about .the '"real"
reason for wanting to quit school or to get. a divorce in order to
“see whether the primary rjle-player uses the proper techniques to

f

get at the "real"” reasons. If the student is too quick to blurt
out that he has a speech defect that is bothering him or if the
) client blurts out thdt sh% would consider applying-for welfare in
"Tieu of pursuing a divorcep then the cases have not really raised .
‘any problems of interviewing at all. The secondary role-players !
must be told what the sequence .is all about in advance of their
participation. They must be schooled to provide the surface infor-. .
" mation and to give up the underlying facts or factors only if the
primary role-players do enough prodding to uncover it. They should
make it neither unreasonably difficult nor“easy. They should play
+he role of the client, fot example, as inarticulate and completely -~
unaware of the welfare pos%ibility, ' ~*

I£ you determine that it would be too difficult to attempt the

! .ole-playing in this way, ,then you as trainer.should take the part -
of the secondary role-playgrs,.or, you can by-pass role-playing for .
this topic and simply staté the situations as examples. At all costs,

1 # gveid hdndling this topic by merely saying "in interviewing, what appears
on- the surface is not alway@ a true picture of reality." . ¢

. .o ~ i o

¥ 4 . | . ‘g = N c - F

— ... ._Section C. The Advocate's Approach to Client Interviewing .

o

N . . H o
. As indicated in chapter seven, supra, there are three threshold
concerns that are ,the start%ng point. Of the three, the first and !

3 s
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- i1n checklist form, a list of questions that hé will ask. For example:

G

third are of primary importance in interviewihg
. Co o
THRESHOLD CONCERNS ) :
: , ' . ‘
. Defining Your Goals in Order of Priorities ( ’
. Deéiding When to Intervene ~ ' . - s
. Determining Whether You are Taking it all too :
Personally : o R -

I8

A6 =

1. Defining Your Goals in.Order of Priorities
It is absolutely critical for an interviewer to understand what
information he is supposed to obtain in any interview. (If he is
not clear as to goals, he should not conduct the interview.,) Here
is a good place for the paralegal to draft a checklist., If he is
trying to determine €ligibility for legal service, he should have,
i . '

: .How much income? .
. ) ; One Welfare?

Own own house?

Live in neighborhood?

etc, )
3 .o . .
lte should have a chart that will tell him how much income will qualify ~ -
and disqualify a client for free legal services.

- As for priorities, the office will probably instruct the inter- :
viewe . that he should not vérify the statements made by the tlient I
about hi. ifcome. This has a very low office priority. Most offices
simply ta.e the word of the client on income. If this were not the
case, theu the interviewer would have bgen instructed to seek some
verificatioh, i.e,, to give the matter a higher priority, . !

The,-facts, of course, can become much more qomplicatéd. Suépose-
that “theoffice is assisting a client to filc for personal bankTuptcy.
the 1vterviewer must know how the bankruptcy process works. All of"
the questions ashed of the client must specifically relate to some
componeht of the bankruptcy process, The guals of the interviewer .
are to draw this relationship as thoroughly us possible. As for |
_»iopities, suppose that the paralegal is helping the client list all -
of his creditors. The client remembers "a small debt, a few years
ago of a few dollars, but I don't recall it very well," What prioprity -
should the paralegal give to this item? How crucial is it to the
overall objective of obtaining bankruptcy? The paralegal checks with
his supervisor in order to determine what priority to give this matter
in view of all of the other information that needs to be gotten out
of the interview, If it gets a low priority then the adyocate wyon't
Kkeep pressing the client to.try to remember nor will he begin
inv%§ti§§tion of the matter on his own,

2. Detetmining Whethéxr You are Taking it all too Personally
A .

Hére a role-playing situation could be very useful, It should .
involve the following kinds of situations: . L
. (v

PR
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b

1. Durlng the 1ntenyrew, it becomes clear that < -
the interviewer .is #@-racist (try not to nake
this fact too obv1ous, howeyer)~

.

2,. The c11ent is a racist and his racism is , .
directed at the interviewer. What does the . v
interviewer do? Throw the client out? Get
angry at the c11ent° (Make clear in the role-
playing that’'the client does have a g&nuine need -
for legal services in spite of the problem raised.)

3. The client has an extraordinary "B,0." prdﬁiém$ﬂ

4, While 1nterV1ew1ng a c¢lient seekinga divorce, ¢
.- the interviewer asks the following question about
prior marriage: ."Aré you sure that your- pr1or
marriage ended in a divorce-before you married
. again?" The client answers, "What the hell aré
. . you asking me that.for; aren't you suppose*to
.be the expert on the law?"

S. The c11ent has an appo1ntment with the paralegal
" for an interview at 1 p.m. The client shows up
. T at 3 p.m. and forgets to bring the papers that
he was asked :to bring. The advocate asks-for an
explanation and the client responds, "I've got .
too ‘many things on my mind. Why couldn't you have -
,come to my home for this interview?"

- _ 6. - A -twenty-year old girl comes intb the office to
ask for help in.applying .for-welfare. She is .
single and has no children. She says she is sick.
The interviewer susgects that this girl 15‘"h1gh"

on drugs while in the office, i ) .h\“-\\~

A -7, The c11enx says to the advqcate "You're not a °
lawyer; I don' t want to be interv1e“ed by you,-

If the trainer décides to role-play situations such as these in
order to illustrate the problem-of the interviewer loosing his objectiv:.
.o ity because of a too-personal involvement in the situation, he should

' be sure that the primary role-player (the interviewer) is respond-
ing naturally rather than with fals2 wrationalizations, In some of
the examples listed above, it would almost be impossihle for the
1nterV1ewer to fail to display his own feelings about the situation
that confronts him in the interview. It is critical that these

. feelings be identified and discussed. This is not to say that the

’ trainees are to be, taught that when they are on the job ‘they must
-hold back their own feelings and personality at all times, It is
‘simply to, argue that if the feelings are there, they must be dealt
with, A start should be. made in dea11ng with them in the tra1n1ng

program. v . .
.. T <
I \_)- ‘.o' - ‘ . . ’“
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Section D. Advocacy Skills in Client Intéiviewing

L

. . . - .
" In chapter seven spra, we saw that thexe were a number -6f

. basic techniques that an advocate uses. Some of these skills are
. applicable to interviewing, Have the trainees refer to the chart
= .. .of basic advocacy skills on the inside page of the back cover.

¢ 1. Cards on.the Table ,
. ) } 2. Service . - R
H . 3. Ask for Authorization

‘4, Support. of Third Party o
Chain of Command : .
Buddy: . ) T

5.
6. : ;
. 7. Redefine-the Problem . .
8. Do-a Favor L
. 9. Third Party .as Your Advocate
10, Preach
. 11, Embarrassment
', . . 12, Anger,

Which of these techniques do th@ trainees think could be effective
in client interviewing? Why? What are the potentially ineffective
techniques? Why? Hére is another opportunity for the trainer to

. - assist the trainees in becoming technlque conscious., When a trainee

. says that a gnrticularntechnique would be appropriate or inappropTiate,

., the moment is ripe for the construction of a hypothetical or a role- -

playing sequencé., The trainees need to be drilled and re-drilled,

. . The interviewer is talking to a client who
R - wants a divorce because of adultery. The
o, client is very hesistant about talking about "
the. circumstarices of her husband's adultery.
What does the interviewer do? Preach to the client about the necessity -
of talking about the event? "You migt talk about it". . Should the
interviewer take thi's approach? The answer is not so easy. Give the

. trainee- a chance to discuss this issue and to articulate his own
visceral guidelines on it. Then have him put it down in manual
‘(checklist) form, - .

o 4 Two techniques on the list that the trainees may feel to be "

. o ! particularly appropriate are: * . L
. P - " (1) . put your cards on the table and . N

(6) be a buddy :

Translated into the interview situation, these skills peéome:_:
: T, (1) honesty and A - :
. - (6) courtesy .
Asi the trainees how they would go about béing honest ‘and courteous.,
The key to effective advocacy in interviewing is TO GAIN THE CONFIDENCE
of the client being interviewed, This is best achieved by conducting |
Q the interview in such a way that: .. |
s ERIC e (4 s L c
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(i) ' the client feeis that you are intelli- = | . 5
gently handling his case (this is so when «
you know precisely what goals 'you are

P ‘ after in the interview);

S o (ii) the client feels that you are above board
.~ : . with him (honesty); and r %

l . . ’
(iii) the .client feels comfortable with you
i (courtesy). ' : -

Do the trainees agree? set up some rolé-playing sequenceés to deter-’
miné whether they in fact apply these principles. :

AR

What role do the trainees feel that PRESSURE has in the inter-
view? Are the thre'e points made above inconsistent with the use
of pressure? What does the interviewer do when the information he
15 se€king is not easily forthcoming? He persikts in seeking it.
Is this, pressure? Do the trainee think that an interviewer can
* exert pressure without being dishonest or discourteous? What is {
their definition of a diligent interviewer?

e et o i

e ————e—

selction E; 'Evaluation and Adaptation
The final set of skills considered in chapter seven are assess-
ment and flexibility: the interviewer should not be single-minded.
<+ 7 He should not give up after his first approach does not prove
fruitful. The tests for .a particular technique are: \
1. Are you making yourself clear?
2. Are you' creating more problems than you
are solving? y
3. . Are you accomplishing your goals?: . _— -
The best way for the 'trainer to détermine whether the trainees are
effectively applying these tests and adequately shifting approaches
! 4ccording to instant self-appraisals is_ by watching them perform
in carefullly designed role-playing sequences, These points cannot.
be made in the abstract. ’ , :

. How does a trainee know when he has 'really" achieved his
goal and recorded @l! the information required? This problem becomes
.very acute in situations where the interviewer does not always know
. vhat information the client has, or the client does not know what
information is relevant, What do the trainees think? Have them
."write down some of the tests that they would apply. Have them go
through this exercise before the trainer suggests some tests of his
own. They, will relate to these suggestions -more réadily if they have
first attémpted to formulate some of their own, ! )
\“ - There are no hard and fast rules on this, Possible guidelines
\ (that could find their way into manuals) are;

\? T” A . . - ' . .
EMC\ | " 3
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1) The interviewer must keep an open mind;

2) The interviewer must be prepared for
. unexpected information; . |
’ D-“ s _-r . .. . N
L 3) The interviewer must..always -be on the alert-
for leads or "fldgs" which indicate that’
- further prodding might bring forth a new line
of information; - . . .

. 4) The interviewer must be able to interpret 4
. ,nori-verbal forms of communication; slience, .-
. gestures, nervousness can be significant '
- signs of "information. ) ‘
‘There are some excellent role-playing. ppbssibilities thdt can come
. out of these guidelines. (Trainees sometimes bring their young ) .
children with them to the training sessions. Consider asking the ’
parent if. the child would want to participate in' a role-playing
P sequence, Have one of the trainees (other than the pggents) T
intervies the child about something that recently happended to the
child, e.y., he just startéd school. Before the sequence begins have
‘ _+ . the trainke explain to the class what goals he has for the interview.. ;.
' Then bring the child in the room for the role-playing., - The poten-’
tial for topics for discussion after the sequence are enormous).

. .Section F. Conslusion. Manual Fill-In .

. _ . Once the,trainer has finished the sessions on interviewing .
1 and advocacy, he should see to ‘it that the main topics covered have

. been or are being translated by the trainee into guidelines, out-.

lines and checklists. What does the original chart of advocacy

skills now look like? Is there a different chart for interviewing?

Is there a diversity in the guidelines, outlines and checklists
formulated by the trainees on the topic of intérviewing? 1If so, O
is this healthy? Do the trainees feel that they are actively involved
in the training? Are their individual personalities being éxpressed -
or are they all being asked to conform to a mold? Have they begun

- to see that their uniqueness is key to job performance or are they

. embarrassed by what makes them different? .

-

-

. These aré some of the tests to determine whether learner-focused
_-training is working. ) . - . R

i

I
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Chapter Ten ..

Advocacy and Investigation

SRl

v ‘.

i .
-

This chapter is not an attempt to teach all of investigation, -
It.as dn exploration of the extent to which the advocacy principles
dealt with in chapter seven supra, apply to investigation generally
and particularly to field investigation out of a law office.

i

+ .
v “ ]
- +

Settion A.. Advocacy Principles og.lnvestigation '

. Two basic tomponents of providing legal services are (1) the
facts and (2) the law applicable to those, facts. In a large number
of cases, a law office does not have sufficient command of the facts
before proceeding to pursue a particular legal course of action.

This*is true for a.number of reasons:’

(a) inadequate time is given to investigating
. N

. }he-{acté;
(b) the factd may change in the middle of a

case without the office knowing about it; .
e ‘(c) the office may: not fully know what. facts .
* are relevant; . . vs

(d) people may be unwilling or unable to tell ’
the facts to the office; °~ . ‘ .

(e) written tecords can be .incomplete, ) a '_‘

hidden or non-existent. . e )

. P “ ’ v . .
Lffective investigation is designed to overcomé¢ these problems.
The trainer should give early attention (1) to the concegtions of
1nvestigation that the trainees brought with them to the training
program and (2) to thé necessity of fully understanding the five

" problems listed above. It might be worth while to presenti a number
of hypotheticals to the class in order to obtain their reactions.
Ask the class: (a) if they ever had to deal with situations such as

' these. presentad below, (b) what did they do and (c) what things do
.they thinj th2y could have done?” The latter two questions ‘can be
translated into "what investigating skills did you-use" and '"what
other investigating skills do you think would be effective?” But
don't talk about their responses in terms of skills yet; simply ask

for commonsense repctions. Note that thé followlng examples’

move Irom non-legal areas to legal areas; from self-advocacy .to

advocacy for others; and from “the simple to the complex.

%

r

1. On September lst, Tom decides that he wants
. _to enter a Junior College. School open$ in five |
days. There are only two colleges that still allow .

-

ctime for reglistration, Both are about the same
v distance from his home and he can af ford both. Tom's
« problem is that he does't know enough about either .
IC N college to make a decision. He works full-time from.

rorecrosieio enc) . ‘ w7¢7
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9-6 and muet continue to work }ight up to the o S
. *first day of school in order.to berable to N
-+ " finanté his education, What should he do?

As the trainer gets the responses, he shoitld note them on ‘the
-blackboard in- summary form. .For exdmple, if one of the trainees -
. says he would call and ask the tgo colleges to. send him their -~
' _catdlogues, the trainer should Write the board "PHONE FOR WRITTENt
- INFORMATION;" if another trainee says that he would go to both -

colleges in' the evening, write "SITE VISIT," e¢te. There should be |

a large volume of responses similar to these, some of which might ' -

be sub-categaries of prior categories, Have the trainees write-

down these approaches themselves, After the trainer has gone th}ough

a few.hypotheticals, the class should be ready to go back over their

notes (in conjunction with what the traiher has placed on the black-

board) and organize @ outline of investigation skills which can become a pre-

limirgry checkliot for the trainee to go into his manual for later use on the

Job and for alter revision. For the time being; such a checklist-outline -
. will be of a general nature. Later on, the-outline should find its

way into specific manual topics such as "investigation for welfare

eligibility,” "interviewing witnesses," ete, . K

-
-

2+ Tom tigaches a second-grade class. It is the ‘end
. of school day on Friday and the bus is in front of
. the school ready to take about 1/2 of his class
. home.  1{ the students are not out in time for the
bus, it will teave vithout them. It is 2:50 p.m.
and the bus is schuled to leave at 3:05 p.m, Tom
discovers that his birief case is missing from the top
“of his desk. What chould he do? - ' ..

* *pressure as an investigation technique. Some trainge might say oL
" that he would tell the class that if the briefcase 18 not returied,
*.no one.will leave for the bus, This would be an excellent opportunity

£br. the class to focus on the use of threats to uncover the facts,

"I When should it be used, if ¢ver? What are the dangers? An entire

- - gudideline-checkist. could be developed from this one topic'alone.

"%, tom lives in BrooMyn. He has been interested

. o in a job opening twenty miles away in New Jersey. . ]

T On July 1lst, he spohe to the personnel manager *
- to,talk about the jgub and arvanged, for a personal .

! : mmterview at 3 p.m.o oon July 2dth in New Jersey, | . .
when Tomjarraives oh that Jdate, hed 1s told by the :
receptionist. that the job is no longer open. On -

. _JJduly Tsrd, the Board of Directors fired the top - .
: . cuwdmimistrative staff,  The assistant personnol
- nantger made a deci:ion to poestpone hiring any )
Q} new line stalf and 1old  the receptionist not » .
to take anv new appitcations. s The receptionist
raterpreted this to mean that there were né more .
tob openings and-thixs ?s what she tells Tomotr In I
. . fact thet personnel mandger, with whom Tom . . .
- . »originally spouke, did not intend to cancel Tom's ;
T, . appotntment, Yet oo s flatly told that theve -
Q are no longer any openings and’ that there is no
]E [(: ong there. to sece hime What sshould he do? . .

+
H

¥ .' . | N N e
The hypothetical may be a good one to discuss a particular kind of -
1
|
\
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. ) ;
Numerous techniques can be derived .from this hypothetical and
discussed in class. What would the trainee do in this situation? ~
One of the key ppoints is to HAVE YOUR PRESENCE RECORDED EVEN IF IT
LOOKS HOPELESS. 'Of ' coursé, Tom may have to bring to beéar some '
. effective.advocacy skills to insure thit the receptionist does in
_..fact make a note of (record) the fact that Tom did appear. The
‘other critical advocacy skill that needs to be applied in.this
investigation problem is the use of -the CHAJN OF COMMAND technique.
s Tom should not-leave until he has tried to contact the receptionist's
boss; and the boss of this boss iflnecbssary. -
4, ' Tom is the.father of two children, Ed and
Bill,. He comes-homé one day and finds a
_ small paikage.of ‘marijuana in the froat hall.
. He immediately suspects one “of his two sons
. and turns right around and goes out to look
- for his sons, What should Tom do? .

oo 5. In-the above .situation, Tom finds Ed and Cos ot
T = Bill, They deny any knowledge of the
‘. .-t "grass'. “When they all get back home,
- * they find another bag of marijuana.in
. another room. They also discover that
LRI the house hidd been burglarized. Ed says
" maybe the burglars dropped the stuff."
What should Tom do? . ,

- 6. Tom's son, Bill, has been accused of using a3
_ " abusive language in front of his teacher.
. + Tom calls the teacher who refuses to talk
: ‘about it. The teéacher refers Tom to the
-principal. The principal refuses to talk
about it and refers Tom to the Assistant
L ' Superintendent at the central office,
o . What should Torm do? )

B

7. -Tom's sister'is ill. She receives.a
‘letter from a local supermarket’ w'. e she
-often buys .ggods on credit, The letter
*informs -her that' she owes $15§7.27 and that’ .
. unless she pays within a week, legal pro-
o . o “ceedings will be instituted' ajainst her,

S She calls Tom and tells him that & paid -~ .
e the bill last week. She asks Tom to help <
/" . her. What should he do? v L D

/’ FRv—

"/

wide variety of responses that could be manualized. This paxtjcular .~

'/// Here again, (in 4%) {3 a situation thut could provoke the class to a

hypothetical hits upon a.key investigation technique:“GET THE CLIENT-. .. -

TO DO, AS MUCH INVESTIGATION ON HIS OWN BEFORE YOU DO:YOUR OWN .
/- INVESTIGATION. What do the trainees thipk ofSthis? Do they see .
. _any dangérs in 1t? What guidelines can tngy write on «it? | Should
“ Tom determine what .his sister can do on hsr own before he iatervenes?
Can she, for example, send him her recorids of her dealings, with the~
- supermarket? If{-there is not endugh tine to use the mails, can
O e have someone bring them to- Ton? 1f she doesn't have all the

EJQJ!::cords, can she call the supermarket and ask them to séqdfher copies’.

-+
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of ‘their records? Can she at least call the supermarket and ask -
them to give her the dates when the bills were accumulated? What ™
is she capable of doing’ on her.own? Have her do it, This iy -
save a. lot of time and problgms later~—I1f Tom calls, the super- -~
market may be reluctant to talk to him : { S

2 62 . %
\
|

.- t

8. .Tom works for a local legal service office .
- " 'The affice has a client who wants to sue her . L,
landlord because the kitchen roof is falling )
down. Tom is asked to go to inspect, the ) . ' -

" premises, How should he do it2 ~ .

L " 9. In the samé situation as_above,-Tom arrives .
: at the.client's apartment to inspe¢t the ceiling.
While talking to the client she tells him that,
her daughter has not been home for three days;

. that her welfare check Has not arrived for two -

- months and that her husband _beats her. What

should he Wo? . .

. . - oo o0 7 R

. The latter situation (#9) raises the threshold iroblems-oE‘DEFlNITION

2 OF GOALS AND GOAL PRIORITY. The paralegal must know what objectives
he has in making the home visit. What is he supposed to come back -

with? ~What do the trainees think? If h¢ finds other problens, .

... what should he do? Try to deal with them on the spot or simply
) \\ make a note of them and tell his supervisor what happened later? °~

The pafalegal must have a prioriyy list as’ to what he is investigat-
ing.” If he tries to investigate/ everything at once, heé may end up
investigating nothing adequately,. 'Before the paralegal.-goes out
into the “field, he and his supervisor should have talked about
what is. to be done when new problems are uncovered, In some instances, - .
it may be appropriate to call the supérvisor while in the field to:
get instructions. The point is that the investigator must know
.. What- he is. after (goal) and. know what to do when contingencies come
Y4 up that cdn take up his time (priority sBtting). What checklists
\ can the trainees write that spring from class discussions that
\raise these points? ) ' T

v - * M ’ .
- IRV RADY welfare department has told a client that,

o b they are going to terminate public assistance |
'\ becaase the client's boy friend is supporting
. her .and her fanily. The client denies this. .
L fom 1s assigned to the case. What should he - ) I -

N ot

A ket to effective JnVestigetion 1s VERIFICATION and DOCUMENTATION. . ¥
Thé trainees need to Jetl at ‘length with the importance of these

o do? . -
. .

e

tedlaiiques. It may'be thot the original four part outline of basic
) Skills (chapter seven, s ) should be added to; part five would
‘hechme TRLCORDING™, I .o ‘
. 4 _{ Hhere shiotd  Concerns
ot M. Advocacy Skills .
. \'” ) 11, Evalwation " ’ -
\ . . -1V, Adaptation

- . V. Recording

"ERIC & . L
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. L;"REQQRDING“‘could include a number of sub-topics:i

%

4 l o«

3 . . »

i 1. Describe what you saw.

I . 2. Describe what you did.

t ‘ T 3. What verification or documentation '

, \ did you make or come across? ,
7 - -

i flere, then, is an example of how the basic-skills chart is .
.expanded during the training program,

. How should the trainer teach verfication and documentation?.
First, he should have the trainees discuss these techniques, at
their own level. How do they verify facts for ‘themselves in every-
. day situations? ( eqg., If they havé checking accounts,  how do they,
R ﬁeeplthexr recqus? I£f they claim certain income tax deductions,
ow+do they document the validity of their claims to prepare for’
.. the possible time when shey ave called into the ,Internal Revenue
-] Service to answer questions about their claim? 'eth A number of
'.‘EhggﬁllsLSNgoulg,f}ow out of such discussions, | . .

. A . R . . y ) "y
; In the hypothetical (#10) would any trainee/ think it wise-to
get a statement from the boy friend as to his relationship with
the family (if the boy friend exists at all)? If the boy friend
says that he would have no money to give, even if he wanted to
Lecause he 1s laid off from work, should the.investigator try to
get a letter from his employer stating that he is out of work?
Sheuld the inves;igatoi try to get a written statement from the
client’s neighbors stating .that ihe bay .friend never.comes to the’
client's house (if this in-fact s the case and if the fieighbors
are able to say anythigg‘about this)? What do the trainees think?-

e - 3

11. A client hqg/geen to the office seeking help W
. in.ohtainirdg a divorce. She claimed that her _—
Y husband beat her, Several weeks later,’ the ‘
.}V office”attorney asks Tom to make a visit to
the-¢lignt's home to see if' he can't come
P up’ with-some information on thiS .charge. Tom
. +'visits the client but when he begins "to ask her
™" if she has any proof.of the beatings,,she gets
.-~ . insulted. Vhat shauld he do? T ¢

- people often get insultéd 1f you suggest to’ them that you don't .

R trust their word., This i5 a delicate proplem for the investigator ¢

) to handle. What do the trainees think sHould be done when this
arises? What techniques ,do they think»éould be effective in gaining

_ the coafidence, of the person that they are handling the situation

properly? The answers to such questions from the class could form
“the basis of a very useful checklist of skills and techniques -

- that will, help them overcome this”difficulty when it arises.

N

-* .12, Tom is in the field at’ the apagtment of'a . N
E client who claims that she is being billed for {\
. . an electric refrigérator that she never
. - ordered and that'she never received, Tom
decides to get two letters: (a) a letter ]
. from the apartment owper that the kitchen is !
Eﬂsz: . not wired~for electricity and (b) a letter
© R , . from another merchant stating that the L 81




- is- a very good idea. It is.somé indication of whether the client

-« difference of opinion on whether this letter would be meaningful ..

S £ U o4 e

. . - "
. : -, - .

‘ cldent bought' a. refrigerator from him one .
- ¢ 7. yeat ago. Is-Tom using good ipvestigative “,
-techniques? .

-
e ekl o E e vl

T STVt UL ‘,_~ S
Everyone in the’ clu/s will probably agree that the the first Jletter .

would be buying an electric refrigerator, Or is it? Would such -

.8 letter solve the case? What do the trainées 'think? The store
«could claim that the-client bousht the refrigerator for someone
else or that the client intended to wire her kitchen fo? electricity -
in order to us¢ the new refrigerator herself.- What does tlie ‘class "
think of the second ‘lettex? The trainer will probably find & wide . -

' at all, Just because the ‘client bought another refriier;tor from
someoné else one year ago does not mean’ that she could not have -
purchased a new dne’a year later. Once the trainer has gotten the
Glass to thie level of this kind of discussion, he should be ready. to
deal with the investigatioh principles invdived., Some of the
jprinciplies are as follows: . ) - -

. t
. & THE INVESTIGATOR MUST DISTINGUISH

; . BETWEEN FACTS THAT PROVE YOUR POINT . .

. o ( or facts that a judge and jury . :
N .o would ncce‘gt as sufficient Btoof) - 3
o AND FACTS THAT ARE SQME EVIDENCE )
. . +(or some indication of) YOUR POINT. o i
Lo b, THE TESTS TO USE IN DETERMINING WHEN T

‘ . ‘ TO PURSUE A FACT THAT IS ONLY' SOME RN
Ve EVIDENCE OF YOUR POINT ‘ARE ‘

a . -1, ARE YOU REASONABLE (as a matter of < A SN
.o . common sense) IN THINKING THAi THE. R
: FACT IS SOME EVIDENCE OF (or some
- indication of) YOUR POINT (is it

-

reasonably relevant)? . - .
< 4 ° 1Y . P . . - N
. 2. DO YOU HAVE THE TIME AND* FACILITIES. - ¢ A
. - ) - TO PURSUE THE FACT THAT YOU: REASONABLY - - .
‘ . *  DECIDE }S SOME EVIDENCE'OF YOUR POINT? . o

" ¢, WHEN IN DOUBT, ABOUT, WHETHER A FACT. IS '
‘REASONABLY . RELATED TQ YOUR' POINT: e

e ‘
-1, % PURSUE IT; or ‘ o~
2, 'ASK XOUR‘SIKPERVISC t WHAT' TO DO.

\ LI ' s
. It_is almost always true that.when an investigato(i' comes “back from
thie field and says "I couldn't find anything," L- probably has not
.done a thorough job, He is probébly confusing ABSOLUTE PROOF -of
_something with REASONABLE EVIDENCE of something. He may say that
nothing he found wis reasonhably related to what he was after, but
upon questioning, it will probably. become clear that he hasn't .
really used his imagination to come up with some OPTIONS, LEADS,
POSSIBILITIES. He may have been looking for the information on
a@nla_tt'er. The cardinal principle i%: at oo
. A * . oo
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i, Section B+ Training Formut L e ' :

¢an.start déaling with these points by getfing responses frof the.
:. 21ass to hypotheticals or by trying role-playing - As indicated,

2y

- ol »
el f’l by uwo-h‘

-+ be.isolated. and. 4reated sepnsatery, partidularly during the first:

“*isolated skills together and co deal with the overview of ‘inves- . -. RORY:
" *. -tigation, there may be mno substitiite for 'real"

~ missing client; verify an address; talk to all th¢ grocery store .

‘
PAruntext providea by enic I
4

THINK,, DIG. BIG, AND DIG, 'SUT DON'T
BE RIDICUL..' GR UNREASOMABLE.

. mat
"

Shigdators ii’rxg ‘@iways ir puvsuit., Thuy are on 47e offensive. + -
2 paic forithe fasks o come so them. ' They Know. that fhe information
fiot xlwsys. there for.:the asking. ' They knpw thit leg work may
svgquined,  They know that $4% of their leads will become dead . A
8nds, " Fltey, Krow that xogdblocks wril stand ir their way. They don't ~ -’
“rseze -at the first hurdlsy They know that there are no perfect T
wans 0% petting informatiern. They know thgt they must take a stab.

A% pussyibilitigs and thit it takgs some,thinking and imagination to
cope - up with thé possivillties. " At the same time,. good investigators
save fot fools. Thaey don't pursue’tlind alleys, . After being on the -
408 For gakile theg have developed “"a fzel" fovr what is rélevant or what ie a - -
yagenabiv posuibility or lead. They have been able to develop thid "foel"
Fasepery, onily bedaage when they first starved investigating, they had an openw. -
" mind: i verd aot afraid ve ry thisge out ,

.

<

" :
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"
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~ The last serie. of points stemming from the last hypothetical
-«presented -are obviously wide-ranging.. They co to questions..of the R
investigator’s motivatign as wel! as tn his basic skills. The trai%r’

0

..the rrainees cun organize their réspcnses intu manualized checklists
and guidelines that they write Jown.{ollowing the discussions. This
training a %on’ch wiil -reach a point of diminishing returns, however,
R Baer RS S R R vt SRR T - - i ao It E Ol T E L b Eeclie gt Al bttt

tigation: While some of the issues and techniques: can be and should

phase of the classes on invgstigation, when it is time to pull the
cases, ! %
The trainer should ask tlie ‘managing attorney for some "live" =~ .
investipation prcblems that the trainees might handle under supervision,
(see ¢hapter Tive, ewprs: o clinical education for paralegals,. ) s
The problems zen be varied, e.g., have a trainee try to locate a
owners in a designated area about a certain credit policy; compare |
food prices in each store; call a caseworker for certain information; |
locate marriage records, ete, As each traineb gains such an experiénce, -
. he comes back to the group for a colléctiva discussion of the invés-  ~
“tivation techniques he used, the problems encountered, the investiga-
" tion techniques that he might have tried, ete. Again, everyone .engages.
=% this Jdiscussion with an eye to checklists and ‘guidelines, It will.
become easy teo idetermine who is hustling, who has tsed some imagina-:'
tion; who is digging, who is being unreasonable in following leads,
eto,. o . '
£

|
;
‘]
;
‘

. N P ‘ [

. this, of. course, could be time consuming,. Yet the'-.raining could -
he structured in such a way that the class meets in the mornings and v
in the afternoons they work on field assignments and on developing ) 3

@ eir-checklists-guidelines, There shoulll be plenty for.them to do

FRJCrne the latter part of the day so long as the trainer stays close R
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. . ’ . . . R £
to each of them. It is not necessary to cover eachjtopic in train - . —we-

.

. ing as a whole., The trainer could come back to .certai
- for example, could devoté two mornings to investigation, move on

i ornings back

on investigation as the trainees confront meaningful \field experiences|,

to the next -topic and then spend part of subséqueént|

on their irvestigation assignments. These ‘experien
.with, and then the class coyld continue .on with the
briefly {interrupted by the session on investigation|
‘field experiences., . U B

A

- It doms not necessarily mean that the training §
‘be chopr » and disorganized if .this approach is take
.V advocacy -skills are broad and meaningful in many areas, conti
- by hitting on the universality of these skills ro matter what
di.m.iofh © T .
i
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topics. He,

an be dealt |
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-be achieved
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\ ; P X ; ~>Chaéter Eleven -
LA : : In o;ﬁmﬁ Advocacy with ~ : ’

.4 . . . L Advocacy wrtn -

\ ' . . : Administrative- Agencies

\ . - s x-~'_ r L
\i .Sedtidn A. ‘Introduction: Training Options
‘ A -

. N ] . , T

. ! Undoubtedly all of the {rainees have had "run-ins" with .~ .

i bureauracies. The wealth o§~this experience should form thé basis

~of 'training in one of the mgst important aspects of.an advocate's,

3 job: infofmal advocacy before admimistrative agencies. Other

- | approaches, of course, could.be tried. For examplé, the trainer
§qou}d_take one particular agency and treat itefrom a number of per-
iSp&?t{V?S: . : . . T .

']

- f - . .
\ .. 1) LAW PERSPECTIVE - Develop the legal bases r. agencies,
(e Show how they are multi-leveled in terms ¢ federal,

. rstate' and local funding. Show how each 1€, 1 has its T
R . own_scheme of interltgking regulations based on .statutes,
RS cregulations and cases- . g

i o~ oo ’ " U
' A\ 2) MANAGEMENT PERSPECTI%E - “Develop a management flow chart
of thé agency. Who is bo§s? Who, is rgsponsible to,

>

‘ ete. "o B

. i ﬁ " 'whom? . What authority; does line personnel have? -Who" . 1
“ % \- is given discretion tp do what in the chain of
3 command, ete, <§‘ . . .
. i

s o i _”¥QM"SQ§LQLOQX”?&RS?EQTLygp*_Show how the organization
s T runcETony in- eried oF R BT AT TR, Tneiiya and SteTer T N T
S \, Principles.'" .Develop an understanding of the pressure
' 1 points in the group. Where is the group vulnerable?
1 Who are the renegades?; Where does the organization
. produce, tension by reason of its strycture ete.

_—

: .

zigg.PSYCHOLOGY PERSPLCTIVE 3 Get into the head of the '"typical"
‘civil servant. What arg the conflicting tensions that

‘goverk lHis behavior? What is he threatened- by? Where ., c. e

Lo | floes he get his satisfaction? Why isthe there? ete.

- _While alli of “these approaches have merit, none of them should be .
. _presented in the abs'tract; they al7 should have their starting point in o
© whiat the trainess now know about bureaurgoies. It may be that bits yand
pieces of gach of the four approaches "can be treated from the most
_important gfrquctive of all: the yraineeﬁ. Build on"what'the trainee
" has\, ¢ v '

already ha

< . ) M '
P [ N . N B
For,pur\oses of discussion, an ‘agency should be defined broadly
as any organgzation whose purpose ig.to serve the public either L.
i through the sale of goods or th ough the provision of services. Thig
includes a g&wernment agency such as’ the Wellare Department with

thousands. ¢f Qmployees, the semi-private community corboratiqn such
as a CAP agenay or'a legal 'service office, and a. local supermarket,
3 X R -

o . . \ T LI “- L.
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._Sebiiqn B." Seven’Part Approach - ) ;
One wdy of covering the subject is to use a seven=part approach. -
Again, note the leaner-focused method of starting with what the traifee: "
‘élreagyuknow‘apd building upon it: ’ .

v

I. What agencies have the trainégs dealt*with?_'
I, What protilems have they faced in applying for &éency sgtvicéz
- ' . - & . v 4

.+ Il1.. What problems have they faced in maintaining a proper level

of service? . - )

N IV, What problems have theyfaced with respe&t to a reduction .
or termination of the seryice? Co - S
V.. How have they dealt with these three levels of problems -
in }I, I;I and ‘IV? : "

Vi.~ What other ways couldsthey have dealt with these préblems?

VII. What advocacy principles, skills or techniques can be deduced
. from their prior experiences and from the class discussion

' of these experiences? How can they be ,translated into
. . Checklists or.guidelines to be used on the job? How can .
. they be fit, into a useable manual form?

" Most of the experiences that the trainees have Had will probably be .
il L j_p‘ﬁg.:.;g;,leysl, whigh j$.J0--s5ax anyihing. Shart. 08 7 SDIMBL - mres verpes o
© - nearing™ 2t wn.ch opposing ,1aes are prepared in advance and present

“"evidence" tU a third party vho will make the decision. If some of
the traineés have actually participated in formal hearings either as .
.“advocate or client, their experiences should be saved for later
treatment in the training program. {In this text, formal advotacy
! will be discussed in chapbers twelve and thirteen tnfra. For now the
" training should focus the more common vdriety of agency contact: the '
‘informal interchange of agency' and client. The trainees may relate
“their experiénces asx client (self advocacy) or as "helper" (advocate -
For cthers). .Don't talk in terms of advocacy yet, however. Deal' .
“with the discussion in terms of etperiences and responses. The
', discussiow WiTT ®asily translate itself later into advoacay skills
‘and technidiues. 'One of the best ways+to establish in identity . VT
between the triinees*and advocacy shills is to bugin dealing with :
both at a.ldvel that, the trainees are mast gomfortable and familiar
.. -with an  to build on"'this. ) { ‘

- ’ L

- Doe

g

I. What agencies have the traineces dealt with?
. W !
.o_ - The. list qf course, will be extensive, The goal is to find a
: few agencies in a'variety of categdries that the trainees, as a,
whole, "like to talk about' and/or appear to have.dealt with more L
than others., The list that the t?ainees come up with may. look something

‘Like thé following: , , o, ;
\)‘ ; . * ';".5

%—* .o
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schools” ) ' " re
police départment °~ - - h i .
. post office-
P . . social security department
. . - ., employment agency. (public
- . or ‘private) = °
P . restaurant . - : .
. welfare -department’ ot
P . tenants; association - . '
. sYabor union ’ L . Ao
‘ o insufance company . Pt '
g - . auto body shop L . :
y . ‘supermarket -
" R law office : 1
L. . tax department '
g - ' rental “agency -
- To- . democtatic party . .
sepate - . oL
¢ity. council . i
. mayor's office . . -
governor's office
. . . travel agency -
< court clerk's office
: . ete. - i

{
There are a number of ways in which the trainer can formulate such.a

list: ’ ) . P S c
o v e b - Rave 053 055 RARDAES - S 10 lV.Gall. QNt. Lhems.] A4RQ2E e s o
o - ahyone writing them down. T
) Have the class members simply c¢all out the items with Yo
- the trainer writing down the non-repetitive items on the T .

vt blackboard, or better still, on the lakge sheet of paper
.which will be hung on the wall permanently during the
training. — ’
” .
3) Have the trainees 'spend two minutes making a list of

. items on a sheet of paper before any discussion takes
. _ place. The trainer later writes down the non-repetitive
., items as in "2" above, The trainees can be asked to make *

their individual list: - .

|
“ - a) at random; .
. b) “by listing the agencies in the order of
oo their most recent experiences, with the
o most recent agency listed first;
¢) by listing the agencies in the order of " . .
their frustrations, with. the furst item
being the agency that they are most frus-
. trated with and the last dgency. listed
) . . being the one with which.they have had
- . ) ‘the deast difficulty, /
.d) ete. o -

o,
Q The third approach is probably the most effective, even though it may °
,[HQJﬂ:take a few rore moments than the first or second. The value of '
oS e - ' N

; B Y
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concluding with.a list tHat is clearly visible throughout the L
training is that it can be referred to regularly.. When the class
focuses on a particular advocacy skill for the welfare department,
for -example, at some poipt the trainer can point to the list and
o ask the class if and how that Same .skill would apply to the police .
" department or an insurance agency. The time will then be ripe.to -
discuss how the skill must be accommodated to the particular agency
before which the individual is advocating, This will help .to add
. @ new dimension to the skill, The skill will be dealt with from the .
perspective of the universality of its agplicability as well as t.
from the perspective of the necessity of applying .it with flexibility
"to suit ' the setting. The value of having the traihees list the
- agencies according to some order such as in "3b" and "3c" above,
is that you increase the potential of getting a lively discussion
and of identifying the agencies that the trainees have something
to say about-which is to gay that you stdrt from the trainees'
strength. ’ . °

0

IT. What problems have the trainees faced in applying for the service? T

The-traiher then picks an agency (from one of the categories of ;
agencies that have been roughly grouped together insany rational
. order that the trainer decides upon, either alone br with the trainees)
- and begins to  talk about the problems the trainees have faced in .
aplying for the service provided by the agency. Whenever appropriate,
the trainer can pick another agency, or several of them in order to

come up with an extaustive 1ist of appligation.problems. T T
o . —_— . X N P ;
e S LTI Nl T e TG ST ST A g e e e e

- Considerable time should be spent in problem identification at the outset.

.. This-is one of the major responsibilities of the advocate, .It's not
Aas easy a§ it may appear. Many an advocate-is rendered ineffective . .
not simply because he cannot solve a problem, but also becayse he .
is having difficulty identifying and articulating what the problem L
is. , Hence se¢tions II, III and IV should focus only on what theé .
issues are.* This will encourage a pattern of thinking in the trgineg. -
Once the problems .are all out in the apen, they can be categorized
‘or clustered, Solutions will tend to suggest themselves. Cross-
re ferencing of solutions is facilitated if the issues or problems

. are adequately laid out or outlined. .

. . . -
T What then ave some of the. agplivation problems .that the trainees - .
* * are, ITkely to come up with during the discussion? (Note that 4t is | .
- appropriete> for the traimer to suggest some problems that don't o
.'readily come to,the minds of the trainees. He can '"help" them in :
* the formulation of application problems that they don't 'see. It
should not be a trainer's list, however, and he should intervene
with his suggestions only when the trainces have exhausted their own
list.) The list might look something like ihe following:

"I couldn't apply_.because I Teally didn'tal
know ,that the agency ?vgpfmxisted." B

"{fcouldn%t apply because 1 didn't know that »
. the agéncy had what I was looking fo-r."

CERIC DL T e
= " . . 2323 . SN ‘ f
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"{ didn't know precisely what I was looking

for, so I didn't kndw that the agency.could

hélp me." \ :
a

"The lagency was too far away.": ~ .
- w7
*The agency was never open wben 1 could make
it over there." . .
"There were so many people and‘offices .at the
agency that T didn't know where ‘to begin
-applying."

T, S
"There was such a monstrous waiting\ling that
I couldn't possibly waste my whole d
trying to apply-." - \

"No one at the agency knew how to spegkg_panish.“

' jC . .
"Theys sent me somewhére else and when I go
they sent me to still another place."

"The people at the agencf'told me tha;}thgy n
_longer had any funds to cover what I needed.,"

“The receptionist was very rude to me.'

. FO . "They told me that I had to get onto-a long
%*nm",“’gfojf :—wm,o_; e e Uiﬂ.&lng{.ﬁ lsst "."._.«:"".,..- e e e *

[ PSPV R P—
z

“

“"They kept stalling me and I rnéver did get what
I 'wanted," - ’ < ’

oy

“"They told me that they lost my records and that:
1 qould have to re-apply.”

-

“"They told me that I didn't qualiff." .

[y

"They told me thatothe person in charge of tiking
applications was sick and that I should call in
later to find out when this person would be back."

After_the trainer is satisfied that he hhs a fairly comprehensive .
listing of application problems, he should try and work out with the
trainees an outline of headings under which all the problems will ./
fall.. The outline might look something like the following: ’

o . h AOutl‘{ne;gf:
Application Problems R

KNOWLEDGE PROBLEMS

. didn't know agency existed.
.- didn't know what services the
agency provided.
eto,
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P '
- Bs BUREAURACY paousms ‘ PO R
1.1 got the ryn-arougd. - - .
) 22 { it was_chaos.
A I was’ treated with disrespect. . ‘
4. ‘ete, ..
] ) . TR T - o 2
--.C..” LAW PROBLEMS. =~ . e
1, They said I d1dn't quallfy. g -0
2, They said I couldn't get the service now.
. . 3. They-gave me no satisfactory explanations
. for the above,
© 4,7 ete, . ; :
D. MY OWN PROBLEMS | S
). 1. I didn't know what I wanted . -
- 2, I got dxscouraged too easily.- : !
3; I didn't hustle, N
4, eto, - . &
III. What problems have they faced in nmnntannng a proper '
) .o level of service? | . . . ST

ing service, The range of responses from the trainees should be

nr;;;-—-rvw eauallvw\‘arlc‘LO R S R ERIES ~~-"v~-~~~w-\-rr<!t' ~~~~~ 4‘—-w--~-r6n'v

‘Now move to the second level .of problem 1dent1f1cat10n maintain- ’

"Whenever I tried to call the agency on & question
I had, the ‘phone was either busy or out of order.”

"1 d1dn't know that they wanted to hear any-of the
_problems I had after I began receiving-their services," .,

. "I never knew who was assigned to my case."

“The person ass1gned to my case ‘kept changlng "
"They told me that I had to f111 out a long.
form before 1T cou}d raise any problems that I’

o ’had " N . o L e
"No.one could speak Spanish," .
"They were very rude to me," ‘ T

"There were so many people and off1ces there
that I dzdn't know where to go with my.question."

"rhey dldn t want to hear whdat I considered to be

. . 'proper' service,"
- "They told me that they did have a department
Q that would give me greater benefits, but they e ,
qz l(:‘ ’ said I.didn't qualify for it,"
LRIC )
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"Tﬁqy disagreed with me when I told them that
I was not getting good services." ’
@ ‘ «

"When the man told me that 1 was getting the
best service that the agency had to offer,
. - thére was no one . elsé in the agency that I
: could turn to." L
’ . .

o . " In categorizing these service problems, use the same four part
. -~ -outline used for application responses: .
T o . Outline of . ]
B Service Problems - (mj
. . . - - ‘ w
A,,. KNOWLEDGE PROBLEMS ‘ T
%. I didn't know that they wanted to hear my complaints.
\ I . -ete, ' ’ . ) I4 °.
.~ B. BUREAURACY PROBLEMS T
. . ) . i : ) . . { N
: 1, 'fun-around. - ] _ e
2. chaos. S i . ) -
. ~~ 3. rudeness. <o ) -
- . 4, ate. . .

C. . LAW PROBLEMS '

RS \\ 1. Was I entitled to make a complaint? - . i

lee’ 1 Ve e 2o Rid-ther pravidA-a- £01un £9T.COMDIAINE ST o pers vn oo e cn e

. 3. Was I entitled to talk to someone else it thé rirst ¥
’ person I spoke to gave me no satisfaction?, )

.4 ete. I R

3

, <D, MY OWN PROBLEMS . \ oo v R
« " 1; 1 didn't do my homework about the agency to know how
to bring up my complaints. . .

2, 1 didn't hustle enough, - ,
3. 1 let my feelings get hurt by rudeness.
4, ete. c S

0 .
¥ . . ,
M - - B

/
. «

IV What problems have they ﬁagea with rﬁspect,to a reduotion orT
R . N N

termination of the service?: r

N ”j« ty "They' based it all on erroneous informatiop.?‘ -
“.{. ' » "They_wou;&h;t tell mé why they were cutting
. . * me off."” Ty . )
. N TR - - Y
"They were rude,' '
"They did tell me that a !meeting]"was arranged -
SN - to discusy my case, but when the 'meeting' was : i
: . over, [ didn't know what had happened." )
&) a ) - .

r N - . - - ~
e B . . . . i
,
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"While I waited till we had our 'meeting',
they took the services away from me,"
" "They said that the ‘decision w;s'finag."

"When I tried to ask why they we:e‘tetminét-
ing me,.no one could answer my question."

" di4n't'kﬂow that I could.challeﬁge their
~action." . ." o ) |

- Again using the same four part-outline structure, a pattern of
problems emerges: * . ) )
- PR ; i

*e

e 0 outline of ‘ f(\j ) ‘
Reduction-Termination - - I |
Eroblems S
_ A. KNOWLEDGE PROBLEMS S,
f : - 1. Pidn't knoy how to complain. ‘ . v
. 2, -Didn't know "that I could complain, , "
..j 3. ete, o - . i " °
" B. BUREAURACY PROBLEMS C.
oy 1. Chaos. . - . o )
2:, - ete. - L
By VO S R D e a Rl R ~a.‘:.~.~-~‘,,‘ e R ek et e e e e g v sy ae
©. Law pROBLEMS O ¢ . - N
. " . 1. Notice.' . g - '
| 2. Hearing., - . . .. - .
3.. Representation. ) I, ' ’ .
. "4, Maintain benefits pending hearing. “
C . 5. Present eviderice. at’ hearing. .
- 6. ete. s \ . , N
D. MY OWN PROBLEMS ' : o o '
1, «Didn't do my homework to learn how to -
t challenge the action. ) i .
% 2. No hustle. * ‘ S )
3. ete L . -

t
*

V, VI, VII"How did the trainees handle the.e prbblems; how "
. ) could they have handled them and what advocacy )
: . techniques ‘can be deduced from it all?

Now comes a major turning point in the training. Recall that in:
.chapter seven, supra, we dealt with basic adVocacy skills that the '* o .
trainees brought with them to the training Erograms and that were .
. developed during the discussions covering the topics in that chapter
l as well as in the-chapters on interviewdng and investigation. That
Q aterial, and particuldrly the summary chart (on the ifiside page of ~ *
EE l(}hp back cover) is directly relevant here. To bring it all togethex,

r . ) 3 .
. . ' 9& .
.
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‘the followirg. sequence is suggested: -. -

- e /'

1) Have.the trainees go back-t¢  (a} the application
problems- (b) the serviCe problems and (c) the
reduction-termination problems and list the ways in
which theyj tried to overcome them. The trainer °

- shotld record these on the blackboard or on a
plainly visible large sheet ‘of paper.

4

s e .

If‘the trainees had it to do over again, would they
try anything different to overcome these problems?
If so, 1ist these as well, \ { '

3)° GO BACK, TO THE CHART ON ADVOCACY SKILLS (on inside of
reat cover). SEE HOW IT FITS INTO THE APPROACHES
LISTED -ABOVE: L
g AIVE

~ ‘a) DOES THE CHART HELP?
"tb) HOW MANY OF THE APPROACHES LISTED
: ABOVE FALL' INTO THE CHART? .| *
c) WHAT NEW ITEMS NEED TO BE ADDED,
CHANGED OR (ONSOLIDATED? -~

: d) WHAT ELSE DOES THE CLASS SUGGEST TO
. o MQ:E THE CHART MORE USEFUL? - -~
4) Re-make. the r ight of this discussion.

-

hart in the 1

* 5) ' Role-Play Some agqncy'situatibns.tp determine how
e o WM r 2 TR SPASE- AT TeJALi0E Lo ThY ChATR, 800 o e e,
mote imporsantly,.to the substance in tye chart.’ T

A i )

00,0 VIR >3 ey
. .

b - - . "'
., 6) -Ré-make the chart in the light of the role-playing
. © exp#riences. L DI . :

»

, . - -4 ® * . .
The trainees should be drilled and re-drilled in the substance of
;the chart., The chart that the trainer. and class devised after fo6llowing

the suggestions in chapter seven may have slightly differed from this @4 .
‘one, yetsit was urged that the organizational structure of the chart
remain basically the same. This chart should become and ;remain the

(wasic~vworking document and reference point for the entire advecacy

. training. and for the entird ténure ofsthe trainee's subsequent
employment. The chart is a foundational format by which the trainees .
and trainer can develop, work and grow together. The chart can
serve the samejpurpose in terms of the employee-employer ‘reélationship.

. Thée charts, as amended, ar# basic evaluative mechanisms and if used
properly, they are instrumepts of self-training later on. e

» -

S Y Fad
'3ne can, of course, get too excited about-a chart or a series of
charts. It is submitted;.however, that \ne of the basic flaws of
training programs and of employment settihgs for paralegals is an
inordinate lack-of structure, with all of the sub-problems that this
entails, The approach suggested in this chapter and throughout
the text is -one way-to-deal with t?ese problems.

e
e

;




PN

\

]

POSSIBLE HYPOTHETICALS ON INFORMAL /ADVOCACY : S :
'\ — - . ! : - .

| Tom gets a letter frdh the post officé‘ -

1 stating that: a_package is waiting there
for him.” He goes to the post office and

.« . discovers that it has been at the

. post office for gight months, No one
v . notified him before.| What does he da?

. | .
y Tom has been waiting for the social

4 ‘security office to respond to his . letter

s . asking for specific information, He has °
 been waiting six weeks. He calls the office
- and they tellphim they can't find his request.,
: \ letter. What does he do? [

o'clock appointment; At 4:30 p.m. the
doctor s;artstsegink patients, Tom's

son sees ‘the doctor at 6 p.m. The last
time Tom was at theé clinic the same thing

"Tom brings his 'son to a clinic for a one //'
i ’

happened: - What does he do? - -y
[ . - '

. ! T
‘Tom. takes his mother to the clinit, .She / -
. is asked to go into the x-ray room, Wheq/ihe : {
oot doctors come out, they pass the waiting ;pom |
~+ and Tom hears them diséussing his mother's ' /
. case, EVeryone in the waiting room can’ also .
e o +- o ~hear.what the doctoxs. ang §ay:ng,about/his )
) mother's medical problems.” Whnat does lom d
. i K .. <o !
Y ete. N\ I'
Using hypothicals such as Ehgse, hgvé the!trainaes: ) T

6-’#-"*” - g, an
J . AT
:‘l ! - O

\ -
_1., Identify the problems. - . . A

T

\ \ N
2, Categorize the problems into four parts:
. a. kno ledgéxproblems.’ oo
b. Bureauracy'problems.
c, Law problens. oy
T My oq?iﬁroblems. . ‘ N
" 3, How wopld\zhg &r&ine7suhand1é the prablems? "~ ° _k )

4. What advoc\cy.skil;é are the trainees using
swhen they handle the problems? -

\ | . .
5. Are they pfﬁectively using the five part .
. structure of\the basi¢ advocacy skills: )
' . Checklist?: . .
. - { T
. A .
\ ant 1 4
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. ~a. threshald concerns <
Y. % advocacy skills
c. evaluation
. d. adaptation
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Chapter Twelye °

[N . .

. . o
Advocacy and Formal Administrative Heavings: '
Advocating| for the. Elements of a Formal Hearing -
g 1 g T o \’
t " . . ) . ‘
) The training program needs to deal with five issues relating
to formal hearings: ’ - - . . :
) . 1. What is a hearing? : , .
<y . 2. VWhen.to ask for a hearing? - ) <
3. What are the elemdnts of a formal' hearing? o -
- 4, Can the-paralecal insist on all of these . .o

clements every time he asks for a formal hearing?
. How do you conduct' a formal hearing?"

w

This chaptéf'wfll cover the first four questicns and the following
. chaptey will gover the, fifth. - . - | .

_—— . \

A e
. . .. - o '
. Section A. What is a Hearing and When to ask for One?.

Foe o e e e e ]

PR

[y

In its broadest terms a "htaring" means: Someone liste@ming to
you state your problem or complpinti. It's not easy to distinguish’
between a formal and an informa{ administrative hearing. If a unit ,
. sugsryigor calls a client and her caseworker into his office to .
discuss nér case, 1t courd provqoly”bE CURMLTRE W RN~ =T8I0 = = arrg

.a formal or an informal hearing™ It's a matter of degree. The . -— 7777
general test is: the more the hearing looks 1ike .a court proceeding e
(informal deciding officer, representation, evidence,jetcg, the )
cToser it is to being a formal hearing. .Som? administrative agencies
have formal hearings, e.g., the welfare "fair'hearing." Other '/
agencies provide for much more informal meetings or case conferences

: (rarcéy called hearings). Still other agencies provide neithew '

‘

meetiwfs not hearings; they simply refuse to have their actions
challenged in any such setting. <y . I
“ ) - ! . R
. The standard rule for the -advocate should be: ) . / ! .
ASK FOR SOME FORM OF A HEARING WHENEVER A CLTENT 1 :
DISSATISFIED WITH A DECISION OF AN AGENCY AND THE
ADVOCATE AND HIS SUPERVISOR DECIDE THAT IT IS+ <ol

APPROPRIATE TO CHALLENGE THE AGENCY. '

- Pt

Simply because the agency does not have a complaint process called
" earings" does nt mean that the advocate cdnnot ask for a hearing,
in one form or ancvther. In a sense, the “"chain, of command" T
technique is a way of asking for a hearing {aupra chapter seven). T
You can ask for’ anything you want; whether or not you will get it : :
depends ‘upon how effective an advocate you are. L
‘ - l L .
; ' Ce \ '
4 i

. .
. |
L 9 Vet

i
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Section B. The Elemen'té of a Formal Hearing.

(\
2

. The elements of a formal hearing arg sometimes referred to in
o constitutional law terms as. “procedural due process.' Some of the

Mmore common elements are:-

9 - ¢ .

right to adequdte notice.in writing;
right to appear in person; )
right to submit written documents and statements; .
right to see the evidence against you, ,before .the
. Y hearing; .- . -

. * right to an impartial decision-maker;

3
FN NNy
. o' e .

4

5

6. right to confront and cross-eXamine adverse witnesses;
7. right to call your own witnesses;

8 right to representation at the hearing;

9

. -
. . . right to continue receiving the agency benefit
e until a hearing decision is reached;
‘@9 10. right to- a hearing decision in writing with a,
- .statement. of the reasons for tke decision; -
. - % 11. right to expect thatonly .relevant evidence will,

.. be considered at the hearing; - _
12. right to a free copy of.the hearing transcript if
- you can't afford it yourself; - : . s
. _13. right to an appeal of the decision to a higher
R -7 official; . B} .
. : 3

I't would be a serious mistake however to deal with this topic
from such a. technical perspective, Or more accurately, it would be
a serious pedagogic error to begin this topic from such a per- X
: spective. First, establish an experiential foundation within the
-t = c-framewoTk-of~the—-following-questiont ——————. oo oo - e
s .- .  WHAT AS A MATTER OF COMMON-SENSE AND'FAIRNESS
. : ' ISHOULD BE INCLUDED (N A 'HEARING?

. If the trainer can-help the trainees to identify and articulate
their visceral responses to this question, then half the battle has
been won. The fact is that the most formal administrative hearings
rarely allow for all thirteen elements listed above. The welfare (.
fair hearing may be one of the important exceptions. They should algo
be taught when to ask fors hov to ask for ard how to uge, any of the thirteen
elemepte in‘any hearing without neczssarily rzsorting to the language used in

- the above ligting of the thirteen elements. Suppose that an advocate is i

: assisting a.client who has hal his driver's license taken away.
Suppose further that the Department of Motor Vehicles has no pre-
liminary ‘*formal hearing procedure. The department says that the o
motoristsclient failed a spot-car-inspection test administered '
"3 week ago" on the road. The client denies that he was ever given
such a test. The advocate wants to talk to the officer who i
allegedly administered the test. He should not call the Department:
and* say: "As.a matter of procedural due process, we demand the right

- to confront the witness against the client in order to cross-examine
_ him." This tactic would obviously be highly questionable. Rather,
the client might say "don't you think it would be fair if we had. a

l:lkgllchance .to talk to the officer before you suspend“the license?!" The

.
* , : 97

Y
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way to teach a trainee to respond this way, as opposed to responding
with forced and technical terms, is to establish a common sense “
understand1ng of 'what fairness involves. If this is done, then you . -

. "“increase the liklihood of the advocate's being able to intelligently ~ .
determine when and how to apply this understanding in an agency -
situatiom. \ -, ’

How does the tra1n1ng program get at this understand1n
‘First by giving the trainee a-forum to articulate it unthoutresort
to technical legal language. Second, by giving the trainee a forum
to analyze and develop his understand1ng through supportive group

o d1scussxon of 1t in class.

THe starting- po1nt is a hypothet1cal constructed as .
. £lose to home" as poss1b1e. For example: .

‘ . - : ’ M

" The trainee is an-.employee of the XYZ lumber
) company One day he gets avcall from the
.. . assistant manageT upstairs, who says ™I have
' . just been looking through all of the records
and it is clear to mé that ycu have been us1ng
the company car for your: own personal {ise: You
¥ are fired." Just before the dssistant manager
hangs up, ask the trainee what his response
- * .. 'would be? As a.matter of common sense, what's-
wrong with the assistant manager's approach?
. (Assume that the trainee denies the charge )

e

% N -

.
.

Note that- in this hypothet1cal the assistant manager wanted to end

the entire matter right on the phone. What visceral responée does

the trainee have? Shock? Anger? Silence? Ask the trainee to _ .. .
. describe why he is shocked, angry or silent. Discourage the trainee

from giving his answers in technical language; encourage him to

respond as he thinks the employee would respond Some of the @

poessible responses are: - - .

1. "I wasn't g1ven’a ‘chance to explain myself before I #
was fired." , ' ;

2. "I wasn't g1ven a chance to talk to the assistant
* manager before I was fired." ¢ |
. ) 3.° "I wasn't given a chance to be told what recorﬂs he
was talking about."
4. "I'd want a chance to talk to the a§§1stant manager s
boss before J was fired." .

v .

e

L]

.Now translate these responses into a legal framework: )
1, Ishould be given an opportunity to heiward, to explain -
. my side.

1 Py . <
" .

ERIC® . .. 9g
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2. 1 should be given this opportunity in persom (rather
than by simply putting my position in writing).

3." I should be alloWed to examine the eyidence ‘ggainst me. -

R . I : o

4. I should be allowed to appeal. .

Noté ;hat the trainee would ask for all of these items before his

job is’ taken away from him. '
Through this process, thé first step has been takén in establishing an

experiential foundation for understanding constituticnal law or procedural.

“due proceéss. . v .

Now throw the hypothetical open for general class participation.
What other visceral responses would they have? The trainetr _can
suggest responses to them, but only to help them articulate what is
lurking in their own minds. .As a final resort, if no other responses
are forthcoming, he can state some of his own responses and see if

D :

" they can identify with them. e

N, B . .

* 5. ."Before he called me to tell me that'I was fired,
he should have let me know that I was in trouble." )
* ) - M - . '
Hefé the call, in legal terms , is for adequate notice in advance.
Before the phone call, and certainly before the attual firing, the

o employee should have been given notice of what was going”on.

O

RIC

P e

6. !"Since the assistant manager was the one who made
the charge, he shéuld not be the one to»make the
decision.”" o, . -
+

:Legally, this response goes to the question of legal bias and an:
impartiat decision-maker. The basic theory is that the accuser should
not be the executioner. If the same person wears both hats, the
likelihood is that 'he will loose objectivity. While making the
decision (as executioner), his tendency will be to reinforce the "
decision he originally made (as accuser) rather than to approach
the final decision with an open mind. In short, the man with
both hats is likely to have a bias. In the hypothetical, the
assistant manager made the original charge (accusation) of misusing
the company car and he also made the decision to fire {executicner).
He appears to have a bias. v

The topic of legal bias is interesting but difficult to teach.
4t may take some prodding by the trainer even to raise the issue.
If the words "accuser" and executioner" .re' used, then the cards
have been stacked in favor of one conclusion. The very thoyght of
the accuser being the executioner is abhorrént. In all 1liklihood,
all of' the trainees will dgree that this is bad. But this

. clearly overstates the case. Isn't it clear that parents often

see their children doing something wrong (the parent becomes the
accuser) and immediately san(¢tion them (the parent becomes the
executioner)? 1Isn't this a natural occurrence? Wouldn't it be
5illy for the parent to ask a« neighbor to come over to do the

- . LY »

i . .
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sanctioning? It's not imjiroper for the pdrent to ﬁzar'both ’
hats, Or is it? What'ssthe difference between the parent-
child case and employment case? What do the: trainees think?
. Does. the parent have a bidsa S . .
— The answer to this question is less important than teéchjng ’ ;!
.,. the trainees to raise the .question.so that they cah spot the
issue #h their jobs. The answer to the question is as follows:
. A person who wears both-hats probably has a bias. It is not ¢
. necessarily true that the bias exists. It depends on the cir-
cumstances. If the person who brought the complaint is emotio-
. nallys"wrapped up" in the complaint (particularly where the
. 'complaint is that this same person has been injured), then you.
" increase the .likelihood of this person being biased if he alsg
_+ wears the hat of decider and punisher. The goal, however, is -
. not to .teach’ the trafnee to go through a complex argument in
his, own head to determine if bias exists. The goal is to teach
him to be able to "smell" :the potential for bias so that he can
raise the subject with his supervisors at the office and, when -
appropriate, raise the subject at the administrative agency it-
self. Take these situations, for example:
- ‘e
] A receptionist at_a social security aéency tells
a client that she filled out the’form incorrectly
.5 and that she ‘'will have to come back next week to
: .try .it again." :

*
!

YA welfgre caseworker 'makes a home visit and cldims

to have found a'gross impropriety relating to the .
’ , welfare regulations. The caseworker immediately .
——— e suspends.the.client's regular welfare check."

One response to these situations is to say that the client .
should be able to appeal the decision to someone else. Another
response is to argue that in 'both instances the accuser was the
one who immediately administered the punishment and that this
is inappropriate as a matter of basic fairness and common sense.
An advocate who represemnts the client in both cases could go to
_ . the social security office manager and to the welfare department
‘ supervisor -and say something like: - .
g "It just doesn't seem fair that the sanction should
be imposed by  the (receptionist) (case worker)
until someone else in your office has had a chance
. . to cross-check the complaint that the (receptionist)

‘ (caseworker) had. . s '

The goal is to get the trainees to be able to make this kind of
response. Of course, the trainee may not be successful.
Litigation by the office may eventually be needed to remedy the
problem ( as was the case with respect to welfare department
which now require a hearing by an impattial, ron-involved person
before welfare can be terminated). On the other hand, the ad~

- . vocate might be successful in convincing the agency that its

O rocedure is questionable, at least with respect to qhe particu-
E]{J!:]ar client whom the advocate is trying to help. The point is
P oo } T .

.
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that -some sophisticated training will be required before the o .
_trainee will become accestomed to raising the issue. .
-
Back to the employment hypothetical. What other responses
do the trainees have to the action by the assistant ‘manager?
What responses can the trainer help the trainees to make?
7. "“When I am able to confront the assistant manager,
I should be able to have someone help-me state' my Lt
° case." ) ? -
Legally, the call here is for the right of representation: counsel
or counsel-substitute. L e T
- ' 4__/ v
8. "When I am able to confront the-assistant manager,
1 should be able to-bring with me some of my to-workers{
who will -back-up my side of the case.”
Legally, the call is for the right to bring your oun witneges to
« _ the Fedring. , . *
9. "When the XYZ lumber company finally makes its de-
cision in my case, they should give me their decision
in writing with the reasons for their decision stated.".
Legally, this is a call for a written opinion.
’
10. "When I have my hearing, I have a right to expect A
that they deal with the charge that they raised .
and not bring up facts such as that I am not going .
. through a divorce proceeding."
- Legally, the call is for only relevant evidence to be considered in
making the. decision. e - .
The trainer should go through a series of "drills" involving
hypotheticals such as the employment case in order to determine
whether the trainees are spotting the procedural due process 1ssues.
The hypotheticals should progressively deal with situations that the
. trainees will confront in the field where they normally would not
i think in terms of hearings, foxmal or informal.
1 The ultimate objective of this phase of the training is to
convince the trainees that they must be advocates in fighting for the
existence of a hearing and for %he elements of a hearing. Advocacy does not
simply relate to the conduct of a hearing. There will be many °
instances when no one will even think in terms of a hearing or of
the elements of .a hearing unless the advocate raises these points.
It should be carefully reemphasized, however, that the advocate
’ should not go around screaming '"forma]l hearing" everytime an agency
. takes something away from a client. The job of the advocate is to
,.}:a,i,sgv;bg issue and to_discuss—it-with-his—office supervisor in
-

) 4 )
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z order that they might both map out a strategy. It may be that y
a decision will be made against calling for a _formal hearing even
though the case may be ripe for one. It's a question of strategy.
The trainee must receive guidance and instructions from his super-
visors, The point is, however, that he may never get to this -
stage if he has not been trained to raise the'lssues.

-

©
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Chapter Thirteen ¢

How- to Cond&at as-Formal
Hearing: A Primer for Paraldgals

' Section A.° Tntroductioﬂ ' )
This chapter is addressed primarily to paralegal trainees with
the following question in mind: ¢

. How do you apply ‘the basic advocacy
. skills checklist (see inside page
‘ ‘0of back cover) to formal hearings? «
- « N - P

The trainee is asked to apply the specific components of the checklist

to a formal hearing. The welfare fair hearing is used as an example:,

Since this is a specialized kind of hearing, time is taken to explain

the more technical aspects of it to the paralegal. Hence this chapter
. contains more instructions and pre-determined guidelines than "would

normally be found in a learner-focused method of training. There is,

nevertheless, a great deal of room for traihee in-put and many oppor-

tunities for the trainer to engage the trainees in role - playing.

The starting point is a fact situation: the case of George Temple.

L. . FACT SITUATION

George Temple was born Januady 1, 1950, lHie parents, Mr. and '
Mrs. Sam Temple live at 435 West 100th Street, New York, New York.
He graduated from High School in 1967 and spent eix months at Went-

,worth Technical Institute in Boston before dropping out. He came
back to live wgth his parents.in May of 1968 But while in Boeton,

. he began using drugs. He smoked pot regularly and experimented with

!

LSD and heroin. After returning to New York, ne gol a job with the
Thomas TV Repair Shop on April 15, 1968 at 30 South Side Avenue,
Queens. The boss, John Adams, fired George on June 1, 1968, “because
he suspected George of being an addict and of stealing.

-t

On June 30, 1968, George married Ann Fullar. ‘George begdan uging
drugs more often. Arn realized that he was not going to be able to
support her and their szpectant child. When the child wae born on
January 2, 1969, she decided to go to the Amsterdam Welfare Center to
apply for public assistance. She did so on Jasuary 10, 1969. The
cage wonker, Branda Marshall,’ asked Ann what her husband did for &
living., Ann angwered that he took odd jobs "off and on" since he ’
was 8ick. The case worker asked if he was an addiet. 4nn wae scared
and answered "no." The case worker told her that she would need more
Information about her husband's employment history and condition be-
fore her application could be processed and approved. Ann left the
Center confused and frustrated. .She never returned.

In the meantime, Ceorge waé arrested on March 13, 1969 for poss-
. @ seion of a dangerous drug in the third degree. He."took a plea" for
IE [(jttempted petty larceny and spent four months at Green Haven prison.

’
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When he got out on July 13, 1969, he went.to live with his wife at
758 Weat 85th Street. While George was in prison, Ann worked as a
waitress while her mother-in-ldaw cared for the child. She was laid

of f from work on August 1, 1969. : . .

George did not want to settle down with a job.  He bégan using’

drugs- again. He wanted to stop but cduldn't. }

. fl L . 2 ?
' On September 1, 1969, he went to Exddus House, a drug rehabil-
itation center in East Harlem. He staysd only two days since the
program, ke claimed, ‘demanded too much ‘from him. Por example, he
would have had to live at Exodus Hous:s which he refused to do. On
Septembsr 25, 1969, he went to Rsality House, another rehabilitation
center at 2065 Amsterdam Avenue. This was not a live-in program;

"members stayed there only from 9 to §. To .ecome a member, jou only

had to come regularly.. On October 1, 1969, he left this program be-
cause when his urine was tested, it cams back positive which meant
that he was still using drugs. He left mather than be confronted
with the results of this urine test. ' ,
° .

On October 2, 1969, he got a joh with the ABC Truck Company and
worked there part time until Pebruary 15, 1970, when he was fired for
being late. ’

. 3

On February 16. 1970, he went back to Reality House. He failed
to attend reguarly. On March 1, 1970., he went to Amsterdam Welfare
Center to apply for welfare for himself and family. The case worker,
Linda Stout, asked him why® he could not get a job. .He said he was an
addict and attending Reality House. Linda Stout was skeptical. She
demanded verification that he was a member of Reality House:' George
wvent back to Reality House to epeak to his therapist, John Hughey.

Mr. Hughey told him that he could not give him.a letter stating that
he was a member of the program until he began to attend more regularly.

On March 15, 1970, Linda Stout contacted Brenda Marshall, the
case worker who previously interviewed George's wife on January 10,

.1969. Brenda told Linda that Hrs. Temple told her that her husband vas

not an addict. o

In the meantime, George still had trouble getting a letter from
Reality House stating that he was Q full member of the program.
George was trying to attend regularly, but couldn't make it. .

On Mareh 17, 1970, Linda Stéut‘calied John Hughey at Reality
House who told her that George was not coming in every day. On
March 18, 1970, she closed George's case, declaring .him ineligible
for welfare for fatcure to demonstrate need. '

« George wants a.Fair Hearing,

Cast of Cha;actersf

L3
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vention; personality.
. f [

l,.

Advocate for George
George Pemple. - ..
AnntFuller Temple : :
John Hughey~ T

Referee (Deciding: Officer) o .

e

.Attofney for City at Hearing » * ‘ *
Linda Stout : .o . -
’ v ‘ ) & ‘ ¢ .
_ ) . s )
Section B. Threshold Concerns . " ’ S

The threshold concerns are threetold; goals/pricritiex; inter-

.
. L3

! 4

» v

1. Defining Your Goals in Order of Priorities ”

.
N .

} ) .
hat goals do you, as advocate for George, have in the ;bove_fact
{tuation? What are you trying to accomplish? George has a- number of .,
pkoblems: . . *

1. He is in dabger of beins-arrested if
he is still using drugs.

v

2. He appavently can't support his family. . .

Are_there other problems? .
o

problems. W¥hich of the goals have prifrity? Which should yol spend
time on? How do you find out the answdr?’ First, you ask George.

What does he want? You then check with you supervisor. He will let
you know” whether to deal with one or both of these problems in the
light of what George Wantsaand what the office can do. Are the two
problems interrelated? Can you help George solve One without assisting

him on the other?

Your possible goals, therefore, ag% to help George ‘solve both e

Suppose that you determine that you are to give priority to the .
family support goal.' The next concern is to decide when and hqw to
tntervene.

2. Deciding When to Intervene
George comes into the legal service office and tells you that he .

wants to fight the® decisiop of the caseworker, Linda Stout., He wants

a hearing. Is this an apprapriate strategy? What alternatives exist?

What about informal advocac Do You want to ca&ll or visit Linda

,Stout? Brenda Marshall? Mrs. Temple? John Hughey? -LLinda Stout's

boss? Brenda Marshall's boss? John Hughey's boss? If so, why do

you want to contact them?- How important do you think it is to try

to resolve the problem without a formal hearing? Is the time ripe

td intervene by asking for a formal hearing? :
Suppose that }ou decide to give informal advocacy a try, but | .

it doesn't work. The welfare department still refuses fo declare

FRICieorge eligible. Therefore, in consultation with you supervisor, .
rmmasou decide to ask for a fair hearing. 1.\05 .

“3 A L]
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. Do you immediately walk into a hearing? What about PREPARATION
for the hearing? .Part of the“lecision on when to inteérvenme is whether

. you are“ready to intervene. Are you prepared: for the hearing?

How do you pfepare for a.lormai hearing? Make a list of ali
the things you want 'to do before you walk into the hearing room. How
does yourSiist compare with the following list: &% . -

-
~

a)- Detine the issues., -

L b) Investigate the facts. N ' .

¢
i c) Make sure you have all the documents that’
. . you can get your hands on that will be used
by the bther side. o

N : ¢ d) Make sure yolir own documents, (the ones that .
you‘wil; present) are feady. .

‘ e) If possible, sit in on and observe a similar
. . hearing conducted by another advocate or by
an attorney. -

“
- -

. ) Decide.whom you are going to call as your own ’
witnesses. <
N
g) Prepare your own witnesses. -
. e
h) ' Try to find out whom the other side is v,
going to.call as witneSses. If you can't s

talk to them before the hearing, try to C
. anticipate what they are going to say.

o i) Map out a preliminary outline of the stragegy
that you want to use at the hearing ALWAYS
. REMEMBERING THAT UNFORSEEN CIRCUMSTANCES
s ALWAYS COME UP REQUIRING THAT YOU BE VERY
FLEXIBLE. ° .
. .

J) Make sure that your‘client and your witnesses
" (it any) will appear ?t the hearing.

k) If you don't have enough time' to prepare, ask
tor;a postponement of the hearing. .

- i . -~
a) Define you Issuei‘ . . .

! What are' the issues in George's case? What would you have to
ishow in order to qualify him for welfare? What are the points in
doubt? There are at least two main issues: (1) is George an addict
and (2) is he a member of a drug rehabilitation center? If you
showed that George was an addict, woanldn't he be sent ta jail or to
a hospital? 1Is this a real danger? How would you find out? Linda,

Q .out demanded verification from George that he was a‘member of Reality

EMC A . - + -

oot . v e 1‘)(; : '
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House. Can you.identify two reasons she would ask for this? Is she
“. Saying thuv if George 4s not a member of a drug rehabiljtation pro-
.. . gram, he probably is not an addict? Of is she saying“that he can't
get welfare unless he i$_a member of such & prgram eveh if he i§ an -
‘adg c;? Which iq the cas¢? How would you find out? What other issues .
ex . . . . ' .

. .

b) Investigate the Facts.
- . [ ’ -
What ‘facts do you think need to be checked? What are you unsure
- of? Are you sure that George is .an addict? What is an addict? Some-
one. currently using drugs? What kind of drugs? How would you find
.out? Are you also unsure about George's relationship with Reality
" House? What is a "member? How many.definitions of "member" might
exist? Do George, Linda Stout apd John Hughey define it differently?
» . Would you want to chegk this out? How often does George go to Reality
+ House? What does "regularly" mean and according to whom? , What other
items would you want' to investigate?

N

4

¢) Get their Docuhents ’ PP

Are you curious abat what documenis the welfare department will
. be using at the hearing to prove their case aguinst George? Why not
. ask the departmeri to send you copies of these documents in advance *
of ‘the hearing? Would this be a fair réquest? Suppose they said )
that they would do so but only if yoh sent them-cgp;es of the documents

you will be using? What would you do? . ]
J -
What docwments would you be interested in seeing? Thedr entire ~
. file on Georgg? Their most recent policy sStatement on yddicxs?. What
else? N . . o
_+ d) Your own Documents. S Lt

- R — T e - - £
What documents do you want t6 present at the hearing on behaltf
. of George? Do you want a letter frop Exodus House stating that he

once attended 'their program? If so, why? Nhat would it prove? Do
you want a letter from Reality House? Saying what? Would you ask
them to write down all of the dates that George did attend that pro-
gram? Would it help or hurt to:get a letter from ABC Truck Company

. stating that George once worked there? Suppose that you could. -
arrange a doctor's examination of George. Would you want to use the
results of 'this examination at tne “earing? What would it depend
upon? . . . .

e) Observe someone else run a Heuring.
[ ) . )

* There is no better way to prepare for a hearing than to see one
in opetatidén before you conduct your own. You might "tag" ulong as
the' assistant of another advocate conducting "a hearing. Extensive
notes should be taken on procedure and strategy. This will be v .
difficult to do since the €kperience will probably be new. Give it
a try. Later on, orgapize your notes into an outline covering the
procedures used at the hearing as well as the strategy that both sides

N \)4 4 . - : ., o_. . :
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. must .be careful not to place his witnesses in embarrassing situations.
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£) Decide whom you will call as Witnesses Y. , gy T8,

.
.

¥ho should be pregsent at the hearing to help George make his
case? Should George be present? Why? Should John Hughey be., present?
Why? How about the boss of John Hughey? Would he be of any help?
Do you want George's wife to be present? The tests that you should
use in deciding whether to ask a witness to be present are:’s does
he have something to say that would help George make his case and
wbuld he be able to say jt? Some€one may have important *points to,
make, but be so frightened at the thought of going to a hearing .
that he is simply fnot available. Suppose.you have a witness that
you want to call, but the person has anacute stuttering problem.
How woqld you handle this?

L) - -

g) Prepare Your Witnesses '

Tell themwhat the hearing is all about to sat their mind at
edse. They must trust you before they will be willing and valuable
participants. Tell them why you want them t& talk (you don't have
to use words such is "witness" and "testimony" if this would frighten
them.) Get them to role-play the proceeding with you., & very brief
role-playing experience can be very helpful. Explain to them that
the other side may want tolnsk them some questions after you have .
introduced them and asked your own questions. Be sure thazt your wit-
nesses understand what the issues are. 1They may try.to use the °
occasion to tirade about everything under the sun. This could bé
damaging, unless you determine as a mater of strategy that it would
be useful to let the witnesses "unload" to some extent. The advocate

Suppose that the .issue at a hearing relates to adultery. Care must
be taken- not to ask your own witnesses questions that could be used
against them in later,court proceedingsty The test is: whenever Y.
you think that a question that you want to ask might be embarrassing
to your witness, check it out with your,sypervisor before -the: hearing.
What about George's addiction? Can you think of any questions that
you would ask him that might get him into trouble?

-~

h) Check out their Wiénesses . . o,

. A g

Ask the other side whom they will bring to the hearing to support
their case. If their only witnesses will be agency employees, <all
them 4p or go see them. They may be very will%ng to talk to you. If
you find out that they are going to call non-employee witnesses, check
with youn supervisor as to whether you should try to contact them.
Your approach should be casual: Don't say to these witnesses, "what
testimony are you 'going to give at the hearing next week?'" Rather.
deal: with points of information: "I understand that you know George
Temple. Could I ask you when you last spoke to him?" Information
will tend to flow from such "innocent" questiopns, If not, try asking
more pointed questions. Suppose no one wants to talk to you. What
dn you do? Suppose that they talk to you but are irritated by your

istions. Could this hurt you at the hearing? :




Suppose‘that in making these contacts you discover that the
entire natter can be settled without a hearing. What do you do? .
i) Preliminary Strategy Flexibility
The great danger of pre-planning, of course, is that the unex-
pected almost always happens to "foul-up" jour-preliminary plan.
It nevertheless is helpful to have a tentative plan in mind SO LONG
AS YOU DO NOT SLAVISHLY TRY TO FOLLOW IT. Flexibility is the key.
The ‘preliminary plan/outline should be very brief and organized
according to some order.

A very useful npproach is to nrrnnge all the tncts according to

a chronological history. Every client's story has a beginning, middle

and an .end. Your outline should attempt to tell George's story in

this way. ' Simple as this may se=m, it is not easy to do. At the

hearing, people will raise points out of sequence. These points .

often have to be dealt with, but if you have prepared your chronolosy ’

earefully you at least will hsve something to come back to att. this
- ,other pointiis treated : .
* Dratt a prelim DAry outline of your| strategy in condueting George 8
hearing. What points do yon want to make? What documents or witnesses
will you use to help you make these points? Arrxange the entire sequence
Vs chronologically .

j) Appearances . ) o

Fir too often the advocate is waiting at ‘the hearing for the

client and other witnesses, only to discover that they do not appear.
Make sure everyone has the address and directions. You may want to
. bring them there yourself. Send them a reminder note or call them
a day or two before the hearing .to insure their appearance. If they .,
don't appear, be sure to ask for a postponement and try to provide a
plaus;ble excuse when you need ohe and when you hnve one,.

;-, k) Posfponement

Don't be rushed into a hearing unless it is lbsoultely necessary.
Ask for a postponement and be prepared to back up your request with
reasonable reasons (2.g9., you are waiting for a letter to arrive
which you want to produce at the hearing.) * .- <

3. Determining Whether you. are Taking it all too Personnlly . et

Suppose that you call George to tell him what the strategy will
be. He agrees. You ask George to come to the legal service office
the next day at 2 p.m. for a meeting. He is two hours late.for your
meeting. When he arrives, you sense that he is either high on heroin
or on alcbhol. You ask him why he was late for the meeting. He is
non-responsive. You leave the room for 2a moment dfid when you come

‘ b . . ‘ . )
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\ back, George is go;xe. ¥hat do you do? Has George insulted you?
Has! he been disrespectful to you? Are you angry? Do you close, the
case? Do you go looking for George? What is your next move?

Suppose that this is ‘not .your first contact with Linda Stout,
the caseworker at the Amsterdsm Welfare Center. You fesl that she
has never been cooperative and that she is always looking for ways
to -"trip-up" welfare recipients that are under her charge. You don't
. like her. Do you think that there is a danger that your feelings
. toward her might interfere with your handling of George's hearing?

~ ~

- . -

pThe‘chart on the following pages is a checklist of items to,
be dealt with by a paralegal preparing for a liearing. The chart
includes items discussed thus far as well as others.

N !

O
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Hearing Preparation

N

Checklist

(Check off items as
(HPC) -

ESSENTIAL ITEMS

1.
2,
1 3.
D 4.
T 5.
\ 6.
2
O
“ERIC
joie

. Make a formal request

. his case. ’

_Make sure that the

‘Have the cleint sign

completed)

i eg%

. HELPFUL ITEMS

Make ong, last effort -
to resolve the case

1.

informally without'
need for a hearing.

&

in writing that the.
agency send you, in

advance, copies of all
doculments that it 1n- .

tends to relylupon at
the hearing.

client's emergency -

needs, if any, are
provided for while
wa1t1ng for a hearing

decision.

Make sure that the
client wants to go .
through a hearing and

that. the client under-

stands why a hearing
is being sought and if
any risks exist in .
asking for a hearing.

Have the client sign a
written authorization
permitting ygu to
represent him.-

a waiver of confiden-
tiality statement
authorizing you to

examine all documents

in possession of the
agency@thag pertain to

1y

. sent the

. can get "a feel" for

Find out who will repre-
agency at the
hearing. S
. <

Find out who will be
called as witnesses, if

any, by the agency.

Phone or visit the agency
representatlve and the
agency witnesses, if any,
to find out.as much as
you can about what they
intend to do at the
hearing.

Find out who the hearing
referee or officer will
be on your case, and'if
possible, time your
-hearing so that you get

-

- the referee you vant.

1f hearings are new to
you or if a particular
hearing referee is new
to you; attend a hearing
in advance before yours
is scheduled so that you
hearing ‘procedures and
particular referees.

If ppossible, *request .
that the hearing be held
at a place convenient to
your client’ and witnesses.

) Bring xerox copies of all

regulations, statutes!
and cases (relevant to
your case) with you to
*the hearing.

®
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10.

11.

12.

13.

14,
o

Have the client sign
an authorization which
will permit you to
obtain any needed
doctor or hospital
records.

Make sure that you
have completed all
necegsary field
investigation before

_you go into @ hearing.’

Make sure that every
request- that the
client has mafle to

the agency has been

in writing and that
you have dated

copies of the requests.

Make syre that every
denial of the client's
requests by the agency
has been in writing
and that you have dated
copies of the denials.

If the agency has more
than one type of hear-
ing, determine how
many types exist and
whether you want to
ask for more than one
tvpe of hearing.

Make a written recuest
for a hearing, and-if
possible state a date
on which you would
like the hearing.

Be very percise in

the statement of the
issues in your written

"request for a hearing.

Kriow the regulations,
statutes and cases
that govern your client's

112

2

91b

In your own words,:
summarize the regu-
lations, -statutes and
cases that are rele- .
vant to your hearing.

Role-play the entire
hearing or sequents

of it with the client
and your witnesses to
familiarize them with
the form and content of
what the hearing will
probably be.

- N
.
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15.

16.

17.

18.

19.

20.

21.

22,
23.
24,

25,

Make sure that the agency will ,
not retaliate against the client
in any way because he asked for
the hearing.

. Make sure that the hearing

officer or referee does not have
a legal bias, i.e., was ‘involved
in the agency's initial decision
against the client which led to
the necessity of asking for a
hearing.

Decide whom you will call as
your witnesses at the hearing.

Familiarize your client and
witnesses with ‘the procedures
of. the hearing.

Let your client and witnesses
know, generally, what kinds of
questions you will want to ask '
them at the hearing and what
kinds of questions they can
anticipate the agency represen-
tative asking them ‘bn cross-exam-
ination.

Assemble all the documentary-

. evidence that you will want to

introduce at the hearing.

As to each item of documentary
evidence, determine how you will
lay the foundation of it by
showing that it is relevant to
the issues of the hearing.

braft a brief outline of how
you intend to prepare your case
at the hearing.

Ask for a postponement of the
hearing if you need more time
to prepare.

R
Make sure your clients and witnesses
know when and where the hearing is
to be held.

Remain flexible.




. h ' 91d

§ .

- In .short training program¢ it would be virtually impossible
to cover every element of the HPC. Role-playing, of course, could
not bé used to get at many of the preliminaries. If the .
trainer is using a single case or transaction to teach the other
skills as:well as advocacy then it should raise many of the points .
on the HPC if the case goes to a hearing. Most of the points will
have to be discussed verbally in class, e.g., the desirability and
feasibility of referee shopping, A number of written exercises
are possible within the context®of the common case, e.g., drafting
a request for a hearing, request for documents, strategy outline
etc.

Section C, Advocicy-Pressure Skills, Evaluation N
and Adaptation

. o

There are seven main cémponents to running a hearing:

1. Making sure you.know who everyone _ -
To. - ’ is .
. Opening Statements
. Presenting Evidence
. Direct-Examination
. Cross-Examination
. Closing Statements .
. Preparing for an Appeal .

~
I LN

During any one of these components, you may have to use a number of
advocacy skills., There are twelve such skills lisged in the original
skills checklist (see inside page of back cover). \Not only will you
have to choose the skills, but also, you must be prepared to evaluate
whether: they are effective and if not, to shift your tactics.

; 1. 'Identify Everyone .

Make sure -you know what the name, title and address is of everyone
in the room. You may make this list before, during or after the hearing.
Sometimes tlie hearing officer will have everyone identify themselves
before the hedring begins. If not, you may ask him to lo so. Take,
your own notes. There may be a stenographer present who will record
every word of the hearing, but it usually takes a long time before the
minutes of the hearing are typed and it may be that your office will
have to -pay for a copy of the transcript.

2. “'Opening Statement . :

) fhen it is your turn to begiﬁ, make a preliminary opening state-
ment which briefly covers: - ) .

*
a. Your understandingof what
the issues at the hearing

} are;

Qo b. A brief summary of what you -

EMC \ 1‘ 1, are 8°1gg tg try to establish

" RS . at the hearing on behalf of the )
A - - g}ient;




. c. What results you are seeking.

For George's case, what will your opening statement say? This stage of
the hearing can be critical. You may find that the issues that you are
prepared to, discuss are not the issues that the other side came prepared
to discuss, or much worse, are not the issues that the hearing officer
wants discussed. This can be a major dilemma (which may not have been

avoided through careful pre-planning.) There are a number of courses
to follow: ’

i. fight to have the issues discussed
that you want treated;

\

ii. ask for a postponement;

iii. do the best you can with the issues
that the hearing officer decides will
be disucssed. |

Suppose that at George's hearing, the welfare department begins by

making a major issue out of George's pod} employment record. They

want to prove that he should enter a state vocational training pro-
gram. This takes you by surprise. >What do you do? : :

3. JPresenting Evidence

You may have documents or exhibits that you want considered and
that you want entered as part of the record. The technical rules of
evidence applicable to official court proceedings usually do not apply
to administrative hearings. The test of whether you will be able to
have an item admitted is usually a simple one: HAVE YOU MADE A GOOD
COMMON SENSE ARGUMENT THAT THE ITEM IS RELEVANT (i.e., THAT IT WILL
CONTRIBUTE TO REACHING A RESOLUTION OF THE ISSUES) AND THAT IT WOULD
NOT BE UNDULY BURDENSOME TO HAVE IT ADMITTED AND CONSIDERED. Make
a basic "fairness pitch.”. If someone tries to object that it is
irrelevant ‘counter by showing how it i's relevant when seen in con-
Junction with other evidence; that you intend to introduce later. You
must’ hustle. If someone says that the evidence is "hearsay" or if
they use some other term that you don't understand, stick to your
common Sense, fairness argument. If you lose, then do the best ‘you

.éﬁn without it, or try to introduce it later on when you think you can
make a more convincing argument (in view of what has been happening at
‘the hearing) that the item is relevant.

On the question of relevancy and reasonableness, refér to chapter
ten on investigation, supra.

The second element of the admissibility test is: how burdensome
would 1t be to have it admitted. You must be reasonable. You can't
try to introduce 1000 pages of cancelled receipts and bills, for

_example, if it is not perfectly clear that every item is needed.to
make Yyour case.

-

B, [V, i,
.,
Tl

What evidence do you want to try to introduce at Gedrge's™ ..

et gl
e
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. hearing? }hat problems do you anticipate in trying to introduce it
al11? How will you handle these problems?

4&5 Direct Examination, Cross Examination and Re—Direct Examination
¢

You directly éxaminé your own witnesses (e.g., George) and cross~
examine -the witnesses presented by the other side (e.g., the agency
employee, Linda Stout)., After you‘'have directly examined your own
witnesses, the other side can cross-examine them. "After the other
side has directly examined their own witnesses, you can cross-examine
them: .

Each side cirectly examines his own witnesses.

e N

. Each, side cross-examines the witnesses of the other side.

When you directly examine ‘a witness, it means that you will be the
first person to ask them any questions.

Normally. one side will present their entire case and then the
other side will present their case. The only time you will talk,
when the other side is presenting its case, is when you are cross-

" examining thetr witnesses and vice versa. .

R K?ter a side has cross-examined a kitness, the other side (that
originally directly examined the witness) is sometimes allowed to
conduct a re~direct examination of the witness in order to cover points
raised in the cross-examination.

SEQUENCE : - -

I. YOU PRESENT YOUR SIDE
P 1. You directly examine your own witnesses.
2. They cross-examine your own witnesses.

3. You can re=directly examine your own witnesses
to cover points ‘they raised in the cross-
. examination,

I1. THEY PRESENT THEIR SIDE ’
" 1. They directly examine their own wiéhessqs.
2. You cross-examine their witnesses,

3. They re-directly examine their -own witnessés R
¢ to cover points you raised in your cross-examination.

This may all sound highly technical. Some hearings are, in fact,‘
conducted this formally. Others are not. You must be prepared to
deal with both settings.

. To call a witness does not necessarily mean that the person stands:-
[]{J!: a witness box or is "sworn in." In all probability, everyone will
- R 1 l}j
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remain in his own seat and will not be asked to take an oath. Further-
more, the technical words "direct," 'cross'" and nre-direct" examination
may not be and need not be used. Simpler language can be and often
should be used:

DIRECT EXAMINATION

"Sir (addressed to the hearing officer) I
would like to introduce (name of witness)
and ask him a few questions."

CROSS-EXAMINATION

"Sir, I would like the opportunity to ask
(name of witness) some questions if (nanie N
of advocate or attorney on the other side)

f's finished with his own questions."

RE-DIRECT EXAMINATION

“ o
"Sir, after I asked (name of witness) some
questions, Mr. (name of advocate or Xttorney:
representing the other side) asked some ques-
tions of his own, and while I was listening, a
tfew other important points occurred to me and I
would like to ask & few final questions of (name of
witness) if I could."™

It doesn;w make any difference what 1abels are used, so long &8 you

use every opportunity to make your points whenever you are allowed
to do SO. -~ .

GUIDELINES ON CONDUCTING
DIRECT EXAMINATIONS

-

N . 1. The witness on Direct Examinatioq is
- ¢ your witness. . You call him to give his

testimony. Therefore, you are always
very cordial to the witness. You
never ask him anything that might embarrass
him.-

2. You let the witness tell his own Story .,
in his own words. His story should
flow naturally from him.

3. You ask the witness to speak loudly
~ and clearly. If the witness says some-
thing that may not be clear co others,

ERIC W
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you ask him to state it again even
though it may have been perfectly
clear to you what he said 1n¢t1ally.
4. You encourage the witness to tell
you if he does not understand the
question’ if that is the case.

5. In the introduction of the witness, -
you let the witness give the basic
facts himgelf. Instead of saying,
- . "I want to introducé....," you
. should ask the witness to state his
name, address, occupation, etc.

. N 6. Before You ask the witness to, state
what he knows about an event, you ask
him quéstions to establish his rela-
tionship or conneéction to the event.
If the witness is a doctor, for Lo
example, beafore you ask him if in his
opinion the client is medically
disabled, you should ask him if he

has treatec the patient. Before you
ask’ a witnuss whether she knows whether
or not the client earns money as-a
private baliy sitter at home, you should
ask the witness gquestions which will
establish that she-is a close neighbor
of the client and that she often visits
the client during the day. By so doing,
you will be: LAYING THE FOUNDATION FOR

. THE RELEVA{\ICE OF THE WITNESSS TESTIMONY.

7. It is often. helpful to structure your
questions to the witress so that he will
tell his story chronolagically from
beginning t.0 end. Disccurage him from
jumping from topic to topic if it is
becoming dunfusing.

8. When the witness is stating things from '
first hand knowledge, emphasize the fact
that it is first-hand, personal knowledge.

9. when the wiatness is stating things from
second han<t (or hearsay) knowledge, either
deemphasiz«¢ the fact that it is not first

. ° hand knowludge and/or instruct the witness
to preface his statements by saying “to
ther best or my knowledge."

. FRIC 1ig.
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10. It is proper for the witness to state
conclusions or opinions, but you
should structure your questions so that
you first get out all of the facts on -
which the witness has relied on forminy
his opinions or conclusions, never
let them be stated without the‘supporting
facts.

11. Be aware of the danger of cpen-ended
questions such as, "tell us what happened:."
Very often such questions .are invitations

“ to ramble on. -Confusion can result. The
more effective kind of questions are those
that are structured to require a brief

a and concise answer. Use an open-ended

question only when you are sure that the
witness will be able to haindle it.

12. very often a witness, particularly the ‘

client, will have a need to unvent his
f ' . feelings, to get a lot off his chest.
/ When this happens, he often gets emotional-
/ . and raises issues that may.not be relevant
' to the proceeding. You must make a .

/ decision on whether to permit this to
/ happen. On the one hand, it is the-client' s
) . ~ hearing and as a matter of fairness, h€
should have the opportunity to speak his
mind. It can be very frustrating if .
questioners keep steering him_away from
what he has been waiting a long time to say.
On the other hand, you do not want the client
to say anything that may be damaging to his
) *  own case. Psychologically, you must under-
stand the witness.. The best strategy is_to
determine in advance whethex the witness”
. wants to or is inclined to get emot10nal
. ) If so, then the responsibility of the
- advocate, is to make the witness aware of ¢
the consequences of this occurring at ‘the
hearing. 1In the final analysis, it is ‘the
choice of the witness; it 'is his case that is
on the line, not yours.

& 13. 'You may want to introduce certaln documents ‘into
b evidénce after you have gotten the witness to
ot say something will demonstrate that the docu-

: ' ment is relevant (i.e., you establish a foun-
dation for the documents through your questlonlng)

’
4
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Once the foundation has been laid,

you introduce the document (i.e.,

ask the refereé to make it part of

the record and give a copy to the
agency's representative) and resume
your direct examination of the witness.

14. When you ace‘finished asking your
. .questions, you may want to ask the
: witness if he has anything else that
he wants to say.

15. The hearing officer may interrput you
. . with questions. of his own. He, of

course, has the right to do so. You <

may, however, want to politely tell him
that the subject-matter of his question
will be treated by you in "just a few
s .moments."™
. 162 The advocate or attorney or agency
. representatives—for the other side
M may Erqrto interrupt you with questiocns
of their owyn. Normally, they do not
have this fight. Politely ask thé: .
hearing officer if you could finish your
~ own .questions before the other side asks
. . any questions of their own., ,

) -

17. Try to anticipate what the other side
will want to question your witness
. about when it is their turn, and ‘try
to cover these points in your own direct
questioning.

>

. - “
18. Except the unexpected. Your witness may °*
.say things that you never anticipated.
You will have to be flexible enough to
deal with what comes your way.

1] -

A Y
GUIDELINES ON conoucn&\ ’
CROSS EXAMINATION

\

. 1. Be'courteous and cordial to the witness
: ‘even though you may be tempted, and
- . indeed baited, into attacking the witness
personally. .

» .
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. 2. Be sure thht it is clear to you who .
. the witness is and what relationship
5 * he has to the events -at issue in the ° - |
hearing.” This may not have been ) )
clearly enough brought out while this
witness was being directly examined by
the agency representative. .

a 3. If during the direct examination, this’ o'
* witnéss said something based on second )
mnd knowledge (onnif it was not clear
to you whether it was said from personal o .
v or second hand knowledge), ask about it
on cross examipation and be sure that
your questions force, the witness to
admit that no first hand knowledge .
exists when that is the case, . N
. A
w 4., If during the direet examination, this .
P . witness stated conalusions without stating
N N - any facts to support the conclusions,
kd*i then ask this witness on cross.examination. <. .
E . . about these conclusions and thelynderlying°‘ e
-\ facts that support them according to the
\ T witness. Do not use this tactic however, '
\ if you are absolugely certain that the’
\ . witness has valid facts to support the con-
) clusions or opinions even though they were
. not brought out -on direct examination.

Y N

. . .
\ 5. If it is a fact, or ii you are reasonable
! in suspecting that it is a fact, that the .
‘ witness has a bias (something personal)
against the witness, you should try to . -,
bring this out on cross exanination. This, -
. of course, will be very difficult and some-
.- what dangerous to do.' No one will want to
e admit that he is not being objective (i.e., N
J that he has a bias.) P#obably the best .~ .
that you will be able to do on cross' exami=~ )
. nation is to raise some doubts, about the
objectivity of the witness's testimony even
@ though you' may not be able to donclusively
establish a bias. . .
. o - .
6. The same point made above about bias against
the client applies to bias in favor of a
> client. A,witness can lose objectivity be-
cause df partisanship dnd friendship as well
as becau¥e of mostility. - -

ERIC p o 21 " L.
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7. If the witness is reading from any
. papers during cross examination,
. politely ask the witness what he is :
. reading from and request that you be N
- shoyn a copy and, if needed, be given :
. a few-moments to read it over before -
. ’ . .you continue your cross'examination. ) N
If the witness is reading from a docu-
ment that was not sent to you before . 0 .
the hearing -{and you requested that they \\
. - send you all the records that they were v
going to rely upon at the hearing) then .
you should object. ) . - '

. 8. Very often the witness will be }eading from . ,;
i . @fficial agency records. These records
often refer to statements made by individuals
who work for the agency but who are not
present at the hearing. The agency repre-
sentative will try to- have these records N
ingroduced into evidehce. -It has already
been said’that you should bring out, through
’ b your questioning, the fact that the witness is ‘
not speaking from first hand knowledge in ' ‘
referring to those records of which he is.not
I o the author. In additién, you should complain A
. that the adthor# of the statements’ in the -
records should be present at the hearing as a
. matter of fairness so that you can confront ’
and cross-examine them. IXf you are not
allowed ‘to do this, then you should request
that such statements not'be ‘allowed to

become part o? the hearing proceeding. .

9. If during cross-examination, thc witness has «
o made -highly pcejudicial statements (e.g., -
. , "the client is a thief"), then you should ask
that the referee arder a decision in favor of »

2 ! " your clienc.on ‘the grounds of undue prejudice.
. Lo . - R
10. If during cross-examination, the witness
. rai$es points bhat surprise you (and if it
was hot due to sloppy preparation that you,
. were surprised), then you should ask the.
N referee to postpone the hearing to give you
. more time tg prepare the case of the client .
» to cover the matter that surprised you. . N
|
|

11, In goupt room proceedings, it is often the .
. rule.that you cannot raise new matter on . . .
cros: examination. You can only cross~examine :
, a witness within the scope of the testimony
Q .
ERIC ' .
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this witness gave on direct examination.
If for example the witness only testi- '
,fies about food stamp eligibility on k]
direct examinatios, the laWyer .:onducting
the cross éxamination cannot ask him
questions about an invasion of privacy
claim since this claim is outsade the S
scope 6f the direct examination. This ‘o,
techpical rule almost neygx applies to
administrative l:earings, although you
should be aware of it sipce counsel for
'the agency may. improperly” try to apply
!the technical rule aga'nst you while you
are cross exawining a witness. You do
not have to limit your ‘questioning on
cross examination to the scope of what
was brought out.by the other side on direct
examination. Normally, however, it is a
good practice not to raise new matter.on
cross examination unless you haverto. Use
direct examination to make all of your
major points and‘use cross examination as
a vehicle .to buttress the points yoy have . L
made on direct\ examination. )

]

_On gross examination you will he questioning
witnesses who are normally hostile to your

v ctient, although not necessarily. Do not °-
antagonize unnecessarily. Ydu may fing that
the witness on cross ekaminatioun is willing,
either consciously or ,not, to make‘statements
that arfe very favorgble to your client.

As a corollary to the wbove paint, don'ts be .
unduly aggressive or defensive. Make your case -
positively by direct examinaticn, and don't
rely exclusively on establishing your case
negatively by trying to show orn cross exami-
nation that the witnesses for 'the other side
. are fools. . . .
Don't help the other side by asking witnesses
questions on dtoss examination that you know
(or reasdonably anticipate) will produge
damaging statements. ‘ .

'

You don't have to conduct a &ross examination
of a witness if nothing he said on direct
examination is unciear to you and the referee,
or if you don't think phat you will be able
tc get the* witness to qontradict himself or say
anything that would discredit his position in

[3
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any way. In such a case, it would
be better to rely solely on what you
were able to establish on direct
examination. y

"16. Remain loose and flexible; anticipate
the unexpected. ~

. -

6./ Closing Statement .

At the end of all of the questioning and evidence presentation,
ask the hearing officer to let you sum up with your version of :
what happened. State what you think you proved, state what you
think the other side failed to prove. Specifically, state what -
‘result you seek for the client. If you think that- the hearing was
inconclusive because you were unfairly surprised by what the other .
side did or because the other side failed to bring .to the hearing
people who are sufficiéntly acquainted with the case, then:

a. ask for a decision for the client
because of these factors; or ¢

b. at the very least, "ask for an ad-

- - journment so that. the hearing can
resume after you have had a chance . ,
to study the matter that the other
side unfairly surprised you with,
or after the .other side brings to
the hearing individuals who should
be there. ' .

. 7.~ Preparing for an Appeal .
During the hearing the heating officers and the other side

may have done things that you disagree with. Make notes of all

of these items. Also make sure each time you disagree that you

state to the hearing officer "that "you want to state you, objection

for the. record." 1If a transcript is made of *the hearing, it will

be clear that you make an objection and what your objection was.

Your supexvisor may want to appeal the decision later on in court.

Whenever suc¢h appeals are taken, .the judges usuvally requiré that

objections and “complaints have been raised during the hearing

before they will even consider the objection or complaint on .

appeal in court. Ther@ is a ‘close relationship between what N

happens at the hearing and a possible subsequent court appeal.

To a very large extent, you are responsible for "making a recdord"

for the lawyer to use on. appeal. ° .

[y
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Lawyers who have litigated cases following adminstrative
hearings should acquaint you with the mechanics of court appeal
and with their version of what a good hearing record should
constitute. What kind of information would they like to see in
it? what kinds of damaging statements made by clients and witnessés
for clients would they like to see omitted or toned down? If
possible, you should be showr a copy of an old dppellate brief
which cites testimony taken at an administrative hearing so that
you can see the connection Letween the hearing and the court action.

In some administrative hearings, an advocate waives an
objection that he has to what takes place at the hearing unless he
specifically objects on the record. A waiver can mean that the
lawyer cannot raise the point on appeal in court. Whether such a
waiver rule applies is a question of local practice. Your trainer
must determine the answer to this question so that he can build it
into or out of the training program. If it does apply, then you
must be.familiar with the techniques of objecting for the record.

( 1

A more serious problem concerns the doctrine of exhausting
adminstrative remedies. With few exceptions, courts will not -
allow the client to appeal an issue in court unless the agency
involved in the issue has been given the opportunity to resolve
the issue within the agency's own hearing structure. For example,
at a welfare hearing a client @ight claim that she failed to
receive a check that was due hér and that her caseworker is '
harassing her with unauthorized home visits. At the hearing, if
the only issue discussed concerns the check, then the visitation
issue cannot be appealed in court since as to this issue the
client has not exhausted his administrative remedies. Another,
hearing may have to be brought on the visitation issue before it
can be raised in court. You must be aware of this problem as a
matter of issue control. .

&

|
Section D. Recording .

After the hearing, you shouid have a set of notes that will
cover the main points of the hearing. If a transcript of the
hearing was made and your office orders a copy, then there may be
no need for you to have taken extensive notes. Even if a trans- \
cript was made and ordered, however, you must still record what
happened in the client's file. Someone else in the office should be
able to go to the file and find your notes on the hearing. They
should be able to read the notes and quickly determine what issues
you raised at the hearing, what took place at the hearing and what
resiilted from the hearing.

. * o




——— R °
b

EVIDENCE FOR
PARALEGALS Co

. .

) _Since most administrative hearings employ informal procedures,
it might be argued that there is little need to teach the laws of

. evidence. ! There are at least two reasons,.however, why evidence
should be covered: PR .
o

-~
L] -

* . 1) knowing some of the laws of ,
evidence is often helpful and -
sometimes critical at hearings; o

+ -~

2) cases that have been the subject
of hearings sometimes find their
way into court where the laws
- of evidence are of paramount
importahce; for a paralegal to .
assist the lawyer in bringing .
such cases to court he must
understand some of the basic
rules of evidence.

How should evidence be taught? A number of options exist:

1) THe trainees could be issued a
hornbook on evidence (e.g..
McCormick's text); they could |
be assigned sections of it.in .
connection witH class lectures.

2) The trainer could write his own .
hornbook on evidence for para-z
legals {(as of the moment, no
such text exists).

. . 3) Develop ways in which to establish
the experiential foundations of
e the rules of evidence as an aid
in teaching the basic evidentiary
rules.

«  The third option is developed here. (In the best' of worlds,
the third option should be used in zonjunction with the second).
The basic topics tha% need to be iovered are as follows:

<
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- . 1) definition of evidence

-t _2) s distinction between evidence and proof
3) relevancy [
4) burden of "proof
§) statute of frauds
6) documentary evidence
7) hearsay and the exceptions
8) privileges-

e Y

4 . 9) admissability °
. - 10) exclusionary rules ” )
11) *prima facie case ‘

Subsequent squlons of this text will deal with the use of evidence
at administrative hearings.

There arecgood many technical words and phrases in the law of
evidence. Most of them, however, have common sense or reasonable-
ness foundations. They are not necessarily all alien to every-
day life. This connection should be developed.

Beginning on the following page there is a dialogue on evi-
dence which can either be distributed to all the trainees and dis-
cussed in class, or kept by the trainer and used as his frame of
reference’ in leading a class discussion on the experiential foun-
dation of some of the rules bf evidence.

The dialogue involves Tom and Sam arguing about what Sam's
son Bill did or did not do to tlie flower bed of Tom. Following
-certain statements by either Tom or Sam, there will be brackets
containing, in italics, positions taken by a mythical attorney in
a courtroom. The statements of the attorney'are meant to parallel
those of Tom or Sam, but in the jargon of rules of ev1dence.

The pedagogic hypothe51s of the d1alogue is that 1t will
‘ assist the trainer in.beginning the process of communicating
technical rules to the trainees.

~

»
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Dialogue on Evidence

[{A phone conversation betwee 4
Tom and Sam. The statqmen )

in italics are those of

attorney in the courtroom.

His statements translate the

conversation of Tom and Sam

into the jargon of the law

1 t . -
i SETTING

|

1

‘ of evidence.]

|

|

\

|

|
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Hello Sam, this is Tom. I want to talk to you about your
son, Bill. : '
{Your honor, we are ready with the
case of Thomas Adams v. William Smith.]

o

what's the problem?

[can you state a cause of aciion?]

Your son is up to no good. My beautiful roses are ruined.
That boy of yours has some explaining to do.

Why should he have to do any expalining? If‘yod think that
he's done anything wrong, then show it to me - you explain it.

{Your honor, the burden of proof te
on the plaintiff, Thomas Adams, and
not on the defendant, William Smith.
It i8 Mr. Adams who must estublish
that the defendant maliciousiy
destroyed the properiy in question.]

I had a tall this morning from Peter Riordon and he told me
that he saw your-son running in my yard.

Never mind Riordon. I'll speak to him myself. I want to hear
from you what you know and nbt what others have told zog.ﬁ}gﬁh?
4 v :.;I

(Objection, your honor. The' alleged ¥y
_statement by Mr. Riordon i3 Legraqy.
It is {nadmigaiblg. Mr. Riordon is
not in this court today and rhere-
fore he t8 not subject to confronta-
tion and cross-examination. If
counsel for the plaintiff wivhes to ,’
introduce into evidence statements

of Mr. Riordon, then he should be
called itn as & witness, Thig court
vould become a shambles if hearsay
evidence could be introduced left

and right. I move to strike the
reference to Mr. Riordon and request
that the court tnstruct the Jjury to
disregard what was gatd in reference
to Mr. Riordon.}

Well, right square in the middle of my roses, I found your
son's basketball. That's enough proof for me.

Aruitoxt provided by Eic:
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Sam: Nofisense! That doéén'c,prove a thing. You haven't got a -
leg to stand on.

- R . [Youn honor, we would submit that
: ) the plaintiff has not established
a prima facie case. He i8 wasting

. the court'e time. There isn't

: . even .enough evidence to.allow this
: case to go to the Jury. We
respectfully move for a directed
verdict for the defendant.

; Tom: Look, this all happened Yast Tuesday on the day of the
! ' parade. I was in the back.....

Sam: The parade yasn't on Tuerday. Xt was on Monday.

Tom: No it wasn't, damn it. It was on Tuesday. What do I have
to do, get a letter from all of the marchers to show you
when the parade was? Why should I have to take time trying
to prove when the parade took pXace? Any f£ool knows it was

Capvasg e n-Tugsday <

RN

- . = [Your honor, there should be no need
to take the time of the court trying to
establish the date of the parade. Such
an g¢vent is8 Z matzer of commzn knzwledge.
We request that the court take judicia
' notice that the date of the parade was

Tuesday. Plaintiff should not be re-

- . quired to spend time trying to prove an

: : obvious fact.) :

Sam: All right, all right. If it makes any difference, I'll
agree for the sake of argument that the parade was on
Tuesday. -

{Your honor, counsel for the defendant
will agree to stipulate that the parade
_was on Tuesday so that there will be’
“need to hear any evidence on_ the iséue. ]

Tom: Fine. On Tuesday, the day of the parade, I was in the back-
yard. I saw your son throwing stones at the marchers. He
had the devil in him that day and it was on the same day
that ny flowers were ruined.

Sam: What my son did or did not do at the parade has absolutely
nothing to do with your flowers.

o~
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[Your honor, I object to thie
. tegtimony. The events of th¢ parade .

are immaterial and irrelevant to the
primary iseue of thts case, ramely
the charge of malicious destruction
of property.} ’

Jfom: It does have to do with the flowers. Your son is a rough-
neck, period.

Sam: ‘stop trying to make my son out to be a monster!

{Your honor, we move for a mistrial..
The testimony thus far has been riddled
qith prejudictal statements.- Plaintiff
ig8 trying to prove hia case by charcter
asgassination. Tne minds of the Jury
have been prejudiced against the defen-
dant because of these statements,
Ingtead of proving his case by relevant
facte, the plaintiff has restored to .
immaterial, irrelevant and prejudidal

. allegations.]

Tom: Well, if you won't take my word, then maybe you'll take the
word of Reverend Alex who saw Bill the other day and Bill
told him that he was in my yard and damaged my flowers.

sam: Oh, is that what Reverend Alex told you? It really sur-
prises me that Reverend Alex would go around Ssaying things
like that. I'll want to see the Reverend myself before I
say anythipg more about his involvement in this.

' [Your honor, the testimony pertaining
- to the alleged statements of Reverend
Alex ig inadmissable onm two grounds.
First, it is hearsay. Second, whctever
B8ill may have told Reverend Alex is
. . privileged. The priest-penitent privi-
lege i3 as sacred as the attorhey-
client privilege and the 5Qctor-pgtégnt
Tvilege. Statements made by indi-
viduals to their clergymen, doctors and
lawyers are privileged. They cannot be
introduced into evi%enqe even
if the clergyman, doctor or lawyer tried
to introduce them. If this court or any
court allows such confidential statements
to be admitted into evtdence, then citi=-
zens will be dtscouraged from ever con-
fiding in clergymen, doctors or lawyers

]

[V
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t out of fear thnat such confidences may A
be admitted into evidence later on.}

Bill and asked him if he was in my flower bed and he ran
away. .

Sam: I don't care what your daughter says.

[objection on the ‘ground of heara&y,

your honor.)
Tom: If he was innocent, why did he run away?

[Your honor, although it may be hearsay,
there i8 a well know exception to the
hearsay rule. By running away, the
defendant was in effect declaring,or*
. admitting his own guilt. This wad a
: declaration againgt his own interest.
Such declaration are exceptions to
the hearsay rule. The testimony is
admigsible. ]

|
. § . (. -
’ ‘ 97g
Tom: Well, my daughter was visiting me at the time and she saw )

Sam: Hogwash! ~

[Your honor, the exception to. the
heargay rule does not apply to this,
case. If it 78 established that Bill
ran away from Mr. Adams' daughter, it

’ would not necessarily amount to any
. such declaration of guilt. Maybe he
. : running to catch a bus and never heard .
. his daughter at-all. The hearsay rule

does apply to thie situation and ve
move to strike the reference to the
statement of the plaintiff's daughter.]

Tom: Well, I guess there is no sense in talking to you. You'll be
getting a gardener's bill from me in the mail shortly for
$85.00. N

-’

[Your honor, we move for a judgment
for the plaintiff with actual

damages of 285.00 and punitive damages
of 8100.00 because of the defendant's
recklessness, plus court costs.)

Sam: Nonsense. You pay that gardener every year anyway. You're
~ not going to get me to pay bills that you have anyway.

" ERIC N o
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[We objeet to the plaintiff's attempt . -
to introduce this bill. This documen-
tary evidence ts inadmigssible. First, . i
"7t is hearsay since the gardener is not
in court to be confronted and crossg-
examined by the defendant. Secondly, no
Foundation has heen laid by plaintiff to
establish the relevance of the bill be-
fore introducing it into evidence. We
! have not been told when the gardener
provided his alleged services. We have
not heard any evidence that the person
writing the bill is a gardener at all.
In short, no foundation has been laid
. For the admigsion of this bill.] . ~—

i~

Tom: Well if that's the way you feel about it, I'll see you in
& court!

3

The dialogue on evidence can be used by the trainer to launch
extensively into the rules of evidence or simply as a vehicle to
touch on some of the major concepts of the substantive law of

. evidence. The text is either background material that substan-
tially stands on its own or it is the starting point for a much
fuller elaboration by the trainer on the points covered. Topics
such as hearsay could obviously be examined in great detail.
Other, evidentiary rules such as, the statute’ of frauds could also

. be added. If substantial time cannot be devoted to this topic,
then three or four hours ctould be spent on group discussions on
several of the major issues raised by the dialogue.

El{lC 133
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_ LABEEL QU -
The trainer should'adminster the Label ‘Quiz to each trainee., *
; He can either call out each statement and ask the class to label
, .it, or he can hand the Juiz out to each trainee for written S
answers, The purpose of the quiz is to get the trainees in the
frame of mind to analyze statements of witnesses. P
As to each statement by the w:.tness, answer two questions:
A) 1Is the witness talking fro_m first
hand (personal knowledge), second
.. hand knowledge, third hand? -
. B) Is the witness stating a fact, an
. e e ~opinion, a conclusion?
. ’ v
a 1) "I receive welfa: ." c b
A ’
2) "I told my caseworker to call me before she makes a home wisit."’
Y i \\\
R ‘
\ .
3) "My caseworker is rude." \\ L .
. \ P
4) "My caseworker called me a liar." \\ *
5) "The welfare regulations say that I am eligible.\" ‘
6) "My son told me that the caseworker reported me to“\!{xe super-
. visor." \ )
. AN
7) "I need welfare." ) g \
\ bt \ -\
8) "I can't pay my rent." i ., \ ) \.’
o . TR\
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. Y—‘ . . ) .” ‘ 975 -
9) "My mothér ?an't pay theé rent." R .
R i T
10). "I'm t?b sig} to join the job traihing program"
. » . ’ .
ll)/ 'i'l"hg;;: job does not suit me.” .

Ad

12) "My husband does not cofitribute to the support of my family."

N + -~
[N
= X

2

2 ’ )

13) "I-did report to the job employment agency."

L . ?
.

T

)

14) "I was told that no jobs weré available."

- v

¥

15) "You must give me seven days notice before you terminate me,"

2]

T

. 7 ;

"I am entitled to a Fair Hearing."
* .
« - * . 2
© N .
"Welfaye is a right ?nd not a privilege.” - M
L 1 N —_—

"She never called me like she said she would." .

-

"1 received a letter from the employment agency telling me
they lost my file."

Y

"She never explained it to me."

()

‘1:3:3 ." : v
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INTRODUCING AND OBJECTING TO
. " DOCUMENTARY EVIDENCE AT '
. ADMINISTRATIVE HEARINGS

. .
.

This section contains a series of ducuments that the trainees
gshould be asked to introduce, object to, or otherv&ae refer to at
an administrative hearing. Trhere are few, if any, absolute norms

von introducing or objecting to documentary evidence at hearings.
It would be appropriate, howaver, to list several generally
applicable.guidelines: .

.- "+ 1. Every paralegal must determine in .
T advance whethter the agency hearing
- in question utili%es any formal

hearing procedures. This is done
by checking with advocates who have
already conducted hearings before

- this agency,.reading any regulations [
of the agency on’'its hearing prg- .
*cedures, attendlnq a hearing of the

9

] . agency as an observer, etc.

! 2. At most hearings, the procedures .
are informal. No technical rules.
of evidence apply.

3. At hearlngs vhere the procedures
v~ ‘are informal the normal tests‘of
N whether an advocate will be able
to introduce items of evidence into
the progeeding are as follows:

a) The 'item must be relevant
to the issues of the
hearing. .

b) The advocate normally must .
. dgmonstrate the relevance
. of the item by laying a .

foundation for it before
trying to introduce it.

¢) An item is relevant if it ,
would reasonably assist a

! party to prove or disapprove
an issue at the hearing. ,

ARK 136 :
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. d) Reasonableness is largely
i a matter of logic and
. common sense. A

e) An advocate cannct introduce
'such quantities cf evidence
that would unduly burden the
conduct of the. hearing. -

; £) * Advocates will not be allowed’
. to be unduly repetitive in the
introduction of evidence.

g) When there is doubt.as to the
- relevancy of an item that an
advocate wishes tc introduce, it
is sometimes persiasive for the
+advocate to argue that he should
be' allowed to introduce thé item
as a matter of fairness.

h) +when there is doubt as ta the
relevancy of an item because a pro-
per foundation has not been laid
for it, it is sometimes persuasive
for the advocate to argue that the
item should be introduced now
although the full relevance of the
item will not be made clear. until
later in the proceeding after he
has introduced other evidence.

4., If the advocate is trying to object to the
introduction of documentary evidence by
the representative of the agency, the
following guideliens are applicable:

a) If the advocate has ‘never before

" seen the document that the other
side is trying to introduce, he
objects on the ground that the =
agency should bhave'sent him a
copy of this document in advancé
of the hearing.

b) 1If the agency representative is
referring to a document without
actually introducing it (i.e.,” .
by 'giving & copy of it to the
referee and to you), then you
object. You'argu: that the

~ -
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. ag.2ficy representative either
. incroduce it or stop-referring
’ s . . to it. *

L

L ¢) wWhanever the agency representa-
tive or his witness is reading from
" .a Jocument, you ask to see it be-
fore he continues reading and before
he tries to introduce it into evi-
. 5 deace so that you will be given a
-~ fair opportunity to object to its
* ~ introduction.
N T . s
R d) Even though the formal rules of
evidence may not apply, you can try .
to argue them if it is to your
- advantage. For example, you can
object to the use of hearsay .by the
o o agency representative:
. e) You can argue that items attempted
- to be introduced by the agency repre-
sentative are irrélevant or that no
foundation has been laid to estaplish
relevance., ,
. " f) Yoa*can argue that the agency's .
' reptesentative is being unduly re-
pecitive in the items introduced.

- .. g) You can-argue that the items heing

‘ incroduced by the agency's represen-
tacive are prejudicial because they
atcack the character of your client
anJd are irrelevant.

- With these guidelines as a background, the trainees should be asked
to introduce the documents presented on the fdllowing pages. The
setting is a welfare fair Hearing and for most of the documents,

- there should be a person playing the role of the referee who will
¢ decide on the admlssablllty of the item, an advocate for the
client who will be trylng to introduce an item or object to an
item keing introduced by the other side, and an agency representa-

. tive who will either be trying to introduce an item or object to
an item being introduced by the client's advocate. In brackets,
there will be instructions on the setting of the hearing.

b

QA rimext provided by ERic
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[Welfare Dept. wants to terminate aid .
because Mrs. Thomas has not been diligently
looking for a .job from 1/72-6/7:. Mrs.
Thomas wants-to argue that she has been
i1l and that she has been looking for work

“to the best of her ability. The advocate
for Mrs. Thomas wants to introduce the
documents on the following six pages.

The agency representative wants to intro-
duce the final two items. The cate of
the hearing is.10/1/72. The agency repre-
sentative is Mrs. Thomas's caseworker,
Dorothy Petrone.]

139
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Lincoln Business School
304 Terry Avenue -
Baltimore, Maryland 24109
392-121-0721

-

February 10, 1972

Mrs, T, Thomas
3210 4th Street .
Baltimore, Maryland 04109

Dear Mrs, Thomas: «

Thank you for your letter inquiring about our bookkeeping
courses. We do not have scholarship programs. The fee for
the six months is $450.00 and it cannot be waived.

' If we can help you any further, please let us know.

Singerely,

Mary Todd
Admissions Office




O
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Federal Trade Commision
One Federal Plaza
Washington, D, C. 20036

March 8, 1971

Mrs. Mary Thomas
3210 4th Street

Baltimore, Maryland 04109

Dear Mrs. Thomas:

- We do-not have a branch office in Baltimore.
are interested in a typing position, you will have
to our Washington, D. C. office to apply.

Sincerely,
Samuel Ppterson
Personnefl Director

-

111
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ABC Trucking Co.
. 407 9th Avenue J
Baltimore, Md. 24309 /

Mrs, Mary Thomas
3210 4th Street ’
Baltimore, Maryland 04109 :

Dear Mrs. Thomas:
. )

We regret to inform you that we must terminate your
employment as of February S5, 1972, If you recall when we
hired you on January 30, 197z we informed you that your
position was temporary due to bwdget uncertainties. It
was a pleasure having you with us in the claims division.

Sincerely,

w ’

Waul s )ine
\

Ralph Adoo
Division Chief

' 112
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ABC Trucking Compeany

YOU EARNED AND WE PAID - WE PAID OUY THESE AMQUNIS FOR YOU NET ranten
| “ntcutan | oveatimc TOTAL (|0 ™ vimeat | sttt nost. AMOUNT [ insine| NUMBER
-
ZZicX IR | 1273 bd &lalssiso] 3120 | | | Selslysdzrocarn —
. AR ite—coneret® 14739 tesn 0200 -~
EMPLOYEE'S STATEMENT OF EARNINGS AND DEDUCTIONS, RETAIN.

O
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Sampson Drug Stores
4110 South Ave.
Baltimore, Md. 24100

261-4032
. May 15, 1972

Mary Thomas
3210 4th Street . . )
Baltimore, Maryland 04109

Dear Mrs, Thomas:

W

Just a note to let you know that the precription you ¢
erdered is ready and can be picked up,at your_ convenience.
Regards,
.//’
Ed Madison
Manager

93
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M. M. Greenberg M., D.
701 Forsyth Street
Baltimore, Maryland‘ 2410.

421-4092
February 10, 1972

Mrs. Mary Thomas
..3210 4th Street
Baltimore, Maryland 04109

~ Dear Mrs. Thomas:

You have bills outstanding amounting to $142.17. This
1sothe third notice we have sent you. Kindly give this ~
matter your immediate attention.

Sincerely,
,i
M. M, Greenberg, M.D.

o - 145
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* Baltimore Welfare Dept.
312 Eust 7th Ave. .
. Baltimore, Md. 24308
Memo to: File
" Re: Mrs. Mary Thomas
: Case #324109-B
Unit 7
Caseworker: Dorothy Petrone
1/2/72; Called recipient to inform her of her
responsibility to obtain work. - -
1/30/72: Visited recipient; she had not bee
diligently seeking employment. F .
. 3/10/72: Told recipient to i1egister at Maryland
State Employment Agency. I have been
told by the Agency that she has not . ”
o _ done _so. ) { ~
3/15/72:” Recipient told me that she had he%daches; ’
did not seem serious. , .
Submitted by:
D. Patrone
5/1/72

v
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- Baltimore Welfare Dept. .
) 312 East 7th Ave.
Baltimore, Md. 24308 - ’

Mrs. John Thomas -
3210 4th Street
Baltimore, Md. 04109

5712/72

Dear Mrs. Thomas:
<

This is to inform you that we are contemplating the
termination of your welfare grant. for failure to diligently
seek employment. If you do not take appropriate steps to

secure employment within the immediate future we will have
no recourse but to process the termination.

Since cely .
~ iZth?ﬂQ

Dorothy Peétrone
Caseworker

“
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OBJECTIONS QUIZ .

. >
3

.

o .
A .

Instructions: Read each situation. In thé &pace provided, state
whether you would raise any objection, what’ the objection is and
¥

the reasons for your objection. g

-

]

» ¥
Abbreviations: "P" stands for the paralegal representing the
client at the hearing; "C" stands for the cliént; "W" stands for
the witness; "AR" stands foc the agency representative; "DE"
stands for direct examination; "CE" stands for.cross examination.

» -

]

$1. On DE, a W of the AR says, "The C is a liag." \

N

$2. On DE, a W of the AR reads from a piece of paper. The P is
not sure what the paper is. ©

On DE, a W of the AR says that he was told by another case-
worker that the C had a secret bank account.x: On CE of this
same W, what line of questions should the Pfgake?

~ -

o -~
PSS T N -
e IR

Before the hearing began, the P requested the agency to send
him all the documents that the agency intended:to rely on

at the hearing. The agency never did so. Doeg the pP>refer
to this at the beginning of the hearing? N :

»
,e
0

[y

Same as #4 above, except that when P mentions at the begin-
ning of the hearing that the records were never sent,. the
AR hands him qver 20 pages of records. :

. .

Same as {4 above, excépt, that when P mentions at thé
beginning of the hearing that the records were never:sent,
the AR responds by saying that the records are confidential.

“ .
On DE of a W of the P, the AR keeps interrupting with

questions of his own. .
N ?

-

. 3
while the AR Ais talking tb the referee, he uses some legal
language that the P does not understand. )

While the C is under DE hy the P, the C calls the AR and all
the employees of the agency "bastards." )

144




97x

A~

$10. While talking to the referee, the AR hands him a paper
which announces a new regulation of the agency.

~ -

$11. On CE of the C by the AR, the AR keeps trying to put words
into the C's mouth and won't let the C-speak for himself.

[

o . ® 1 ‘1‘ 0) )
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. 4 -Chapter Fourteen

Advocacy and Dealing With } ‘

', \ Professionals and Bureaucrats
Section A. The Problems Encountered ’ ¢

M One of the primary aspects of a paralegal's job 1is dealxng with
. professionals and administrators. This frequently is so in informal
and formal administrative advocacy. He will not always be relating

to line-staff personnel of administratiye agencies. He will not
always be calling the secretaries and clerks of the managers. Some
of the the upper echqion that he will be ccunfronting include:

1. Attorneys representlng theaother side' of
an office case

-

' 2. Leghl\Sérvice attorneys generally
g. Private attorneys generally

4. Attorneys that work‘for admxnxstratxve
agencxes\even though they niay not be
active on your case

§. Doctors that administer hosqitals

H 6. Accountants ' f

) 7. Public-school teachers
- 8. Diréctors of administ'rative|agencies
9. Assistant Directors of agercies

10. Unit supervisors at agencies, ete.
There are a number of situatidns which require a paralegg] to deal
with such indiV¥iduals. Ask the trainees to identify the times that
they have dealt withf them. What.were they trying to accomplish:

13

1. You are simply trying to get information
generally

2. You wanted information about a partxcular

"' client‘or incident. ) . i

3. You want to 'complain up the Chain of Commarid
(eupra chapter seven).

. 4. Ybu want to "pick their brain" as a way of
v . , helping you solve a problem or as a way of
! . helping you take Some "short cuts" to solving
Q ¢ a problen.
wiiﬁﬁn . : -1‘3\) .
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S, You are advocating on behalf of a client.

a .

6. ete.

Now ask the trainees to identify the problems that-they have
had in dealirgwith professionals .and administrators. Their re-
sponses might look something like the following: v

a. They are never‘in, or at least this
is what their secretary tells me.

b. They are always too busy to talk to me.

¢. They always try to get me to talk with
. their subordinates.

d. They always speak in jargon that I dgn't
understand. >

e. They always tell m€- "we're working on it"

f. They always tell me that they can't help
‘me until they finish some research project
and study the results.

. g. They always tell me that their hands are -
. tied because of some rule that is imposed
on them.

h. They always tell me what the-rule is and
that the effect of making an exception
in my case would destroy the entir~ office

- system.

i. ete.

After you have gotten the trainees to list as many problems
as they can (and you have suggested others to them) categorize
> the list of problems in some order e.g., in the order of the most
common to the least common problems; in the order of the most
frustrating to the least arnoying problem, ete. Be sure the list
of categories is plainly visible to everyone.

Section B. Strategies in Overcoming these Problems

What ways have the trainecs used to overcome thesg problems?
What appraorhes do they feel would be effective? Set G%

playing experiences that will assist the, trainee in focusing on
possible skills. Some of the technique bptions are as follows:

. ERIC Lo,
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a. I kept thE pressure onr until they finally
agreed to see me. .

* . « . b. T "feed their” ego" by letting.them know that
I know that théy have a superior education
and heavy responsibilities. Then I "hit them"
for what I want. . ' i
c. I insist that they break down their technical
, language so that I can understand it.

d. TIrjust refuse to believe tnat their hands are
tied by rules made by others. I know that
rules have to be interpretad and that they
have to do the interpreting.

< e. I suggest to them that it (s not appropriate
for them to-hide behind th:ir ivory tower of
research and rules. [ suggest to them that they
"come down'" and cunfront the public.

f. 1 explain to them that my case is unique and
that it's a matter of common-sense fairness
that an exception to the rules be made in my
case, . .

How do such responses fit into the basic advocacy checklist (see

inside page of back cover)?

Any one particular approach can become the subject for an
- extensive class discussion. Once such approach is the *‘exception*
technique. Frofessional people, by and large, have been trained
to individualize cases. Their approach is tu look at each indivi-
Jdual as a unique entity calling for a unique response. Bureau-
crats and administrators, on the other hand, tend to generalize.
They, tend to cluster cases into groupings. They focus on the
. similarities of cases rather than on their uumqueness. The
. pressures of their responsibilities provide un incentive to treat
evervone alike and to block out cascs that may call for an ex-
ception. Thev find a way to fit the exception into the general

5 Trule. : I

The breakdown is not this cxmple, however. Although bureau-
crats tend to generalize, they would be insulted if it was
suggested to them that they don't make room for exceptions. Bureau-
crats want to project the image of both worlds: they are adminis-
trators who accurately classify cases into large categorles and
thev are profe<<1onals who accurately make eaceptions when ex-
ceptions enist. The paralegal advocate can take advantage of this
tension. When making the pitch that ais case calls for an exception
in the face of the administrator's insistence on applving the
general rule, the paralegal can emphasice the bureaucrat's role as
rofessional and try to "nudge" him into opening his mind to see
he factors that make his case unique and call for an exception.
If this doesn't work and the burcaucr.t insists on applying the

ERIC R - '
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general rule, the paralegal can try to contact other people in the

. agency who are more "tuned incto" finding uniqueness in cases. He
can contact the career professional social worker, the research
unit, the attorneys in the agency, etc. who may be more receptive
to finding uniqueness. The paralegal may be able to build his
case within the agency and then go back to the bureaucrat. Or -
better still, the paralegal can try to contact other individuals
first, who will support his argument for an exception and then go

- to the bureaucrat with this ammunition.

The process can work in reverse as well. Suppose that the
agency is trying to make an exception out ot the client's ‘case, the
result of which is tha the client is not getting'a particular
service. Here the strategy of the paralegal is to focus on the .

l similarities of the client's case with other cases in order to fit
it into the general rule. The paralegal tries to communicate the
message to the bureaucrat that the latter is "overdoing™ the pro-
fessionalizing process of finding uniqueness.

¥
[N

. A .
Have the trainees apply these approaches in hypotheticals
such as the following: -

A. Extra food stamps gre given to welfare
recipients if the head of the household is
a parent raising children alone without the
other parent being present. A client wants
extra food :stamps bat is told she does not
, qualify because her husband lives with her.
Her husband is a cripple:.who can't work or
R . leave the house without special medical.equip-
ment. . :

B. Emergency food stamps are given to welfare
recipients who find themselves the victim

- of natural disasters (e.g., floods) and who
otherwise have no readily available means of
getting food. A client has been burnt out of -
her apartment. She applies for emergency food
stamps but is denied them because her sister
lives only ten miles away and the client should
: be asked to go to her for help first.

How would the trainees handle these situations? Do they see any
differences in them? 1In the first situation, is the client trying
to prove that her case should be seen as an exception to the

general rule? [In the jecond case, is the clien't going to argue that
her case is not an exception to the general rule? What techniques
should be used? What guidelines/checklists can the trainees draft
as a result of analyzing such situations?

Aruitoxt provided by Eic:
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2 The critical lesson that needs to be learned is that RULES
DON'T EXIST UNTIL THEY ARE INTERPRETED BY HUMAN BEINGS .IN

INDIVIDUAL SITUATIONS, AND THAT THERE IS OFTEN A GREAT DEAL OF

ROOM FOR ARGUING THAT THE RUIE SHOULD BE INTERPRETED IN YOUR FAVOR.
Administrative staff usually has great DISCRETION in interpreting
rules even though they don't want you to know this. The para-

legals must never take rules on their face value. The line staff
will probably insist that the rule is rigid and cannot be deviated
from. The paralegal must resist this. If it doesn't work at this level
he should go up the Chain of Command to make a pitch to the bureau-
crats/professionals that his case calls for special attention.

Pz

N
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CIVIL SERVANT PERSONALITY ZONES B

CSPZ .

- - <
.

Every contact that a paralegal has with a civil servant can
be charted according to the Civil Servaht's Personality Zones
(CSP2). The CSP2z is printed on the following page. Every trainee
should have a copy of this outline. The trainer may want to write
1t on a large chart which 1s plainly visible to all the trainees.

l

Q
, 155 .

~




V - / . 5
R
v v M T /’ - -
| a . ) . , -
| o CIVIL SERVANT mmwmozwbHem ZONES ’
~ . . CSB2z D .
!
1
] -
v ]
I3 .7 .
i
|
) ¥ SAFETY. D
. ZONE n
) “ i
. !
CONFUSION
ZQNE
‘ i
ﬁ »
vcmmpsm his Hlennsm his Limatations zozw _ Recognizing Recognizing Recognizing
Button ! as a Commur:i¢ation KRis Power His Sense His
Civil Servant ! as a of Loyalties
. ! as a

.

Civil Servant Fairness
A Civil Servan

N
e e

IC

Aruitoxt provided by Eic:

“
O

& E




O

EXPLANATION OF CS?Z. -

DANGER ZONE :
N .

Pushing His Button

Everyone has a "button" that can be "pushed." The effect of
pushing or pressing gsomeone's button is to antogonize or enrage
him. 'There are certain things that set some of us off. When you
have pushed someone beyond the brink, you have pressed his button.
We each have our own individual buttons. Some of us can't stand
being rushed; some hate to be talked down to; some are infuriated
at the suggestion that they don't know how to do their job, etc.

Ignoring His Limitations as é Civil Servant.

Y

Agencies usually ‘are enormously complex institutions. Every-
thing is streamlined and systematized, at least in theory. Certain
papers and forms are handled by certain people. Service is somet
times provided along an assembly line. The client moves from desk
to desk, window to window, civil servant to ‘civil servant. Each
civil servant has limited powers and he will tend to be irritated
if the boundary lines of his responsibility are not respected. o
Failing to respect them might even push his button. Suppose, for
example," that a caseworker is assigned to provide job counseling
service to welfare recipients. A paralegal who asks this case-
worker to help him qualify a client for welfare {the job of the
intake worker) could be operating within the danger zone. Another
example: a paralegal asks a caseworker to permit a client to
receive a certain service even though, according to the rules, the
caseworker's supervisor must make such a decision. '

CONFUSION ZOKE:

A paralegal in tﬁis zone is simply not communicating with the
civil servant. They are on different waive lengths. This may be .
the fault of the paralegal, the civil servant or both.
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SAFETY ZONE:

Recognizing His Power as a Civil Servant

y
\

\

Although a civil servant has limited power, he does have some
power. He would like to have this power acknowledged and respec-
ted.’ He would like to know that the paralegal feels that he is
important; that without him, the office would have to shut down.
This is not to say that the paralegal must be constantly flatter-
ing the civil servant. Such conduct could backfire and put the
paralegal into the danger zone. ‘

e
Recognizing His Sense of Fairness §
R :
- f \

Everybody wants to appear to be the generbus, fair judge. A
civil servant is no exception. He must make decisions since he is
often confronted with facts® that are somewhat out of the ordinary.
The paralegal who appeals to the civil servant's sense of fairness
in such situations is usually within the safety' zone.

.

Recognizing His Loyalities as a Civil Servant |

Simply because a civil servant works for an agency, it does
not necessarily mean that he subscribes to the party line of the
agency. He may have a number of loyalities within and without the
agency which may complement or conflict with each other. He may
have loyalties to the employee union of the agency, to the line
employees of his unit, to the supervisors, to legislators, to the
press, etc. He may adhere to a liberal or to a conservative phil-
osophy ©of what the agency is or should be. The paralegal who is
able to identify these loyalties and advocate for his contact with-
in the context of them is most assuredly within the safety zone.

ot
.
=
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Like the ESC discussed earlier (see page 44a supra) the CSPZ
1s a tool to assess role-playing.

whenever trainees engage in role-playing involving agency
employees during the training, they should refer to the CSPZ. As
the paralegal brings to:bear the techniques of informal advocacy,
he should assess himself and be assessed according to the zone or
zones that he is in or that he shifts into and out of. The ob-
jective is to develop in the trainee a facility to "gize-up" the
civil servant with whom he is dealing to the end that he will
develop thie maneuverability to shift from zone to zone of the.
civil servant's ego in order to achieve what he is after.

Care must be taken by the trainer to insure that the role-
players taking the part of the civil servants are creditable.
They must be schooled by the trainer, to reflect certain points of
view and to shift their exhibited characteristics naturally as the
role-playing sequence warrants. & -
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Chapter Fifteen

Advocacy and Legal Research:
Making a Start

. .
section \. The Office Law, Library

\t least two telling comments can be made about the relationship between para- | B
. leeals and law libraries in legal service offices: .

. ' t. \L-u\y paraleaals never go near the law library;

2. After being on the job for awhile, the para-
legal begins to see the law lxbrary as a
possible way for him to handle his cases -
better, and more importantly as a way for
him to gain more demanding assmnments
K from the office,
~he law librarv is a monster. The books are large, univiting, often out of
Jate and almost always out of order.~ The index to the individual books is
usuaily hopelessly inadequate. Tile law iibrary is a place where lawyers go, and
only they appear to be comfortable there. Ixcept on rare occasions, many
patalecals stay clear of the library.

In onc sense, this is as it should be. It would beia major catastrophe if
the paralepal felt paralyzed every time he had a probler’because he couldn't use
the law hibrary. [He vast bulk of what the paralegal will be doing does not
require hir to do legal research in the library. To do his job, he needs (1)
perserverence, (2) common sense and (3) training in substantive law of the
arcas he will be working in. i{le might lose his grasp on all three if he hecomes
clucd to the law library, BECAUSE. NORMALLY THE ANSWIRS ARE SIMPLY NOT TIERE. The
mare the paralegal hecomes dependent upon, the law library, the less effective
lie will probably become. llis inability to use the library may become a convenient
cxcuse for his not hustling with the faculties and facilities that are available
to hinm,

Vevertheless, the law library is there and it tends to take on a certain .
image for the paralegal. After the paralegal has conducted his 500th preliminary
Jlient interview, after he has drafted his 500th order to show cause to stay an
eviction for non-paynent of rent, he begins, quite naturally, to get tired. ¥o
e likes to ve caught in the drone of the routine. Whenever a paralegal gets a
case that is unusual, he refers it to his supervisor, as well he should. lHe
wonld like, however, to be able to do something on this unusual case before he
has to tum it over, or at least to do something further on it while the attorney
has it. Somctimes, the office will permit him to do so by taking the tink to
provide him with some extra training. ‘“ore often than not, however, the para-
leeal is simply sent back to his standard routine of cases after he has made the
referral to his supervisor. T0 many paralesals, the law library is seen as a
ticket out of this pattern. . ,
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i low then to strike a balance hetween,the da{lfger of stifling initiative and
‘conmon-sense because of an over-depeadence on the, library on the one hand,~and the

_quite valid urge to be able to use the library as g tool for increased cffecti-

veness and advancement on the other? . B

O \
.Section B, Doin‘g Legal "Résearch

The first point that must he male. to para\cgals is thit ihe law library’is °
not the only route to legal research. A p:x?légal is d<§‘ing legal research when
he asks another paralegal or a lawyer for answer to a particular legal pro-
blem that has come up in the course of his.work day. If the paralegal calls a
legal service lawyer from another office who is an expert-op a particular sub-
ject, the paralegal is again "doing" legal research, When tﬂ research is

o
-

- petformed in this way, two cardinal rules should be followed?
°1, The p?iralegal should .always write dowh the
- answer to his question(s) in the fom of a
cliecklist or guideline to-himself which will
. go into his manual.: Too often he simply gets
. : . the answer, applies it to the-casehe is
¢ working on and forgets it. The office
attornies must assist him in the formulation - -

o of these checklists, but they should not . - o
write them for the paralegals. When the paralegal
lcaves the attormey to apply the answer, R: should
he asked to sthmit a hrief writing to the attorney
on what he understood from the conversation and

4. this writing should be in the form of a checklist.

24

.2. ‘The paralegal should ask the attorney for a ntip" R
on-how he could use. the law library to bepin v
trying to find theianswer on his-owm. Maybe, this -
will only mean referring the paralegal to a three \
or four line statute or to a paragraph in a ) \
treatise. At the very least, the paralegal will AN
have been introduced to a volume in the library. :

It may take some time hefore he is comfortable l \\

."

_with using that volume, but at least a stdrt
has been made, not in the abstract.

: . . \
Very often an office secretary or a paralegal is asked to act as “law

librarian.” This usually means nothing more than clearing off the table at Spm -

and. keeping the loose-leaf volumes up to date with additions that regularly v

arrive in the mil, This Assignment can be a dead-cnd task Or a valtable in-

road to usifyt the library. The key is to come up with some way that the para-

legal can relate to what he is shelving or keeping up to date. Is it possible, .

for example, for tlie paralcgal to take 30 pinutes @ week and summarize his \

understanding of a particular page of newly arrived material for a law book? \

Will someone readswhat he has written and help him to write a better piece \

- -during the 30 minutes he will devote to the library next week? Will someone \

! in the office devise five sirple questions and direct the paralegal to a few \

- pages' of a volume where he should be able to find the answers? Will somcone v \
* in the office ask the paralegal to.read five pages of a library book and make a )

list of evéry word'that he doesn't imderstand? Will someone then, oyer‘the -

.\) i .

c - - T T ,
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next few wecks, either tell him the meaning of these wocrds and/or ‘tell him how to
©o about getting definitions of the words® Finally, will someone ask.the para-
lesal to go back to the five pages, re-read it and see {f it doesn't make more
sehse aftef having been through the definitions? In short,. won't someone take
just a little time to orient the paralegal to the law library? The orientation
st he veny gradual and supportive, No paralegal should simply be turgied loose
onto the lihrary. Tie soal always is: - .

¢

-
»

ORIENT THE PARALEGAL - TO THE LAW LIBRARY Y GIVING ..
HIM SHORT (not more than 30 minutes) ASSIVNMINTS | *
. WHIAT CAN BE BROUQIT TO A CONCLUSION, b

.. . ) . N
wioysly, no paralepal should be asked to write a brief wnless the office is 100%

sure that the paralegal can handle it. Likewise, the paralegal should not be

ashed to research issues that don't have any readily iduntifiable "answers', at \

i least not at the outset.

<
— ~ .uring the bes inning stages of oriecritacion, concenvrate on two items:
« N h o at
1. How to use an index. - |
" 2, llow to read a regulation,

M

Using the 'index is, of course, critical. Itcis also very difficult. There are

vene fow good tndices, particularly to sets of administrative regulations. This

is where the paralegal needs a great deal of help. How are indices organized?

wiat 'S 4 bad index? liow do you try tofind something under many headings ‘of the
L Clsame index? o

. \ . .

Start off the index work very simply. For example: | g i

"1, Ask the paralegal to go into the library, pick

any three hooks and write down the ‘page number's
where the index:can-be found in each.

N

2; Take one index and ask the paralegal to list .

- ) every heading and listing in the-index that !
- L appears to be repetitive. .. .

Take one .index, give the paralegal one general

topic and ask him to make a list of cvery item - '
in the index that might cover or at lcast deal

with that general topic. . \

Ul

A -
. . 4. Ask the paralegal to read five pages of any ]
.. law book and to take a stab at writing his . e
¢ owun index to cover ‘those -five pages,' After i . h
he has discussed it with you, ask him to re- v
. draft it in order to fYy to come up wath
. broader as well as narrower headings for 'the:
N . index. : -

" - F ° ! \ .

’ ' “
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. *"  .In helping the paralegal pnderstand or begin to understand agency re-
gulations (which will probably be most ‘relevant to his own work) explain to the
paralegal ,that most agency codes are orga{xizcd in a set pattern thusly:

. - 1. A regulation first states what autho'ri_ty the T ‘!P
: * - agericy has to write the regulatjon; | . o

"%, Some regulations will then describe the: structure
of the agency-(e.g , who is the director, who, is Lo
under civil s_erxig:c,' where the branch offices are, etc.); -

3. Regulatiofs ‘on the purpose of the.agency; - wl

4, Regulations on how a citizen applies for benefits °
of the agency; ) . N

» | 5. Regulations on who in the agency is responsiblé for
‘ . maintaining the service level;” Lo

6. - Regulations on how the agency. reduces or terminates

_ - the benefits; T .
. |! B ¢« 9 i
* 7.. Regulations on how the citizen can complain about
,_this reduction or termination both in the agency

' . . .Titself and in the courts. 4

-~

,This general framework ‘may. be i\elpful_ to the paralegal-in reading regulations’.&

The paralegal and his supervisor in have an “enjoyable” time with the
interpretation of regulations. Pick a sentence or phrase in‘any regulation that
~ would have two or more possible meanings.. ‘Point the possibilities out to the
paralggal. ‘Then pick a few more phrases or sentences and ask:the paralegal if
. he scesi "shades” of more than one meaning, It may be quitea revelation to the
©  paralegal to leam that the language 'of regulations is often sloppy. It*s not-,
air tight simply because it relates co "the law''. 1f someone takesathe time
. «to drill- the paralegal in the identification of ambiguities, it can go along ’
wayhtq«ard‘domsticathg the law libcary for him and mking it more accessible .
to him. < ) . : v .
The pace at which the paralegal can be oriented to using the law library
is dependent upon: ‘ \ . )
1. ' The paralegal's interest; . ) s
2. ‘The paralegal's ability; -
:‘:. The interest of the attormey in helping him;

. The ahility of the attorncy to be imaginative . -t o

: 1 . *-in coming up with “hardles" on using the %, 2 A
libtary: . : 1
. . 5. The time that hoth can devote to the exercises. - s

¢ A lot can heaccomplished with a few minutes each week if both paralegal and
lawyer work at' it,
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Chapter Sixteen C . -

. . Advocacy and Legal Wreiting
- : Lo Cot S :
The techhiques on writing skills outlined in this chapter do
not apply to all trainees. The chapter deals primarily witn those
trainees who have considerable difticulty putting their thoughts on e
-paper. It is submitted, however, that some of the guidelines out-
lined fn this chapter ai8¢ apply ‘to those of us who have at least .
" gome difficulty griting. - vl " .
ot ; . ‘o . . <
: : ] ’ . e e . r
. Section A. The ‘Fear of Writing ' . N

The quick answer to the protlem ¢of the paralegal trainee or
employee who does not write well is to fire‘nim'or to have avoided
vrecruiting him in_ the tirst place. This approach is eminently
short-sighted., Writing problems simply do not disappear in this way.

. 1f somecone has not been used to writing: he wfll generally'shy .
" away from it and, indeed, bé afraid of it. Putting something aown

N on paper is too final. You can't maneuver into and around what' yo .
. have written as well as you can if you say it orally. o
. ' some may say that what holds them back’ from writing , evqﬁ“ ‘;
. - X

writing of the most simple kind, e.g. letters, 1s bad\spelxing and
bad grammar. While there may be some truth to this, the problem
often goes much deeper. Our society places an inordinantly.high
premium on¢written'words. '"Put 'it in writing,"®1s the constant

. "demand as if to say that nothing exists unless it's in writing and
no one exists unles$ ne can write well, 'The educated person can v
write; the uneducated person cannot write. This mesSage is normally
devastating for the person who has not been accustomed to expressing
‘himﬁelf w1tb a, pencil and paper or with a typewriter. L.

1{~ any one ot us picks up a piece of paper belonging to somgone .
else with writing on it, and we find a major spelling or grammatical '
* error, our "natural' reshonse is to smite. We don't have to be A
L 'malicious to respond this way; it's simply something that everybody .

' does. The author of this "error" however, is not likely to take' :
much comfort from the fact that society_ as a whole makes fun of poor
grammar and spelling., To the writer himserf, it's normally an el
embarrassing put-down to know that he is being "smileq" at. He soon
o learns to avoid putting himself in the position of being singled out ;
’ in tHis way. 1In short, he soon learns to stop writing. . r

- . 1t is true that some paralegals who have difficulty writing £
have little or no difticulty talking, and thecefore appear to be able.

to function i a legal service office. A great deal of “talkirng"

needs to be done §n such an office: interviewing clients, calling .
social agencies, arguipg with ghetto merchants, ete. Paralegals ‘may .
be given assignments that PFamarily require them to be on“their feet .
or on the phone. In time, however, it becomes clear that this is

o \ . !
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not enough. Reports have to be w.itten, letters have to be sent
out, forms and pleadings nave to be prepared. The paralegal who
must stop in his tracks when it comes time to put something down
jon paper is in tr. >le, The writing aspects of his job simply will
not go away. If t'.e paralegaul does not eventually become comfort-
able with writing, he will become less satisfied with his job and
his supervisors will begin to have doubts about his utility to the
office. The issue.of writing must eventually be confronted,

4

Section B. Overcoming the Eear ot Writing

The worst approach. that a trainer or an office attorney can
take is to create tne imprussion that the entire job of the para-
legal is depéndent on writing well. This message does not have to
bé said in order to be communicated. If the first thing that a
trainer or otfice attorney asks the paralegal to do is to write |
something, then this message has begun to be conveyed. If the para-
legal is handed over a massive text or is assigned to use a huge
empty file, the message becomes clearer. Don’t start where the

_ paralegal is weak. Start where he is more comfortable. This may
mean giving him, at the outsc¢t, walking assignments {e.g.serving
papers, locating witnesses, .2te.) and talking assignments (e.g.
doing a preliminary interview, calling a caseworker to find out
answers to specific question:, ete. ) LET VHE PARALLULAL FEEL USE-
FUL WITHOUT HAVIMG TO WRIT:. Don't start off creating the image
of the paralegal's job in teims_of writing. PHASE INTO THE IWRITING
COMPONENT ,OF HI(S JOB GRADUALLY AND SuUPPORTIVELY.

~. As a corollary to the aliove approach, don't begin by suggesting
to the paralegal that he should’ take an evening course in adult
. Englisa, or in Spelling and grammar. Such a suggestion may be
enough to frighten him off permanently. In the best of all worlds,
the paralegal will veach this conclugion on niz om after he.has been on
the job for a while. Also, don't take the position that the only
way to overcome the reluctance to write is to attempt writing and
. to keep at it. VUnder this approach, the supervisor/trainer simply
piles writing assignments. onto the paralegal's desk on the theory
that if he keeps trying, he'.l evéntually get it right. This
_approach is. too abrupt. In principle, the theory sounds good, but
in fact it may intimidate even more.

st e — e O Y

What has been said about permaturely teaching the substantive
law ( supra chapter four, and throughout this text} also applies to
‘a premature preoccupation with writing. If the training starts too

.soon with the compléxities of substantive law, you run the risk of
inhibiting the paralegal's own imagination and common sense in the
field of advocacy generally. The same risk is created if the para-
legal is loaded down with writing assignments at the beginning of
nis training or employment, A PARALLGAL HAS SOMETHING VALUABLE TO
OFFER BEFORE HE LEARNS THL COMPLEXITIES OF SUBSTANTIVF LAw AND
BEFORE HE: DEVELOPS EFFECTIVE WRITING HABITS IN A LEGAL SERVICE |

A OFFICE. Once this stage 1s peached, tne paralegal should be able -
t6 phase into writing.

; Q 2 1
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. Everyone does some kind of writing sometime. (We write ngtes to
ourselves: we send letters to our friends, we compile shopping lists:
Start at this level. Begin at a level that tne trainee can be com-
fortable with. (If, of tourse, your paralegals are not intymidated
by writing, start them off with sophisticated writing assighments).
Don’t make a production out of the injitial writing assignments, e.g.
don't say ''draft me a memo." Avoid making tne paralegal self-"
conscious about the writing. Don't'ask him to begin writjng-on

_something he is not sure about. Start with something he knows welk

or does well, and ask him to write about it. The following are
some suggested approaches along .these lines: ) ’

1. Ask him to write a narfative résume. There may be no
need to have it cover his entire 1ife history. Simply
have him deal with one aspect of nis life, e.g{, his
prior employment. You may want to se how he structures
1t himself, or you may want to talk'about a particular
organization style betore he starts it.-

Whenever he submits something to you, don't/ send it back
to him witn three pages of comments or talk at him for '
an hour. Follow three simple steps:

(3%}
.

| . )
a. Ask hfim:to identify the stabgth of his own
" writing (don't let him dwell onjhis frust-
rations yet; deal with whatevey is positive
about it, e.gs, it's clear in one -section;
it’s/ legibie; he covered a lot/ of ground,
{ eto. e

b: Then ask him to describe his /frustrations
abdut -the piece; let him des¢ribe to you
whére he -thinks 1t is not effective; you

. suggést to him other possible weaknesses,
‘ but only after you have prodled” him to
Hdentify all the points that he can.

c. -Ask him how he would go abgut writing it '
éiﬁferently; suggest, other/approaches to
edrafting after he has fipished his own
analysis; have him re-drafit the piece along -
the lines of his own (and /your) suggestions.

3. Start with lists. Have_ him organijze what he is doing in

the formlof one or two-word-item lists. After he has conducted a
preliminary client interview, (or while he is conductipg it), have
him compile a list on some aspect of the yﬁterview. For example,
a list of personality traits that he observed in the client, or-
ganized in the orier of the most significant to the least signi~
ficant trait. Such a 1ist may Look like jthe following:

1. - Glient was confused ;

2. Client wanted a divorc

3. Client wa's shy

"4, Client was poorly dressed
§. Client cried .

J &
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Once such a list is presented to thé supervisor he can discuss it

with the paralegal. What does the paralegal thina sbout the list?

Is the fact that the client wanted a divorce a personality trait?

What.do you mean by "confuséd"? Can you be more specific? Gan there

‘be sub-topics under "confused?" How would the paralegal re-draft

the list on this interview? When the paralegal conducts another

interview with a different client, would he organize the list

differently? ' .-
« . ‘f !

How about a fact list organized chronologically? Ask the
paralegal to make a brief list of all of the facts that the client
described. More likely than not, the client will have told her
story in a .disorganized-fashion. By putting together a fact list,
arranged chronologically, the paralegal will have to do some
thinking. i ) ’ N

: How about a strategy iist of the approaches taken by the paré-
legal to get the information out of the client during the interview?
e.g., "I started with the friemdly approach'; "I was very direct."
‘ete. : oo

R

t

Give the paralegal an office file and have him make a list of
the kinds of docume?ts he finds in it.

. Whenever possible, have the lists (after they have been re-
drafted) go into the paralegal's manual (See chapter six, supra ).
Most Of the lists can be easily translated into checklists and
guidelines, e.g. "How to write down the facts from a client inter-
view," ete. . ‘

. Other possible lists: f .

=N .
a. the structure of the legal service office .
b. the structure of a welfare office
c. the structure of tHe office law library ~y
d. .finding witnesses . I oo -

e. ete. .
4, Haye the paralegal write a description of his job.

. 5. Drafting sample forms. After the paralegal has done some-

: thing a few times, ask him to make a preliminary draft of a form . B
that he or the office might want to use generally. —For-example, v
how about a form for the client to fill out while waiting to be
interviewed which cpvers some preliminaries and which can become
the starting point of the discussion when it is time for the
client to be intervifwed by the paralegal?

. ]

- ..

Section C, Strategies in Legal Writing.

Again, the basic adyocacy checklist becomes relevant. (See
inside page of rear cover). Which of these techniques are appli-
cable to legal writing? How can the list be changed and improved

y~~emming from the writing assignments below?
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a. Draft a fictitious letter 10 & ghetto 4 .
mérchant complaining about faulty merchandise;

b, Draft a fictitious letter -+n response to a
letter coming to the office from an agency S
| that says that the client is not eligible
for welfare.

¢c. Draft a fictitious letter requesting a fair
hearing. . .
. - b
d. On one day have the trainees write a
| fictitious letter to a social Security
office requesting more time to prepare for
a disability hearing. On the next day, have
the "trainees exchange these letters among
themselves and have each trainee draft a
response to this letter that denied the .
request. ’ )
f ) N .

- Paralegals often draft pleadings of ore form or another ‘whic
the attorneys later sign, notarize and send out, For example, the
paralegal may draft all of the prelimihary pleadings for an un- ;
contested divorce, or draft an order to show cause staying an
eviction. A number of training assignments can flow from such

.material: ° ) ) ‘ :

¥

t

3

\

a. Give everyone a fact situation involving

) adultery as the grounds for divorce. Have
everyone draft. a statement on this ‘ground-
that .will go into the divorce pleading.

b. Have them draft "excuses" of why the client [
failed to pay the rent. Thése "excuses"
then become part of an order to¥show cause
why the eviction for non-payment of rent
should not be ordered by the‘ldndlord-
tenant. court. £

! .
c. Have them identify the advocacy skills

that they used or failed to use in the

above examples. . -

. d. Have them re-draft the pleadings on the
basis of the discussions on the first draft.

’ N
e. Have them re-draft again, :

f.- Have them draw-up some checklis;/guidelgnes
o on drafting pleadings which will go into
’ their manuals, . I

“
v

. g. Have them go back to the origina% Summary
of* Advocacy Skills Checklist and”“beef"

it up in th. light of the writingassign- . \

: meats. . . .
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The segment of the training dealing with legal writing does
not have to be covered all at once. ' It would be more appropriate
to have the trainees work on the general principles at one timé and

hen come back to them .throughout the training whenever writing be-
domes relevant to the topic under discussion, . ‘
1]

!

A
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Chapteri Seventeen

. Advocates, Preventive Law aid .
¢ . Self-Advocacy AN

* - \

It has been persuasively argued that w: are in need of a
heavy dosage of preventive law. Legal services must do more to
help their clients aveid their legal problem; and to do more work
on them themselves when they do arise. : -

. Much of this text has been organized around the principle
that advocacy is something basic to us all. This reality is the. .
starting point of the advocacy training program for paralegals.
How then to take this concept one step further and to use it to Cal
train clients to be advocates for,themselven whenever possible?

This is not to argue that the legal service office needs to
try to close itself down by training the entire community to be thear
own lawyers. The concept of community légal education is not new.
It is designed to help the clients avoid legal problems and to
know what to do on their own whenever they confront a legal problem.
The paralegal staff, trained in the basic principles of advocacy,
can add another dimension to community legal education in a number
of ways. None of these approaches should be.attempted, however,
until the paralegal has been on the job for a considerable period
of time (e.g., eight to twelve months) and the office is sure that ’
the paralegals are able to handle themselves.

. 1. The paralegals can draft some community (.
- o bulletins or leaflets on specific topics ot the
law using everyday language, charts and perhaps
_ some picture-cartoous; ’ ! .

2. The paralegals can ‘speak to community groups !
about specific advocacy skills or about .
specific law topics;

3. The paralegals®can help ocher community
organizations run their training programs,
e.g., teach an advocacy course to community

' out-reach workers of a local CAP agency or

) . to a chapter of the National welfare Rights
Organization; 4 .

4. The paralegals can help organize community .

groups around certain legal issues, e.g., .
constmer fraud, anu teach this group to deal i :
- with their own prounlems in this area;

- 5. The paralegal can call into the legal service
office groups of five or six ot the office
' clients and provide them with some self-
advocacy skills. .

0 .~ ¥ith respect to the individual cmm
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i
- helping, there are a number of ways in wnich he can help the client’
to develop self-advocacy skills and assist himself on his own case:

1. - See that the client is involved in-her own
case. For example, ask him to pick up ‘a
form at an agency. he is having trouble with;
ask him to try to locate his brother who has
some information that you rieed. Don't do_
everything for the-client. When it is clear
that he can do certain things himself, let him
do so. ’ . .

2. While interviewing the client (Chapter nine,
suprd) , the paralegal should take every . .
opportunity to point put to.the client what .
should be done the next time the same situa-
- tion arises. Learner-focused training b
appkies here as well, The. paralegal should.
. not simply tell the client what she should do y
ey "next time." He should ask the client 'what ’
do you think you should have done this timeY
| | and "what do you think you should do next time"
if the same situation arises again. y
The paralega) need not, however, turn the. entire interview into a
~ training session for the.client. The training points should flow
.out of the conversation and should be very ‘brief.

There is no better way for a paralegal to learn something than’
to teach it particularly when the teuching has to be accomplished within the
s aontext of providing legal services. The paralegal's roles as helper and, |
. teacher need not be inconsistent. They can easily complement. each
other. It can be argued than part of the process of providing
legal services is to teach thg,clients to be self-advocates.

fhe client, of course, should always feel that the legal
: service office is available to him and that the paralegal 1s not
] . trying to get rid of him (a) by criticizing him for not handling
- his-own problem this time or (2) by suggesting to him that he
should not bring his problem in the next time. The goal is simply
to develop_as much self-sufficiency in' the client as possible:
" Nhat should he do, for example, when he can't reach the legal
service office or when a crisis arises on, the week-end when the office
is closed? The more guidelines the clierit has in handling his own '
problem, the better., He may be able to solve his problem on his
own, and when and if he comes to the legal service office he may be
better prepared to help the office assist him.

T . The 'following are the kinds of items that the paralegal can
assist the client in learning: /
T T 4. what to do whemw your check doesn't come; - - .

«
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b. what to do when you son; is aryested;




s -

c. how to Cover yourself with documentation |and

. . . ) record-keeping; ‘ |
d. how to ask the welfafe department for infor-
R mation;
s . e. what to do when the agency tells you you are
ineligible; ’ Y

£. what to do if agency persunnel is rudb to you;

.g.. what'to do when an agency official cgmé§ to
your home; ’ ‘

h. how to apply for publac huusiné;
. Whenever a client runs into situations such as these, he should
. know what to do on his own. This. ia not to say that he is to be .en-
couraged to bypags the legal service office whenever he comfronts these
. situations. It is simply to.argue that he should not feel paralyzed.
» He should be taught to take action in addition to coming to a
legal service office. The paralegals can be enlisted to help
) provide this teaching through vehicles such as those discussed in
e~ this chapter. ) X - :

0
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. . - Chabter Eighteen -

Advoéacy And The Paralegal's Owm Ageﬁcy

It may be tRat one ot the most important agencies berore which
the paralegals must be advocates is their own agency. This 45 not
to say that the paralegals must be renegades. The fact is that
a legal service office is like any busy agency that operates under
pressure; it's casy for staft members to get lost in_ the shuffle.
To overcome such problems, the Qaralegals must be Effective advo-~
cates. co .

he

g

There are a number of specific problems about which the para-
legals may have to be advocates:

T 1. the office as a whole or certain members
thereof, do not understand what the para-
v legals are there to do; '

2. they may be threatening to. other staff
members, e.g., to the clerical staff; .

3. they may be used as errand boys rather
than as paralegals; .

4. they may.not be adequately supéryised;

S. no one may be taking any interest in
training the paralegals;

6. no one may be helping the paralegals to develop
. their capacities to do more demanding work;

7. they may be poorly paid; T,
8. they m?y have no career ladder options;
9. tne future funding of tnreir jobs may be in doubt;

10. their office conditions may be pogr (e.g., no
office space or ready access to a telephone);

11. they may be receiviné contradictory instruc-
tions from their supervisors;

12. they may feel that the office is not hiring
N . enough minog}xies; .

13. they may feel that the office is providing
inadequate service to the community.
How ghould such probiems be dealt with? Should the trainer deal
with these problems during the training program or would this be
‘[: i(j premature? . : :
Wiiﬁﬁﬂ ' . 1-7:3 B .




117 .

- Ic may be that the best time to deal with them is when’'and
i if they arise. About two months after the basic advocacy course
has beep completed and the paralegals have been on the job, they
should bo brought back together again to deal with their own ' iy
.agency. hnich if any, of the above problems exist? How can they-
be resolved? By this time, the paralegals should be well on
their way to becoming expert advocates. How can they make the i
most effective case for change? Refer again to the Advocacy Skills
Chart (inside page of back cover). Does this chart apply to the
paralegal's.own agency? How can it be adapted to fit the need?

What is absolutely clear is that any of the above problems
should not be allowed to drag on. They should be confronted in a .
training context as soon as possible. Hopefully, these training °
sessions will not turn into bull or bitching sessions. As ad-
- vocates, the trainees should be keyed into strategies and plans of
action to effect change. : , . :

-

*
-
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Chapter Ninteen '

" Supervision and Training . i
. H
L0 ' A i .0

‘

-

Section A. .Supervision IS Training . ( o

. Without question, one of the most important éhallen es
of an in-house- training praogram is to get the whole house

involved in the training, particularly the attorneys. As

pointed out in chapter three, supra, the pre-planning phase.
of the training program had to involve the entire office
for two reasons: . ot X

1. To come up with a rational outline of the
needs of the office which would then be .
translated, to the extéent possible, into . .
new roles for paralegals, which would k
then be translated into & preliminary
training cuxriculum. . .

2. To prepare the entire office for the new
. roles of the paralegals.

- The latter necessity makes it all the more important to
involve the office attorneys in the actual training. The
paramount reality is that the paralegals who do not develop .
cldse working relationships with the officu attorneys will--- — -—
not survive very long. This is true for two reasons. Bad
relationships, more often than not, destroy the motivation

.0f the paralegal and more importantly, they stifle the par- ' .

alegal's-opportunity to learn and to grow on the job.

Attorneys éupervise paralegals. Supervi n is training.
Attorneys are trainers. A good supervisory eavironment is not.
a given; it must be created, developed and nutured. The factors
that stand in the way of its development are as follows: -

1. lawyers don't understand thé paralegals
: and vice versa;

2, lawyers don't .trust the pn;&}egals and -
vice versa; .

. . "
-

. 3. lawyers have no time; B !
t4,- the-saralegals are bogged down and locked RPN L
! into the routine and the mundane . . v
5. 1lawyers don't fully appreciate their: ' . .
responsibilities as supervisors afd there-
fore as.trainers Q; paralegals; ] . v
} -6, paralegals ﬂodzt fully apprééi(te their . .
o S responsibilities as supervisees and ‘there-

fore as trainses of “lawyers;.
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. 7. lawyers don't believe in the in{tial -
- htnagning‘program. .

This is all to say that the training 'of paralegals in
advocacy cannot be done in a vacuum. LAWYERS CANNOT EXPECT
THAT THE TRAINEES WILL COME OUT OF THE TRAINING PROGRAM '
FULLY TRAINED. There is no’such thing as a "fully trained,
paralegal.” What exists are paralegals who have been given
a foundation in basic advocacy ski}ls and who are in need of
every opportunity on the job to continue their education.

Every office attorney, therefore, must be involved in
the .training program of paralegals on two levels; (1) during
thr formal ttaining and (2) while the paralegals are receiv-
ing supervision-training on the job. . e
. f

Section B. Involvement of Office Attorneys in the Formal Training
. * ! o ,

The office attorneys .should be fully acquainted with the
methodology used in. teaching the basic advocacy course. If ‘
the methodology used has been learnér-focused training then
everyone in the office should understand this approach.

This is not-to say, of course, that everyone will agree with

such a philosophy of legal education. At the very least,

the trainer ,and.those who dissent from his approach should be

on the same.wave length as to what in fact is being attempted.
Those. that do disagree should be encouraged to voice their
criticisms. The trainer may find not only that he can tolerate
the points made by the critics, but'more significantI{, he
may find thdt the points are so valid that they must be con-
fronted in order to make the training program work. There

i

are a number of ways to achieve this mutual understanding:

1. the trainer can disucss his approach with
L each attorney individually;

vs

2. the trainer can discuss it at a stdff meetifg;
B o 1 oy .
- 3. the trainer can send a memo to all—of the .
attorneys on his training format; :

.4, attorneys can be asked to sit in on some

D of the training sessions;, .

Lo " a5, . attorneys can be asked to participate in
S some of the role-playing; . i

. 6, the office director can—asSign one, two
or three attorneys to evaluate the training
- program and to make periodic reports to him |
; Which should .be shared with the trainer;
7. in addition to having.some or all of the
) trainers design and teach the substantive
law components of the training, they should

be encouraged to help structure and teach

\ -E]QJ!:‘ . “' some of the basic ddvocacy courses;

. i 170
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the attorneys can be asked to supervise . .
the trainees on assignments while they e
are still in training (e.g., the ‘trainees -
submit some of their outlines/checklists
to attorneys who will listen to ‘'the °
trainee explain them and who 'will react

., to them; the attorneys can devise field
investigation assignments for the trainees
and assist them in carrying out these
assignments); .

The attorneys, jor small groups of them, can
be asted to take the role of the ,trainees
in a classroom setting-and listen to and
respond to attempts by the trainees to
train the attorneys in some aspect of the
basic advocacy course.

i . ' \
Section C. 1Involvement of the Attorneys in Training-.on the Job/

The critical test comes when the trainees have been
“"graduated" from. the formal training program &nd are on the
payroll. The- effectiveness of attorneys as trainers at
this time will be ‘dependent upon the extent to which they
have been convinced of the following:

FOR AN OFFICE ATTORNEY TO BE A GOOD

TRAINER ON THE JOB, IT DOES NOT NE-

CESSARILY 'MEAN THAT HE WILL HAVE

TO DEVOTE SO MUCH EXTRA TIME TO THIS
TASK THAT HE WILL HAVE TO TAKE SIG-

NIFICANT TIME AWAY FROM HIS PRIMARY

RESPONSIBILITIES.

’

1f the attorney is not convinced'of this, he will not
be, ‘e cannot be, an effective trainer. There are a number
of guidelines for an attorney to follow in order for him to
be a good trainer without being burdened by his training
function. 2

Never start talking to a paralegal in thé
abstract;

Néver.give a résponsibility to a paralegal
without structuring feedback. If, for ex-

.

ample, the attorney spends ten minutes
describing a certain” point, after he is
tinished, he should ask’ the paralegal to
write down what he has understood from
the conversation, preferably in the
form of a checklist that the paralegal
* might be able to put in his manual.
‘ *  The attorney should,not have.to wait
EE until the paralegal carries out or fails

PR A v vex: provided by ERIC
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. to carry out the responsibility given
* * to him in order to determine whether

the ten minutes were productive,’

. 3. Teach the paralegal to "peek' over your
’ shoulder and, whenever, possible, en- o
- courage him to do so. Again, . however,
get some feedback. 1f you let a paralegal
watch you interview a client, or read one ,
of your files or listen to your conversa-
. tion with a welfare caseworker, ask the
. paralegal to take notes and to quickly
put down on paper what he has seen,

heard or read in some organized form *
) that you ask for. The attorney has to
" teach the paralegal the discipline of ¢

organizing his thoughts and his obser- ’

vational powers. One way to work on this

is to hdve the paralegal watch you perfarm

v and to write down what he has been N

. watching. .

1. When the“attorney can develop a relation-
ship of trust with t he paralegal, he can }
“peek" over the shoulder of the paralegal
a§ the paralegal works .and write down, ,
briefly, what he has observed in the
form of a guideline/checklist for the
paralegal.

5. Never taik jargon to the paralegal before

the nffice attorney has made sure that the
| paralegal understands the common sense
foundation of the jargon.

6. Be constantly supportive of what the
- paralegal does ''right.”

=, Be aware of when the paralegal is get- .
ting into a "rut" with routine tasks
that do not challenge his abilities.

. " .
8. rhe office attorney can devise two oOr
three questions that relate to a ’
o particular:

. affice file -
., Statute

. regulation
y etc. - -

c.Ooe

.

and have the paralesal answer these questions

on his own to uve later submitted in writing .
in checklist or guideline form to the attor-

ney. The writing.can be very informal - a °¢

[]{j}:( series of handwritten notes will do.




I 9. The office can help the paralegal build
a legal dictionary. He can give the para-
legal one word a week (e,g, "civil" /
"jurisdiction,” "pleading." etc.) and . / ’ t
ask the paralegal to come up with a
detinitxon by the end of the week. .
The paralegaz can be encouraged to ask .
cther attorneys about: the meaning -f. c
the "word of the week;" he can be direc-
- ted to some Zeadings or case files that
deal with the word, ete. ‘The attorney
should assure himself that the para- ’
"legal is able to understand the word ]
in his own language style. The Ppara- i
legal can be asked, in addition to )
coming up with an understandable defin- \ -
\
|
|

ition, to use tha word in three sentences
that demonstrate a 'correct” use of the
| word in a legal context. \

I How much time will such exercises take?’ It depends ubon

the working relationship between paralegal and lawyer. Ifi

i they hardly ever see or interact with each other then all Qf
. tue time that they spend together will be forced and bnrden-

l some. If they have developed a mutual trust and respect, on
the other hand, then the/learning experiences will tend to |
flow naturally out of job recponsivilities that they both |
undertake either jointly or ptrtially together. When this\
happens. 2ny extra time that is needed for special training
assignmnnts does not become an intrusion to either. ‘

. 1t would be extremely dangerous for the parialegal to
vn=k with only one attorney in this way. .  Although the |
paralesal may’ b‘.?assigned" to work primarily with one attor-

. ney, the paralegal should develop interaction of the kind '

i Becrived in this .chapter with all of the office attorneys, |

‘Ihe office is infested with learning cpportunities
B the" will never be capitalized upon unless the office
xtturneys structure the opportunities for the paralegals.
o will not be ouffzctent, for most paralegals, simply to
t.r-w them into the water o learn on, their own under the
grezsure of tmmediate reaponatbtl;ttea Even if this works :
for some paralegals, what will be created will be independent
operators. The awgorneys woh® t know what the paralegals
nre doing. The paralegels won't have the benefit of learn-
sty f-om the myriad of approaches to problem solving thre
an office of attorneys represents and can share. The smue '
is trve of the potential of paralegals to train lawyers.
N VB resstaa sy
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Chapter Twenty

Teaching The Substaztibe Law
Al

- . \

\

Section A. Options \
\\
o After the basic advocacy course, |the trainees should pe ready

to delve into the substantive law. lhere are three basic ways to
. teach substantive law: \
I. Overview: Take an entire area' of the law
(welfare taw, consumer law, landlord tenant
law, etc.) and cover{each individual area
- from beginning to end.

I1. case Analysis: Take a individua\l case, client
‘or situation (e.g.,aj individual client wants
to apply for welfare)) and deal with the rami-
fications ot that case, client or situation
trom the perspect1ma of the interrelating
substantive law topics. {e.qg., elkg10111ty rulés
for welfare, welfar% for rent which gets you
into rent control elfare for hodsehold
turnisnings which géts you ‘into consumer con-
' tracts etc). \
. 111, Systems: Break down [an area of the lgw in your
office ( e.g., divorce law) and translate it in
N terms of flowchdrt,, forms, checx11qts and »
* . systems. Teath components of .the process and
the substantive law governing those Components
to the paralegmls/who will work with.other
paralegals and with lawyers on the entire
’stream11ned" process. ] !
|
. Section B. Overview '

1
-

The "easiest” approach is to’ prOV1de an overview. Take an
area of the law and cdver it trom "A" to "Z". If you adopt this
traditional approach, do so within the context of the basic ad-
vocacy course, The paralegals have already been acclimdated to
advocacy. They may even know a good deal about the substantive
law. Build upon thig. The trainees, for example, may have already
~dealt with applying for welfare apd challenging a welfare decision
in an adninistrative hearing. They now need to know what is meant

. "by welFare 'law.” 1Is welfare a legal right or a privilege? what
« are the welfare laws in your jurisdiction? The trainees should
know how to go about finding out  on their cum what benef1ts an
agency provides because this is part of any advocate's basic

package of skills. What kinds of answers should they £1nd” when
'“"y go hunting? What Xind ot technical rules should they know
[: l(:ut° ¥hat jargon is used in ¢hls field? | ¢

== gy
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The tra1nee< should have a barrage of quest1ons for the
traxner(s) of substantive law. If the questions are not forth-
coming, then the trainer should find out if he is.'talking over
their head., He should know what their strengths are, He should
net talk " at” them. He should give them hypotheticals and get
their responses before he delves into "the law.” He should
searich out .common sense foundations for the law he is teachxng .
before presentlng it in its most téchnical forn.n

; After the fxrst hour, he should stop and see what is ~eing .
dbsorbed and what is being missed. What kinds of notes .re they *
taking? IS HIS PRESENTATION SUCH THAT THE TRAINEES CAN RANSLATE
IT TNTO GUIDELINES AND CHECKLISTS, AND IF SO, IS HE MAKI... SURE
THAT THEY ARE ORGA\I ING TH JR NOTEG IN THIS FORM’ K %

The presentat1on on the substantlve law shduld not be organized
aldhg the follow1ng\11nes .

.
[l

A, H1stor1ca] Background
. B, Legal terminology
. : C. Programs avaxlabyg
i D. Who is eligible; -} . :
E. The Right to Sérvice °

. F. The Right to.a Hear1ng *
-Q‘ . . G’a etC. i

This is too abstract. Rather, the outlxne of his presentatxon should
look soneth1ng 11ke the’ followxng e P

Applyxng For ' Welfare:

. How to Understand the Categor:es,'
. How to cite the law: to the agency; .
When you can demand certain documentation:
How to fill out an /F28B form; .
Terms that you should know; where you will run.
.into.them and what to do wﬁen you see or
. . hear them; - S
. 6. When you can’ ask for an agency rev:ew of the
o -t decision on e11&1b111ty, -
7. "How many days yéu have to file for a revxew
' and how to ask.for an extension ‘for the
) deadline; .
‘8. _etc.

L XA

* e .

’

The outline can then proceed to the Yawx of ma1nta1n1ng proper serV1ce

1evels and the law of term1n§t1on and how such matters can eventu-

ally find their way into the ‘courts. The entire approach is prag.

.matic in a "how-to-do-it" sense. The goal is for the trainees to
come .away with a series of checklists and gufdance charts for their,

..manuals. Whehever possible, abstract concepts of the law should

. be translated into manual form. i .

. { . *
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R Sect1on .C. - Cise Analysis

~

The standard complalnt aga1nst the overview me thod “of
. . hing the substantive law is that it breaks up_an experience
unnaturall» Tt-is often the case that any one client of the »
f . office will be given leg1l sérvices on more than one problem,
When the client .walks in the or and starts talking, a large
.variety of problems often beé%g to come out. .The danger of the
, overviaw method of teaching individual substantive law topics is
that the paralegal will not be able to catch this variety of
topics. ihen the paralegals sees "“elfare " for example, he may
hlock everything else out. He wo't be able to interrelate the
. substantive law areas in one partlcular client story because of
the isolated way in which the overview method taught him the sub-
stantive_law. . "

- 9

P

. The case analysis method is designed to try @o overcome this

f . . problem. Suppcse that there are five substantive law toplcs .

. (A to I') that the office wants to give the paralegals training in.
Fach of the five topics, has 150 sub-topics or units that nced to
he covered. Inﬁte1d of covering the 150 units from beginning to
end in each topic'(agrand total of. 750 units: 5 x 150), the case
3na1\<19 method would develop a series ofshypotheticals (or real,

| __or semi-real) fact situations that would call for some training in, ,
T for example, 20 units of "A", 25 units of ''B", 20 units "C" etc. :
Fach new fact situation would call for re- tralnlng in some of the

wilits covered in prior hypotheticals and would call for new

training in units that were not covered in the prior hypotheticals.

When it is over, all 750 units of the five sdbstant1ve law top1cs

will h1ve been covered . :

For example, suppose that the five substantive law topic are

.. welfare law (A\), consumer law (B), landlord tenant law (C), .

-- - divorre law (D), and adoption law (E). The- sub*topics or units
under each of these five topics would be items such as "how to

“apply,” "filiing out the complaint,'" "serving the papers,”
”<pec11l forms," ete! Some of the units will be the same under
all five (e.s., service, investigationete. ) byt most of the units
for cach of the five topi¢s will be different since the sub- -
stantive }1h provisions of each of the five topncs are ba91cally
differeny. .

FIRST HYPOTHITICAL: lnvo]vos a fact situation that raises problems
under R and C. In order to. ticat these topics under these facts,
suppose that the trainer needs to provide training in 22 un1ts of

NED——

B and ” units ot C. He does so, _— e [

. . M ’ . :
SICOND HYPOTHETICAL: [Involves a'new fact situation that raises i
rroblems in B, D and F. To trcat these topics, the trainer may . .

need to cover 13 units of D apd 28 units of E. To get at the
R topic, the trainer nceds to recover 16 of the 2! units that were
originally treated in the first hypthetical and then cover 12 new .
+ units of B. lience by the end.of the second hypothetical, the
Q@ rainer has covercd 34 units of B (2:+#12)¢ Subsequent hypothet-
[: l(:.als will continue to build on this until all of the units are
; wered., - 1 X0 . ® v .
e . . ; ] o . .
] - .

‘f




Aruitoxt provided by Eic:

‘the trainee will become confused. While trying to get the benefit.

b,

- ' -
.

. - . ) ;
The danger, of course, with the case analysis.method is that

4

from the .case analysis method ( i.e.,seeing the interrelatedness of

" substantive law topics), the trainee will lose the' benefit ot the,

overview method (Z.e., seeing the entirety of individual substan-
tive law topics). There are two answers to this valid objection:

(A) If the training in éhe case analysié method 1is
done well, there will be minimal confusjion.
If the fdct situations are carefully con-=
structed, coherence will not be lost. If the
trainer goes back over the Gnits cdvered in .
prior hypotheticals to insure that everyone ) i
is with him before treating the new units on
.the hypothetical currently under eXamination,
the progress will be plainly, visible.

_(B) 1It's worth trying the case analysié method even Cﬁ

if some confusion does result. The value of

the case analysis metnod is so strong, that it's

worth taking the risks that 1t entails. The

trainer should not expect that he will cover

-everything. It's approptiate for him to” leave

some units unclear until the paralegal gets on.

the job when he will be better able to fit the

. pieces together. : $e < i

To, be sure, thé camzanauwiemethgd'hay take more time and thought
than the overview method. Tt is urged) however, that it be .
attempted. Once someone does an-effective curricula design, it v
will always be available for re-use in” later training programs.

Section D. Systems

Under the systems approach to teaching substantive law topics,
the emphasis is on the development of flow-charts, checklists and
forms. Divorce law, for example, is "stream-lined" into a series
of tasks that may involve more than one paralegal and more than
one attorney on any given case. Elaborate checklists and manuals
are available to everyone along the lime. Teaching divorce law,
therefore, is téaching how the patalegal tits into the system of .
delivering legal services on divorce cases. T

Considerable work neéds to be done to develop the system before
it is taught. The system starts with the client, coming in the door.
A form is filled out by a-paralegal giving certain information. AN
The system has some way of crosschecking the validity of the infor-
mation on the torm. For example, it 1s reviewed.briefly by another
paralegal or by an-attorney. Then the next step in the systeh
takes place. If it is document gathering, then there.,is a desig-
nated way of going about®this. Certain files exist where the docu-
ments are to be kept and récorded. Someone in the office has the

. .

- responsibility to periodically review the document file. The LI

system proceeds throughout the steps involved in this manner until .
the case is concluded.. ., o 183
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The systems method is designed to overcome the problem of oné
person working on ene case entirely with no one else in the office
knowing the current status of the case or knowing if what has been
done in the case thus far has beeh.done properly. Without a °
systems approach, cases.became buried in thé maze and no one is

awife of what is happening until a crisis arises.

° . . . .
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Chapter\gwenty—One

. +
P ’ The S.ow Learner - -

o . '

If you-look at a group of ten'trainees, you often will

six will be average to fair and two will be poor. "How do.you

" find the following rough breakdowngi two will be excellent,

deal with the mid@le and bottom of

Qz spéctrum?
Some of the issues in this chapt xr mﬁy abpear to be unre-

. lated to the process of training. These issues must be con-

fronted, however, before the training program is over, in ,
fairness to the trainees involved and the entire office. -
Furthermore, it is submitted that all of these issues ave
within the domain of the trainer. He cannot\assume that the
recruiters have brought him trainees who ‘are 211 ready,
willing dand able to fit into his training scheme Part of

.the trainer’'s respbnsibility S to develop or ingpire readi-
.ness,- willingness and ability. He cannot, of course, be

-—which means that he must s

expected to perform miracles. He can, however, be required
to assess.the progress of each trainee from a numbeg of
perspectives. He must be guhed into the total picture,
L metimes“look beyond the four wnlls

of the classrobm.

First of all, the trainer needs to try to define wha
the problem of the slowvlearner is, and indeed, whether a »
pLoblem exists at all. i

Does . the traznee really want to. be theve? )

Has this trdinee been JAmproperly recruited? Is it 1less:
question of a lack of ability than of a lack of interest in
(a) the. training program or (b) being a paralegal? At ‘some
point, it is appropriate to put“this question to the trainee.
He will appreciate honesty with tact. :Point out to the
trainee the signs that everything is not going as it s}rould.
Cut through the rationlization and "bull" and ask the trainee:
is this something you want to do do you really want-to be
here? .

~
t

Are there unavozdabze outside zrterferencea° )
If a trainee is a mother with six kids, who is raising
them on her own, its very likely that this trainee may have

.trouble getting to.the training sedssion at 9AM everyday and

that she .may not be able to find time to do any "homework."
How much accommodition can you make? Clearly, you do not
want to by-pass alpotentially excellent paralegal if it can
be avoided. It’ may be that the dutside situation is so im-
possible that terminatiOn is.the only alternative. There

are several tests Fhat you ceﬁ'apply to determine whether a

.o\, . 185 )
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less drastic alternative should be explored:
. Has this trainee dempnstrated ability.or
are you still unsure?
Do you rensonnbly suspect that this trninee
is using the outside problems as an excuse?

Does this trainee.need all of the training
that you have mapped out?

Ask.this trainee to make a list of the times
during-the week when she is available for
training and determine whether any special
tutoring .is possible during these times.

Are the outside problems permanent, or is

it reasonable to expect that they will be

solved or ameliorated in the not- too-distant
" future? . i - |

Can you develop any Self-study materidls
for. this trainee to use on her;own?

Does Lhe'traznee need some preltmznarzee that your tratnzng
program can't provide? .
If the trainee has trouble understanding or speaking

English, the training program may be beyond her unless you
can make a language class available as.well. Does your ,
training program require any degree of proficiency in read-
ihg and writing? Doés the training program have the capacity
to train people in these skills? If not, then: trainees who
do not come to the program already equipped to perform at

. the level of proficiency required are obviously wasting their

’ time

15 the trainer ”threatenzna" the tratnee? -

Without knowing or intending it, the trainer ﬂay be
"threatening" the trainee, not in the sense of violence,
. but in the semse of approach, manner and Style. If the
trainer-is-overpowering, he may be establishing lings of-~
communication only with equally overpowering,trainees
It the trainer is not faithful to the.phil6sophy of
learner-focused training, he rnns*tﬁa‘risk of leaving no
room in which the trainee—cin feel comfortable. The
trainer might be sen&ing out subtle messages that he "likes™
articulate—trainees and doesn't, "l1ike" inarticulate one8.
_There “1s no better way to turn off.a_large segment of the |
class. The trainer must be versatile in more than one
level o6f communication. He must be able to listen. He
must be able.to determine how different people get started.
Ohe student may,want to be left alone for a period of time

I . . -~
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during which he w111 assess what is happening. Another will
feel léft out if he is not recognized very early. Some are
frightened to volunteer until they are sure that they won't
be crushed by fellow trainees.or by the trainer. Some need
to talk and work in conjunction with certain types of fellow\
trainees. If the trainer is not tuned into such realities.
he may be very "threatening" indeed.

. The ‘key to dealing with the problem trainee is to take
the time to find his own particular strong points and to.
build on them: -

oo w‘:w-‘ ,7\-\..7_,,;.

What do they like to talk about?

What are some of théir past experiences
that' they are proud of° .

In what setting qrekthey comfortable?

¥ :
Locate such areas and use them as-a starting point.

Maké a special effort to try different approaches:

1. Individual tutoring by the-trainer;

3. Individual tutoring by a fellqg/t;&tﬁégf/’
who is more ‘advanced a Eg,who*has a facil—
ity in dealing with-pedple;

Ask the problem trainee to prepare a topic
to teach the rest of the class (e.g., after
you have covered a topic in class, tell the
trainee that you would like him to teach

- the same topi¢ durihg’ part of the next
day); be sure that you and the -dther trainees
are very suppor*ive' .

Ask this’ trainee to take a different seat
in the classroom if this might help “to
provide a change in perspective;

Involve this trainee in role-playing exper-
1hn¢es‘that he can be comfortable with,

.
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Chapter Twenty-fwo .

Evaluation of the Training Program

) The evaluation sﬂou;d be multi:-leveled. There should be ,
evaluations made by:

.- .

; 1. the trainer(s) .
2. the trainees )
3. the office director - o
4., the office attorneys -

.
Ll

- The evaluation of thte training program should be des1gncd TO FEED
BACK INFORMATION TO- THE PROGRAM SO THAT THE REMAINDER OF THIS
TRAINING CYCLE AND THE NEXT PRAINING PROGRAM WILL BE A BETTER ONE.

o

. The evaluation should be structured along the lines of the
followxng questions: . e e .

1. What were my original conceptions of the'

goals of the trainzng program’ e

+ 2. Did I sense a change in the goals ‘at’ any

point? If so, from whom? What changes?

3. What was the original approach taken to
accomplish these -goals? - S

4. Was there a shift in this apgroach’ If
~so, on whose behalf? What chapges?

5. What\l got out of the training prpgram?

6. What did I contribute to the training .o
program’

72 Where was the training program strong and
’ why? i !

8. Could these strong points have been made
even stronger: If-so, how?

9. Where was the training program wéak and why?

. 10. Could these Wweak points have been avoided?
' If so, where and how? ©

11. qﬁat should the next traznzng program look
ike? JR

12. Wdre the original goals accomplished? How?’
How not? Should there have been different
| - goals? o . -

K . | j ) i.ES{a.




. 13, Which'traineeg did well and why?
14. Which trainees did poorly and why?

15. Which trainers did well and why?

16. Which trainerd did poorly and why?

T

. 17. etc.
<t - - . , .

When shbuld the evaluation take place? or the" trainer(s),
he should write down his evaluation during thg'middle andlat the
end of the training program. The same is true of the trainees.
The diractor of the office should evaluate it at the end of the
training program and should see to it that tht other evaluation.
reports are fed to him and distributed by him periodically.

|

How much time should the evaluation take? They should not
take more than twenty to thirty.minutes to write IF EACH PERSON
WHO IS ASKED TO WRITE AN EVALUATION IS GIVEN A FORM WHICH CL ARLY
INDTRATES WHAT JUDGMENTS ARL REQUIRED. Long narratives are usually
not productive’and are very time-consuming. The "form" approach
is quicker and smore to the point. -
. . ] . )
T To be sure, a definitive evaluation will have to deal with
the %fuestion of how well or how poorly the paralegals are doing
on the job as as a result Jf the strengths and weaknesses of the
training program. Must it be said, for example, that the level
of .performance of the paralegals was achieved in spite of the
training program? Answers to such questions are obvioysly very
difficult ¢ achieve. 'A,computer may be nceded to deal with the
issues involved. There 'are too many complex variables. ,Instead
of this kind of evaluation, however,.i{ is recommended tfay the
office stay with a Jdeseriptive evaluation rather than“worrying about
a cause-effect evaluation. It's more practical to describe, to
the best of pnels-ability, what one was trying to do and what one
saw happen,with an eye "toward feed-tack to the program of useful
information. This information will either be used to help re-
structure the training program while it is,in progress or it will
elp to res&;ucture the neXt training program.” :

In fairness to the paralegals, the evaluation should be ,
thorouth. A comprehemsive evaluation is essentidl to making the
case that paralegals are g valuable asset to_a legal service office.
If the results of a good 3§ophisticated) evaluation lead to a ' -
dif ferent conclusion, then the paralegals need to know this as well
before making a major investment to the program, (or an even greater
investment beyond the training program). This is also to say that
the evaluation must .be INDIVIDUAL as well as general. Each trainee
should know where he, stands a¥ the beginning, middle and end of the
training program. » What are his strong and weak points? #«hat areas
need further work and what plans will the office make to assist this

t e ‘.'trai ee? [ )
. Q ﬂ\ N . _ .
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Unfortunately, most parplégal training programs (as,well as
most paralegal programs generally,) are never evaluated. People
in the officec arei only able to make rough evaluations ("We like .
him." " "He's not motivated." ' "He's not. trained." ete) , There is,
however, no real sense of what such "evaluations" entail. No one",
takes the time to determine what has happened and what is happening.

It makes good sense to design and implement & fhtifnaﬁ evaluation
W A / h

“of the training program. . . o
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. SUMMARY .
-OF ADVOCACY SKILLS
i . CHECKLIST o
) .1 THRESHOLD CONCERNS ) T .
e, Defining Your Goals.in Order of Priorities l '
. ¢+ 2. Deciding When. to Intervene !
‘ 3. Determlmng Whether you are Taking it all too Personally
] ADVOCACY~PRESSURE SI(ILLS ' '
1. Caids on the Table - ‘ ' ‘
© 2. Service .
3. Ask for Authorization .
. © 4. Chairi of Command '
5. Insiston Common Sense -
6., Find the Points of Compromise - ' T
-7 ‘*Uncover"fﬁ”R‘Emf‘D‘scretron - .
- 8. Demonstrate the Exception .
9. Cite.the Law )
10. Interpret the Law S
. .11, Buddy - < .
L 12:* Make Clear that the Case is Important to You T
13. Redefine the Problem
"14. -DoaFavor - ‘ o
15. Third Party as Your ‘Advgcate . e Co=
p 16. .-Supportpf Third Party . )
~17. Preach ' ’ ’ MR
18. Embarrassment .,
.19. ‘Anger ) ’
- NIl EVALUATE THE SKILLS USED. *
' 1. Are you making yourself clear?" . * :
2. Are you creating more problems than you are solving?
3. Are you accomplishing 'your goal7 e L
IV ADAPTATION . 4 L s
) “Are. you flexible enough to shift your techmque?
Y RECORDING T , .

1. Describe what you saw.
- 2. Describe what- you: d|d
3. What verification or dmumentatlon did you make or come

across? .
197
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