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3? % CoLLECTING YOUR ‘THOUGHTS ABOUT

INVESTIGATION AT THE QuTseT

&Sz
. » ° .
Investigation is factlgathering. Before .examining investi~
_ gation in detail, you should take the opportunity to reflect
. . f
upon what you é&redﬂy know about fact gathering. What follows

are twelve hypotheticals involving Tom. Some of them deal with
»

his home‘life while others stem:from his employment as a para-

legal. Before‘studying the remaining sections of thisltext,

1 -
-

. proceed along the following lines: IR

.

s

’

. /- .
va) Read each hypothetical carefglly. ,
- 7/ N

. . . t
b) Aas to each hypothetical, make notes to answer the following

.

| \ questions: )
. (i) If you weré Tom, what specific things would you‘
. <
definitely not do to Qeal'wﬁth the situation?

(ii) Make a specific list of the things that you

. “ . [ ’
N . would do. .

‘ c) From all of the lists that you have made in response to these

. + hypotheticals, organize a four-to-tep page manual on

El{lC‘ Bk T G

, "
.




investigation. In your lists, you have written down

.

concrete things that Tom should or should not do. Now

. generalize it all into pr1nc1p1es or guidelines of in- .

e
9 .-

. vestigation. Don' t just draw up another llSt ,however.

‘ Be sure that your manual is so organlzed so that if-you

& . showed 1t to a stranger or to a member of your family,
; ‘ . "ot
" they ‘would know what you are tryfhg to do, and would be
*’  able to’understand clearly what.your 'views on investi-
i gation are" /ﬂ» ’ ¥,
s D - S 4 . é*é
sy & s ? -f>~ . ) )
d) en you have completed studying this text, come back to the
manual that you have written. Has»your perspectlve 'Jf S
‘changed° If you had to wrlte the.héhuai 0ver agaln,
oo would you change any of 1t° 1
TR S I _—

* e) When yoh'are on the job as a paraleéaluand have had some
¢ Y , ~ . N

investigation assignments, go back again to the‘éagual

that you wrote. Has your perspective changed? "If you
, had to write the manual over again, would you change any

of it? - . ‘ . )

. . "

l.. 'On.September lst, Tom decides that
he wants to enter a Community College.
3 School opens in five days. There N

are only two colleges that still allow .’ -

P

3

ERIC: -9
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time for registration./ Both are about

the s&&a distanece from his home and he

can afford both. m's ppoblem s thalt

he doesn't know enbough gpout either cﬂllege“‘“ -
to make a decisibn. He works fkll-tiqe

from 9-6 and wust continue to work right
» - /
up’ to the first day of school in ordér to
CoR 'v~ %
be able to findficée his education. :

. .
‘2. Tom teaches a second-grade class. It ig¢ the’

vend of the school day oJ F;idag and ahe bus_ "
/// © isim front of the sahgql ready to take aboilt
5/2 his class honme. If'the studen;s are hpt
out in ‘time for the bus, it will leave without
them. "Iy is 2:50 p.m. and thelbus is ‘echeduled
to leave at 3:05 p.m. Tom ;iscavers that his

- __bhrief case is missing from the top of his desk.
i 4

ERIC
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3.7 Tom lives in Brooklyn. He ha;/been anterqsted

.

in'a Job opening twenty miles away ?n New Jersey. «
on July lst, he spoke to tbé‘persoﬁnel manager

}? talk about the jab and arrange for a personal
interview at 3 p.m{ on July 24th in New Jersey.

When Tom arrives on that date, he is told by

the receptionist that the job is no longer open.

On July 23rd, the Board of Directors fired the
o 710
. . // i 7 ]

£2%
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top administrative staff. The assistant
- ¥

personnel manager made a decision to postpone

hiring any new line staff and'gofd the recep-

tionist not to take any new applications. The
hf/Pto mean that

receptionist interpreted this

. /. .
there are no more job opénings and this is what

she tells Tom. In fact, the 'Personnel manager,
with whom Tom oriﬁ%nally spoke, did not intend

A

to cancel Tori's appointment. Yet Tom is flatly

told that there.are no longer anygopeqings and
- 1

thé} there 18 no one there to see him.

/4‘.’ Tom is the father of two children, Ed and Bill.

-~

He comes home one day and finds a emall package

of marijuana in the front hall. He immediately

N

suspects one of his two sons and turng right N

around and goee out to look for his sons.

: - Y
¥ M %
t K

*s.~. In the above situation, Tom finds Ed and B{Il. ~
They deny any knowledge of the "grass. " When the
» #4 all get- back home, they ftnd another bag of mari-
. juana in another room. They also discover that the
Jhouse h;d been burglarized. Ed says "maybe the

7’ ,
burglars dropped the stuffe”
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language in front of his, teacher. Tom callsfthe

v . teacher who refuses to talk about it. The +-

N

v

o —
: -teacher refers Tomsto the principal,” The . q

: L, .
. prineipal refuses to talk about €t and reférs™fom . RN

Y

ite

to the Assistant Superintendent aqt the central
; .
¥ office. .

- . . - N

7. Tom's sister éﬁ\iif' "She recezved a letter from

a ZocaZ supermarket where she often buys gvods

on qredtt. The Letter informs her that she .
) -
owes $157.27 and that unless she pays within a ; ’

veek, "legal proceedirgs will be instituted”
- . v 3
against her. She calls Tom and tells him that she .

- S paid the bill last week. She asks Tom to help her.

/ . e g
. 8. Tom works: for a loecal legal service office. The L

v . ,
office has a client who wants to sue her landlord v

Y

because the kitchen roof is falling down. Tom

. is asked to go to ingpect the premises.
" BN -

Wt

. #. In the same situation as the gbove, Tom arrives at

the .client's apartment to ingpect the ceiling.
. , + While taliing'to the client she tells him that

her daughter has not.been home for three days; that

hey welfare check has not arrived for twe months

and that her husband beats her. - 4

[El<j}:( . o ].:3 R ?

s .
y —
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N r
hn“:&s
. ’ 10. A welfare department toZd a client that they
4
; are going t assistance because
7 o
L the elient’s boy frien 8 supporting her and »
J - - —— - —_— —— — — 3
“her family. The cljent dentes this. Tom ige
assigned to,the case.
: ' . T . -
.- 11. A xlient has been to the office seeki-ng help in.-
“ « ‘ PE— T N
- ) ‘_’:\” obtaining u divorce. - She' e that her husband T
kﬂ }, "beat hez-. Several wee-ks Zater, the offwe . ¥ .
.- - Qo - . S &
- P P o~ .
N e '~?2tf:9mey aaks Tom to make a'vzszt to the c . .
- .',‘\ L . :;:_ - " j‘;,, Lo . e
L s N home to see 1j‘ he can 't come up with some T
. " <
. mation on thieg c:hdrge. Tom'visits the client but .
L. ) . 3 e R o *
o ! P . _when he begins to ask her if she has any proof \\ N
- . of‘ tho beatzr{ *she. gets mui#:ed T s NE ?Z"':ﬁz\m
b 4 o - - tr
g,u“ o T e - . \‘
Lo s 18.- Tom ig in the }‘zeld at the apartment of a cZzent N
s ‘ who elaiiis that she is bezng billed f‘ar an eZectrza o
& N —— . iy ‘i
R BN i re]mgebator tha't she never ordered and that she o
. » -
- .. o orEer,
) o nevers z’eaezve«d’ﬁ» g d’éc d t'::o'ge.t’t:wo ‘l‘et-tezzs.- " e
a) a Z‘etter frorrr"tfre apartm@nt owner that the ~ -

g - -

ﬂot wzréd‘ﬁr»alectrncztywn& {b) - a N

% 3_;

© Sp—pre iy «*’t;’* A AR
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Tom's uncle used to live in Boston.

B

After

"spending two yagrs in the Army, he  started

traveling across the country. He has not

been heard from for five..years, Tomsvants

«\;

A
To Zocate his§ uncle.
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S . InTropucTioN 10 INVESTIGATION . L/

-

e
Lan

: . , A
o There are a number of basic conceptions about investigation .

Al

fhat we should look at before examining the speci:fic skills in-

volved in investigation for a law office.

1. " InveStigative technigues are often very individualistic.

Styies, mannerisms, approaches and techniques of investi-
. . o
gation can be highly persc;nal. This is usually due to the -fact
. .
that for most investigative assignments, the investigator works
alope. | Avl.fw office usually':gm?ay have one or two fullhti'me N 3
investj"ga{:c;r§ if it has any at all. This situation tends to -y
encourage the investigator to rely heavily on his wits and to 1
k* NN éevelop approaches to problem solving that are peculiar to him.
A'I“‘;’_x‘rough a long period of on-~the-job experienc)e, he has settied
e ‘ ‘ gg\on apprcliches. wit;l’m which he is comfortable. This is "n'ot to
%\::a'y"};owcleve'r, that in\vestig?tion is such an im\iividualistic:t‘
. “ ’ S % skill that it is. imgossib'}e;;toLidentify general guideiines ‘and
! T . 4
: p:‘;{nciples of investigation. It :J:._s_g,f:»?s}i.ble' to define helpful
' N . LA !

.~ iy generalizatioms, . ' . .
B - - ~ e s

ERIC o o ' '
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2. It is diffacult, if not 1mpossrble, Eg\:igiiié the principle

-~

of trial and exxrer.
’ t A helpful_geﬁé?;I:;;::on, of course, is guite different

from a practice that works. Knowing the general principle, how-

éver, can pave the way to develog}ng a technique that works.

, \Zfl generalizations and principles are invalid f£or any one indi- ‘
Iv1dqal unti1l he has tried it out and found it effective. The
process of testing pf;nciples and trying out techniques is the
process of tri%} and error. The generalizations will be ‘derived

from two sourses. First, a course on investigation will attempt

to define the g@ ic concepts of investigation that have broad

applicability. Second, an investigator on the job will naturally,

&

draw conclusions about the effectiveness or ineffectiveness.of

. what he does in the field. These conclusions become, formally

\\
' or informally, his own manual of investigative -principles.
- 3. 1t 1s 1mp0551ble to subst1€Lte principle for hustle,
1mqglnatlon and flexibility. R
\ If there is one characteristic that 51ngles out the effec— )

tive 1nvest1gator, it is the willingness to dlg. While many oo >

investigation assignments may be relatively easy, (e.g., going
N . ’ .
out to photograph the ceiling of a bathroom which a tenant
1 b
14 5
claims 1s fallitwg down), most assignments are open-ended in that

the range of options and possible conclusions to a problem is ' N

4 a

extensive. The answer is not there for the asking. As to such .~

assignments, the 1rvestigator must be prepared to identify and
ﬁqrs eads,_ to be unorthodox, to let his feelings, hunches and

PR . . ‘ .

El{lc . - 16 ° T
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intuition lead him where they will. In short, the principles

must give way to hustle ang flefﬁgi}zty. ’
ors, are always 1in pursuit. They are on the

Good investig

offensive and dopi'twait e facts to come to them. They

<&

know that leg work is required. They know that 50% of their
leads will become dead endsc_/They are not fridhtened at road-

t
Ql"ks and therefore won#t Yreeze at the first hurdle. They know

.

-/
that there are no perfect ways of getting information. ;;?y .

i

.know that they must take a stab at possibilities and that/ it

takss persistent thinking and imagination to come up with the possi-
R ~ P
bilities. %t the.} e time, good investigators are not fools.

They don't éursue blind alleys. _After being oﬁilhe job’fdr'a

. +
vﬁglq, they have developed "a feel" for what is or is\Eot a

reasonable possibility or lead. They have been able t "develop

. ‘ . ‘ .
this "feel," however’, only because when they first started in-

2

Gestigating, they had an open mind and were not afraid to try
things out. It ds almost always true that when an investigator
L)

comes back from the field and says "I couldn't find anything,"

-

¢ o

he has probably not do‘ a thorough job. -

. - ’
4. An investigator may nof know what he is looking for until he

o«

finds 1it.

~ .




As with legal interv1ew1ng,ln}egal researchg and advocacy

generally,2 éood iﬁvestigation tends to live a life of its own
1n terms of what ,1t uncovers. There are two kinds of investi-
gation aSSLgnmentsl First, tﬂe closed-ended aegagnment where
the end pk\euct ls carefully deflned in advance, e.g., the
photograph asslgnment mentioned above in the tenant case. Secona,
the open-ended assignment where the lnvestlgator begins with
only the general contoursg of a proble; and is asked to fill in
the factsg, e.g., a client ha;\been charged with a_burglary and
the investigator 1s assigned to find out as much as he can about
the case. In the open-ended assignment {and in somezclosed;
ended ones), the investigator, by éefipitioa, is walking into the
BN )
unknown. He has almost no idea of what he will uncover or fail
tc uncover. Suppose in.the burglary assignment he sets out to

focus on whatever is relevant to the burdlary charge and in the

process discovers that a homicide was involved but islas yet un-

“
known to the police. He had no idea that he would find this

s
1 ) ( 7 T
See Statsky, W., Legal Interv1ewing_gggigaralegals\ %

‘_iuggignal Paralegal Institute, 1973)

ERIC
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2See StatskKy, W., Leg%l Researth, Analy515 and Writing for
Law Students and Paralegals: Gome Starting Points (Antioch
8chool of Law & National Paralegal Institute, 1974).
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until he found it. Suppose that his office has a client who is
charging his employer with raéi;l)dlscrimination, and in the
p}océss of working on this case, the ihvestigator discovers that
this employee had a managerial job at the company and:that several
of the workers under this emp%pyee have complained that he has
practiced racial discrimiqgtion‘against them. Again, the investi-
gator had no idea that he would uncover this factor until he
uncovered 1t. In short, the key component of -an open-ended

v ~
assignment is again an open mind. This is” true even with
respect to closed-ended assignments for in the process of carry-
iny them out, he may discover facts 6r allegéd facts that
broaden the case, putting him in;o tas open-ended arena.

‘Q v‘ 7

5. Investigation and Interviewing are closely related.
4

The interviewer® conducting the initial client interview

has two responsibilities: identify lééal problems and obtain

from the client as many facts, that ;;é.relevant to those :

® problems as possible. . The stértingﬁpo;nt fg{\the investigator
is the :epért prg;ared by}the:interyiewggéon what the client
said and what th? interviewer perceivedi be the problems. It
is eithen cleaf§f;om this report what the:investigation neggds

'

‘1 are, or they become clear after the investigator and his super-
|

visor have defined them more narrowly.
LN ‘ -

uSee footnote 1 supra.

b
;
5
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The investigator should approach the interview report with
a healthy sképticism., Thus far, all the office may know 1is
what the client has said, or what the interviewer thinks the
client sdid. The perspective of the office is therefore narrow.
Without necessarily distrusting the client's word, the investi;

- gator's job is to verify the facts thus far revealed and to

e T S
= ]

determine whether new facts exist that were unknown or 1mproper£y§ .
o

«

identified during the interview. He cannot accept the report %t
P

’
face value. If new facts are revealed, or 1f the "0ld" facts

« are for the first time seen in a context that give them an
H
> - -
unexpected meaning, the 1nvestigative role has been broadened to
v - 4 - .
» that of fact and problem identification. He 1s not simply

E o verifying what was said in the interview report; he is willfng

to approach the problem almost as if the office knaggNn?tﬁ1ng

about 1t or as if what the office knows.is inva?id. ,§y‘ado§ting /)
this attitude, the investigator ig able to givgﬁthe,éa;; an :
entirely differgnt direction when the product of Bis ‘investi-

gation warrants it;

6. The investigator must be guided by goals and priorities.

It is one thing tq say that the investigator must be open-
minded enough to be receptive to the unexpected and to céme’gp

with leads that may not be readily at his fingertips. It is

quite another to say that the investigator should start in a

void. While he should be suspicious of’assignments that are so
4
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defined that they appear to pre-suppose what will be uncovered,

3

“he should insist on as much specificity as possible from the
supervisor who sends him in the field.
How clear a supervisor i1s in his own mind gbout an
investigation may vary with each assignment. For example:
a) He has a very definite idea of what he wants:
b) He thinks Me knows what he wants, but he is not sure.

c) Whatever conteption he has about what he wants,
. - he is not effective in explaining it to the
investigator.

’

d) He has no idea what he wants other than a desire to

get as many faéts about the case as possible.

/

It may be that the supervisor has in mind a number of problems

‘

‘gnd sub-problems. Everyone of -them may necessitate several

flnvestlgatlon tasks. The above four comments on the relation- .

14
¢

ship betweeﬁythe supervisor and the assignment he delegates may
" apply in varying degrees to each problem and sub-problem. Hence,

the first responsibility of the investigator is to establish .

P commynication with his supervisor. With as much clarity as

. poéiible, the investigator must determine wggt\the supervisor .
hasJin mind. 1In realizing this objective, the 1nvest1gator will

very often help the supervisor think out the problem and place

/ \
it/in perspective. 1In this sense, the investigator becomes a
!

" i .
sounding board for the supervisor by giving him immediate feed

’ - -
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back on the structure of the assignment and forcing him to take

a little extra tsime to think it through. After the investigator .

N sy - ¢

has established some credibilityf he should expect the super-
visor to be turning-to him.for guidance on how some field

investigation assignments should be structured.

fon
7. There 1s a close relationship among investigation, négoti-
ation and trial. ° )

There are two ultimate guestions that should guide the

investigator's 1nquiry into every fact he is investigating:

™ AN
a) How will this. fact assist or hurt the office in

< attempting to settle or negotiate the case
without a trial? >

b) How will this fact assist or hurt the office in,

presenting the client's case at trial?

/ - .

- v

‘ -

A large percentage of legal claims never gQ to a full trial;
they are negotiated in advance.5 Opposing counsel have a number

of bargaining sessions 1n which attempts will be made to hammer

” s
out a.settlement that will be acceptable to their clients. Very
often they discuss the law that they think wal% be applicable if

the case- goes to trial. Even more often, they present each other

with the facts that they think they will be able to establish at

v

trial. Here the investigator's report becomes invaluable. As a

5See Statsky, W., Introduction to thlgétlon-‘ Roles for the |
Paralegal (Natidmal Paralegal Institute, 1974). -

-~ - e o
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result of this report, the attorney should be able to suggest

- - - N -
(e.g., "we have reasen to believe...," or "we are now pursuing

leads that would tend to eéféblishW
/fééts that could be used at trial. His bargaining leverage-is —

—— ~
/// 1mmeasurabl§hzﬁtreased by a thorough investigation report

A —
-

v
. There are 1nstances when the paralegal\w1ll be negotlatlng
/ -
himself. ' This occurs when ‘an administrative agency is anolved
P .

Va

that permits laymen to represent ‘clients before it.6 In such cases

the paralegal may be doing his own inyestigéti in céhjunction
y N
with the negotiation and adv?cacy.

For the cases that are about to gg’to EFial, the signifi-
cance of the investigation report géannot be overstated. Some of
the way; in which it can help.

a) decid;ng/;;ether

( // ]
b) defiding what-witnesses to «all; -
c) dec}dzﬁa/;;it questions to‘ask of witnesses;

////d) decidipg how to impeach (i.e., contradict or attack '
a4 .

e attorney are as follows:

not to go to trial at all;

the credibitity of) opposing witnesses;

e) deciding what tangible}éi.ths1cal evidence t

-~

| - ~ iAtroduce; \
’/////'/' £) deciding how to attack thg tangible or phy
. . Ko
~ evidence the other side will introduc
— — = - T - ¢
bsee Statsky, W., Ethics, the Authorized And Unauthorized
Practice of Law for Paralegals: " Casés Materigls and Questions
(National Paralegal Institute, 1974) .
'y
/

X ' f
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u S .
. /ﬁgaino for administrative agency cases where paralegals are
?

. / -
. uthorized to represent clients at hearings, the same benefits

of comprehensive fact investigation listed above for trials

apply to the agency hearings.

For the investigator. to be able to assist his attorney-
supervisor at trial, he should be familiar with the standard,

fogmai fact-finding deélcesﬂof deéositions and interrogatories.
/mhese devices are called discovery procedures. A deposition is
’ a qguestion and anéwermsession begore t;lal conduéted ouéside of
;; court, d;:;lly in one of the attorneys' offices. The attorney

asks questions of the other party or of a witness of the other

L

party in an effort te obtain facts that will “assist him,{g/pre—

paring for trial. Depositions are usually é&anscribeﬁ so that

—~

typed copies of the session are available. 'The same ijecGﬁve

. k3

exists with the use of interrogatories excébl that the questiochs
> ,

N

and answers are submitted in writing;ﬁéther than 1n person
€ 14 1 .

An 1nterrogatory is simply a wriften question. The paralegpl
~ ‘ !

may Have roles to play in thig discovery process, €.9.: Hél

draft the questions to bg,submitted as interrogatories or Ysummarize
7~

a deposition transcript. ) .

m—— “The investigator should always réad the questions and answers

o in the interrogatories as well as the deposition transcript for

-

a number of reasons: . -
“

. a) so look for names,.addresses or aincidents that coyld~

become—leads’ for his future field investigation;
. L]

)‘ N .. ., 24 ° i ) , 'j
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b) to cross-check some of the facts he has found in the
field with what has been éaid in the interroga-

»

, - tories or deposition. .ot

¥ I T il ‘y TR

If the investigator has done some preliminary field work before
the interrogatories havé been sent out or before the depositions
are taken, what he uncovers iq thHe field can be of great value
to the attorney in structuring the éuestions for the inEerroga—
tories and depositions that are planned.

——

L]
8. The investigator must be able to distinguish between
"abiolute proof of a fact” and "some evidence of a fact."

. The lnvestlgaiorAmust.not confuse his role with that of .
a judge or jury in deciding what the truth is or is nét. His
function is to identi%y reasonable options or fact gPss%BiITEIes.
To be sure, he can speéulate to himself égﬁto whether a judge or

jury would ever believe a fact to be true or not. The danger gf

- %

such speculation, however, is that it will be engaged in rega-

. - larly at the expense of coming up with options. The testg that

an investigator should apply in determining whether ;?//ursue a .

\
-

fact possibility are: -

S

‘a) Am I feasonable in assuming that a particular fact

-

Y

will help to establish tke case of the client?
ro
! //rb) Am I reasonable.,in aséuming that I,@ém%géther enough
Ay

evidenc%ﬁgﬁgéuch a fact that a juagé;'jqry or

A

hearing officer might ,accept it as true? .

PN = H

’ i
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4 o~ .

—r
. ¢) Am I reasonable in assuming that a particular fact :

will help to challenge or discredit the case of
the oppos{ng partyf .

ha d) Am I reasonable in ass ing that I can gather .

’ ~— .

" £
~ enough evidence on such a fact (i.e., which will .

challenge or discredit the case of the other side)

o that a judge, jury or hearing officer might -

- - PR we
. P,
. L accept it as-true? “-""’—\\\\
/7 .

-

° 9. The investigator must know some law. "o

. " The investigator does not-have to be’ an expert in\every

v - ~
~

o area of the law or in'any partiédlar area of the law in

perform his job. For his field work to have a focus, howeéver,

he must have at least a general understanding of evidende,
procgdure/ﬁgﬁ the_areas of the law coverdd by the facts of th

client's case. He must know, for example, what "hearsay" and

. AN Lo . .
"relevance” mean; he must understand what the basic steps in

¢, »

litigation are in order to see where his fact gathering can be _. .

. used and how it is often used in different ways at different
s - N .
' steps in the litigation process. Finally, if the action is a:

. L dlvorce proceeding,iggﬂnust know whwt the grounds for divorce-
: are in his particwWar Jurlsdlctlon. The same kind of basic in-

. Y
fbrmation is needed for every area of the law involved or poten-=

.
»

vtiaflj involved in the client's case. This knowledge 1§ quite’

’ dlfferent from what the attorhey needs to lltlgate t case. It
1

1]
’ , is an overview understandlng which permlts " the 1nvest1gator to

Q 7 <o a o
ERIC . - - ’,;”»,: ' 26 o ’

. MY o Vo, 3
P o - : : 4




ihis;hnderstanding rﬁ“? npmben foways-

a) Throuqb coufSe work An the “law: takern before.he is

PR

- on the Job;

By seeing to it that when his supervisor gives him
R .
> . . s . .
iggtructlons on the investigation assignments;
a -
- % “ 3 > .
"sietes" of the law are explained to him in so

far as they are relevant %o the a igﬁmenﬁs]

\\*y .

By talking to experieﬁceé/}awyers?and pa;aleqals wﬁen; .

ever they have time to provide their perspective

‘on the law; - = ‘
e t .
d) By reading a chapter in a hornbook orga law review °
.
. <
article which provides an overview in a relevant

- . .

-area of the law.

B -~ /

? @

This is not to- say that a paralegal cannot study énvgé;igation

)

until he has this overview knowledge.- Thete are a great many

. general skills of investigation which can be explored now.

10, The investfigator must know the territory. '
—— - — ¢

v

when ‘the ﬁnvestigator is on the joh, it will be ‘important
for him to begin a&quirin§ as detailed a\knowledge as possible

QQOut the makeup of the city, town or stgte where he will bg"

working. Suc¢h knowledge should incluée: %

'

a) ﬁhe\fxolitlcal structure -of the area: who is in’ powery

d -

quo is the opposition;'in what direction is the

political structure headed?

ERIC | 217
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b) the social Eﬁ&!cwlturalz;tructure of the arga: are T

Jat

there raciakeproblems; are there ethnlc group-

+ ’ *

\ -
ings that are diffuse or unified; are ghere <

—

“c) miscellaneous specific information: if you want to .
. s 4

at~gcity hall, whom do you

- Tdifferent value systems at play?

- get something do

. see; does the directomof é\baiticular agency have

- any control over his sfaff; what agenc:aihifzg

-

"real" serv1ces avairlable; what court clgrk is

~ most helpful? .

usuallywery difficult for the investigator to acquire this

knowredge any way other than getting out 1nto the field and

experiencing it flrst 3 and. Others dan’ prov1de guldange, and =

A, >
~often will. 1In the E\val agaly51s, however, the lngfifgagp "

»

will- probably dlscover‘that what others tell him is biased and
incomplete. He needs to establish his own network of contacts
and sources of information. Pirst and fﬁtemost, he needs to

esﬁqblish his own credibility in the comfunity. People must get :
- ]
to know and trust him. Simply by announcing himseIf as an
AN

‘investigator (or by presenting a printed card‘indicating,his \\\\ "y

rd
title an<d affiliation) he will not find instant cooperation from

the community. He has to eatn éhis_coopefat'on., If he gquickly

-

gains a reputation as arrogant, dishonest, opfortunist or

inéﬁ::i;Zve, he will quickly: find that few people willxwant to

dealyWs him. An inv stlgator could find hlmself' in no worse ¢

.

predi%ament. . -
28 -
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Often the best way to learn ubout an area and to begin

A establi {::zkzgphaéts is by being casual and unassuming. Have
.”" L » i

you ever ed that insurance salesmen often spend three

. *

fourths of their time with you talking about the weather, sports,
politics, the‘high cost of meat etc. before ever getting to £heir
= sales pitch? The1x approach id to relax yoW,—-tc, f1nd out what

erests you, to show you that they are human, and then they

4

e benefits of buying' their insurance. The investi-

g tb?‘can‘learn from approach not only in establishing con-
~ .

N

tagts at agencies and in the coO unity‘gererally, but also, in

dealing with prospective“witnesses on ciéic cases. .
1¥. The investigator can be a problem solver. .
!.
’ The 1nvest1gator may f1nd himself in a sifuation wher he
-

can play a major role 1n solving problems so’ that l1t1gat1on

will not be necessary. 1In coptacting sources’ of information, -
r ? -
for example, the 1nvesﬁtgator may discover that the'cz;é
Jear up ,

, misunderstood what someond said to hlmt In,helplﬁg t
the misundggstanding, the igator &Egybe able to facilitate

\\\\\\\\‘\\\gpe early ‘disposition of the case. . \/ $ Y

-

- -
§ N . N
’ . ' i
c N o
‘o - _ \,i«n > \ 1
\ ] 3 .
' N - ( t .
- .
- '
' . //’ N \ / ?
1 ‘,( . \ s
N v — ~
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- In most state

be +an investigato/.

! »
license some investigators. Examl e the follo }qg secfions in
‘a chaptegafron he Business and Profe551ons

. fornia Codes Annotated.

) ) firm as a

rsections

4 gepre-
seqt that he is emploged by a l“Z@nse . f .

~. ' " )
C sectifbn 7521 \
. . ’ ) /

/ " l k) a prlﬁate~4ng§§5;g:§or within the
apte

! meaning of this -2 _person other
- e , than ap-insurance adjuster who, for an
P .:_ consid ratlon whatsoever engages bu%I:\\\_
e vt ”[ R neqs ot accepts employment te-furnsh,!or
agrees to make, or makes,.any i sthiga-
tion for the purpose of obta1n1 inYor-
mation with reference to: .
. Crime or wrongs done or threatened %
« against the United States of America or
4 any state or territory of the United States .
of America; the 1dent1t§ habits, conduct,

. business, occupation, honesty, 1ntegr1ty,
credibility, knowledge, trustwor thiness, . ~
ef ficiency, loyalty, activity, movement,
wvhereabouts, affiliations, associations, .
transactions, acts, ‘reputation, or character

‘, ‘ - ‘ 39 o




, of any person; th ocation, disposition,
. or recovery of lost or stolen property;
the cause or responsibility for fires,
.libels, losses, accidents, or damage or
injury to persons or to property; or
securing evidence to be usBd before any
court, board, offic¢er, or investigating
2 committee. - A0~

,

. Section 7522 - *
. E Y

This chapter-does ngt apply to:
_(a) A person employed exclusively and :
- regularly by one employer in connection
with the affairs of such employer only
and where there exists an employer-em-
ployee relationship.

(b) an officer or empIbee of the ’
United States of America, or of this
state or a political subdivision thereof,
. while such officer or employee is engaged
%in the performance of his official duties;
including a peace officer in part-time
. private patrol employment, provided such
. part-time employment does not exceed 50
N . hoqfs }n any calendar month: .

{c) A person engaged exclusively in the .
business of -6btaining and furnishing in- i
formation as to the financial rating of .
persons. .

j%) An attorney at law in performing
his duties as such attorney at law.

> {g) A licensed collection agency or an *

. chhj\ employee thereof while acting within the
scope of his employment, while making an . :
investigation incidental to tbe business of
the agency, including an’ investigation of ~/
the location of a debtor or his property . -
where the contract with an assignor creditor -
. is" for the collection of claims owed or due

or asserted to be owed or due or the equiva-

lent .thereof. ~ -1 P

*

El{jﬂ:‘ - . 3 1 T~ . ' .
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< (h) Admitted insurers and age nd

insurance brokers licensed by the state,

performing duties in connection with

insurpnce transacted by them. . PR

) A person engaged solely in the busji-
f securing information about persois
rty from public records.

ERIC
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: e CHAPTER THREE
N L 3

FACT ANALYSIS: ORGANIZING THE
" 0PTIONS

» * . ~

.

The process described in this section of structuring or
organizing the fact options available in any.given case may
appear to be complex and cumbersome at first glance. The point
to be remembered is that t?e process, once learhed (and modified
to §uit particular needs) can bec?me second nature to an investi-
gator once he has understood it, tried it out,revaluated it and )
found it helpful. It is, of course, perfectly proper to adopt '
another process that 1s found to bé more effective. Whatever
method is used, there is a éreat‘need for the investigator tp
dev?lop the-discipline of fact analysis as soon as possible.

:\There are a number of fundamental charécteristics of facts

N .

tha¥ should be understood:

'a) Events take place.

b) Events meaﬁ different things to digferent people.

c) Different people, therefore, have di fferent versions
of events. ’

d) Inconsitten} versions of the ;ame event to not ¢

necessarily indicate fraud or lying.

\‘1 " . v
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1

~

-2

e) Althouéh someone's version may claim to be‘ﬁhe total
‘picture, it may only contain a piece of the picture.
£f) When someone is giving Q’versisn of an event, he
usually mixes statements of why the event occurred
with statements of what occurred.
g;A Whenever it is claimed that an ev:%t has occurred in
a certain way, one can logically expect that cer-
& ’ ° N

"tain signs, indications or traces (i.e,, evidence)

]

of the event can be.found. -’

Given these truisms, the investigator should éRalyze the

fafts before him along the lines indicated in the chart on the

-

following page. .

\
g
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/ FACT AMALYSIS , g {
IN
: : IWVESTIGATION .
7 —
STARTING FOINT
Allnthe facts you pr‘esently‘h‘ave on the case.
- .o« P -
e PROCEDURE .
. 1. Arrangfe the facts chronplogically. 7 ,‘“7"-\\
] . ‘ -5 A
] 3. Place a number before each i divudal fact (1 . “
that needs to be established in a legal .
proceeding and that might/be in dispute. N

‘ - = AS TO EACH EACF - e

VERSION I: The client's
' 2. State the e¥%idence or indi-
’ VERSION XI: The opponent's cations at tend to support
eated—on as assumed) the vefsion according to the -
' person presenting the version.
ION, III: A witnesses' ' © o
3. Determine how you will check
$ VERSION IV: A witnesses' out or verify whether these
. ~. ) . indications exist.
/. |MERSION'V:  Your own

/ L 4.~ Make arlist of all the indica-
VERSION VI: Any other \ tions that you think should
“™J reasonable version .~ logically exist if the version

under examznat}on were true.

5. Determme how. y will check
out or verify sxhether the items

RO A v 7ext Provided by ERic
| -
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It is not 1nconce1vable ﬁof a single client's case to have
twenty or thirty ind@v%éual facts that are in dispute. ©Nor is it
’ unlikely that facts will change, or that people's versions of
[ 4

N /
facts will change in the middle of a Tase. As to each new or

modified fact the same comprehensive process .of fact analysis

needs to be applied.

To optain the different versions of a fact may sometimes be

] J I
“difficult. The differences may not be clear on the surface. of

<

It is recommended, however, that the investigator assume there

Will. be mofe than one version until he has demonstrated OtherW1se

Undoubtedly, he will have to do some problng in ot@ér’

to wncover the versions that exist. -Better to do so now than- to
o

.

be vonfronted with a surprise version at trial or at the agency’
- s i " /
L /

People will not aiways be/@illing to share their accounts oxr

hearing.
versions of facts with the investigator. If he is not success-
ful in convincing them (or in manipulating them) to tell their

story, he may have to make some assumptions of what their sfory

is
"
¥ likely to be and to check them out. .
w///‘ '
'S )
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CHAPTER FOUR™

ReAL vs. ManipuLATED VERSIONS oOF
FACTs:

PurTiNG WORDS INTO” SOMEORE
s ELse’s MoutH
&

Lest” the 1nvest1gator deceive himself, it should be pointed
~

e

out that he is net a mere newspaper reporter or a photographer

L -
who 51mp1y-reports on what’ he sees, hears and smells./ ﬁ/ has a
much moré dynamlc role.

the facts.

In a very sign}ficant sense he some-
times has the.power of "controlllng" what someone eiie says about
T

This can have its negatlve and positive consequences.,

>,

At its worst, this can mean that the investigator is not

-

listening to the person, or is questioning him in such a manner
that he is putting woxrds into the person's mouth.

-

The primary
technique that can bring about this result is the leadihg
question,7

-
tion.

.//
A leading gquestion is a pressure question, ona that
contains “(or suggestsh the answer in the statement of the ques-

For example, "You

in Baltimore at the time, isn't . l
that correct?". "Yoh earn over $200 a week?" '"fodidvlt be

correct for mé to say that when you drove up to the curb ybu
didn't see the 51ght7"

4 »
. %
. - - * ’/7’
7See Statsky, Legal Interviewing, -supra note 1 at/p{/u7.

3 e, ' ‘
o 4 .
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. . , ’
another techinique-of manipulatjing someone's answer to *
hd

’ I3

) your question 1s by including a premise 1n your question which

¢ 3

has yet to be established.. It_takes an astute person to say to

such guestions, "I can't answer your question (or it is invalid)

~~

because it assumes another fact that I haven't agreed to." In

the following examples of questions and answers, the person )
oL - -l
responding to the guestion refuses to be trappeg by the form of !

- ’

the gquestion: . ’ ’ . )
o . . , . e y 4
, iji* ‘ o o . )
Q%Y "How much did it cost you to hap€ your car,repaiﬁed after
- the aceident? | .
© A: "It's not my car and it wasn't an accident; your client

deliberately rgn into ‘the car that .I borroved.

-

2
. Qi+ "When did you stop beating your wife?" \
A: "I never beat my wife!"
- 2 . ; e
g 4

_— s
Q" UCé; you tell me what youssaw)
4

"I didn't see anythingfl

4 brother was?there and ha told me
what happene€>£ y

",

PR od ,‘Iﬁ ) ) PR

v \

[,

"Can you tell me what you saw?" S

"The car was going about 70 mph.” o

ERIC S L

L " -
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In fact, the person anSwer;pg theLQuestlon dld not see thls hrmh

”°
self; his brother told hlm’Eha% a car was tranllng at th{s s

v" < _“.J

speed. There are a number of reasons why thas person _may- n”é o

D,- «

failed €o teil the 1nvest1gator that he didn’ tlseg.anyghlng i : .
. e BN o
* first hand. - e A -
. ’ L L . L -
. . . T

{:’7 - -

. o H
1) Perhaps he didn't hear the wor& "éawﬂﬂln the

investigator's question. ’ 7”;~ e

-

) - 2) He may have wanted the ihvestigator to think that

) he saw something himself; hehhay have wanted

-
- ot R

< e .

. .. . . . % .
J . " to feel” important by cofiveying the )

: &, L impressioh that he is a special person :

-

{/ . because he has spegial information. ) >

»

» 3) He may have felt that it was not significant .
enough tducorrect the investjgator's falset\
impression; h& may have thought that the '
investigator wae more interested in what

happened than in who saw what happened.,

-~
.

- . . &
Whatever the reason, the investigator has carelessly put himself,

in the positiomr of missing a potentially critical.fact, namely

that the person is only talking from hearsay¥ :

- Another way to blur comfunication is by completely avoiding

certain topics and concentrating only on selected topics. 1If

thedinvestigator does not ask guestions XhQut cértain matters,

1 * '

R
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JIntentionally or otherwise, he i; likely 2; end up with a very
distorted picture of what the person’'s version of the facts is.
Suppose there was an automobile collision involvimg Smith and
Jones. The 1nvest1g&tor 5 offlce is representlng Jones. The
1nvest1gator finds a witness who says that he saw the accident.
\ The investigator asks him to describe what he saw. He fails,

-

however, to ask’hlm where he was at\?%e time he saw~the colllslon.

-

In Eact,-he was 51tt1ng in a paxk over two blocks away and could

only’see the 1lision through some shrubbery. The investigator
didn't ask questions to uncover this,,if wasn't volgnteered and,
therefore, the investigator walks away with a potentlally disr
tortedkpieture of what light this individual-can shed on what’
took place. Thls is the same damage that can be done by the use *
of leading questlons——w1bh or w1thout an unestqbllshed premise. .
R In some instances,(these techniques can have benef1c1al
results. Firstiof all a leading question (withoqgvthe unesta-
blished premlse) can help jar someone § memory so.thay they are
" better able to recall the facts.. If this individual is con-
stantlysin need of leading j questions in order to remember, hpw—
., every, the investiéaéor has stiong reason to,suspect that the.
- person knows little or nothing as opposed to being merely shy ‘
. ' or inarticulate anB‘iq need of e~pus? now and then,

éuppbse that the witness being questioned is not at all

cooperative or has a version of the facts that is damaging to the

s - : .
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.

clieot'of~the investigator's office. It may be ;het the tech-
\?iques deecribed in tliis section as normally improper can be
. used to challeng;:his version of the facts. A‘leading question
wi;h an unestablished bremise, for example, may catch an indi-
’ “%idual unaware and give the investigatdr reasopsble cause to
. belleve that the person is not telling the truth. -
Suppose that the, person belng‘questloned is \not hostile, -

F3

,but is neutral, or eemingly so. T:e>§ay in which this indi-
emphasize certain facts as

vidual is.queséioned may help him t
opposed to otperé.“ nce he has committed himself to a version of \7
ihe’facts either completely on his own, or with some subtle help
from the questioner, there is a, chance that he will stick by .
thls version because he doesn' towant to appear to be vague or
. uncertain, ‘An 1nvest1gator who ;akes such a coutrse of actlon,,‘
) however, must be extremely careful He is taking certiin risks,
not because his conduct is 1llegal or unethical, but because a
A ”Qltness who needs subtle pressuring from the 1nvest1gator 1n - o B
order to state a version of the facts in & certain way is
probably going to be a weak witness at trlal or at the agency

hearlng On qross-examlnatlon, he is likely to fall apart.

RRICe A |
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«

Evidence is whatever tends to establish the existence of a
fact. There can be test1mon1a1 evidence (what someone'saye) and.
physical evidence (what can be seen or touched}. Slmply because
something is evidence, it does not mean that it is admisssible
in court or 1n an agency proceedlng The confession of a defen-
dant for example, is clearly evi ev1dence, but it is inadmiSSible in

criminal court if the police obtained it 1E‘§uch~a way that 1t

violated the defendant’s perllege agalnst self-incrimina

A "lead" is a path, to p0551ble evidence. Of course, evidence is

.
) y -

often its own'lead to other evidence.

On the follow1ng page there is 2 partial checklist containing

5

some of the standard sources\of evidence and leads at the dis-

v - v ~

‘posal of the anestigator whether he’ 1s trying to locate a ‘miss-

ipgrrelative ‘or taln,facts about an insurance clalm. The lisq\

any p;lorlty.

.
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CHECKLIST ON THE
STANDARD SOURCES

OF EVIDENCE AND. LEADS

~

s

1. Statements of the
-client |

Documents the client
brings with him or
can get .-

-

2

~

£
- The attorney for

the other side
(may be willing
-to provide infor-
mation)

4. Attorneys involveq
" with case ip the
past .

s

Interrogatbories, de~
positions and lettérs
Tequesting informa-
tion

Rleadings (g;g.,
complaint)

1filed thus far ip
the case

and-notices in the
media requesting
informatioq

7. Newspaper accounts |

Records of municipal]
state and federal
administrative agen-
cies, generally.

9,

3

‘Business records,
(e.g9., cancelled
receipts)

Employment records

10, ll.~Photbgraphs 12. Hospital records
13. Informers or the 1y, Surveillance of the 15. Police reports
"town gossip" - Scene and law enforce-
' ¢ * ment agencies
- 'genegally
16. Fingerprnints ~‘\“l7. School recqrds . 18. Milifg:§ records
o . ; .
9. Use of alias 20. Bgre;zjg??Vital 21l. Court records
’ statistics anay ’
missing persong
% . Office of Politi- 23. Records of Better 24. Telephone book
cians N Business Bureaus ¢ and directories
/ 8 other consumer groups of organizations
by
5. Accounts of eye- 26. Hearsay accounts- 27. Automobile
witnesses ’ registrar
1 3 . .
o a -t 4
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28. Objeci to be 29, Telling your pro- 30. Credi‘tvbureaus8
traced (eg., auto) blem to a more

experienced. inves-
tigator and asking
! ‘him if he can think
of any leads '

.

31. Reports of inves- 32. Resources of public | 33. Associations-
tigative agencies library trade or other-
written in the R wise

- past 2 . .
34, "Shots in the dark" )
. - IR .
» R ” '
¢ R

- \ .
[y R i

’, * ' i

-
$ ™ l
’ x

- =

_Y?A credit bureau charges a fee for information; it is an inves-
tigative agency. The bureau has contacts with retail merchants in

an area who report their exp jence in trade with paftdicular indi-
viduals. A bureau may also‘have ether-records on such individualks:
involvement in litigation, past and prosent addresses, past and pre-

sent employers, bank account information. The infor@ation that

an investigator receives from a creditt bureau should' only be re-

garded as a lead; he can rely on the ir.formation only when he .has .
thoroughly "checked it out" himself. >

. .
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CHAPTER SIx ' )
GAINING AccEss To Recorps -
- rs * *
R -XY .
%.’. ) . ~
—_— > : . .
~\\\\\\\\ It is one thing to say that the investigator should check »
. . £ “ <
. “records for evidence and leads; it is quite another to gain access

to these records. There are four categories o% records:
¥

1. Those alreaay in the possession of fhe client or of an
+ « individual willing to turn them over:to You on request.
e

2. Those in the pPossession_ of a governmental agency or of a -

Private organization and available to anyone in the public.
- ~ >

3. Those in the possession of a governmental agency or.of a pri-

vate organization and available on request to the cllent.only or

to the individual who is the subject of the records. e -
. I o—— -
4. -Those in the possession of a governmental agency or of a - -~

private organlzatlon and clalmed to be confzden&zal for everyone
¥ »

L]
' (
- ' . ’ '

. There should obviously be no dlfflculty in. gaining access ‘to -
, l
the first category of records unless . they have been mlsplaced or

except in-house staf¥. \

1ost, in which event the person who once had possession would ask
}

\)4 ) -
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-

[

the source of the records to provide him with another copy. &as to

L 4
records in the 1atter three categories, ‘the checklist on the

<

@ollowing page should.prévide some guidelines on gaining access

4

vto them.
. * RN

>

a

'
.
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e L
GUIDELINES TO : .

GALHING ACCESS
T0 RECORDS

-

. Write, phone of visit the organization and ask for it directly?
. i

Have the client write, phone or visit and ask for it directly.

{
4

4 A
Draft a letter for the clierit to sign asking for it dirdctly.

Have the client sign a form whigh states that he gives you
authority to see any records.that pertajn to him and that
he -specifically waives any right to confidentiality that
he has with respect to such recoxrds. .

*

S -1

Find out if the‘opp@sing party *has it, and if so, ask them
to send you a ‘copy,

Find otit if anyone élse has it (e.g.,\a relative of the
client, a co-defendant in this Oor in ‘a prior court case)
and ask them if they will provide you with a copy .

For records available generally to the public, find out where
these records are and go use them. - ‘.

If you meet resistence (fourth category of records) make a
basic fairness pitch to the “organization as tO/wﬁ§ you,
need the records: : , )

/ p

Find out ?via 1egél rese;;ch) if there are aﬂy statutes,

reqgulations.\or cases that provide the client,” or that f

arguably provide the cliént, with the right of accesgs to

the records. :—" ¢ ‘ h

.

If the legal research lookseven slightly promising, let the
organization know ‘that you are {or that your office is)
in the process of establishing a lagal ‘basis to gain

* access to the records, and that the office is contemplating

the initiation of litigation to finalize_the right.

ERIC
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9If Ehe record or document ,1s ldcated out of town, 1t can

usually be obtained at minimal cost by writing to the person or
organization that has it. If tame is of the €ssence, a phone call
or follow up letter may be needed.

.

) 4 7 ) /
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1

1
by

1. Solicit the intervention of a pdlitécian‘or of some other re-
spectable and independent person in tryfig to gain access.

n who initially turns down the request for

. -

2. If the perso
. access is a line officer, apheal his decision formally or
informally to his supervisor pnd on up the "chain of

cqmma?d" to the person with final authority.
R .

“
e

10 . .
\On the "“chain of command," see Statsky, W., Teaching
aAdvocacy: Learner—Focused Training for Paralegals, p. 39 (1973).

43




CHAPTER SEVEN

EVALUATING TESTIMONIAL
AND
PHySicaL EvibeNce

2

-
4

e
. e

/ .

. At a}/f times, the investigator must be makJ.ng value judg-

-

’ *  merts on the utility of the evidence that he comes across. Again,

the test is not whether the evidence would be absolute proof of

' the fruth or falsity of a fact. There are a number of tests that
[ . . .
S s L {
( should be applied: . \ ' ) :
1) 1Is it”relevan'g:; does it tend to prove ow-dis- A
‘ —
s . & prove any fact involved in the case? \
bt / %
- » vy 4 .
2) Is it worth pursuing either because Vit might ’ -
. ’ vz Co —~ .
R # be used in court or because it might be a'\‘
. /o
. lead“to other evidence? - . ) .
5
. 3) Will it involve an inordinate amount of time o .
. and energy to pursue, apd if so, is 1ts
potential worth minimal or substantlal? A
Gerierally speaking, the. prlmary tests are 1mag1nat10n in com;.nq
)*P’Wlth optlons and reasonableness in ca,,r-ryrng them out. There ,
4
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. . are a number of specific criteria that can be used to assist the

. investiéator in assessing the worth of what he has./,On the

. . ® - A ———n—ta ) e & . - . N .
. following pages are checklists to be used in getéimlnlng this

-
worth. . y - \
» ‘ - .
. ~
- - *
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CHECKLIST Oif THE VALIDITY : -

OF TESTIMONIAL EVIDEWCE .
. S

-

CHECKLIST TO USE IF THE PERSON N CHECKEfST 10 USE IF THE PERSOH IS -

IS SPEAKING FROM FIRST HAND SPEAKIHG FROM SECOND HAND (HEARSAY)
(EYE WITWESS) INFORMAT ION ) INFORMATION
'l. How long ago did it happen? g 1. Does this persopn. ]
2. How good is this person's what was to¥d to him b
.memory? . - the other pkrson (ie/

3. How far from the event was the declarant) or wifat he _
he standing? heard him sa

4. How good is his sight? ' else?

5. What time of day was it and 2. How is he sure th

i would this affect his vision3 exact?

6. What was the weat#fr at the 3. Is the declar <

time and would this affect ' to tonfirp or deny this i
. his wvision? i hearsay #ccount of what -

7. Was there a lot of commotion he said? 1If not, why not?
at the time and would 4. Under“whét conditichs di D
this affect his vision or . " decldrant allege

*his ability to remember? the stateme

8. What was he doing immedi- 3

ately before the incident? 5. Is/thefe other hearsay testi-
9.-How old-is he? ’ { mony that will corrdborate
10. what was the last grade of ,;fﬁgs hearsay?
schooling he completed? 6~ Does any physical evidence
11. what is his reputation in the ex1st to corroborate this
community far truthfulness? hearsay? . o
12. Was he ever convicted of a ' 7. How o0l1d is this person; how
crime or are any criminal old is. the declarant?
charges now pending 8. What 1s-the educational and
. against him? | ‘ ‘employment background of
13. Is he an expert in anything? oth?
14. What are his qualifications? 9. either of them related to,

15. Is he related to, does he
work for or under, is he
friendly with the other
side in the litigation?

tork for or under) or
friendly with the other,
side in the litigation:
Would .1t be to the bene-

Would it be to this fit of either of them to

person's benefit, in any . see.the other side win?

way, to see the other side 10. Is he willing to sign a -

win? statement covering what
16. poes any physical evidence ) he has told the investi~

exlst to corroborate what gator? Is he willing to

this person 1s saying? say i1t 1in court?

-
~ -

L4 ”
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17. Does any hearsay evidence
exist to corroborate it?
18. Is he willing to sign a state-
ment covering what he has
told the investigator? IS
> he willing to say it 1in
*

.conrE?

19. Is he defensive when asked
about what he knows
20. Are there any inconsisten-
cies in what he is
¢ saying?
21. How does he react when ——
- confronted with the
1nconsisténcies?
pefensively?
22. Are there any gaps in
what he 1s saying?
Does he appear to
exaggerate?

8

23.

24, Does he appear to’ be - /

»  hiding or holding /

JUOURSNUEE -

anything, back? . e

g
[N /‘/
. . .
11. Is he defensive when asked °

about what he was told by °
the declarant or what he
Heard the declarant say

to .someone, else?

+

12. Are there any inconsisten-
cies in what he is 8aying?
13. How does he react when confron-
ted with the inconsisten-—
- cies? Defensively?
14. Are there any gaps in what he

. is saying?
15. boes he appear to exaggerate?
1. Does he appear to be hiding or
holding anything back?
What is his reputatjon?

”

17.
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N . EHECKLIST oW THE VALIDITY . (
- OF PHYSICAL (TAJG BLE) EVIDENCE - >
- - - ¥
. s . . , . K
CHECKLIST FOR W&ITTEN MATERIAL |  CHECKLIST FOR WOW-WRITTEN MATERIAL .
1.* who wrote it? 1. who found it and under what
& )} 2. Under what circgumstances - circumstances? .
L was it written? 2. Where was it found?
Is the original avail- 3+ Why would it b® where it was
4 able? If not, why not? found? Was it unusual to
4. Is a copy available? ' find it there? .
5. Who is available to testi-ﬂ 4, Who is available to identify it?
fy that the copy is a 5. What ldentlfylng characteristics
. true story? . does it have? -
6. Is the authpr available 6. Who owns it? Who used it? .
to testify on what "7. Who owned it in the past? Who
he wrote? 1If not, used it in the past?
why not? 8. Who made it?
7. 1Is there any hearsady ° 9. What is its purpose?
testimony available 10. Does it require laboratory >
* to corroborate the analysis?
| authenticity of the 11. Can you photograph it?
« writing? 12. Is it stolen?’
8. Is there any other 13. Is there any public record avail-|:
_Physical evidence, able to trace its history?
avaliable to 14, what facts does it tend to
corroborate the - . establish?
authenticity of. the "] 15. Was it planted where it was ‘
wrltlng? found as a decoy?.
9. What hearsay or dlrecg_ :.+] 16. can you take the item-with you?
testimony or physical -+ i
evidnece is available
. to corroborate or
' contradict what is*
said in the writing
(as opposed to who
. wrote it)?! A .
10. Can you obtain sample )
handwriting speeimens .
of the alleged author?/
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[NTERVIEWING WITNESSES GENERALLY T L
* re » . ‘ v k

- 1. Know what image you are proj ecting of yourself.
" ¢ ‘ :
in the mxnds of mamny people, an 1nvest1.gator is often 1n—

volved in serlous and dangerous undertakmgs. What reaction would
you have if a stranger introduced hlmself to you as an vinvesti-
éa{tor". Would you be guarded and very suspi ¢ious? Tlfe investi=-
gator may not want to call himself ai investigator at all. He

may want to say."My name is , I work for (name of law"

"

, office) and we are trying to get some informatlon on .

oOn .the other hand, he may fifhd that he is most effective when he
is dlrect and stralgh;_,ﬁ,o.rward ~ Can you th:.nk of different v
people who would respond more readily to certain images of inves-

tigators? The following is a partial list of sone of the images

that an investigator could be pro;ectn.ng'?'y his dress, mannerlsms,

e

approdch and ‘language, ' )

- - .
g w N . .

. .
4 N

\5 professional.
Somebne who is just doing a job. .
\ ' —
someone who is emotionally ‘involved ¢
Q : in what he is ‘doing.

| Y A * -




} L . N ’ -
1 e N
: ’ 4 .
_qs_ .
. ¢ M -
o . ’ \
. ﬁ A friend. - : L
. ' - ) .: J
“ &4 manipulator or opportunist.a ..
“e A salesman. B -
& . [0 i ) J
PR A wise man.
* ’ . L4 ¢
. An innocent,and shy person. LA
N .
’ In sum, the invesgigator must be aware ©f (1) his own need to
+
% . v
project himself in a certain way, (2) the way in which he thinks - *

! he is pro;gkting himself, (3) the way in which thefperson to- ?

. whom he is talking perceiveé him and, (Q) the gféect ‘that all of

thls is having on what he is trylng to accomplish. ) .
“ // * N )
< . <
2. There are five kinds of w1tnesses. (a) hoéfile, (b) skepti-
cal, (c) frlendlx, (d) dlslnterestedﬁar neutral and (e) all of
. . the above. ] / . s
3 ¢ ‘ - .

- s

. ' The hostile w1tness wants*youn client to lose; he will toy
to set up roadblocks in your way. The skept1cal w1tness is not

", sure who the 1nvest1gaé5r is or what he wants in spite of the

\ 1nvest1gator % explanation of h1s role. He is guarded and

x\ unsure of whether he wantg to get involved. The friendly witness

. /GZ;ESDyour client to win and will cooperat?*fully The disin-

terested or neutral witness doesn't ca?e whd wins, He has inﬁor-

»

~ \Qation which he will tell.to whomever asks .. o ’

N If the host11e witness 1s the opposing party;who has re~
ta;héik

' J

counsel, it is unethical for' the xnvestlgator to talk
O :,,—-E-———'—'h' ’”
. ERIC
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co d1rect1y with thls person without going through his counsel. If

the hOStlle w1tness is not the represented party but is closely
\ssoc1ated with that party, tne 1nvest1gator should check w1th

his superv1sor on how, 1f at all, to attenpt to approach such a
”
W1tness. ~ . . .
. . »

‘The flfth category of w1tn§sses is probably the most accurate.

wﬂ..

' Witnesses are seldom totally hostlle, skeptlcai frlendly or 2

. v .

- neutral. At different t1mes durgng the 1nvest1gatlon 1nterv1ew,

o

1

and at the. different times throughout the various stages of the

<

Whlle it may

v

Chse, they may shlft from one attitude to another.

a

be helpful to determlne what general category a

itness fi'ts 1nto,

it would be hore reallstlc to view any witness as an 3

in a state of flux in terms of what he wants to say and what

'
. 4

~ is capable of sayihg. ) Fae : L

\, It}
- N

'.3\‘\The investigator must make the witness want to talk tg‘him.
»

— .
AY * R
The investﬁ%ator has the sometimes difficult threshold

problem of "sizing up” he\gerson from whomrhe is tryxng to

obtain information. What ar;\sbme\gi the states of mind thdt

such a person coulgvhave:

a) He fay want to feel important, generally,

[}

~

b) He may want to be congratulated for knowing anything, ho euer\\\\“
—insignificant,_about the case. C

N N ~ -

. e .
- A . : .
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) v .

o .
N




- 47 -

'

.c)

He may want absolute assurance from you that he won t get into

trouble by talking to you, " l.¢ shuns away from talk of courts,

lawyer$ and law.

i ‘& . ) ., N .
d) He may be willing to talk only after you have given\him full

_. he will give you.™ B

. S
e %

He may be willing to talk to you only in. the presence of his

e)

friends. .

. *

- ;
f) If he knows .your clie ., he¥may want to be told that you are
s A trying to keep the client oufl of trouble. . i

g) -He'may want the chan&e to meet you first and then have you go
. .

frarmentmn s st e

- aWsY~ TR order 6 deglde whether he wants %o tal

P e s e s @ i e i vord o
P -

k to you agaln.

o ¢

alk to yod until you‘fulfill some

h) He may not‘be w1111n§

of his needs, e .g., listen to his tfbubles, help him get a job,

in a fatéerly or motherly manner, play subtle,

seductive

|
~

In short the X

tigétor must gain the trust of the

~ individual by assessing hlS needs “am ewang-whén he is

'ready to tell you what he knows. The investigator who takes out
book™>immediately upon introducing himself i; probably

tablish the communication that he' needs.
- s -
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4. The investijator must assess how well the witpess would do
under direct and cross-examination. . - . Ce °f
d IO} N -, I ] L
h L . " ’ Lo },“

"the lapter must

~.p :

As the witness talks to the 1nvestlgator,

~ »

be asking himself agnumber of questions:

* a) Would he be wllllng to testify in court?

to thange his mind later?

£
A

i b) Would he Be effective on the w1tness sta$d°

S C b
\\\‘ c). Does he know what he is talking abou# x}p
LR A

'

-
e ' .
r . oy r’»}

,»

\\T\Q\\\gz Does he have a reputation for 1nte§rityq,
@ l

v‘ °

.
o

Y
2.

e) Is he defensive? .. oy

\ S
‘h AR
oo £) wWould he know how to say‘“i n not beg .6r "I don't under- -
B «-1“" t’ \‘Vv‘ ]

,v»stand the questlon‘" as opposed bo ngxng an answer

(e
[ .

2 for‘the sake oiuglving an answer and not being \\\

& O N <
{

embérrassgd? e ik o

N .

g) \wsen'$e talks 1;_Ee Lnternally consxstent’ ’

Ch a -

”h) {Does he know how to listén as well as: talk’

| <
¢ . ni n:‘ S .

' When the 1nvestlgator thlnks'that the?thness is a potentlhl

court room participant, he may try cextaxh technlques to Séter—

j ' “ ,-'“\ o

PR

o \ * ) -ﬂ(;s \ !
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mine answers to some of the above questions. For example, he

may
drill the person with very precise questions in order to test

his level of irritation and defensiveness.

«

o .
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CHAPT'ER\-’hNE

SPECIAL..L ESTIGAf&VE PROBLEMS’ ’

SoMe STARTING\POINTS v
( 2

.

1, Judgment Collection

» .‘g

~

o A lavwyer could win a moneyrjudgment in court, but have

great difficulty collecting it l%te} on. An 1nve§£iga§or may be
asked to assist the law firm in ascertaining the financial

étr?ngth of a partiqular individual or corpo}ation against whom

the judgmeg;/wég/bﬁtained. )

One of the Sest starting points for such an investigation -

is government records. The following is a partial list of records «

available from the county\clerk's of fice or the municipal court:

- real property tax assessmenté

personaiﬁproperty tax assessments .

»

filings made under the Uniform o

Commercial Code

federal tax liens

" . whether the individual or corporation

-

has been plaintiff or defendant in

prior li;igétion

ERIC o 60 . N '
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- whether tHe subject has,inherited any :

' property or money (determined by .
*thecking recogﬁs of Surrogate's
Court or whatever court in the

Jurisdiction that handles inheri-

tance and trust cases) -

5 . T

Sugh»records could reveal a good dealof informatfon on the

financial status of the party under investigation, ’ N
‘For corporations, the investigator should also' check the

records of state and federal government agencies (g;g.,‘Securi-

ties and Exchange Commission) with whom the corporation must

file‘periodic reports or disclosures on its activities and

finances. He should also check with people who have done

bu51ness Wwith the corporation (__g;, customers or other creditors) |

as well ag its competitors in the field. These records and con-

.

tacts could provide good leads.

e , e .
2. Missing Persons

* S

An investigator may be asked to locate a missing heir, a
relative of a client, a person who needs to be served with process
in connection with current litigation, etc. A missing person is

dgenerally not difficult to locate--unless thaf person does not

o




want to b?e found. The fyrst Step is to send a registered letter
to the pers'on's last known address with. a "r’et\ufn’ receipt
requested” which requests’ the pgst office to forward the address
to the investigator.® Other possible sources. for'leads:ll .
o ~ former landlord, neighbors, postman, -
, local merchants in area of last . '

- known address

~71lpcal credit buxeau

- police department, hospitals
- relatives
~ references listed on \eméloyment ﬁ

- naturalization certificate, marriage

- f

‘applications

record, drivers license, car /

Y o

registration
L3
- ad_in the newspaper

- .,
_ —

11 . . .
See "Checklist on the Standard Sources of Evidence and

» Leads," .supra p. 35.

s
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3. Backgroufx;i Investigations

.

-
¥

. .:’:ROH the following p'ages there j6 a form used by a lafrge

~

Manhattan investigation firm f its general background inves-

5 . + . N
tigations on individuals. - The| first part.of the form seeks «

Al
information that goes to the identification of the subject.
s

The antecedent data covers prior his tory. ~
- 4 ¢ ’ ‘ w
- : -~
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OWN OR RENT LOCAL INFORMANTS

- 54 -

ea

N

BACKGROUND [NVESTIGATIONS -

TDENTIFICATION OF SUBJECT

1] Y -
'
1. Complete name_- s Age SS#
Marital status wife's name; pertinent info

children's names and ages

2. CURRENT RESIDENCE ADDRESS AND ’I}Y6E OF NEIGHBORHOOD
ey —_—

T

.

HOW L?G AT PRESENT ADDRESS-PRIOR RESIDENCE INFO

¥

-

3. 'BUSINESS AFFILIATION AND ADDRESS, POSITION, TYPE OF BUS.

64




ANTECEDENT HISTORY

~ L)

1. PLACE ¢ DATE OF BIRTH # -

PARENTS' NAMES § OCCUPATIONS N

-~

.

"WHERE DID THEY SPEND THEIR YOUTH?

-

EDUCATION - WHERE, WHICH SCHOOLS, DATES OF ATTENDANCE

L

2.

-
A T

.-
Vi

/
ANY OTHER INFO PERTAINING *

TO SCHOLASTIC ACHIEVEMENT, EXTRA CURRIC. ACTIVITIES

‘

w

‘ DEGREE? WHAT KIND?

3. FIRST EMPLOYERS TO PRESENT - F/T or P/T, POSITION OR TITLE,

JOB [ESCRIPTION, EXACT DATES OF EMPLOYMENT, WOULD THEY REHIRE?
, -

TYPE OF COMPANY '

o 65
ERIC” . :
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4. RELATIONSHIP WITH PEERS, SUPERVISORS, SUBORDINATES -, WHERE DO
HIS ABILITIES LIE...-ANY OUTSIDE ACTIVITIES, HONESTY, 'DKUSTWORTHI-
NESS, INTEGRITY...DOES HE WORK WELL-UNDER PRESSURE...ANY DEROGATORY 2
iIF SO, WHAT ARE DETAILS?... .REASONS FOR LEAVING...WOULD THEY REHIRE?
. ..SALARIES...HEALTH...REPUTATION... RELIABILITY...JOB UNDERSTANDING

" . ..WILLINGNESS TO ACCEPT RESPONSIBILITY. ces

4

c -

. e .
- .

IF SELF-EMPLOYED--WHAT WAS THE NATURE OF THE BUSINESS. . .WITH WHOM

.

DID HE DEAL?...CORP. NAME?...

DATE & PLACE OFNINCORPORATION'

’

WHO WERE PARTNERS, IF ANY? o

WHAT % OF STOCK DID SUBJ. OWN? ) WAS BUSINESS SUCCESSFUL? ‘

WHAT HAPPENED TO IT?

IF SOLD, TO WHO? _ . ANY SUBSID. OR

AFFILIATES?

5. WHAT IS HIS CHARACTER OR PERSONALITY LIKE? DID INFORMED KNOW

HIM PERSONALLY?

‘HOBBIES?

FAMILY LIFE?

EVEN TEMPERED? LONER OR JOINER? INTROVERTED,

EXTROVERTED? ) WRITTEN OR ORAL ABILITIES?

v

ERIC . R
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DOES INFORMED KNOW ANYONE ELSE WHO KNOWS é&l’"
»

6. CREDIT . /// ' : ,

T A ;
.7. LITIGATION CIVIL . CRIMRNAL BANKRUPTCY
STATE FEDERAL LOCAL ‘ Lt
- [
~ 0 . 1
8. BANKING-FINANCIAL..... BANK ’

TYPES OF ACCOUNTS-AVERAGE BAL.

HOW LONG HAVE THEY HAD' ACCOUNTS - _ ANY COMPANY -ACCOUNTS?’ .

'
\

Is HE PERSONALLY KNOWN TO OFFICERS OF THE BANK"

ANY BORROWING" . _SECURED OR UNSECURED?

IF SECURED, BY WHAT? . -

DO THEY HAVE. FINANCIAL STATEMENT ON THE SUBJ?-

WHAT IS HIS NET WORTH? " OTHER ASSETS...REAL ESTATE

. STOCKS . |\ ___EQUITY IN HIS Co., EfC.

A \

N
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" unsatisfied with,

which of the following statement §o you agréé or

disagree with3

flect your own vi
-

e . .
on is a separate profession. R

1

2. 'There is a great difference between investi-
gation conducted by the police and that conduc-

ted by a par%legél wérking for a law office.

3., An investigator is an advocate.

‘ N - -
4, It is impossible for the investigator to keep

from showing his own personal biases while in the -

field investigating. . :

5. fThere is often a need for a separate investi-

gation to verify the work of another investigatipn.
“ -

6. A good investigator will probably be unable to

describe why he is effective. There are too many -
intangibles involved. -

~
\

#
7. 1It'sy,a good idea for an investiffator to specia-

.
{ize in one area of the law, e.d., automobile

5 -

. T v

68 °
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For those ssatements that you are .
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o . > -
s willing to talk to and cooperate
<, .
th an X vestlga or, ‘fhere 1s reason to susgect .
“" " that tha.s péK rying to manlpulate ‘the inves- ) :
. v N ~
. %igator. N '
N — , . -
. —~— —
\\
' L)
\
L} "‘ .
t .
~ .
L » ’ '
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