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L MO’I‘ION‘ OF- EDUCATIONAL TESTING SEflVlCE
FOR LFAVE T0 FILE BRIEF AS AMICUb CURIAE

-

. Educationa}/f‘estmg S%)Vlce (helemafte1 “ETS”) re- -
spectfully moves, pursuant to Rulé 43(3) of the Rules '
of this Court, for leave to file the attached brief amicus

cur iac in this case S

Petitioners and ‘the Umted States hive consented to
* the filing of this ‘bijef by letters dated*November 14;
1975 and November 25, 1975, respectively. Respondents,’
by letter dated December 4, 1975, refused. to consent.
ETS does not urge upon this Court- the disposition
sought, by either petitioners or respondents. Therefore,

e »
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thlb motion and the attached brief, submltted before the
date for completion of briefing by the paltles are timely
‘ presented to"the Court. See Rule 42(3)-.

ETS was chartered in 1947 under the 'Educafion Law

of the State of New York as a private,.non-profit educa-
tional corporation.! ETS was organized by three major
educational orgMizations then actively involved in test-
Qg, the American Council on Education, the College En-

trance E\ammatx,on Board, and the Carnegle Foundation
for the Advancement of Teachmg These organizations
combined their existing testing functions to create a
single organization geared to meeting the increasing
_measurement needs in various fields of education.

The current program of ETS reflects both its initial

charter and the substantial growth in the testing and

measurement fields over the intervening decades. ETS’

develops and administers a.wide variety of tests for use
in employment selection and professional certification and
licensing, as well as for use in education. In the educa-
tional field, ETS tests cover a, wide variety of academic
"programs for elementary, secondary, college, and gradu-
‘ate levels. In the certification and licensing field, ETS
has developed nearly 30 different standardized examina-

[N

' The principal offices of ETS are locatedﬁ Princeton, New
Jersey, and it maintams regional offices in” Atlanta, Georgia;

Berkeley, California; Los Angeles, California; Evanston. [llinois;

Austin, Texas; San Juan, Puerto Rico; and Washfngtbn. Q(‘.

¢ For example, ETS developed and administers the Cooperative
Tests, for elementary and secondary school students, she College
Board Tests (including the Scholastic Aptitude Test) on behalf of
the College Entrance Examination Board, and the Graduate Record
. anmmatxom. Law Sctieol Admissions Test, and Admission Test
for Gmduato Study in Business, on behalf of the policy. boards
representing the respéctive graduate and plObeSlondl sehools, for
prospective’ graduate students.

-
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tions for professional and other occupational fields.” In-
cluded among these are two tests developed for use in
selecting policemen.* ETS. also offers advisory and in-
structional programs for educatorb, test users and the
general public.

ETS has had one limited contact with this case in the
proceedings below. Two current ETS employees, Dr. Al-
bert P. Maslow and Dr. David M. Nolan, furnished affi-
davits that were submitted and relied on by petitioners
in the District Court. At the time the affidavits were

" submitted, Dr.-Nolan was Director of the ETS Wash-

ington Office, -and Dr. Maslow was employed by the
United States Civil Service Commission.* These affidavits
expressed professional judgments on the validity study
submitted by petitioners, principally as to the usefulness

* These professional fields include actuarial work, .architecture,
engineering, law, nursing. obstetrics, ophthalmology, podiatry,

radiology, respiratory therapy, social work and teaching. The.

occupational fields inelude automobile repair, laboratory technology,
banking, firefighting, foreign 'service, hospntal fmancial manage-

, ment, muwant marine officer’s work, insurance, furniture ware-

housing. si¥k brokerage, eclectrical contracting, optical work, and
real estate sales and brokerage.

+ One was recently developed at the xe(Luest of the Department
of Personnel of the City of Philadelphia.”The test measures spe-
cific cognitive abilities that were related to performance of police
work through job analyses by both, measurement and police pro-
fessionals. The test has been both content and concurrently vali-
dated and ETS has recommended further vahidation during oper-
atlmml administration. A second test was developed at the request
of the International Association of Chiefs of Police for use by
local police "departments around the country. The test measures
specific intelleetual abilities that have heen related to police work
through job) analyses by both measurement and police professionals
and has been the subject of content validation as well as concur-
rent validation in four different locales. Neither of these tests is
similar to the test at’issue in this case. However, the analysis used
by this Court to determine the “job-relatedness” of this test might
affect the use of the police seleetion tests developed by BTS.

. 'Dr Maslow has since joined the ETS staff as Director of the

Center for Oceupational-and Professional Assessment in Princeton,
NJ. . N

: . 4;« .
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of training success as a criterion for test validation and
whether. in light of the findings of the validity study,
the test-at issué discriminates against blacks. These affi-
davits were made by the affiants in their individual ca-
pacities as measurement experts; Dr.*Nolan did not sub-
mit his affidavit as a representative of ETS. ETS does
not endorse tEe testimony of either affiant as reflecting
its corporate ‘position with respect to this case.

ETS interest in this case arises oyt of its extensive
expevience in developing and validating standardized
tests for employment selection and other purposes and
its concern that the applicable legal standards be work-

able and fair. In particular, ETS is concerned with the *

analysis employed in determining whether Test 21, used
by the Metropolitan Police Department of the .Bistrict
bf Columbia in selecting among applicants for-entry level
positions, is “job-related.” The ,requirement of " job-re-
latedness is a legal standard of braad applicability to a
variety of fact situations and, as such, it is important
that considerable care be used in articulating its mean-’
ing and scope. LETS interest in this legal issue is dis-
tinct from that of either of the parties, and the attached
amicus curiae brief is limited to questions of law perti-
nent to this is<ue that. may not be presented adequately
by the parties. ' '

As veflected in the papers filed below and by their
initial brief to this Cdurt, petitioners have an expansive
view of the role of technical evidence of test validation
in determining whether a particular test.is job-related.
They urge that a validity study of the tes ¥ them
confirms both the validity of the test under profesdonal
measurement standards and qits job-relatedness un¥er. .
- legal standards.

b

As indicated by their papers filed below, the respond-
ents have a different but similarly expansive view of the
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role -of test validation. Respondents criticize the study
offered by petitioners in numerous respects. Underlying
their position is the view that technical validation data,
uding only one of several professionally accepted meth-
"ods, constitute not only the preferred but \ntua]ly the
only acceptable evidence of job-relatedness. -

ETS has a different view—one which, pelhaps para-
doxically, assigns a less dispositive role to statistical
wvalidation evidence. ETS’ experience-in-eenstructing, ad-
ministering.. scoring and evaluating a wide variety of
tests related to employment licensing, certification and
seleetion indicates that statistical evidence of test valid-
ity cannot be substituted for basic analytical Judgments
about fairness and .rationality. ETS ,aecogmzes, how-
ever, that statistieal and other evidence of test validity is
important to both professional and legal judgments about
the use of a particular test. ETS believes that this func-
tion can, and should be defined with particularity. In the
attached ammicys curiae brief ETS presents a framework
that utilizes technical evidence of test validity in an ap-
propriate balance with the analytlcal judgments about
fairness and rationality needed to implement pIOpeIly
the concept of job-relatedness under Title VII:

For the reasons stated above, ETS respectfully requests’
that thix Motion for Leave to File Brief as, Amicus
A (‘mmo be granted. .

\Respectfully submitted,

&

HowarD P. WILLENS

DEanNe C. SIEMER

THEODORE S. S1MS

Attorneys for )
Educational-Testing” Serrice

December 19, 1975. x
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BRIEF AMICUS CURIAE FOR
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. QUESTIONS PRESENTED

Two quéstions are pregented for review in this case.
The first is whether a prima facie case of racial dis-
crimination in the use of Test. 21, has been established
by the statistics presented by respondents. If so, the

" second question is whether Test 21 is' sufficiently job--
related to be legally pelmxSbele in selectmg among po-
\tentxal employees.

-
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This brief deals enly with the second question. It does
not discuss the holding of the Court of Appeals that the
affirmative efforts of the Metropolitan Police Depaltment
of the District of Columbia (hereinafter the *Depairt- -
ment” 1 to recruit black officers and its success in so do-
ing are irrelevant to respondents’ showing that Test 21
had a disparate impact. ETS recognizes that-this Court’s
disposition of the first question may render it unneces- *
sary to reach the issue discussed in this byief.

4
‘ ¥ STATEMENT OF THE C‘ASE - i v
The issue discussed In-this brief arises on the follow- g
. ing fadts. Test 21, of which the record contains three.
p versions, App. 209-31, 232-55, 256-78,' is a test of verbal i
* . ability developed by, the United States Civil Service Com-

mission. App. 187. It has been used by the Department

in selecting applicants for many years and, for approxi-

mately 20 years, a score of 40 right answers out of 80
questivns has been the nfinimum acceptable grade. App.

191. Whites achieve the requisite score on Test 21 in a

greater proportion than blacks. App. 32-35, .

A 1967 study conducted by David L. Futransky, a’
. Civil Service Commission employee, in cooperation with .
‘the Department (the “Futransky Study”, inquired into
the relationship between applicant scores.on Test 21 and
various aspects of <subsequent performance. App. 99-
© . 109. It used- a method referred to by psychologists as
“criterion-related” validation. The criteria selected by
Mr. I‘uthnxky were of two ‘general types: recruit school

. K performance criteria and on-the-job per }ipfmce criteria.

N e

The enly recruit school pexfoxmance crglerion available

was the findl average score’ achieved eight \ubJect~
¥

matter examinations. There were five on-the-jop pérform-

ance criteria available: supervisors’ ratings, commenda

tions, promotions disciplinary pro’ceedings* and’ Q'epara-

. F

. ! References to the Appendix to' Petxtlonor‘f Brief are desig-
"% nated “App.”; those to the Appendix to the Petmon fox Writ of
Certiorari are designated “CA ¢

r ° » . -
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tiong,

(ma‘ averages of scores on written examinations.

,‘ cluded the 0 rating even though that la,tm;z represented e

3 ..
L &
Mr. Futransky grouped commendations and pro-
motions into a smgle chiterion called pesitive incidents
of performancé; and also grouped.low supervisory rat-
ings, disciplinary? proceedings and separations into a
single cuiterion called negative incidents of _performance:
He performed the eriterion-related validity. study bx com- |
paring scores on Test 21 to each of these criteria to,

derermine the statistical correlation with these various .

measures. - .

i

The Futran»k) Study suggested with respect to white
recruits, the existence. of positive- correlations between
high scores on Test 21 and subsequent high job performi-
ance ratings, App. 106-07; po<1tne correlations between
scores on Test 21 and positive performance inci-
dents, App 109; negative correlations between scores
on Test 21 and negative performance incidents, App
108 and positive. correlations between performande in
the’ Departmenta training curriculum, as measured ‘by
and
subsequents job performances ratings. App. 104-06. For
black recruits, the Futransky Study did not disclose simi-
lar correlations. .App. 104-09.. Even for \xgife recruits,
the Futransky Study did not disclose, ahd it was net, pos-
sible to infer flom the study, whether the correlations
for whites were based on sufficiently” refined analysis to
be meaningful, App. 181, or whether the job perform-
ance ratings used as a .criterion themselves meanmgful
reflected . actual job pe]fonndnce App. 30" 182, 207.-
,Both CUUIt\ belo“ proceeded on the aseumptlon that Test.

' -

One olmous plof)lem with tb( cntef:on of supe UISOT S’ xatmgs
1s that it included all posttinve ratings ¢ 1. through « 4 ox-
tive
-or competent” pe rformance  App 104, Indu”non of the () rating
within an index of “‘suceessful’ on- the-job pufmmancc mlght ma-
ten&lly aﬂ”ut the statistical.outcome gf the study

-

.
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21 had not been shown by the Futransky Study to pre-
dict overall job performance. CA. 17a, 49a.*

.

The Futransky Study did ebtablmh however, thut high
scorérs on Test 21, both blacks and whites, were more
likely to do well on written examinations adm_m1>te19d
during the course of the Department’s training curricu-
lum for new recruits thereinafter ‘Recruit School” 1.

. At the time of the Futransky Study, Recruit School was

of twelve weeks’ duration. App. 102, Howesew,the

s¥llabus  of the » recruit training cfiiticulum * reflects
that: Rec1u1t School had been expanded as of- 1971 to
_seventeen weeks$ including two weeks of mid-curriculum
,on-the-jgb training. App. 112. Of -the approximately
. 608% hours of total instruction during Recruit School,
approximatdy 390 hours tor somewhat over 2 months!
are devote to classroom instruction. App. 112-13.

The two classroom-oriented portions of the curriculum

are the “Police Operations Section” and “Laws and Docu-

-mients Section:” App. 114-15. Significant portions of
the Police Operations Section are devoted to understand-
ing the “‘Police Manual®’ (18 hours of classroom instrue-
tlom and to “Repmt Writing and Report Writing Re-
view” 142 hours of c]amoom instructiont. App. 22
31. Principal toplgs covered in the Laws and Documents
‘301t10n of the curriculum include the District of Co-
Iumbla Cede (36 hours), Police Regulations (17. hours/,
* Traffic Regulatlons (23 houxs) Alcoholic Beverage Con-
trol Laws (11 hours),.the Rules of Evidence (20 hours:

“and the Law-of Arrest; Search-and Seizure (40 hours)

App. 1356-55 Written examinations are administered

- Ky .
“'The affidasits reflect some dispute, which nuthu court, below
regarded as pertinent, as to whethet the :Futransky Study “estab-

lished that Test 23 did not pw(hct job performance ratings, positinve

¢

performance incidénts or negative pufmm,,mu imetddénts for black |

.offiters, App. 54-55, or whether 1t avas simply thOI]CIUbl\L on this
score. App. 181.

. '
" . 4 .
. \
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upon completion of instruction in each of these topics,
< App. 123, 131, 141, 144, 148, 155; see App. 18p, and
each trainee is required to score 75 percent or
Those who fail an exaniination in a particular area

S The Futransky Study examined the correlatio

> sscores on Test 21 and final averages achieved
Recruit School. It found that. for both black and white
“recruits. those who scored higher on Test 21 were more
likely to graduate from Recruit School with a final aver-
age of 85 or more.” The correlations were, from a
statistical “Staudpoint, significant for both blacks and
whites. App. 190791,

On these facts, respondents, intervening plaintiffs in
the District Court, moved for partial summary .judgment.
~ In addition to an affidavit assessing the impact of Test 21,
respondents’ Motion was based on the affidavits of two
texting professionals to the effect that scores on Test 21
did not correlate with ratings .of overall Job\zperfmm-
ance. App. 49-57. Petitioners responded with a Cross-
“Motion for Summagy Judgment, based largely on affi-
davits of testing profefsionals to the effect that Test 21
ad been wvalidated as predicting relative ability to master
the substance of the Department’s Recruit School cur-
riculum. App. 172-208, The District Court ruled in-
’ " favor of ‘petitioners. The Court of Appeals reversed.

« *The I"t/a':msky Study, which observed without elucidation that
“fatlure to complete Recruit School is, for all practical purposes,
- ) ‘non-cxistent.”” App. 100, is the only evidence for this conclusion.

“App. 102-03."While one of respondents’ experts sumz/estod that

* the significance of the data disclosed by the Futransky Study was

“confourided”™ by the ubsence of evidence of whether the final aver-

ages were, for recruits who, had failed one or more of the written

tests, bhased um the first or subsequent taking, the record discloses
that they weré mn fact based on initial taking. App 176, 181.

b
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After holding that the respon > had ade out a prima
fore ‘case of discrimination, in th?f\u se of Test 21, it
Leld that petitioners hal not e~tabT*’~he?R ¢ test_to be.
“job-related,” expresstng ‘‘grave doubts” >’n Nh(.th@
validation pf an apmnlmment tesy against performance

_in a “training program” could e\ELWth& dpp ica- 3
ble lezal requirements. ] .
: _ INTEREST OF AMI”(_},L}S*C*ITRT'R% '

:f*" .

Educational Testing Sgﬁ?‘ice i= a private, non-profit
educational corporation efigaged primarily in the develop- -
ment, administration,- and scoring of>standardized tests -
in many fields. ETS prepares tests to be uséd for em-
ployment <election purposes, including testa to ‘be used -
for ~election of policemen. The ~pe01ﬁc interest of ETS
in this cae is detailed in the accompanying Motion for
Leave to File Brief As Amicus Curiae.

SUMMARY OF A’RGUMENT
Analysiz of the requirement of jbb;x'elate(lness under
Title VII of the Civil Rights Act of- 1964, as amended,
42 U.S.C. ¥2000e ¢t-seq., has been confused by the failure
»"  to conxider separately the two principal issues compre-
.» hended by this requirement and by the tendency to utilize
mtechnical evidence of test validation alone to measure
(nmplmn(o with basje legal requirements of fairness and,
mtlmirLt\ in clissifications made for employment \e]c’c- .
tion pmpme\ - :

wa

Courts should "E’hu%i:er first the issue of whether the
_ knowledge, skills or other attributes used by an employer
"o clasify prospective employees are fair and rational

- me selection decisions. Employers should be per-
” mitted to meet this threshold requirement of job-related-

. ness hyetemonstrating that the knowleclge, skills or other
attributes to be measured in prospective employees are.a
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* fair sample of those required in overall job performance
or that they are key elements of job performance. the
absence of which will create a substantial risk of non-
success on the job. If an employer elects to utilize key
elements. that procedure -should be permitted at each

- stage of a multi-stage employment process, such as one
wiljzing a training program, in the same fashion as it
i3 permitted in a single-stage employment process. These
judgments are largely independent of any test validation
process, and ~hould be made by assessing all the relevant
evidence” under traditional Judmal standards-of reason-

ahﬁne\\ and fairpess. <

% wammmg that a measure.of job performance

of selected Key elemefifts may plopem be used as a. Basis

" for employment selection, the courts thould then turn to
e the separate question of the fairness .and rationality of

"o~ any wandardizéd, tests used. Evidence of test validity .-

may be useful in .making these judgments. although there
is no single measurement of test \ah(hb\ or preferred
evidence by which the fairness amid rationdllity of the
. use of a particular test can be assessed under all cir-
cumstances. The legal standards for deterimining the ap-
propriateness of test use shofild avoid prescriptiof of
rany one method of test validation and should be stated
20 as to pernlit the developntent of new techniques and
appropriate combination of _established techniques.

. Such an. analysis of, the job-relatedness requirément

iz fully consistent wjth this Court’s decisions and appli-

cable legal and professional standards. Both the District
Court -and the Cowrt of Appe'lls in this case failed to.

reparate the two distinct issues involved ip the determi-
nation of wblelatednes< Both courts over-generalized
with repect to the applicable legal standards and .failed

Cn to consider important evidentiary links in the chain of
) pwoof e-tablishing job-refitedness in a nfulti-stage em-
\ - ) ‘ LT
\ I
¢ A '
\\‘ . \ \ -
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ployment selection process. Further.elucidation of the
jubsrelatedness vequirement by this Court is both desiy-
ﬁble% appropriate on the basis of the record in this
cas

Al v

'ARGUME\‘T

I. THE ANALYSIS OF JOB 'RELA.TED\EQS SHOULD

DISFINGUISH BETWEEN THE APPROPRIATE-

~ NESS OF THE KNOWLEDGE, SKILLS OR OTHER

( ATTRIBUTES USED BY AN EMPLOYER TQO CLAS-

- STFY PROSPECTIVE EMPLOYEES AND THE AP-

PROPRIATENESS OF ANY STANDARDIZED TEST
"USED TO MEASURE THOSE ATTRIBUTES.

This case provides an opportunity ‘for this Court to .
elahorate further the requirement of ‘“job-relatedness”

éstablished in Griggs v. Duke Power Co., 401 US. 424
119711, and Albemarle Paper Co. V. Moody, 422 U:S. 405
11975+, Such elaboration is necessary to establish an
analytical framework within which spetific problems

raised by individual cases can be coherently and con-
\l\t(ntl\ 1e~ol\ed

I\uthel (“u,r/,r/» nor Albenrarfe required a detailed in-
quiry into the ~ubstance of the job-relatedness require-
ment.” In Grigys, the employer used two verbal "aptitude
tests to select emplovees for the operating divisions of a
steam generating plant. The only evidence offered by the

. employer to prove that the tests were work-related was a

vague managerial judgment that greater verbal ability -

“generally would improve the overall quality of the work
foree.” 401 U.S. at 431. This Court held that Title VII
prohibits the use of “an employment practice swhich op-
erates to exclude. Negroes [and which] cannot be shown
to be related to job performance.” Id. . Since there was
no showing of any relationship of verbal ability to job
performance, the Court needed tg examine the job-related-
ness requirement no further to conclude that, under the

i {)
ted
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“circumstances disclosed by the record? the use of these
" verbal aptitude tests was. improper under Title VIL.

In" Albemarle, the employer used genéral verbal apti-
tude tests in selecting applicants for employment in the
operating divisions of a paper mill. After the decision
in Griggs, the employer engaged an industrial psycholo- )
gist who attempted to develop evidence of job-relatedness.
The resultant study compared scores achieved on the
tests by incumbent employees with, supervisors’ ratings
of those employees as to,overall on-the-job performance.
The theory was that if }%gh verbal aptitude scores cor-
related well With high supervisory ratings, the necessary
job-relatedness would be established whether or not any
.particular level of' \erbal aptitude was actually required
for the job. This Court found the validation study to be
defective in a number of basic respects and concluded
that, since the minima] relationship.sought to be proved
could not be <upported by the study, and no other evi-
dence was offered, the requirement of job-relatedness had
not been met. On the facts in Albemarle, the Court was
not required to examine the nature of the relationship
.sought to be proved or to consider evidence other than
the test validatipn study.

" As increasingly complex cases in the employment test—
ing fleld come before’she courts, it becomes highly desir-
able for this Court to"articulate furthef the standards

“for-determining whether” the basic “job-relatedness” re- .

quirement has been met. Properly construed, the deter-
mination whether a particular test challenged under’
Title VII is ““job-related”. requires answers to two, basic
questions: 1) Has the emplow er selected an attubute or
skill to be measured: which is reasonably related to likely
success (pr lack of succesgs) on the job? and 12) If so,
is the tesd at issue properly designed and'used to meag-
ure the particular attribute selected by the employer’
Examination of ‘these_two questions will assist in sharp-

23 )
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ening the relevant issues and in defining appropriate
roles for the test validation expert and the court in mak-
ing the required “job-relatedness” determination,. Such
an analysis is not only consistent with Griggs and Albe-
marle but is also supported by the relevant professional
guidelines set out by the American Psychological Asso-
ciation " and the relevant legal guidelifies set out by the
Equal Employment Opportunity Commlssmn T

A. Employers Should Be Permitted to Meet the
Threshold Requirement of Job-Relatedness by
Demonstratmg Legitimate Interest in One or
" More Key Aredé of Knowledge, Skill' or Other
Attributes. v

The requirement of job-relatedness as first articulated
by thé courts understandably described job performance
in general terms. Many employers assess théir employ-

" ees with respect to their overall competence in perform-

ing the tasks required by the job, frequently by refer-
ence to the observations of supervisors. A number of

_ lowel courts, in describing the job-relatedness require-.

ment under Title VII, have used the phrase “overall job
performance’” as’the standard to which any selectich
technique must be related.” Althéugh it is plain that a

“

¢ AMERICAN PSYCHOLOGICAL ASSOCIATION, STANDARDS FOR EDUCA-
TIONAL AND PSYCHOLOGICAL TESTS (I974) (hcereinufter the “APA
STANDARDS” ). The APA STANDARDS are a rcévision of the STAND-
ARDS FOR EDUCATIONAL AND PSYCHOLOGICAL TESTS AND MANUALS
(1966), referred to at 29 C.F.R. § 1607.5(a).

" Equal Employment Opportimit‘y Commssions “Guidelines on
Employee \ol()ctxon Procedures,” 29 C.F.R. q1607 et seq. (197D
theremafter the “EEOC Gludelmes ").

« See United States v. City of Chicago, .;80 F. bupﬁ 54 3, )oo-)G
(N.D. HL 1974): Vulean Soc’y of N. Y. Fire Dept. v. #.5.0, 360
I, Supp. 1265, 1272-74 (S.D.N.Y.), aff'd i relevant part, 4{)0 F.2d
3T (2d Cir. 1973). Cf. Smith v. City of E. Cleveland, 363 F. Supp.

_ 1131, 1148 (N.D. Ohio 1973), rev'd on- other grounds sub nom.

Smuth v. Troyan, 520 F.2d 492 (6th Cir. 1975). ‘Many cases did not

-~
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measuré of overall performance may provide an accept-
able basis for establishing the necessary ‘job-relatedness,
any suggestion that such a measure is indispensable to
establish job-relatedness should be rejected by this Court.

The legitimate interests of employers and the existing
legal precedents demonstrate that alternative means, re-
lying on key .elements of job performance rather than
- on overall assessments of success, are equally pe1m1551b1e
. and desirable under Title VII.

\\\ ‘ 1. There is a leg 'niate interest in focusing on pne

e, or more key.ele ﬁts of job performance.

An eﬁi}‘rbygr’s principal legitimate purpose in classify-
ing persons at any point during the process of employ- -~ .
. ment selection is to maximize the chances of selecting i
- those persons who are likely to be successful at their jobs
and to minimize the risk of selecting those who are not.”
In many employment situations, ' attempfing to maximize
the chances of selecting successful: employees involves a
different, and moré, difficult, assessment than minimizing
the risks of selecting those who are likely to be unsuccess-
ful. Because of the difficulties in defining overall sue- '
cess, employers frequently find it useful to identify one
or more key elements of job ploﬁc1ency the absence of

reach tAhi:s question simply because there was little or no evidence
of job-relatedness at all. E.g., Bridgeport Guardians, Ine. v. Mem-
bers of Bridgeport C.8.C., 354 F. Supp. 778, 790-93 (D. Conn.),
aff'd in rdevant part, 482 F.2d 1333 (2d Cir. 1973): Chanee v. Bd.
of Examiners, 330 F. Supp.. 203, 216-19 (S.D.N.Y. 1971, aff'd,
458 F 2d 1167, 1174 (2d Cir. 1972) ; Kirkland v. N}, State D.C.S.,
374-T. Supp 1361, 1372-76 (S.D.N.Y. 1971), aff'd 520 F.2d 420 {2d
Cir. 1975). .

"% A classification can bo fair if it provides some reasonable level
of certaunty that, as the standard is apphied to a group of prospee-
tive mn(lulntm the decisions made taken as a whole will serve
legitimate employer objectives, No classification can ensure that
every mdividual decision using the eriterion will be correct in
v terms of the leglumaté purpose.

2

T

i~
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which increases the risk that a prospective emi)loyee will
not perform successfully.

Successful overall job performance is frequently diffi-
cult to define. Various combinations of individual . .
strengths can overcome various combinations of individ- >
ual weaknesses. Thus, it is difficult to agreg¢ on some '
meanmgful measure of ovetall job success even for lon
requiring.fairly simplé skills: !

“For example, ‘the success of production workers . .
, . might be gauged in terms, of the number, of units of )
IR work turned out per-gay, the proporﬁlon of com- )
ot pleted units that pass inspection, wastagerand main-
tenance - of: tools "and equlpment Clerks Thight be
rated by thelrf_gupenor in. terms. of quantity of
work, accuracy, ‘and initiative. . [Iln most cases
. * no single criterion can be taken to give a complete
description of job success because each of- them .
measures some impor tant dnd pertinent phase of pu- )
formance.” * -

. R

Even for relatively simple jébs the variety’ of ways in .
, which proficiency is defined may depend on different and
’ more 1mporta"ntly, unrelated characteristics:

" “The fast typist may not necessarily be-the most
accurate, and the bus operator who has the fewest
accidents may not be the one who best maintains ,
his schedule. "So questions arise as to whether such
unrelated kinds of performance can be meaningfully .

]

v

-

. N

“‘FJ E. GHISELLL THE VALIDITY OF OCCUPATIONAL APTITUDE

TESTS 22-23 (1966) (hereinafter cited .as “GIISELLE). See also

Cw e L CRONBATH, ESSENTIALS OF PSYCHOLOGICAL TESTING 413-16 (Jvd

“ ed 1971) (hereinafter cited as “CRONBACH); A. ANASTASL, Psy:

CHOLOGICAL I'hSTl\(. 417 (3rd ed. 1968) (heranafter cited as

“ANASTASE) THORNDIKE & E. HAGEN, MEASUREMENT AND

EVALUATION IN PSYCHOLO(.Y AND EDUCATION™ 234 (1955) \herem-
after cited as “THORNDIKE & HAGEN"),

t - “
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»
-, combined into a single over-all index of JOb suc-
cess.” M =
¢ It is even clearer for more complex jobs that:

“Success is never unidimensional. Partitularly in
high-level positions. there are many patterns of suec-
cess. Teachers, for example, may.excel in different
ways: one develops*into a friend~and counselor for
xouth one’ stimulates independent thinking in the
few brightest students, one overcomes the blockings
that cause failure among weak students. To try to
. score these types of performance on a single scale
is pomtleqs—one loses information. . . .”*

l

Similar problems inhere in the implementation of meas-
ures of overall job success even when they are available.
‘ .For example, supervisory ratings uSed to assess overall

1 GHISELLI at 23. See also CRONBACH at 443-44.

12 CRONBACH at 443. See Bridgeport Guardians, Inc. v. Members
of Bridgeport C.8.C.. 354 F. Supp. 778 (D. Conn.), aff'd in, relevant
' pard, 482 F 2d 1333 (2d Cir. 1973), where, in considering the job-
relatedness of a test used to select palice recryits, the Court ob-
soncd that:

L4
“[Wllth jobs of anore complexity, especially those requiring
~ exereise of judgment, there is not likely to be agreement on

which ¢riteria are truly indicative of successful job perform-’
ance, nor has the art of evaluation acquired such plccmon that.
measurements of job performance can always be readily or
‘ucm‘ltvly made.” 354 F. bupp at 789.

. ' See alsn Castro v, Beecher, 334 F. Supp. 930 (D. Mass. 1971,
aff'd 1n part and rec’d in part, 459 F.2d 725 (1st Cir. 1972) : -

" ©"Onc might hazard a guess that reliable aptitude tests cannot

be designed for candidates for the Presidency, Congress, the

. ) Supreme Court and many lesser publie and private ‘offices. The

g 2 reasons include . . . the greater significance of integrity,

stiength of ('hzu'zlcl);r. attractive personality, emotional sta-

bility, wisdom, judgment, sympathy, social imagination, intui- ~

. " tion, (‘omm(m sense \nd good for tunc 7334 F. Supp. at 942-
4'5)

’
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performance on many less complex jobs may -frequently
be biased and suspect.! . N .

- The risks of non-success. however, are easier to define -
" conceptually ‘and.ultimately easier to measure. Almost
every job involves one or more key elements_—either par-
ticular knowledge, skills, .abilities, personal charactéris—ﬂ
tics, or other attributes—which, if absent in a pyospective
employee, increase substantially the risks of non-success.
Examples are readily avdilable: the prospective biology
teacher who has an effective classroom manner, relates
well to parents and keeps records efficiently~but who
lacks basic knowledgeé of biology; the prospective engi-
neer who has the requisite knowledge of mathematics
and engineering principles, is skilled in the handling of
measurement and drafting tools, has the verbal ability
to communicate with others, but who cannot read basic
blueprints; the prospective bank teller who can do ‘the
computations required, operate the office machinery, and
deal with the public but whose personality is such that
gambling is an irresistibly attractive activity. In each
of these cases, and in many others, the assessment of -
candidates in terms of an important dimension of work
performance can aSSist’a‘n employer. in identifving those
for whom -the risk of non-success is relatively high,

; o

\.\

/

VT HORNDIKE & 1IAGEN at 234; CRONBACH at 571-74: Brito v.‘ VAR
Co. 478 F.2d 1200. 1206-07 (10th Cir. 1973) ;7 Vulean Soc’y of NLY.
N Fire Dept. v, C.8.C., 190 F.2d 387, 395 & n,10 (2d ('ir. 1973). ?.

" See Castro v, Beecher, 334 F Supp. 930, 943 & 1.9 (D. Mass.
- 197D, aff ' d 10 relevant part, 459 Fx2d 725 (1st Cir. 1972) (“Tt would -
not be astomshing to learn that the most that intelligence or apti-
tude tests can be counted upon ‘to accomplish is to winnow out the,
obviously incompet®nt police candidates.™) ; Pennsylvania v. O'Neil),
348 I°. Sw)p. 1084, 1091 (F.D. Pa. 1972) aff*d by an vequglly divided -
court, 475 ¥.2d 1029 (3rd Cir. 1973) (en bane) (“['P‘fvsting}oxpvrt}x
can reach judgments as to whether some applicants may be so obui-

g
s
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Tests. may as a practical matter be more useful-in
assessing, applicants in terms. of particular characteris-
ties for which an employer may have a legitimate con-
: cern. Tests can be related in a more meaningful way to
particular work-related proficiencies ' or aptitudes ' than
to overall job success. Ultimately it may be possible to
combine a series of tests for particular job-related. char-
. ‘acteristics into batteries that may provide a more com-

¢ prehensive appraisal of individual applicants.’”” But the
development of an overall battery, for even a single job
< or class of jobs, may be an expensive and protracted
process,"” which gven then has practjcal hmltatlons whigh

' not all employers can afford-to Bear.®

Consequently, there is a practical need, particularly
for employers that make hiring decisions frequently, to
be able to appraise potential candidates in terms of

‘ously ungualified on the bgsis of their performance on the examina-
tion that their acceptance on the police force would not assist in
the validation of a passing. grade and/or would constitute an un-
acceptable risk.”) ¢ . ¥

. "See, e.g., ANASTASI at 424-34.
¥ See, ¢.9., CRONBACH at 417-21,

17 See ANASTASI at 413-16; CRONBACH at 410-17. See also
. Buckner v. Guodyear Tire and,Rubber Co.,, 339 F. Supp. 1108 (N.D
Ala. 1972y, aff'd, 47¢ F.2d 1287 (5th Cir. 1973).

™R, 9. CRONBAGH at 414-21,,443-44. .

x

1 A% one authority observed, in drder to develop an appropnato

h - test battery the US. Air Porce
. oW . “went to the trouble of sending through training a 1300-man
T . ’ random sample of all ellglble recruits, even though they knew

"in advance that the maJorlty would fail.

“ “'I‘he Air Force took costly risks in sendmg an unselected
group into training. Neither the employer nor the public wants
to see unscreened men in responsible positions. The employer
tied by semority rules may properly refuse to hise low scorers
that he will be unablecto get rid of. All the costs, obvious and .
‘hidden, must be weighed in deciding on the proper scale and

‘ /’ ’ duration of a tryout.” CRONBACH at 412.
“., . .

. - : 29 . < :
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emplayment-related characteristics more narrowly de-
fied than overall job success. A classification of poten-
tial employees using rationally selected and defensible

key elements of job performance-serves the same legiti-

mate purpose as anlassmcatlon based on measures re-
lated to overall job performance and both methods should
be equally acceptable undel Title VIL

2, Use of Ley areas of Lnowledge, skill or other,

_attributes as criteria for classzfymg employees "

. “is. consistent with existing case precedent, arid
guidelines. - . 3

,
-',i. ) LN

3,

. , L ‘ .
The foundation of this approach was recognized by

this Court in Albemarle Raper Co.-v. Moody, 422 U.s.
403, ‘483 (19751, when it faulted "the employel s aSSbe-
ments of employee pel'formance beca‘Use there "was no

pany’s ‘legitimate interest in job-specific abzlzty 2
4Empha<15 added.)

L
The EEOC Guidelines also recognize the propriety of
clamfvmg potential employees on the ba51s of !

nnpmtant e]ements of work behavlol which com~,
prise ot “are relevaht to the ‘job ok “jobs for whxch
c'mdxdates are being evaluated.” =

I‘ixew hele the Guidelines exp11c1tly provrde that .

“The w01k behaviors or other eriteria of emplovee
.adequacy, which the test, is intended to spredict ov
identify . .. may include measures other than actual
work proficiency, such as training tlme, sppervisory

.
.

.
-

229 ("F.R. § 1607. t(c) This provision of the EEO(‘ Guulelmm ,
was (mdmsvd by this-Court 1n Albmnarl(* 422 UsS. at 431.

&
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ratings, regularity E)f\attehdance and tenure.” 29 °
C.F.R. £160751b1(3). .

It is reasonably tleai that the Guidelines do not purport
40 ‘exhaust the range of permissible work- related, beha-
viors for which an employer may legitimately b& coft-
$ cerned. Instedd, they provide generally that:

~

“Whatever criteria are used they must represent
0 major or critical work behauoxs as revealed by care-
ful' job analyses.” 29 C.F.R. §1607.5(b) (3).

S Moreover, the Guidelines do not condjtion test use on the
de\elopment of, batteties designed to provide a- compre-
hensive candidate evaluation. They provide only that'a
test must be a valid measur'e of <‘at least one relevant
“criterion’ of work-related importance.®,

"

The profewonal guidelines-make a, similar provision

“for &electmq key elements: , - ' .
‘ “Test users ‘might deﬁne the pexfon mance tdomain
' ~ . %, in terms of appropriately detailed and compre-
T hensive- job analyses ./ . . . The' performance do-
main, woyld need definition in terms of the- -objectives - |

.ot of measurement. restricted perhaps on}\ to critical, .-
’ o most frequent, or prerequisite-. wmk behd\uolb”A
" APA STANDARDS at 29. ¢ '

[This’ approdch to the use of standardized tests is re- - )
. flected in Unitéd States v. North Carolina, 400 F. Supp. - «
. ’ 343 (FI}N—C «1975)  tthree-judge court), where the
" couft considered a challenge to the use of tests in cer tify-
mg*pnoxpectl\e tedchezls In that case the state had not-

'S
3 ' . . - . '

A29CEFR §1607.5¢) (1. The Guidehines ¢ 1ut|0n h()\V(‘\(‘l that -
where an (-mplmu uses ‘“‘a smglv test as the sole seleetion d(\'\w( . o
.. use of the test “will be scrutinized clogely whert that test is salid

agamst only one component of _]ob performance.” ~‘>‘D C.F R. § 1607.5,
T e (L)(l) . . .

- - -
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*had not attempted any assessment of candidates for cer~

* didates while .a certifying’ authority must ce1t1fy all

P

*

.18 ‘ -
performed any JOb analysis for the job of teaching and

tification that related to overall job pe1f011nance—“1‘he —
court held that:

LIt s beyorid argument that the State of North

Carolina has the right. to [single out the key element

of knewledge and] adopt academic requirements and ‘
written achievement tests designed and validated to -
disclose the minimum amount of knowle‘dge neces-

sary to effective teaching.” * :

The court distinguished between the employment selec- E
tion and certification processes, pointing out that an em- v
ployer may select only the best from among qualified can-

“those who aYe minimally competent. 400 F. Supp. at 850.
. However, the court pointed out that’the requirement of a
job-related criterion by which to make the classification

a

is the samé in both cases. 400 F. Supp. at 351.n.8.

~ whéther that attribu@e is appraised by a test. ’

. The threshold question whether an employer has iden'-‘

‘tified a $ufficiently .important work-related “attribute is

largely independent of fechni¢al questlons of test valida-
tion. Indeed, the propriety of selectmg employees on fhe
basis .of 'any particular attribute does not depend on

2
-

)

2400 F. Supp. at 348; ‘citing other cases in which particular
knowledge had be#n singled out as the ceriterion on which a clasgi-, -
fication” was based: Dent v, West Virginia, 129 U.S. 114 (1889 )

{medicige) : Stephens v. Dennis, 293 F. Supp. 589 (N.D. Ala. 1968)

(pharmacy) ; Lomlm)dl v. Tauro, 470 F.2d 798 (1st Cir. 1972),°

cert. denisd, 412 US. 919 (1973) (law); Graves'v. Minnesota, 272

.S, 425 (1926) Udentistry); Williamson v. Lee Opticat Co., 348

LS. 483 (1955) (optemctry); England v. Louisiana Bd. of

Medical Examiners, 246 ¥. Supp. 993 (E.D. La. 1965), af’d mem., )
384 U.S. 885 (1966) (chiropractic medicine) ; and Milner v Burson, ., at
320 F. Supp. 706 (N.D. Ga. 1970) (driver training instruction).
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This Court’s reference to ‘‘job-specific ability” in Albe- .
» marle confirms that it is not possible to frame a compre-
. . hensive Iegal definition of what particular attributes are
of legitimate concern for particular jobs. It is, moreover,
- reagonably clear that both the quan}um and type of evi-
derice necessary to identify the attribute will vary from
situation to situation. Few would quarrel with the propo-
.+ . sition that secretaries should know how to pe or bank
tellers how to add and subtract. "Equally few twould
", dispute that social ’workels should have a basic¢ knowledge
of sociology, that nurses should have some essential
- under: standmg of relevant aspects of medical practice, or
that air traffic controllers and airline pilots should be
familiar with the pertinent FAA regulations. It may
npt be difficult for a prospective employer to demoristrate
the propriety of such concerns by direct testxmony of
managers or supemlsors familiar with the jobs in ques-

. tion. .

++In some contexts, however, establishing the legitimacy
of* an employer’s concern for some work-related attri-
butes may lequl‘xe more extensive evidence and more care-
ful judicial review. This might be the case partieularly -
; with less. conmete cha1acter1§t1Cs such as “thor oughness,”
“Initiative” or “accuracy” and with less z‘f)ﬁc1ency-
oriented aspects of work behavior such as régularity of
attendance and punctuality. In dealing with less ¢on- - !
¢rete characteristics, demonstlating the relevance ‘of the
employer’s concern might require use of careful job analy-
. ses carried out by professional mdustnal pwchologmta
See 29 C.F.R. §1607.5(b) (3).

- Expres recognition of the necessity for. case- by-case
. determination of this issue would be a useful elaboration
« of this Court’s .ecisiohs in Griggs and Albemarle. By
.articulating the standards to be used in appraising an

= See APA STANDARDS at 29, 61.

~

1.
*
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employer's selection and use of key attributes in classify-
ing employees, this Court would be recognizing the prac-
tical needs of the range of employers who are subject
to the requirements of Title VII

3. The use of key elements related to job perform-
ance as classification criteria is permissible al
each stage of multi-stage employment selection
processes. .

Employers often must make employment selection de-
cisions in stdges, gradually separating out those who are
unlikely to succeed. This may be required by the nature
of the job, the relatively large investment to be made in
new employees, or vther considerations of employment
efficiency. The legal standards with respect to fairness
in employment selection should not work to the relative
disadvantage of an employer who uses a multi-stage se-
lection process. Such an employer should be permitted
to demonstrate that each classification made is rationally
related to his legitimate purpose in maximizing the chance
of selecting successful employees or minimizing the risk
of selecting unsuccessful employees. The use of one or
more key areas of knowledge, skill, ability or other at-
tributes should be subject to the same legal standards
irrespective of the particular selection process used.

Multi-stage selection processes typically involve one or
more training programs. Because of the specialized na-
ture of the job, the employer may not be able to recruit
potential employees who already have the precise attri-
butes needed on the job.** If the absence of one or more

24 A training program need not address every key element i oa
job. It capn serve 1ts legitimate purpose for the employer 1f 1t trains
prospective employees in only one pr several key elements of the
job. There may be more effective vays to address the remaining
key elements (hot covered by the tkunmg program) such as com-
pletion of an addemic program or dn-the-job, experience.

31 "
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of these attributes is substantially related to the risk of
non-succes= on the job, then the employer ha; a legitimate
interest in constructing a training program to produce
the desived attribute, and in selecting only those trainees
who are likely to be able to acquire the desired attribute
during the training program.* 8

Since a training program may be expensive to deiigr{
and operate, an employer has a legitimate mtelebt in ob-
- taining the most effective use of the resources he has
devoted to it.~ The process of learning in training may
require skills different than work on the job -unless the
job itself requires continual learning of new -material.
For thi- -reason, the employer should be permitited to
apply the key element analysis to the training program
iteelf and to select skills or abilities without which there
is a substantial risk of non-success in the trainix&g pro-
gram. If the training program is itself fairly refated to
job performance, then the key elements needed Zo mini-
mize the risk of non-success inthe training progf‘am will
necessarily be logically related to job performan,/ée.

Having narrowed his focus in this fashion, the employer ——
should be permitted to set up a qualifying criterion or
several qualifying criteria based on the key elements
that relate to the risk of non-success in training.”* This
approach was recognized in Griggs when the Court found

“An important ancillary aspeet of -this analysis is that the

n thod used to 1mpart knowledge or skills in a/tmming program

be teasonable in hight of the content of the training program. In
" so far as poussible, the method should be no, more academically

oriented or abstract than is required by the job-related subject
. matter, -y

< If, m additon, training was protragted, /an employer should be
permitted to asaert that the ability to cofnpktc trainting® within

the speeified time was itself a work- lclatod concern. 29 C.F.R. -

‘ § 1607.5(b)y (1), R !

/ » .
“ No one qualifying eriterion need cdver all key elements and
R t\pua{V\ different eriteria such gyx acade;ﬁlc course work. prior work -
- experitnes. standardized tests, of domonatratwll of particular woik
\ skills will be used to measure the various key ‘clements.
N

. '3-'. ‘ - .
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the employer had failed to sustain its burden of proof
because neither test “was directed or intended to measure
the ability to learn to perform a particular job or category
of jobs.” 401 U.S. at 428 (emphasis added'. Qualifying
criteria may properly be addressed to the ability to leain,
if that learning process is reasonably necessary to job
performance. v

At each stage of such a multi-stage, selection process,
the employer must be able to demongarate that the eri-

teria utilized are related to legitimate employment objec-

tives, either directly by reference to successful«job per-_
formance or indirectly by reference to another stage in

the selection process which itself bears the necessary rela-

tionship to job performance. However, if this require-

ment is satisfied at each stage of the process, there is no

further overarching requirement with respect to the

whole process. .

The case law developed in the lower courts w1th re-
spect to multi-stage selection processes is not inconsistent
with this analysis.

Sueh an appfroach to evaluatmg training success as a
work-related attribute is set out in Buckner v. Goodycar
Tire and Rubber Co., 339 F. Supp. 1108 (N.D. Ala.
1972), aff'd, 476 F.2d 1287 (5th Cir. 1973). In Buckner
. the court considered the job relatedness of a battery of
employment tests used to select applicants for an indus-
trial employer’s four-year apprentice training program’ for
skilled craft jobs. The court accepted eviderice of the
test battery’s validity based on comparisons with training
success. The court observed that accepting such evidence
meant that: '

“[The relationship betweén the applenticeship pro-
gram and the filling of craft job vacancxes then be-
comes also a matter for inquiry. . . "¢ 339 F. Supp.
‘at 1114 n.4.

Thus, in a subsequent portion of its opinion the court®
examined the content of the training program to ascer-
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tain whether it was “job-related.”” It found a number.

of the academic courses included in the training program
to be insufficiently related to the job and,.directed their
deletion from the training curriculum. also directed
removal from the battery of- entrance tests those that
had been validated only against success in the deleted

- courses. 339 I, bupp at 1124. In doing so, the court cau-
tioned, nowe\ex, that it did not mean to imply that a

training program is necessarily Qubject to intensive vali-
dation studies such as outiined in 29 C.F.R. §1607.” 33‘9
F. Supp. at 1124 n.19. - ‘

. Other training . program .decisions to date involved a
lack of evidence sufficient to determine whether the train-

.ing program was intended to impait essential work-re-

lated kn(ml(,dge or skills or that it wag adequate]y de-
signed to do 50.”" For example, in Penns; leanza V. O’Ngill,
348 1. Supp. 1084 (E.D: Pa. 1972), aff’d in reledant: part
by an equully divided court, 473 F,2d 1029 (3d-Cir. 1973)
ten banc), the court considered evidence of job-relatedness
based ,on a claim thfat an entrance test correlated with

. \utcch in a police training program. In 1eJectmg such
evidence of job-relatedness, the court was influenced, by.
,an absence of ‘the “showing of any correlation between

success dt the Police Academy and effective performance
on’ the job.” 348 F. Supp. at 1090. But it appears that
the employer’ made no attempt to establish by competent
evidence thal know ‘ledge of the 1ele\ant laws was essen-
tial for effectne job perfox mance. Slmxlarly, there was no

B

=~ There are, of coutse, dec1sxons which l(,JCCtLd tmmmg pxo-
gram yvalidation, not on the ground that t,mmmg success was an
unpumxs-ll)lc employer coneern, but on the ground that the em-
ployer Had not shown a test to predict traiming success. See, c.g.,

Sridgeport Guardians, Ine. v. Members of Bridkeport C.8.C.; 354
F. Supp. 778, 791 (D. Conn.) Y aff'd in 7(!( vant part, 482 F.2d 1333
t2d Cirs 19735 Oflieers for Justlcc v. C.8.C., 3717 F. Supp. 1328,
1337 (N.D. Cal. 1973). See alsn Dozler bhupkd 395 F. Supp. 836,
815-16, 852-333 (S.D. Ohio 1975), in which one of two tests was
simply not validated and the second was improperly combined with
the results of a physical agility test for purposes of validation.

3

37
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_evidence that the training program curriculum was ade-
quately designed to impart the essential knowledge or
that passing grades .on the training tests constituted a ‘
fair measure of mastery of the'training curriculum. In-
deed, the court pointed out that:

“[T]he correlation made by [the employer’s e\perts]
may be misleading. There is no evidence as to’the

» type of examination administered at the Academy. If
in ‘fact tests of the type contained on the entrance

- examination were used, a high correlation could be
anticipated even if an individual had not mastered

the training material.” 348 F. Supp. at ‘1091.

~The decision in Harper V. Mayor and City Council of
Baltimord, 359 F. Supp. 1187 (D. Md.), modified and
aff'd sub nom. Harper V. Klosters, 486 F.2d 1134 (4th
Cir. 1973), involved an attempt to correlate scores on an
entry test‘WIth success on a training program for fire-
man recraits. In Harper the court was confronted with
the posmblhty that the test% used to assess mastery of
the trainin cum icudlum were identical with the entrance
test. 359 - Supp. at 1202-03. However, there was,
as” in PcmzsUlvanm v. O'Neill, no evidence that the re-
cruit schooli was adequately designed to impart skills
and knowledge which the fire department might legiti-
. mately consitler to be work-related. Moreover, in re-
jecting the- evidencé of training school correlation, the
court was influenced by thie haphazard nature of the test
itself.”” Based upon its “own perusal of the quality of”

T * .
< The ecourt observed that preparation of a number of the entry
tests had been “the solitary work of a [Civil Service] Commission®
personnel technicjan™ who “‘lacked professional traming in test con-
-struction.” He whs, moreover: ~ -

. ¢as a Commibsion employce, unfamiliar with Fire Department T
work. Working principally on his own. he constructed a test'.
that was uded as an alternate to [another] exam from
1962 to 1969.1. .. In 1971, the Commission employee was again

. given. the job of constiructitfg a Fire Départment entry level .
y i test. This tige he had the advice of a study pancl which had

been appointed, by the fire board in amw effort to lessen the
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the exams in question, the court concluded “that if the
tests were valid, it would only be by sheerest chance.”
359 F. Supp. at 1187: Thus; the court never reached
the question of the legitimacy of training success on the
basis of a record demonstrating that the training cur-
riculum was fairly designed to impart Work—related
knowledge.

One decision, United States v. City of Chicago, 385 F.
Supp. 543, 556 (N.D. Ill. 1974), has suggested that em-
ployment selection, tests must be related to actual job
performance to the exclusion of any measure of training
program success, The case involved an: attemp’t to use
training success for pohce recruits as an independent
work-related consideration. But; as in Pennsylvania v.
O'Ncill, there was no evidence to establish either
that the training curriculum was designed to impart
knowledge essential to effective police performance or
that acquisition of the relevant knowledge was fairly
reflected in success on Police Academy exams.” Thus,
the court’s observation that overall job ecformance- was
the only legitimate employer concern was made in the
context of a record that gave 'the court no opportunity
to consider the independent 1'gLevance of trajning succels.

! L

’
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racial irhpact of the entrance tests. Though he took their advice
on many points 1t was not expert advice, and the actual choice
of questjons remained largely his own.” 359 F. Supp. at 1197,

" The faet that the training examinations were themselves not in
{

the record was suggested by the court’s observation that “one would

ERIC
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cxpect a correldtion between performance on written exams,”’ 385
F. Supp 556. without considering, as in the Harper case, that the
academy examinations might be essentially different, from -the em-
ployment gelection tests. -
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B. Employers Should Be Permitted "to Meet the Re-
maining Requirement of Job-Relatedness by Dem-

b s onstrating that the Key Areas of JolrPeiformance
’ Selected as Criteria Are Measured by Valid and .
. Appropriate Standardized Tests.
# , ~
’ The first step in analyzing the fairness of an estab-

. lished selection process is to evaluate the legitimacy of
the employer’s concern for the knowledge, skill, ability
or other attributes selected as a standard.of likely suc-
cess or non-suctess on the job. Once the key element has
been identified and determined to be fairly related to job
performance, there-must be an evaluation of the means

. used to assess prospective employees in terins of the key

" element. The fairness of the medsurement process is
distinet from the legitimacy of the employer’'s concern
for the key element to be measured, and should be sepa-
rately considered.” ' o - ¥

Standardized tests are only one measurement tool that
employers can (and do) use. If particular knowledge is
" important, academic credentials are often used as a
measure. of its presence or absenge. If prior work ex-
perience is central to an employer’s objectives, references
from former employers are often used as a measurement
device. If personal attributes are important, interviews  ~
with the prospective employee are a likely means of as-
sessment. The legal standards applicable to the measure-
ment of key elements should be fair and workable for
“both test and non-test measurement devices. :

it Plainly, a fair criterion can be unfairly appliad. This would
occur in a situation where possession of certain knowledge is a .
fair criterion, but only*30 percent of the questions on the test used
to measure the criterion are devoted to this specified knowledge.
Equally so, an unfair criterion can be faiyly applied, as in a case
where a police department establishes knowledge of Renaissance
art as an entrance requirement. and the test adheres scrupulously
\ to the specified subject. .

. : - 40
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When an employer has selected a standardized test as
the measurement\ tool, courts have looked first to the
technical evidence\of test validation presented by the
employer in determining the fairness of the measurement
"process. As the law has developed in the lower courts,
there has been' a tendency to rely almost, exclusively on
< - suchfevidence and to prefér* evidence of criterion-related
3 'd1t3 in ‘making. a judgment as to the appropriateness
barticular test use. Although evidence of test vali-
has an 1mpm§lant role, ETS believes that there
ent of test vahdlty by which the
Aess and latlonahty of a particular test use ‘car, be
assessed in all circumstances. Judgments based on rea- .
son and all the relevant evidence are as appr opriate and
necessary v»here tests are used as a basis for .the clds-
sification of individuals for employment purposes as. in
dny other type of classification case which comes‘g before

this Court o ) A
< 1. Evidence of valz‘d‘atlon is properly used to deter-
’ mine the measturement capability of a test . -

There alﬂse\eral professionally accepted techmques
for "ascertaining ‘what [a] test measures and how well
it does s0” ** and c()nﬁrmmg that “the test, actually meas- '
.ures what it purports to measure.” ¥ These techniques
are what measurement professionals refer to as. valida-
. tion. Of the m‘ethods,reﬂected in the professional litera-
ture, three—‘‘content,” “criterion-related,” and “con-
struct” valjdation—have the widest degree of professional
. .sanction. All three are specifically recognized by both
. the EEOC " Guidelines, 29 C.F.R. §1607.5(a). and the.
¢ APA STANDARDS (at 25-31). Two—“cantent” and “eri:

2 =
o

— . ’

. # A\n\@%l at 99 ((*mp}{mi% in original) ; CRONBACH at 121-22. .,

P ANASTASI at 28; CRONBACH at’ 121 22 THORNDIKF & HAGEN
at 108. ’ ’ . i Y.
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terion-related” validation——havezthe greatest practical
relevance to the validation of tegts for' employment, selec-
tion purposes given the current L<tate of \dhdatlon tech-
nology . . .

Content validation is most com nonly used ‘with respeet

to proficiency or achievement tess .“designed to measure

.how well an individual, has mastered a specific skill or
course of study.” " This method of validation is an expert

assessment of the design of the test: to ensure that it ade-

quately samples, for etample, the topics of the course of

stully. Proper content validation requires the test devel-.
oper to define the body of knowledge -or catalogue the .

range of qkxll ‘(commonly referred to as the “perform-
ance domain”) ‘to be assessed and to select the test ques-
. tions so that, taken as a \\hole thev constitute a cross-

# “Construct” \'alidity focuses “on a broader, more enduring, and
more abstract kind of behavioral description’ than either “con-
tent” or “criterionlrelf-lted" validity. It is an attempt to ascertain
“the extent to which [a] test may be said ‘to measure a theorctical
construct or trait.”” ANASTASI at 114-15; CRONBACH at 122-25. Thus,
unhike “cantent” validity, which attempts to construct a test as a
representative sample of some defined conerete area. or “‘criterion-
related” validity which is the examination- of *correlations between
test stores aund specific external Lehaviorg, “construct validity” is
more concerned with ultimate traits such as “intelligence. mechan-
ical comprehension, verbal fluency . .. neuroticism, and anxiety” re-
fieeted in- scores on particular tests. ANASTASI at 114 It mnolves
¢lements of hoth other forms of validation arfd holds pe 1h(1ps the
greatest interést for theoretical investigations into standardized
tests. PR

Users of tests for employment se lection purposes generally have
more particularized needs and require more speefic judgments re-
garding the measurement capability of a test than are available
from construct wvalidity under current measurement téchmques.
Howewer, construct validity is an effort to combine 1casoned
judgments about fairness and rationality with statistical idices
of correlation in a reliable framework for analysis nnd s ulttmately
likely to be more uscful than cither content or criterien-related
validity standing -alone.

% ANASTASI at 100 CRONBACH at 124-25; sce also THORNDIKE &
HAGEN at 109-10, .y ‘

AN
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section or “representative sample” in both subata;ce and
difficulty of the defined performance domain.® For.exam- .
pie, the validity of a test battery prepared to assess the.
. outcomés of the training of medical school graduates
would depend on the extent to which the battery sampled e
a cross+section of what, in the pooled judgmeht of experts,
medical school curricula ought to impart.’™ In essence,
content validity requires systematic examination both of
the test and the methods used in its preparatlon s

Critérion-related validation is an mqulry, undertaken
after a test has been formulated, as to whether it is possi- '
ble “to infer from a test score an individual’s most prob-
able standing on some other variablé-called a criterion,”
and is most often used to validate gptit-ude tests. Itis an
attempt to ascertain the extent to which test performance
correlates with performance in some external endeavor.” ‘
The process of- eriterion-related validation consists of
gathering data on both test performance and criterion
performance and, by a process of statistical analysis, as-

™ ANASTASIE at 100-02, CRONBACH at 122-23; THORNDIKE & HAGEN
at 110-12. APA STANDAKDS at 28.

T THORNDIKE & HAGEN at 111. See APA STANDARDS at 45-46.

“ L. CRo\BACH, ESSENTIALS OF PSYCHOLOGICAL TESTING 364
. t2d ed. 1960). Seve also ANASTASI at 100; APA STANDARDS at 29. .

" APA*STANDARDS at 26; CRONBACH at 122,°126-27; ANASTASI at
105 see alsn THORNDIKE & TIAGEN at 115-16. -

Two geneddlly recognized subcategories of critérion-related vali-

< dation arg pudu.tlu and concirrent validation. “Predictive yalid-

ity go mmll\ “involves a comparison of the performance of the

.subjects of the study, first*on the test and later on the erterion.

“Concurrent valichty” involves the correlation of the performance ‘

of the subjects of the study on the test and, more or les§ simul- -
tancously, on the criterion. ANASTASI at 105-06; CRONBACH at 122;

»  THORNDIKE & HAGEN at 115-16. . - -

1 .
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certaining whether the correlation between the two may
be regarded as “significant.” *

validity or preferred evidence bg which the fair-
ness and rationality of the use of a test can be
assessed under all circumstances.

The measurement profession’s concerns for test validity
are of almost equally long standing as the widespread

have their roots in formal technical recommendations

) plomulgated by that organization and others more than

. 20 years ago.’ Textbooks and p10fessmnal literature

of a quaxtercentm) and more ago reflect extensive in-
quiries into test "validation.'

The purpose of the validation work done over the
years is to provide information that will assist test de-
e{‘\eIOpeu to construct more useful tests and to assist test
users in interpreting test scores, two plmmpal measure-

. ment concerns. This validation work has not gener ally
been concerned with developing standards that permit a
Jecision as to whether a test may be used at all’ the mo;t

- - -~

’ X .
. -
.

.. hood that the wndatwn could havg occurred by chance. S¢e n.49
mfra. iCa

- -

-

! 1 A.\n‘,mc,\.\ PSYCHOLOGICAL AssociaTioN. TECHNICAL REcoM-
MEADATIONS FOR PSYCITOLOGICAL TESTS AND DIAGNOSTIC TECHNIQULS
- (19541 . AMERICAN EDUCATIONAL RESEARCH ASSOCIATION & NATIONAL
CoUNCIL ON EDU CATIO\:AL—M&.\SL’QME\T TECHNICAL RECOMMENDA-

TIONS FOR ACHIEVEMENT TESTS (19357~

2 See, 6., R Tnop\mm PERSONNEL SELECTION (190400 1 AL
ANASTASI, PSYCHOLOGICAL TESTINY, 120-51 (2d ed. 19541, F FRLE-
MAX,. THEORY AND PRACTICE OF PSYCHOLOGICAL TrsTING, 26-11
(19550 ‘THORNDIKE & HAGEN at 108~23, 256-60.
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2. There is ng¢ single method of * evaluating f_est

use of standardized tests. The current APA STANDARDS.

“xgniticance” 15 used 1n the statistical sense, that is. the hikeli- )
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relevant legal concern'” To some extent, the interpreta-
tive_assistance found in evidence of test. validity assists
L in making. the legal jadgment. Such evidence may be
necessary to the legal judgment; it should net be substi-
tuted for the legal judgment because it was not-developed”

_—

or intended for that purpose. - -,

. — »
Yet a number of lower courts have been_developing
what appears to be an unrealistic reliance on evidence

of test validity. Most of the lower cdurt testing cases, °

thusifar have involved the_‘use of aptitude tests. The
APAVSTANDARDS reflect a preference, for measurement
purpose~. for criterion-related validation of aptitude
tests.  The EEOC Guidelines have adopted this prefer-
. ence for criterion-related validity as a legal standard for -
. all types of tests. Section 1607.5¢a) protides that em-
ployers may establish a test to be “job related” through
the use of: ' )
—,— &+
© A~ the APA STANDARDS recognize: - -
“Almost any test can be useful for some function and 1n some

~ttaations. but even the best test can have damaging conse-
1 d quences 11 used mmappropriately. . . .

“This document-s prepared as a technical guide for those with-
in the sponsoring profession; 1t 1s not written as law. What is
intended 15 a set of standards to be used in part for self-
evaluation by test developers and test users. An evaluation of.;
their competence*dGes not rest on the hteral satisfaction of
every rddevant provision of this document. The 1ndividual
standards are statements of ideals or goals. some having
Triority over others. Instead. an evaluation of compefence. de-
ponds on the degreé to which the intent of this document
has boen satisfied by the test de ¢loper_or user.” APA STaND-
ARDS at 7-8.

" APA STANDARDS at 27-28. The distinction between aptitude -
tests and achlevement tests 1s largely based on- the use of a test
rather than its intrinsic nature. A test of knowledge of chemistry,
for exampte, might normally be used as an achievement test to meas-

Ture how much chemistry-the candidate had learned. However, the
o same test of chemistiy might be used as an aptitude 4est to select -
candidates for admission to advanced plagement or graduate study
tr - programs.

.
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. “Evidence of content or construct validity, as defined
. in [the APA STANDARDS], . . . where criterion- -
1.« related valility is not feasible.” . Lot

This leap from a preference for criterion-related validity
for measurement purposes with respect to some tests to
a legal standard with respect to all tests has been re-
flected in some lower court decisions.” Such cases have
usually involved aptitude tests and an evident lack or

_ fairhess and rationality such that the same-result would

probably have been reached under any analysis. Other
courts, however, have been more sensitive to the need
for flexibility in considering validation evidence."” Any

+>The absence of full public scrutiny of and comment on the
Guidelines before promulgation may have engeéndered some am-
biguity. One such ambiguity involves the use in § 1607.5(a) of. the
term ‘ feasible.”” The term “technically feasible,” on the other hand,
1s used at a number of points in the Guidelnes (e.g., §§1607.4(a);
1607.5(b) (1), and 1s defined with great rigor mn § 1607.4(b). It is
not altogether clear whether § 1607.51a), in using the term “feas-
ible”” meant “technically feasible,” as some courts have assumed
to be the case. E.g., Douglas v. Hampton, 512 F.2d 976, 986 (D.C.
Cir. 19%5): Harper v. Mayor and City Council of Baltimore, 359
F. Supp. 1187, 1202 (D. Md.), modified and aff'd sub nom. Harper
v. Klosters, 486 F 2d 1134 (4th Cir. 1973). The indicBtion 1n section

“1607.5¢a) 1tself that “evidence of content vahdity alone may be

acceptable” suggests that some less rigorous connotation was in-
tended by-<the use of “feasible” rather than “technically feasible:”’

% E.g., Kirkland v. N.Y. State D.C.S., $20.'F.2d 420, 426 (2d
Cir. 1975) : Rogers v. Int’l Paper Co., 510 F\2d 1340, 1349 (8th Cir.
1975): Chance v. Bd. of Examiners, 330 F. Supp. 203. 216 5.0,
N.Y 1971, affid. 458 F.2d 1167, 1177 & n.16 (2d Cir: 41%72);
Harper v. Mayor and City Council of Baltimore, 359 F. Supp. 1187,
1201 (D, Md.). modified and aff'd sub nom. Harper ». Klosters, 486
F.2d 1134 4th Cir.f1973); Fowlr v. Schwarzwalder, 351 F. Supp:
931 (D. Minn. 1972 : Pennsylvama v. O'Neill, 348 F. Supp. 1084.
1090-91 (E.D. Pd. 1972), aff'd by an equally divided court, 473
.24 1029 (3rd Cir. 1973) (en banc). ’

TRy, Vulean Soc’y of N.Y. Fire Dept. v. C.8.€., 490 F.2d 387, ’
494-95 (2d Cir. 19733); Bridgeport Guardians, Inc v. Members of
Bridgeport (.$.C. 354 F. Supp. 778. 791 (D” Conn.), aff'd i rele-
vant part. 482 F2d 1333, 1337-38; Kirkland v. New Ybrk State
D.C.S., 374 F. Supp. 1361 (S.D.N.Y. 1973), rev'd i part on ofher

? ~ b
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standard which appears to rely exclusively on statistical
evitlence of criterion-related validity will be both illogical
and unfair to employers who have used standardizeq
tests in a rational and professwnally accepted manner.

Criterion-related \ahdlty has mherent limitations ‘as
an exclusive basis for legal judgments about test fair-
ness. To establish criterion-related validity it is, neces-
sary only to establish a moderately positive correlation
hetween two sets of data for a given group of persons.
One set of data is the score on a test; the other set of
data is the “score” on some other performance criterion.
The correlation range runs from =1 (perfect positive
correlation where high scorjs on the tést always coincide

with high scores on the performance rating) to,~~1 (per- ‘
' fect negative correlation where high scores op the test

always coincide’ Wlth low scores on the performance
rating).* If the correlation is 0.30 or above and the
sample size is at least 45, then the measurement profes-
sional will conclude that criterion-related validity is es-
tablished at a level that is statistically significant.*

grounds, 520 F 2d 420 (2d Cir. 197a) Officers for Justice v. C.S8.C.,
371 F. Supp. 1328, 1336 (N.D. Cal. 197‘%) Cf. Smith v. City of’ 5
(leveland, 363 F Supp. 1131, 1148-49 (N.D. Ohio 1973), rev'd on
ofher grounds sub nom. Smith?v., Troyan, 520 F. 2d 492 (6th Cir.
“1975); Coopersmith v. Roudebush, 517 F.2d 818, 824 (D.C. Cir.
1975). ; )

. ’ ’
“* A correlation coefficient ranging within these limits is generally

used in psychometric research. Other coefficients of correlation
are occasionally used that have a different range.

* Statistical significance is ordinarily determined from math- .

ematical tabled and is stated in terms of a particular “leyel of con-
fidence” A statement that a correlation is significant at~{he .05
level denotes that chances are no greater-than five out of a hindred
that the true correlation in the population is 0—in other words, the

probability of such a correlation occu¥ring by chance is ne greater
than five timgs 1n a hundred. R, FISCHER, STATISTICAL METHODS FOR
REstARCHT WORKERS 209 (11th ed. 1950). Most psychometric re-
scarch employs a 05 leve! of confidence. Occasionally a lower .10
level or a higher .01 level may be used. .

o
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But a closer look at such statistical evidence indicates
its inherent limitations. First, for a correlation of 0.30
only 9%/ of the reason for the variation in scores oythe
performance criterion is attributable to whatever the
standardized test measures. The remaining 917¢ is ex-
plained by some other factor. The 0.30 correlation does

.not provide any information about whether the remain-

ing 9177 is explained by factors more l‘ele\'ant' than the

factor measured by the standardized test or how vital

the factor measured by th\tandaldlzed test is for ade-
quate job performance. Secosd the 0.30 correlation does
not help to make a judgment about what the standard-
ized test actually measures or what the perforrmance
criterion actually measures. The standardized test may
be titled “Verbal Aptitude” but it may in fact measure
nly spelling capability. The performance criterion may
be labelled “supervisor’s rating of overall job pexfprm-
ance” but it may in fact measure only whether or not
the supervisor likes the person rated. Therefore. the
0.30 correlation may be evidence only of the fact that
good spelling correlates favorably with supervisors’ per-
sonal plefelence\ These dangexs of depending exclu-
sively on correlational ity in.evaluating a test have
Yy mea me}ﬂent experts.”

a leqai ‘stdndard of fairness and
alidity should be supple-
pOlt at least two ancillary
ndardized test. actually
measuyed; and erformance criterion ac-
tually measured. The a subject matter tested by the
test might be proved through a content validity study or,
in the case of a simple test, through inspection.”

proposi tlon

k.., ,Gulllkqon Infrmszo lalzdth, 5 AMERICAN PSY(IIOLOGIST

511,514 (October, 19503,

“tCompare, for cxample, decisions in which a court’s judgment
invalidating use of a test has been jnftuenced-by its own inspec-

- * .
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Evidence with respect to the performance criterion might
come from industrial pzychologists or other measurement
expért= or from those experienced with the emplovment
setting "from which the performance data was collected.

" Oxce these fundamental requirements have been satisfied,

there is still room for informed judgment as to whether

the purtictar correlation reflected in the criterion-related

validity study is appropriate in light of the emploxer’s
nbjective in using the test. -

The use of cr iterion-related validity as “preferred evi-
dence” glso could lead to results that do not satisfy legal
standards. For example, tMest" might consist of a
series of multiple choice glestions about family back-
ground and income level. The cortélation between white
middle class economic status and success on any given

t

tion of the test Harper v. Maydr and City Council of Baltimore,

350 F R[upp. 1187, 120% «DMd.. modified and afi'd sub nom.
Harper v Klosters, 486 F.2d 1134 (4th Cir 1973 : Castro v..
leecher, 334 F Supp 930, 912 ¢D. Mass. 1971 waff'd in relevant
part, 50 F2d 725 (1st Cir, I(H"» Bridgeport Gfu rdians, Inc. v.

- Mempgrs of Biidgeport €S (), ;34 F Supp 778, 791 (D Conn),

u,{’f'd'm relocant part, 482 F.2d 1333 «2d Cir. 1973).

“In making this determination, thg nature of the performance
criterion 1s particularly important.  If the particular,aptitude, skill
or ability 15 of great importance, and the risk of non-success is high
or the results of non-suceess extremely costly either in social or
monctary termsy, them use of & test with a relatively low correla-
tion might be rationally related to the legitimate L purpose of mini-
miz.ng that risk On the other hand, where the ffisk is relatnely
law in terms of ocedrrence or cost, then the necessary rational re-
lationship to an employer’s legitimate DUY‘DO\( might require a
hgher correlation,

It 1s al~0 important to consider the size of the applicant pool 1n .
relation to'the number of candidates to be selected. If the size of
the pool 18 large und the number of persons to be selected 15 small,
then very Iow correlations mav be practically useful because they
provide greater (~fﬁcwn‘cy than would a random selection of appli-
cants.

¢ | S ‘
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employment performance criterion might be quite high.”
But it would seem unfair to permit an employer to hire
only white middle class persons on the.basis of that
statistical evidence of criterion-related validity. More
subtly, a test may be labeled as an achievement or apti-
tude test with a specific subject matter content, but in
fact be constructed in a way that measures highly eso-
teric material with which only a very narrow segment
. of the population would be familiar. Such a test might
show statistical evidence of very high criterion-related
validity but, again, should not be acceptable uUnder a
legal standard’

With these technical limitations in mind, ETS believes
that the courts must look beyond the confines of measure-
ment technology to make both of the fundamental judg-
ments involved in the job-relatedness’ determination un-

der Title VII. This is clearly so with respect tothe’

employer's use of a key element of job performance as™a
'<elect10n criterion; @vidence of cpiterion-related validity
ma\ assist in makmg this judgnfent, but cannot_substi-
tute for it. It may also. be permissible, and under some
circumstances it is obligatory, to look beyond the confines
of measurement technology to make the second critical

judgment whether the test fairly measures the key elez-
ment of job performance. To do otherwise would result in

an abdication of judicial responsibilify and an excessive
reliance on measurement technology which most profes-
sionals in the field would concede is not justified.

s

1
-

'In one much-cited study, generally positive and significant
corrvlations were found between various measures of cranial ca-
pacity and grades recened by freshman college students during
thux first semester. C. HALL, APTITUDE TESTING 134- 36 (1‘)"8)

N
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3. The legal standards for the measurement aspects -
of job-relatedness should permit development of )
new techniques and appropriate combination of
recognized techniques. :

Properly used, standardized tests provide an objective
measure that is.open to inspection and easy to compre-
s " hend. From a standpoint of fairness, they are usually
preferable to subjective measures because of their sub-
stantially higher reliability "and potential for higher
validity. ' Therefore the legal standards applied to stdnd- ;
ardized tests should not be so much more stringent than
those applied to subjective assessments that the use of.
tests is made economically or otherW1se_,1mpract1cal.

Beyond these concerns is the need t¢ state legal stand-
ards in a way that does not impede progress within the
" measurenient profession or prevent employexs from using
new validatien techmque~ as they aré developed. Valida-

tion techmques have been revised and refined over the .
years. Variots theomes have obtained currency in the”
profession and then detlined in acceptance as more per-
suarive theories were develeped. The messurement. pro-
fession has comtinued to search.for more accurate ways
to define what tests measure and describe how they
measure it. “Experience teaches that the preferred
method of today may be the 1e3ected one of tomorrow.”
. Vulcan Society of N.Y. Fire Department’ V CSC 490

. F.2d 387,394 (2d Cir. 1973). h

New validation methods are currently being introduced
that use the,judgments of large juries of persons who
are experienced on . the job about the propriety of RN
the content of a test and the likfly level of perform- :

v

VP Wilson, 4 Seeond Look at Griggs v. Duke Power Company:

Remnatons on Job Testing, Diseramination, and the Role of the

. Federd Cownrts, 58 VA, L. Rev. 811, 873 (1972) ; Note, Employment

’ - Testing: the Aftermatk of Griggs v. Dyke I’mm Company, 12
Caru M. L. Brv. 900, 924 (1972).
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ance on the test of a minimally qualified person. This
method has evolved from theoretical discussions in the

technical literature © and has been made possible by the

availability of computers to manage and assess the data.
It has substantial advantages over .current techniques
because the use of a large number of judgments elimi-
nates the effect of personal bias that may be present even
in experts, and the use of:persons who are experienced
on the job or in training persons for the job provides
an additional touchstone of reality. ‘

Such new developments would be adversely affected if
the legal standards for job-relatedness are stated exclu-
sively in terms of current validation techniques. A

“sounder appreach would be for this Court to define the
degal standards more generally in terms of the traditional

©

>

requirement of rationality and fairness so that the neces-

sary flexibility and room for experimentation can be
preserved. ' T

II. PROPER ANALYSIS OF THE JOB-RELATED-
NESS ISSUE IN THIS CASE WILL FACILITATE
-ITS - RESOLUTION AND PROVIDE NEEDED
GUIDANCE FOR THE LOWER COURTS.

The b(lt‘is case is the first employment testing case to’

come before this Court which requires careful analysis of
the requiremént of ‘‘job-relatedness” in the context of a

W, Crawford, Asscs§ing Performance when the Stakes Arve
High, March, 1970 « Paperpresented at the meeting of the American
Educatiqgnal Rescarch Association, Minneapolis) ; J. Fremer, Crite-
rion-Referenced Interptetations of Survey Achievement Tests, 1972
(Educational Testing Service, Test Development Memorandum '(2-
1), N. Luebke, A Practical Method of Determining a Criterien
Seore for Criterion-Referenced Measurement, February, 1973 (Paper
presented at the meeting of the American Educational Resegreh As-
soteation, New Orleansy; K. Sparks, Memorandum on the (‘onfer-
ence on the United States Department of State Foreign Service

Examinations w French, S(})umsh, German, and Russian (July 12-

14, 19571 ; Nedelsky, Absolute Grading Standards for Objective

Tests, 14 EDUCATIONAL AND PSYCHOLOGICAL MEASUREMENT 319 .

(1954). . N
52
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multi-stage employee selection process. Neither court be-
low engaged in the necessary analysis; neither properly
appraised the test validation evidence in the case; and

neither resisted the temptation to offer excessively broad

generalizations regarding the application of this Court’s
prior opinions to the case at hand. In many 1ebpects full
explication of the “job-relatedness” issues raised. by the
Duavis case is handicapped by the limited record below
and the summary posture of the case as it comes before
this Court. Subject to this caveat, the Davis case pro-
yides an oppmtumty for this Court to establish the
'ne essary parameters of the “Job-lelatedness” standard
under Txtle VII.

A Is Knowledge of Laws and Other Law Enforcement
Subjects an Appropriate Key Attribute of Police
Work which Can Be Used by the Department in

Selecting Police Recruits?

Although neither court below addressed this central
yuestion In precisely these terms, their opinions appear
to appuoach the issue from different perspectives and, not
surprisingly, suggest ‘different conclusions. Two basic
que-tions are presented by Davis. First, does the knowl-
edge identified by the Department bea1 the necessary
uhtlon\hlp to successful police performance on the job?
Second, is the® De'ftmenta recruit training- progrant
reasonably dexlqned to impart that knowledge? The Dis-
trict Court - appears to have answered both questions in
the affirmative; the Court of Appeals appears to have
concluded that nelthel question need be addressed in the
abxemc of commcmg evidence \alldatmg either Test 21
or the recruit training program against overall perform-
ance on the job by policemen. epending upon this
Court’s view of the-adequacy of the evidentiary record,
this Court could rije E\fav or of either petitioners or

5 3 ‘
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respondents or remand the case for further proceedings
below.”

1. Knowledge as an appropriate key attribute of
- police work.

In the absence of any correlation between performance
on Test 21 and overall job p@formance,? the Davis \case
requires consideration of the propriety of identifying a
key attribute—knowledge of certain law enforcement sub-
jects—as a basis for selecting policemen.

Neither the Department’s pleadings nor the proof below
defined the knowledge considered by the Department to
be a key. element of effective police work. Nowhere is the
risk assessed of the consequences to the public if police-
men lack such knowledge. However, it may be reasonable
to infer that.the Department, based on its collective ex- -
perience, has contlided that effective police work requires

» Beeause this case mvolves a governmental employer, the analy-
sis used to determine whether the necessary rational relationships
have been cestablished will be the same regardless of which party
has the burden of going forward. If this Court determines that ad-
verse racial 1impact esists based on the statistical evidence offered
by the respondents, then under Title VII the petitioners have the
burden of going forward to establish that the test is being used
properly. 1f the Court determines that no adverse racial inpact
exists, then under the Fifth and Fourteenth Amendments the re-
spondents have the burden of gomg forward to establish that the
test 18 being used improperly and that, accordingly, the classifica-
tion based on its pse is irrational. -

" Therd appears to be np dispute that the Futransky Study dis-
closed no sigmficant co;'relations between performance on Test 21
and overall Job performance. App. 181, para. 8. However, it is dp-
propriate to note that this conclusion does not support the proposi-
tion that a significant correlation between performance on Test 21
and overall job performance cannot be established. Futransky se-
lected as a ériterion of positive performance supervisors’ ratings of

-1 through +4 IHe did not include ratings of 0 although that
rating means “eflective or competent” performayice. ,App‘. 105. If
the 0 ratings had been included in, the criterion Against which Test
21 scores were compared, a positive corrclation agaipst job per-
formance for all officers may have been established. See App. 1381

Y
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knowleffge of (1) the laws and a‘regulation? to be en-
forced, and (2) certain rules, principles, and techniques
with respect to law enforcement. It appears equ rea-
sonable to infer that.the risk of failure on the job in
the absence of such knowledge—at least in terms of mak-
ing improper arrests and failing to make proper arrests
—would be substantial. % !

e\:pextgse required, of modex¥n police officers in a large
metropolitan city . . .”, and, after summarizing the
syllabus of the recruit training course, concluded that the
daily significance of poliee skills “demanding 'reasoming.
and verbal and literacy skills is borne out in the crucible
of the criminal trial court.” 348 F.Supp. at 17. Charac-
te‘rizing law enforcement as ‘“‘a highly skilled professional
service,” the District Court obviously -concluded that the
lonov&]edge taught in the, trammg curriculum was suffi-
¢iently important and related to effective .police \/ork SO as
to pérmit its use by the Department in selecting among
recruit candidates. On a very limited évidentiary record,

in short; the District Court reasoned that it was not

The Dlstnct Court emphagd the * 1espon51b111t1es and

‘necessary to correlate performance on Test*21 with over-

all job performance”in order to meet the requirement of
“job-relatedness” under Title VII, and that the necessary
relationship was evident.

The majority of the Court of Appeals disagreed. It '
emphasized that there”were no correlations, at least for
black officers, “between recruit school performance and

_ job-proficiency ratings. 512 F.2d at 963. The Court of

Appeals. therefore, never considered the relationship em-
phasized by the Dmtrlct @urt between the knowledge
taught in the'training pregram and the knowledge re-
quired for effective police work. Its failure.to do so
appears to reflect its view that ‘“‘job-relatedness” can e *
demonstrated only on.the basis of correlation with overall
job performance, but it is. ;)0581b1e that the Court ‘of

A 14
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Appeals merely concluded that the record in the Daua
case could not support such a finding.” ‘

Consistent with our analysis of the job-relatedness re-
quirement, ETS submits that it would be entirely appro-
priate for the Department to identify knowledge of laws
and enforcement rules as an important dimension of police
performance on the basis of which its-emplovees can be -
properly selected. The presence of such knowledge may
not ensure successful police performance. which like most
complex jobs requires a mix of personal and professional
skills, but its absence probably will involve a substantial

& risk of pogr police performance which the Department

can properly seek to avoid. This is a detertnination as to

which technical issues of test validation are lalgely ir-

relevant.” The plmcmal question for this Cout in con-
-sidering this issue is whether the present record provides .
, a suflicient basis for such a determination to be made.”

IS

_ " Regardless ,of the Court’s underlying rationale for not consid-
ering this question, its failure to do so led it to extensive further
discusston of “trainability” and “training programs™ which raise
separate and. equally important issues regarding the {job-related-
ness”” determination. Sce discussion infru at pp. 45-47..

, - Qee (Castro v. Beecher, 459 F-2d 725. 735 (1st Cir. 1972), in *

»  which the Court concluded that the requirement of a high school
eduvation was. established to be job-related by the findings of the |
Report of the President’s Commission on Law Enforcement and
‘Administration of Justice, THE CHALLENGE OF CRIML IN A FREE
SOCIETY (citing pp 106-10 of the Report). '

"o BTS takes no ppsition as to whether the Dopaltmont has; on *
this record, adequately proved that certain knowledge 1s an ap-
propriate key element of successful police work.

_ The Department has cited cases and other authorities for the
proposition that a certain level of knowledge ],s mmportant for suc-
cessful pollce work. Petitioners’ Brief at 18222, The evidentiary
problem is whether, if certain key elements of l\n(»\\lulm for suc-
cossful poliee work could be identified, the Department can rely on
the existence of this possibility whether or not, at the time the
training program was established, the Department actually had -
identified such key elements of knowledge. Although not discussed

06
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2. Adequacy and reasonableness of the recruit
training program.

If the Court concludes that knowledge of particular:
subjects can properly be emphasized in the selection—
process by the Department, it is necessary to examine
further whether the particular training program used by
the Department i$ fairly and reasonably designed to im-
part the necesbary knowledge.s' The District Court, based._
upon ifs review of the training ‘program syllabus, con-_
. cluded that the program did teach subjects that were -
reasonably related to the Department’s legitimate inter-
est in policemen with the desired knowledge and exper-
tise. 348 F. Supp. at 17. The Court -of Appeals did not
directly address the question. It did, however. indirectly ‘
cast doubt upon the Department’s training program -in
the course of its discussion of the propriety of conelatmg
any test with “trainability” or a “training -prograp.” = .
In so doing, the Court of Appeals may have departed un-
necessaxily from the applicable precedents and the specific
questions raised in this vase. -

The Court of Appeals seemed to suggest in the ab-
sence of dny correlation agambt owerall job perfmmance

in these terms, the Department is plainly relying on the existence -
of a Reermit School syllabys containing sybjects logically related
to police work as the basis for an inference that at the time the
Recruit School syllabus was devised, someone at the Department
identified certain Key clcments*gf knowledge believed to be essential
to suw(‘ssful -police work.

“" One test'of reasonableness involves the design of /the training
+ program with respect to the nature of the subject matter knowledge
to be imparted  An employer who has identified knowledge of cer-
tain mechanical assembly techniques as essential to syccessful job
perfosmance probably could not properly rely on a training program
that utilized exclusively an abstract, academic or theoretical presen-

¢ tation of the subject.

?
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that the only way in which the correlation between Test

" 21 scores and reeruit school performanee cotlith he rele-
vant was in terms of recruit ‘“trainability.” The Court
of Appeals concluded, however, that, Test 21 did not
predict “‘trainability”; it stated: ‘

*
“IBlecause of the departm&?ntal pollpy that nobody
fail Recruit School, appellees have not shown that the
admission of applicants who score belew 40 on
Test' 21 into Recruit Sthool would necessitate “ea-
finded, training time or. pr oduce. Recruit School fail-
ures.” 512 F.2d at 963 (emphasis added).

Aftér holdmg on narrow glounds that the Futxansky
Study was inadeqnate, however, the Court 'stated fu1the1
that the Department had not:

<

[}

“bersuaded us that tramability could be a proper

~ . -.criterion for validating Test 21. .. . [W]e entertain
grave doubts- whether any of th1s type of evidence .
could be strengthened to, the point of satisfying the
_heavy burden "imposed Yy Griggs.’ 512 F.2d at
" 984-65.

i}\en more- fundaméntally, the Couxt of Appeals sug-
gested that validation against a training program may be
nnpetmmmb]e per se. According to the Court, the “ulti-

mate issue in this controversy’ is whether proof ' ““thit.
Test 21 is predictive of further progress” in the recruit.
training program ‘“‘is an acceptable substftute for a dem-
onstration of a direct relationship between perfermance
on Test 21 and performance on the job. -512 I.2d at-
T T 962-63. These portions of the Court of Appeals’ opinion
deserve the careful attention of this Court.

E&rst. the Court of Appeals- may have failed to con—

sider carefully the ‘‘ob-relatedness’ of “trainability” or
suceess in training prograjs under the applicable prece-
derits. The EEOC Guidelines pxovide that: .

“[Wlork behaviors or other criteria of employee ade-
quacy which the test is.intended to predict or iden-

Y
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tify . . . may include measures other than actual
work proficiency, such as training time. 29
C.F.R. § 1607.5(b)(3).

Further. in formulating the _]ob-xelatedness standard in -
Griggs. this Court ebserved that the fundamental flaw in
the emplowl proof was that neither test used in that
case ““was directed or intended to measure the ability io -
learn to perform a particular job or category of jobs.” ‘§
401 US. at 428 (emphasis added): In Dacis the De-
partment has attempted to meet the very test set out in
- Grigys, by demonstlating that Test 21 was directed to or
mtended to measure “the ability to learn” certain subject
matter necessary to perform the job of a policeman. The
Court’s finding that the Department had not pro oved That
low scorers on Test 21 expanded trajning time or in-
creased Recruit School failures may be consistent \with
~ the Guidelines and Griggs. Thé facts in the record
do not compel that conclusion, however, and the compet- .
m‘?:xmfelnnce\ were never considered by either the Dis-
triet Court. or the Court of Appeals. In any event, the”
Court of Appeals ~should have defined lis holdmg niore

-

”~

*The Pistifiet Court did ngt address the question whether low
* scores on Regt 21 correlated with longer training time or increased
: the likelihood Recruit School failure. And, there was no direct ° .
evidence on thet store, However. recruits were required to aehieve «
a passing score on each ofdhe cight Recruit School examimations
and, afthqugh Recruit School Fqilures were aveoided. some candi-
dates diud not achieve passing sowres the first txme aroungk
Cowrt of \pp(dl\ itself recognized,
has ditticulty™” m-doing so, “he is gn(n 3 kstersil h¢ succeeds *
i padsig the cxaminations.” 512 F.2d at 963. Given the corvelg -
tion between low scores on Test 21 and/low averfiges i Re- °©
cruit School, 1t would be reaSotable to mfer that low Test 21 scorers '
were more hikely to be thost for whom additional asgjstance was )
necessary  The fact of no farlures was also uwd,&(dmnamtlﬁe"‘
alyek of vahdity of Test 21, However, since 'Ivsté-lmmltod
with scores achieved beford any assistance was provided, the fact . .
of no failures is irrelevant to thus issue. c

’
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.

ecisely so as not to appear to preclude, under any
circumstances, reliance on training program success as a
basis for concluding that a test is job-related.

Second, the Court 6f Appeals never considered whether
the Department’'s training program was reasonably de-

signed to achieve proper employment objectives. See 512

F.2d at 965. To be sure, the record lacks the detailed evi-
dence regarding the program on the basis of ‘which such
an evaluation should be made. In particular, evidence is
lacking regarding those aspects of the fﬁhﬁ g program

singled out by the Court of Appeals as dimini hxn\i;b

value as a basis for validating the use of Test 21, ¥4,
the fact that no recruits are droffped from thé progiam
for failure to pass one of the eight.examinations. The
Department did not offer any proof as to the reasons for
this policy, although sufficiently rational reasons are
immediately apparent and might have been the subject
of an evidentiary showing.®

In the absence of such proof, this Court must-decide
whether the case is ripe for final disposition. Before
validation of a test against a training program is either
permitted or ruled out automatically, this Courf may
conclude that an employer should be required to relate
the training program to the employment attribute the
program is professed to impart and to demonstrate that
his'operation of the training program is reasonable, fair,

‘

vi The cost of extra assistance for a recruit who has nearly com-
~pleted the triining program may be substantially less than the cost
_of replacing that"yecruxt with a new applicant who wouldbegin the
“training program anew, thus the no-faiture policy may "be economic-
ally efficient. Further, the morale of the reefyit class or the general
atmosphere 1in which the training program is conducted might be
advetsely affected by the possibility of some recruits being dropped
from the program cauging the training program to lose efficiency
with respect to the group as a whole. a result the: Department may
l?gxtimately wish to avoid. ) - ?

}
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and suited to achieve that objective. If the Department
cannot make such a showing in the Davis case, then its
traiping program should -not suffice as a basis for deter-
mining the "job-relate(!ness” of Test 21I.

~

Third, the breadth of: the Court of Appeals’ statements
regarding “training programs” is independently trouble-
some. As emphasized earlier, the validity of tests under
the applicable legal and professional standards neces-
sarily. depends on the particular test in question and the
circumstances, of its use. Standardized tests uséd for
purposes other tham employment are sometimes validated
against what might fall ivithin an overly broad and ill-
considered definition of a “training program.” For ex-
ample, academic entrance examinations used in assessing
scholastic aptitude are most frequently validated through
criterion-related studies, in which success in the curricu-
lum for which the test is used in selecting. is widely

12

regarded as the most useful criterion. In another con- .

text, professional school curricula are the touchstone ’for
validating tests in the certification and licensing of pros
fessionals such as teachers and lawyers. The distinctions

‘between short pre-employment training programs carried

on by*individual employers and multi-year academic cur-
ricula” seem obvious. Nevertheless, precision in analysis

and language with respect to “training programs” seems -

particularly important’in this Court’s review of the lower
Court’s statements relating to “training programs” and

“trainability.” ~

3. Verbal aptitude as an appropriate lxzy attribute
of recruit training. »

2

If the Recruit School program is adequately related
to an imporant element of job performance, then the

analysis must consider™further whether verbal ability (re-
gardless of how that attihute is measured) is itself

T~



T~ Wilson offered by | the; ners contain corglusory ob-

\‘h.\*'"‘"\—\:\* ) § - [
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su% related to the traininps program.* If that
link is satifactorily established, then verbal ability is :
necessarily related-to_job perforglg.pcg_fc_h}}ugh the train- -

~ ing program. ‘ T -
Drs. Mary L. Tenopf _and Diane E.

servations in this' regard. App. 185-86. e affi-

Wf‘fered by the respondents do not leariy ute
thiscenclusion. App. 49-57. ~ —

The District Court considered the rél}ie ship between \

verbal ability (independent of how measured) and the
content of the training program as a link to job perform-
ance:

. “ «Study of the syllabus of the training course readib\
", demonstrates the intricacy of police procedpres, the
‘emphasis on report writing, the . need to differen- N
~tiate elements of numerous offenses and legal rul-
- 'ings, and the subleties of training required in be-
havioral sciences .and related disciplines. Daily the
. . significance of these skills demanding reasoning En]:_

N

- ~ . verbal and literacy skills is borne out in theru-

: ciblé of the .criminal trial court. F'. Supp. 2
°. 17. ' = R

—

~ The Court of Appeals did not find it necessary to con-
\ sider this link in the- evidentiary chain because of .its
view that verbal ability must be related directly to over-

~

, o Two general avemm/—”""

” mught offer proof as to the nature of the training program (dealing °

primarily with written materials, lectures, and report writing tech- *
niques) and expeyt testimony that this type of training program re-
quires a certain level of verbal aptitude. The Dcpartment might also
choose a different route and prove that (1) Test 21 actually meas-
ures~yerbal ability; (2) the eight Recruit School examinations actu-
ally measure the subject matter taught; and T?r)\ there exists a
statistically significant correlation betwédn scores on Test 21 and
scores on the Recruit School examinations. This chain Of proof
would permit an inference that'verbal ability wis a key clement
' of recruit training. - \ &\
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all job performance. The question for this Court is
whether there is a material issue of fact as to this
point requiring the case to be remanded for the develop-
ment of a more complete record at trial. :

B. Are the Tests Used by the Department Proper and
Valid Measures of the Knowledge Desired by the
Department?

Further analysis of the issues raised by the Dauis
case Is required if the- Court concludes that (1) thes
Department has properly identified knowledge of certain
sibjects as a central attribute of police work, and (2) the

. Department’s training program is a reasomable mech-
anism to impart that knowledge. At this point, the “job-

matter of technical test validation considerations. Four
specific issues are raised by the tests used in the Davis
case. ' . .

1. Content validity of the Recruit School examinations

\\ Under our analysis of the issues, the Department can-

“not prevail unless the eight exammatlons used to meas-
. ure proficiency in the Recruit School are valid. In the
-absenee—ef- such a Showing, any correlation between
scores on Test 21 and scores on the eight examinations
cannot be relied upon in making the required “job-re-
latedness” determination since the necessary link be-
tween the knowledge being taught in the program and
- the measurement tool does not exist. The required validity
\\ould be established through the technique of content
nh(hty, involving an @nalysis of the questions contained
B on the eight examihations and the curriculum actually
\+a{*ghun_the__t1mmng_pzo,qram Neither court below
addressed the need for this validation; and the record,
which contains the curriculum syllabus but not the eight
e\ammatlons may not permit 1ts resolution by this Court.

63

relatedness” determination in this case becomes largely a
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L The District Court apparently assumed that the ex-
aminations given at the end of Recruit School validly
assessed mastery of the topics taught. The District Court

+ did not appear to consider that such a showing was re-
quired (and could not be assumed) or that technical
Barhing on test validation might be of assistance in
making the determination.”” The Court of Appeals did
not focus, as it might have, on the lack of content validity
.to support its conclusion that the correlation between
scores on Test 21 and scores on Recruit Schoo! examina-
tloni was an insufficient basis for finding the neceasaly
“job-relatedness.”

2, Content validity of Test 21.

An apparently simple, but .necessary,\showing under
our analysis is that Test 21 actually does qneasure ver-
bal ability. This would be achieved in the same manner
described above for the determination whether the Re-
. cruit School examinations actually measure the subject

matter taught there. Both the District Court and the
R Court of Appeals seemed willing to assume that Test 21
did measure verbal ability, perhaps from a perusal of
the versions of the test contained in the record,

3. Correlation of “Test 2I* with Recruit S’?h%

examinations.
~

A separate issue raised by Davis is whether Test 21 ~
shows a sufficient correlation with the results on the

ss Compare Pennsylvania v. O'Neill, 348 F. Supp. 1084 (E.D. Pa.
19072), afi'd by an equally divided court, 473 F.2d 1029 (3d Cir.
1973 (en' bane)). where the court rejected evidence of the job-
relatedness,of a test validated against a poliee department training
program on a variety of grounds, one of which was tha

“There I8 no evidence as to the type of examination adminis- .
tered at the Academy. If in fact tests of the type contained on )
the entrance examination were used, a high correlation could

be anticipated ¢ven if an individual had not mastered the k
training matevial.” 348 F. Supp. at 1091, |

InY
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eight examinations. Both the parties and the courts be-
low seem to agree that Test 21 has been validated as ‘a
predictor through the technique of criterion-related valid-
Aty—with the criterion #eing scores on the eight Re-
cruit School examinations—and that the correlation was

sufficient and statistically significant under appropriate,

professional standards.

The Court of Appeals did, however, inappropriately
suggest that no correlation between two such examina-
tions could ever suffice. The Court stated that the De-
partment’s validation data;

“terids to prove nothing more than that a written
aptitude test will accurately predict performance on
a second round of written examinations, and nothing
to counter this hypothesis has been presented to us.”
512 F. 2d at 962 (footnote omitted) -

\

In contrast, the APA STANDARDS recognize that “flor
many employment . . . purposes” the “ideal criterion may
~be an achievement test. . . .”” APA STANDARDS at 34. As
a legal matter, the decisions thus far have suggested that
test-to-test correlation is appropriately questioned only
where the tests are of a similar type. E.g., Pennsylvania v.
O’Neill, 348 F. Supp. 1084 (E.D.Pa. 1972). The record
in this case contailis no suggestion that Test 21, an ap-
titude test, was essentially similar to, or even remotely
resembled, the eight achipvement exams used to assess
curriculum mastery.™

"It is equally unclear, from a legal perspective, who bears the
burden of showing that “test taking ability” accounted for a par-
ticular correlation. Nevertheless, in suggesting that “nothing td
counter this hypothesis” that the correlations reflected test-taking
abilities “has been presented,” the Court of Appeals purported to
dispose of this question, too. At least one decision has suggested
the contrary. Harper v. Mayor and City Council of Baltimore, 359 F.
Supp. 1187, 1203 (D.Md.),.modified and aff'd sub nom. Harper v.
Klipsters, 486 F.2d 1134 (4th Cir, 1973).

65
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‘4. I‘{alidity of the cut-off score on Test 21.

* The fourth ‘measurement issue raised by the Davis
case is one not addressed by either court below. The
record reveals that Test 21 was used by the Department
with a cut-off score of 40; long use seems to have been
+the principal explanation for this particular cut-off score. 4
App. 191. Respondents appear not to have challenged the
use of a cut-aff score but to have proposed a lower cut-
off score of 35. 348 I. Supp. at 17.

Under professional standards, most cut-off scores when
used for employment selection must be validated, usually
through a process independent of the validation of the
test itself. The cut-off score must be demonstrated to
classify persons with a reasonable level of probability as
to those likely to possess the desired level of-verbal
ability and those not like}y to be so equipped.”

. The record in Davis is silent on this issue and this
Court may, therefore, wish to decide whether” the De-
partment’s failure to justify the cut-off score provides
grounds for affirming the Court of Appeals or for re-
manding for the taking of evidence on this and the other
issues in the case which would profit from further pro-
ceegl\ings below.

of Phere would be a similar issue with respect to the appropriate-

ness of the cut-off score of 75 on the Reeruit School examinations

if that cut-off score were used for classiﬁcatio}nruthm' than advisory
purposes.




CONCLUSION &

For the reasons stated above, this Court should set
out a single analytical framework to be used in deter-
mining the job-relatedness of employment selection tech-
niques. That framework should be equally applicable
to test and non-test methods of measuring employment
selection criteria, should be designed to achieve basie
objectives of rationality and fairness, and should be suf-
ficiently flexible to permit a wide range of relevant evi-
dence and to encourage coMfinued experimentation and
growth in measurement technology.
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