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The Amehcan Bar Association owes a debt of gratitude to the private
foundanons which, without the initial assistance Qf the organized bar,
" fostered the growth of public 1nterest law commencing in 1969 and
develdping o thes point where now this activity contributes signifi-
cantly to the overall pattern of the delivery of legal services to the
citizens of our country.

This publication. the work of ‘Sanford Jaffe, Esq., of the Ford
Foundauon. is designed to trace the growth of and to portray the

_ worthwhile contributions of public interest law. It is presented jointly

by the Ford Foundation and the Ameman Bar Association's Special
Committee on Public Interest Practice. The. Committee hopes. by
this publication. 1o aid in improving public understanding of the Teed

for access to ade(gate legal representation.

.

. Harry Hathaway, -
~ Chairman
American Bar Association Special Committee

on Public Interest Practice

3

-

March 1976
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-This is a timely report on an important subject concerning our legal
system “Public interest law™ is a phrase that describes a wide variety
of efforts aimed at providipg legal representation for underrepresented

*  interests in the legal process. These efforts aré responsive to an endur-
ing problem in our complex society. 1t is often impossible to protect
or further important interests without legal help, yet many Persons
and groups do not have access to a lawyer. :

This problem produces an imbalance and distortion in the legal
process Certain viewpoints do not have access to important decision- .

- mi¥kers Decisions are made withdut benefit of an adversary presen-
tation of all the facts and arguments. Significant injuries may go
without remedy Justice is parcelled out unequally, and unwise de-
cisions are madg affecting all of us.

Public interest 1aw seeks to fill some of the gaps in our legal system.
Today's public interest lawyers have built upon the earlier successes
of civil rights, civil liberties and legal aid lawyers, but have moved
into new areas Before courts, administrative agencies and legislatures,
they provide representation for a broad range of relatively powerless
minorities — for example, to the mentally ill, to children, to the poor
of all races They also represent neglected interests that are widely
shared by most of us as consumers, as workers, and as individuals in

* need of privacy and ayhealthy environment.

These lawyers have, I believe, made an important contribution. -
They do not (nor should they) always prevail, but they have won
many important victories for their clients. More fundamentally, per-

* haps, they have made our legal progess work better. They have
broadeped the flow of information to decisionmakers. They have
made it possible for administrators, Iegislatorjnd judges to assess
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" the impact of Xpeir decisions in terpms of all affected interests. And,
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-and effectively.
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by helping to open the doors to our legal system. the} have moved
us a little closer 1o the ideal of equal justice for all.’™~ .

Although public interest law has grown and has game'ﬁ\wlder
acceptance. 1t stll faces an uncertain future. The major problem is
‘funding Even though public interest lawyers usually will accept far
lower salares than they could earn representing well-to-do clients.
substantial funds arg nécessary to make a highly professional public
interest practice possible. Yet. almost by definition, public interest
lawyers represent pensons or groups who cannot easily ccmpete in the
ordinary market for legal services.

Until now. foundations and individuals have generously contnbuted/
to public interest law firms. Without this charitable support, public
interest law would not have achieved its present strength and made
s important contributins. It*is to be hoped that this important
support will continue.

Realistically. however, additional sources, of funding must be
tapped if public interest law 4s to continue to grow and attract talented __
fawyers, and if it is to become a permanent part of our legal land-
scape. If our society belieses, as I believe, that all viewpoints should
have- access to the legal process, then we ‘must search for ways fo
assure that public interest Jaw develops a secure financial base This
is not a problem for the legal profession alone, but.it is a problem .
which the legal profession has a special resporxsxblht) to address. The
legal profession, after all, holds a monopoly on ]egal\semces and it - '
has particular duties to see that our legal institutions operate fairly - * | '

Elsewhere I have argued that the orgamzed bar should move more

decisively from rhetoric about equal justice to-true commitment, and
assume responsibility for supporting public imterest practice on a .
permanent basis.* There are-signs that the bar is slowly, mOvmg in

such a direction. The joint pyblication of this repdrt by the American .

Bar Association’s Special Committee on Public Interest Practice and
the Ford Foundation is one such.sigh. I hope that this report will stimu-
date greater efforts tu achieve the ideals of our profession and our socnety

-

T i Justice Thurgood Marshall
Supreme Court of the Un'ited States

)

[] ’
—————

*Finanicing Pubhc Interest Law Practice. The Role of the Orgamzca Bar 61ABAJ.

1487 (1975). s T
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" Evolution of the Goncept.

When the Ford Foundauon began ifs program of support of public
interest law in 1970, pubhc interest taw was defined as “representation
of the unrepresented and underrepresented.” Public interest law bad
other characteristics as well. an orientation toward test ¢ases; an inter-
est in non-money damage remed:esx an emphasm on opening up and
1mproung government operations, a com:entratxon on the administra-
tive process, and ‘a clientele not necessanly mdxgent but lacking the .~
- resources for effective rep;esentauon on issues of broad concern to the
community (for example, the environment and consumer affairs):*
. Today, ﬁve years later, public interest law -is v1e ed in much the ~
same way by courys and Adniinistrative agencxes Internal Rev- ;
enue Servite gujdélines, and by the orgarfized bar. In August 1975,
for examp{ thé American Bar Association approved a resolution that
defined public interest law as: g g o,

Legal service provxded without fee or at a substanually reduced < RIE
fee, which fallssinto one ‘or more of the fqllowmg areas: .

. 1. Poverty Law ) ..
; 2. Civil nghts Law R / ‘ ¢ - -
3. Public Rights Law _ . . .
+ 4. Charitable Organization Represe ntation :
A 5. Administration of Justice.** -

. . .. - o, ey
+This ABA's definition emerg{;:ls from a historical context in which
the commonality of these variols forms of legal representation has .

Bl

*For an analysis of the emergence of public interest lav} activity and an account of
earhier Ford Foundation involvement, see THe Public lnn}fest Law Flrm New Voices

3

for New Constituencies, Ford Foundation, Febsuary, 19‘/3
s¢See Appendix, page 45. -

) |
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been recognized. The tight of the md:gent to legal representatlon ‘has
long been acknowledged as demmg from .the most clementary sense
of professional ethics and regard for the adversary system. Defense
of individual civil rights was an extension of this principle, since those
whose nghts were most often in jeopardy were minorities, whef usually
tendéd also ‘to be poor, and advocates of unpopular causes of ideas.
The representation of charitable organizations is Justlﬁed by, the fact
that. because soc:et) values these groups, there¢ is an obllgatlon to
defend them against adversxt) What is new in the definition is the
category “public rights law,” wHich- encompasses the bulk of the *

r“p’f‘ﬂctlce of public interest law firms and is deﬁned as:

-

Legal representation ipvolving an important nght belonging to a
significant segment of the public . . . where society needs to have
its right' vindicated but'as a practlcal matter the would-be
plaintiff or defendant will take action to vindicate or defend
those rights only if he receives aid, and does not have to bear

the cost hunself . J
&

In practice, eml tights lmganon, espec:ally as managed by the
National Association for the Advancement of Colored People, was
very different from legal aid. The latter was offered to the poor on
the assumption that the existing system of law would assure justice
provided all had access to it. Civil rights practice, on the other
hand, was based on the assertion that the system was not sympathetic
to the interests of minorities. It sought to remove barriers to equal
treatment that were rooted in law and custom and thereby to establish
a broad legal base for political, economic, and social parity. One of
the means—test cases to attack class discrimination—was used by the
NAACP Legal Defensé Fund, Inc., which was established in 1939.
The fund’s vigtories in the }9505 and 1960s helped to lay the ground-
work for subsequent public mterest practice. {Other organizations .
that successfully used test-case litigation were the American Civil
Libertigs Union, the Office of Economic Opportunity Legal Ser-
vices program, and legal defense groups formed by Natwe Americans,
Mexican Americans, and’ Puerto Rxcans)

Duririg the 1960s, too, other groups sharing interests that cut across.
ethnic or economic considerations—environmental, consumer, and
health issues, for example—began to make “claims on an economic
and political system they belicved to be unresponsive to their con-,
cerns. Ralph Nader was an early champion gf'these concerns. The
Foundation-supported public interest law firm arose out of all these

10 |
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expétiences, and its development ‘was encouraged by a'United States
Court of Appeals decision that affirmed the need for representation
of the noncommercial interests of large groups of citizens in the’pro-
ceedings of regula;ory agencies.* .
In 1970, when the Foundation bggan to talk with young lawyers
interested in setting up public interestlaw firms, it acted in accord
with its program interests in sgveral aregs: environment, minofities,
communications, electoral issues, and ducatlon The Foundation t
also viewed public interest law as an instrument for improving the
process of government and as a new way of extendmg legal repre-
" sentation, - R T

. The subject areas in which pubhc 1nteresym firms bec/ame en-
gaged had long been recognized as appropriate for philanthropic
investment, and subsidy of thé practice of law for social purposes .
had been common in poverty and civil rights law. But something
new had emerged: the use of charitable funds to support firms liti-
gating on ﬁe/h'alf of persons and groups who represented broad \
interests but might not be poor or deprived. The Internal Revenue
Service saw this activity as significantly different from earlier prac-
tice, and in,October, 1970, it suspended the 1ssuance of tax exempt
rulings to public interest.law firms.. *

Eventually, the IRS challenge was found wantmg and dropped
' But a question was raised by 1mp11catlon Does represc‘t{tatlon by
. publi¢ interest law firms really serve the public interest? The ques-
" tion disturbed many, even among those friendliest to the "aims of
the new institution. Eventually, the body of law and experience
being developed in public. interest actions. may answer it definitively.
"In the meantimé, a few observdtions may’ be noted: :

1. For the most part, pubhe mteresj, Jaw represents the nghts of
large numbers, many of them pQOr or members af m1nor1ty groups,
Yet the legitimacy of the lmgauon does not depend on the
bers bénefited, or the economic “or ethmc status of the,
Rather, it~is the nature of the nght or the interest issue that
justifies action by a public interest law firm.’ '

2. Although public intérest law is cdncerned with both public and
private decision making, experiencé so far reveals a concentration
on government and on reforming public procedures. One result has

~
.
. ’

*United Church of Christ v. Federal Communications Commiission, 359F. 2d 944
(D.C. Cir. 1966).

-~
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, responsiveness to the public, especially to neglected groups; the fair- .

. N
been a positive reception by government of magy public, interest law
efforts. Some govern}nent agencies now sFel\ out the counsel and
cooperation of public interest lawyers.- - . N\ .

3. Public interest lawyers arg lsc contributing to public cons.ciobé .
ness of inequities or shortcomings in the society. In this sense, thci
public interest lawyer’s purpose transcends process (representation
of the unrepresented or underrepresented) and involves substantive
concerns with issues of social pPlicy. Further, each firm tends to spe-
cialize in particulyr areag, such jas cquality of opportunity in employ-
ment, education, and health; ‘ehvironmental protection; government

ness of business practices, and the safety. of commercial products.
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The Record

L

.

. Ford Foundation Relations
* With Public Interest Law Firms

* law as a promising new instrument to serve important social objec-
tives, careful ground rules were adopted to guide relations with the
firms 1t intended to support. The first was to look not only for talent
-and energy among the staff lawyers, bat alsg. for experience and
starrding at the bar among the firm's advisors and trustees.’ The sec-
ond was that the Foundation would in no way be engaged in selecting,
or rejecting, any particular lawsuit or administrative matter a firm
might pursue. | ’ -

- In order to provide sustained counsef to the whole public interest
law program. an advisory committee was established. It consisted of
Wilbiam Gossett, Bernard Segal, Whitney North Seymour, Sr., and

tion. The committee reviews and advises on all Foyndation grants in

public interest law. e -

It was recognized early that public interest law firms and their
activities would probabty be controversial and sometinies causg anger,
since they are in, thebusiness of challenging the policies and practices
of well-cstablished institutions and powerful interesls. Although there
can be no absolute safeghards agajnst unwise actions by a grantee
firm, nor any way to immunize it agdifst-attack, the requirements

- .

" *Deceased Avgust, 1975. ' 13

Once the Foundation established its‘commitment to public interest

" Oriton Marden,* all past presidents of the American Bar Associa-

" estabhished by the Foundation are designed to give the firms the best ’




Al
-

possible advice For example, each firm has a litigation committee,
composed of lawyer members of its board of trustees, to which staff
attofneys are required to submit plans for all legal action for ap-
proval Most of the litigation committee members come from the
community in which the firm is located and have hitigation experience
or specialized knowledge in the firm's particular fields of interest. In
addition. each firm’s board of trustees stays in close touch with the
Foundation's declared policies on public interest law.

Record of Performance

\ ¢
The first two firms to which the Foundation made grants in 1970
were the Natural Resources Defense Council, wholly concerned with
environmental problems, and the Center for Law and Social Policy,
which concentrates on the environment, consumer affairs, and health

problems of the poor. By 1975, grants had also been made to thirteen
other firms:* * ‘ ’

Center for Law in the Public Interest

" Citizens Communications Center
Education Law Center
Environmental Defense Fund . .
Institute for Public Interest Representation
International Project
League of Women Voters Education Fund .
Legal Action Center °
Public Advocates - o
Sierra Club Legal Defens¢ Fund
Women’s Law Fyhd ) . :
Women’s Rightf Project ~ _* *' :
Research Center for the Défense of Public Interests

(Bogoti, Colombia)’ e

LR
- - .

By 1975, about 300 cases were in’ ,li_tiggtion.:'S“ome sevent); ;)thgrs

-t

*See Appendix page S0. for additfonaf information on these firms. Two grants that
are an outgrowth of the public intefast taw program should also be noted. One, 19,
the Pyblic [aterest Economics Foundation, will provide ¢conomic analysis and counr-
» scl to public interést law firms and «17zen groups, the other, to the National Asso-
ciation of Accountints for j@sPublic Interest, will provide accounting counsel for a
similar clientele Both actions reflect a concertt that the policy-making process become
more informed, open, and fair., They grow. out of the secognition that as public
interest law issues have becdme intreatingly complex and technical, informed citzep
groups need better experlise to present their views adequately. °

W,
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" and operating styles.

N
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N

had been closed out, having been w5, T0st, mooted, or withdrawn *
The firms had internened or were intervening in nearly 150 admiriis-
trative proceedings, mostly hearings before federal or state regulatory
commussions. Other actifities more difficult to tabulate filled approxi-
matel§ oné-quarter of the .combined dockets and presumably took at
least that large a percentag‘ninf attorneys' time. These included par-
ticipezzon in admunistrative ridde making, advisories to government
agéncies, research and publications, monitoring regulatory agencies,
prepanng petitions, and conducting negotiations. Both the variety of
these nonlitigative activities and the time allocated to them attest t0
their special importance for poblic,interest practice,

Firms have vaned worklo4ds, especially with respect to litigation o
Lawguits constitute only .about one-third of the docket of the Insti-
tute fbr Public Interest Representation but two-thirds or more of the
dockets of the Environmental Defense Fund, the Center for Law in
the Public Interest, and the Sierra Club 'f;jega‘l&Defense Fund Two
specialized firms, International Project and the Citizens Communica-
tions Center, focus on work with regulatory agencies more than on
litigation. The dockets of Public Advocates and the Center for Law
and Social Policy are about evenly divided between litigation and
other activities. The Women's Law Fund concentrates on’ regional

. litigation. . ’

These differences derive from the firms' backgrounds, interests,

The Environmental Defense Fund (EDF), heavily committed to
Iitigation, is following its early inclination. It began as an instrument
of a group of sciéntists anxious to halt the indiscriminate use of DDT
and other long-lasting pesticides. It was virtually launched in a court-
room to-test whether litigation could accomplish what persuasion had
nat. EDF continues—to regard legal action as a most useful way to
check what the scientists on its board regard as environmentally and
socially destructive actions. But EDF has not been content merely to
oppose what it thinks ill-advised. It has also offered possible alterna-
tives, as it did when opposing a proposal for a Togks Island Teservoir
on the Delaware River (now abandoned), and EDF’s program on ]
) water. quality resulted from effective consultatiofs with the goverpment- ©

The Center for Law in the Public Interést began with a docket

LI
. .

*Thrs 1s an approxmmation, exact figugts are indet;r,minablc because of joint suits. .

.

The total includes amicus curiae interbentions. . .
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‘composed almos entirely of challengés to the use of land and re-

sources 15 the Los Angeles area. In a short time. the firm completed
an unusually Jarge number of cases and won most of them. It bas now
broadened its agenda and is working in the fields of fair employment,
Corporate responsibility. and electoral reform. In the corporate re-
sponsibility area. two cases (Northrop and Phillips Petroleum) haye
been settled, with important results for the concept of independent
“outsider™ participation in the management of these organizations..

The Sierra Club Legal Defense Fund was created to supervise law-
suits in which the Sierra Club was a litigant. (It is modeled after the
NAACP's “Inc Fund.”) The central office has a comparatively small
number of cases. but it supervises and lends technical support to a
nationwide network of Sierra Club lawyers.

Citizens Communications Center engages in a variety of activities.
Most of its time is spent. representing the interests of citizefl groups
before the Federal Communications Commission. As far as possible
it seeks to negotiate agreements between complainants and broad-

" casters and participates in tule-making and policy-making conferences

with federal agencies.
The International Project. operating from a shm body of law, has
concentrated on helpipg citizen groups to communicate and work

with government agencies and adsisory boards concerned with 1nter- ]

national matters. and to become imvolved in international meetings,.
such as the 1974 Law of the Sea Conference. -
. The Institute for Public Interest Representation, based at the
Georgetown University Law Center, devotes much of its time to re- -
search and publication. It has a strong interest in administrative

proceedings. “petitions. monitoring, and other techniques aimed at

improving government performance by critical review of official.-pro-

cedures. ] _

The newer firms are still developing distinctive styles. but it appears
that the Education Law Center and the Women's Rights Project will
concentrate on litigation and agency monitoring. The Legal Action
Center. on the other -hand. will use a variety of educational and
informational techniques. in addition to litigation. to persuade public

* and private employers to hire ex-offenders and addicts. !

The Research Center for the Defense of Public Interests in Bogota,
Colombia. represents the first attempt to test the adaptation of the
concept of pablic interest law in a developing country. Set up by
several \Colombian attorneys. the center has a well-known and diver-

.16
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sified board and has matching support from the Inter-American
Foundation. .

Although much of the publicity gencrated by public interest law
has focused on ensswonmental and consumer activities. a great deal of
its work 15 done on behalf of minorities, low-mcome people, and
others who suffer deprivation of One sort or another. Among the
chent groups and organizatons that have been represented are
women. juvenile offenders. the physically and mentally handicapped,
children. and low-income tenants. And. in addition to environmental
and consumer protection, the main areas of public interest law activity
are reform of governmental processes, fair employment, the mass
medi4, physical and meptal health. women’s rights, electoral rights.
international issues, and education. .

The following bricf accounts of public interest law activities, orga-
nized according to subject matter, comey a sense of the versatility
and scope of the organizations supported by the Foundation. They

represent a considerable part—but by no means all—of what is being ,

done in the public interest law field. »

-

Environmental ard Consumer Protection. The recent proliferation of

hiagation on behalf of the consumer and in defense of the environ-
ment arises out of a perception that our system has not shown the
necessary gegard for health and aesthetically related values such as
the quality of air. land, and water. and the safety of consumer goods

Dozens of legal actions have been taken in the past five years to
enforce provsions of the National Environmental Policy Act (NEPA)
and similar state statutes. Much of the litigation has been concerned

with who must file statements and the contents of those statements A

high percentage of these actions has succeeded in defining and enforc-
mng the ’fegxslcued procedure. As 2 result, many government agéncies
are now taking the impact statement requirements of NEPA more
seriously than previously. RN

Public intérest lawyers have also sought to enforce the dubstantive
provisions of other protective legislation,’;ﬁch as statutes protecting
the national forests against excessive tree cutting, and the pure water
and clean air laws. They have also begun to explpré questions dealing
with occapatronal health and safety. A long and generally successful
. campaign has been waged in the courts, in ‘administrative hearings,
and by negotiation with fegulatory agencies to ban certain pesticides
with broad. indiscriminate, and long-lasting power to harm The
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Natural Resources Defense Council, which has become exceptionally
well informed on -nuclear’power, is active in seseral lawsuits that
attempt to focus on issues relating to the disposal of highly toxic
ragdioactive waste.

Private land-use development is also being subjected to environ-
mental and other types of governmental control. In Califernia, as a
result of public interest law litigation, land developers must comply
with state environmental statutes, and local -zoning practices must
conform to comprehensive, long-range planning. The Center for Law
in the Public Interest has been most active in this area and has
recently brought a case on behalf of people who work in Irving,
California, but cannot live there because of restrictive zoning laws,
which they contend violate the county’s general growth plan.

Environmental litigation raises profound issues for public interest
law The cases and the interests at stake are complex. In most of the
difficult cases. it is not self-¢vident what public policy should be.
Nevertheless, the record for the last five. years indicates that public
interest law litigation in this field has touchéd a responsive chord
among substantial segments of the public. THat these efforts coincide
with the concerns of large numbers of the American people_appears
to be borne out by the continuing,strong support, including dues-
paying memberships, for the major environmental organizations. In
their impact on environmental policy, public. interest law firms have
developed a role for the public in the_natiogs decision-making

" process that could not easily have been forgcast in 1970.

In the consumer field, the focus has beep on challenges topractices
that impair the quality of retail goods or that.tend to fix- the prices of,
basic products without reférence to consumer interests” One txample .
is the legal questioning of restrictions on the import of tomatoes,
textiles, steel, and oil. Discriminatory credit. and pricing have also
been under attack. Suits_to compel credit card companies to allow
merchants to give discounts to cash customers have been mooted by
legislation granting that relief. Public interest lawyers &ontinue efforts
to get credit extended on an equal basis to'women and to radial and

. ethnic minorities. Sujts challenging the tfaditiopal rate structures of.
utilities, which new favor large users, have significance both for con-
sumers and for the environment, since a.suggested substitute system
of pricing would discourage waste and reduce demand. .

Efforts have also been made {o support the enforcement powers of
federal agencies In an important adnfinistrative decision, the Federal -
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Trade Commission now requires advertisers to'substantiate scientific
claims with scientific evidence. A case raising tke issue of ¢ ectitag?
misleading advertising was lost on appeal but in\;such a way that the
issue can be resurrected. The Fairness Doctring has been for
alternative advertising in both environmental and consumer matters
Action has also been taken to apply the provisions of the Admyinis-
tratne Procedures Act requiring notice and opportunity to co
to Federal Reserve Board regulations dealing with' reserve require-
ments of 1ts member banks. This is of concern to consgmers, investoys,
and mortgagess. . o . .
As with environmental concerns, consumer protectign efforts con
. tinue to enjoy wide support. Specialized consumer agencies’ at all\ .
levels of government have been established, and there arg good'pros-
pecis that the consumer movement will be reinforced by additional

institutions. S 1

Reforming the Governmental Process. To’ help make government
more responsive to wider segments of the commum'fyi, much of the  ®
effort of the Ford Foundation-supported firms has been ted at
opemng administrative processég to public scrutiny, enapling the
_ -public to participate in agency decision making, and imprpving in-
ternal procedyres of governmental bodies. '
Freedom of Information suits have proved to be a sharp wedge in
opening, governmental agencies to public scrutiny and actiori\s\ Jrave
been filed against a number of them, including the Federal Reserve
System, the Federal Highway Administration, and the Department of
Commerce. As a result, the courts have limited the scope of exemp-
tions and the Act in several instances, for example, businesses can no
longer resist disclosure with a blanket claim of “confidential” finfor-
mation, and audits of the Law Enforcement Assistance Admipistra-
tion arg now available: - g B
A principal method of public participation in administrative deci:
" sion making has been the use of comments in rule making. Public
interest law firms have committed, a great deal of time and effort to
this activity. As a fsuit of their work and others”and of an important
" arcuit court decision specifying the Federal Communications Com-
mission’s duty to seek out listener viewpoints, several federal agencies
have now taken steps to broaden citizen participation in agency pro- .
ceedings. The agencies have come to recognize thatjt is not enough
to sit back and wait for the interests to clash; rath€r, an active efiort
,l 9 . 19
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must be mrade to get interested groups involved 1n heanings. The FCC
now sends special mailings to groups interested in policy des elopment.
The Consumer Product Safety Commission has developed a program,
under which consumer groups can submit plans to develop safety
standards for particular products and recenve financial assistance for
their work, The Federal Trade Commission has created a panel of
consumer and industry representatnes to work out a proposal on
children’s advertising And the Interstate Commerce Commussion has
gone even further by creating an Office of Public Counsel to assist
consumers. {principall) farmers and passengers. at public heanngs. :
"Another means of broadening citizen participation has been
through the use of advisory committees to gosernmental agencies.
As a result Of pressure. agencies have opened membership to unrep-
resented groups and created additional advisory commitiees to help
the newcomers. A lawsuit. filed under the Advisory Committee Act
of 1973. enabled a women's group to gain access to a Defense De-
partment Ad&'isory Committee that deals with women in the armed
forces Dockets of public interest law firms list many other. less for-
mal modes of participation, from preparing reports to eonsultations.
Efforts to reform internal procedures range from lawsuits to in-

formal pressure. These activities have helped develop new ways of
dealing with prisoners and juveniles. In addition, _procedures have
been devised to minimize adversary situations. for example, the FCC
has been persuaded to initiatt a rule-making procedure that, under
- certain conditions, can avoid a license challenge, and the Food and

Drug Administration. under a recenf Supreme Court decision, has

streamlined the way in which'it determines the safety dnd e@cacy of

drugs. ¢
Standing has been expanded in a variety of contexts and forums.
Not too many years ago. it would have been unusual for people with-\‘
out a direct economic interest to participate in administrative matters.
Now there is a growing number of jnstances in which public interest
law and governmental agencieshave worked out cooperative arrange-
ments Today. the doors are open in many agencies, and the problem”
of access is rarely one of law but of the scarce resources of citizens
groups. b >0

Fair Employment. Work in this arca has concentrated on racial and
sexual discmination in public agencies (notably police and fire de- .
partments) and in private busifiess (such as banks, insurance com-

’
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,pamies, retail stores). Suits have sought affirmative plans to ensure

future equal treatment of minorities and women. The firms have also
challenged discriminatory practices such as denial of leave and medi-
cal benefits for pregnant women and employment tests that s effect
screen Out.minorities.

The approaches of the law firms vary. Public Advoeates, for ex-
ample, tries to enlist the suppori and cooperatiop °f star and fed-
eral enforcement agencies not only to bring pressufe S public or
pﬂvaxe groups practicing discrimination, but also to use the resources

. of the enforcement agencies to conduct investigations and make re-

ports. When public agencies haie been willing to do this, the coopera-
tive arrangement has worked well. If the enforcement agencies arg
reluctant to proceed, or seem to enter into “sweetheart” agreements,
the law firm will litigate. '

Public Advocates has been able to negotiate industrywide agree-
ments in banking, in the savings and loan industry, and in several
utilities 7 California. It Has been important both to the law firm and
to the industry concerned to work with a broad coalition of minority-
group organizations. In that way mutually satisfactory agreement
goes far to assure the industry of the support of those organizations,
and the law firm is spared the task of relitigating cases against indi-
vidual employers. L. ’

_ Some of the most innovative work in combating emplgyment dis-
crimination is being done by the Legal Action Center o behalf of

persons with criminal or drug abuse histories. An aguion against the -

New York City Transit Authority has established the principle that a,
public employer cannot exclude persons fromi employment solely on
the basis of their past addiction o current participatiglm 2 metha-
done ‘maintenance program. And the U. S. Postal Service has intro-
duced new regulations providing for the’hiring of former addicts, and
current participants in methadone maintendnee programs, in accor-
dance with specific job-related selection criteria. b
The Legal Action Center has developed adjustment and counsel-
ing procedures apd a wide network of consultation services for agen-
cies serving ex-addicts. Further, the center’s close ties-with the Vera
Institute of Justice provide it with an unusual ability to monitor these

actions.

The work of the Citizens Communications Center, described in the '
next section, bridges the communications and employment fields. In

its negotiated settlements to ensure greater responsiveness to-minori-~
. ) ! [}
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ties in broadcast programming, the centerhas been able in many cases
to include provision for affirmative action fraining and employ ment.

Responsiveness of the Mass Media. A major concern of Foundation-
supported firms active in commumicatiops has been to give audiences
a vofce in determining the kinds of programs they are to see and hear
and to iaci’lita}e';mnorit) access to cable television. The firms have .
also challenged the concentration of control of broadcasting stations

\ and newspapers and argued that where advertising promotes a mis-
leading view, other views should be given a hearing.

One of the most important cases to ddte was the petition to deny
a license rengwal filed by the Citizens Communications Center against
the Alabama Educational Television Commission. On the basis of the
*center’s arguments, the FCC held that the station had beén guilty of

_ discrimination’ against blacks il programming and hiring. The deci-

- sion established the proposition that autenvatic renewal can no longer
be presumed, and that if bona fide challenges are made, stations must
demonstrate that their performance is in accord with the law. It in-
corporated many of the judicjal precedents developed uader civil
rights. voting rights, and empl?yment discrimination cases, the most
important of which.is that qudntitative results, rather than proof of
intent, are sofficient evidence of discrimination. In additfon, the FCC
“held tHat public broadcasters have even greater obligations to minori-
ties than do commercial broadcasters. . . AR

The Alabama case was the culmination of a sustained effort by the
center over a considerable period to institutionalize challenges to
license renewals.as an effective legal tool. Nor have petitions been
restricted to matters of discriminatidn;_ they have also challenged
stations on the grounds of mi%'[laogging programs, changes in format,
and coricentration of control. By-now, it has become a practice for
many broadcasters to negotiatfe with citizens groups on a variety. of
issues rather than face the prospect of FCC action, Recently, in
such pre-renewal discussions, at least ten agreements were reached in -
the New 'Yogk-New Jersey area. This trend has, become so pro-
nounced, however, that the ;FCC recently told broadcasters that
they cannot negotiate away théir obligations under the law by shar-
ing certain responsibilities with citizens groups. C

Issues relating to the Fairness Doctrine are bqfng dealt with in-
creasingly through negotiations or by actions that have broader impli-

cations than the case-by-case a;;prqach. The Citizens Communicgtiags
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Center has come forward with a proposal that would allow broadcast
journalists to present controversial issues without regard to balance;
but would .also offer individuals or groups “access message time”
(one-minute spots in prime time) to respond. This system is now being
trjed on-an experimental basis 11 San Francisco and Pittsburgh, and
it has been welcomed as a creative alternative.

On the whole, the FCC has probably become more responsive to

citizen accéss than any other major government agency. And the
center's work has resulted 1n an increase in the means available to

community groups to assess station performance and responsiveness
d-.ﬁ-“___,_/“’

Health and Mental Health. Public interest lawyers have concentrated

on improving standards of medical care for those least able to articu-

late their needs, cspecially the poor and minorities. A series of law-

* suits to compel hospitals to offer a minimum amount of free ‘service,
‘as spec;ﬁed in the Hill-Burton Act subsidies, resulted in regulations by
the Department of Health, Education and Welfare that define the
service obligations of the hospitals mcludmg a requirement to serve
Medicaid patients. Related efforts have been made to force public
hospitals to mamtam standards equal to those of nearby private insti-
tutions. The Supreme Court has recently heard a case involving the
obligation of hospitals to provide at least some free service to indi-
gents as a condition of maintaining a charitable tax status.

In addition, speciat concern has developed for the handicapped A
successful suit secured ramps for the physically handicapped in the
new Washington, D.C., subway..Other litigation seeks to establish the

right of physlcally or mentally handicapped <hildren to equal pubhc :

education.

Care for the mentaH§ il has become another ma]or concem Cur-
rent suits argue for the right of the mentally ill to appropriate care
and the consequent responsibility of the state fo insure that a person

. who 1s civilly committed receives therapy and is not just locked up for
safekeeping, a principle given strong, support by a recent Suprem;
Court decision. Specific issues have been raised on the “convenience”
‘use of tranquilizers, patient labor without pay, safeguards for human
subjects of medical experiments, and definitions of informed consent

. The.actions- breught by publn, interest law firms ha\e called attention

to needed reforms that may require s)stemauc oversight of health
. [institutions.  ~ ’ - .
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Women’s Rights. Lawyers especially concerned with the rights of
women have focused on diswrimination in education and employment,
on health issues. insurance coverage, and related benefits. Firms are
also working on day-care licensing regulations that adversely affect
the poor and on sex discriminatory practices in commercial and
mortgage lending. )

In matters related to womens health. public interest law activities
have sought stricter tegulation of potentially carcinogenic contra-
ceptive drugs, of human experimentation, and of the use of drugs for
nonapproved purposes. They have argued for monitoring procedures
of intrauterine devices and for warning labcls on prescription drugs
that may be especially harmful to pregnant women.

The issues in insurance disability largely center on the exclu-
sion of pregnancy-related ?lsabllmes from sitkness and accident
plans The Supreme Courggheld that state plan exclusions are not
unconstitutionaly but theregare a number of cases challenging plans
under antidiscrimination gfatutes. In an importarit case brought by
.the Women's Law Fund, the Supreme Court invalidated the manda-
tory maternity leave pohcy of the Cleveland Board of Education as
arbitrary under the due process clause of the Fourtecnth Amendment.
In another pregnancy-employment case, ‘it was held that failure to
provide sickness and"disability leave to a’woman temporarily unable
to work aftcr childbirth violated Title VII of the Civil Rights Act
.when the collective bargaining agreement provided for sickness and
" disability leave, but.not maternity leave. Several other cases chal-
lenge sex discriminatiqn by employers in promotion, fringe benefits,
remstatemem after maternity leaves, and layoff policies. -

A number of actions involve discrimination against women in
police -and fire dcpartments Cleveland has now eliminated its quota
<restricting the number of women police officers. A federal appeals
court invalidated policé weight but not height reqmrcments that had
climimated 99 per cent of all'womeén: the height issue”is pending
decision ol a petition for:certiorari before the Supreme Court.

In education, several cases involve discrimination in curriculum,
vocational - education, and’ athletics. equal resource allocations to
female stadents arid their activitics, and the elimination of sex dis-
¢rimination in t;xtbooké‘ A recent case, on behalf of the Women's
Equity Action Lcaguc and others, secks affirmative action by HEW
and the Department of Labor in enforcing the antidiscrimination pro-
visions of educaﬂon and health-training’ programs.
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International Issues. The International Project was established to ex-
tend public interest law activities to the processes of foreign-policy
formulation and international decision making, particularly when
these impinge on consumer, environmental, and sdcial concerns. The
major consumer cases have centered on import restraints on steel,
textiles, tomajoes, and meat. The firm’s efforts have been directed both
at assisting LZnsumers in presenting their positions to government and
at opening the decision-making process. As a result, the government’s
textile advisory committee and other aspects of the decision-making
process of*textile imports have been opened to the public, and the
Department of Agriculture has agreed not to discriminate against
imported tomatoes and to consider price and quality factors. ~ o

In the env:ronmental area, a sustained effort has been made to

Iextend NEPA's reach to activities of U.S. agencies that have inter-
national significance, for cxample, on marine pollution problems.
Work is also being done to bring environmental considerations to bear
on the U.S. nuclear export program as well as the overseas pesticide
program ofAID. .

An issue that has consumed considerable time and staff resources
centers on oil transportation—the design, location, and construction
of port facilities, international and national rules for construction and
design of oil tankers, liability for oil discharges at sea, and the drilling
of offshore oil. Another effort deals with issues that arose in the Law
of the Sea Conference. International Projectlawyers have participated
on the Secretary of State’s Advisory Committees and as members of
the U.S. delegation to the Laws of the Sea Conferences, and they
have also been collaborating with emironmental groups in other
countries.

The project has, with State Department support, arranged for en-
vironmental organizations, such as Friends of the Earth International,
to be accredited before international agencies that deal with environ-
mental matters.

) Despite heavy demands of consumer and environmental issues on
this small firm, the International Project is.also beginning to'explore
the protection of human rights. A suit, brought on behalf of the.
Southwest African Peoples Organization, the American Committee
on Africa and others, is,challenging the Departmient of Commerce’s
dealings with South Africa on imports from Namibia (Southwest
Africa). The plaintiffs allege that these negotiatiops violate the United
States’ obllganons under the U.N. Charter and the Security Council:
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resolution forblddmg such dealings with South Africa because of its

illegal presence in Namibia. -
With respect to citizen access in general. the project ha_s pla}ed a

. leading role in persuading the State Department to adopt rule-making
procedures. regulations requiring public participation in international
negotiations. and environmental regulations involving public comment,

* Education. In California, Public Advocates won an extended triat in
the Serrano litigation, which demonstrated that Yhere was a mexus
between unequal school financing and deficient educational programs.
The case, which was on remand from the California Supreme Court,
involves the reallocation of a minimum of $85Q miltion annually to
* poorer school districts. The trial court produced a lengthy opinion

¢ that is now beingWvidely circulated by the law firm-in response to
Fequests from various groups throughout the country.
In both California and New Jersey, law firms are helpmg in the\s.,_
develo,pment of educational policy. The firms™ contributions consist of
advice, testimony, the preparafion of explanatory materlal and the’
general defense of rights that have been established in the courts. - 'Y
In New Jersey,-the State Supreme Court ordered state agencies not
.onlyto change school financing pattems but also to establish and
enforce standards of effectiveness jn educatipnal outtomes. The Edu-
cation Law Center has participateq in efforts to implement the court)s ,
decision, particularly the ethmaqhn of educational finance alterna- -
 fives. In response to specific ‘requests, it has provided legal memo-
‘rinda and other forms of technical assistance. to the legislature, the
Governor, and state agencies. So far, the New Jersey Supreme Court
* has given the legislature until March 15, 1976, to provide addi-
tional funds to meet the constitutional mandate.
- Judicial recognition that chlldren have an enforceablé. state con- -
stitutional nght to a quahtatnc standard of ‘education has important
implications for educational policy throughout the nation. All told,
thirty-cight states haye constitutional language identical or compara- N\
ble to New Jerscy s. Since the U.S. Supreme Court held in Rodriguez
that unequal school financing is not a violation of the U.S. Constitu-
tion, the New' Jersey and California experiences are exﬁ“ed to have
mcreasmg effect on equity cases in other states. , . e
* In addition to efforts in school finanCe, | public interest law firms =~
have been workmg to ‘ensure support for special educational needs— -
for the hand:capped the retarded, and those who do not speak Eng-
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lish as their native tongue. And work is being done tc rid textbooks

and curricula of racial stereotyping. Law firms are also involved in

extending due process protection to stadents, such as the develop-

ment of standards for guspensions and expulsions, accessio records,

the expunging of certain kinds of information from records, and the
. regulation of behavior modification’ techniques. -

Electoral Rights. Public interest groups such as the Litigation De- .
partment of the League of Women Voters Education Fund have
focused on activities to ensure full citizen participation in govern-
ment through the electoral process. A number of actions have been
“aimed at removing administrative obstacles that effectively disenfran-
chise persons who are otherwise qualified to vote—for example, state
and local residency requirements, restrictive absentee voting regula-
tions, and failure to supply adequate and convenient registration sites
Suits have been undertaken to enforce the principle of one-person,
one-vote at all levels of government to make equal representation 2
reality, Other matters have challenged the use of multimember -dis-
tricts and other election schemes that have the effect of diluting the o

» * ,voting strength of minorities.
A key factor if the area of €lectora] rights is the dispersion of

govermmental authority among sarious state and | units of gov-
ernment. State and local discretion in the regulation o franchise

complicates monitoring of compliance by national groups For ex-
_ample, after the Supreme Court's decision deating with the durational
residency requirements, a monitoriné and enforcement program in )
twenty states had to be instituted by the League of Women Voters
. Education_Fund_to obtain compliance. This effort is part of the local ~
league litigation program for which the national ‘organization pro- o
/ "q, vides technical assistance. To date, some 170 local and state leagues
;2  have initiated lawsuits in voting rights as well as in areas of “League
"' concern,” such as women's rights, school issues, and the environment,
housing, and land use. ' ?
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Four major questions have been raised regarding public interest law
activity. (1) Are the courts the appropriate forum to resolve the kinds
of issues with which pubhc interest law is concerned? (2) Is public
_interest 1dweactivi ity overburdening the judicial system? (3) Do public .
‘interest law activities at tithes champion one “public intetest™ that
clashes with another - public interest, thus benefiting one segment of
the pubhc at anothef's expense? (4) Are there substantial interests in .
the commumt} that are not bemg represented by public interest law
firms? . ,

\. AnAppropnate Forum? ~ - .

Cases that involve broad public- pohcy issues or deal with large com- . .
plex and technical ‘matters have freqpemiy led people to raise ques- .~
" ~tions about the, proper role,of the courfs. Although public interest law
has sharpened the focus somewhat, the issue is an old one. From the
earliest days courts have been called upon to interpret the onstitu-
tion, to adjudicate conflicts between government agencies, and to
determine whether such agencies have carried out their respons:bllines
to weigh carefully competing values and interests. Public,interest law
operates within this established system, which is open to aH citizens.
What is new is- that it introduces additional issues into the process
. and gives underrepresented groups a realistic opportunity, jked by
adequate intellectual and financial powefs, to be heard.
A contention of those who are skeptical of assigning too much
policy-making respons:bﬂxt) to the courts is that such questions are
more appropnately setﬂed in the polmcal arena, because legislatures -
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and elected executnes are more directly exposed to different interests
Also, 1t 15 argued. they have more and wider channels to the public
and its representatives than the courts, which can only set forth policy
or estop action, whereas the legxslature with the po“er of the purse,
must implement it.

There 15 no clearcut answer to these arguments. The legislative
process, 100, has 1ts drawbacks. and the tug berween the two branches
1s hkely to continue However, 1t 1s important to note that courts act
at the behest of clarmants and never on thetgown Claimants, whether
represented by public mterest law firms or not. are in court only if
they allege a legal basis for their actions, statutory or constitutional,
and legslatures can alter that basxs within constitutiopal doctrine
Most umportantly. courts are usually careful and thoughtful, and’

? there is a sound historical basis for confidence in the ability of the
judiciary to handle the matters that come before jtina responsxble
manner. .

In many of the areas where public interest law funcnons, there are
no sure guides to measure competing values or decide with certainty
which alternatives should be selected. Furthermore, it is in the pature
of the judicial process to sprt out and help define complex issues in a
public forum. In so doing, it assists implementing agencies to fulfill
theyr functions and enables different groups represemting conﬁrctmg
demands to test them in_an adversary proceeding. Particularly at a
‘ime when large majorities of the public are initensely concerned with
major problems, such as the energy crisis and the economic recession,
-some-groups with special concerns believe that a court is the only
place where they can get an adequate hearing.

To be syre, procedural due process is not an absolute. There are
often better ways than a lawsuit to resolve some issues. New ap-
proaches to conflict avoidance and resolution are proper subjects’ of
inquiry in this context. afjd are discussed in the last part of the paper

Pressure on Court Calendars"

The question whether pu lic imterest law activity overburdens the
courts iy somewhat less fiyndamental, even though some observers
have strong opinions abgut it. Some public interest lam ‘cases are com-
phcated and diffig#t"and would indeed take a lot of time, but few of
“these have reacfied the trial stage, where most of the court time ‘i
consumed. Many of the cases are resolved on the law issues More-
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over, public interest lawyers realize that, with few exceptions, they
bave neither the funds nor the resources to take cases that involve
lengthy triaks. A review of count dockets—federal and state—shows
that the number of court cases brought by public iaterest law firms
is relatively small. In fact, about half of the filings by public interest
la% firms are in the admuinistrative process and rarely get to the courts.

The Foundation's procedures for selecting firms. for funding and
the way in which the firms operate help ensure that only substantial
claims are brought and that the judicial system is not abused. The
record is good. ot a single case broughit by a Foundation-supported
firm has’ been dismissed as being frivolous, nor has there been any
substantial charge of harassment or abuse of process. ’

Finally, the experience of the past five years shows a steady trend
away from litigation and to pegotiation and other nonlitigating ap-
proaches. The heavy participation of public mter&st law firms in rule-
ma.kmg illustrates this point.

Competing Public Interests

- The dilemma of competing public interests is the most difficult one
for public interest lawyers. It is easier to deal with in those cases that
require more open procedures, or seek to expand public access and

. information and secure legal rights and benefits. Thus, hospital care
for the indigent, equal educational opportunities for the disabled,
honest and informative advertising and labeling, a proper census

.count for Mexican Americans, and the treatment of pregnancy-
related disabilities urder health plans are objectives on v-hxch a broad
public consensus ¢an probably be found and for which the economic
costs of conforming to the law are likely to be accepted

The difficult cases are: . s

1 Those in which courts enjoin large economic emerpnses or
impose such onerous conditions on them that the enterprises might be
abandoned,” with potentially harmful consequences for economic de-
velopment and employment. In the energy field, for example, there
are cases in which ecological issues clash with substanual claims for
economic growth and residential needs. Other examples are the
enjoining of construction of an interstate highway system because of
its environmental impact and its potential for housing displacement,
or applying nationally the mondegradation principle in the Clean

Air Act. 35m
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"rooted in the American tradition.

.-n

2. Those that deal with broad public-policy issues and impose large
costs, for example, educaticial finance cases and reform of mental
hospital procedures.

" Often these are not contests between “good guys and bad guys,” nor
between private profit and public welfare. There are poblic needs and
good arguments on both sides. In this sensitive arez, the structure and
the proceduges that have been established—the Foundation’s advisory

tommittee a8 well as the bopards and litigation committees of each |,

firm—play an important counseling role.

Experience so far indicates that most of these cases get to court
either because there are no effective altermatives fo resolve the con-
flicts ‘or because. golernment or industry is not conforming to the law.
As of now, the trade-offs in these complex matters canrot be mea-
sured quantitatively. It is hoped that a Foundation-commissioned
study by the University of Wisconsin on the social and economic

consequences of public interest law activity will yield methods for

reliable and objective assessments ‘of such costs and "benefits.

For now the answer to the question must rest on two points. The

_proper function of public interest lawyers is to represent significant
“views that otherwise would.go unrepresented in cases affecting the
public welfare. . The fact that some public desires are incompatible
with others requires a court to be careful and puts a heavy respon-
sibility of choice on public interest lawyers. It is their task to choose
cases in which the issues are substantial and to litigate only when
means short of Iitigation_ will.not settle these issues. At the same time,

they have to be sensitive to other social interests that may be unrep- |

resented in the proceedmgs and guard against overzealousness.

And; secondly, the political and social cost of leaving substantial
“interests without a representational voice in deciding their own lot

is greater than the risk of letting them be heard. It is a principle

& .

Adeqnate Representation

i

Are there substanual interests .in the community that do ‘ot get
adequately represented because of the way in which public interést
Jaw firms, tend to choose their clientele? No doubt this % the case.
Public interest law is still in its early stages, nurtured primarily by a
thin flow of foundation funds, legal resources cannot yet be stretched

to give everyone the mecessary representation. Foundation support
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has been able to provide 2 small namber of models that, it is hoped,
" will lay the basis for a more complc&e ipstitutiopdlization.

The fact remains, however, that public interest law firms, most of
the time, represent established and well-informed groups or organiza-
tions. the environmental and consumer cases are the best examples of
this. Furthermore, there must be an aggrieved client, and while the
rules of standing may be liberalized, the requirement of standing re-
mains crucial. The lawyers themselves have a professional interest in
assuring that their clients are responsible 1n order to assure-the courts,
administrative agencies, and the public, that the interest they repre-
sent is substantial and important. In fact, the broader the interests
(of the group represented and the more numerous the plaintiffs, the

“more public interest lawyers are assured that the) are representing
an.mlerest that should be heard. 3

" Finally, in addition to the safeguards already d;scussed, the Internal
Revenue Service guidelines on public interest law require the firms
to file an annual report on the cases handied, including an explana-
tion of the public interest involved i in each case.
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" This review has discussed beginnings—the demonstration of potential.

To move toward its fulfillment, public interest law needs more time
and greater effort. The firms now heavily dependent on foundation
support cannot remain so0.if for no other reason than that most foun-

_ dations are reluctant to tie up their resources in long-term commit-

ments. Moreover, the firms need to do better than just llang on, they )
need a chance to grow. And they can grow only if they can earn their
way from the people they seek to serve.

The concluding section of this report looks at the future of public
nterest law over the next few }ars—-—probable sources of support and
efforts to tap and develop them, as well as possible new forms of |
dealmg with social and economic problems and inequities that may
emerge from present experience and practice.”

Needs and Sources of Support

Fees. When the Internal Revenue Service dropped its 1970 challenge
to public interest law firms, it made it a condition of their charitable
status that they could not accept fees for professional work. As a

" result of a considerable effort by public interest law supporters, the

Service recently changed that policy and decided that a public inter-
est law firm can accept fees without jeopardizing its tax status.” The
ruling is qualified, however: The fee must be court- or agency-
awarded or approved, and no more than half the firm's annua] total
costs (averaged over five years) can be defrayed from such fees. “This
ruling,” the IRS states, “is jssued with the understanding that neither
the expectdtion nor the, possibility, howewer remote, of an award of
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fees will become a substantial mouvating factor in {the] selection of
cases.™ ;

Some public interest lawyers consider the ruling restrictive, but
it opens the door 10 a potential source of support. The general rule
in the United States is that each' party pays its own attorneys fees.
But under several“federal and state, statutes, there are exceptions.

These statutes include Title VII of the Civil Rights Act (cover-'

ing employment discrimination). other ciyil rights statutes, laws
relating to clean air and water and to freedom of fgformauon, and
amendments to the Federal Trade Commission Act.\Artorneys’ fees
can also be collected when there is a “common beneﬁ&or fund™—for

example, a shareholder’s derivative suit. Fees are also sometimes

awarded when the defendant has acted in bad faith and 1t would be .

unjust to have a plaintiff bear his share of the litigation. The most
important exception, however, under which some two dozen federal
courts have held that fees were to be awarded is the “private attorney
'general” theory. This theory holds that a private citizen should Be
awarded legal fees when the suit brought has effectuated a strong
statutory policy that has benefited a large class of people and where

such an award is necessary to encourage private enforcement. The

theory has ‘also been used in some state courts, most notably“in the
Serrano (school financing) litigation. in California, where the trial
court awarded $400.000 in Counsei fees to Public Advocates.”~

Recently. however. the Supreme Court, in 4lyeska Pipeline Service
Co. v Wilderness Sociery, held that federal courts did pot have the
power to award fees under the “private attorney general” exception.
The Court said that recognition of such an exception to the Ameri-
can rule was within the province of Congress. However, the Court
affirmed the common benefit or fund exception and the award of fees
pursuant to statute. Also, the Court’s ruling in the Pipeline case is
limited to awards of attorneys’ fees by courls in the federal systems
Although the Pipeline case has been a blow to public interest law in
its search for supplementary sources of funding, 2 good deal of
follow-up litigation will be required before the case’s influence can be
more precisely assessed. .

Prior to the Supreme Court's Pipeline decision, the principle ‘of the

private attorney general exception had received support from many

sources. For example, Chesterfield Smith, recent past president of
the American Bar Association, took a stand favoring reimbursement
of the legal expenses of successful plaintiffs in public interest causes.
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He saw court-awarded fees not only as equitable in themselves but
as a means of enabling the private bar to play a larger role in public
interest lawactivity. : '
The private attorney general exception also enjoys support among;
some groups of the organized bar, and an ABA committee is work-’
ing on a model law relating to the issue. As mentioned earlief,
the lower federal courts were nearly unanimous in favor of the excep-
tion. Legislation has been introduced.in Congress to give discretion

. to the federal courts to award attorneys’ fees in such cases, and a

$umilar bill has been jhtroduced in the California legislature At this
time, it is too early to forecast what the outcome of this ieglslauve

* activity will be.

So far, public iterest law firms have been awarded S1, 297 298in
fees. They have received $378,848 of that amount, and the rest,
$918,450, is subject to appeals and other unfinished business. How-

ever, the IRS ruling is so new that there is insufficient experience to .

predict the amount of dollars that. could eventually flow from this
source.

* Another possnblht) of support is for clients who can afford some-
thing to pay a reduced fee to public interest lawyers. One of the
underlying assumptions of the Foundation's program was that organi-
zations would come to appreciate the effectiveness of legal tools and

. begin to budget accordingly. Some privateattorneys who take public

nterest clients are being reimbursed by these client organizations. At
present, the IRS rule bars tax-exempt public interest law firms from

accepting clignt fees, but the IRS might be persuaded to allow such .

fees, if the fee scale were below market value and the amounts
it yielded, fell short of covering the “costs of the litigation. Recently,
representatives of the Council for Public Interest Law, an organi-
zation of firms dedicated to the growth and development of public
interest’ practice, met witli the Commissioner of Internal Revenue
on this issue and were encouraged to submit a proposed ruling
on the subject. The Exempt Organizations Committee of the Ameri-
can Bar Association Section of Taxation has also taken a position in

. favor.of publlc interest law firms’ acceptmg client fees, within certain

guidelines.
Public Subsidy. There is a trend to provide for attorneys’ fees through
5pecmc statutes. The Court in AIyeska expressed its basic support

" for this kind of assnstance
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It is apparent from our national experience that zbeeaeeuragc—
meat of private action ~to implement public policy has been
viewed as desirable in a vanet) of circumstances. )

L)
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Another fprm of public subsidy is Tlustrated by the newly created
New Jersey Department of the Public Advocate. The director, ap-
pointed by the Governor,_has cabinet siatus. The Department has
offices of rate counsel, mental health advocacy, inmate grievances,
and public interest law. The public interest law office is empowered
to institute litigation on bebalf of 2 broad public interest, even against
the state, and can intervene in any administrative proceeding., The
* Department also has an Office of Citizen Complaints and an Offite
" of Dispute Settlement, which provide third-party services to com- |
munity groups and government. The New Jersey agency is the first
of its kind in the country. But there is.interest elsewhere. The Wis-
consin State Department of Adminjstration has recerftly commis-
sioned a feasibility study for a similar department. i

Other possibilities are a tie-in with the Legal Services Corpora-
tion and specific authorizations in agency budgets for citizen input.
For example, the Federal Trade Commission has set up a program

.whereby public interest lawyers can get fees for representation before
the agency The Nuclear Regulatory Agency is Iookmg into a 51m11ar
arrangement.

Public subsidies pose risks for public interest law “The unique
virtue of “private attorneys general” is that they are private and thus
immune from the restraints of public employment. If public interest
law becomes overly dependent on government subsidies, it may be-
come vulnerable. These matters are difficult to predict. It is not even
clear that generalizations can be drawn from the OEO experience.
OEO spffered heavy political attack, but go»emment-supported pub-
lic..interest law may not incur this kind of opposition. OEO Legal
Services was a pathbreaker. The idea of independent legal represen-
tatlon ;supportcd by public money may be gaining acceptance. For
one thing, the leadership of the ~organized legal profession appears to
be committed to it. . !

There remains some unecasiness among lawyers and others that
prospects of court-awarded fees might encourage litigation of dubious
merit and raise the possibility that defendants will try tp induce law-
yers to settle cases by offering to pay their fees. Thése fears do not
- seem to rest on substantial groufids. Since fees would be offered only
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to successful Pplaintiffs, thuse with fmalous catfses are not hkeiy to
seek them. And if they do, courtshase ample powers to punish and re-
strain. It is expected that courts will examine pegotiated fees. Neither
courts nor legislatures dre likely tp prove so generous in their awards
as to tempt attorneys interested primarily ineasy. profit, especially
since the costs of preparing public interest cases are relatively high.
Iz addition, the tax-exemptivn of public interest law firms precludes
any individual lawyer in a firm from bencfiting from court-awarded
fees. o
" Support by the Organized Bar. If public interest practice is to remai_ﬁ
and grow, it must be seen as an enlargement of the scope and rgspon-
sibility of the legal profession. The profession has accepted responsn-
bility for providing public defenders and legal services for the poor.
The question is whether that responsibility extends to pubhc rights
law.” The Special Committee.of the American Bar Association has
said. that it does, and at its 1975 annual meeting in Mobntreal, the
House of’ Delegates accepted the Committee’s recommendati
Now that the organized bar is committed to the princi{:’ what

will happen in practice? The most optimistic estimate is thatn about

four to.five years the ABA will have moved concretely to aid public

interest law, thé more pessimistic guess is that it will take eight to.

. ten years. No one predicts the bar will move at once and no one
thinks it will not move at all.

When it moves, what can it do? Even though the ABA itself would

probably not put up major financial support, it could strongly and
probably effectively urge local bar associations to do so. Some bar

associations, Beverly Hills, Philadelphia, and ‘Boston, for example,
already have made a beginning. Leaders of some large city associa- ‘
tions who strongly support public interest law believe it might be -

possible to institutionalize aid, perhaps through a dues checkoff, that
would assure a minimum of contmumg support for one or more
.public interest firms.

The ABA might also support public interest law in nonfinancial
but potentially. very important ways, such as through help in negotia-
tions with the IRS on fee questions, through the kind of strong and
effective backing that it gave the federal legal services program, by.
support of legislation favoring public interest practice or by oppo-
sition to hostile bills. Such actions by the ABA could significantly

improve the ﬁnancnal prospects of public interest practice, and, per-
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‘haps more importantly, encourage the bar to accept professional, re-
sponsibility forit. L. o -
The mumber of firms that could' at best be supported By all the

sources and methods projected in this paper still falls far short of the
number of practicing lawyers required to meet the needs that the
work of the past five years has helped to reveal. More firms than
there are now are needed. and they should be better distributed geo-
graphically But growth may have to depend more heavily on the
extension of the pro bono publico practice of conventional firms .
throughout the country. Here the prospects are unclear, the pro bono
record of private practitioners is mixed. Most of this kind of work is
being done on behalf of individuals and is in the nature of service A
rather than law reform litigation. ‘

-
bl

Council for Public Interest Law. The economic options so far dis-
cussed are available mainly because public interest lawyers and a few
. of their supporters have worked to develop them. The further devel-
opment of these possibilities and the cultivation of public acceptance
are complicated and exacting tasks that cannot be effectively per- -
formed by a' few individuals in their spare time. To, this end, an
organization was set up at the end of 1974 with funding from the
Rockefeller Brothers Fund, the Ford and the Edna McConnell Clark
..Foundations, and the ABA. l
The new council,* which has a full-time executive director, smalt
- support staff, and probably three years to complete its_work, will
begin with a systenfatic analysis of the economics of public interest
;')ractige—aﬁ area in which. there are now many strongly held im-
*" pressions and few data. It will thén proceed to design possible financ-
. ing mechanisms, such as drafting model legislation with respect to
attorneys’ fees as well as legislation to provide direct subsidies.
Another project is investigating the feasibility of setting .up a large
pool of money. with independent management and foundation and
» organized bar support to help finance public interest law activities.
* The council is also exploring methods by which prepaid legal insur-
ance may be used to finance public interest law, and it is considering
. professional fund-raising campaigns, the encouragement of research,

.

*Its members include public interest lawyers, other practicing lawyers, and teachers
of law. . . _
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groups, and the ‘use of law’ school clinical’ programs. Some pilot ex-
periments will be included in its work. For instance, if a local bar

. association is interested in public intérest law, the council will help

design a mechanisin ‘to- fatilitate contnbut:ons of*local lawyers.

In addition the council will conduct an educational campaign
aimed at the legal. profession and the general public, serve as an
information center, and provide technical assistance to lawyers and
others interested in establishing a public }u&emt law practice.

Foundatioil Support. Fivé years ago only a few foundations wex:e pre-
pared to support public interest faw activity. Today more than

* participate, most of them small. Among the larger ones, in addition

the Ford Foundation, are Cmegie Corporation, the Rockefeller
Brothers Fund, and the Edna McConnell Clark Foundation. )

Because pf different reporting practices and definitions (litigation,”
“advocacy, public interest law,/civil rights), itris difficult to compile

accurate figures on the total amounts contributed by all the founda-
tions to public interest law.* However, following this Foundation's
definition and that of the IRS, whlch excludes poverty and civil rights
litigation,** the number of pubhc'mterest law firms supported in part
by foundations has grown from three of four in 1970 to over thirty
at the end of 1974. Between 1970 and 1974 the total amount con-

. tributed by all foundations was about $15, m1110n, the Ford Founda-

tion’s share of that total was close.to $10 mlllxon As of September,
*1975, the Foundation had contributed more than' $12 million to
public interest law.

There have been fluctuations in foundation contnbutlons In 1970
and 1971, the Ford Foundation’s contribution to public interest law
practxce ;epresented more than 90 per cent of the total. By 1973,
when several other foundations had become interested 'in the field,
the Foundation's share had dropped to 49 per cent. Then, in 1974,
perhaps because of budgetary problems, other foundations sharply

- . L -

- ° .

“*Statistics included in this section were obtained from mnitial surveying of the field

by the Council for Public Interest Law. With the exception of those related to Ford

. Foundauon activities, they should be regarded as tcntatwc but not “unreasonable

approximations.

**The Ford Foundation's extensive vivil rghts program is not included i this report.
A general description of Foundation activities jn this field may be found in Cur
rent Interests of the Ford Foundation 1976-77, available on request from the
Foundatiop's Office of Reports. .
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reduued thexr commitments, and the Foundation’s share jumped back

up to aboui 80 per cent of the total. Approximately 39 milfion has

been budgeted® b) the Foundauon for public inferest law actmty
- « through 1978. -

- - ' - R - —_— . . . .. )
Some .Loriger-Term Implications -

The experience of the last five years is now undergoing formal evalu-
ation by an interdisciplinary group of scholars at the University of
Wisconsin. The study, directed by Professor Burton Weisbrod of the
Departmexf of Economics, is seeking to place public interest law
activities in a broad theoretlcal and empirical perspective and to find
ways to assess the social and economic consequences of the activity.

account all public interest law activities, including alternative mecha-
nisms. Present plans cail for the completion of a comprehensive report
in publishable form in September, 1976. )

The Wisconsin group’has divided its work into two setd of studi&s.
One is a series of examinations of public interest law activities in each
of ten fields, such as the environment, consuinerism, education finance,

ployment discrimination, safety and health, and Jand-us¢ reguja-
"-E;'n Each of these area studies will evaluate past ~act1vmde and

tigations, encompassing such matters as the definitioh of pubhc inter-
est law, how ijs activities relate to the activities of government, the
private for-profit,sector, and the private nonprofit sector, and dis-
tributional effects—wha benefits and who is hurt by public interest
]aw activities. i
Even though the formal‘evaluation research is not completed it is
evident at thi¥ stage that quantitative dnswers in most of these areas
aré hard tocome by. There will be some, but many of the judgments
the evaluators will reach will have to be qualitative, yet specific and
based on solid scholarly analysis.
. The work of the. Wisconsin group, as well as discussions with other
-scholars and policy analysts, has begun to yield possible directions
for the further development of legal tools and approaches to the man-
agcment of disputes. Although the power to litigate and the abxhty to
win are central to the effectiveness of public interest lawyers, some
of the issues that engage therh cannot be effectivély resolved by a

Q 40 - .
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attempt to assess the potential for future public interest law efforts.,
In addition, the research involves a set of more theoretlcaI inves- -

Ay

Not limited to the Foundation grantees, the study is taking into ‘
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court decision. Some issues should not be dealt with in the courts,
some need more expeditious handling than the legal system’ allows,
and some require whole new. approaches to conflict avoidance. The
Center for Law and Social Policy recently established a project to
study some of these questions.

. In recent years we have witnessed a veritable cascade of disputes
that have come bgfore various hinds of tnbuials. Issues range across
the eptire agenda of government—energy development,*®nvironmen-

tal protection, consumer protection, education, and so forth. Conflicts

over these matlgrs arise among interest groups, between interest.
groups and governinent, and between levels of government. Little .
§ feed be said about the difficulties that the courts, administrative
agencies, and other decslon -makfng bodies have in attempting to
resolve such larg€ numbers of conflicts efficiently and fairly. The
quantitative pmblem‘ns r.on_lpounded by the growing complexity, tech-
nological sophistication, and interdépenpdence of $ociety’s problems. .
Against this bachground, growing num of people have doubts
about the capacity of government to deal with the problems that itis~ . ;
or will be facing. Agencies with imprecise goals have enormous dis- )
- cretionary authority. Legislatures and chief executives find it increas-
_ mg}y difficult to diréct and coordinate th ivities of the bureaucracy.
Policy directives lose much of their force as“they move through the
administrative hierarchy,“and there is a lack of information about
. what happens at the field level. . )
_ The administrative process is pred:cated on thesettlement of dis- ' .
putes between competing interests. In the regulatory a cies, formal -~ .
hearings consume large amounts of time and resourcey. In human ‘

" service agéncies, such as schools, welfare, health, and mntal health

departments, the clients often are not capable of challenging the
bureaucracy. Discretionary decisions have such low vnslbxhty that
conformxtyJo law is rarely put to, the, test. :
The time is ripe to reéxamine the connection betwegn conflict reso-
‘lution and public administration. Can conflict-resolution processes
be made more flexible so that many kinds-@b problems can be handled
more_efficiently and cqu:tabl)” What about the effect of increasing
public participation? New structures e needed, different methods
of dxspute-settlmg necd to be explored and tested.
" For agencies dealing with of people, the discretion of lower
_level officials might be reduced by standardizing administrative pro-
cedtires In voting rights legislation and administration this has been
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found te be the fair and efficient approach when enforced. One of the
&ey benefits in using goals and timetables in employment discrimina-
tion cases is to avoid discretionary case-by<dse determinations. When
. discretion has been replaced by standardization, implementation can.
be statistically monitored..It is reasonable $o expect clear standards |
B "_and objective eligibality criteria to help reduce conflict.
. - Another possibility is deregulation. A rpcent example is the Food
¢ " and Drug Administration’s experiment with food-identity standards.
Under its prior approach. all ingredients for many. f had to com- .-
“’pf"vnth official standard recipes. It became difficult, to establish or
change a standard. Hearings wefe lengthy, .comp]ex, and costly.
/Under the new approach, the FDA is regulating only the essential -
elements of ceftain foods and relying oa labeling requirements for
~nonessenna] elements The. Federal Communications Commission’s «
annmonopol) rules are another example, and there are proposals
to¥deregulate parts of certain industries, for example, truckmg and
“ the airlines.
Standardization and deregulanon may make it easier to develop
better miethods of monitoring administrative performance There are,
of courfe, many administrative- systems t canncgbe standardized,
but much tan be done in order to impro M®theds of controt. During
the last two decades syster-management techniques have developed
. rapidly and found wide application in public bureaucracies. Muth
heated debate about the .merits of these technlques has been recorded
* in scholarly and general literatute. But pro‘Biems 3f accountability and
‘efficiency persist, and all the experience shows that much more re-
mains to be done to improve methods of coordination and control.
Still, no degree of standardization can or should obviate all admin-
istrative discretion. To take account of social and individual differ-
ences, balances have to-be struck between the need for strict adminis- ~
tration and flexibility. Many broad problems cannot be Solved by
standard procedures, and decisions will have to. be-made on a case-by:
case basis Thus, there will continué to be a need for Administrative
“hearings and. conflict-resolution techniques. How®ver, traditional
procedures can be redesigned in light of new needs. For example, a
recent Supreme Court decision is ;}lowmg the FDA to modify its
hearing process. Cnder this decision, drug companies must produce
results of sc1entxﬁcally valid experimgpts before they are granted full
evidentiary hearings on challenges to the efficacies of their products:
The intent is to reduce lengthy hearings’ while protecting the public

-
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against meﬁﬁcme drugs. Akh&ngh scientific knowledge. and_other

forms of expertise cannot resolve value questions, this kind of infor-

mation can be used<p reduce disagreements over questions of fact
The FDA Supreme ecision is a concrete step in this direction

Other techniques now being explored might resolve controversies

before full evidentiary hedrings become necessary. Public interest law
participation 1n certain Xinds of rule making is an example. Access by
affected groups to this process should lead to better informed settle-
ments which, in turn, should reduce the need for later confrontations
There is also good reason to explore the applicability of other tech-
njques of conflict resolution. Arbitration and mediation have been
used successfully in commercitl matters and labor-management rela-
tions, to what extent are they applicable to other problems, such as
in cJashes on environmental or educational issués?

Where does public interest law fit in this wider perSpeche" No
matter what reforms are implemented, institutions performing the role
of ombudsmen and private aftorneys geneml will still be necessary
Although mechamsms allomng for citizen' participation in govern-
ment are, increasmg, there is no feason to think that government is
any more likely tomorrow than today to seek out the views of those

who are not normally represented among its interlocutors. Thus, there y ‘
“will be a need for institutions to advocate the causes of the unrep-

. resented. .

It is pmbable, therefore that pubhc interest law activity will play
different roles in varied instifutional settings. Litigation, used judi-
c1ously, w:}l continue to remain of central importance. Negotiation,,

. participation_in. rule making, and, administrative consultations offen
. -are more fruitful. Having established their credibility through work of
. high quality in these areas, pubhc iriterest lawyers must use their

1magmanon and redourcefulness to_find new ways to help society
serve people more equitably and eﬁectlyely It is likely that the final
judgment on public interest law wﬂl be based on such innovative
performance, rather than simply on a toting up of litigative victories
Edward H. Levi, in his foreword to The Public Interest Law Firm:
New Voices far New Constituencies, said that the impprtant ques-
HoRS: tether fthe] success or failure [of public interest law],
.-However measured, will have eﬁ'ects upon our political system

« - orsystem ¢ of justice through the creation, with staying power, of

a new instrument for representatiort. or through the revitalization
or concervably the weakening of tradmonai forms . a
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American Bar Association
+ Special Committee on Public Intérest Practice

RECOMMENDATIONS . .
The Special Cammmce on Pubhc Interest Pracuce recommends adopﬁon
of the following: . . \

RESOLVED, that 1t 15 a basic professxonal obhs_nﬂon of each lawyer en-
gagcd in the practice of law 10 proude public inierest legal services,

FL’R'{HER RESOLVED. that public interest legal service i5 legal service pro-
vided without fee or at a subslant:all) reduced fee, whrch falls into one or
more of the following areas: ’

1. Poverty Lan. Legal services in civil and cnm;nal matters of impor-
tance 10 a client who dbes not have the financial resources to cbmpensate
counsel. :

2. Cmil Rights Law. Legal rep:cscntauon fnvolvmg a nght of an indi-
vidual which society has a specxal interest in protecting.

3. Public Rights Law. Legal representation invalving an unportam nght
belonging to a significant segment of the p,ubllc

4. Chanrable Organization Representation. Legal service to charitable,
rehigious. civic, governmental and educatioral mﬁ:tutxons D matters in
furtherance of therr orgamzational purpose, wheére the payment of custom-
ary legal fees would significantly deplete ‘the organization’s economic re-
sources or would be otherwise indppropriate. . -

5. Administration of. Justice. Activity. whether. under bar association

auspices, or othcm)se which is designed to increase the availability of legal *

services. or otherwise improve the administration of justice. » *

PURTHER nt,sou £D. that pubhc-mtcrest legal semces shall at all um&s

be provided in 2 manfier consistent with the Code of Professxonal Respon~ )

s:bxhty and the Code of Jud:c:al Cbnduct

N
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© FURTHER RESOLVED. mtw!ongasm»m:sanwdforpublmmm
fegal services. 1t s incumbent upon the orgatized bar to absist cach lawyer
u fuifilling hus professional responsibility 1o provide such services as well
astoassxstfostcrandcnconragcgovanmtal charitable and other
sources to provide public interest legal services

.
€

FURTHER RESOLVED. that the appropriate offiqials. committees. or sac-
Lons of the Amencan Bar Assotiauon are mstructed 1o proceed with the
development of proposals to carry out the interest and purpose of the fore-

. going resolutions. .

.
~ REPORT

This resolution was dcfcrred to the Annual Meeting at the Chngo Mid-
year Meeting so that 1t could be discussed with various segments of the
‘organized bar.

Since then 1t has been reviewed from within the. ABA and outside the
Association In February 1975, a Conference of Bar Leaders was held in .

. New York City Bar associations from Washington, D.C. to Bgston were,

“represented by their respective bar leaders, in most cases presidents and
presidents-clect The resolution was found generally acceptable and there
was uniform agreementthat the organized bar should .do more to assist
lawyers i fulfilling their public interest T#gal services obhgatxon;» There was
no dissent from the proposition that each lawyer had a duty to provide
public interest Jegal services. .

As of the writing af this report. several state and local bar associations .
have adopted a statemerit of oblfgation substantially similar to that being
. proposed for adoption by this Committec. It is the Commuttee’s opmion that
these associations are leading associations, and the Amcnm Bar Asso-
ciation should also undertake the tead in this vitally important area of the
delivery of legal semccs. The District of Columbia Bar, the Chicagdé Coun-
cil of Lawyers. the" Beverly H"lls Bar Assocjation, the Arizona. Phlladd-
phia‘and the Boston Bar Associations have pa.ssed substanttally iderftical
resolutions to that being ‘proposed. The Associition of the Bar of the City - - |
of New York, the Florida Bar and the Seattle-King County Bax Assocnatxon
presently have the’ subject matter ugder active cofsideration. | .

The resolution has been reviewed and approved by the ABA Commmee
&n Ethies and Professnonal Responsibility,. and has beerr rcfcrred to 4ll
relevant committees and sections .of the Association, It /has ‘also been
favorably dcted upon by the Consortium on Legal Scmcct and the Pubhc

which includes the following ABA committees? . .. i
4 ~ L AT o ‘ . -y
a) Standmg Committee on Lawyer Referral Service- R S
b) Spec:al Commxttcc on Delivery ot chal Szrvx:cs Y " .,
;I .q .- "" . ‘ ’15 "l M "’
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¢) Standing Committee on Legal Assistance to Servicemén
d) Standing Committee on Legal Aid & Indigent Defendants
e) SpemalCommmcconPrepadexga.lSa'Vlcs .
. f) Special CommmechurvcyLegaﬂ\ecds ’ .
The Young Lawyers Section, the Council for Advancement of Pablic Inter-
est Law, and the National Legal Aid and Defender Association have also
approved the resolutiod®
In general, the resolution states that it is tbc fagyer's dut5 as a function
of his professional status. 1o provide public interest legal strvices, legal
services without fee or at a substantially reduced fee. The resolution further
provides several areas which would qualify for fulfiliment of the obligation.
Sugzestions received from the Council of Criminal Justice Section have
been rcﬁcctcd m the resolution since the Midyear Meeting. The resolution

reflects these suggestions and, additionaily, those recesved from bar leaders |

contacted from within and outside the ABA. . -

Generally, the pertinent changes to the resolution are: ’

.1} The duty has been expressly stated as deriving {among oﬁlct I.hmgs)
from the profmsslonal status of g lawyer.
. 2) The application of the resolution is limited to lava‘ycrs in the prac-
tice of law (e.g.. judges %ould be cxempted from some activities because of
their status as judges, government lawyers would not necessarily be exempt,
unless by definition their work qualified and thcxr compcnsabon was sub-
stantially reduced as a result). ’ v

3) Areas ] through 4 have been snmphﬁed znd shortened and one addi-
ticnal arga has been added, that is Area 5, wh:ch would cover certain un-
-compcnsated work, such as bar association or related activity.

4) The resolution has alsg imposed an obligation upon the orgamzed
bar to foster and encourage governmental and charitable sources to provide

-

public interest legal serviced and tc furthcr encourage and assxst each lawyer .

, in fulﬁllmg his obligation. v .

In our ihany deliberations. since Septembcr 1973, the Commltlce has:
concluded that the Canons_dnd Ethxcal Considerations, although not explic- .

itly, make it clear that the legal prof&sslon and each individual lawyer
sharc the respensibility for prox.ding public interest representation and that

there’ is a duty on.each individual lawycr to prowde his share of such ..

‘public sgmce work.
Of course, behind the development of the resolution is our Committee’s

further conclusion that, lawyers and the ofganized bar are in need of guid- -

ance in determining the areas in which ‘they should, becbmc involved in

performance of this duty. - .

7

The duty of,each lawyer and the legal profession is wcll supponed by ’

: ,authorities and in the basic pregepts of the professjon.
Roscoe Pound statcd a profm:on s true function most s,uocmetly o
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* There 15 much mxye 18 a profession than a trcdiuenal.s dxgmﬁed
calling. The term refers to a Sroup of men pursuing 2  learned art as
2 commen calling sp the spirst of public service—po Jess a public
service because @t may ssesdentally be a means of Jivelihood. Pursuit
of theilearned art w’ lbcspmxofapnblx: scr\‘:&zslbcpnmary .

purpose. S .

For this rezson. in°part, 2 lawyer’s ume and energies mast be allocated
" not only according to the demauds of the marketplace. but as well w0 the
needs of socsety for hus professional skulls. It & the element of public service
whech distingushes a profession from a trade. and our profassxon should
impose upon itself the duty of such public service.
 The Cude of Professional Responsibility supports the resolution and the
Ethical Consderations encompass services to the poor. but thefe is no
_mention of a professsonal obligation to provide representation in cas¢s
‘seeking the Vindication of an indradual’s fundamental civil rights. ‘or rights
belonging te the public at large. where society needs to have its rights
vindkated but as a practical matter the would-be plaintiff or defendant will
take action to vindicate or defend those rights only if he receives aid, and
does not have to bear the costs himself. (Canons 2, EC2-25; ‘EC2-16;
EC8-3) -
Ethical Considerations are aspxranonal in chéracter.” As'such, unlike
" the ‘D::smplmar) Rules. they are not enforceable, standards. but are “ob-
jectives toward which every member of the profession shounld strive™”
4 .

Caron 2 provides: - .

»

A fawyer should assist the legal prgfession m fu]ﬁl!mg its duty to
fnake legal counss] svailable.

ECZ 25 providés:, ° . .

The basic responsibility for providing legal seryices for those unable
10 pay ulumatci), rests upon the individual Jawyer . . . Every lawyer,
i regardless of professional prommcnoe or profcssnona! workload,
-t should find time to participate in serving the disadvantaged. The
rendition of free legal services 1o thpse unkble to pay reasonable
.~ fees continues to be an obligation of each-lawyer, but the efforts of
1'ndiwdual lawyers are often not enough 10 meet the need.

. Sec also EC2 -16. which statcs

' Persons unab!c 1o pay 41! ora pomon of a masonablc fee should be
able to oblamn netessary legal services, and lawyers should supply
and participate n ethical activies designed 10 achieve that ob-

. }ectwc . =

N .

-~

Code of owcss‘onal Responsibality. Prgmbfc and Prchmmary Statement, p. |
(19703. .




And see EC8-3, which states that:

Those persons unable to pay for legal service should be provided
. W SCI HCCS. .

. It is clear from the Canons and Ethical Considerations that the legal
profession accepts respunsibility for providing public interest representa-
tion, and that each mdividual lawyer shares this responsibility, but it is not
clear exactly what types of legal services will fulfill the individual lawyer's
obligation, or how much he 1s expected to do. Lack of affirmative guidance
as to what each mndividual lawyer is expected to do has resulted in many
lawyers and law firms doing hittle or nothing.-A collective” responsibility
must be translated into a defined individual duty in order to realistically
expect that each lawyer will contribute his share. The profession has not
yet done this and our resolution is designed to meet this end. The Commit-
tee strongly recommends that the Association take action to cause lawyers
to recognize their professional obligation.

Respectfully submitted,

Harry L. Hathaway, Chairman
Edmund J. Burns
Roderick A. Cameron
. " Frank T. Gray
. ) ’ Charles A. Hobbs P
) Arnold B. Kanter .
Charles J. Parker g
. William G. Paul -
. Howard L. Shecter

. ] Marna, S. Tucker
August, 1975 -
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’ _ Grants as of
. December 1975
Southern California Center for Law in the Public Interest S 734,000
10203 Santa Monica Boulevard .
Los Angeles, California 90067
- Frederic P. Sutherland, Executive Director
Landon Morris, Chairperson

Foeunded: 1970 .

~

Center for Law and Social Policy 1,805,000
1751 N Street, NW.
Washington, D. C. 20036
Joe Onek, Executive Director . .
Honorable Arthur J. Goldberg, Chairperson .
Founded: 1969 3

For Responsive Media: Citizens Communications Center 870,00Q .

1914 Sunderland Placg, N.W.
“Washington, D. C. 20036 .
Frank Lloyd, Executive.Director
Henry Geller, Chairperson

. Founded: 1969 . L .

1812 N Street, N.W.
Washington, D. C. 20036 . . -

". Charles Halpern, Director . .
Founded: 1975

v

) Edu.cab'on Law Center, Inc. ' 1,125,000
605 Broad Street '

. Paul Tractenberg, Director
¢ C. Willard Heckel, Chdirperson .
.« Founded: 1973 . o 1

.
27 e

- Environmental Defense Fund, Inc. . 747,000

.162 Old Town Road P o

East Setauket, Netww York 11733 oL : * .o
Arlie Schardt, Exccutive Difector | » i
Arthur Cooley, Chairperson ' .

* . Founded: 1967 . ° . ' .
. ) S . . .

By ' - e 4 {)I X L B
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Public Interest Law Firms Supported by the Ford Foundation -

Council for Public Interest Law ‘ 110.000

; Newark, New Jersey 07102 . . " -




Georgetown University Law Center . o 777,079 ’ L
Institute for Public Interest Representation ) ’
600 New Jersey Avenue, N.W. :
« Washington, D. C. 20001
Victor Kramer,"Executive Director
Robert Pitofsky, Chairperson
Founded: 1971 , : . '

International Project ' : 494.000
Center for Law and Social Policy )
1751 N Street, N.W. . e
Washington, D. C. 20036 .
Richard Frank, Executive Director ] : :
Seymour Rubin, Chairperson ' ‘
Founded: 1971 \

_League of Women Voters Education Fund ’ 659,370
.+ 1730 M Street, NW. .
Washington, D. C. 20038
Margaret Lampel, Executive Director
_ Ruth C. Clusen, Clairperson - ‘ ' a
Founded: 1973 . :

Legal Actmn Center of the City of New York, Inc. ) 375,000

271 Madlson Avenue L T

Room 108, * - -

New York, New York 10017 - . -
Elizabeth B, DuBois, Director - o .
Arthur L. Liman, Chalrperson . . )

Founded: 1973 . ' : '

Natuiral Resources Defense Cuncil ’ 1,975,000
. 15 West 44th Street . o . SR
New York,/New York 10036 . . .
John Adams, Executive Director -
Stephen P. Duggan, Chalrperson ’ ) .
Fourded: 1969 ) .

! Pablic Advocates, Inc, ‘ o 1,850,000
433 Turk Street ‘ ‘ . o
San Francisco, California 94120 . T s e |

Sidney Wolmsky, Managing Attorney .. s,
Howard Nemerovski, Chairperson .
Founded: 1971

. v . . -




Sierra Club Legal Defense Fund, Inc. 433,000
) 311 California Street S
. San Francisco, California 94104 )
John Hoffman, Executive Director
Donald Harris, Jr., Chairperson
Founded: 1969

‘Women's Law Fund, Inc. ) 340,000
620 Keith Building
1621 Euclid Avenue
Cleveland, Ohio 44115
Jane M. Picker, Director
. Professor Lizabeth Moody Buchmann Chairperson
Founded: 1\972

Women’s Rnghts Project - . . , 70,000
' } * Center for I.,aw and Social Policy e
1600 20th Street, N.W,
Washington, D. C. 20009 ,
Marcia D. Greenberger, Managing Attorney ' -
Brooksley Landau, Esq., Chairperson | « °
~ Founded: 1974 . .

LY

Research Cen&er for the Defense of Public Interests . 95,000
Bogota . . e
Colombia .

N Fernando X{.Jmama Pavolini, Director o s
Founded: 1474 . 3 '




