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am _— ” The purpose of thls article isg ro describe the appllcatlon
o ' v 2
et ‘of thevrequirements of the Due Process clause of thHe zourteen*h
. I
~ _ Amendment to the dec1slon—ma51ng process in the area of specxal
education. This descr;ptlon w1ll begin wvtn a d;scusstcn of the '

)

general meaning of "due process
"\ N -
opments 1n tne\evolutlon of the

e

. spetlal educatlo“, w.tl1 provxde

w111 rev1ew the prlnC+oal.devel-

appllcatxon of due procesgs to

»

an impressionistic overview of,the
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and w1]l‘conclude§§ith some reflections,on thi" future of due pro- e
. ‘ - . . - L . .

i

' Massachusetts.

<

due:process erVleons contained in ‘st te statttes and re *ldt’oﬁs :

~

. . 3+ ' «
‘cess in special education. . - L . L L . 3
The Meanindgdf Due Process . _ : . <

The Due Process clause'provLaes in relevant nart that “no L )

state shale... deprive anv person o~ llte,,llberty, or pronerty,

"\.}
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thhout due proc ss f law. " rhe oaszc meanlng.of thls clausem“

i 1s that falr prccedurec—aus——sﬂe—eﬂléx«am—befo;e_a_state can

deny certaln "important" interests of rﬁ“'v1qpai .1 In a SLD’

) stantlal number of decisicns, the Supreme-Court has 1n&1cated

- - .

the klnds of 1nterests whlch it conslders important enough to

* <,

invoke the protect}on o; the Due Process Caause. The Court has

t . .
o«

also specified@ the naturé of those protections in various con-
texts. Those' Supreme Court decisions most relevant, to this ~
’ . - /

anaIysls w1li be dlscussed in tbe next sectlon.. //

’ ~ -
. S
i . .

~; ' Although certaln tradltlonal procedural safeguards have

)
[y

-come-to be'assoc1ated ‘with the concept of due process, that

>
-

cdncept does not have a flxed meaning. As with other’ personal

rlghts protectea by the, Constltutlon, the rlght £o due_process

. .1is-premised upon a normative, phllosoon1cal 1dea - that of

~a

i procadural fairness - but its practlcal application requires

.- i f e - N
. - 4 . . N

that‘itybe a fiexible conceot; adaptable to each new context

- . v

in which it'is app¥iéd. Thys? for example, it must be suffi—

-~ .

c1ently fle&lnle to be i to tke dlverse 1nterests bf 1n-

.

-

dividuals faced with a criminal or juveénile accusatlon, dlsf
. ¢ A

r . -

y ch\rge from government employment,%'suspension.from public

-

S s p .
schoolv revocatlon of a moto* vehlcle license, denlaluof a

P
. welfare benef1t,§ attachment of property7 ‘or some other loss of .

an';mportant interest def&ned by the Suprene Court as within the

-

" meahing .of ¥life, liberty, or property.™

Aruitoxt provided by Eic
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o ... _.2ll of these areas of due process application. Share .

- -

?fl;iﬁfééﬁé6ﬁﬁ6n'elementsf. The firstbis’that theAstate'iS‘ﬁaﬁégg_-'

[

T ﬁtractron-atramst—*r—rr{dz iual oxr ciass of z.nd:rv:duai:s*-thew ——

second is that thc actlon of the state threatens to denyﬂan

T 1nd1v1dual s 1nteresb'rn "lvfe, llberty, or’ pronerty,. and the

thlrd is that there is a gispute between the 1nd1V1dual ‘and

_; the state concernlrg the‘V311drty of that tnreatened denial.

Al

The purpose of the agpllcatlon of the Due ‘Process Clause

-

1s not to prevent the deﬂlal of _individual 1nterests by the state.

e

: ‘Rather, it rs‘tO/lnsure that such denlal will occur only after

.

which are proved.throdah a process which guarantees to the indi- .

[ 4

’ . .

.. v1dua1 whose ’nterests are threatened a reasonable opportunity
. . 1 .y L4 .
- " to charlenge adverse ev1dence and to argue thaththe 1ntérest
1nvolved should not,ne den_ed. T ' L,

. §

Some of the traditicnal elements‘o‘ due process are the

H .

right to notlce tna+ one" S 1nterests are threatened w1th denlal,

P . y

an opportunltv for a hearing on such threatened dtnlal, an op—

¢ N . ¢t .oe dn
- ‘/.

. T portunlty at.thaL hearlng to be represented by counsel, to =

M L4

.

precent ev1d nce, %? Qarl wztnesses, to confront and crqss—

S 7

f .
-\
examlne adve e w1tnesses, to have an _mpartlal decxslon—maﬁer‘

and to have a spedlflc de015lon based upon the appllcation of

known cr1ter1a~to the facts whlch have’been proved.‘ In addltren,

. Z ,,/,

.there are a.variety of other procedural safeguards which arej;fl
. . - “ e . s B

-

- ) ; ’ .. - ’ ) R .t - o
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ratlonal cr1ter1a are applled in a ratlonal ganner to facts _ j 4
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lv in specific con-

- v e 7 i s . . .
.- gssociated with due process and which apply
ww_.___ texts, such a;q, T _+he right of -an in ig_ent- c':r_imin,,al

g,

s

| , - ; , - . . . . ’ 5
-~ .4 .. = defendant %o a Tree t E

Y . =
« .

:i%;,t;arégri,i»§5;_oar*oces af appeéijséiégil i"
. . The, followinc sectibn dese'ibeﬁ'gee, from z aegal efspect%ve, _: .

’ - e .
<7 -the various pfoceauca7 sefeeuafds guaréﬁteegfhy. neuDde Progees
- ?’éiaucp nave cowe“to oe appliad ty the aﬁ%e o speeigl edﬁcztioe. )
r . * A . - 3

. . A

’

. II. The Evoluticn of the Application of ‘the Due ProcesSs Clause

3

N .

« . to Special Education; \ ' -

- The applicdation of the concept of due process to special Loy T
/ A - ' > . . . ' Py i
)

2 2 - -

¢

?

-

. education has resulted from a wdriety of developments in thé:

. v PN . ~ '_ .. .. " - ) . - ) "
. .federal courts, Congress, ”tate'legls;atu;es and state.rule- '~
. . . i p - Y e ;- .
‘mak;ng podies, such as sea e departnents of educatibn. The follow—
. . . ¢ .
. ‘ . ing dlsc ission will hignlight some of the most impo tant of
AY

o .
- these developments, . .

. . -

s

-

. . " \.
L .

. Cases in tne ‘areas of cri iminal and juvenlle law

'y C A - The. Federal Courts - - ¢

Jaud

-,
.

o N ‘ - ‘e 3 . - o« 13 - ') -
- . The most extensive judicial appl;catlon and def1n1tlon o
. " . . ' . > . - ¢ T ) / .4
> ea'of crlmlnal ( 2

the conceot of due oroceés hag océurred in, thes

- AN

Claw. Thls ig oecause individuals' charged with crimes-are

. threatened w1th 4he loss of tne most ba31c, persona; rlghts -
- .- 3 N . ',

. -‘"life" apd "liberty" -In” 1ts dec151ons in the ,area ‘of cx mlnal

o o . <

law, the Supreme Court~has spec1f1ed a varlety of procedufal o T

.
> .

< ' protectlonqﬂwhlch nust é accorded.&o cr1m1na1 defendants, 1ﬁclud~"

*, . - ¢
- 4

. 1ng qptlce of constz_tutlona1 rlghté at varlous stage% of the

W - 4 . >
. .
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+ ’procee.dfi.ngs,9 counse;,lg and a transcript Qf. the nroceedlngs for ST
L . ' EN ' - - N
(.purposes of a eal. c T S
E - N -~ L . .,
. '?{. W““‘-73ignificant~:or purooses DL thls aualysls, is—thé : ﬁr“ - "i
. 5 . . . .
. R
‘7 « Lourt's dec1s1on in the landnark case, in Re Gault,I3 that some o 7
R a I} ' e :
ol the T ,procedural protectlons-ouaranteed to adult crlmlnal

defehdants by -the Due Process ulause must also be provided.to

- - -

"ch;ldren and yaﬁtn charged w1th juvenlle offensesg. In SO rullng, ‘<.

.

the Court recognized the fact that the authorlty pf the state¢

. s LA /:

based upon ohe aoctrlne of parens patr1ae,13'although broad,

‘ ~
.

_ 4 . was not unlimited. Tnus, the Couft placed cnlldren and youth :\ -- ,j:

under the protective unbrella of the. Due Process clause for A‘ : . “ ,”f

‘ purpoSes of juvenﬂle dél_anPncj proceedlngs. - . a ;

' o 2. Cases 1nvolv1ng thelsuhstaﬁtlve riohtsgof.publié,’ * %
L - { , . school studehes - :sf;:;ft t/i~ - a : :-“ SR

Ecually lmoortaﬁt as a orecursor tS‘the ultlmate appllca~

v M

tlon of yhe—Due PrOﬂess ciause to spec1al educatlon were the

-

dec1s10ns of the Supreme Court applylng tne protectlons of the

. 3 -

Flrst'hmendment and - tbe pczual Protectlon clause of,the Four-'

teenth Amendment “to publvc school ,tudents.lé' In West Vlrglnla

State Board oz Educatlon v, ,Barnette,ls for example, the Court .

‘ e
schoolhouse. 1n the later case of Brown V.,Boé%d of. Educatlon,lsl .o
/x i . .

the Court applled ‘the Equal Protection Clause of the Fourteenth

e
7
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As ., 1n Barnette -*ne Court.ln Brown announced a major area of

T e o

A—~—;——;applicatzen~of~she—»roccct;onco£cthe_Constltutlon.towpﬁblld«,__ __w.ﬂrel

*:‘“"— - St -

R S

T - T ETITr L e SR - T

P

school students, In. a ‘recent case, Tlnxer . Des Moines Inde— " .

pepdent School Dlstrwct-l'_the Court reafflrmed Lts;earlier .

» .o o

holdlng in Barnette ‘and ca%e ‘wide scope tO'the First Amendment
protection’ contalned in the Barnette dec1s10n. Thus; in Bar- .
= == _

nette, Brown and Tinker, the tﬁﬁ;t.made it clear that the sub- . .

\"

stantive brotections of the°First‘anérFourteenth @mendments

applied to publlc school students in the school env1ronment

L ] h % .
? 3. Cases*® 1nvolv1ng the: proceaural ridghts of publlc

- - - ’ E

Y

s © school students : o .
. -y Y
.-~ \ . ‘//

“»

0 e
The apnllcat10ﬁ~of ‘due process sareguatds to chladren . L

/__ "

N_and youth artlculatea in the Gault dec1szon, and thejappllca-

.
-

IS

‘tion of spec1f1c Constltutlonal-protectlons to puBch school

. s A

students declared 1n Ba nette, Brown ang T*nﬁer*conﬁerged in”
1=RACL o
the recent dec151on of t e Supreme Court ‘in Goss % b@pez, -

Lo
"3«" 4

where the Cou*t aﬁplLed the orocedural saFeguards qf’qge pro-

-'\1’%‘\— L, ¥,
- 7 .

cess to publlc\school studencs faced with suspensi¢gn’ %f%m school.

% w,, '

- .,'

In Goss, the Storeme Court gave'recognrtlon to ?@%ge S Y s A‘;

N
-
3

number of lower rednral cour“ dec1slons of the prev10us ecaae,
;iﬁ"'

g

namely, that the hreat of denlal of an. éducatlonal opport&nlty < i s

P ,

to a publlc school student through the ?fgdess .of a dxsc1pL%nary ' j

..
- ' ’ , v

- suspension was of sufflclent grav1ty to requlre +he appllcaﬁlon

S SRR s X Y
; of the safeguards of the Due Process clause. ?_ Spe01flcally, Lt

b4 - . * . - Kl
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wv“w—«w7—~m~\recedural due. nlocess+£.aasla_denlal of Mliberty or.property L

oS .

" -'_ 2 , .'v

\\E?e Court held that a. suspenslon for ten days or less wlthout/

e, ]
1

vﬁ,,wgigbig‘tﬁe meanlng o?““h Due‘?rocess clause of the~Fourteenth-—~—~ww~.Kﬂ

3
- PAruntext provided by eric

« L

Ame'ndment,20 . o C R ) . '/

-

The Court was ~areful to empnaslze that the threat of

% Vs

such a "short term’suspension," althOugh of sufflclent import-

ance to involve *he‘orohibition of the Due Process Clause, was
4 .

not so serious as to reguire appllca*lon ol the full. panoply ,,‘

of formal due nrocess orocedures.21 Thus, the Court held thd/

i

1n tne case of suspens1ons for ten days or less, the school

:

authorltles were only req ulred to glve oral notlce to the ‘stu-"

»

-

dent of the reason for *he saspension and to allow the student

- P

. to reSpond in an 1nformal manner.22

'4

reserved decrslon on whether more :ormal and extenslve proce—

The Court spec1f1cally

*f ed by the Due Process clause for suspen51on

.
* -

perlods 1onoer than teﬁ dayg,23 ' :

dures would’be regd

Thus, as In Gault, the Court in its oplnlon in Goss,
V] . '
placed llmlts on the autnorlty of the state unuer the doctrlne

A [ 3

7

’

_ of parens patrlae by requlrlng specrflc due process safeguar s

3 ” - N

to be observed by the state in the area of dlsclpllnary sus—

pensionsx The COurt however, nas not’ yet ruled on the appli=" f

cablllty of the Bue Process clause to the threatened exclus1on

.

of a student’ from schooL for reason of “mental, phys1cal or

-

'\

: emotlonal handlcap" rather than for "dlsc1pllnary

reasons.
a4

Several lower federal courts have ruled on thls igsue,
/ ) '




“‘énd;some of these-rylings gi}i"be-discussed in’ the next ’

- &y
- %, I
s <. s+ + _subsection. Lt ,- - . '
'i L i ) "4. Cases *nvolv1ng ‘the_ procedural rlghts of public .
school students threateqed with excluslon from
- - ( .

- publlc §ehool ox placenent on the ba51s of "men-

. B tal, physwcal ox emotfonal" handicap

13 ———

Tne cases'dlscussed in thlS subsectlon are those, which.

lnvolve the exclu51on~of children £rom elther a publlc school

. »

‘or a publlcly flnanced education for reasons of "nental, phy51~

o cal or emotional® handlcap. Although there have been a number ‘
P "\
) 0r federal 0ases lltlgated on thlS 1ssue,24 thls analy51s w1ll

oo ~f~focus, for purposes ofefilustratlon,-on tne landmarx consent

Le® decrees25 in Pennsyvaala Assocratlon of Retarded Children v.

et Commonwealth o. Pennsy%vanla (PARC) arid Mills v. District of
: Columbla Board of EdUCathH 27 :

Q L

The PARC cace wasg a claEs action brought on behalf of all

.

. mentally retarded children 1n{Dennsylvan1a who were excluded }

a from a public school educatlon because the] were determlned by

Pennsyivanla school OLfLC’alS to be. "uneducable and untralnable.

N The Mills case was_brgught on, behalf of seven handlcapped chzld~ .

;.Aren who alleaed fhat.the Washlngton, D.C. school board was -

-

excludlng them From publlc school and/or deny:ng them a publlcly

._supported educat:.on.?9 _In both cases, the plalntlffs alleged a

denlal of rlghts guaranteed to th%m by the Due Process‘ nd Equal

. :

~f

' ‘ . .
, . . .
) - . - . . 4 . H
o . . . . g .. . .
. . . R
»
~ -

li‘ MC ’ ’ . ‘
. - ’ . - ° - -
N S . . e . .
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Protection Clauses of the Fohrteenth Amendment; In both cases,

S - -

- the federal CQLILS approved consent decress which acknowledged

such denials. and"specrf*ed~eiaborate—eroeeéuEainprotectlons taeu__n - ;

govern the placemenf or den1a1 of placement . of the plaintiff--

chlidren into educatlonal programs. PERP a N E

' : of parflcular'reievance to thls analysis are the ex- .

I

tens1ve procedural sateguards provxded ror ‘by the consent de-

R

crees in both cases.3‘0 wWith mlnor dlfferences between them,

a . a

the Courts requlrea the rollow1ng procedural protections to be

-

offered to- the parents and children praor to the placement or

»

denlal of placement 1nto educational programs* 1) notice.of‘

the proposed action; 2) the right to a hearlng prlor to final

actlon, 3) the rlgnt to counsel at that hearlng, 4) the right

»

to present evidence; »5) the- rlgnt to full access ‘to relevant
. 8chool records; 6) the rlcht to compel attendance of , confront
and cross-examine offlcuals or empLoyees who mlght have evi~ - =7

dence on the basis. for the pronosed a”thﬂ; 7) the—rlght to an ;

e’

1ndependent evaluatlon, 8) the rlght to have the hearlng open

[P

//
or closed to the publlc, at tbe option of’ thefparent 9). and o

. the rldht to an "lmpartlal hearrng offlcer."31 In addltlon,“the

decrees requlred/that the hearlngs be held at-a place and t1me
> e
i conven;ent to the parents, that the hearlng be recorded, trans-~ - -

-~ -

'crlbed and made avallable to ‘the parents+,upon request, and ,

o

that the dec151on of the hearlng offlcer contain spec1f1c o -,
] 4 .
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findings of .fact and conclus;ons of law.32 s-‘ T <

‘
S S P v -

In summarylmt e chsent decrees_in PARC.and Mills QﬂpP o

*-“““j’*“—“v1ded‘for extens1ve*‘ d“detalled procedural safeguards Eo

..... o

protect the r1ghts of chlldren being classified on the basls

of mental, physlcal o% emotlonal hand1caps. Most of these N , ;‘
(f«

safeguards are famlllar to courts and have been applled 1n T .

i

‘other” contexts. Others, such ‘as the rlght to an.1ndependent'
evaluation and the rléht to 7ccess to school recordst are of, o
'partlcular relevance to the/bubllc school setting.
The basic elements of due prqocess dellneated in PARC: -

T

and. Mills. gradually began to be recognlzed 'in other states’

~

~ through federal court declslons or through state leg1slat10n,

LN PR

s
but the great’ 1mpetus-for the appllcatlon of due process to

/ .
;specral educatlon‘cametthrough.the requlrements-of federal legis=--

"lation which will be discussed in the next subsection.
N ’ - . ,.. . Jw . <

b ~
B. Congressional Actitn

- On August 21, 1974, President Ford signedtthe‘"Education
\ - . TT— PR
* of All Handlcapped Chlldren Act"3 wh1ch applied the major

procedural safeguards artlculated 1n Mllls and PARC to all

\
\states which' w1shed to recelve federal funds under the Act.

¢

'\ '‘since’ the Act 1s a.major potentlal source of federal .funds for.

the‘educatlon of handlcapped chlldren by the' states, lts re-

guirements will undoubtedly be met’ln every state of the Union.

ORI v
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’ Of pantlcular 1mportance to th1s analys1s 1s the Act s
state plan requlrements relatlngato due process.34 ‘Under
these requlrements, each state seeklng funds undervthewActl :
must submlt to the Unlted States Commxss;oner of Education a.

state plan Whlch contalns “procedures for 1nsur1ng that hand1~

~

cappedvchlldren and thelr parents or guardlans are guaranteed L

procedural safeguards in declslons regardlng 1dent1§icatlon,

evaluatlon, andeeducatlonal placement of handlcapped chlldren.

-

These procedures must anlude many of -the prov1s}ons spe01fied

J -~

I

<
in PARC ‘and, MlLls 1nc1ud1ng prov1sions for 1){notlce to parents
or guardlans of a change in thﬁ educatlonal p/acement bf the

hlld, 2) the rlght to an "1mpart1al due prdcess hearlng

Jelevant school records, 4) and the'

right’ to an independent‘evalua 1on§6

3) “the rlght to.access to’ all
In ddltlon to§be1ng re-

qulred in the state plan requlﬁements /these ba51c procédural N

prbtectlons are set forth as mandator& prov1s1ons of the Act,

“, s~ ‘o

37 In. addltlon to what

& P

1tself.

the local. educatlonal agency

/,};furthermorew the Act speclfles the deta;led format of the ”due e

' s

process hearlng" requlrlng that any party £0 the hearlng shall
L e

— . -

E ' . . s .
. .. . e

l
’,I N o« .
, .

.',..' . | 12

nAther than by the state.%s_ f;
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"dec;51gns ";n any State court of competent Jurlsdlctlon or in a’

"process procedures in thelr speclal educatlon programs.‘

-_ments in - the Area of Due Process in Spéc;al Educatlon .. L

'.process requirements“ln special educatlon and that thlrteen

Lotat -
(l)the rlght to be" accomnanled and< adv1sed by
counsel and hy 1nd1v1dua1s with spec1al knowy-
ledge or tra1n1ng,w1th respect to ‘the problems
of handlcapped children, (2)rhe 'ht to pre-—
°sent ev1dence and confront, cro s-examine, and
compel the attendance” of W1tnesses, )the r1ght
2to a written or eIectronlc;verbatlm:xecord of
) such’ hearing, and (4)the right to written fing-.
5 . 1ngs of .fact- and declslons...

‘Flnally, the Act provides for review of final admlnlstratlve

.

e \« .- o

>

~district court of the United States w;thoat regard to the -

~ ey

amount in controver “40 Thus,: the Act establlshes a bas1s, -7

N .

,for cases-oﬁ exclusicn or misclas51fxcatlon ofkstudents on .

L4

~ ‘ - -

the ba31s of "mental, phys;cal or emotlonal handxcap"otO'be

g

heard by’ the federal as well as the state courts. -7 "_'"_l

r »

::‘ The cumuiatlve effect of the federal L;tlgatlon and rtgls~

—r i s

Y %
$
great deal of act1v1ty at the state

L

latlon descrlbed above 15 a

& '("‘ \r/

,level 1n requlrlng local edxcatlonal agencees to 1mp1ement due

This

Z
» »

~ ’-’6

'act1v1ty at the state level w1ll be dlscussed 1n the next sectlon,

III.

Lt

. -
K .

o]

r At the tlme the,"Educatloﬁ’of aI} Hﬁ/’acapped Chlldren Act”

State Response %o Federal Juu1c1al and Leglslatlve Requ1re~'

was 51gned 1nto law, the:Coun01l forJExceptloﬁal Chlldren estlmated .

}

..that twelve states had leglslatlon contalnlng reference§ td’due

¢ v

L4

~
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X

sgﬁtes hadJregulations containing Such requirenlents.41 A,

ta

rev1ew of. current state leglslatlon and regulathns reveals
- “ ]

- that* twenty-three states now have statutory speclal educatlon
due process prov1slons42 whlle v1rtually every state has due

process:requlrements for speclal educatlon spec1f;ed in state

regulatlons, blndlng state plans submltted under the ”Educatlon

of all Handlcapped Chlldren Act, state.guldellnes or proposed

¥ »

regulatlons or guldellnes which are in various stages of the

state adm1n1strat1ve process.43 T » ;. st T Y
) The followxng analy51s w;ll prov1de an 1mpres51on1st1c

- »

overV1ew of the klnds of due process requlrements for spec1al

-
Pl

_ education whlch«are be1ng developed by the states. Because

.- - . l“"

these state requlrements have_been_déveloped sb recently and

L d - - . . v

at‘such a'rapid pace,/because'they,are'in various stages of -
Ve »

completlon, and because it 1s unclear 1n many states whether .

or not what has been developed 1s,legally b1nd1ng or is merely

i I/ -

adv1sory 1n'natuneh it has been lmposS1ble to secure and"to” ",

present a: prec1se apd detalisg descriptzon of the' special edu-

catlon due process system in each!state. For this reason, the

& e L o .
&

follow1ng analysls uses the materlal whlch has been-received

,74

C
from the varloug states only Eo 1nd1cate ds Whlch Appear to

2 1
&be,@eveloplﬂﬁ and to h;ghl;ght unusual or frequently'encoun-

‘téred’requ;rements. -;‘, S ;' PR LT
T~ . . N . ’ .,
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*

: notlce of the’ de0151on and of the1r "due proceSS‘rlght" to

contest that dec1slon atra formal hearlng. T

N

H ) N B
- . ’ - - - -
.{ ’ n . T .« . b

The most typlcal state system for due process\ln spec1al ?

- [y

educatlon is one which beglns w;th a notlce to parents that the%r
Chlld .has been referred for an evaluatlon.44 Frequently, thlst' ‘
L4

notlce,contalns a requlrement of parental consent to the’ conduct -

<6,
of the evaluatlon.45 _In many states, if the parent’ refuses tox

consent, the Jlocal educatlonal agency maiy appeal such refusal
v
46 The 1mp11catlon of 18 ap'eal
&

to the state educataon agency

-

placement for the child. At'uhls poln “the parent is sent a.

; 47 {" "l . -

B

-

In the - usual case, such'hearlng is provided at the local

>

level 48 It is typlcally'pre31ded over.by a de31gnee of-'the

- .

—
1oca1 educatiQn agency. “In many states, proV131on is made for-

o LY e -,

an impartlal hearlng offlcer"-~ i. e., a person who is not an
/

, offic1al, employee ox agent of the 1ocal educatlonal agency L
f . - :. - e i -
whlch made the orlginal placement deci51on.49 .

A. - General Trends . : ' . D - RN

Cr

O




4 ' ' L
N -

] . - . . . P
. . . . .
. " - L ~

. Most states provide for the full range of procedural =~ ‘- ~

protectlons at the hearlng For'eXample; most systems.allow ) .
5 .

the parents tp be represented hy counsel, to haVe full access

L -,
-

. to all relevant school recoras, .to present ev1dence, to compel ) -

the attendance of, conlront and cross-examine persons who

-

, were involved in maklng the placement dec1s;on ‘and to have the
50 . . L

~

hearlng recorded.
The typlcal state sttem prov1des for an appeal to the

state educatlon agency from the decision of the local hearlng
‘ . € : -
offlcer fl Usually, the .scope of. rev1ew at this appeal is

llmlted to the record that was made at the initial due _brocess
hearlng, although the state appeals hear1ng offlcer is. fre~ .j' ,

quently glven the authorlty ‘to requlre the productlon of more ot

ev1dence 1f the _record is 1nadequate for a decmslon to "be made ’ ]

. . oS . e ... ., . /7 . '. . ) “
¢ . on the appeal 52 PR . - . ‘ . ' o Z:!’;

Pasmtine o4
. . ¥ .

JMost °tates prov1de for the parent to have ‘the chlﬁd

.

' ’f- "lndependently“ evaluateo prlor to the initidl . due process

. hearlng Usuallv, thls 1ndependent evaluatlon is avallable 'f :i )

.at a state fa01lity or at state expense, although the respon- ‘

p szbllzty for payment is fféquently unspecxfled.?3 ’ o . SN

R4 - s

B. ’Unusual or lnfrequently.EnCOQQtered Prov1s;ons B

N

ey -

' 3 . 7 At,leastrone state prov1des that 1f a parent refuses B

Y '] ) »

. . consent for the PValﬁatlon or for\the placement of the child,
T " 2 ,
o such refusal is final and the#process est at that p01nt 54 r




.tion team. " Some involve the parent in the placement -decision, -

, agency or before a medlator app01nted.by the state“educatlonal L

Tt is unclear from the provisions of this state what happens

L4

to the child in thls case, particularly'inisituationS»ﬁhere the

i
,’ * . ‘ ) ‘ - ; -. . ‘ , .." ‘ .3

referral was made by a teacher or other school employee.

\‘ R e

Relativelv few states provide for‘parent involvement in~

"the dec1slon-mak1ng process, between the ‘time .of referral of the

‘ -

chllo for an evaluation and the placement decision "by the™ evalua-
55

-

. . hd 2 . L,
requiring parent presence at meetings when such decision is to be
" 56 : e L n i1 57

. made. At least one state requires involvement of the child.

At -least one state;appears to have . a one-tier’administraé,

tive .system with a single due process hearing and a subsequént

‘appeal t?i’court.58 At least one state has ‘a two-tler SYstem with

e " ¢ RN

S -
the first level being. the state and the second a comm1551on “com~

'posed of parents and profe551onals.59 At least one state glves -

the parents the optlon of an initial due process hearlng e1ther

- s -

before a hearlng officer appolnted—by the local educatLonal

.—-.~

’ v et
agency.sq AIn elther case,‘the parent has a subsequent r1ght to ;
- [ ’: P ‘.‘ . /

appeal to the state educational agency.

it least. one s*ate~prov1des for two routes of appeal <" one

-

’ /‘& -

from placement de0151ons by local educatlonal agen01es and the

. v.

< othetr from placement aec1sions by non pUbllC schdol’ "human re~

sources" agencies. In the—former case, thetappeal is to the

) state educatlonal agency,‘ln the latter case, the appeal 18 to

the state ‘secxetary of human-resources.61

. , R .
| oo .
1 " % -
. x - .
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Some states prov;de that both the lnitlal hearlng and

any appeal from the dec1slon at that hearlng be ful] due pro-

cess hear1n.gs.62 Thus,zln those states, he appeals hearinb

-

L offlcer conducts a complete hearlng as a baslc‘for ev1ew1ng

e -t
-

the earlier. decision. It~ 1s “not spec1f1ed 1n these tates

e .
7 . ' - *

-+~ whether the .record of the initial hearing can be admLtted into-xl

T e

% evidence” at the subsequent hearings. E . i >

, ot None of the state prov1slons which were rev1ewed.provide3
- , = . ° h—
that parents receive, ‘as part of the nptlce of ‘a proposed piace“

- ? i .
ment of their Chlld, a llst of the\names pf‘agencres where free

/ N ML

1egal counsel_can be obtalned for purposes. of—represe tatloh

L]

.
Al

.

~

- at the'due process nearlng. Also, no state provrdes oQ‘publlc

> | ; . payment for lawyers or other advocates representang pa ents at : 1r A
:% : due process hearings. - T b_ji - \'“: :m "
. : *C_, Conclusion - .. B ' '-.3’; W' L .\" o © , :
o o o, 2 . ‘ —
3 CT The due process prov1slons which have beén developed by T ;"
: - L .- ot . )
; . the states -to meet zederal statutor;.and”jud1c1al r;qulrements : ;. ‘o
,h _ ,?’are most notable because of the;r*slmllarlty to each 6ther and ff : //
‘ﬂ@ c- 3 thelr adherence to the tradltlonal, 3ud1c1allx,creat§d due z:’ ;, ’-/
| ,-processﬁmodel The basie élements of. the due'process systens: - ;f‘_
v ‘

_of most states are an 1n1t1a1 notlce that a process has. begun, S ,

“w

- . a subseguent nqtlce that‘the process has been completed, an
' e .

'opportunlty for a formal ‘due process hear;ng;? and a rlght '\
"of appeal,from %@e dec1slon rendered at that hearlng. The

contents of the %otlces and the nature of the hearlng and appeal,

. . %
» . ‘ .
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. whlch w1ll be ralsed durlng 1mplementatlon.

‘with certain'eﬁceptions such as the right’to an independent

evaluation; reflect sthndard.due proc¢es3 requirements.

Due Process in Special Education

r° - )

- " The appllcatlbn of

Reflectlons on

due process safeguards to the special
,education decision—mak;né
sudden occgurrence.

' -

process is a very recent and relatively

" A deview of the state, statutory and ‘regula-
. » . W

tory'provisions for defiining ‘thesé safeguards indicates that

N . ' . ! ., 3. . »
those provisions are in varying stages of development with few
having been finally delineatedﬁ

THus, very few states have -

even reached the stage of lmplementatlon.

From the prov131ons whlch have been developed to date, .

.

ot however,,lt is- p0551ble to speculate anout some of the issues

.. ) v
IQ partlcular, the '

~ ) . ‘e . . %\v—«.,,, ’_ﬂ -
pr1nc1pal questlon Whlch must be asked is whethEr the tradl- = iv
- f‘\& -~
tional due procesé systems Whlch have been adopteﬂ by mogt statesg

M. . . : - .
*

.willfactually achieve their purpose in the specialieducation con-~
. 3 , ] - ) . . . . . . » i - "
téxt. ' U o

4

For example, most .of the systems descrlbed lﬂ“thls -

article stress,.theé. formal due process hearlng and place llttle

-

emphas;s on pareut and chlld anolvement prioxr to the development

leen the im-
—ﬁ
portance of the lnvolvement of the parents and Chlld in helplng to

€

of a. recommendatlon for an educatlonal placement.

develop a 3pec1al educatlon plan, it lS crltlcal to determlne ' .
'whether the present approach will result in the most approprlate

educatlonal plan, and facflatate long term cooperatlon between the
< I3 K ST .

A . " - ) L4

w

R R M
. .
” “ .
- . . o~
‘ . L .
. . .

v »
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vmraa oy - aca

[

.,

3

4 the resolutlon of“dlfferences of opinion between the home and ) . j
' a
§

' school gystem is represented by counsel, will the hearlng be

parents and the schcol, as ‘service prOV1der, ox whether lt w:Lll~ - :

B

E

1

< j‘
|

’ - -

helghten the ad-versar:.a1 qualztles o? a model whlch already

-

empha31zes those. qua.ltlés. ‘ ST A

‘ had

Y . <

., ‘The due process model whlch 1s belng developed by most states_

does not routlnely orovlde for 1n‘o&mal dlSCUSSlon nechanisms for

.

*school. Conslaerlna the high dearee of qualltat1Ve and subjectlve'

.

decision—maklng 1nvolved ina typical specral education situation
the usnal dde process noder~seems‘poorly adapted o arrive at a
decision wnich’ls either ratiomal and/orléenerally accepted py the
scndol, the parents and the child, when serions diffe;ences have

developed among these: parfies. e T E I

Another issue'is_whether‘the.systems-which'are being':'

<% L . - -

”adopted:will.provide for a sufficient equality ih bargaining, .

A

power betweén'tne school and'the parents so that the formal due

-

process hearings, w1ll result 1nvan accurate reflectlon'of tﬂe

. t"v‘ - b,

merlts of a case rather than a reflectlon ol a relatlve im~

» -

balance of+power. For ega@ple, if avparent at a due process = .. .. ,
-~ . . -~ T - . ‘ ¢ -,

-

. +
-

hearing is unrebresénted by counsel_of an adbocate'and the oL

- "o

a dlspute between e‘uals’r No states appear to be maklng any




. ]

,represented is- w1thout S.i gn1f1cance unless the~means to obtaln

? ( . -
counsel or an "advocate ig made aVallabie—
* ~

A related'1SSue vs whether "the. dye process systems whlch

*

-~

are belng deve’oped w1ll be utllized by poor ana mlnormty
_group parents who, tradltlonally,‘have the greatest dlff;culty

in partlcrpatlng in and securlng the beneflts of government

. -

\uprograms. .”here ls very llttle emphaslslln any of the state

. an tnls area. Neverth

[

systems oﬁhstrong‘efforts to insyre the part1c1patlon of these
parents in the spécial edycation process.-_Greater provision

coa & '

X.Ebr early consultation with'and persoﬁal notice to parents

:would remedy th1s om1551on 0 some degree.

It is 1mnortant to po;nt out that the formal due process

safeguards whrch are requlred by federal cases’ and states are’

essentlal to any state system.of due process in speclal educa-

.

tron. The precedlng dlscus ion is ndt. 1ntended to ‘cast doubt

’

on the importance or nEces

cless, it. should be recognlzed that these
!
[safeguards are mlnlmum>redu'rements and need not deflne the=

»

fouter llnlts of & state system. ¢ In fact, there is a great ‘deal

\.;

A 1n a legal sense, but ratlon 1 in.an educatlonal sense. In_,

ity of formal due -process safeguards’

RS
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41 _ ’ 2 . \'.. d ’ [ - O ’
‘“State Policy Regardlng Due’ Process and Malnstredming

. Council for. Exceotlonal Children-{Oct. 1, 1974)

42'A chart “on state statutory prov151ohs for due process ind spec1al
educatlon is available uron request These prov;51ons give some indica-
tion of the-due prOcess systems in each of the states listed, but,

in general, must bPe read together with state regulatlons,gulde—

lines and state plans-ln order to provide a full-description of

_the system which is in effecE in a partlcular state.

43. ‘For purposes of thls artlcle, references to the spec1al educa-
tion due process provisions in the various states will not
differentiate between statutes’, régulations, guldellnes or state
plans. Rather, the reference to a state system of due process

in special education or to a particular part.of that ‘system will
be a composite reference to the combined effect of the various
sources from whlch the 1nformatlon was derlved . .
44. E.g., Mess.,fh.J., N.D., Okla., Ore.% Pa., S.D. and Va. y

45?3.@., N.D., Okla., S.D., Tenn. and'Va:

4 o ’ )
f§'Iowa, Okla. and Wash® ] o 4

'Most-states provide for this post-decision notice.

"t

47
48.

E g-, Kan., qur D"J—Cho and N Jl _.4..

43. Tnls is a provision Whlch is commop to most states. I

. . e - ~

So'Id

__51 B/g., Kan., ¥d., N.D. . Okla. and §.D. . o i o
52/ Thls is a provzslon which is common to most states which begin

with a local hearing and prov1de for a subsequeni appeal to the
state education .':Jscrenr"y.r . o ,

53. Thls is a prov1slon which is common to most states.

54‘E.g., ia. . ‘ . _ A . Lo
55 E.g., some states whlch do have such prov131ons are: Ariz.,

- Mass., Mich. an& M. D ] ‘ S

56. ‘E. g., Mass. -and N,D. v _ L

»

57. Mas,., if the child is 14 or older and 1f the chlld ig younger
than 14, such anolvement is at the discretion of the evaluatlon team.

'3 s '/,

. 24) - .
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) 59'Mass.

60'(.‘.:bnn.

6‘1“Noc.
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62

‘E.g., Kan. and N.C.
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