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DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Office of the Secretary
[ 45 CFR Part 84 }

NONDISCRIMINATION ON THE BASIS
OF HANDICAP

Programs and Actlivities Receiving or Bene-
%ng F%‘m Federal Financial Ass stance

On Se mber 26, 1973, the Rehabilita-
tion Act 1973 became law. Section 504
of that A¢t reads as follows:

No otherwise qualifled handicapped in-
dividual in the United States, as defined in
section 7(6). shall. solely by reason of his
handicap he excluded fromn participation in,
be denled the benefits of, or be subjected to
discrimination under any program or activity
receiving Federal financlal asslstance

This section breaks new legislative
ground in that it {s the first major sta-
tutory civil rights ennctment that pro-
tects the rights of handicapped persons.
The language of section 504 is almost

- identical to the nondiscrimination provi-
sions of section 601 of title VI of the Civil
Rights Act of 1964 and section 901 of titie
IX of the Education Amendments of
1972 and, like those statutes, establishes
a governmentwide policy against dis-
criminati in federally assisted pro-
grams and activities- -in this case, on the
basis of handicap

Section¥504, however, differs concep-
tually from both titles VI and IX. The
premise of both title VI and title IX is
that there are no inherent differences or
inequalities between the general public
and the persons protected by these stat-
utes and, therefore, there should be no
differential treatment in the administra-
tion of Féderal programs The concept of
section 504. on the other hand, is far
more complex Handicapped persons may
require different treatment in order to be
afforded equal access to federally as-
ststed programs and activities, and iden-
tical treatment may, in fact. constitute
discrimination. The problem of establish-
ing general rules as to when different
treatment is prohibited or required is
compounded by the diversity of exist-
ing handicaps and the differing degree
to which particular persons may be af-
fected. Thus, under section 504, ques-
tions arise as to when different treatment
of handicapped persons should be consid-
ered improper and when it should he
required.

Because the concepts underlying sec-
tion 504 were new and complex and few
judicial precedents existed in he area,
the very general language of ‘tHe statute
creates serious problems of interpreta-
tion. There is almost no substantive leg-
islative history surrounding the develop-
ment and enactment of sgection 504.
There were, for example. no public hear-
ings accompanying the original bills,
and there was almost no substantive
floor debate. Only in December 1974,
during passage of the Rehabilitation Act
Amendments. did Congress attempt to
clarify its intent in enacting section 504
and to articulate this intent in a man-
ner which could be used by the Depart-
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ment as guidance in its efforts to admin-
ister the Act.

In particular, the 1974 amendments
yielded a new definition of the term
“handicapped person,” the original defi-
nition having been so narrow as to ex-
clude from coverage many persons in-
tended to be protected.

As amended, the statute provides that,
for the purpose of sectlon 504, a handi-
capped individual is:
any person who (A) has a physical or mental
Impalrment which substantially Itmits one
or more of such person’s major life activities,
(B) has a record of such an Unpairment, or
tC§ 19 regarded as having such an jmpair-
ment.

" This new definition, which became law
on December 7, 1974, makes it clear that
section 504 was enacted to prevent dis-
crimination against all handicapped in-
dividuals, regardless of their need for or
ability to benefit from vocational reha-
bilitation services. Therefore, not only
employable disabled persons, but also
persons whose employability is honexist-
ent or marginal, such as persons with
severe handicaps, are included within the
protective reach of section 504.

There is no legislatively directed
scheme of enforcement such as those
provided in sections 602 of title VI of the
Civil Rights Act of 1964 and 902 of title
IX of the Educational Amendments of
1972. To fill the legislative void, Execu-
tive Order 11914 was issued which, among
other things, supplies the directive for
specific enforcement procedures and
sanctions for noncompliance, all of
which are based on precedents from
these other statutes. In addition, it pro-
vides for a general enforcement scheme
urider which the Secretary of Health,
Education, and Welfare is assigned: ce-
sponsibility to coordinate the Federal
government's, implementation of section
504. In the absence of legislative mandate
as to the form of administration qf sec-
tion 504 and prior to the issuance of E.O.

+11914, it fell to this Department, as a
granting agency, to develop a means of
assuring compliance with the prohibi-
tions of the provision.

The most important problem which
has hindered the development of the
regulation is the constant need to weigh
competing equities while resolying com-
plex issues. Thus, while we recognize that
the statute creates individual riwghtﬁ” the
statute is ambiguous as to the s;ﬁeclﬂc
scope of these rights. Implicit in this
situation is the need to assess carefully
the overall impact of a particular re-
quirement both on the persoris hrotected
by the statute and those regulated by it.

Since it appears to be the case that the .

implications of this legislation have not
been elaborated before the general pub-
lic in sufficient detall, it seems appropri-
ate, before issuing a Notice of Proposed
Rulemaking. to solicit publiz comment
on certain key issues whih any proposed
regulation would, in all likelthood, ad-
dress. The Office for Civil Rights has
prepared a draft regulation and pre-
amble which sets forth a possible means
of interpreting the provlqlon I have fe-
viewed that draft and have abtached it
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at Appendix A to this notice. Pursuant
to Executive Order 11821 and OMB Cir-
cular A~107, the Office for Civil Rights
has also prepared a draft inflationary
impact statement to accompany the draft
regulation. It is attached to this notice
at Appendix B.

In this context, the Department in-
vites public comment for the next 30
days on the issues that will be identified
below as well ag on any additional issues,
which members of the public believe are
important to 8 clear understanding of
the provision afid whose resolution would
contribute to effective , administration
and enforcement,.

1ssUES
GENERAL

Interpretation and application of the
definition of “handfcapped person.”
Among the problems here are what dis-
abilities are included and the meaning
of the term '"regarded as.” (A specific
question, for example, is whether drug
and alcohol addicts or homosexuals are
to be included within the definition.):

The degree of specificity needed to pro-
vide adequate and accurate guidance to
the public but. at. the same time, to al-
low suffi¢tient flexibility to foster prompt
cooperation and compliance (i e, wheth-
er a regulation  should be developed
similar to the tlle VI regulation, the
title IX regulation, or neither):

What time period, if any, should be
allowed for reciptents to achieve full com-
pliance with any requirements imposed
by the regulation, and whether adjust-
ment periods should differ depending on
the nature of the program or services in
question;

EMPLOYMENT

The practical meaning of the term
“‘qualififed handicapped person” in the
employment context and the wisdom of
incorporating in the § 504 dcheme the
related concepts of "reasonable accom-
modation" to the handicapped. persen
and "undue hardship” to the employer,
both of which have been included in the
Department of Labor's regulation imple-
menting section 503 of the Rehabilitation
Act (section 503 requires certain Federal
contractors to take affirmative action to
employ and advance in employment
qualified handicapped persons) ;

To what extent other provisions of the
section 503 regulation should be included
in the section 504 regulation;

. Whether to inclide provisions, pat-
{erned on othef nondiscrimination regu-
Mations, which Would require that employ-
Jhent tests and other selection and pro-
motion criteria accurately measure job-
related - skills, that fringe benefits are
equitably provided, and that other as-
pects of employment are equitable.

ARCHITECTURAL BARRIERS
Whether § 504 prohibitions extend to
architectural barrtfers, and, {f so, whether
the nondiscrimination requirements ap-
ply to both new and existing bulldings
used tn connection with federally assisted
programs or activities;
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ELEMENTARY AND SBECONDARY EDUCATION

In what respects, if any, a regulation’s
provisions regarding elementary and sec-
ondary education shpuld differ from the
stendards . established by P.L. 94142
(Education of All Handicapped Children
Act of 19756) and Federal court decisions
in this area;

In what way, if at all, cost or difficulty
in complying (e.g. lack of adequately
trained teachers or nondiscriminatory
testing devices) affect recipients' obliga-
tions to comply with requirements in thig
area;

HIGHER EDUCATION

Whether federally assisted colleges and
universities should be required to adjust
certain academic regquirements because
af the limitations of otherwise gualified
handicapped applicants and students
(e.g.. whether a medical school should
be required to walve surgery course re-
quirements for a blind student who
wishes to be a psychiatrist, assuming a
conditional medical degree would be
awarded) |

Whether federally assisted colleges
and universities should be required to

" supply auxiliary academic aids, such as

taped texts, readers, and interpreters, if
such atds are not provided by the appro-
priate vocational rehabilitation agency;

What the responsibilities of federally
assisted colleges and universities should
be with respect to nonacademic and ex-
tracurricular activities and services, such
as physical education, athletics, health
services, and physical therapy;

In what way, if at all, cost or diffi-
culty in complying should affect recip-
fents’ obligations to comply with re-
quirements in this area;

HEALTH AND S8OCIAL SERVICES

Whether a regulation should contain
provistons concerning patients’ rights to
recelve or refuse treatment and fair
compensation for work done by patients;

The extent, If any, to which the size
or resources of the provider of health or
welfare services should be allowed to af-
fect the provider's obligations (e.g.,
whether, by placing primary compliance
responsibility on state or intermediary
agencles, a concept of regional or collec-
tive compliance might be applied to pro-
viders such as doctprs or small day care

centers 50 that nof every such provider

would be required to be physically acces-
sible If equivalent and accessible services
were avaflable within a convenient
geographic area)

INVITATION TO COMMENT
Persons or organizations wishing to

matters raised in this Notice of Intent
should write to the Director, Office for
Civil Rights, Department of Health, Edu-
cation, and Welfare, P.O. Box 1909,
Washington, D.C. 20013. '

Written comments and information
may be submitted in any form, such ss by
means of letters, position papers, or
memoranda. There are no special rules
concerning format. However, to assure
full consideration, all written comments
should be submitted on or before June 186,
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.197‘8. Comments received in response to

this Notice will be available for public, in-
spection in Room 3231, 330 Independence
Avenue, BW., Washington, D.C. 20201.

To enable the Department to benefit
fully from the public's views on the vari-
ous gquestions raised in this notice, the
Office for Civil Rights will also seek to
hold meetings with interested persons
and organizations, Buch meetings will
focus on a broad diseussion of the various
ideas, comments, and recommendations
presented to the Department for consid-
eration. In addition, at those meetings,
the Department representatives will be
prepared to answer or giscuss questions
concerning the draft preamble, regula-
tion, and inflationary impact statement,
attached to this noice. Persons and or-
ganlzations desiring to participate in
such meetings should so advise the Office
of Public Affairs, Office for Civil Rights,
(202) 245-6700, as promptly as possible.

This 30-day period will net provide the
sole opportunity for members of the pub-
lic to comment on the issues raised by
the statute and further set forth in this
notice and its appendices. A Notice of
Proposed Rulemaking will b€ published
within 30 days of the close of the com-
ment period on this notice. The Notice of
Proposed Rulemaking will invite public
comment for a least another 80 days dur-
tng which pertod additional meetings and
briefings will be held {f necessary.

The purpose in issuing this notice is
to anticipate the danger that the govern-
ment might raise barriers to assisting,
or might otherwise limit the oppertuni-
ties of, the very people the statute is in-
tended to protect. And an adverse public
reaction to this effort, whether because
of what is percetved to be a regulation
that frustrates the statutory purpose, or
for any other reason, would not serve the
interests of handicapped Americans,
Their interests and the need of this coun-
try for their productive capacity are too
tmportant for us not to be as diligent as
possihle.

I am most anxtous to expedite the ad-
mindstration and enforcement of section
504, and I hope that issuance of this no-
tice will both elicit guidance and promote
understanding of the issues.

Dated: May 11, 1976.

DAviD MATHEWS,
Secretary.

APPENDIX A

PROGRAMS AND ACTIVITIES RECEIVING OR
BENEFITING FROM FEDERAL FINANCIAL AS-
SISTANCE, NONDISCRIMINATION ON THE
BASIS OF HANDICAP

The Office for Civil Rights of the De-
partment of Health, Educatton, and Wel-
fare proposes to add Part 84 to the De-
partmental regulation to effectuate sec-
tion 504 of the Rehabilitation Act of'1873
(29 U.B.C. 794>, as amended by section
111(a) of the Rehabilitation Act Amend-
ments of 1974 (29 U.8.C. 706), with re-
gard to Pederal financial assistancé ad-
ministered by this Department. Section
504 provides that “no otherwise qualified
handicapped individual in the United
Btates * * * shall, solely by reason of
his handicap, be excluded from the par-
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ticipation in, be denlecd((he benefits of,
or be subjécted to discfimination under
any program or activity receiving Fed-
eral financial assistance.” Bection 504 i8
similar to title VI of the Civil Rights Act
of 1964 (42 U.8.C. 2000d et seq.) and title
IX of the Education Amendments of 1972
(20 UB.C. 1881 et seq.). It differs, how-
ever, from both these civil rights statutes
in that it applies to discrimination based
on handicap, from title IX in that it ap-
plies to all programs and activities re-
celving Federal financial assistance, and
from title VI in the extent to which it
applies to employment practices.

This proposed regulation contains no
provistons concerming, the Department’s
procedures for administering the statute
because the Dgpartment intends to pub-
lish a consolidated procedural regulation
which will apply to the enforcement of
section 504. The proposed procedural reg-
ulation, which ‘was published on June 4,
1975, at 40 FR 24148, and which would
have applied to the enforcement of sec-
tion 504, has been withdrawn. On May 3,
1976, the Department published, at 41
PR 18394, a notice of intent to issue a
new proposed procedural regulation in
order to seek public comment on a num-
ber of critical guestions concerning the
manner in which the Office for Civil
Rights enforces various civil rights laws
and authorities, including section 504.
After the public comments have been
evaluated, a new proposed consolidated
procedural regulation will be issued.

If the consolidated procedural regula-
tion is not in effect when the regulation
implementing section 604 ls published in
final form, the procedural provisions of
the title VI regulation, which may be
found at 45 CFR Part 80, will be incor-
porated by reference into the section 504
regulation for use during the fnterim.

Subparts A (General Provisions), B
(Employment Practices), and C (Pro-
gram Accessibility) of this proposed
regulation apply to all recipients of as-
sistance from the Department of Health,
Education, and Welfare. Because handi-
caps differ widely in natyre and in degree
of severity, discrimination against handi-
capped persons includes a wide range of
practices with varying eflect in different
service areas. In order to emphasize the
most common manifestations of dis-
crimination which eccur in the various
programs and activities to which this
Department provides assistance, addi-
tional subparts of the proposed regula-
tioh econtain more specific requirements
and prohibitions applicable to three
major types of programs: Subpart D is
concerned wih preschool, elementary,
secondary, and adult education pro-
grdms; Subpart E, with postsecondary
education programs; and BSubpart P,
with healfh and soclal service programs.
The practices of other recipients of De-
partmental funds, such as public broad-
casters, are subject to the general non-
diserimination provisions of §84.4 as
well as to the provisions of Subpart B
and C.

A discussion of selected sections in
each of the subparts of the proposed
regulation is set forth in the following
paragraphs. In certain instances, major
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issues and the reasons for the proposed
decision are discussed Where appropri-
ate, the various-sections aof the proposed
regwlation for section B804 have heen
patterried after the Departmental regu-
lations effectuating title VI of the Civil
Rights Act and title X of the Educa-
tion Amendments of 1872, found at 45
CFR Parts 80 and 86; such-sections are
noted in the following analysis.

Subpart A Under § 84 2, the proposed
regulation ts applicable to all recipients
of financial assistance from the Depart-
ment of Health, Education, and Welfare
and to each program or activity which
receives or benefits from such assistance.
Alf of the requirements of Part 84 apply
to all reciplents of Federal funda from
the Department of Health, Education,
and Welfare The Secretary recognizes
that recipitents of Department funds
vary considerably in size, complexity,
.and resources and that some of the re-
quirements of this part may appear to
exceed the resources of very small récipi-
ents However, section 504 of the Re-
habilitation Act of 1973 provides no ex-

emption for recipients from its general

prohibition against discrimination on
the bass of amount of Federal funds re-~
ceived or on any other basis. The basic
requirements of Part 84, therefore, apply
to every recipient. '
Section 84.3 contains deflnitions. Of
particular note are paragraphs (f) and
() Paragraph (f) defines the term ‘‘re-
cipient” and provides that, for purposes
of the regulation. the term will not apply
to providers of health services (or ven-
dors as they are often called) under title
XIX of the Soclal Security Act (Medi-
cald) that do not receive other forms of
Federal financial assistance Nor wi'l it
apply to agencies used by the State to
make payments to such providers under
_that title This approach.is identical to
" that followed by the Department under
title VI of the Civil Rights Act of 1964.
"Providers of Medicaid services include
doctors, dentists, and other individual
Dractitioners, hosplals. extended care
fgcilities (ECFs), and other similar enti-
ties Hospitals, ECFs, and other entities
of that nature, however, unlike doctors,
dentists, and other individual practi-
tloners, also receive Federal financlal
assistance under Part A of title XVIII
of the 8Social Security Act (Medicare)
and may receive funds under the Hill-
Burton Act as well (Part B of title
XVIII, which goes to individual practi-
Uoners, is provided by way of a contract
of insurance and is therefore exempt
from this regulation. See § 84.3(h).)
Medjcaid providers are relmbursed for
thelr services with funds which are par-
tially Federal and partially State. Pay-
ment of these funds to providers are
made {n one of three ways: (1) Directly
by the State Medicald agency, (2) indi-
rectly through a so-called fiseal agent
which in return for a payment performs
the function on behalf of the State, or
3" indirectly through a “health insur-
Ing organization” which undertakes to
pPay In return for a premium from the
State established under a contract of in-
\suxl'ance, Under all of these arrange-
LS
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ments, the State agency is a recipient
within the terms of the regulation be-
cause it receives Federal financial assist-
ance to enable it to offer health services.
The intermediary agencies and individ-
ual providers in States using the direct
payment or flscal agent methods of ad-
ministration operate health programs
“recelving Federal financial assistance”
as that phrase is used in the statute.
“Health Insuring organizations” and
vendors in States using that method of
administration are not recipients under
the regulation because of the contract of
insurance which intervenes between the
State and the lower agencies. The De-
partment does not intend to treat as re-
cipients individual practitioners or inter-
mediary agencles in other States whose
only Federal connection is Medicaid
funds. Rather, the Department will look
to the State agency as the recipient un-
der Medicaid and will hold. that agency
responstble for compliance both as to its
own activities and'4s to the performance
of its intermediary*agencies and of the
individual providers of federally assisted
services. The Secretary expects by this
means to increase the Department's effi-
clency in obtaining overall compliance
with the provisions of this Part.

Paragraph
class of persons protected under the pro-
posed regulation. The definition of hand-
icapped persons in paragraph (j) (1) con-
forms to the statutory definition of hand-
icapped person that is applicable to sec-
tion 504, as set forth in section 111(a) of
the Rehabilitation Act Amendment of
1974, Pub. L. 93-518. .

The first of the three parts of the
statutory and regulatery definition in-
cludes any person who has a physical or
mental impairment which substantially
limits one or more major life activities.
The proposed regulation further defines
physical or mental impairment and ma-
jor life activities.

Physical or mental impairments are
not. in general, defined by listing specific
diseases and conditions because of the
difficulty of ensuring the comprehensive-
ness of any such Nst. The term includes
such diseases and conditions as ortho-
pedic. visual, speech, and hearing im-
pairments, cerebral palsy, muscular dys-
trophy, multirle sclerosis, cancer, dia-
betes. mental retardation, emotional {ll-
ness, and drug and alcohol addiction. It
should be noted that, under this part of
the definition, a physical or mental im-
pairment does not constitute a handicap
unless its severity is such that it results
in a substantial limitation of one or more
maior life activities.

The Department intends to interpret
this first of the three parts of the defl-
nition so as to ensure that only physical
and mental handicaps are included.
Thus. environmental, cultural, and eco-
nomic disadvantage are not in them-
selves covered by this part of the defini-
tion, nor are prison records, agedness, or
homosexuality. If. however, a person who
has any of these characteristics also has
a physical or mental handicap, the per-
son is included within the definition of

handicapped persons, whether the handi- .

cap is the cause or the result of, or is un-
related to such characteristics.

(Jy. of §84.3 defines the -

In paragraph (j)(2)(1) physical or
mental impairment is defined to include,
among other impairments, specific learn-
ing disabilities. The Department will in-
terpret the term as it is used in section
602 of the Education of theandicapped
Act, Pub. L. 91-230, as amended by Pub.
L 94-142. Paragraph (15) of section 602
uses the term “specific learning disablli-
ties” to describe such conditions ¢
perceptual handicaps, brain tnjury,
minimal brain, dysfunction, dyslexia,
and developmental aphasia # it explicitly
excludes learning problems which are
primarily the result of environmental,
cultural, or economic disadvantage. It
should be noted that section 5(b) of Pub.
L. 94-192 requires the Commissioner of
Education to prescribe regulations con-
cerning the definition of specific learn-
ing disabilities and, -if he or she finds
that changes in the statutory definition
are necessary, to submit recommenda-
tion§ for legislation in that regard. The
Office for Civil Rights will conform its in-
terpretation of this term to that of ‘the
Office of Education and to any amended
statutory definition under the Education
of the Handicapped Act.

The second of the three parts of the
statutory and regulatory definition of
handicapped person includes any person.
who has a record-of a physical or mental
impairment which- substantially limits
mafor life activities. “Reeord” is further
defined in the proposed regulation so as
to include both prior Mfbtory of, and in- *
appropridte classification’ as having, a
handicap. Thus, persons whio haye.pahiss. -
tory of a handicapping condifion” byt no
longer have the condition, ag well as per-
sons who have been ineorrectly classified .
as having such a condition, are protected
fom diesrrimination under section 504.
Frequently occurring examples of the
first rroup are persons with histories of
mental or emotional fllness, heart dis-
ease, or cancer; of the second group,
persons who have been misclassified as
mentally retarded.

The third of the three parts of the stat-
utory and regulatory definition of handi-
capned person includes any person who
{s rewarded as having a physical or men-
tal impalrment which substantially lim-
its one or more malor life activities. Par-
agraph' (i) (3) of the proposed regulation
limits this part of the definition to three
groups of people, The first two groups
are described in () () (D and (i) and
include, primarily, persons who are ordi-
narily considered to be handicapped but
who do not technically fall within the
first two parts of the statutory definition,
Thus, a person whose physical or mental
impairment has a less than substantial
effect upon major life activities or has a
substantial effect only upen minor life
activities, such as a person with a limp,
is tonsidered handicapped for the pur-
pose of section 504 if a recipient treats
the impairment as constituting a handi-
cap. The second group of‘persons who
fall within this category, described at
(1) (3) (i), are those who have overcome
their impairment to the point that any
substantial limitation .to major life ac-
tivities is the result of the attitudes of .
other persons toward their impairment;
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this paragraph also includes some per-
sons who might not ordinarily be eonsid-
ered handicapped, such as persons with
disflguring scars. Any limitations which
such persons experience as a result of
the impairment are not. in fact, caused
by the disability but by the actions of
other persons predicated on a view that
the impairment constitutes a limitation.
Paragraph (}) (3) (i) includes persons
who have no physical or mental impair-
ment but are treated by a reciplent as if
they were handicapped If. for example,
a nonhandicapped employee were to have
a convulsion as a result of an a typical
reaction to medication. any discrimina-
tory employment practice based upon the
conclusion that the person is epileptic
would be prohibited by the proposed
regulation ‘
Althofigh It could be argued that
homosexuals fall within the class pro-
tected by section 504 by virtue of this
third part of the statutory definition, it
is the view of the Department that they
are not s0 included Comment is solicited
with respect to thls determination.
Paragraph (k) of %843 defines the
term 'qualified handicapped person”

% Throughout the proposed regulation, this

term is used Instead of the statutory

"»»*term “otherwise qualifiled handicapped
«“%. *Person " The Department belleves that
. %he omission of the word “otherwise’ is

necessarv in order to comport with the
intent of the statute because, read lter-
ally, “‘otherwise” qualified handicapped
persons ineclude persons who are qualified
except for their handicap. rather than in
spite of their handicap. Thus. a blind
person might possess all of the qualifica-
tions for driving a bus except sight and
could therefore be sald to be an other-
wise qualified handicapped person for the
job of bus driving In all other respects,

the terms ~qualllled” and “otherwise
qualified” are intended to be inter-
changeable.

With respect to preschool, elementary.
and. secondary educational services, a
qualified handicapped person is defined,
in paragraph k) (3, in terms of age As
of the date of the passage of section 504
(September 26, 1973), a handicapped
person is qualiffied for preschool. ele-
mentary. or secondary segvices if the
person 18 of an age at which nonhandi-
capped persons are eliglble for such serv-
{ces. In addition, the extended age ranges
tor which recipients must provide full
educational opportunity to all handi-
capped persons in order to be eligible for
assistance’ under the Education of All
Han‘dlcap/bed Children Act, Pub.-f. 94-
142, are/incorporated by reference in
paragragh (k) (3). Thus, handicapped
persons who are between the ages of three
and elgfu,een will be considered qualified
in teérmis of these services as of Septem-
ber 1,/1978, and those who are between
the ages of three and twenty-one will be
considered qualified as of September 1,
1980. With respect to persons aged three
to five and aged eighteen to twenty-one,
however, an exception exists where in-
consistency with State law or practice or
with court order would result from ap-
plication of this requirement. This ap-
proach was chosen for the sake of con-
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slstency with the eligibility conditions
imposed by the aforementioned statute
and because use of u specific age rarnge
eliminates the interpretive problems in-
herent in other standards considered

One alternative approach consldered
by the Department is based upon ar
standard of substantial benefit Under
this standard, a per-on who, because of
handicap, requires educationnl services
over a longer pertod of time than do non-
handicapped persons n order to acquire
a comparable level of skills would be
deemed qualified for as long-as the per-
son could benefit substantially from the
services. The same standard was con-
sidered .with respect to persons who; on
the basis of handicap, have been ex-
cluded from a suitable education since
the date of the passage of section 504.
This standard could be consistent with
the Department's general interpretation
of nondiscrimination on the basis of
handicap—that services must be deliv-
ered In such manner as is necessary to
provide handicapped persons equal op-
portunity for comnparable benefits The
Secretary Is, however. concerned that
this standard would impose undue ad-
ministrative and financial hardship upon
the affected education programs and
therefore seeks comment on the feasibil-
ity and desirability of each alternative

Section 84.4 contains general prohibi-
tions against discrimination apphcable
to all recipients of assistance from this
Department and to the programs and
activities operated by such recipients. Of
particular note‘in paragraph (b) (1) of
this sectlon are the prohibitions agalnst
providing services to handicapped per-
sons which are not comparable to those
provided to nonhandicapped persons. The
term ‘“‘comparable’ {s intended to en-
compass the concept of equivalent, as
opposed to ldentical, services and to em-
phasize the fact that the individual
needs of handicapped persons must be
met to the same extent that the corre-
sponding needs of nonhandicapped per-
sons are met in order to avoid discrim-
ination on the basis of handicap. This
standard parallels that established under
title VI of the Civil Rights Act of 1864
with respect to the provision of educa-
tional services to students whose primary
language s not English: See Lau v. Nich-
ols, 414 U.8. 563 (1974). The provision ‘n
paragraph (b)(2) of section 84.4 that
restricts the meaning of the word “com-
parable” should be particularly noted.
That provision states. “[Alid, benefits,
and services, to be comparable, are not
required to-produce the identical resuit
or level of achievement for handicapped
and nonhandicapped persons, but must
afford handicapped persons equal op-
portunity to obtain the same result or
to reach the same level of achievemeént,
taking into account the nature of a par-
ticular person's handicap.”

Paragraph (b' 2), in addition, em-
phasizes that. when necessary to the pro-
wiston of g‘omp:xn.:\)]o services, a recipient
is obligated to provide services to handi-
capped persons in & manner different
from that in which they are provided to
others. For example., a welfare office
which uses the telephone for communi-
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cating with its clients must provide al-
ternative modes of communicating with
its deaf clients.

Paragraph 84.4(b) (1) (lii) s adopted
from the title IX regulation and prohibits
a reciplent from assisting another en-
tity or person which subjects particlpants
or employees In the reciplent’s program -
to discrimination on the basis of handl-
cap This section might apply, for exam-
pqu, to financial support by a reclplent
to a community recreational group or to
a recipifent’s sanctioning of a profession-
al or a soclal organization. Among the
criterla to be considered in each case
are the substantlality of the relationship
between the reciplent and the other en-
tity Involved, including financial Support
by the reciplent, and whether the other
entity's activities relate so closely to the
recinlent’s program or activity that they
fairly should be considered activities of
the recipient itself.

The provisions of § 84.4(b) (3) and (4)
that prohibit the utilization of criterta
or methods of administration or site
selection which have the effect of dis-
criminating on the basis of handicap or
which have the effect of defeating or
substantlally impairing the accomplish-
ment of the objectives of the program
with respect to handicapped persons are
patterned after the title VI regulation.
Paragraph (b) (3) also prohibits the util-
ization of criteria or methods of admin-
istration which perpetuate the discri-
mination of another recipient if both
recipients are subject to common admin-
istrative control or are agencies of the
same state; this provision is new.

Sectlon 84 4(b) (3 is particularly sig-
nificant with respect to the obligations
of State Medicaid agencies and the In-
termediary agencies and vendors through
which they provide health services under
title XIX of the Social S8ecurity Act
(Medicaid) As explained in the discus-
sion of the definition of the term *‘recipi-~
ent”, the nondiscrimination requirements
of the regulation will, by virtue of the
obligations imposed upon State Mediculd
agencies, apply to intermediary agencies
and to vendors despite the fact that, for
purposes of the regulation, they are not
reciplents. It is through §844(8)(3)'s
prohibition of discriminatory methods of
adminlstration that this imposition of
obligations s accomplished. :

There is one major exception to the
rule that each Medicaid vendor with no
other Federal connection must meet the
substantive, nondiscrimination require-
ments of the regulation. That exception
is the requirement of Subpart C invelv-
ing program accessibility. The BState
agency's nondiscrimination obligation
under Subpart C is to ensure that handi-
capped persons are not denied the bene-
fits of the health services provided under
the Medicaid program because of the
physical inaccesslbility of those services.
1t is. however, the cumulative effect of
the agency's administration of Medi-
caid which must be nondiscriminatory.
Thus it is not required that the services
of every Medicafd vendor be physically
accessible. *

The State agency must ensure, how-
ever, that the inaccessibility of a partic-
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ular vendor does not result in the ex-
rlusion of handicapped persons from the
services that vendor provides The State
agency could require that individual ven-
dors either fulfill the accessibility obli-
gation themselves (by having accessible
buildings. making house calls, arranging
to provide services in accessible facilities
at certain times, and the like) or arrange
to refer handicapped persons to other
vendors who are accessible

It is important to note that this flexi-
bility with respect to accessibility does
not apply to other nondiscrimination re-
quirements. The issue of accessibility is
further discussed in the portion of the
preamble that discusses the provisions
of the subpart of the regulation which
applies specifically to health and soclal
services (8ubpart F) .

Although the regulation's substantive
requirements are applicable to nonrecipi-
ent vendors and intermediate agencies
through the obligations imposed on State
agencies by paragraph (b) (3), its proce-
dural requirements, such as self-evalua-
tion and filing of assurances, are not.
State agencies, which are themselves
subject to these requirements, may find
that requiring these procedures of Medi-
cald participants will assist in fulfilling

their own nondiscrimination obligations -

and may, of course, make such demands
of vendors {f they wish. The Department
is considering including uniform requlre-
ment as to these matters in its cosoli-
dated civil rights procedural regulation,
discussed above, when a new proposal for
that regulation is published.

Further, on the question of State Medi-
caid agency responsibilities under this
paragraph, it should be stressed that al-
though the primary obligation lies with
the Btate agency, the Department has
the authority to review the conduct of
intermediary agencies and vendors with
no Federal connection other than Medi-
cald as part of its obligation to ensure
that the SBtate agencies are in compli-
ance Therefore, while the prime target
of compliance reviews and enforcement
action will be the State agencies, the De-
putlinent may cxamine the practices of
intermediary agencies and vendors us
well.

Finally, it should be noted that ven-
dors which provide health services under
Medicaid and which, in addition, re-
celve Federal financial assistance under
Medicare A, Hill-Burton, or other au-
thorities are recipients tunder this regu-
latlon and must comply with all of its
provisions.

Section 84 5, except for paragraphs (a)
(2) and (3), is adopted from the title
VI and title IX regulations. Paragraph
(a) (1) requires a recipient who has been
found to have discriminated on the basis
of handicap to take remedial action to
overcome the effects of that discrimina-
tion. Paragraph (a)(2) extends the re-
sponsibility for taking remedial action
to a reciplent which exercises control
over a noncomplying recipient; para-
graph (a) (3) also makes clear that han-
dicapped persons who are not in the pro-
gram at the time that remedial action
is required to be taken may alse be the
subject of such remedial action.
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Bection 84.6(b) permits, but does not
require, aMrmative action te overcome
the effect of conditions which haveré-
sulted in limited participation by handi-
capped persons. It should be noted that
this paragraph does not affect the re-
quired uctions delineated elsewhere
throughout the propesed regulation.

Section 84.6 requires, as do both the
titie VI and IX regulations, a recipiént
to submit to the Director an assuranc
that each of its programs and activities
receiving or benefiting from eral f1-
nancial assistance from this DepPartment
will be conducted in compliance with this
regulation. Because such ‘an assurance is,
in effect, a contract between the Depart-
ment and the reciplent, it has the efféct
of giving aggrieved persons who are
beneficiaries of federally assisted pro-
grams or activities the right to seek ju-

dicial enforcement of the regulation, un- -

der the third party beneficiary principle
of contract law. See Lemon v. Bossier
Parish, 240 F. Bupp. 790 (W.D La. 1965,
afl'd 370 F. 2d 847 (5th Cir. 1967), cert.
denied, 388 U 8. 911 (1967) .

Paragraph (b) of § 84.8 requires recip-
ients to adept and publish grievance pro-
cedures. The Department solicits com-
ment as to whether the final regulation
should contain a precedure for the waiv-
er of this requirement with respect to in-
dividual medical practitioners and to
other small service providers.

The provisions of §84.9, which set
forth requirements concerning dissemi-
nation of policy, are in general self-
explanatory. The Department's interpre-
tation of paragraph (b)(2) of that sec-
tion, which prohibits use or distribution
of publications that indicate that the re-
cipient engages in discriminatory prac-
tices In violation of section 504, may.
however, be worth noting. That para-
graph is Identical to the corresponding
provision of the title IX regulation and
will be interpreted similarly, It will not,
for example, .be deemed by the Depart-
ment to preclude the use im a college
catalog of a picture of a campus building
with stairs but noe ramp. It will be inter-
pretéd to require that such a catalog pro-
vide countervailing evidence, such as a
picture whicli includes a ramp or stu-
dents in wheelchairs, that handicapped
students attend the imstitution and are
not treated in a discriminatory manner.

Subpart B. Subpart B prescribes re-
quirements for nondiscrimination in the
employment practices of reclpients of
Federal financial assistance administered
by the Department. This subpart gener-
ally follows the employment provisions
of the Department's regulation imple-
menting title IX of the Education
Amendments of 1972, which, in turn,
generally follow the Sex Discrimination
Guidelines (29 CFR Part 1604) of the
Equal mployment Opportunity Com-
mission (EEOC), implementing title VII
of the Civil Rights Act of 1964, and the
regulation of the Office of Federal Con-
tract Compliance Programs (OFCCP),
United States Department of Labor (41
CFR Part 60), implementing Executive
Order 11246. It is also, insefar as is pos-
sible, consistent with the provisions of
the interim regulation issued by the De-

partment of Labor on June 11, 1874 at
39 FR 205688 and of the proposed regula-
tion issued by that Department on Au-
gust 29, 1975 at 40 FR 39887, eflectuating
section 503 of the Rehabilitation Act of
1973. as amended, which requires certain
Federal contractors to take affirmative
action in the employment and advance-
ment in employment of qualified handi-
capped persons. Almost all recipients
who are subject to this Part 84 are also
subject to title VII or title IX and many
are also subject to the Executive Order
and to section 503.

Bection 84.11 is patterned after the ti-
tle IX regulation and sets forth general
provisions with respect to discrimination
in the area of employment Bection 84.12
provldes'thnt a recipient shall make rea-
sonable accommodation to the kndéwn
physical or mental limitations of a han-
dicapped applicant or employee unless
the redpientican demonstrate that the
accommodatiérf would impose an undie
Hardship on the operation ef its pro-
gram. Where a handicapped person is
not qualified to perform a particular job
or where reasonable accommodation will
not suffice to neutralize the effects of a
person's handicap or will cause undue
hardship, failure to employ or advance
the handicapped person will not be con-
sidered discrimination since the failure
is due to objective and necessary criteria
rather than to the fact that the appli-
cant s handicapped. A reciplent may not
deny a/rgwem’ployment opportunity to a
pers6ii on the ground that reasonable ac-
commodation will be necessary to enable
that person to perform adequately on the
Jjob

Reasonable accommodation includes
such actions as job restructuring to shift
dutles and activities in a manner which
will enable the handicapped person to
perform the duties essential to the job
without having to perform other duties
which could as easily be done by some-
one else without undue hardship to the
employer. Part-time employment is also
included. Reasonable accommodation
with respect to employment also includes
actions to make facilities used by em-
ployees readily accessible to and usable
by handicapped persons. Such action
may take the form of architectural modi-
ficetions such as the addition of cleva-
tors, or 1t may take the form of location
or relocation of particuia: offices nr jnbs
so that they are in areas of the employ-
er's facilities that are already accessible
to and usable by handicapped persons.
If such modifications or relocations
would cause undue hardship, they need
not be made.

Paragraph (c) of this section sets forth
the factors which the Director will con-
sider in determining whether an accom-
modation necessary to enable an appli-
cant or employee to perform the dutles
of a job would impose an undue hard-
ship. Each of these factors (the size and
type of the recipient's program and the
nature and cost of the accommodation)
will be given weight in the determina-
tion and will be measured in relative
terms. Thus, a small day care center
might ndt be required to expend more
than a nominal sum, such as that nec-
essary to equip a telephone for use by
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an otherwise qualified deaf applicant for
a secretarial position, but a large school
district might be required to provide a
teacher's aide to a blind applicant for a
teaching Job. The Department solicits
comment as to any additional or alter-
native factors which should be con-
sidered in the determination of the ex-
istence of undue hardship.

The requirements of this regulation
concerning reasonable accommodation
are believed by the Secretary to consti-
_tute an interpretation of @he term
“otherwise qualified” as used in section
504 itself. The concept of reasonable ac-
commodation represents an attempt to
draw the line between persons who, but
for their inability to perform certain job
related tasks in the normal manner be-
cause of their handicap, would be fully
qualified to perform the job in questton,
and persons who, despite reasonable ac-
commodation, are unable to perform a
necessary element of the job in ques-
tion. A similar obligation is imposed upon
Federal contractors in the proposed and
interim regulations implementing section
503 of the Rehabilitation Act, adminis-
tered by the Department of Labor, as
noted above. That Department reports
that 1t has experienced no difficulty in
administering the requirement of reason-
able accommodation or the limitation of
undue hardship. The Secretary is aware
that some difficulties may be inherent in
{mplementing this concept, however, and
solicits public comment on the section as
a whole.

Section 84.13(a), which is almost iden-
tical to the parallel section of the title
IX regulation and to the EEOC and
OFCCP regulations, provides that no test
or criterion of employment which has a
disproportionate, adverse effect on the
employment of handicapped persons or
any class of handicapped persons may be
used uhless it Mas been validated as a
predictor of performance {n the position
in question and alternative tests which
do not have such a disproportionate, ad-
verse effect are unavallable. This stand-
ard is based upon the one established
under title VII of the Civil Rights Acts
of 1964 in Griggs v. Duke Power Com-
pany, 401 U.8, 424 (1971).

. Bection 84.13(b) requires that a recip-
fent take into account that some tests
and criteria depend upon sensory, man-
ual, or speaking skills which may net
themselves be necessary to the job in
question but which may make the handi-
capped person unable to pass the test.
The recipient must select and administer
tests for any employment opportunity in
such manner as is necessary to ensure
that the test will measure ability to per-
form on the job rather than the handi-
capped person's ability to see, hear,
speak, or perform manual tasks, except,
of coutrse, Where such skills are the fac-
tors which the test purports to measure.
For example, a person with a speech im-
pediment or a handicap which aflects the
abllity to write may be perfectly qualified
for jobs which do not or need not, with
reasonable accommodation, require those
particular skills, Yet, if given an oral or
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cappegd person will be unable to perform
in a satisfactory manner. The test re-
sults will not, therefore, predict job per-
formance but, instead, will reflect im-
palired speech or writing skills.

Section 84.14 prohibits preemployment
inquiry of an applicant as to whether
the applicant is handicapped unless (1)
the results are not used in connection
with discrimination; (2) the inquiry is
directed to determining whether the per-
son has & handicap which would present
a hazard to the person or to other em-
ployees on the particular job or would
require accommodation; (3) the inquiry
is accompanied by a statement assuring
the nondiscriminatory use of its results,
and (4) information concerning the
medica; condition or history of the ap-
plicant is obtained on a separate form
which will be afforded confidentiality as
medical records. This provision is ex-
pected to be particularly helpful in
eliminating discrimination against per-
sons with nonvisible handicaps. The De-
partment is aware that many persons
with nonvisible handicaps advocate pro-
hibition of any mandatory preemploy-
ment inquiry by employers concerning
the presence of a handicap. This pro-
hibition has not been incorporated into
the proposed ‘regulation, however, be-
cause the Department does not consider
it to be within the mandate of the
statute.

Section 84.15 prohibits employers from .

adopting or applying any policy or prac-
tice which results in discrimination on
the basis of handicap in compensation
for similar work on jobs whose perform-
ance requires similar skill and responsi-
bility. Where, as & result of reasonable
accommodation te a handicapped per-
son's limitations, ¢the person’'s duties are
significantly different from those per-
formed by others in the gsame job classi-
fication, different compensation may be
provided, but the employer must be able
to show that the difference in compen-
sation is djrectly related to a significant
difference in duties and responsibilities.

Subpart C. In general, Bubpart C pro-
hibits the exclusion of qualified handi-
capped persons from programs or activi-
ties by reason of the inaccessibflity or un-
usability of a reciplent's facilities. Sec-
tion 84.22 establishes the standard for
nondiscrimination in regard to existing

gram or activity, when v

clenr that a recipient is not regu
make each of its existing facilitiey
sible to and usable by handicapped per-
sons if accessibility to the recipient's pro-
gram or activity can be achieved by other
means, such as by reassignment of classes
to accessible buildings ‘by the dssignment
of aides to employees or beneficiaries, or
by making alterations to only some of
the recipient’s existing facilities. Thus,
for example, a university would not have
to make all of its classroom buildings ac-
cessible to handicapped students. It
would, however, have to undertake
enough alterations, or, if some buildings

-l T
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enough classes so that it could offer all
required courses and an adequate selec-
tion of elective courses in accessible
bulldings. For the university to exclude
a handicapped student from a specifi-
cally requested course because it is not
offered in an accessible building would
constitute discrimination unless an
equivalent course were made avallable.

Similar alternative methods of comply-
ing with § 84.22 can be used by providers
of health and welfare services. Because
there are many small providers in the
health and welfare service areas, how-
ever, some approaches which they might
use to achieve acceesibility are of less
general applicability and are therefore
discussed further in the portion of the
preamble concerned with these providers.

In addition to establishing a flexible
standard for compliance, this subpart, .
through § 84.22, permits recipients which
develop and implement a transition plan
to take up to three years to reach full
compliance with its provisions,

Under the provisions of § 84,23, & recip-
fent is required to conform new design
and construction to the American Na-
tional Standards Institute (ANSI) acces-
sibility standards, as such standards are
periodically end officially revised. The-

‘Department is aware that the ANSI

standards are considered insufficient by
many handicapped persons, but believes
that the fact that many states and Fed-
eral agencies have adopted the ANBSI
standards necessitates their adoption in
this regulation. An official revision of the
standards is taking place at the present
time and is expected to incorperate many
of the recommendations of handicapped
persons. who are dissatisfied with the
present standards. .

Paragraph (b) of § B4.23 requires cer-
tain alterations to conform to the ANSI
standards. Jf an alteration is undertaken
to anv portion of a building whose ac-
cessibility could be improved by the man-
ner in which the alteration is carried
out, then the alteration must be made
in that manner. Thus, as minor an al-
teration as the installation of new car-
peting I8 subject to the provisions of this
section, since carpeting is avallable
which enhances the ease of moving a
wheelchair. Similarly, i a doorway or
wall is being altered, the door or other
wall opening must be made wide enough
to accommodate wheelchairs. On the
other hand, if the alteration consists
of painting walls or altering ceilings,
the provisions of this section are not ap-
plicable because neither of these alter-
ations can be done in a way which affects
the accessibility of that portion of the
building.

Subpart D. Subpart D sets forth re-
quirements for nondiscrimination in pre-
school, elementary, secondary, and adult
education programs and activities, in-
cluding secondary vocational education
programs. The provisions of Subpart D
apply to private education programs and
activities as well as to public education
programs and activities, with the excep-
tion of § 84.33, and to Jtate as well as to-
local educational agencies.

Sections 84.33 through 84.36 generally

_ written test, respectively, the handi- were already accessible, reschedule conform to the standards established for
. Q
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the eduratlon of handicapped persons in
Mills v Board of Education of the Dw-
trict of, Columba, 348 F Supp 866
DD C 1972y Penunsylpama Associdlion
for Retarded Chudren v Conrtomwealth
of Pennsylrania 334 F Supyp 1257 (KD
19710, 343 F Supp 279 KD Pa 1972
and lLebanks v Spears, 60 PRI 135
ED La 19731 as well as In the Fduca-
tlon of the Handicapped Act 20 US8C
601 et seq .

Scections 84 34, 84 35 and 84 36 requnre,
in general, that hiandicapped persons,
regaurdless of the nuature or severity of
their handicap, be provided in the most
normal setting feantd  we saatable, ade-
quate. and free an cdycation as s pro-
vided o nonhandicapped percons The
requirements tmposed i these sectlons
are destgned to ensure that no handi-
capped child 1s exc luded from school on
the basts of handicap and. 1f a recipient
demonstrates that placement in a regular
instructional setting 1s not an the best
Interests ol a handicapped student, that
the student is provided with adequate
alternative ediucationat services sutted to
the <tudent's needs without additional
cost Lty the stiudent’s parents or guardian
For example, a reciplent which operates
w pyublic school  must either educite
handicapp.ed children In its regular pro-
gram or provide such children with an
appropriate  alternative education  at
public expense, despite any resulting
adeitional financial burden

The recipient’'s duty under these sec-
tions extends to each qualied handi-
capped person who resides tn the reeipt-
ent’s Jurisdiction The phrase "resides
i’ s intended to encompiss the con-
rents both of Jegal residenee and actual
presence 1 the recipient’s jurisdiction
“Thus. the reciptent is responaible for en-
suring that the requirements of these
sections are met with respect to all stu-
dents to whom 1t provides services, 1in-
cluding those referred from other school
districts, as well as those students whom.
it refers to other pablic or private schools
or Institutions for services The primary
responsibility. however, lies with  the
reciplent tn whoce jurisdiction the handi-
capped person has legal residence

Sertion 84 34 sets forth the fMnancial
obligations of a recipient toward those
handicapped persons for whom 1t has
primary responsibiity If the recipient
does not 1t.elf provide such persons with
the requicite services, it nmi.t assunie the
cost of any alternative placement If,
however, a reciplent offers adequate
services and if alternative placement is

~chosen by a student’s parent or guard-

lan. then the recipient need not assume
the cost of the outside services If the
parent or guardian believes that his or
her child cannot be suitably educated in
the recipient’s program, he or she may,
of course, make use of the procedural
proeess Incorporated in § 84 36ce)

It should be noted that this section
extends the recipientis obligation beyond
the provision of tuition payments If a
student 1s placed in a program which
negosslmtes his or her being away from

home, the payments must also cover
room and board, transport:ation. and
Q
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nonmedlical care Transportation must
alsy be provided, through services or
payments. 1 a nonresidential placement
imposes transportation expenses upon a
child's parents or guardian.

Section 84 35 provides that handi-
capped children shall be educated in the
most normual setting feasible and may not
be removed from the regular educational
environment except when such removal
tn demonstrated by the recipient to be 1n
the best Interests of the handicapped
FEducation in the most normal
setting feasible 1s the education of handi-
capped persons, including those in public
or private institutions or other care fa-
alttles with persons who are not handi-
capped to the maximum extent con-
sbrtent with the best interests of the
handicapped person  To meet the re-
qutrement ol this section, a recipient
inust show that the needs of the indi-
vidual handicapped person in questton
wonld, on balance, be furthered by place-
ment outstde the regular educational
environment

The term “most normal setting feasi-
ble™ 1ontended to encompass the same
concept as the more commmenly used
Clewst restrictive alternative setting @ It
wins chosen in preference to the latter
term because placement alternatives can-
not, tn many instances, be compared on
the basis of relative restrictiveness, f.e,
while institutional education s indeed
more restrictive than noninstitutional in-
struction, placement in specinl education
cLies (s not necessurily more restrictive
than instruction in regular classes

Section 84 36 concerns the provision of
suitable educational services to handl-
capped persons and requires that such
persons' individual educational needs be
meet to the same extent as are those of
nonhandicapped persons, A sultable ed-
ucation could consist of education in reg-
> education in regular classes
with the use of supplimentary services,
cdgcation in special instructional set-
tings. separate education in private or
pubtie residential or nonresidential insti-
tutidns or at home, or any combination
thereof, so long as the placement s con-
sistent with the requirements of § 84 35
and is the one best suited to the individ-
unl educational needs of the handicapped
person in question. In addition, the quall-
ty of the cducational services provided
to handicapped students must be equal
to those provided to nonhandicapped stu-
dents: thus, handicapped students’
teachers must be trained in the instruc-
tion of persons with the handicap in
question and appropriate materials and
equipment must be avalilable, The De-
partment 1s aware that the supply of
adequatelv trained teachers may, at least
at the outset of the imposition of this
requirement, be lnsufficlent to meet the
demand of all recipients. This factor will
be considered in determining the appro-
priateness of the remedy for noncompli-
ance with this section.

Because the failure to provide handi-
capped persons with a suitable educa-
tion is so frequently the result of mis-
classification or misplacement, para-
graph fa' of § 85.36 makes compliance

9
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with its provisions contingent upon ad-
herence to certain procedures designed to
ensure  appropriate classification and
placement These procedures are delin-
eated 1n puragraphs (b) through te) of
§ 8436 and are concerned wlth testing
and other evalyatlon methods and with
procedural due process rights.

. Paragraph «c) of § 84368 establishes
procedures designed to ensure that chil-
dren are ﬁ%‘t misclassified or unneces-
sarily labeled as being handicapped be-
cause of inappropriate selection, admin-
Istration, or interpretation of evaluation
materials This problem has been exten-
sively docwmnented tn Issues tn the Classi-
fleation of Chtldren, a report by the Proj-
ect on Classification of Exceptional Chll-
dren, in which the HEW Interagency
Task Force participated. The provisions
of this paragraph are aimed primarily
ut ubuses tn the placement process which
result from misuse of, or undue or mis-
placed reltunce on, standardized scho-
lastic aptitude tests. SBubparagraph one
requires recipients to provide and ad-
minister evaluation materials in the
brimary language of the student. Sub-
paragraphs two through four are, in gen-
cral, intended to prevent misinterpreta-
tion and slinillar misuse of test scores.
Subparagraph five requires a reciplent to
administer tests to a student with Im-
paired sensory, manual, or speaking skills
in whatever manner Is necessary to avold
distortion of the test results by the im-
palrment.

Subparagraphs six through elght re-
quire a recipient to draw upon a variety
of sources in the evaluation process s6
that the possibility of error in classifica-
tion is minimized. In particular, sub-
paragraph seven requires that all signifi-
cant factors relating, to the learning
process, including adaptive behavior, be
considered (Adaptive behavior is the ef-
fectiveness with whieh the individual
meets the standards of personal inde-
pendence and soclal responsibility ex-
pected of her or his age and cultural
group ! In addition, subparagraph eight
reduires that a studeht not be placed out-
side the regular instructional setting if
the information derived either from test-
ing or from other sources results in a
showing that the student does not need
to be so placed.

Paragraph te' of § 84 36 incorporates
from the Education of the Handicapped
Act, 20 U.S.C. 1415, as amended by Pub.
L. 94-142, certain due process procedures
which a recipient must afford to parents
or guardians before taking any action re-
garding the educational placement, de-
nial of placement, or transfer of place-
ment of a person who, because of handi-
cap, needs or is belleved to need special
instruction or related services The safe-
guards thereby incorporated inelude the
rigiits to prior notice, to examine rele-
vant records and to obtain an independ-
ent evaluation of the person, to present
complaints, and to obtain an impartial
due process hearing. A recipient must
also establish procedures for the protec-
tion of handicapped students who are
wards of the state or whose parents or
guardian are unknown or unavailable.

2
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Bection 84.37 requires a reclpient to
provide nonacademic and extracurricu-
Iar services and activities in such man-
ner as is necessary to afford handicapped
students an equal opportunity for com-
parable participation in such services and
activities. Because these services and ac-
tivities are part of a recipient's educa-
tion program, they must, in accordance
with the provisions of § 84.36, be pro-
vided in the most normal setting feasible.
Paragraph (c)(2) does permit separa-
tion or differentiation with respect to the
provisjon of physical education and ath-
letics agtivities, but any such action must
be necessitated by considerations of
health and safety or by the interests of
the students. It is expected that little
separation or differentiation will be nec-
essary since most handicapped students
are able to participate in one or more
regular physical education and athletics

a ties. For example, a student in a

wheelClittr=can participate in regular

archery courses, is-ean p deaf student in
Sehail

wreatling. S
Similar participation by handicapped
students in the other services and activi-’
ties enumerated in § 84.39 will, in most
cases, be feasible. Where, however, a
student’s handicap is such that partici-
pation in regularly offered activities and
services is not possible, the recipient must
provide comparable activities and serv-
ices in which the student can participate.
For that reason, a recipient is allowed
one vear from the effective date of the
final regulation to comply with the re-
quirements of the section. Comment s

-thatitutions to comply with,
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tions. This provision prescribes over-.
all success In the education program
in question as the relevant criterton
against which to validate any ques-
tionable selection device. Buccess In
this context is to be measured in
terms of
record in the program in question and
not just against first year grades. The
declsion to require that a test be vali-
dated as a predictor of success through-
out the entire period of study in the
program, rather than as a predictor
of success in the first year of study, was
based upon the fact that many handi-
capped persons, as 4 result of the dis-
criminatory practices of recipients which
operate elementary and secondary edu-
cation programs, are not as thoroughly
prepared for college as are non-handi-
capped persons and therefore may take
longer to demonstrate thelr capabilities
in regard to college work. Because admis-
glons tests are commonly validated
agalnst first year grades, this require-
ment may be difficult for educational
and the
Department therefore seeks comment on
this provision.

Section 84.42(h) also requires a recip-
fent to assure itself that admissions tests
are selected and administered to appli-
cants with impalired sensory, manual or
speaking skills in such manner as is nec-
essary to avold unfaftr distortion of test
results. Methods have been developed
for testing the abilities and achievement
of persons who lack the ability to take
written tests or even to make the marks

solicited as to the advisability of includ-~—required for mechanically scored cbjec-

tng this one year pertod in the final reg-
ulation.

Comment 18 also solicited on the ques-
tion of whether to include in the final
regulation a provision allowing recipients
until. September 1, 1978 to reach full
compliance with the requirements con-
cerning free and suitable education for
all handicapped children. Such a provi-
sfon has been considered for the sake
of consistency with the Education of All
Handicapped Children Act, Pub. L. 94-
142, but has been rejected because of
the difference in statutory authority
(section 504 itself contains no authortty
for delaying enforcement, whereas Pub.
L. 94-142 does) and because of the fun-
damental nature of the rights involved.

Subpart E. Bubpart E generally follows
the Department’s title IX regulation and
prescribes requirements for nondiscrim-
ination in recruitment and admission of
students to p econdary education pro-
grams and f{activities. including voca-
tional education programs and activities,
as well as fom the nondiscriminatory
treatment of students in such programs
and activities. In addition to a general
prohibition of discrimination on the basis
of handicap in § 84.42(a), the regulation
delineates, In § 84.42(b), specific pro-
hibitions relating to the establishment
or use of quotas, the use of tests or selec-
tion criterta. and preadmission inquiry.

The standard established in § 84.42
(h) (2) for admissions tests and other
similar criteria parallels that used in the
employment provisions of the regula-

tive tests; in addition, methods for test-
ing persons with visual or hearing im-
pairments are available. A recipient, un-

der this paragraph, must assure {tself .

that such methods are used with respect
to the selection and administration of
any admissions tests of which it makes
use. .

Section 84 43 is the same as the cor-
responding section in the title 1X regula-
tion and contains general provistons pro-
hibiting the discriminatory treatment of
qualified handicapped students. Para-
graph ¢b) of this section requires a re-
cipient to develop and implement a pro-
cedure to ensure that the operator or
sponsor of an education program or ac-
tivity not operated wholly.by the recipi-
ent, but in which the reciptent requires
the participation of its students or em-
ployees, takes no actinvn which the regu-
lation would prohibit the recipient from
taking. This requirement would apply,
for example, to a college's responsi-
bility to ensure that discrimination on
the basis of handicap does not occur in
connection with the teaching asslgn-
ments of student teachers in schools not
operated by the college. If the reciptent
finds that such discrimination is taking
place and is unable to secure its prompt
correction, it is required to terminate its
connection with the operating or spon-
soring entity.

Paragraph (¢) of this section prohibits
a recipient from excluding qualified
handicapped students from any course,
course of study, or other part of its

10

(

students’ entire scholasti¢
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education program or activity., This
paragraph is designed to eliminate the
practice of excluding qualified handi-
caped persons from specific courses and
from areas of concentration because of
factors such as ambulatery difficulties
of the student or the assumption that no
jobs would be avallable in the area in
question for a person with that handicap.

Section 84.44 requires the recipient to
make certain adjustments to academic
practices which discriminate or-have the
effect of discriminating on the basis of
handicap. Paragraph (a) prohibits the
tmposition upon handicapped students
of academic requirements which have
such discriminatory effect. For example,
the failure to permit an otherwise quali-
filed handicapped student who is deaf to
substitute an art appreciation course for
a music appreciation courge wduld be
considered a discriminatory practice un-.
less such an action could be demon-
strated by the recipient to violate inter-
ests which are essential to the recipient’s
program.

Paragraph (d) provides that a recipi-
ent must take steps to ensure that noe
handicapped student is subjected to dis-~
crimination under the recipient's post-
secondary education program or activity
because of the absence of necessary aux-
iliary educational aids for students with
impaired sensory, manual, or speaking
skills. Buch aids might include bralille
texts, readers, equipment adopted for use
by students with manual impairments,
equipment for making orally delivered
materials available to students with
hearing impairments, and other similar
devices and services. The intent of this
section is that alds such as ‘those de-
scribed be made available in libraries ar
other source centers operated by the
recipient rather than that every class-
room or laboratory be fully equipped
with aids. Moreover, a recipient would
not be required to furnish individually
prescribed aids and devices for general
use, such as wheelchairs, hearing aids,
eyeglassé®, and orthopedic devices. It
should be noted that !In most cases this
provision will not imposé any additional
burden on a recipient because auxiliary
alds are ysually provided to handicapped
students by vocational rehabilitation
agencies.

Paragraph (a) of § 84.47 prohibits dis-
crimination against qualified handi-
capped persons in the provision of finan-
cial assistance to students. It provides
that reciplents may not provide less
assistance to or limit the elfyibility of
qualified handicapped persons for such
assistance, whether the assistance Is
provided directly by the recipient or by
another entity through the recipient's
sponsorship. If, however, the recipient
administers wills, trusts, or similar legal
tnstruments thal require awards to be
made in a discriminatory manner, such’
awards are permissible only {f the over-
all effect of the recipient’s provision of
financial assistance is not discriminatory
on the basis of handicap.

The awarding of athletic scholarships
{s not prohibited by these provistons.
Moreover, it will not be considered dis-
criminatory to denry, on the basls eof
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handicap, an athletic scholarship to a
handicapped persqn if the handicap
renders the person unqualified for the
award. For example, a student who has
cerebral palsy and is in a wheelchalr
could be denied a varsity football schol-
arship on the basis of handicap, but a
dea! person.could not, solely on the basis
of handicap, be denied a scholarship for
the school's diving team The deaf person
could, however, be dénied-the scholarship
on the basis of comparative diving
ability. N .

Paragraph (a) of § 84.48 establishes
the same standards concerning nondis-
crimination in the provision .of physical
education courses and athletic programs
as does § 84.37(c)» of Bubpart D, dis-
cussed above, and will be interpreted in
a similar fashion s

Subpart F. Bubpart F applies to health,
welfare. and social service programs and
to reciptents which operate such pro--
grams ‘1ne Departmental regulation im-
plementing title VI of the Civil Rights
Act of 1964, which applies to the same
recipients as does section 504. does not
contain special provisions {n this area.
However, the Becretary believes that the

.particular -characteristics inherent in
discrimination on the basis of handicap:
warrant their inclusion here.

Under §§8452 and 8453, recipients
operating health, welfare, and social
service programs are expressly prohib-
ited from de~ving these services to quali--
fled handicapped persons. As noted in
the abave discussions concerning the
provisions of Subpart.g A and C, provid-
ers of services whose sole Federal con-
nection {s through the Medicaid proegram
will not be treated as recipients under
this regulation but their nondiscrimina-
tion will be ensured, pursuant to § 84.4
(b)Y (3), by the State Medicald agencies
Other health providers receiving Federal
assistance through provisions such as
Medicare and Hill-Burton, however, will
continue to be treated as recipients.

The Becretary realizes that {t may be
impossible for every private practitioner
under Medicaid to make his or her serv-
ices totally accessible to handicapped pa-
tlents, just as it may be for some school
districts to make every classroom or ev-
ery building accessible. Thus, for exam-
ple, as provided in Subpart C, for the
Btate agency to be in compliance, a sin-
gle doctor whose only Federal connection
is under Medicaid might simply be re-
quired to make house calls or make ar-
rangements for referrals, rather than to
make architectural modifications to en-
sure his or her accessibility. The basic
intention of the statute and the regula-
tion, however, remains that no handi-
capped person should be denied the ben-
efits of federally assisted programs. in-
cluding health services reimbursed under
Medicaid Therefore, the State Medicaid
agency must ensure that these services,
when viewed in their entirety, are readily
accesslble.‘

In terms of "program’ size and ad-
ministrative structure, there is no equfv-
alent to the local school district in the
health services delivery system. The
Medicald program is administered

FEDERAL
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through geographic areas much larger

than the customary school district pro-

gram area, and the phrase '‘readily ac-
cessible” implies clear limits on the dis-
tance a handicapped person should be
required to travel in order to find a phys-
ically accessible service. In terms of dis-
tance traveled, the concept of “catch-
ment area,” as used in the National
Health Planning and Resources Act of
1974, Pub. L. 93-641, may be the most
reasonable approach to a ‘‘program’
area -within which comparable services
could be made readily accessible to
handicapped persons. If so, one method
of compliance for local physicians and
the State Medicald program administra-
tors would be to ensure that handicapped

persons have ready access, within the-

health service area, to a range of Medi-
caid reimbursed services comparable to
that available for the{ nonhandicapped

For example, {f there were three neu-
rologists agcepting Medicaid patients
within the health service area, the State
Medicald agency must ensure ‘that at
least one of them is readily accessible to

. handicapped patients. Therefore, the re-

sponsibility for any Medicaid provider
whose office 18 not accessible would be
to refer handicapped patients to an ac-
cessible physiclan offering comparable
services within the area. Alternatively,
the provider could arrange to make his
or her services accessible to handicapped
patiénts by scheduling a few hours each
week in an accessible setting, such as a
local clinic or hospital, or by calling at

-the home of such patients. Although

these alternative methods of ..eeting the
nondiscriminatlon obligation are recog-
nized, the responsibility for nondiscrim-
ination rests first with the State Medic-

ald agency but also with each mdivid-,

ual practitioner who accepts Medicaid re-

" imbursement.

The Becretary seeks comments espe-
clally upon the enforcement approach
proposed above with respect to provid-
ers whicl. receive Federdl assistance
solely under Medicaid. Additionally, it
has been proposed that the Health Serv-

ice Agency which receives Federal funds®

for comprehensive health planning for
each health service area be required to
include in its snnual plan a description
of the specific arrangements which en-
sure compliance with this regulation
within its health service area.

Under § 8454, a recipient which op-
erates or supervises a.residential or day
care program or activity for persons who
are Institutionalized becatise of handicap
must ensure that any such persons who
are qualified for educational services are
provided with a suitable education in ac-
cordance with the requirements of SBub-
part D The proposed regulation does not,
however, contain any provisions concern=
ing adequate and appropriate psychi-
atric care or safe and humane living con-
ditions for persons institutionalized be-
cause of handicap. The Secretary is of
the opinion that to promulgate rules on
this subject would exceed his authority
under the nondiscrimination provisions
of section 504.

,
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It is hereby certified that the economic
and inflatlionary impacts of this pro-
posed regulation have been carefully
evaluated In accordance with OMB Cir-
cular A-1017.

PART 84-—NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN FEDERALLY AS-
SISTED PROGRAMS

Subpart A—Ganaral Provisions

8ec

84 ] Purpose.

84 2 Application

843 Definitions .

844 Diacrimination prohibited R

845 Remedial action, amrmative dction,
and self-evaluation

846 Assurances required

847 Duration of obligation and covenants

,84.8  Designation of responslble employee
and adoption of grievance pro-
cedures.

849 Dissem!ination of policy

© 8410 Effect of State or local law or other
requirements and eﬂgct of employ-
ment opportunities . ~
Subpart B—Emp oymant Practicas

8411 Discrimination prohibited.

8412 Reasonable accommodation

84 13 Employment criteria ¢

84.14 Preemployment inqulries

8415 Compensation.

84.16 Tringe benefits

84 17-84.20 [Reserved)

Subpart C—Program Accassibility
84 21 Discrimination prohtbited

84.22 Existing facilitles
84.23 New construction
84.24-84.30 |Reserved|

Subpart D—Praschool, Elemantary and
Secondary Education
Application of this subpart
Preschool and adult education pro-
Brams

Locatlon and notification.
Free education.
Most normai setting feasible
Buitable educatlon.

84.37 Nonacademic services.

84.38 Comparable services.

84.30-84 40 [Reaerved] .

Subpart E—Highar Education

Application of this subpart

Admissions and recruttment

Treatment of students, general

Acddemic adjustments.

Housing

Health and insurance

Flnancial and employment assistance
to students.

84.48 Other prohibited discrimination

84.49-84.50 [Reserved)

Subpart F—Health, Walfars, énd Social Sarvicas

84.51 Application of this subpart

84.562 Health services.

84.53 .Welfare and other social services

84.564 Education of |institutionalized per-
sons,

84.56-84.60 |[Reserved]

84 .31
84.32

84 33
84 34
84.36
84.36

84 .41
84 42
84.43
84 44
84.85
84 46
84 .47

AUTHORITY: Rac. 504, Rehabilitation Act of

1973,. Pub. L. 83-112, B7 Stat. 394 (29 U SC.
794) . sec. 111(a), Rehabllitation Act Amend-
ments of 1974, Pub. L. 93-516, 88 Stat 1819
(29 Us.C. 708).

Subpart A—General Provisions
§ 84.1  Purpose.

' The purpose of this part is to effec-
tuate section 504 of the Rehabilitation
Act of 1973, which is deslgned to elim-
inate discrimination on the basis of
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handicap in any program or activity re-
ceiving Federal financial assistance.

§81.2

This part applies to each recipient of
Federa] inancial assistance from the De-
partment of Health, Education. and
Welfare and to eath programn or activity
dssistance

§81.3

As used 1n this part. the term.

rar “The Act” means the Rehabilita-
sion Act of 1973, Pub L 93-112, as
amended by the Rehabtlitation Act
Amendmerts of 1974, Pub L 93-518.

th) "Section- 504" means section.504
of the Act N

'('»',"Depx&nment" means the Depaxt-
ment of Health. Education, and Welfare.

tdr "Secretary’ means the Secretary
of the Department of Health, Education,
anid Wellare .

‘v "Director” means-the Director of
the OfMee for Civil Rights of the Depart-
ment ' . .

if» "Reciplent” means any State or
political subdivision thereof. any instru-
mentality of a State or political subdi-
vision thereof, any public or private
agency, institution, organization, or
other entity. or any bverson to which
Federal financial assistance i3 extended
difectly or through another reciplent,
including any successor, assignee or
Ctransferee of a recipient, but excluding
the ultimate beneficlary of the ass|st-
ance For the purpose of this part, ‘the
term does not include providers of health
services whose sole source of Federal fi-
nancial assistance {s that provided under
title XI1X of the Soclal Security Act, 42
USC 1901 et seq. (Medicaid' and
agencles used by the State to make pay-
ments to such providers under that title.

tg» "Applicant for assistance” means
one who submits an application. request,
or plan required to be approved bv a De-
partment official or by a recipient as 9/
condition to becoming a reciplent

(thy “Federal fnancial ass'stance”
means any grant. loan. contract or any
other arrangement. except contracts of
insurance or guaranty. by which“the De-
parfment providos or otherwisc makes
avatlable assistanck in the form of:

1" FPunds. ~

(2% Services of F‘od&a] personnel; or

t3) Propertv tboth real and personal’
or any interest therein or use thereof,
inctuding-

11 Transfers or legses of such prop-
erty for less than fair market value or for
reduced conslderation; and

(i{» Proceeds from a subsequent trans-
fer or lease of such property if the Fed-
era) share of its fair market value is not
retiirned to the Federal government.

fr "Facility” meand all or any por-
tion of buildings, structures, equipment.
roads. walks. parking lots, or other real
or personal property or interests therein.
‘i "Handicapped person.” (1) "Handi-
capped per<on’” means any person who
({v has a physical or mental impair-
ment which substantially llmits one or

Application. -

4. .
Definitions,
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' regurded as having such an impairment.

(2) As used in paragraph (1) of
this section, the term:

‘(1) “Physical or mental impairment”
means (A) any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more
of the following body systems: neuro-
logical; musculoskeletal, special sense
organs;, respiratory, Including speech
organs; cardiovascular; reproductive,
digestive; gehito-urinary; hemic and
lymphatic; skin; and endocrine; (B)
any mental or psychological disorder,
such as mental retardation, organic brain
syndrome. 'emotiondl or mertal {llness,
and specific learning disabilities; and
(C» any medically recognizable disorder
or condition that has not been definitely
characterized as physical, rather than
mental. or as mental, rather than phys-
ical, gr that is characterized as both
physi¢al and mental. -

tify “Major life activities” means
functions guch as caring for one's self,
performin manual tasks. walking,
communicating, seeing, breathing, learn-
ing. and working. .

(iil» "Record” means any documenta-
tion of a history of a mental or physical
impairment which substantially limits
one or more. major life activities. whether
or not that documentation is accurate or
uppropriate. -

«3» As used in paragraph (jy(l) of
this section, the phrase "is regarded as
having an impairment”’ means (i) has a
physical or mental impairment which
does not substantially limit major life
activities but which is treated by a re-
cipient tor other person or entity acting
for or in cooperation with the reciptent)
as constituting such a Iimitation, D
has a physical or mental impairment
which substantially limits major life ac-
tivities only as a result of the attitudes
of others toward such impairment, or
(ii1) has none of the impairments de-

fined in paragraph (}142) (b of this sec-~

tion.-but is treated by a reciplent (or
other person or' entity acting for or in
cooperation with the reciptent) as hav-
ing such an i{rnpairment.

(k) "Qualified handicapped person”
means:

(1) With respect to employment, a
handicapped person who can perform
the essential functions of the job in
question’,

(20 With respect to postsecondary and
vocational education services, a handi-
capped person who meets the academic
or technical standards requisite to ad-
mission or participation in the recipi-
ent's education program or activity;

(3) With respect to preschool, elemen-
tary. secondary, or adult educational
services, a handicapped person (1) of any
age during which nonhandicapped per-
sons are eligible for such services and
({{) to whom a State is required to pro-
vide & free appropriate public education
under section® 612 of the Education of
the Handicapped Act. 20 US.C. 1412, as
amended by section 5(a) of Pub. L 94-
142; and
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eligibility requirements for the receipnt of
such services.

(1) “Handicap' means any condition
or characteristic whish renders a persén
a handicapped person as defined in para-
graph (1) of this section. . -

(m) “Student” means a person who
has gained admission to an education
program or activity. -

§ 81.4

(a) General- No qualified-, handicap-
ped person shall, on the basis of handi-
cap. be excluded from pnrt}ctp_atlon in,
be dented the benefits of, or otherwise be
subjected to discrimination undér any
program or activity which recelves- or,
benefits from Federal financial assist-
ance, except as provided in 3} 84.22 and.
84 37 .

«br Discrimindtory actiong prohibited.

‘1) A recipient, In providing- any aid,
benefit. or service, may not, directly or
through contractual or other arrange-
ments, on the basis of handicap:
. (1) Deny a qualified handicapped per-
son the opportunity to participate in or
benefit from the aid, benefit.'or service
ar &flord him or her an opportunity. to do
so which is not comparable to that af-
forded others: .

i) Provide a qualified handicapped
person with an aid, benefit, or service
which is not comparable to that provided
to others. N L

(iil) Ald or perpetuate discrimination
against a qualified handicapped person
by providing assistance to any agency,
organization. or person which discrimi-
nates on the basis of handicap in provid-
ing any aid. benefit, or service to bene-
ficiarlies of the recipient’'s program, or

(iv) Otherwise limit a qualified handi-
capped person in the enjoyment of any
right, privilege, advantage, or opportu-
nity enjoyed by others receiving an alid,
benefit, or service.

21 A recipient shall provide: aid,
benefits, and services to handicapped
persons in a manner different from
that in which they are provided to others
when such action s necessary to.provide
qualified handicapped persons with aid,
benefits, or services which are compa-
rable to fhose provided to qthers. For
purposes of this part, alds, benefits, and
services, to be comparable, are not, re-
quired to produce the identical result or
level of achievement for handicapped *
and nonhandicapped persons, but must
afford handicapped persons equal ‘ op-
portunity to obtain the same result or to
reach the same level &f achievement,
taking into account the nature of a par-
ticular person's handicap.

(1) In determining the types of aid,
benefits, services, ot-facilities which wil]
be provided, the class of persons to whom
or the situation in which aid, benefits,
services, or facilities will be provided, or
the class of persons to be afforded an op-
po‘r'tumty to participate in any program
or activity, a recipient may not, directly
or through contractual or other arrange-
ments. .utilize criteria or methods of ad-
ministration (1) which have the effect of

Discrimination prohibited.

more major life activities. (ii) has a 14} With respect to other services, a subjecting qualmed handicapped DErSOQS
record of such an impairment. or thi' Is handicapped person who meets the to discrimination on the basis of handi-
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cap, (i) which haye the purpose or ef-
fect of defeating or substantlally im-
pairing accomplishment of the objectives
of the reciptent’s program with respect to
handicapped persons, or (iil) which per-
petuate the discrimination of -another
reciptent if both recipients are subject
to common administrative control or are
agencies of thesame State.

(4) In determining the site or location
of a facility, an applicant for assistance
or a reciplent may not make selections
(1) which have the effect of excluding
handicapped persons from, denying them
the benefits of, or otherwise subjecting
them to discrimination under any pro-
gram or activity which receives or bene-
fits from Federal financial assistance or
(i) which have the purpose or effect of
defeating or substantially impairing the
accomplishment of the objectives of the
program or activity with respect,to hand-
fcapped persons. i

(5) As used in this section, the aid,

benefit, or service provided under a pro-*

gram or activity receiving or benefiting
from Federal financial assistance shall
Include any aid, beneflt, or service pro-
vided in or through a facility which has
been constructed, expanded, altered, or
acquired, in whole or in part, with Fed-
eral financial assistance. :

(¢c) Programs limited by Federal law.
The exclusion of nonhandicapped per-
sons from the benefits of a program lim-
ited by Federal law to handicapped per-
sons or the exclusion of a specific class
of handicapped persons from a program
liniited by Federal law to a different class
of handicapped persons is not prohibited
by this part.

§84.5 Remrdial action, affir
tion, and self-evaluation. -

- {a) Remedial action. (1) If't.hfé’-Dﬁ')ec*
,mé;ﬁlnds that a reciptent has discrimi-
natéd against persons on the basis of
handicap in violation on this part, the
reciplent shall take siich remedial action,
consistent with judicial standards, as the
Director finds adequate to overcome the
effects of the discrimination.

(2) Where d reciptent is found to have
discriminated against persons on the
basis of handicap in violation of this part
and where another reciptept exercises
control over the recipient which has so
discriminated, the Director, where ap-
propriate, may require either or both re-
cipients to take remedial action.

(3) The Director may) where neces-
sary to overcome the effects of discrimi-~
nation, require a reciptent to take re-
medial action with respect to handi-
capped persons who are no longer par-
* ticipants in the recipient’s program but

who were participants in the program
when such discrimination occurred.
. (D) Afirmative qction. In the absence

Hve ac-

of a finding of discrimination in viela--

tion of this part, a reciptent may take
steps, in addition to any action which is
required by this part, to overcome the
effects of conditions. which resulted in
limited .participation in the reciplent.s
program or activity by qualified handi-
capped persons.
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(¢) Self-evaluation. (1) A recipient
shall, within one year of. the effective
date of this part: ’

(1) Evaluate its current policies and
practices and the effects thereof, In
terms of the requirements of this part;

(i) Modify any of these policies and
practices which do not or may not meet
the requirements of this part; and

(1) Take appropriate remredial steps
to ellminate the eflects of any discrimi-
nation which resulted or may have re-
sulted from adherence to these policies
and practices.

(2) For at least three years following
completion of the evaluation required
under paragraph ic) (1) of this section,

recipients shall maintain en file and shall |

provide to the Director upon request a

description of any modifications made

pursuant to paragraph (¢) (1) (i) of this
section and of any remedial steps taken
pursuant to paragraph (c¢) (1) (iii) of this
section,

§ 84.6 Assurances reguired.

An applicant for Federal financial as-
sistance for a program or activity to
which this part applies shall submit an

“assurance, on a form specified by the

Director, that the program will be oper-
ated in compliance with this part. An ap-
plicant may incorporate these assurances
by reference in subsequent applications
to the Department.

§ 84.7 Duration of obligation and cove-
nants,

(a) Duration of obligation. (1) In the

case of Federal financial assistance ex-

-tended to provide real property or struc-

tures thereon, the assurance shall obli-
gatgthe recipient or, in the case of a sub-
sequent transfer, the transferee, for the
period during which the real property or
structures are used for the purpose for
which Federal financial assistance is ex-
tended or for arother purpose involving
the provision of similar services or bene-
fits. :

(2) In the case of‘Federal financial as~
sistance extended to provide personal
property, the assurance shall obligate the
recipient for the period during which it
retains ownership or possession of the
property. ,

(3) In all other cases the assurance
shall obligate the recipient for the period
during which Federal financial assistance
{8 extended. ’

(b) Covenants. (1) Where Federal fi-
nancial assistance is provided in the form
of real property or interest therein from
the Federal Government, the instrument
effecting or recording this transfer shall
contain a covenant running with the
land to assure nondiscrimination for the
peripd during which the real property is
used for a purpose for which the Federal
financial assistance is extended or for
another purpose involving the provisipn
of similar services-or benefits.

(2)" Where no transfer of property is
invelved but property is purchased or im-
proved with Federal financial assistance,
the reciptent shall agree to incude the
covenant described in paragraph (b) (2)
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of this section in the instrument etfect-
ing or recording any subsequent transfer
of the property.

(3) Where Federal financial assistance
Is provided In the form of real property
or interest therein from the Federal Gov-
ernment, the covenant shall also include
a conhdition coupled with a right to be
reserved by the Department to revert
title to the property in the event of a
breach of the covenant. If a transferee
of real property proposes to mortgage or
otherwise encumber the real property as
security for financial construction of new,
or improvement of existing, facilities on
the property for the purposes for which
the property was transferred, the Direc-
tor may, upon request of the transferee
and if necessary to accomplish such fi-
nancing and upon such conditions as he
or she deems appropriate, agree to for-
bear the exercise of such right to revert
title for so long as the lien of such mort-
gage or other encumbrance remains
effective. '

§ 84.8 Designation of responsible em-
ployee and adoption of grievanee pro-
cedures.

(a) Designation of responsible em-
ployee. A recipient shall designate at
least one person to coordinate its efforts
te comply with and carry out its re-
sponsibilities under this part.

(b) Adoption of grievance procedures.
A recipient shall adopt and publish griev-
ance procedures providing for prompt
and equitable resolution of complaints
alleging any action prohibited by this
part.

§ 84.9 Dissemination of policy.

(d4) Notification of policy. (1) A recip-
ient shall implement specific and contin- .
wing steps to netify all participants, ben-
eflctaries, applicants, employees, other
interested persons, and all unions or pro-
fessional organizations holding collective
bargaining or professional agreements
with the recipient that it does not dis-
criminate on the basis of handicap in
the progranis which it operatés and that
it is required by section 504 and this part
not to discriminate in such’manner. The
notification shall contain such informa-
tion and be made in such manner as is
necessary to apprise Interested persons of
the protections .against discrimination
assured them by section 504 and this
part. It shall, where appropriate, state
that the requirement not to discriminate
in programs extends to admission or ac~
cess thereto and to treatment and em-
ployment therein and sh4ll also state that
inquiries concerning the application of
section 504 and this part to the recipient
may be referred to a person designated
by the recipient or by the Director.

(2) A reciplent shall make the initial
notification required by parsgraph (a)
(1) of this section within 90 days of the
effective date of this part. Notiflcation
shall include publication in local news-
papers and in newspapers and magazines
operated by or on behalf of the recipient.

(b) Publications. (1) A recipierit shall
include a statement of the policy de-

REGISTER, VOL. 41, NO. 96—MONDAY, MAY 17, 3976



scribed in paragraph (a) of this section
in a prominent place in those publica-
tions containing general information
which it makes available to a participant,
beneficiaty, applicant, employee, or other
interested person.

(2) A recipient may not use or dis-
tribute a publication of the type de-
scribed in paragraph (h) (1) of this sec-
tion which indicates, by text or fllustra-
tion, that the recipient treats partici-
pants, neficiaries, applicants, or em-
ployees in a manner prohibited by section
504 and this part.

§ 84.10 Effect of State or local law or
other requirements and effeet of em-
ployment opportunities.

(a) The obligation to comply with this
part is not obviated or alleviated by the
existence of any State or local law or

other requirement which, on the basis of .

handicap, imposes prohibitions or limits
upon the eligibility of dualified handi-
capped perspns to receive services or to
practice any occupetion or profession.
(b) The obligation to comply with
this part is not cbviated or alleviated be-
cause employment opportunities in any
occupation or profession arg or may be
qore lirhited for handicapped persons
an {for nonhandicapped persons.

Subpart B—Employment Practices
§ 84.11

(a) 'Generul. (1) No qualified handi-
capped person shall, on the basls of
handicap, be subjected to discrimina-
tion in employment, or in the recruit-
ment,. consideration or selection thiere-
for, under any programs or activity to
which this part applies.

(2) A recipient shall make all deci-
stons concerning employment under any
program or activty to which this part
applies in a manner which ensures that
diserimination on the basis of handicap
does not occur and may not segregate or
classify applicants or emploves In any
way which could adversely affect an ap-
plicant’s or employee's opportunities or
status because of handicap.

(3) A recipient may mnot participate
in a contractual or other relationship
which has the effgct of subjecting quali-
fled handicapped applicants or employees
to discriminatioa prohibited by this sub-
_ part. The relationship referred to in this
subparagraph include relationships with
employment and referral agencies, with
labor unions, with organizations previd-
ing or administering fringe benefits to
employees of the recipient, and with or-
ganizations providing training and ap-
prenticeship programs.

(b) Specific activities. The provisions
of this subpart apply to:

(1) Recruitment, advertising, and the
processing of applications fer employ-
ment; :

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer, lay-
off, termination, right of return frem
layoff, and rehiring;

(3) Rates of pay or any other form of
compensation and changes in compen-
sation;

Discrimination prohibited.

ERIC

FEOERAL

Aruitoxt provided by Eic:

PROQPOSED RULES

(4) Job "asdignments, Jjob classifica-
tions, organizational structure, poesition
descriptions, lines of progression, and
seniority lists; ’

(5) Departure and return from leaves
of absence, sick leave, or'any other leave;

(6) Fringk benefits available by virtue
of empioyment, whether or not agmin-
istered by the ozzc}ﬁaiem;

(7) Selectiof and financial suppert for
training, including apprenticeship, pro-
fessional meetings, -conferences, and

other related activities, and selection for,

leaves of absence to pursue training;

(8) Employer sponsored activities, in-
cluding social or recreational programs;
and

(9) Any other term,
privilege of employment.

(¢) A reciptent shall comply with this
subpart regardless of the terms of any
collective bargaining agreement to which
it is a party. . ’ '

§ 84.12 Renigrhi‘ble accommodation.

(a) A recipient shall make reasonable
accommodation to the known physical or
mental limitations of a handicapped ap-
plicant or employee unless the recipient
can demonstrate that the accommoda-
tion would impose an undue hardship on
the operation of its program.

(b) Reasonable accommeodation in-
cludes (l)aﬂnm‘ng.ra‘cm‘ues used by em-

1

condition, or

ployees readily accessible to and usable
by handicdpped persons and (2) job re-
structuring, part-time or modified work
schedules, acquisition or medification of
equipment or devices, and other similar
actions, .

(¢) In determining pursuant to para-
graph (a) of this section whether an ac-
commodation would impose an undue
hardship on the operation ¢f a recipient’s
program, factors to be considered
include: . -

(1) The overall size of the recipient’s
program with respéct to number of em-
ployees, number and type of facilities,
.and size of budget; .

(2) The type of the recipient’s opera-
tion, including the composition and
structure of the recipient's workforce;
and -

(3) The nature and cost of the accom-
modation needed. .

(d) A recipient may not deny any em-
ployment opportunity to a qualified han-
dicapped employee or applicant or de-
termine a handicapped employee or ap-
plicant to be unqualified if the basis for
the denial or determination is the ne-
cessity for reasonable accommodation to
the physical or mental limitations of the
employee or applicant as required in this
section.

§ 84.13° Employment eriteria.

(a) A recipient may not make use of
any test or criterfon which has a dispro-
portionate, adverse effect on the employ-
ment opportunities of handicapped per-
sons or any class of handicapped persons
unless (1) the test or criterton, as used
by the recipient, has been validated as a
predictor of performance for the position

in question and (2) alternative tests or

criterta for such purpese which have a

14
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less disproportionate, adverse effecy are
shown to be unavailable. .

(b) A recipient shall select and admin-
ister tests concerning employment in
“'such manner’ as is necessary to ensure
that, when administered to an applicant
or employee who has a handicap which
impairs sensory, manual, or speaking
skills, the test results accurately reflect
the applicant’s or employee’s job sikills,
aptitude, or whatever other factor the
test purports to measure, rathef than re-
flecting the applicant’s or employee’s
impaired sensory, manual, or speaking
skills (except where such skills are the
factors which the test purports to
measure) ,

§ 84.14 Precwmpl yment inquiries.

(a) A recipient iqay not make preem-
ployment inquiry ol an applicant as to
whether the applicant i a handicapped
person or as to the nature or severity of a
handicap in a manner which results in

. discrimination prohibited by this sub-
part.

(b) Preemployment inquiries shall be
linited to those necessary to determine
whether the person has a handicap which
would constitute a hazard to that per-
son or to other employees or which would
require accommodation under section
84.12.

(c) Preemployment inquirfes shall be
accompanied by a statement that the
recipient is subject to this subpart and
assuring that information obtained from
the inquiries will not be used in a manner
which would result in discrimination
prohibited by this subpart.

(d) Information obtained in accord-
ance with this section as to the medical
condition or history of the applicant shall
be collected only through use of separate
forms which shall be accorded con-
fidentiality as medical records. Buper-
.visors may, however, be given informa-
tion .and instructions necessary to the
person’s health and safety and may be
informed of work restrictions and neces-
sary accommoda tions. -

. §84.15 Compensation.

* A recipient may not adopt or apply
any policy or practice which, on the basis
of handicap, result in the payment of
wages or other compensation to handi-
capped employees at a rate Jess than that
paid to nonhandicapped employees for
similar work on jobs whose performance
requires similar skill and responsibility.

§ 84.16 Fringe benefits.

(a) In making fringe beneflts available
to employees, a recipient may not:

(1) Administer, operate, offer, or par-
ticipate in a fringe benefit plan which
does not provide for equal benefits to
handicapped and nonhandicapped per-
sons and equal contributions to the plan
by handicapped and nonhandicapped
persons unless any difference in benefits
or contributions I8 justified by verifiable
actuarial Agures and an actual, substan-
tial increase in cost to the recipient; or

(2) Otherwise discriminate on the
basis of handicap.

REGISTER, VOL. 41, NO. 96——MONDAY, MAY 17, 1976




. S(;

1

-

ERIC

20308

& .

B

(b) Fringe benefits include any medt-
cal, hospital, disability. accident, life in-
surgnce, or retirement benefit, service,
. or plan, any proflt sharing or

mentibenefit or service. .

No qyalified handicapped person shall,
because\a reciplent's facilities are inac-
cessible to or unusable by handicapped
persons, be denied the benefit of, be ex-
cluded from partictpation in, or other-
wise be subjected to discrimination under
any progger, r activity to which this
part appNes. '

“§81.22 . FExisting facilitica.

(a) Program accessibility A recipient
shall, through the elimination of physi-
cal obstacles or through other methods,
operate each' program or activity to
which this pakt applies so that the pro-
gram or activily, when viewed in' its en-
tirety, is readjly accessible to handi-
capped persons\This paragraph shall not
necessarily be Interpreted to require a
reciplent to make each of its existing
facilities accessthle to and usable by
handicapped persons.

(b) Methods. In qrder to comply with
paragraph (a) of this section, a recipient
may employ such means as alteration of
existing facilities, construction of new
facilities, -edesign of equipment, reas-
signment of-clagses to accessible build-
ings, assignment of aides to employees or
beneficiaries, home visits by health and
welfare agencies and providers, or any
other methods which result in making
its program or activity accessible to
handicapped persons.

(¢) Time period. A recipient shall
achieve program accessibility as expedi-
tiously as possible but irk no event later
than three years from the effective date
of this part.

(d) Transition plan. A raciplent which
is not in compliance with paragraph (a)
of this section on_the effective date of
this part shall develop, within six months
of such date, a transition plan to achieve
program accessibility. “The transition
‘plan shall, at a minimum; -

(1) Identify physical obstacles in th
reciplent's facilities which limit the ac-
cessibility of Ats program or activity to
handicapped persons; |

(2) Establish priorities for achfeving
program accessibility on the basis of
those activities which are most essential
to beneficiaries of the recipient's pro-
gram; .o
. ¢3) Describe In detail the methods
which will be used to make the reciplent's
program accessible;

(4) Specily the schedule for taking the
steps necessary to achieve program ac-
cessibility and, if the time period of the
transition plan is longer than one year,
identify steps which will be taken during
each year of the transition period in ac-
cordance with the priorities established
under paragraph (d)(2) of this section;
and .

(5 Indicate the person responsible for
Implementation of the plan.

Aruitoxt provided by Eic:
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.(e) Notice. The recipient shall adopt
lu%g implement procedures to ensure that
inkerested persons jre informed (1) of
the existence and location of accessible
services and activities, (2) of facilities

handicapped persons, and (3) of any

ansition plan developed pursuant to
paragraph (d)» of this section and the
schedule established therein.

§ 81.23  New construction,

(a) ﬁrsiqn and construction. Each
facility or part of a facility designed or
constructed by. on behalf of, or for the
use of &'recipteént after the effective date
of this part shall be designed or con-
structed in such manner that the facility
or part of the facility is readily accessible
to and usable by handicapped persons.

1b) Alteration. Each .facility or part
of a facility which is altered by, on be-
half of, or for the use of a recipient after
the effective date of this part in a m n-

thch are accessible to and usable by-

ner which affects or could affect the yYsa-
‘biltty of the facility or part of the {fcii-
ity shall be altered in such manner “hat

the altered portion of the facility is read-
fly accessible to and usable by handi-
capped persons.

(¢} American National Standards In-
stitute accessibility standards. To meet
the requirement of paragraphs (a) and
1b) of this section, a rectpient shall con-
form the design, construction, and alter-
ation-of its facilities to the "“American
National Standard Specifications for
Making Bulldings and Facilitles Acces-
sible to, and Usable by, the Physically
Handicapped,” published hy the Amer-
ican Natlonal' Standards Institute, Inc.,
as such standards are periodically and
officlally revised.

(d) Architecturdl and Transportation
Barriers Compliance Board. If a facility
of a recipient is subject to the require-
ments of ‘this part and_section 504 as
well as to the reqyirements of section
502 of the Act and any applicable reg-
ulation promulgated by the Architec-
tural and Transportation Barriers Com-
pliance Bpard, the Department will, for a
reasonable period of time not to exceed

sixty days, defer action pendling review,

by the Board.

Subpart D—Preschool, Elementary, and
< . Secondary Education

§ 8131 Application of this subpart,

Subpart D applies to preschool, ele-
mentary, secondary, and adult education
programs and activities which recelve or
benefit from Federal financial assistance
and to recipients which operate, or which
receive or benefit from Federal financial
assistance for the operation of, such pro-
grams or activities.

§ 84.32 Preschool and adult cducation
programs,

(a) A reciptent which operates a pre-
school education or day care program or
activity or an adult education program
or activity may not, on the basis of
handicap, deny access to such program
or activity to qualified handicapped per-
sons and shall take into account the
needs of such persons in determining the
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ald, benefits, or services to be provided
under such program or activity.

(b) A recipient whichh operates or
sponsors a preschool compensatory edu-
cation program or activity for children
who are deemed disadvantaged because
of cultural, economic, or linguistic con-"
ditions may not, on the basis of handi-
cap, exclude any qualified handicapped
person from its program. or activity.

§ 84.33 Location and notification.

A recipient wﬁwh operates: a public
educatien program shall:

(a) Annually undertake to identify
and locate every.qualified handicapped
person residing in the recipient's juris-
diction whoe is not receiving a public
education; }

(b) Notify handicapped persons and
their parents or guardians of the recipi-
ent's duty under this subpart: and

(c) Publicize generally such duty,

§ 84.34 Free education.

(a) A reciplent to which this subpart
epplies shall previde a free education to
each qualified handicapped person who
resides in the recipient’s jurisdiction, re-
gardless of the nature or severity of the

person’'s handicap.
(b) For the Wf this section,
the provision of w/free education is the

provision of educational services without
cost to the handigapped person or to his
or her parents or’guardians, except for
those fees which are imposed on non-
handicapped persons or their parents or
guardians, It may consist either of the
provision of free services or, if a recip-
Jent places a handicapped persen in or
refers such person t0 a program not
operated by the recipient as its means of
carrying out the requirements of this
part, of grants in the amount of the cost
of the services to the handicapped per-
sot or to his or her parents or guardians.
If the program is residential, the pro-
vision of a free education alse includes
the provision of nenmedical care, room
and board, and transportation.

)

§ 84.35 Most normal setting feasible.

A recipient shall provide educational
services to each qualified handicapped
person who resides in the recipient's
jurisdiction, regardless of the nature or
severity of the person's handicap, in the
most normal setting feasible and may not
remove a handicapped person from, or,
place such person in a setting other
than, the regular educational environ-
ment except when the nature or severity
of the person's handicap is such that
education in regular classes with the u.e
of supplementary aids and services is
demonstrated by the reciptent not to be
in, the best interest of such person.

§ 84.36  Suitable education.

(a) A recipient to which this subpart
applies shall provide as suitable an edu-
cation to each qualified handicapped
person who resides in the recipient's
Jurisdiction, regardless of the nature or
severity of the person's handicap, as the
reciplent provides to0 nonhandicapped
persons. For this purpose, the proviston
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of a suitable education s the provision '

of educational services which adequately
meet the individual educational needs of
the person In question, as determined by
the recipient using criteria consistent
with this part. In order to be suitable,
the education of persons who, because of
handicap, need or are believed to need
special instruction or related services
must be based upon adherence to pro-
cedures which satisfy the requirements
delineated in paragraphs (b), (c), (d),
and (e) of this section.

(b) Preplacement evaluation. A recip-
fent may not take any action regarding
the educational placement, denial of
placement, or transfer of placement of
a person who, because of handicap, needs
or is believed to need special instruction
or related services without fully and ixn-
dividually evaluating such person's edu-
ca?onal needs.

¢) Evaluation procedures. A reciplent
shall establish standards and procedures
for the evaluation and placement of per-
-sons who, because of handicap, need or
are believéd to need special Instruction
or related services which ensure, at a
minimum, that:

(1) Tests and similar evaluation ma-
terials are provided and administered in
the primary language of the student;

(2) Tests and similar evaluation ma-
terials have been properly and profes-
sionally validated for the specific purpose
for which the recipient proposes to use
them; )

(3) Tests and similar evaluation ma-
terials are recommended by tfieir pro-
ducer for the specific purpose fo* which
the recipient proposes to use them, are
administered in conformance with the
instructions provided by their producer,
and are administered by trained son-
nel; '

(4) Tests and similar evaluation ma-
terials Include those tallored to assess
specific areas of educational need and
not merely those which are designed to
provide a single general intelligence quo-
tient,;

(5) Test selection and administration
is such that, when a test is administered
to a student with impalred sensory, man-
ual, or speaking skills, the test results ac-
curately reflect the student’s aptitude or
achievement level or whatever other fac-
tor the test purports to measure, rather
than reflecting the student’s impaired
sensory, manual, or speaking skills (ex-

. cept where such skills are the factors

which the test purports to measure) ;

(8) No one test or type of test or other
means of evaluation is used as the sole
criterion for placement;

(1) Information from sources other
than ability or achievement tests, includ-
ing information concerning physical con-
dition, seoclocultural background, and
adaptive behavior in home and school, is
gathered and considered; and

(8) If the information derived either
from ability and achievement tests or
from other sources results in a showing
that the studemt does not, because of
handicap, need instruction in a special
setting, the student will not be placed
outside the regular instructional setting.

FEDERAL
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(d) Reevaluation. A recipient shall
provide to each student who has been
placed in a special instructional setting
an annual reevaluation of his or her
educational needs and progress in ac-
cordance with the procedures established
in paragraph (¢c) of this section and shall
inform the student's parents or guardian
of the results of the evaluation. The
adequacy of the special instruction pro-
vided to each student shall be examined
and shall be a factor in determining
whether a change in the student’s place-
ment {8 to occur.

(e) Procedural safeguards. A reciptent
shall establish and implement, with re-
spect to actions regarding the placement,
denial of placement, or transfer of place-
ment of a person who, because of handi-
cap, needs or is believed to need special
instruction or related services, the proce-
dural safeguards delineated in para-
graphs (b) and (e) (3) of section 615 of
the Education of the Handicapped Act,
20 U.8.C. 1415, as amended by sectior
5(a) ofi@. L. 94-142.

§ 84.37 Nonacademic services.

() General. (1) A recipient to which
this subpart applies shall provide non-
academic and extracurricular services
and activities in such manner as is neces-
sary to afford handicapped studentd an
equal opportunity for comparable partic-
fpation In such services and activities.

(2) Nonacademic and extracurricular
services and activities include, but are
not limited to, counseling services, phys-
ical education, athletics, transportation,
health services, recreational activities,
special interest groups or clubs sponsored
by the recipient, referrals to agencles
which provide assistance to handicapped
persons, and employment of studefts, in-
cluding both employment by the recip-
fent and assistance in making avallable
outside employment,

(3) A recipient shall comply with the
provisions of this section as expeditiously
as possible but in no event later than one
year from the effective date of this part.

(b) Counseling services. A recipient to
which this subpart applies which pro-
vides personal, academic, or vocational
counseling, guidance, or placement serv-
fces to its students shall provide these
services without discrimination on the
basis of handicap. The recipient shall en-
sure that handicapped students are not
counseled toward more restrictive partic-
ipation in available services or more re-
strictive career objectives than are non-
handicapped students with similar in-
terests and abilities.

(¢) Physical education and athletics.
(1) In providing physical education
courses and athletics and similar pro-
grams and activities to any of its stu-
dents, a recipient to which this subpart
applies may not discriminate on the basis
of handicap. A recipient which offers
physical education courses or which op-
erates or sponsors interscholastic, club,
or intramural athletics shall provide to
handicapped students egual opportuni-
ties for comparable participation in
th‘ese/actlvitles.

(2) Physical education and athletic ac-
tivities offered to handicapped students
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may be,separate or different from those
offered to nonhandicapped students to
the extent that separation or differentia-
tion is consistent with the requirements
of section 84.36 and s necessary to en-
sure the health and safety of the students
or to take Into account their interests.

§ 84.38 Comparable services. ”

If a recipient, notwithstanding its
compljance with this part, operates a
facility which is identifiable as being for
handicapped students, the facility and
the educational services provided there-
in shall be comparable to the facilities
and services of the recipient which are
not so identifiable.

Subpart E~—Higher Education
§ 84.41 Application of this subpart.

Subpart E applies to postsecondary ed-
ucation programs and activities, Includ-
Ing postsecondary vocational education
programs and activities, which receive
or benefit from Federal financial assist-
ance and to reciplents which operate, or
which ‘receive or benefit from Federal
financial assistance for the operation of,
such programs or activities.

§ 84.42 Admissions ana recruitment,

(a) General. No qualified handicapped
person shall, on the basis of handicap,
be denied admission or be subjected to
discrimination In admission or recrult-
ment by a recipient to which this subpart
applies.

(b) Admissions. In determining whe-
ther a person satisfles any policy or cri-
terion for admission or in making any
offer of admission, a recipient to which
this subpart applies:

(1) May not apply limitations upon
the number or proportion of handicapped
persons who may be admitted; .

(2) May not make use of any test o
criterion for admission which has a dis-
proportipnate, adverse effect on handi-
capped persons or any class of handi-
capped persons unless (1) e test or cri-
terion, as used by the recipignt, has been
validated as a predictor of gverall success
in the education program/or activity in
question and (i) alterndtive tests or cri-
teria which have a less disproportionate,
adverse effect are shown to be unavail-
able;

(3) Shall assure itself that the selec-
tion and administration of admissions
tests i8 such-that, when an admisstons
test. is administered to an applicant who
has a handicap which impairs sensory,
manual, or speaking skills, the test re-
sults accurately reflect the applicant's
aptitude or achievement level or what-
ever other factor the test purports to
measure, rather than reflecting the ap-
plicant’s impaired sensory, manual, or
speaking skills (except where such skills
are the factors which the test purports to
measure) ; shall assure itself that ad-
missions tests which are designed for
persons with impaired sensory, manual,
or speaking skills are offered .as often
and In as timely a manner as are other
admissions tests; and shall assure itself
that admissions tests that it administers
are administered in facilities which are

" 1)
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readily accessible to handicapped per-
sons; and

(4) May make preadmlission Inquiry as
to whether an appli¢ant for admission is
& handicapped person in order to comply
with this part but may not use the re-
sults of the inquiry in a manner which
results in discrimination on the basls of
handicap

tcr Different admissions criteria. A
recipient may. iIf necessary to the fur-
therance of equal educational oppor-
tunity for qualified handicapped peysons
and {f such action does not constitute the
glving of a preference on the basis of
handicap. apply criteria for the admis-
sion of handicapped persons which differ
from the criteria applied to nonhandl-
capped persons. where such criteria are
useful as predictors of completion of the
education program or activity in ques-
tion or of success in the occupation or
profession for which the education pro-
gram s designed to prepare students.

tdr Recruitment. (1) If a recipient to
which this subpart applies recruits non-
handicapped applicants. it shall make
comparable efforts to recruit handicapped
applicants, except that the'recipient may
be required to undertake additional ef-

. forts to recruit handicapped applicants

as remedial action pursuant to § 84 5(a)
and may choose to undertake such efforts
as affirmative action pursuant to §84.5
thi.

127 A recipient shall include in its re-
cruitment efforts schools which are pri-
marily or exclusively for handicapped
persons and shall make known to other
schools from which it recruits applicants
that it 1s subject to the provisions of this
part.

§81.13

ta' No qualified handicapped student
shall. on the basls of handicap, be ex-
cluded from participation in, be denied
the beneflts of, or otherwise be subjected
to discrimination under any academic,
research, occupational training, housing.
health, counseling financial aid, physical
education, athletics, recreation, trans-
portation. other extracurricular, or othef
postsecondary education program or
activity which Geceives or benefits from
Federal flmancial assistance.

(b) A recipient to which thig subpart
applies which requires particfijation by
any applicant, student, or employee”in
any education program or activity not
operated wholly by the recipient or which
facilitates. permits, or 'considers such
participation as part of, or'equivalent to,
an education program or activity oper-
ated by the reclptent, including participa-
tion in educational consortia and coop-
erative employment and student teach-
Ing assfgnments, (1) ghall develop and
implement & procedure designed to as-
sure {tself that the operator or sponsor

Treatment of students: general.
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of the other education program or activ-
ity takes no action affecting any appli-
cant, student, or employee of the
recipient which this subpart would pro-
hibit the reciplent from taking; and (2)
niay not facilitate, require, permit, or
consider such participation if such action
ocecurs.

(¢ A reclpient to which this subpart
applies may not, on the basis of handi-
cap, exclude any qualified handicapped
student from any course, course of study,
or other part of its education program or
activity

§8L11  Academic adjustments,

‘a) Academic requirements. A recipi-
ent to which this subpart applies may
not impose upon a qualified handicapped
applicant or student academic require-
ments, including length of time per-
mitted and specific courses required for
the completion of degree requirements,
that discriminate or have the effect of
discriminating on the basis of handicap.

tb) Other rules. A recipient to which
this subpart applies may not impose
u&fgn handicapped students other rules,
such as the prohihition of tape recorders
in lassrooms or of dog guides in cam-
pus buildings, that have the effect of
Itmiting the participation of handi-
capped students in the recipient's edu-
cation program or activity.

tc) Course eraminations. In its course
examinations or other procedures for
evaluating students’ academic achieve-
ment in its program, a recipient to which
this slibpart applies shall provide such
methods for evaluating the achievement
of students who have a handicap which
impalrs sensory, manual, or speaking
skills as are necessary to ensure that the
results of the evaluation represent the
student's achievement Iin the course,
rather than reflecting the student's im-
paired sensory. manual, or speaking
skills texcept where such skills are the
factors which the test purports te
measure i

td) Auxiliary aids, (1) A recipient to
which this subpart applies shall take
Such steps as are necessary to ensure
that no handicapped student is dented
the benefits of, excluded from partici-
pation in, or otherwise subjected to dis-
crimination under the education pro-
gramn or activity operated by the recip-
lent because of the absence of auxiliary
aids for students with impaired sensory,
manual, or speaking 'skills. A recipient
need not provide auxiliary aids in every
classroom so long as they are centrally
available.

(2) Auxillary aids include braille texts
and the avallability of readers for stu-
dents with visual impairments, equip-
ment adapted for use by students with
manual impairments, methods of mak-
ing orally delivered materials available
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to students with hearing impairments,
and other simflar services and actions,
but shall not. include individually pre-
scribed devices for the general use of a
particular student such as eyeglasses,
hearing atds, wheelchairs, and orthopedic
devices.

§ 84.45 Housing.

(a) Housing provided by the recipient.
A recipient which provides housing to its
nonhandicapped students shall provide
comparable and accessible housing to
handicapped students. at the same cost
as to others. At the end of the transition
period provided for in Subpart C, such
housing shall be available tn sufficient
quantity and varlety so that the scope
of handicapped students’ choice of liv-
ing accommeodations is comparable to
that of nonhandicapped students.

(b) Other housing. A recipient which
assists any agency, organization, or per-
son in making housing available to any
of its studénts shall take such action as
may be necessary to assure itself that
such housing is, as'a whole, made avall-
able in a manner which does not resuit
in discrimination (m\’t,he basis of
handicap.

§ 8-4.46 Health and insurance.

(a) Health services. In providing a
health, medical, or hospital aid, benefit,
or service to any of its students, a re-
ciptent to which this subpart applies.may
not discriminate on the basis 0f handi-
cap and shall provide handicapped stu-
dents with health and similar services
which are comparable to thosz pro-
vided to other students.

(b) Insurance benefits. In providing a
medicai, hospital, accident, or life in-
surance benefit, service, policy, or plan
to any of its students, a recipient may
not discriminate on the basis of handi-
cap or provide such insurance beneflt,
service, policy, or plan in manner which
would violate Subpart B if it were pro-
vided to employees of the recipient.

§ 84.47 Financial and employment as-
sistance to students.

(a) Provisipn of financtal assistance.
(1) In providing flnancial assistance te
qualified handicapped persons, a recipi-
ent to which this subpart applies may
not (1) on the basis of handicap, provide
less assistance than is provided to non-
handicapped persons, limit eligibility for
assistance, or otherwise discriminate; or
(1) through solicitation, lsting, ap-
proval, or provision of facilities or other
services, assist any foundation, trust,
agency, organization, or person which
provides assistance to any of the recipi-
ent’s students iIn a manner which dis-
criminates against qualified handicapped
persons on the basis of handicap.

«
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(2) A recipient may not administer or
asslst in the administration of scholar-
ships, fellowships, or other forms of fi-
nancial assistance established under
wills, trusts, bequests, or similar legal
instruments which require awards to be
made on the basis of factors which dis-
criminate or have the effect of discrimi-
nating on the basis of handicap unless
the overall effect of the award of schol-
arships, fellowships, and other forms of,
financial assistance is not_on the basis
of handicap, discriminatory,

(b) Assistunce in making available
outside employment. A recipient which -
assists any agency, organization, or per-
son in making employment avalilable to
any of its students (1) shall assure it-
self that such employment is mede avail-
able in a manner which would not vio-
late Subpart B if it were provided by the
recipient, and (2) may not render such
assistance to any agency, organization,
or person which discriminates on the ba-
sis of handicap In its employment
practices. N

(c) Employment of students by recipi-
ents. A recipient which employs any of
its students may not do so in a manner
which violates SBubpart B. .

§ 84.18 Other prohibited discriminiit¥hn,

ta) Physical education and athletics.
(1) In providing physical education
courses and athletics and similar pro-
grams and actlvities to any of its stu-
dents, a recipient to which this subpart
applies may not discriminate on the ba-
sis of handicap. A recipient which offers
physical education courses or which op-
erates or sponsors intercollegiate, club,
or intramural athletics shall provide

hadicapped students equal oppo‘rtuq,l‘u:‘:g" 2

for comparable participation In these
activities. .
12) Physical education and athletic ac-
tivities offered tb handicapped studenfs
may be separate or different fromgsthose
offered to nonhandicapped students to.
the extent that separation or differenti-
ation Is necessary to ensure the health
and safety of the students or to take into
acrount their interests. '
by Counseling and placement, serv: «
wes A reciplent to which this subpart
applies which provides personal. aca-
demic. or vocational counseling, guid-
ance, or placement services to, Js stu-

dents shall provide these servicégavithout =

dist ~imination on the basis of kaldicap.

“The recipient shall, at a minimum, en-

sure that handicapped students are not

Q
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counseled toward more restrictive par-
ticipation in available services or more
restrictive career objectives than -are

nonhandicapped students with similar
interests and abilities.

(g), Soctal organizations. A reciplent ;
which ‘provides significant assistance to

18

fraternities, sororities, or similar organi-
zations shall assure itself that the mem-
bership practices of such-organizations
do not permit discrimination otherwise
prohibited by this subpart.

Subpart F—Health, Welfare, and Social
Services :
§ 84.51 Application of this subpart.

" Subpart F applies to health, welfare,
and other: social service programs and
activities which receive or benefit from
Federal flnancial assistance and to re-

_ciplents which operate, or which receive

or benefit from Federal fipancial assist-

ance for the operation of, such programs

of actlvities.
§ 84.52 Health services.
(a) Availability of services. (1) A re-

"clplent which provides health benefits or

services may not, on the basis of handi-
cap, deny these benefits or services to
qualified handicapped persons.

(2) A recipient which provides héalth
benefits or services may not deny these
benefits or services through discrimina-

“tory application of palicles regdrding de-
posjts, extension of cr;;ag)‘t, or other fi-

npnclal matters,
W) Lebel of services. (1) All health

services shall be provided t¢ handicapped.

persons to the same extent-tiiat they are
prpvided to nonhandi¢dppéd persons. and
in"such-manner as 4s fecessary jto afford
handitapped persons équal opportunities
for comparabletbengfits from’thiese serv-
ces. : Jo sy G .
(2) A recl‘pl,edt;,“ﬁfﬁal‘l develap. and im-
plement procedures 1o agsure-itself that
hapdicapped persois arg not subjected
to discrimination by redson of the reci-
pient’s teferrals. of such persens to other

‘entities or persons providing health ben-
_efit or services.

§ 81.53 Welfare and other social services.

In providing welfare or other social
seryices qr beriefits, a recipient may not.
on the basis of hapdicap: .

(a) Deny'a qualified handicapped per-
son these benefits cibservices;

(b» Provide 'beneflts or services in a
manner that limits.or bas the effect of
limiting the bepiigiation "of qualified
handicapped pexsbns. or

(c) Subject -4 Handicapped person to -

djfferent standérds of eligibility for the

benefits or services. R

§ 84514 Education *of institutionalized
persons. "

A recipient te which this subpart ap-

plies and which operates or supervises a

residential or day-care progiam or ac-

tivity for persons who are institutional-

iged because of handicap shall ensure
that each qualified handicgpped person
in Its program or activity is proveded a

. suitable education, as defined in §84.36.

.
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I. INTRODUCTION

The proposed regulation will implement section 504 of the Rehabilftation Act of
1973, as amended, which reads as follows: .

No otherwise qualified hmndic&pped individual in the United States... ,
shall, solely by reason of his handicap, be excluded froin the participation
in, be denied the benefits of, or be subjected to discrimination under any

program or activity receiving Federal findfickal assistance.

Under HEW's guidelines any proposaf which wilk have an impact exceeding $100 mil-
lion in any one year is subject to the requirements of Executive Order 11821. Under the
guidelines relating to Inflationary Impact Staterients, any such regllation must be care-
fully evaluated in terms of benefits as well as costs. In addition alternatives to the pro-
posed action must be reviewed: . ' o '

Preliminary analysis lndi;cated the likelihood that the $100 million threshold would
be crossed and an analysis rgqulred. The following analysis, qlthoqg_h” generally con-
forming to the- stated guidelines, has some special features-and.limitations that should
be made explicit at the outset. o %

Although the analysis attempts-to measure cost lmwpacts, it does notﬁ;llmk them to effects
on inflation. This regulation affects services provided primarily by the puﬁlis'i.sector, and
the link between increased cost and inflationary pressure is 1ét as direct’a§ with regula-
tions that increase unit costs in the private sector. For example, state and local govern-
ments may choose to cover the @:reased cost of special education by increasing tax .
revenues, or by reallocating available resources, thus precluditig the inflationary pressure
associated with deficit financing. ' o : '

.

Another special feature is that some of the regulation's requirements duplicate the
provisions of pre-existing federal or state law or court decree. In such instances, the
effect of the section 504 regulation is to impose an additional sanction in order to hasten
and to help enforce compliance. The policy decision in these cases i8 not whether to incur
a set of costs and benefits, but whether or not to increase the rapidity with which they
materialize. Thus where the regu.la'tlonws requirements duplicate or strengthen existing

. / - :
*OMB has stressed that the gtatement 'should document all significant costs and benefits
even if they do not have any direct links to the prices of goods and services that enter
into the Consumer or Wholesale Price Index. In these situations the Inflationary Impact
Statement becomes equivalent to the more traditional cost/benefit analysis framework
in which the focus is much broader than inflation impact -- all effects that impact on
regource allocation efficiency and the distribution of income, if they are latge enough,
are documented and evaluated in terms of benefits and costs.

v
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mandates, ‘it will not be possible to distinguish separately the costs and benefits of 504 as
opposed to existing regulations and laws. However some part of any proéjected increases
in costs (and benefits) should be attributed to these other provisions.. Indeed for some of
the sub~parts perhaps even the major part should be attributed to them.

' The analysis attempts, for each of the major subparts, to present data and informa-

! “tion on the magnitude of identifiable costs and benefits. The material is presented ina °
way that will help the reader evaluate the validity and reliability of the estimates. Wher-
ever possible, 'ranges of estimates are presented that represent extremes of agsumptjions

~ about parameters (e.g.; special education costs per pupil) that we cannot measure reliably.

. In some .case¥ (e.g., employment discrimination) the available evidence on costs and bene-

- fits is very indirect and impressionistic while in others (e.g., facility accessibility),

* measurement is more precise. '

In all ‘cases the evidence on the magnitude of benefits is, at best, based on scattered
. data sources and studies. Some of the numbers presented are, no more than reasoned.
guesses. Two remarks are in order here. First, the fact that certain kinds of benefits
are difficult to measure (e.g., psychic benefits) does not make them any less important. ¢
Second, we have attempted, wherever possible, to identify sub-groups of recipients based

on their needtqu‘s, é)g.,"seyerelxua;nd profoundly handicapped children vs. mildly handi- ,
capped. This will help the reader in striking his own balance on the magnitude of psychic

2 tﬁneﬂts . ) N . . . :Q

\
)

Thé evaluation is divided into s"ﬁc sections, five of which correspond to the subparts
of the propased regulation: Subpart’B, - Employment Practices; Subpart C, Program
” Accessibility; ‘Subpart D, Elementary and Secondary-Education; Subpart E, Higher Educa-
tion; and Subpart F, Health and Social Services. A final section summarizes the findings’
‘of the analyses. of the various subparts. . ' " . ' ' ’ : .

- " The conclusizofm of the Ana‘lystS«.ﬁis that the benefits forthcoming (psychic as well as
pecuniary) provide'a substantial offsét to the, costs that- will be incurred. The costs in~
volved will not be ag great as is widely thought and the compelling situation 6f some of
the handicappéd pé'rsons ﬁqulvéq tips the: balnnce‘lln favor of proceeding with. immedi -

_ ate implementation of the regulation. | ' B ' .o

- . : / - W N L - ) i _

. The_details of the regulation, such ‘as wording of key phrases, precise extent of popu-

" lation coverage, etc, are disc?x»sseé at various points in the analyses. The major issues
are: alternative ways of wording the "reasonable accommodation" provision; determining

" the proper Incidence rate for the hardicapping condition. "Learning Disabled;" determin-

‘ing who should bear the non-educational costs associated with severely. handicapped children

" who require a residential setting; and alternative timing and phase in strategies.

, ) B ' : 5 ) R 2 7
o : . ’ , . ald
-2-. o
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. EMPLOYMENT PRACTICES (Subpart B)

Subpart B prohibits discrimination in employment against handicapped individuals.
The principles developed under the Civil Rights Act of 1964 and the Education Amendments
of 1972 were used as a basis for this subpart, Its provisions are consistent with those of

section 503 of the Rehabilitation 'Act which requires federal contractors* to take affirmative
action in the employment of qualified handicapped persons. ‘

Although all the provisions of this subpart are almed at the same objective--assuring
nondiscriminatory treatment of handicapped workers--they differ in one important way.
One group relate to the employex's recruitment, selection and promotion procedures and
practices, while the other relates to the structure of the work situation and requires that
employers make "...reasonable accommodation to the known physical or mental limita-
tions of a handicapped applicant or employee unless the recipient can demonstrate that the
accommodation would impose an undue hardship to the operation of the recipient's pro-

. gram." Reasonable accommodation includes adjustments like making facilities readily
accessible, job restructuring, part-time and modified work schedules, acquisition or
modification of equipment and devices, and other similar actions. The determination of
whether an accommodation will be required (i.e,, whether undue hardship exists) will
be based on such factors as the size and type of the recipients operation and the nature
and cost of the needed accommodation. ‘

Pans v

The provisions dealing with recruitment, selection and promotion procedures are
designed to eliminate discriminatory practices without imposing any added cost (with the
possible exception of minor administrative costs) upon recipients. For example, many
firms and agencies make routine pre-employment inquiries about the mental and physical
condition of the applicant. The proposed regulation would require that all employment
application forms state that any handicap-related information requested will not in itself
be used as a basis for denying employment. Also any such inquiry must be confined to
job related matters and information must be kept confidential.

These provisions will especially aid those with the less visible handicapping conditions
(e.g. epilepsy, diabetes, emotional problems). Many of these individuals are seriously
inhibited in their job search because of the fear that they will be summarily rejected if they
reveal their handicapping condition. For example, a person with epilepsy who could
qualify for a better job may not apply because a minor accommodation would be required and

' "The proposed regulation will apply to the recipients of HEW grants (as opposed to con-
tracts) who are. for the most part public or non-profit’ organizations (as opposed to
proprietary firms). However there is an area of overlap with 503 since many univer-
sities receive both grants and contracts from the federal government.

28
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he is afraid to reveal his condition. .In this situation the individual's earnings capacity is
reduced even though the employer might have been willing to make the required accom-
modation, Thus, the procedlural,provisizons by themselves, even without additional
reasonable accommodations, will produce benefits in the form of increased earnings for
handicapped workers, Since the cost imposed on-employers by these procedural require-
ments will be negligible, this part of the subpart is clearly highly cost ‘effective,

The reasonable accommodation provision also seeks to provide benefits by breaking
down the employment barriers due to ignorance and stereotyped thinking. It differs from
the procedural provisions, however, in that it will require employers in some situations
to incur additional costs at the outset in order for the handicapped worker to be equally
productive., The phrases "in’' some situations” and "at the outset” are underlined to stress
that for most combinations of types of handicapping condition and job category "reasonable
accommodation” will require either no or only ‘minor outlays., ' '

For example, it might involve no more than abandoning a misconception such as
thinking that hiring a person with epilepsy will raise accident insurance rates, And in
situations where outlays are required it will usually involve only a minor initial investment
rather than a major on-going.outlay, For example, this might mean"recognizing that the
traditional job specifications are either outmodeq or can be easily adapted to the particular
type of handicap in question, ' :

Of course there are some situations where the types of accommodations that would be
required can become a source of controversy, These situations are of two kinds, One
involves disease entities that may or may not be in a stabilized condition, Diabetes and
cancer are the two important types that occur in practice. * Dispute can arise over what
the actual probabilities of re-occurrence are and we will review the experience under
section 503 in connection with this issue. '

, The other class of situations involves the various kinds of emotional handicaps --
psychotic reaction, depression, anxiety reaction, etc. The emotional handicaps differ
sharply fr8fh the physical in how much they can be overcome by simple job restru:cturiinrg
and other kinds of minor accommodations. As shown below (appendix A, table 5), the effect °
of emotional handicaps on earnings is much greater than for many severe types/of physical
disabilities. It is not clear whether discrimination by employers is as major a|factor in
lowering earnings for the emotionally disturbed group as for the other group. In any case,

*Interview with David Brigham, Office of Federal Contract Compliance and Programs.
Mr. Brigham provided information from his experience with administering section 503.
(It should be noted that the Office for Civil Rights does not view this problem in terms
of reasonable accommodation, but in terms of whether such a person is qualified for the

, job in question. The discussion of the problem is retained here and on page 11, however,
because it conforms to the author’s analysis of the issue.)

- 4-
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*  the applicability of most of the known types of "reasonable accommodation' would appear
to be limited for those wtt"hAemottonal handicaps. As experience evolves, the program
should be closely monttored\Q)r guidance on this issue.

The reasonable accommodation provision is likely to generate concern about possible
significant cost increases. Thergfore the rest of this section is primarily devoted to pre-
senting data and survey results on the probable costs of reasonable accommodation. First,
however, evidence on pecuniary benefits (attributable to the entire subpart) is also presented,

It is important to note that the cost of making buildings accessible, which is one im-
portant type of reasonable accommodation, will be covered below in the analysis of sub-
part C. In balancing costs and benefits for the entire regulation the reader should be
careful not to double count the costs of making buildings accessible. The cost of building
accessibility Should be added to the non-accessibility costs of all the other subparts and

_then this total cost should be compared to the sum of the benefits flowing from each of the
subparts (again being sure not to double count any benefits). '

Benefits*

There will be both psychic and pecuniary benefits from eliminating job discrimination.
Both society in general and the handicapped worker in particular will obtain some psychic
benefits from the elimination of employment discrimination. The fact that psychjc benefits
cannot be eagily measured objectively does not make them any less significant and they
should be cohsidered when the overall balance is struck between costs and benefits.

Pecuniary benefits accrue in the form of increased earnings and employment stability -
for the disabled workers which reflects their greater contribution to the Gross National
Product. '

How great are thése pecuniary benefits likely to be? Given the state of existing
knowledge, there i8 no basis for anything more than an informed guess. We estimated
(see appendix A) that the regulation might affect about one million disabled workers. We
also estimated that the annual earnings of partially work disabled males might be as. much
as 18% lower on account of employment discrimination. Combining these two estimates
ylelds an estimate of approximately $1 billion per year in benefits via the higher earnings
capacity of handicapped workers. If we halve the estimate of the effect of discrimination
on earnings (to 9%) then the estimate of annual benefits is halved, etc.

*The benefit estimates are based on estimates of certain parameters that were derived
from a brief analysis of available data on disability status and earnings. See appendix A
for the details of this survey. ' :

& ‘ ' 14
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Costs Associated with Reasonable Accommodations

This part of the subpart requires covered agencies and firms to make reasonable
outlays on whatever special resources are needed for full utilization of h}indtcapped
applicants. As noted above, probably the major source of cost mcrea‘s'e associated with
reasonable accommodation in employment-~that of making buildings phyéically accessibple--
is covered below as a separate subpart. For most cases the only other types of accommo-
dations that are envisaged are those that involve little more than discarding stereotypes
about what impact employing handicapped workers will have on the agency or firm, One of
the most widespread of these myths is that employing handicapped workers will decrease
safety performance and increase disability and life indt rapce rates. A nurber of studies
have shown that this is not the case.* N

If an agency or firm has never employed a handicapped worker then the chances are it
has not done any systematic thinking about the task content of its various job categories.**
It always appears at first that someone with a dramatic physical handicap (e.g. a totally

‘blind person) could not perform the work at the productivity level of a non-handicapped
person. However many modern jobs involve primarily mental tasks and once the percent

of sub-tasks that require the missing physical ability (sight, use of both hands, etc.) falls
below a certain percentage, it is possible, and often simple, to restructure the job situation
8o that the handicapped worker can perform equally well. '

Experts in the area of vocational rehabilitation stress a general principal that ex-
plains some of the surprising patterns in the data on earnings by type and severity of
disability.*** The basic idea is that the variety of job situations in a modern economy
combined with the great variety of forms that physical disabilities take, assures that
there will be at least a few rewarding and renumerative jobs that can be very easily

- restructured for any physically handicapped individual, Data in appendix A on the em-
ployment of veterans show that there is relatively high earnings and employment partici~
pation among even very severely handicapped veterans, This is some indirect evidence
for the general principal. More direct evidence will now be presented. There have been

*The results of several supgeys are summarized in Sandra Kalenik, "Myths About Hiring
" - the Physically Handicapped” Job Safety and Health, Vol, 2 #9, Sep 1974: and in J. Wolfe,
"Disability is No Handicap for DuPont", The Alliance Review, National Alliance of
Businessmen, Winter 73-74, A detailed study of the relationship between job safety in-
" surance and hiring workers with epilepsy is Eilers and Melone, The Underwriting and
Rating of Workmen's Compensation Insurance With Particular Reference to the Coverage
of Employees Afflicted With Epilepsy, published by the Epilepsy Foundation, Wash,., D.C.
**This was found by-Wilson, et. al., in their survey study. Wilson, Richards and Berceni;
Disabled Veterans of the Vietnam Era: Employment Problems and Prospects, HumRRo
Technical Report 75~1, Alexandria, Va. Jan 1975,
_ ***At least four individuals made this observation to the author: Mr, Dave; Brigham,
| Mr. George Majors, Ms. Anne Beckman, and Mr. Edward Lynch. '

-6-
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a number of surveys that document what firms have dorie to accommodate handicapped
workers. The initial experience of the Office of Federal Contract Compliance and Programs
(OFCCP) with enforcing section 503 is also reviewed. Finally we present-aidetailed docu-,
mentatjon of, the types of jobs that have been guccessfully adapted to accommodate totally
blind individuals. .

(1) Survey Studies
%

We f)resént the findings of three surveys, one by the Civil Service Commission, one
by the DuPont Company and the one cited above that was undertaken to help disabled 7
Vietnam veterans with their employment problems.*

\b‘j he Office of Selective Placement of the Civil Service Commission compléted a survey
ugust, 1970, of their placement of severely handicapped individuals in the federal

government. The group studied did not include mildly or moderately handicapped persons
bue only those persons whose handicap was sufficiently severe,to preclude their placement
through regular competitive service procedures. The following description of the-surveyed
employees reveals that they constitute the group which is traditionally the hardest to place
in employment and the one which “L?,g?ﬁld be expected to create the most severe problems in
terms of the cost of accommodation’ e "

More than one-third of the appointees were deaf or had severe hearing
losses. Most of the deaf were also mute. Other disabilities commonly
noted were blindness, upper and lower body impairments, and. ‘
amputations. More than half of the appointees had multiple it;z.&airments,ﬁ ‘
, o ' ;‘%&\b . R

Nevertheless, very little job restrucwigg or work-site modﬁicﬁﬁxﬂonf was neceSsarSr to
accommodate the limitations of these empléyees. In terms of ;job restructuring, 317 of e
the 397 persons placed required no accvo.g}m,dation,mg rqu;re& ‘some (described by the
respondents as "incidental”), and 18 did not'ffgi‘bsﬁk).ndﬁ Thus, “of the 379 who did respond,_{f"v”' .
80.5Y, or 4 out of 5 required no job restryctiring ag-all... . =

%

In terms of modification of work sites; .336 perspns required no modification, 44 re- ;-
quired some (primarily minor changes, such as adjustment of work-benches), and 17 djd(
not respond. - Thus of the 380 who did respond, 86.9% or 7 out of 8 required no work ®ite
modification. The CSC report based on the survgy;"zco‘nxcludres I:Hata..li'ngpntrary to the g“éﬁ’eral
assumption, the severely handicapped do not. gu*ziily, or even -often, require majpr alter-
ations in a job situation, When changes are mide, they were such incidental things as
installing a wheelchair ramp at a building entrance, rearranging desks and file cabinets to-
improve mobility and accessibility, etc."” e ' :

*The reader i cautioned that these studies may4 %be represéntative of the universe of
employers that will be covered by the proposed regulation and hence only moderate con-
fidence in their resources is warranted. Note al§§ that these studies deal primarily
with physically handicapped persons. CoEr
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Another study was conducted at E,I. DuPont de Nemoyrs and Company, The occupa-
. tions of the employees studied and the range of their handicaps, as well as the results of
the study, are described in an article* published in the Alliance Review, Table 1 shows
the distribution of handicapped workers by typé of occupation and disabling condition. The
relevant findings were that there was no ' increase in insurance costs and that the physical
adjustments required were minimal, with most of the handicapped workers requiring no
- special work arrangements at all. In terms of safety, job performance measures, job
stability and attendance record, the handicapped workers as a group scored higher than
non-handicapped workers, )

In the survey of disabled Vietnam era veterans (which included a large fraction of
severely disabled veterans) a question was asked egch veteran about what special
accommodations (if any) were made by their employer, Only 11% of the veterans who had
held a job in 1973 reported that any special accommodation was made at all,** Table 2

~presents a distribution of the accommodations reported by type of special arrangement,
The authors of the study based on this survey conducted extensive content analysis of all
the responses they received. ‘They concluded that: .

"As the tables show, most of the special arrangements make minimal
demands on, or entail minimal costs to the employer...even in cases
where the employer provided special equipment the cost seemed to

be minimal,,.,.,"*** '

(2) OFCCP Experience with Section 503

OFCCP has the responsibility for enforcing non-discriminatory employment of handi-
capped individuals by all employers who receive contracts from the federal government, -
The 503 regulation is similar to subpart B of the proposed regulation except that it also re-
quires that affirmative action be taken. It is generally agreedthat affirmative action can

*Wolfe, "Disability Is No Handicap for DuPont, "' Op. Cit,

**This low percentage may not neccessarily be a good jsign overall, It might reflect lack
of effort on the part of some employers as well as lack of necessity. This data set also
contains a question on perceived discrimination (see appendix A, table A-9) but the
authors did not present any tabulations which crossed the response on the acco mmodation
question with the perceived discrimination response. If they were uncorrelated then the
low overall percentage who reported receiving any special accommodation would be un-

" -ambiguously a good thing, , ) '

***Wilson, Richards and Bercini, ©p, Cit., p. 156.
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TABLE 1

HANDICAPPED EMPLOYEES OF DUPONT CO. BY OCCUPATION
AND TYPE OF DISABILITY
(PERCENT DISTRIBUTIONS)
OCCUPATION
(Total number. . « « « « « « 1,452)
Professional, Tech. & Mgr. . . . . . 23.0%
CraftSmen . « « « « « « o s o » o o 38.7
OperativeS « « « o o o o o o o o & . 16,0
Clerical & Kindred « « « « + « « « o 15.4

Laborers and Service Wks . . . . + . 6.8
: 100.0 !

TYPE OF DISABILITY
(Total number, . . o « + » « 1,459%)

Nonparalytic Ortheopedic 28.4%
H‘ea'rt Disease 26.0

Vision Impatrment : 19.0
Amputation 11, 2
Paralysis 73
Epilepsy 3. 8
Hearing Impairment 2.9

Total Deafness 9 )
Total Blindness 3 N

*Some employees have more than one handicap. .
Source: Wolfe, "Disability Is No Handicap for DuPont, " Op. Cit.

-09-
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imply a significantly higher level of extra effort than implied by the concept of reasonable
accommodation. Thus the use of the 503 experience as a guide to what will happen under
504 is clearly conservative in that 503 will, because of its affirmative action provision,
lead to larger costs than will be necessary under 504, i, o -
Mr. David Brigham of OFCCP provided detailed information on what the early experi~
"ence under 503 has been. Their procedures recommend a sixty day "cooling off" period
during which a potential complaint is discussed between only the employer and the handi-
capped worker. Mr, Brigham reported that the large majority of complaints have been
disposed of during this cooling off period without having required any hearings before
federal officials. A total of 331 complaints have thus far not been resolved during the
cooling off period and have reached the level of arbitration before OFCCP officials, It
follows therefore that these 331 complaints represent predominantly serious situations,
The average situation over all workers who initiate complaints will be much less serious
and costly, -

TABLE 2

CATEGORIES OF SPECIAL JOB ARRANGEME‘N'i‘S MADE BY EMPLOYERS, AND -
PERCENT OF VETERANS REPORTING ARRANGEMENTS IN EACH CATEGORY*

Special Job Arrangements Percent N
Flexibility of hours ‘ B 18 . _s?
Extra rest breaks . 16 | 49
Assigned to appropriate job in the first place 16 49 |

‘Regular duties but no lifting 13 40
Change of duties or t;ran»sfer of job | 10 31
Special equipment ’ | 8 24
Work at own pace 7 22
Special parking 5 ’ 16 i
Help from supervisor or others 4 lé
Miscellaneous ' 2 5

*Based on a content analysis of 304 randon! y selected job arrangements reported by
disabled veterans in response to thé question, "Did your employer, make arrangements
80 that you could work with your disability? (For example, extra rest periods, special
parking, special equipment for doing the work, change“of job duties, help from
supervisor), " :

Source: Taken from Wilson, Ripha::ds and Bercini, Op. Cit, p. 155, table V-11. -

. -10-

35 |

FEDERAL REGISTER, VOL. 41, NO. 9FMONDAY, M‘AY '17. 1976




. 1 I
PROPOSED RULES . 20329

Mr. Brigham said that almost all of the difficult cases to date fall into two categories.
One involves disabilities caused by disease entities that have not obviously stabilized®-
cancer, diabetes, etc. Here the position of ORCCP has been that if the person is qualified.
gt the present time then the burden of proof is on the employer to show that the costs of  ~
. the unexpected recurrence of the disease entity (e.g. costs of providing a new worker
with break-in training) are so high as to make the accommodation unreasonable. ' ,

~ Mr, Brigham noted that the crucial factor in determining whether the cost-imposed would
be unreasonable is the size of the firm and the proportion of total employment cost that
the extra cost-would constitute, - v o

~

The other problem area are cases associated with emotional handicaps. How to de-
fine reasonable accommodation in these situations requires difficult judgments.\ A re-
lated issue is that of determining whether the complaining person really considered
himself a handicapped person of if he is just using the handicap as a way of saving a job
that he (she) is being dismissed from on other grounds. )

(3) Jobs and Accommodations for Blind Individuals*

ince World War fI there have been a number of very detailed surveys of the employ -
¢ situations of totally blind veterans. Many studies of job restructuring aimed at
ning up jobs for blind people are readily available, The miost well known judicial
decision on what constitutes reasonable accommodation also involves a blind individual’
Thus, the information about adjustments required for people who are totally blind, which
is a very severe disability, can be used to {llustrate in detail what reasonable accommo-
dation might entail in practice.

The court case involved a blind teacher in upstate New York. The New York State
education law contains a regulation that specifically forbids schpol administratoers
from laying off a teacher who goes blind as loyg as the handicap does not imterfere with
his ability to teach. In his argument** the judge reasoned that blindness in and of itself
does not impair the faculties required to besan effective teacher (i.e., ability to organize .
, material for presentation, present it orally before the clads, etc.) so that the law required
, ¢ that the chool system supply the teacher with whatever special resources were necessary
¢ out the gncillary functions of paper grading, calling on students who raise their

*Mr. Geoxrge Majors, Office for'the Blind and Visually Handicapped (HEW), was inter-
viewed in comnection with this section. He and his staff provided the references-cited
herein,

«  *%Bevan vs. N.Y. State Teachers Retirement System, 345 N.Y.S. 2d, 921,

-11-
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What does the extra cost of employing a blind tea
In the school year 1968-69 there were 334 blind teaers working in elementary and
secondary schools in’the United States,* Dr. Edwary Huntington did a study based on
. questionnaire and personal interviews with some of thise teachers and with the school
administrators in the systems where they worked, ** H
eight potential problem areas: lunchroom supervision; 3 ministering tests; study hall .
\-i ds; fire drilis; keeping written
records; and discipline. For all the categories Dr.' Huntigton found that either the
blind teacher-could do what appeared at first to require sight (e.g., lead children out
of the bullding at fire drillg), or that compensating substi .. s could be made between
the different categories (e.g. taking on more monitoring dutieg like study hall and dances
instead of lunchroom supervision). Discipline tu @ed out not be the problem that had been
expected. However, Dr. Huntington does mention the caveat hiat there is still some dis-
agreement about the feasibility of blind teachers in elementary s¢hools. The amounts
of extra resources that the average blind teacher requires were very minor -- a braille
typewriter and a cassette tape récorder for keeping written reco: -\: and the occasional
use of an honor student to help proctor examinations and then read the answers into a tape
recorder. ' ) ‘

In sum, Dr. 'kuhttngton's analysis suggests that the only area of coptroversy in de-
ciding what constitutes reasonable accommodations for blind teachers is\the question of
the age of the students. Clearly the issues of discipline and effective pedygogy (is it im-
portant educationally for the teacher to be able to see the young child's redction?) could
be important at the lower elementary grade levels, However, Dr, Huntington's analysis
also shows that there will be no problems in enforcing reasonable accommod! tion for blind
teachers at the secondary and college level, ‘ . \ ‘

Table 3 shows how a sample of fotally blind veterans were distributed by types of
Job.*** The very uneven distribution of the totally blind by type of work suggests\that
the enforcement of reasonable accommodation will have to be very flexible -- not all jobs
can be easily adapted to lack of sight although the range of possibilities that turns up¥n
practice is truly surprising. - : : ) 2\

. ' \.

\

-

Systems at Both the Elementary and the Secondary Grade Levels, Report Presented by
The New York Association for the Blind, 111 East 59th Street, New York, New York
10022, March 1969, Tables I and II, pp. 50-55, '
**Dr. Huntington presents a sunmmary of his findings in Employment of Qualified Blind, ...,
Ibid, pp 42-45, -
***Occupations of Totally Blinded Veterans of World War II and Korea, prepared by the Dept,
*  of Veterans Benefits, VA pamphlet 7-10, Va,, Washington, D.C., 1956,

-12-
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TABLE 3

DISTRIBUTION OF JOBS OF 338 TOTALLY BLIND
VETERANS AMONG DOD PART IV CLASSIFICATIONS

(Pexrcent distribution)
o , Percent

Professional, Technical, and Managerial Work (147) 37.9%
Musical work (4) 2.7%
Literary work (7) 4,7
Public service work (27) 18.3
Technical work (17) 11.5
Managerial work (92) 62,5

' 100.0

Clerical and Sales Work (54) ' 13.9
Recording work (4) - ' 7.4%

General clerical work (3) | 5.5
Public contact work (47) 87.0
General public contact (15) 100.0

o Selling (32) A -

Service Work (6) i 1.5

Farming (48) 12.3
General farming (18) ‘ 37.5%

Animal care (28) 58.3
Fruit farming and gardening (2) 4.1
’ 100.0

Mechanical Work (37) 9.5

Machine trades (8) ’ 21.6%
Stone or glass machining (1)
Mechanical repairing (7)

Crafts (29) ' 7843
Electrical repairing (8) 100,0
Bench work (11) S~——

Inspecting and testing (2)
Phtographic work (8)

Manual work (96) 24,7
Obsexrvational work (5) 5.2%
Manipulative work (70). 72.9

Benchwork (Assembled and related) (45)
Machine Operating, manipulative (25)
Elemental work (21) 21,8
R ’ R 100. 0 . lm. o

Source: Occupations of Totally Blinded..., Ibid., p. 6.

. . - 13-
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The study based on this survey lists in detail the arrangements and accommodations

. 8urrounding each of the 388 job situations. It is difficult to summarize this material in
that the specific types of minor devices, task restructuring and use of sighted individuals

- 18 50 diverse. In the professional public service and managerial areas the part time
assistance of a graduate student (or other secondary worker-+wife, ‘elderly part time
warker, efc.) is usually the only extra resource required (when any are required at all),
In the employment and clerical field the accommodation usually involves only minor job
restructuring to'allow the hlind clerk or secretary to specialize in'those parts of the '
office information network that do not require immediate sight -- €.g., handling infor:
mation received over the phone and stored in dictaphones as opposed to processing |\ .
written information left in in-boxes that require immediate response. oo

Recent developmen\h\s in job restructuring technology suggest that thﬁ clerical ‘area is
going to become a more {mportant source of employment for blind individuals. The ,
general area is called "Information Service Processing" and includes such, jobs as social
security service representative, vehicle dispatchers and starters, esﬁ;mafgrs and in+
vestigators, etc,* A \ [

. \‘\
; Precise Wording of the Reasonable Accommodation Provison. N

9 |
Our analysis strongly suggests that in the laJ.Lge majority ft %eq etfiforcémmt of
reasonable accommodation will not result in any significant cost in reasé\ for employers.
However, some of the material covered indicated that there are sityations in which
accommodation would, except for very large agencies and firms, require kignificant \
financial outlays, and/or risks and disruptions. This suggests that t ought-should be given
to alternative ways of wording the provision. One approach possible would be to défine -
reagonable accommodation as a percent of some economic factor sucl 'ns the total wage

bill or per employee costs . \No completely satisfactory solution has yet, however, been
devised. ‘ ‘ 1

'
s

*Louis Vi'eceJ‘.i, Guidelines for the Sel
in Information Service Expediting, Rehabilitation Institute, Southern linois University,
Carbondale, Illinois, June 1975, , . -
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. " . PROGRAM ACCESSIBILITY (Subpart C)

\ . .
' Subpart C prohibits the exclusion of qualified handicapped persons by reason of the
inaccessibility of a recipient's facilities; it applies to all programs and recipients covered
by the proposed regulation. Two standards are established for program accessibility --

\ one for new construction and alteration (84, 23), the other for existing buildings (84.22).

\ Under section 84.23, new construction m{d design must, at a minimum, meet the
standards for barrier free construction established by the American National Standards
Institute (ANSI). Ahy alteration of existing buildings which is undertaken must also con-
form to the ANSI standards if the alteration involves work on a portion of the facility which
is-covered by the ANSI standards, such as toilets, elevators, stairs, and curbs, All

tederal and federally assisted construction is subject to virtually {dentical requirements
under the Architectyral Barriers Act, P. L. 90-480; public buildings are subject to similax
requirements imposed by state law in forty-eight states,

Under ségtion 84,22 (existing facilities) each program or activity, when viewed jn its
cntiretﬁo, must, within three years of the effective date of the regulation, be physic%lly
accessiblf to t ydicaped persons. Because of the"f*exibility allowed by the regulation,
it is expeﬁted hat mast recipients will be able to achieve compliance by altering, at the

. very most, only\one-third of their existing buildings.' ~

mpréen[ts a range of estimates of tl‘uxcost of compliance for existing
Yh the estimates lack precision, they\do give some idea of the magnitude

« the \costs which e incurred, After presenting cqst estimates, the sources of bene-
\ indicated elmatives are ‘c_on'sidered. \
\ Cost E imates \
Al \ - \
New\Constructi \ :
: _ ‘
The Qffice of Fac ‘ : hg and Property Management (OFEPM), HEW,
nmends that for Hudget purposes, the cost of barrier-iry ¢ construction should be
i | 4t one-half ‘ § he total project cost) Other estimates v from
jone-tenth tq one perc 1only accepted figute is, however, the oxe rec-
‘ommended by OFEPM ; ! dge it , together with the existence &f
‘partially duplicative state a d federal reqiirements, renders he economic impact o
provision insignificant. \ [ e |
\\ \
‘\ A '
* | \
. N
\ 3
‘Y\‘ T“\\
) )
El{l{c . FEDERAL REGISTER, VOL. 41, NO. 96 ONDAY, MAY 1‘7, 1976

\




" 20834 R, | PROPOSED RULES

. -Existing Facilities

The total estlmated cost of altering enough existing facilitles to meet the standard of
program accessibility. is ‘between, $216 - $475 million,’ or an annualized cost of $50 million.*
. The methad of arriving at these figures follows

. ‘?lementary and Secondary Schools. If-all buildings were required to be completely
accessible, we estimate that $458 - $1, 000 million would be needed (see table 4)., However,.
because of the flexibility allowed in attaining compliance it appears reasonable to assume
that, at most, only one-third of this total would be needed -- - $151 - $333 million.

Only about 10% of all elementary and sec0ndar¥ school children are handicapped** and
a much smaller percentage (probably not exceeding 1%) have those kinds of physical handi-
caps that .require special modifications of buildings. Thus, most recipients should le
. (by providing the required transpdrtation) to assign all of their physically handicapp
children to either new or already accessible existing facilities, For example, even a /
moderate size local system ( say with only 5 - 10 separate buildings) witli no new or already
accessible buildings, should have to modify only one or two of its buildings. Similar per-
centage factors and' reasoning apply also to the schools- viewed as employees of adult
handicapped individuals. Thus,. the cost estimates based on our assumption of one-third
appear to be. very conservative - i.e, they are definitely upward biased.

' ther Educatlon. If a]l buildings of institutions of higher education were required to
be completely accessible, we estimate that $198-$432 million would be needed for that
purpose (see table 4). Applying the same very conservative one-third assumption used for
elementary and secondary schools, the costs would be in the range $65-$142 million, ***

e

*The larger figures represent costs that are "one-time outlays which must be "annu-
alized" before they can be compared Wwith perpetual benefit flows like the increase in

- annual earnings estimated in Section II. "Annualization" involves factors like annual
maintenance outlays and the rate of return that could be earned if the funds were
invested elsewhere .

**An analysis of specialﬂeducation proposed by Mr. Howard Bennett (Office of Civil Rights)
suggests that the proportion may even be lower than 10%. See Special Education, Office
- of Civil Rights, March 17, 1975,

- ***This does not cover non-degree granting post-secondary schools. These consist pri-

marily of proprietory vocational schools, and hard data on numbers.of students en-

~ rolled, etc., is hard to come by, This ommission will add a source of downwaxd blas
to our estimates but it is unlikely to be larger than the offsetting upward bias caused by
our one-third assumption, '

RS
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. | TABLE 4
CALCULATIONS OF ESTIMATED COSTS OF REMOVING
ARCHITECTURAL BARRIERS IF ALL BUILDINGS WERE
REQUIRED TO BE ALTERED
Elementary and Secondary Schools , ,
1. Estimated value of school property (71-722 . 4 $88.5 Billion

2. Low-side estimated percentage cost to remove
barriers by alteration?® N .517%
3; High-side estimated percentage cost to femove .
barriers by alteration® « 1.13%
4, Estimated cost of removing barriers by alteration }
if all bujldings needed alteration --=(2) x (1) $ .485 Billion

--~ (3) x (1) $ 1,000 Billion

Institutions of Higher Education
5. Estimated value of school building property

(71-72)d - $38. 2 Billion
6. Estimated cost to remove barriers by alteration .
if all buildings needed alteration = ()X () $ .198 Billion
) ~--(3)x(5) © § .432Billion

Notes and Sources:-

80btained from data reported in National Center for Educational Statistics Survey 75-153,
pp. 72, 38 and 40, The basis of the value reported by schools is the historical cost of the !
original construction plus any improvements made to date, Because of inflation, the
actual current replacement cost of buildings (and presumably the current cost of modi-
fying them) will exceed their book value with the excess being greater the older the build-
ing and the greater the average rate of inflation since its construction. This will be
another source of downward bias in our cdst estimates. Although it is not possible to
determine the magnitude of the bias, it also appears likely that it will be outweighed by

¢ the upward bias contained in the one-third assumption.

\, bBased on the average of two HEW accessibility projects that were surveyed by GAQ. See
_; // p. 89 of "Further Agtion Needed t6 Make All Public Buildings Accessible to the Physically
- Handicapped, " Comptroller General of the U.S. Based on GAO Report FPCD 76-166,
July 1975. ) ‘
Csame as (b) except that it is the figure reported for an average of seven govermental
projects surveyer

-~ R o

1

"dNCES Survey 75-114, p. 102 -17-
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S

Hospitals and Nursing FacilttivMamy of these facilities are already subject to the. :
ANSI standards through Federal regulatiorand state laws delling with access of disabled
people to public facilities, Because recipients who provide health services are accustomed
to handling clients whose mobilify is impaired, it is assumed that their facilities are, for
the most part, already accessible, The Proposed regulation should not, therefore, impose
significant additional costs on these recipients, * ' o

Welfare and Rehabilitation Service Buildin 8, Various regulations (including 45 CFR
128, to be effective 10/76), as well as general policy, require|case workers to give
services or determine eligibility wherever necessary, Thus, if the client or potential -
client is unable to go to the building where the service is performed, the case worker must
go to the client's home, Because this approach to creating program accesstbility is per-
mitted by the 504 regulation, no significant additional costs will be incurred by these
- recipients, ‘ '

4

lable 5 presents a summary of our estimates of the range of possible cost increments,

TABLE 5~ /
ESTIMATES OF COST
INCREMENTS FOR MAKING ALL EXIST/{NG

FACILITIES ACCESSIBLE
(Millions of dollars)

. Low | ' " High

Type of facility side % gide
Elementary and Secondary School ‘ 151 333
Higher education e 65 \ 142
Hospital and nursing  _ w 0 \ 0
-Welfare and rehab service : _o % 0

Total 216 475

Source: See text discussion,

*It has not yet been decided whether individual doctors who are reimbursed under
Medicare and/or Medicaid are considered recipients and thus covered by the proposed
regulation. However, even if they are, it does not appear likely, given the flexibility
allowed in attaining-complisnce, that significant costs will be imposed on individu#
participants, Many are located in already accessible medical bulldings and others will
be able to comply by making house cadlls, referring to doctors with accessible office
facilities, -scheduling physically handicapped patients in groups at accessible facilities,
etc, ‘ . Co-

-18-
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~

Benefits

Increased building accessibility will generate benefits in three areas: (1) reduced
costs of providing elementary and gecondary education to some handicapped children;

(2) increased lifetime earning capacity of those additional handicapped youngsters who will
now go on to college and (3) the increased earnings ‘capacity of handicapped workexrs who
can now find better employment of their skills in jobs located in newly accessible bufldings.

Each of these areas is also the subject of its own subpart -- elementary and secondary
education (subpart D); higher education (subpart E) and employment (subpart B). The total
amount of benefits for each of these areas will be the sum of the benefits produced by both
the physical accessibility provisions of this subpart and the other (non-accessibility) pro-
visions of each specific subpart, Thus in subpart B above we estimated that the total
amount of pecuniary benefits from all the provisions influencing employment discrimination
(i.e. procedural provisions, non-accessibility accommodations and accessibility accom-
modations) might be as much as $1 billion per year. Similarly in our analyses of sybparts
D and E below we will include the effects of both the accessibility provisions of this subpart
and the other non-accessibility provisions of each of those subparts, In the concluding
section, the costs of this ’subpart are added to all the non-accesstbtﬁty costs associated
with the other subparts and this grand Yotal is balanced against the sum of the benefits of
all the /ot‘her(‘subpart‘s. c,

Alternatives v

Possible alternatives range from requiring the immediate modification of all of the
recipients’ existing facilities to limiting the regulations coverage to ne€ construction.
The approach finally decided upon, which allows recipients to keep costg minimal by
using. methods other than physical alteration of all building, was believed ty constitute
the most equitable balance between the interests of excluded handicapp rsons and
those of recipients. The cost estimates shown above, when combined with evidence
presented elsewhere on the magnitude of the benefits that will be generated, lends
support to this decisien.

-19-
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IV. ELEMENTARY AND SECONDARY EDUCATION (Subpart D)

Subpart D of the proposed regulation sets forth nondiscrimination requirements appli=
cable to recipients which operate preschool, elementary, secondary, and adult education
programs. Under its provisions no handicapped child may be denied a publid education, nor
may such a child be excluded from the regular education program unless suitable alterna-
tive education is provided at public expense. In the latter case, the burden of showing that
" placement outside the regular setting is in the best interests of the child is placed upon the
recipient (sec. 84.35); the child and his or her parents or guardian may object to the place-
ment and have the right to an impartial hearing if they do so (sec. 84.36(e)). If it is deter-
mined that the child's interests will be best served by placement in a program other than the
one o"pfrated by the recipient, then the recipient must pay full tuition, and, if incurred, any
room x1.nd board, and transportation costs of t{m placement (sec. 84.34).

It is expected that these provisions, together with the standards established in the regu-
latton fqr preplacement evaluation (sec. 84.36(c)), will result in a greater proportion of-
handica(gped students being placed in the regular school setting. Whether placement is made
to regular classes, special classes, or outside the recipient’s program, the regulation Je-
quires that the education provided be as adequate, in terms of meeting the needs of the handi-
capped child, as is provided to non-handicapped children (sec. 84.36(a)).

Other provisions of Subpart D require public schools to locate handicapped children who
are not presently in school (sec. 84.33) and, within one year of the effective date of the )
regulation, to provide nonacademic and extracurricular services without discrimination on
the basis of handicap (sec. 84.37). Where applicable, the subpart applies to private as well
as public schools. ‘ '

In order to analyze the effects of this subpart, it is important to understand the context
of judicial and legislative developments in which it will operate. ’ :
Background and Plan of Analysis

Table 6 presents data that indicate the broad’ouTtiine of trends in special education in the
United States. Since the end\of World War II there has been a steady up-trend in various in-
dicators of the coverage and effectiveness of special education, such as in the proportion of
all handicapped childred served, amounts of resources spent per student, and proportions

served in the less restrictive type settings. These broad trends in amounts and types or res

sources both reflect, and have themselves influenced, developments in the courts and the
State legislatures regarding the legal status of the handicapped child's right to an equal
education. : : ' ' o :

Recer lan‘dmark decisioris* have made it clear that handicapped children have a con-
stitutional right to public educational resources regardless of their degree of handicap (so

*The two mdst often cited cases are: Pennsylvania Association for Retarded Children v.
Commonwealth of Pennsylvania, 334 F. Supp. 1257 (E.D. Pa. 1971) and 343 F. Supp. 279
(E.D. Pa. 1972); and Mills v. Board of, Education of District of Columbia, 348. R. Supp.

866 (D.D.C. 1972). \

- 20-
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called "0 reject rule”) and also that these resources shall be in an amount and delivered
in a_setting that will, in totality, provide the handicapped child with equal educational
opportunity. ' ‘ :

At the present time, most states have already passed legislation mandating that all the
local school systems must provide sufficient educational resources to all the handicappeu '
children in their districts. In addition, the Federal government has just énacted legisla-
tion that will, over the next few years, significantly increase the share of special education
expenditures that the Federal government will pay for. This legislation (Public Law 94-142),
also requires, 'as a condition for receipt of Federal aid, that the State provide free and ade-
quate education to all handicapped children. ‘

Thus, the proposed regulation will not be the sole means of achieving the goal of
equal educational opportunity for all handicapped children. Rather, it will be one of a
number of powerful forces all advocating approximately the same objective.* The role
of HEW in enforcing this subpart can, therefore, be viewed as one of hastening and
helping to enforce full compliance with the goal of equal educational opportunity for all
handicapped children. ’

This role of hastening compliance should not be considered a relatively unimportant ~
one. Experience in the District of Columbia and other areas which have beefl subject to -
court orders suggests that local agencies may take very long periods of time to actually
comply unless they are faced with strong incentives to do so. Moreover, State legisla-
tion mandating full coverage is one thing, while actually appropriating the needed funds at
the State and Local level is quite another. Thus, the potential for the regulation to make
a significant net contribution is very real.** o

We will develop our analysis of the cost and benefits that the regulation will help to
produce in terms of various sub-groups of children and situations. Benefits and costs
associated with each of the sub-groups are of a different character and also differ in the
degree to which there could be differences of opinion 38 to the balance of costs and bene-
{its. After a summary that brings together all the costs and benefits a brief discussion of
the costs of alternative phasing in strategies is presented. )

*Sections of Public Law 94-142 cover most of the same ground as Subpart D ofthe pro- .
posed regulation. The only significant difference is in regard to the coverage of non-
aducational costs assoclated with residency situations. PL 94-142 does ‘not explicitly
state that non-educational costs associated with children in resident schools must be K/
covered. . - e, .

**A1g0 it should be recognized that hastening of compliance itself has a cost vis a vig allow-
ing a less rapid phase in. PL 94-142 allows states .until September 1, 1978 to reach the
goal of complete coverage of all children between the ages 3-18, and 1980 for children
3-21. The regulation follows the same schedule, except that there is no delay for chil-
dren. who are within the state's regular school age interval. ! .

. - 23-
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Sub-groups of Children

)

The children affected by this regulation ;ary along two crucial dimensions: (1) the °
degree and type of handicap they have and (2) the degree to which there exist effective '
advocates for them in the process of testing and screening, which in turn is often the
determinative factor in whether or not they will be classified as handicapped and what
type of special education setting they wlll end up in. ‘

For chlldren who have modérate and borderline degrees of handicap and whose
farailies provide strong protection against mislabelling and misassignment, the main’ :
issue is that of ohtaining (in a reasonable time frame) the appropriate amounts of ‘n
additional special education resources from the public purse. Parents of handicapped '
children form a numerical minority in the political arena and even when educated and
hlghly motivated to help their children cannot always bring the required political
predsure to bear on State and Local legislatures to authorize the amount of funds
required.

At the other extreme are children who have very severe or profound handicaps (e.g., i
a youngster who scores less than 30 on the IQ test) and who, for one reason or another,
lacks the personal advocate necessary to insure that they will obtain appropriate residen-
tial care and educational services. For these children (a much smaller grovp than the
first) the issue is much more bas"fc -- absolutely assuring that this group always obtain
decent and humane residential surroundlngs as well ag access to meaningful educatlonal
experiences.

& .

Finally, there is a third group of children who range in degree of handicap from being *
on the borderline of needing a residential setting to actually having no real handicap at all,
and who lack strong parental advocates to protect them from mislabeling and misassign~
ment abuse by the system. This group contains large numbers of de facto non-handicapped
children from disadvantaged backgrounds who have difficulty performlng on standardized
tests and/or have frequent disciplinary episodes. This group-shares with the first group
the general problem of obtaining adequate amounts of speclal education resources. How-
ever for most of these children (especially those who do not really have handicapping con-
ditions) the major 'issue is that of mislabeling and mlsass{gnment. For them the regulation’s
detailed due process and evaluation provisions (including the requirements of multiphasic
testing and screening and periodic re-examination) and its emphasis on special education
being delivered in the least restrictive setting possible can be vital. For example, it can
méan the difference between an inappropriate assignment to a residential setting vs. obtain-
ing special education in a regular schogl by spending part-time in a special class and part-
time in a regular class. As shown below there is evidence that the negative impact of
inappropriate institutionalization on a child's subsequent life chances (including lifetime
earnings capacity) can be dramatic.
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’
Cost-Denefit Analysis

“I'he main source of pecunlary costs will be from extending special education services
to hdicapped children who are not now receiving any kind of special education. There
will also be some shifts in the burden of the pecuniary costs of special education that will
result from some parents shifting their handicapped children from private programs,
where the parents pay part or all of the costs, into fully funded public programs.

There are a number of important sources of pecuniary benefits. One is the reduction
in costs that will be generated by the requirement that handicapped children receive their
education in the Least Restrictive Setting (LRS) pqssible. Another source of cost reduc-
tion will be in the non educational costs of maintaining severely and profundly handicapped
individuals. The other important source of pecuniary benefits is the subsequent increase ..

_in the earnings capacity of both handicapped children and the non-handicapped children who
' escape mis-labeling. Sources of non-pecuniary benefits are the greater life satisfaction
obtained by the children as a result of improved education and the general satisfaction ab-
tained by us all from having helped to improve greatly the life situation of less fortunate
individuals. &

Details of these costs and benefits are now presented for our three sub-groups.

Severely and Profoundly Handicapped. - The two important handicapping categories for
which this issue is significant are mentally retarded and emotionally disturbed. Hobbs*
reports that there currently are about 60, 000 mentally retarded children of school age in
residential institutions. The number of institutionalized emotionally disturbed youngsters
is not easy to ascertain but it is likely to be significantly in excess of the number of insti-
tutionalized mientally retarded children. The latest estimates by the Bureau for the Educa-
tion of the Handicapped indicate that as of FY 1974-75 there were about 1 millien emotion-
ally disturbed youngsterg who were not receiving any special education resources. And it
.is probable that some significant proportion of these youngsters were in some kind of
residential institution. )

The thrust of the major recent court decisions on the right to education by the handi-

capped makes it clear that regardless of the nature or severity of handicap the State educa-

" tion authority is directly responsible for providing amounts of educational resources that |
are appropriate to the child's capacity. This is sometimes calledthe "'zero based reject )/
policy, " and is one of the objectives that the proposed regulation will seek to promote by
adding the weight of its enforcement potential to the enforcement power of the courts. The
need for the additional enforcement power appears particularly urgent for this subgroup of
children, and before presenting the cold facts and figures on costs it might be well to point
out some of the reasons for this special concern. :

*Nicholas Hobbs, The Futures of Children, (Jossey~Bass, Washington, D.C., 1975) p. 142

-
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Students of social programs for.the handicapped and other disadvant f;ed ‘groups stress

the importance of the personal incentives and attitudes of the administrators of institutions

in determining the amounts of resources and the quality of treatment actually received by
disadvantaged clients.* The reason that it is felt urgent to make State Education authori-

ties directly responsible for educating the severely handicapped is that the traditional state
administrators of the residential institutions that serve these children are not as strongly
motivated toward delivering these types of resources. There still exists some debate ovér
what benefits are actually ohtained from education resources in the case of some very ~
severely handicapped children. Thus, it is clearly in the best interests of the chil- v
dren to have an agency that believes in the efficacy of the treatment be the ones who -
are also responsible for struggling to obtain the funds, buy the resources, have them ’
applied, etc.

The situations that existad before the court rulinge 4n Pennsylvania and the District of
Columbia, not'two states that are noted for harsh treatment of the disadvantaged, also
sharply demonstrate that the fate of these children cannot be left to the goodwill of just any
administrator in the State bureaucracy. In Pennsylvania the officials who are overseeing
the implementation of the Court order found that there were about 4,000 school age children
in the nine State institutions for the mentally retarded in 1972, Of these about 2, 500 were
not being provided any kind of training or educational services at all. These were all
childien with IQ's in the severely and profoundly retarded range (IQ less than 30).** Pre-
vious to the court's decision the State welfare authority had responsibility for the education
and other needs of all children placed in these institutions. Since the court decision, which
placed the authority for the education of these children with the State Department of Educa~

" tion, all have been receiving some form of educattonal services with ever increasing per-
centages actually being taken to a classroom setting off-grounds.***

Assuming that we can expect that the key State administrators will be strongly moti-
vated to deliver resources, the next issue is what amount of resources will be required?
State spec¢ialists in education of the handicapped were queried as to the cost of providing

*Hobbs, Ibid., Chapter 5.

**It was ﬁound that about 1500 chﬂdren were being provlded some form of educitional
services. However, it was also found that these children all had IQ's high enough to .
have benefited from special education in & non-institutional sétting. . This case s .
discussed again in connection with documenting the aignlﬂcance of the mislabeling ,

problem. o
***Telephone interview with Dr. Gary J. Makuch Aulm Commissioner for Special

Education, Pennaylmh Department of Education, Daeemhar 2, 1975. .

\Q | ’ " =26~
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- - consensus wagd figure of about $5, 000 per student per year. The word educational is
‘underlined to stress that the $5, 000 does not cover the cost of normal maintenance (food,

_education costs or that they can be allocated to any State agency's budget, just as long as@ .

ster as well as the possibility of reducing the cost of supporting the youngster if he can
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educatioml &eMﬁaa to the Be\ierely handicapped children in residential settlngs. * The

clothing, shelter) and other non-educational activities that are 'requtred by the institutionai-
iz,ed child. This 1s a point that could develop lnto an lmportant source of controversy.

..The proposed regulat’ion as now written states that a free education must be provideq .
aud will include provisign by the State of non-medical care e and maintenance (food, clothing,”” "
etc). It is not clear if it is meant that the State Education Agency must bear these non- - "7

they are prowided tn e child without any cost to his family. - ﬁ'

A
-

From the point of view of the child and his family it makes little difference what, State ]
agency is made to absotb the cost as long as it does not have to pay them. However; from
the point of view of insuring that educational services keep reaching the most helpléss\and -
deprived of the severely handicapped children (e.g., those with no family at all or very poor
parents) it may be wise to require that the State education agency only be made to pay the ,
special education costs associated with these children and have the State welfare office man-
dated to pay any non-educational costs incurred on account of their need for a residential
setting. This i8 because the whole effort may run the danger of becoming very controversial
if, because of the way it is administered, the State ends up paying the non-education tosts of
handicapped youngsters from non-poor families. If the State welfare agency is left wlth the
responsibility for these non-education costs thendit is likely that some special means tested
formula will be set up under whlch a more equitable distribution of .the burden by income
class will develop.

)

. On the benefit side there is the possibility for both psychic and pecuniary gains. The
sources of the benefits are the increased capacity for enjoying life on the part of the young-

learn to care for his bodily and personal needs such as dressing himself, feedlng hlmself
shopping for himaself, etc. Data presented by Conley** suggest that the annual cost of
maintaining a severely retarded person, over and above the cost of his food, clothing and
other normal consumption expenditure, was about $3, 500 in 1970.

4

-

“*Telephone tnterviews with Ms. Lucile Anderson (Virginia Department of Education),
Mr. James Keim (Maryland State Department of Education) and Dr. Makuch.

**Ronald W. Conley, The Economics of Mental Retardation, (Johns Hopkins University
Press, Baltimore and London, 1973) p. 297-298.
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»

' This primarily reflects t:he salarles of the many attendants that are required to assist

~ the severelysretarded person in taking care of all his basic bodily and personal needs. If
C edxcatlom.l/tmming services enable a severely retarded person to do without these. attend-

~ants, then a cost/benefit ratio of 1 or greater is highly likely. Thus, if aix y rsof |~

emcatlon/tralnlng Are required (at $5, 000 per year) to produce this cape , and if the
individual live§ for more than 15 years after completing the training, then, the ratio of

~ discounted benefits ($3, 500 annually) to costs will start to exceed unity, if we use a reason-

able range of discount rates. *

~ Canthe severely and profoundly retarded be given this capo,hmty by recelvmg education/
training type service as children? Given time limitations a search and survey of the child
development literature was not feasible. Phone interviews with a number of State education
department speclallsts elicited the opinion that they can produce this effect.

Children Vu.lnerable to Mis Labellng The major current concern of specialists in the
area of education of handicapped children is the negative effect that the very process of
labeling and assignment to identifiable special classes may be having on handicapped chil-
dren.** Th\is growing concern hag-resylted in an acceleration of the "Mainstreaming” -
movement -- i.e., the placing of handicapped children in the absolutely least restrictive
setting possible. Another effect of thig concern has been to focus even greater attention on

the issue of mistaken diagnosis and the resulting compoundl.ng negative effect on the child's
life chanoes. /

Most of the major court decisions have spellgy out in detail the type of testing, screen-
ing and mandatory rer~examination procedures that must be followed by state school agminis-
trators in determining whether a child is handicapped or not and if so what type and degree
of severity.- The proposed regulation seeks to hasten the achievement of this objective in
all states and ghus decrease the total amount of mls diagnosis and ‘mis-assignment éenerated\
by the systern.

*The formula for the present value of a perbetulty of $(a) per year 18 v
rresent Value = $(a)/1 '

where 1 is the discount rate. For streams of benefits that comtmie for more than 15
years this simple formula gives a good approximation to the exact value which is given by

[N

n .
Present Value = $(a) Z 1 /(1+l)t , . \
t=1 ' . )

when n is large. n is the actual number of years that the benefit continues.
**Hobbs, Op. Cit., Almost the entiré book is devoted to this issue. '

o
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R Reductio‘\‘s in mis-diagnosis and misassignment Wwill. ?leld benefits. in' the form of
| increased lifetime earnings capacity and increased life satisfaction of-the children involved.
There will alsp be benefits in the form of savings in the cost of special education from the
int of mainstreaming. Positive costs will be generated by the greater amount
and quality of #ee‘,\tmg and screening procedures that will be required. No attempt. is made
to estimate these|costs. They do not appear to be of any magnitude that would become op-
pressive to a sch(bol gystem. We d(o attempt however to get some idea’ of the order of mag-
' nitude of the bénefits (including the' reduction in special education /costs) They appear to
! be potentially lgniﬂcant and they dmstitute one lmportam: offset to the costs generated by
\other parts of this sub-part and other sub-parts of the' regulation.
| \

A number pf facts suggest the wldes'[h'ead existence of mis-diagnosis and misasslgn-
ment. One striking example is provided by the facts uncoveredin the landmark Pennsylvania
case discussed/above. I was found that approximately 37 percent of the instutionalized
population of mentally retarded school age children scorés;d in the IQ range between 40-75.
Children who score in this range (and do not have any other traits that make the diagnosis
more complex like having additional types of handicapping conditions) dre labeled "Train-
able"” or "Educable" and aré usually assigned to a regular publc school sPstem for some .

. form of special|education treatment to be delivered in a non+residential day school setting. .

\  Spme fraction df these children undoubtedly were institutiopalized because they had, in.
addition to a very low [Q score, some compounding disa r:r\ conditions (e.g., severe lack
of control of physical r‘povemem:s) so that they were not thislabeled or misassigned. How-
evér, people charged with overseeing implementation of the court's order* report that this
can\md( explain all of the 37 percent; i,e., some of these ¢hildren were inappropriately
ss{gned to an imstitutional setting. ’ '

Y\ner evidence comts from studies done by psychologisw concerned with the problem

eling of non-handlcap d minority group chlldren. For exan\pl Hobbs reports ona
n which the rate at which persons were being mislabeled as, retarded were reduced
50 percent when a*) adaptive behavior test, im addition to the IQ test, was required.
all of the children who changed aver fg:om handicapped to npn-handicapped status

ally Dis :rbed. " Many authorlties ln the field feel that there ls wldespread abuse wlth re-
gard to thi

\

‘Telephoﬂe interview with Dr. Makuch.
**Hobbs, (& . Cit., p. 29-30

oot . | - 29_ .

54

FEDERAL REGISTER, VOL. 41, NO. 96—MONDAY, MAY 17, 1976




20348 . . , pnorosm RULES ‘

’ dlscipllmry problems are llkely to end up labeled as emotlonally disturbed. Perhaps the
most widely cited evidence on this phenomenon is the difference in incidence of this handi- -
cappmg condition by sex and age. Chart 1-shows data obtained from the Natfonal Center
for Health Statistics' periodic survey of health status. ,Note the significantly higher rate
for boys in the early years of elementary school which tends to disappear &t the latter high
school grade. Some of the narrowing could be due to selection processes that take
place with age as more and more of the emotionally disturbed either recover or become
instutionalized so that by thé senior year of high school only the .non-emotionally disturbed

. are left in school. Although this could probably explain some of the observed mrrowlng

- between age cohorts, it is not likely to account for all of it. In part it reflects mislabeled

“bad boys" belng unlabeled as they learn with expe;ignce to become ''good boys."”

R

; cam'ly widespread phenomenon. Is there anything more direct we can say on the magnltude

, of benefits? By exactly how much special education outlays will fall 1s difficult to say, but..
'~ it appears that the savings could be substantial. For example, even if we assume that only
50, 000 children will shift from residential instititions to programs in regular school sys-
tems, an expenditure saving of $150 million per year would result. This assumes that the .
differential in. educational outlays between a typical residency situation and a typical special
education programi in a day school setting is three thousand dollars per student, per year.

, Other crude cost saving calculations wiu be made and incorporated in a summary analysis’
below.*

Emplricai evidence on the earnlngs capacity effects of mlslabelmg and misassignment
" {8 scanty, but what exists is very lnteresting. There is one study reported on by Conley**
"in which a group of low IQ students from regular classes (i.e., they were not labeled MR) .
was followed up along with a group.of labeled children from both residency and specfal day
programs. The study reported the following findings. Among those who had been .officially
" labeled MR, lahor force participation increased steadily with IQ level except that among

*A detailed study of the cost saving effect of moving to less restrictive settings would
also have to include an analysis of the possible sources of increases in expenditures
* per yegular pupil that might take place when large numbers of handicapped children
are mainstreamed. Thié effect would reduce somewhat the net expenditure savings
but would not elim{nate it. Also, some attention should be paid to the issue of possible -
non-pecuniary costs imposed on non-handicapped students due to mainstreaming handi-
capped children. Interviews with lawyers and others spectalizing in the area of handi-
* capped ¢hildren suggest that this is not an important issue. In practice the mainstreaming
of handicapped children has not been observed to interfere with the education ohtained by
non-handicapped children. '

o "’Conl}’. 92- C!_t‘ ¢ P. 193

FEDERAL REGISTER, VOL. 41, NO. 96—MONDAY, MAY 17, 1976




PROPOSED RULES : 20349

N . CHART1
~
?
o} —
w B ha
>
(]
. o
g
‘ ——
ps
€
o -
| 5
o .
- w
& 0 : .
< .
> R
& —
w
(3]
c
a 2 —»
1 -
‘
0
18

AGE

FIG. 4: COMPARISON BETWEEN GIRLS AND BOYS IDENTIFIED BY
THE SCHOOL AS EMOTIONALLY DISTURBED, BY AGE

Source of Data: National Center for Health Statistics, Series 11 #139.,

Chart is taken from Craig and McEachron, The Development and Analysis of Base Line
" Data for the Estimation of Incidence in the Handicapped School Age Population, Stanford
Research Institute, California, 1975, Study prepared for the Assistant Secretary of
" Education, Office of Education HEW.

»
-31-
56
[l{[lc ‘ _ " FEDERAL REGISTER, VOL 41, NO. 96—MONDAY, MAY 17, 1976 .

:/-

/ : >




20350 PROPOSED RULES

‘those with the highest IQ levels, participation fell below that of the members of the pre-
ceding IQ category. However, among those low IQ students who had not been labéled (and
who had IQs about the same evel as the highest IQ group among the labeled group) labor
force participation was the hi vhest of all.*

Another source of evidence on the effects of mislabeling and misassignment are the
numerous studies of subsequent differences between institutionalized and non-institution-
alized handicapped people. Both Hobbs and Conley cite follow-up studies that find that,
ceteris paribus, institutionalization produces a variety of negative impacts -- low self
esteem, excessive dependence, etc.

It is difficult to generalize from indirect evidence that was obtained in widely differ-
ing surveys etc. Much more time would be required in order to do a detailed critique ‘of
all existing studies and to even begin quantifying pecuniary benefits. Hobbs, who is a well-
known authority in the field and who just completed a comprehensive survey of all aspects
of this area, concluded very strongly that even what might be called "proper" labeling and

categorizing can permanently stigmatize children and can lead to a reduction in their capac-
ity to enjoy life and earn a living.

Handicapped Children in Need of More Resources. As noted above many States have
already passed laws requiring that all handicapped children must be served and available
-data on trends show that over time more special education resources have been provided
to the handicapped.

However, according to estimates of the overall incidence of handicapping conditions
various gaps in coverage still exist. Table 7 shows the latest estimates of this gap both
in the aggregate and by type of condition. We will use these numbers to make estimates
of the gross cost increment from extending special educational resources to all uncovered
children. The possible cost reducing effects via mainstreaming and less mislabeling, are
brought together in the final section. The figures in Table 7 have a number of character-
istics that should be understood before using them to estimate the gross increase in
expenditures. '

In each of the handicapping categories the figures for the total number of children
(served plus unserved) are based on information obtained from a variety of sources
including information from national agencies and organizations, plus state and local
directors of special education. For most of the categories the overall incidence estimates

*It could be argued that much of the mislabeling effect is explained by the fact that mis-
labeled children usually are from very deprived family backgrounds and that it is this
factor rather than mislabeling per se that produces the observed relation. No availahble
study had tried to held this factor constant and many investigators have found a strong
correlation between parental apathy and mislabeling.

32
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TABLE

7

ESTIMATED NUMBER OF HANDIGAPPED

CHILDREN SERVED AND UNSERVED BY

TYPE OF HANDICAP 1974-75

20351

incidence factors are:

Note:
here

-LD=3.0%,
The same caveats in the note to Tablé 6 apply

Multi-H:

.06%

Type of Handicap ‘Served Unserved Total Serzed
Total Age 0-19 3,947,000 | 3,939,000 | 7, 886 000 ‘50t
Total «  6-19 3,687,000 | 3,012,000 | 6,699,000 | S5
Total - 0-5 260,000 927,000 1,187,000 | 22
Speech Impaired 1,850,000 443,000 | 2,293,000 |81
Mentally Retarded 1,250,000 - 257,000 | 1,507,000 |83,

. (655,000) 1890.000)*|(26)"
Learning Disabilities 235,000 1,731,000 1,966,000 12
Emotionally Disturbed| 230,000 | 1,080,000 | 1,310,000 |18
Crippled § Impaired 235,000 93,000 328,000 | 72
Deaf | 35,000 14,000 49,000 |71
Hard of Hearing 60,000 268,000V 328,000 18
Visually Handigapped 39,000 27,000 66,000 |59
Multi-Handicapped 13,000 . 27,000 40,000' 33
Source: Same as for Table 6, 74-75 figures. The additional

*Assumes a learing disabled incidence rate of 1.0% rather than 3%.
See discussion in text.
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. from these sources has remained uncomfortably constant since around 1960; i.e., for
visually handicapped, hard of hearing, speech-impared, emotionally disturbed and men-
tally retarded, the incidence percentages used in FY 75 are the same as those used in
1960.* This could lead to significant error especially for those categories (e.g., emo-
tionally disturbed) that may have been influenced by developmentsin psychiatry and pre-
school intervention programs during the 60's.**

The category "learning disabilities” is a relatively new formal label for handicapped
children. It is very controversial among students in the field. Many investigators assert
that there is no objective way of ascertaining that a child has a "learning disability” other
than to point to the results of the supposed handicap -- low grades in school relative to
expectations, given the child's performance on IQ and other standardized tests. One
skeptical researcher concludes that "children who fail in school but do not fit into other
special education categories also may be labeled learning disabled.*** ‘

Another characteristic to note is that, for the most part, the numbers in the served
category include children who are being served by private schools**** and the numbers
for the unserved in most of the categories (emotionally disturbed however may be an im-
portant exception) represent children who are enrolled fulltime in regular public school
classes. For the emotionally disturbed, however, they could represent large numbers of
children in residential institutions who are not receiving any educational services at all.
(Members of our first group above.) ‘

In sum, it is likely that most of the estimated unserved children shown in Table 7 are
moderately to borderline handicapped children, now enrolled in public schools, and spend-
ing their full time in regular classes. They are receiving no attention in a resource room,
nor are they spending part or all of their day in special classes or buildings. Thus, the
" cost factors with which to multiply the ufiserved numbers in Table 7 should be ones that
represent special education for a moderate to mildly handicapped child.

*See the notes to Table 6. ' .

**Ongoing research at the Stanford Research Institute is attempting to explore the use-
fulness of the National Center for Health Statistics survey for estimating the incidence
of certain handicapping conditions (see the citation to Chart 1 gmve). However, there
are still many unresolved problems with using this survey to guide educational policy
(as opposed to medical care policy). '

***Hobbs, Op. Cit. p. 80-81 .
**+**Most states now provide some form of partial reimbursement to parents who place
their children in special private schools (or at least the state will keep records of
all the hearings that were held in connection with parents' desires to go outside the
public system). These generate records which each state searches when it is sub-
mitting its annual estimates of children being served.

°©
»
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The only available cost factors based on a systematic and identifiable sample of
schools were those done by Rossmiller, Hale and Frohreich in their well known 1969
study for the National Education Finance Project.* They present excess cost estimates by
type of handicapping category for a sample of "outstanding'' school systems, i.e,, ones
which were selected on the basis of a panel of experts saying that they had exemplary
special education programs. Unfortunately, they did not present any analysis of their
cost factors by severity of handicap within a type category. However, they did present a
detailed narrative disussion of tHe programs in each of the systems they served and there
was variation in types of programs offered within a handicapping category. At any rate
their published data allow for selecting excess cost factors along a range from high to low.

Table 8 contains various estimates of excess cost multipliers to apply to the numbers
of unserved handicapped children in Table 7. Although these cost estimates are based on
one of the better known studies in this field, they still suffer from a number of conceptual
ambiguities that make them difficult for us to utilize.

For example, the authors make clear that they obtained all of the components of their
per pupil cost factors on the basis of full-time equivalent average daily memberships.
Thus, the school districts surveyed were asked to allocate a handicapped students' time
to both regular classes and special classes if, in fact, he did not spend all his time in
special classes. Howevédr, in their summary tables, the authors only report the figures
that would be applicable for a "full-time" special education student. They do not report
what fraction of his time a typical special education student (In the districts surveyed)
actually spent in a special education setting. To use their reported excess cost factors .
as they are we would have to assume that our typical unserved handicapped child will
require a program delivered entirely in a separate special education setting (either in a .

" separate-classroom in a regular school build‘t‘ng or a separate huilding). We did assume
this for our "high side" cost factors. For our "low-side" cost factors e assumed that *
the typical unserved student would spend 1/2 of his time in special educational"@ettings and
1/2 in a regular setting. We computed a simple average, of the per student cost of a full-
time special education student and that of a regular student that were reported by Rossmiller
et al.**

t
There are a few other sefious problems with utilizing the factors reported in the
Rossmiller study. The rather high figure they report for physically handicapped probably

*Rossmiller, Hale and Frohreich Educational Programs for Exceptional Children:
Resource Configurations and Costs, National Education Finance Project Special Study #2
Department of Educational Administration University of Wisconsin, 1970. Tables show
ing the per pupil cost indices.

**This aa‘sumes, inter alia, that there are no diseconomies of scale involved as we méve
from a full-time special education mode to a part-time one.

S~
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TABLE 8

SPECIAL EDUCATION iiXCESS COST FACTORS

. / BY HANDICAPPING CATEGORY /—\/

: .o . .
Type of Handicap ) Cost Index Amount of Excess
Cost per pupil. ($)
g Low AIgn— Low
“.cost cost cost k cost
Speech Impaired 1.2 1.1 $200 $100
Montally Retarded 2.0 1.5 @ $1,000 - $500
Learning Disabilities / 2.1 1.5 $1,100 $500
Emotionally Disturbed _ 2.8 1.9 $1,800 $900
Crippled and Other 3.6 2.8 $2,600 $1,300
Impaired , , :
Deaf ‘ 3.5 2.2 a,soo $1,200
Hard of Hearing < 2.0 1.5 $1,000 $500
Visually handicapped 3.0 2.0 82,9;0‘0 $1,000
Deaf/Blind or other 2.7 1.8 $1,700 $800
Multi Handicapped .

*This is the ratio of the total cost (speclal education expendlture plus any
regular education resources) used to educate a handicapped child to the total’
cost of educating a non- handicapped child.

fDerived by multiplying the quantity (cost index -1) by $l 000. $1, 000 was
used as an estimate of the countrywide average expenditure per pupil in regular
instruction. The National Conference of State Legislatures reported that in T
1975 this figure was $l 163. See their study of State Special Education
Finance, p. 8. -

Source: The cost index ratios are from Rossmiller, Hale and Frorich,
Educational Programs for Exceptional Children: Resource
Configuration and Costs. National Education Finance Project,
(University of Wisconsin, 1970). The high side ratios are the
median values of the ratio as across all the districts in their
sample. This is considered "high" because of the probable less
severe nature of the currently not served group. The low side
estimmtaes are explained in the text.
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contains a structural building component that we have already accounted for in estimating
the cost of the building accessibility subpart, Another problem is the relatively low cost
factor for the multiple handicapped group. This probably reflects the particular mix of
severity levels among the handicapped that existed in the surveyed schoo] districts at the -
time of the study. In short, the reader must keep all these shortcomings in mind in assess-
ing the validity of our cost estimates.

Table 9 contains estimates of the gross increase in expenditures required to reach all
children currently classified as unserved. They range from high to low because of varia-
.tion in the cost factors used, because of varying assumptions about the exact number of
unserved children with learning disabilities, and because of the age range assumed to be
covered.

At one extreme the gross cost increase may only be $1.3 billion dollars per year (or
48 percent of what we égtimated was actually spent on special education resources for
covered children in 1974-75).* This estimate assumes that the low side cost factors are
relevant, that only schopl age children are covered and that a 1 percent incidence figure
for Learning Disabled is.used rather than the current official 3 percent figure. At the high
extreme the gross cost inerement 18 $4.8 billion dollars per year (or 155 percent of esti-
mated current expenditures). Thig estimate assumes that the high side cost factors are
relevant, that the target age range¢ is 0-19 and that the official 3 percent incidence for
. Learning Disabled prevails.** ’ |

We have ignored the effect of shifts of already served children between partially
reimbursed programs (under which a handicapped child attends a private school or insti-
tution) and ones that will be fully funded by public funds. At this time almost all states
have some form of partial reimbursement scheme under which parents can olbtain at least
part of the cost of placing their child in a non-public special education school or institu-
tion. In some states the parent is free to choose between 'free' public and partially
reimbursed private (e.g., Maryland up until very recently), while in others the partial

*Whether or not the specialized resources being supplied to already covered children are
adequate is also an issue. We have not addressed this because data on actual expendi-
tures in 74-75 are not yet available. If we agsume the figures we estimate are in fact
adequate (which does not appear unreasonable; since we used our "high-side’ cost factors
to generate them) then we are underestimating gross cost increments if actual 74-75
expenditures are below them and overestimating if the reverse is true.

**The high side age range assumption is not consistent with the regulation as written. The
regulation states that until 1978 the required age range coverage for handicapped chil-
dren is the same as each state requires for its non-handicapped children.” By 1978 the
required range expands to 3-18 and by 1980 to 3-21. However this extension is oply
mandatory if the state does not have a specific law prohibiting extension beyond 6-18.
Also the definition of the category Learning Disabled in the regulation is very narrow
and it will probably preclude use of an incidence factor as large as 3%.
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‘teimbursement option 18 only allowed when there are no public facilities available (e. gy
Virginia at the present time). In phone interviews with special education specialists in
both Virginia and Maryland the latest data on the \fraction of all special education that
came under partial reimbursement was obtained. | The fraction (for the non-residential *
" sector) were very small -- l' 8 percent for Vlrgin and abomkt 3 percent for Marylad *

factor (e.g., Hobbs) also emphasize the importance of
of avoiding all labeling They stress that there are types
conditions that can benefit greatly ‘
education programs.

there readily avallable ﬁn«dings.

Conley"" reports that shortly after erﬁltn.ation f\rom State ;
programs young, mentalfy retarded adults who have heen recorded as "'rehabilitatgd”
(which means they have successfully compJeted the training course and have been placed
in a job) were earning hourly rates of pay about equal ta that observed among general
samples of mentally retarded individuals of the same age and severi category. Further,
Conley believes that "A- prlori we would expect that the averakrze lifetirqe, productivity of
retarded rehabjlitants would be less than our estimate for retarded workers generally.
since the very fact of r‘:}lgrall for vocational rchabilitationis a\mamfest tion of some voca-
tlonal difficulties.” On thl\s basis Conley‘“ coricluded that vocational rehkabilitation

*Ms. Lucile Anderson, Virginia State Department of I“chJcatlo\'x and Mr. James Keim,
Maryland State Department of Education ‘
**Conley, Op. Cit., pp. 284-28 ‘ oo

***I is important to note that the validity of the direction of the sqlect1v1ty bias that Conley
assumes is crucial to the credﬂ;llity of his estimates. To a non-specialist-in this area
its validity is not intuitively obvious. Indeed a recent survey of all published benefit /
cogt studies of vocational rehabilitation concludes that it is not possible to gonclude any-
thing (either positive or negative) about the earnings effect of vocational rehabilitation
training. (John Noble, "Economic Analysis of Rehabilitation Benefits: Can the 'State
of the Art' Conclude Anything About Priorities, "' Paper Pregented at the Annual Meeting
of the American Association for the Advancement of Science, New York, Jan 26- 31 1975.)
Overall time constraints precluded any\additional work on this issue. /
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training had had an effect Dn the earnings capacity of the’ \entally retarded. Calling on his
previous work relating to all rehabilitantg (both mentally rétarded and other disabling con-
ditions) Conley comes to a "reasoned gueg\s that about 50 percent of the observed post pro-
gram earnings of retarded rehabilitants can be at; ribu\ted to the vocational rehabilitation '
training. On these assumptions Conley is. ble to\show that the dollars gpent on vocational |
rehabilitation training for mentally retarde youn; men are all\recouped in the form of

- increased future earnings. :

Vy
What is the significance of t\h’is ﬁnding? \For the category M ntally Retarded (MR)
lone it would appear highly relevant. The higher quality MR pro ms described by “

» rbed and learning disabled -- there is less, certainty The chil :
\ \cat ‘ ries may have a totally different set of ability/motivation problems than MR chil-
\diten do so that the apparent success of special education with the one group does not imply

analysis has {dentified two sources of cost increase and one of cdst aecrease that
85 ciated with attaining the goal of free, adequate and appropriate education (in the

; of some form of education/
‘ces to all severely and profoundly handicapped youngsters (primarily the men-
tded \and the emotlonally disturbed), the so called "0-based reject policy.” This
epend \on how many. are currently not being served and the educational cost per
Nver 1g the services in an institutional setting. Above we noted that expert

r pupil cost at about $5, 000 per year. The number of these children
vhere from 50 000 to 500, 000 given the vagueness of existing data sources.

g compelling nature of the situatien these children are in.
ad ition to purely hamanitarian benefits it was possible that pecutdary bene-
of\reduced maintenance costs) might be forthcoming if the training\resulted

capped-not now being served -- was analyzed in terms of a few parameters
Wmarized in Table 9. The categories in the Table suggest a number of

ydunger and younge chil~ en should be balanced by increaSed benefits, considerable
thought and study sh :

d

¢
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We stressed the "gross’ aspect of these cost increments because the regulation is
expected to have offsetting cost decreasing effects via the reduction of mislabeling and
misassignment and the integration of physically handicapped children allowed by the .
greater building accessibility provided by subpart'€. Precisely how Iafge these offset
factors will be cannot be determined without an elaborate study. Some crude calculations
might be suggestive of possibilities. We noted above that a shift of. 50, 000 youngsters
from residential to non-residential special educational settlng could save around $150 mil-

- lion a year. If we also asgume that 20 percent of al] the mentally retarded, learning
disabled and emotionally disturbed shift from" speclal education day schiol programs to
full-time regular settings then this could reduce costs by $235 million more. (This assumes
the “low-side" cost factors in Table 8 are relevant.) The combined effect is to redute the
low-side gross increments in Table 6 by $38$ million. If we assume that 50 percent of
the MRs, LDs and EDs are shifted into full time regular settings then the low-gide offset
factor rides to $740 million. We also estimate’ an anmlal savings of $635 million from inte-
gratlng physically handicapped children.*

8

In concludlng this section of the analysis it is.important to briefly note, the impllcatlons
of the dynamic dimensiofi of the situation -~ just how rapidly should the SEAs and [.LEAs be
-pushed toward the objectlve " PL 94-142 contains a definite time table, whilé the proposed
regulation does not. In any event it should be recognized that increased rapidity of attain-
ment is definitely not a free- -good -- it will ralse the overall cost associated with attaining
the obJectlve “The m major source of bottlenecks would appear to be specially trained man-

_ power. These bottlenecks can mﬂuence costs and benefits in two ways. First, the low

qual ity of hurrledly put together programs (along with the bad feeling generated between -

federal and local officials) can hurt morale and posslbly keep program quality below the
optimum level long past the time at which a slower approeach would have had the objective |
in place and at a much higher quality level. Secord, it will simply cost more in terms.of :

scarce resources used up to get to the objective faster -- e.g., teachers will have to work .

overtime to train special education teachers; people with related skills in other areas will '

have to-be induced to enter special education as a career, etc.

‘On the other side it is also clear that increased total amounts of benefits are likely to
: ﬂow from attaining the goal at an earlier date. What is lmportant here is that the imple-
menters of the policy be keenly aware of these trade-offs and remain as flexible as pogsi--
ble with regard to enforcing target dates while-at the same time not lerting school district:s
use thls flexible stance to avoid compliance mdeﬂnitely . %‘

*We estimated that there are about 250 000 physically handlcapped youngsters receiving

" 8pecial educatlon resources (Table $). We also estimated that the excess cost lncurred
per student served is $2, 600. (Table 8). If we assume that 50, 000 of these children will
be shifted te regular buildings for their regular education and that this reduces the am‘iual
cost of educatlng them. By $1, 300, then the annual savings would by $65 million.

L
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V. HIGHER EDUCATION (Subpart E)
The major exp’ense imposed on institutions of higher education by this regulation will
: be the cost of complying with the requirements of Subpart C on building accessibility, I
- is not expected that Subpart E, * which requires nondiscrimination in recruitment admis-
*gions and provision of courses and non-curricular services, will impose any significant
.additional costs. - .
The estimates of handicapped children in table 7 suggest that in any year no more than
200, 000 college aged handicapped people are enrolled in degree granting institutions of
higher education, and this amounts to less than 2% of their total enrollment.** After con-
sultation with groups within the Department, it was concluded that none of the requirements
of Subpart E will impost any substantial amount of costs on the recipients. And even if
costs were to rise to a ?e'rceptlble level, they would be balanced by benefits from the in<
creased earnings capacity of those additional handicapped individuals wllo earn college
degrees. : ) - ; .

Non -Acc’e‘ss{blllty Provigions

) " Section 84.44(b) is concerned with course examlnat;lon procedures for students with
" impaired senséry, mamal, or speaking skills. I requires recipients to provide methods,
of assessing the academic achievement of such students which insure that the student's If
grades reflect his achievement, not his handicap. Thus, blind students must be allowed such
alterndtives to regular examination procedures as take-home examijnations, the use.of a
reader, or, in the case of an essay examlnation, the opportunity to'transcribe the questions
into braille. v

Paragraph (c) of section 84 44 provides that a reclplent must ensure that no qualified
‘handicapped student with impaired corhmunicative skills be denied effective partlclpatlon
in its program because of lack of necessary auxiliayy etucational aids. (Indivldually pre-
scribed or general purpose aids guch as 'eyeglasses or wheel chairs are not, of course,
lncluded) In mé,ny cases, this prbvlslon wﬂl not impose any additlonal financial burden

‘Subpart E gemerally follows the Department s Title IX regulatlon.

*+*Of the 6.6 million handicapped chlldré(x (6-19) in table 7 we assume about 2.0 million
will have both the potential for college attendance and require sorhe accommodation. .
This assumes that all the mentally retarai&d will not be qualified and also that all those
" qualified among the speech impaired will.not require any accommodation.. Of the .
remainder, we assume that all persons in the physical disability categories will be
» qualified and that about 1.3 million of the learning disabled‘and emotionally disturbed
will qualify. We then assume that 1/3 of the qualified will cb \c0se to go on to college.

~ This means that an age cohort 6-19 will yield about 200, 000 a endees aged 18-24

during ahy given year.
. 6 ’7
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because the aids are provided by vocational rehabilitation agencies. Where such is not the
case, however, the responsibility for providing auxiliary aids or their equiyalent is borne ‘
by the recipient. For example, if a deaf student is unable to obtain the services of a class-
room interpreter from the vocational rehabilitation agency, the recipient is responsible for
providing an interpreter, a written version of class materials, or the opportunity to pursue
independent study. Aids and sérvices can oftén be provided at minimum expense by making
them available in the recipient's library or other resource center. Comments from within
the ' Depdrtment contained no estimate of the cost of this requirement. However, it ig not
belteved it will be substantial as long as enforcement is done in a manner which allows

" flexibility. ln means of compliance.

s

Section 84. 45 prohibits discrimination in the provision of student housing. Additional
costs incurred in making a portion of the university's own housing ‘accessible are included
1n the estimated costs of a‘(:cesslblllty in section IIf of this statement. No additional costs,
except insignificant admlnistratlve expenses) are anticipated from the requirement that
reciplents ensure that non- campus housing 13, as a whole, offered in a nondlscrlniinatory
manner. - : : oo

The p‘rovisi‘cm of health seryices without discrimination onthe basis of handicap, ~ ,
required by section 84. 46 (a), may, in some instances, impose minor additional costs.
" While this section does not fequire treatment for special handjcapping conditions, some
types of handlcappmg conditions do result in a greater than average need for routine
health care. 'However, because’the proportlon ofisuch students in any student body is
quite low, any cost increase should be easily absoybed by the tecipients; that is, the
average per unit cost of prov1d ing health-services to all students should not rlse l
perceptibly.

s

Paragraph (a) of section 84. 48 prohibits discrimination on the basis of handicap 1n
the provision of physical education courses and athlet\cs. A recipierit who has an
athletics program must operate the program so that hindicapped students are afforded
an opportunlty to participate in comparable activities. gnly minimal accommaodation

4

should be necessary for compliante, Because of the great variance in both types of
hapdicapping conditions and in types of athletic activities, there is probably no handi-
capped person who cannot partlcxpate in at least one exlstmg type of activity, At most,.
minor mOdlflC&tlonB 3} equtpment would be necessary.
Thus, as stated in the introductory paragraph increases in expenditures to insti- |
tutions of higher education necessitated by this’ subpart are \pot expected to be significant,
Those connected with modification of a sufficient number of existing buildings to comply
with the requirement of program accessibility may be significant and these costs are .
covered in section III of this statement

A 68
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Benefits

‘ In appendix A, evidence 1s presented on the very strong interaction between the level

g of formal education attained and the size of the effect of even severe disability on earnings |\
- capacity (see table A-8). Although these data refer to a group, disabled veterans, who
obtained their disability after becoming young adults, the implications for the effect of
education should also apply to physically dls?bled persons who are either born with the_
condition or have an accident very early in life. Again, one can only conjecture about the
possl.ble magnitude of the benefits from this source. ,

1970 Census data show that only 3.3% of persons aged 18-44 who reported that they

were severely disabled* had attained a college degree or more. Other tables from this
same source show very low reported labor force participetion and annual earnings for
. this same subgroup of severely disabled persons. If we assume that the percentage of
" this group who finish college will increase to 6.0% and that college graduauion Increases

" the annual earnings of a sevérely disabled worker to that of the average partially disabled
worker, then the annual flow of bénefits from this source would eventually rise to about
$100 million.** Enhanced educational opportunities can also be expected to increase the
annual earnings of moderately and mildly handicapped persons, although the earnings
increase will not be as. great as with &verely disabled persons, many more perdona wlll
be atfected. “o 3

4

*The §everely disabled reporteﬁ in the 1970 Census were those individuals who nsald
that their disability keeps them from holding any job at all. (See appendix A.)"
‘**1 will take a number of years for the educational attainment of the entire stock of
severely disabled persons’18-44 to rise to that of 6.0% having college degrees. The
“total number involved is about 22, 000 individuals who will be earning about $4,500 -,
per year more ‘on account of hiving gotten a college degree. After 10'years about
half of the $100 million figure will have been reached.

SR u , -44-

69

‘FIDER'M. REGISTER, VOL. 41, NO. 94—MONDAY, MAY 17, 1976




a PROPOSED RULES | . " 20368

4

VI. HEALTH AND. SOCIAL SERVICES (Subpart F)

Subpart F prohibits discrimination on the basis of handicap in the provision of héalth ’
‘and welfare services. Comments solicited from within the Department suggested that
Subpart F will not’ ‘have a substantial effect on the cost of providing health and social serv-
ices. ‘This is because these service systems are already structured to permit the par-
ticipation of handicapped clients.*

Although the requirements’ of this subpart may, in a few cases, necessltate inftial
_additional expenditures for staffing or equipment, such cases are of minor proportions.
" They should not require any substantial operational changes in existing health and social
. service systems. Moreover, to safeguard against lm~posMg overly burdensome require- °
ments especially with respect to small providers of health and social services, this sub-
part allows such factorg as the size of the recipient's program to be considered in
determining the appropriate corrective action to‘be taken by recipients. The flexibility
thereby built into this suﬁ‘)art should turther; minimize its cost impact.
The provlslon relating to the education of persons institutionalized because of handicap
may also necessitate initial additional expenditures. THhese expenditures are, however,
lncluded in the estimates contained in Section IV of this statement.

The subpart also requlres reclplents to compensate a handlcapped patient who per-
forms work which is either non- therapeutic or for which the institution would otherwise
have had to hire an employee._ Since this provision does not force recipients to use the
labor of the handicapped, any outlays that are incurred can be assumed to be covered by
economic benefits obtained by recipients.

’I‘he alternative to this provision is to permit the reclplent to utillze patlent labor
without compensation: Although this alternative would lower the costs %f complance it
has been held to be unconstitutional (see Souder v. Brenner, 367 F. Supp. 808 (D.D.C.

. 1973) and, as such, cannot be considered an actual alternatlve to the compensation - .
provision as drafted.

v{ﬁ‘)} Y *
A Y . ~ -
A v, :v'« e,V " . [

£ e

*Note again that the costs assoclated with makin’gz‘zliﬂ?‘ﬁlngs accessible have already been
covered in Section III.

» © 'Q
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VII. SUMMARY AND CONCLUSIONS

We have analyzed in some detail the costs and benefits of the three m jor subparts
of the regulation that cover employment practices, building accessibility and the provision
of elementary and secondary education, We found that in all cases there was evidence
for pecuniary benefits that provide substantial offsets to the pecuniary cost involved, /
,Indeed, even if non-pecuniary benefits are not added, the balance of benefits and costs
appears in favor of implementatlon of the regulation,

The nature and quality of the evidence on benefits varies considerably. In some
cases, it is more straightforward and convincing than in others, as in the case of cost
reductions due to shifts to less restrictive settings. In others the empirical evidence is
very sparse, but what there is, is highly suggestive, as in the case of benefits from
eliminating discrimination in employment, and the benefits from reduced mislabeling and
the improved quantity and quality of special education.

By far the most substantial source of cost increase comes from the extension of
special education to all handicapped children not now served. We estimated that the
annual gross cost increment could fall anywhere in the range $4.8 to $1.3 billion, depend-
ing on assumptions about cost fac ors, incidence of the condition "Learning Disabled", and
the age range of the children covered.* The two other sources of possible significant cost
increase are building accessibility and complying with the reasonable accommodation of
subpart B. On the basis of our analysis it is doubtful that the additional annual cost from
these two sources would ever exceed $100 million.**

If we take a simple"average of our high and Yow side estimates for special education
(i.e., $3.1 billion) then we estimate that these three sources together would create about
$3.2 billibn in annual costs. What magnitude of annual pecuniary benefits do we estimate?
In our analysis of subpart D we estimated that as much as $800 million per year in special
education expenditures might be saved because of shifts to less restrictive settings and re-
duced mislaheling of non-handicapped children. In the section on higher education, we .
estimated that the aggregate annual earnings capacity of the handicapped workers would be

*This range is slightly upward bjased because of our treatment of very severely handi-
capped children in institutions. Since we analyzed this group separately (se:jscu:ssi‘on
on page 40) we should net them out of our calculation of the annual gross cost/Increment.
We have already assumed that these costs will be balanced by the special benefits in-
volved. However, since the exact number of these children is not known we have not
attempted this refinement. )

**The total cost of making existing buildings accessible was estimated at about $350 mil-

lion. This is approsimately equivalent to a perpetual annual cost of about $50 million.
We estimated (appendix A) that pejrhaps-a million disabled workers would be covered by
subfpart B. Even if we assume that the reasonable accommodation provision wauld result
in an expenditure of $100 per ye¢ar on one- -half of them (which is probably an overestimate
of numbers that would require ppecial resources) that would only come to another $50

. -46-
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increased by $100 million on account of the increase in college degrees among them. In
our analysis of Subpart B we estimated that the elimination of employment discrimination
might add as much as $1 billion to annual benefits. Thus a conservative figure would be
$500 million. At this point benefits total to $1.4 billion, still $1.8 billion short of annual
costs. We have not yet put a dollar amount on the increase in earnings capacity from the
reduced mislabeling and the increased coverage of gpecial education. It is likely that at
any point in time at least 3 million individuals in the adult labor force were once handi-
capped children. Assume that-on account of the achlevement of full coverage and better
labeling, about 1.5 million of them have their earnings capacity affected. If we further
assume that on the average they all earn $1000 more per year, we then have another $1.5
billion in annual benefits, leaving a pecuniary cost deficit of only $.3 billion per year to
be balanced against psychic benefits. This is the reason for our above conclusion on the
near favorable balance even without adding in psychic benefits. Table 10 summarizes the
above calculations.

TABLE 10
SUMMARY OF ESTIMATED ANNUA L PECUNIARY COSTS

AND BENEFITS FOR ALL SUB-PARTSd
(Billions of dollars)

M, (2) e
Sub-parts Costs Benefits (1) —(2)
Employment practices .05 .5 -.45
» Program accessibility .05 b +.05
Elementary and secondary 2.3° - 1.5 +.8
Higher Education N.E. .l ) -.1
Health and Social Services N.E. N.E. ' N.E.
Total 2.4 2.1 +.3

8 For the parts other than program accessibility only non-accesslbl,l‘ﬂr;t> costs are included.
bBemeftts from program accessibility are included in the amounts for the other sub-parts.

c’rms is the average net increase (4.8 - .8)+(1.3 - .8)/2, where .8 is the reduction in
cost due to shifts to less restrictive settings.

dThts {s before allowance for the effect of existing laws. See below.
N.E. = Not estimated, assumed to be negligible. '

-47-
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In using our analysis of overall benefits and costs the reader should keep tn-mlnd a
number of factors that, although possibly significant to decisions about the lmpact of the
regulation, are not highlighted by our analysis. :

First, our estimates of costs and benefits measure only the "net" increment either in
output gain (benefits) or resources used up (costs). They do not cover what economists call
transfer and distribution effects. One important transfer effect in this cage would be the
(possible) reduction in income maintenance payments brought on by the increased earnings
capacity of the handicapped. This effect 18 not added to, benefits because the amount of
saving to taxpayers is exactly balanced by the reduction in benefits of those who had been
recelving the Income maintenance payments. However from the taxpayers point of view it
can be a significant consideration. Similarly an important distribution effect of the pro-
posed regulation is reflected in the fact that the great bulk of the costs fall on state and

local governments while the great bulk of the benefits accrue to private citizens -- handi-
capped persons. .
A\l

Second, as already noted, this regulatjion duplicates and suppleqn??mts to a substantial

extent existing law. It would not be unreasonable to argue that, say, S0% of the elementary
" and secondary education effects and perhaps 25% of the remainder are properly attributable

to existing laws. While it would be unrealistic to attempt to ' 'fine tune' the estimates in

Table 10, the final judgment on the effects of the regulation would have to be that both

costs and beneflits may be substantially below two billion dollars annually.

Third, there is one omission from the analysis that is perhaps worthy of note. No
attempt has been made to estimate séparately administrative and related costs.of comply~
ing with its procedures (e.g., public notice, creation of new tests, preparing compliance
plans, and the like). While such costs are certainly far smaller than the costs of provid-
ing services, they may well be in the range of tens of millions annually. It can be expected
that public comn.eats on the Notice of Proposed Rule-making will provide a basis fopcpey
changes necessary to assure that such costs are held to the minimum necessary to effectuate
the substantive requirements of the law.

Finally, al!though we conclude that fhe regulation should be implemented, we do urge
that consideration be given to some of the details of coverage, wording, and the dynamics
of implementation. In particular we have highlighted the following areas: wording and

- content of the "reasdnable accommodation” provision; precise coverage of the handicapping
category ''Learning Disabled;" decision on which agency of the State government should
bear the non-educational costs of institutionalized handicapped children; the type and degree
of flexibility in enforcing compliance and alternative timing and phase in strategies.
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APPENDIX A
DISABILITY, DISCRIMINATION AND EARNINGS: A SURVEY/ANALYSIS

Tables 1-A through 4-A show data from the 1970 Census of Population on the numbers
and characteristics of the disabled, The 1970 census asked the following question on dis -
ability: "Did you have a health or physical condition which limits the kind or amount of
work you do?"

Many disabled individuals do not consider themselves limited in the amount or type of
work they can do, so that the numbers in table 1 undérstate the number of disabled individ-
uals that will be potentially eligible for protection under the proposed regulation, Data

 from the National Center for Health Statistics |suggest that the number of adults with a
disability is well over twice the number that r gponded to the 1970 Census question, *

However the disabled individuals reported in'the 1970 Census may more relevant
for analyzing the impact of the proposed regulation\ This is becaus¢ the disabled wprkers
who will be most helped by the regulation--those wha pre now suffering from émpldyment
discrimination--may make up a larger fraction of the‘individuals covered by the Census
than they do of the total population of handicapped individuals,** h\

How many disabled individuals will have their earnix}gs levels 1ncreased on acdount
of the regulation? One can use the numbers in table 1-A and some additional assumptions
to get a rough idea, For eXample, dne possible set of assumptions and the corresponding
estimates would be the following. - . r@

-

*Wilder, Charles S., Prevalence of Selected Impairments, United States 1971, DHEW
Publication No. (HRA) 75-1526, National Center for Health Statistics, May 1975. *
**Ejther of two conditions could produce this result: (1) the probability of experiencing
discrimination was (as of 1969) positively correlated with severity of disability and/or
(2) the experience of job discrimination increases the probability that a disabled individual

,wﬂ} answer "yes" to the Census question.

L3
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TABLE 2-A
EMPLOYMENT STATUS AND EARNINGS IN 1969
BY DISABILITY STATUS, MALES 18-44:
UNITED STATES 1970

Disability status:

Employment status and earnings (1) “‘ 2) ¢ (3)

in 1969 - Non-disabled Partially disabled  (2)
(1)
Employment status: \
Total labor torce (000) 28,689 1,811 -
Percent in total labor force 90.3 89.2 : .987
Total employed (000) 26, 886 1,735 -
Percent civilian labor force unemployed 3.7 5.7 1.540
Earnings in 1969: | ,
Mean earnings of thgse with earnihgs $7, 539 . $6,065 - ,804
Percent with earnings 95.3 93.3 .979

Overall mean earnings - ~ $7,185 $5, 659 .788

Source: Same as table 1,
Census tables 44 and 9,

!

Assume that only the partially work disabled under 55 will have their earnings increased
by the régulation. Also assume that only 1/2 of the partially disabled females under 55
would be affected in order to adjust for the sex-gl‘ferem:ial in labor force participation.
Finally, since State and Local Government and Medical and Health Services, which con-
tain most of the grantees covered by the regulation, provide approximately 20 percent of
total employment, assume that estimates can be made hy multiplying combinations of the
numbers in table 1 by ,20 .* ’

These assumptions lead to an estimate of 833 thousand for the number of disabled
workers that will have their earnings affected by the proposed regulation, If one includes
all those under 55 (both partially and totally work disabled), the estimate will rise to
1.2 million; if we use a factor of .3 rather than ,2 it also rises to 1,2 million, etc.

1t is not clear if those who reported themselves as totally work disabled will be helped
by the regulation. Almost all of these individuals reportéd no work experience during 1969

*Since the regulation also applies to subcontractors -of covered grantees, a percentage’
greater than .20 is probably more appropriate. The fact that state and local governments
also have a disproportionate number of "mental jobs" also indicates a factor larger than .20.

: A-3 ' ‘
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. ) '
(compare columns 4 and 5 of table 1-A). On the other hand almost all of them reported
that they had had work experience at some time previous to 1969 (compare columns 4 and
6 in table 1-A),' Clearly some of these individuals will be in a position to be helped by the
regulation as they recover r somewhat from their conditinns with time and rehabilitative
services, Howéver, it is not possible to com]ecmre, even roughly, how many this will be

. TABLE 3-A
u OCCUPATIONAL STATUS-BY DISABILITY STATUS

FOR EMPLOYED MALES 18-44
UNITED STATES 1970

T

m T2 3
Percent distribution . Non-llisabled Partially disabled (2)<1)
Total . . . 100% ©100% i
'Prof., tech, and kindred 17.0 13.4 L -3.6
Mgrs. and admm. (exceﬁt farm)’ 9.9 4 8.4 + =15
Sdles workers ° ‘ . 6.6 6.7 .-Q.l
Clerical workers 7.9 - 9.4 +1.5
Craftsmen and kindred-workers 21.3 18.9 =2,4
Operatives (except transp.) 14.4 = . 15.6 “+1,2
Transp. equip. oper. 6.3 6,7 +0.4
Laborers (except farm) _ 6.5 . 8.1 +1.6
Farm workers # 3.2 3.9 +0.7
Service workers (except private H.H.) = 6.8 8¢5 +1.7
Prtvaté household workers 0.0 0.1 +0.L -
Source: Same as table 1, , ‘ a
Census table 6. s A , ‘e

By how much will the average disabled worker havé his earnlngs capacity increased
a result of thé proposed regulation? The data in table 2-A show that among those who
report themselves as only partially work disabled, disabﬂity is not much of a barrier to
employment per se, Labor force participation rates of non-disabled and partially disabled
nrime age males are very close. However, the guam_:z of employment (both in terms of
type and stability of the work) is another matter, Although the unemployment, occupational
(table 3-A) and earnings differentials between non-dxsabled and partially disabled are not
enormous, they are still substantial and suggest that the proposed regulations might have
a gignificant impact. . , ‘ |

The datfé in table 4-A show that there is a moderate educational attainment differential
‘ between these two groups. This difference can account for about 3 percentage points of the

< J

“
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_ Smurce Same as ~table 1,

| The carnmgs of all ‘males, ages 25-34 by-education cell were used ta compute weighted'
. avemges of the two educational attainment distributions in table,4=A"? These two averages _

A

* " . . . PROPOSED RULES “ A N 1% 1
21.2 pe,rcentage point difference in overall mean earmngs (laqt row and column of tahle
Z‘A)."‘ Thus there is an 18 percent differential in earnings. at the same educational _
Tevel.** What part of this 18 percent is due to‘*dlscrlmlnatlon and therefor likely to be =
ehmmated by the regulatxon'7 It is not* possxble to say preesely But two » 1 data scts,
both, relatlng to disabled veterans give some further insight into.the poss.i.e earnings
eﬁects of the regulatlon s - X

. B \\ ..
. . ~ »
-~ \

/// A ‘ . . TABLF 4 A o . ‘. \;
) YEARS OF SCHOOL COMPLETED BY DISABILITY o }
STATUS, MALES 18-44; L ‘
UNITED STATES, 1970 :
(Percent d‘istribution) - o ' \
‘ . ‘ .‘ . ..'. ) . . ' " | ] 0 . ‘ N
Dlsablhty status . \\
) ‘ . . . Non- Partlally work ;™ Totally work v
Schoal completed "7 disabled . . disabled . disabled \\N
Less than high sehool grad - 30.0% 39.0% ‘) 65.3% .
High school grad ' : 36.8 . .33.5 - 22.3 S
- Sopme college or more . 33.1 L. 27,5 . 12.4 k
' o100.. 100, . 100.

fCansus table 3

- Table S—A presents some data frorh a spec‘ial survoey of disabled (an¥ some noh- .

ahled) Veterans The purpose of the survey was to validate the carnings loss factors used Q'

bry the Veterans Administration to détermine the amount a disabled veteran receives as a
diisahility allowance’, Table 5-A shows both the actual earnings dlﬁferentxal thatﬂemst‘ed in’
w ’ " . : . - V : l. ’ ’ ! 4 ‘l. -

T ——— o - T - . J . . ) '
*The diree percerft figure was estimated by using the method of "standardized averages."

differed by 3%. (See’ the 1970 Census. of Population Subject Report PC(2)-8B Earmngs by:e .
Oconpation and Educamon, table 1 for the eanmngs by education data used in this computa-
tion. ) .
**This is a vety crude way of estimating the contribution of education d1fferent1als to eaprn-
imps differentials by ‘d*sability status. There'is‘a large intcraction effect between the earh- -
imgs effects of disability and the level of ducation of thpud)lsabled person (Sec below, ™ °
table 8-A.) Thus althoughthe average dlffere11t1a1 across all ¢dUS‘€U@ﬂ cells is 18%, ‘the diffex~-
emtial among those with less than a high school educatlon might ¢ as much as Séfand Tthat

.- among college graduates close to 0%. ] : : S

CVASS :
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terang of the same ape, education, and region
wtage ldgs factor used by the VA at that time.

P

perce

| These 10% fact rs rapresente e bast judgtnent of medical|people (around 1950)
atout how m\g h Lax;n\tngs capacxty was impgaired by the particular type of disability. They
reflect the mix of phys c\al‘ and mental requirementg of the jobs dvailable towveterans at
that time. Thefact thit m: 1967 actual earningg differentials were smaller than the rated

ss factors (exgcept: for the mental dlsl&ﬂitl s).is probably related to the shifts m job con-
t&bnt mix tow rd more ment‘sal and less physical tasks;

| ‘ .
- Note th/e surprxsmgly small earnin s lossds for some of the very severe physical con-
tions. T/lruq suggests that many of the individyals who répdrted themselves as totally,
\Morkﬂdlsabled in the 1970 Census may be able to, regain’ sigmfxcant edrnings capacity in
“later yeays.** . Note also the striking diftereace \in the relationship between rated and
a tual eaﬁ-mngs loss percentages as betweé mental and phystqal dls'abihdes. As noted
is updoubtedly reflects. differences! in hos much. job restructuring can be used to
) com odate these two types of disabling copditior . Any physical condition, no matter
l£ ere, is spectﬁt; and may only affect 10 qr 15 petrcent of the tagks involved in.
iost job categorles And physlcal dxsablhtle nged ot’“eife;t the individual's ability to

nd stress and deal ex\tensivery w1th ‘individug lé\ bath, of which are k&y elements in most
hfp.gh paymg job categorie\s. Mental and emotlo jal dise bihties on the other hand axe very’
géneral in characrer and may reduce one's capagity\to perform undex s'\-e,ss and {n situg-
ﬂ ns reqmrmg extensive i\nteraction with other people. . I o

1 E

4 : ¢

S Our fipal data set alth()Ugh much’less comprehensive does pr\esent sorpe direct mforma-
n on the effect of disct mina,mon. It was dbtained in study of the emplayment problems

incountered by disabled Vietnam era veterans. Information on employment status, earn-

_ ings, experience, with employers, etc., was collected on ‘out 8, 000 disabled veterans

) \ selected from the VA's Disability Record files. The 'yplc 1 disabled vetera in the samp’le

s had been out of the servxce far fyur years. and was ‘aboyt 314 32 years \old at th time of the
rvey. Detailed. mformatlon on/type and severity. of disabi ;ty were a\varlab

fﬂes so that’ all Lhe matenrxal could be cross-t ulated by the varlablé\s

‘Another factor here is that the’ VA is proba.bly more “con ernd that the relat:w amounts -
recexved by different veterans corresponds to the relative geverity of thei disabilities,
than they are about the match befween earnings ca acxty los any benéfit amount,

- #t is important to/te that disabled vgterans as’ grou ) have ~ch stron:
work incentives than do dlsabled workers who are cqverced{by
programs. Disabled veterans, undike beneficiaries yider ASI dd not stand to lo ‘
of their disability ‘benefits. by working. Thus their pa 'exp tion\and arnings ﬁerfo, mar

may overstate what to expeot from severely disa.bled Qn-v tera\ g1o ER '




]

PROPOSED RULES "*- | - 20873
TABLE 5-A - - - |

RATING, SCHEDULE EARNINGS LOSS FACTORS AND ACTUAL
EARNINGS DIFFERENTIALS BETWEEN DISABLED VETERANS
AND A CONTROL GROUP, BY SELECTED TYPES QF
" .. SEVERE DISABILITY CONDITIONS:
SUBVEY DONE IN 1969 AND
EARNINGS ARE FOR 1967

L4

; ©(2) - (3) (42 xj
(1) Observed earnings differentials )
Rating Earnings of Earnings of , Percentage &
schedule control * Vets with differential
) 7 earnings loss group disability: = (2)-(3) ’
Type of disability factor (%) % . (%) 7 x {00
i i ‘
Physical and highly visible:
Amputation: upper thigh 80.0 - 7, 500 6,000 20,0%
Amputation: leg 60.p 7, 404 5,975 19,3
Amputation: hand 90.0 . 7,517 5, 540 26.3
Blindness - both eyes 100.0 7,403 1,177 84,1
90% blindness - both eyes 90.0 7,007 1, 408 79.9
80% blindne3s - both eyes 70.0 7,209 3,518 51.2
Polio - 100% disabling 100.0 9,012 4,713 47,7
Polio - 60% disabling 60.0 © 9,041 7,287 19.4
Paralysis - both upper and . . e
lower - 90% _ ) 90.0 7,580 . 5,230 - 31,0 °
Paralysis - both upper and - ) " , )
lower - 60% ' 60.0 7,195 5,612 22,0
Mental -Psychoneurotic: ,
Anxiety state’ - 50% 50.90 7,045 . 3,945 44.0
. Anxiety reaction = 70% . 70.0 1 7,017 © 1,122 © 84,0
Anxiety reaction - 50% . 50.0 6,984 1,676 76.0 .
Psychoneurotic reaction - 70% 70.0 7, 166 1,218 83.0
Psychoneurotic reaction - 50% 50.0 7,222 2,022 72.0

Source: "Economic Validation of the Rating Schedule" Aplpendfx in Veterans'- -’
Administration Proposed Revision of Schedule for Rating Disabilities --
Submitted to Committee on Veterans' Affairs United States Senate
(U:S. Govt. Printing Office, Washington 1973).

A-7
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Tables 6-A - 10-A contain some relevant findings from this survey. The data in
tables 6-A and 7-A, although for a very different group, show the same patterns of labor
. force participation by age and severity of d'iaability that we observed in the 1970 Census |

L Dhta.*

TABLE 6-A

EMPLOYMENT AND LABOR FORCE STATUS FOR A SAMPLE
OF DISABLED VIETNAM ERA VETERANS'

s

Stats S Percent .
Currently employed ' 74,3 : ’
, Looking for work 29,5 L .
- In school - R - 7.8 _— _
No longer looking or never looked for work 8.3 - '
(n'=7,728) 100.0

= Source: Wilson, Richards and Bercini, Disabled Veterans of the Vietnam Era:
ot o Employment Problems and Prospects, HumRRO Technical Report 75-1,
HumRRO Eastern D1vismn, Alexandria, Va,, Jan, 1975, p.26, Table III-1

"Tables 9-A and 10-A contam some. direct evidence on the effects of discrimination.
Twenty -nine percent of those who had looked for work at some time since leaving the
service reported at least one experience of discrimination, However, as table 10~A
shows, holding constant severity level, the percentage who.perceived discrlmmatmn varies
sharply with the level of education. This fact combined with the striking difference by -
education level in the effects of disability on labor force activity (table 8-A), suggests
that some of the instances of perceived discrimination may have occurred in situations in
which the disabled veteran's productivity (even with reasonable accommodations) was lower
than that of a non-disabled worker. The levels of perceived discrimination for the college
graduate group are probably the most reliable since severlty level has very little effect on
employment opportunities for them. -

\
It is difficult to translate the incidence of perceived dlscrlmmatmn into an overall
*average earnings differential. However, since 0 many veterans did not perceive discrim-
" ination, it is likely that some of the aggregative earnings differential by disability status
(as in tables 2-A and 5-A) is mot due to discrimination., However, the portion due to

. ’ . ,
*Note however that the labor force participation rate of young severely disabled veterans
is still relatively high. This probably reflects in part the differential pecuruary work
mcent:lves confronting disabled veterans mentioned above.

, A-8
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discrimination (lncludlng the lack of making reasonable accommogatlons) could still be
close to 100 percent. Many veterans.may not have perceived dlscrimlnaﬁon in situations
where the employer was not making some minor accommodation for hlS disablingecondijtion,

AP © . TABLE 7-A

PERCENT NO LONGERLOOKING OR WEVER LOOKED FOR . |
.WORK BY AGE AND SEVERITY OF DISABILITY )

) ) . Severity ot disability
Age ﬂSligh‘t/ Moderate. Scvere
Under 30 - : T 2.59 - 7.5 20.0
. 30-44 ' 1.5 4.5 36.0
45 or over '13.0. 5 15.0 53.0

, Source: Same as table 6-A, p. 32 table II-3, obtained by combining the percentages
shown for "no longer looking for work since leaving service."

y TABLE 8-A

PERCENT NO LO'NGER WORKING OR NEVER LOOKED FOR
" WORK'BY EDUCATION AND SEVERITY OF DISABILITY,
VETERANS UNDER 30 YEARS OF AGE - )

Severity of disability «*

4

Education level ) "o Mild Moderate - Severe v
- '{f.S. dropout 5.8 15.0 . 35.0
H.S. graduate - \ 3.5 7.0 25.0
Attended college 1.5 6.5 _ 12,0
3.0 2.0 4.0

College graduate

Source Same as table 6-A, p.54. table Ill-24 Obtained by combining the percentages
shown for *'rio longer looklng for work" "and "haven't looked for work since
leaving servlce

AT9“
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[ » .
SO TABLE 9-A SRS
; . oL ) ‘ & .
PERCENT OF VETERANS WHO EVER LOOKED FOR WORK
. WHO THOUGHT SOME EMPLOYERS DISCRIMINATED °
» AGAINST THEM, BY AGE AND
o SEVERITY OF DISABILITY -
| ~___ Severity of disability
Age s \ Mild Moderate  Severe
<30 ’ o 22% 38 49
30-44 . - ‘ 20 .. .37 59
45+ : 16 11 .. 46

jSource: Same a8 table 6-A, p.Zl41 table A-V-I/.()

) TABLE 10-A
' PERCENT OF VETERANS WHO EVER LOOKED FOR WORK
" WHO THOUGHT SOME EM‘PLQYERS DISCRIMINAFED
AGAINST THEM, BY EDUCATION AND SEVERITY
OF DISABILITY: |
VETERANS UNDER 30 YEARS OF AGE
i 7 o Severity of disability
Education level Mild, Moderate gevere
H.S. dropout -4 30.0% . .48 0.
" H.S. grgduate ‘ 23 -40 48
Attended coljege ' 23 - 36 - 52,
College graduate .~ } 120 19 25
Sburée: Same as taf)le 6-A, p.215, table A-N-Z. _' - O  ‘ . <
. ) N . - ’ | ﬁ
= v ’~ v /f{ ’ » . X
r'\", ’ '
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STATE STATUTORY.RESPONSIBILITIES FOR THE
EDUCATION OF HANDICAPPED CHILDREN
July 1, 1978
+ TNy chert wug prepared by The Development and Evelustion ol State and Local Special Educetion Ad e Policy M is Profect of
the State- Federsl Information Cleanaghouse for Fxceptionsl Chiidren of the Councd [ox L xceptional Children
DATEOF COMPLIANCE  AGES OF
MWWIKTE. TYPR DF MANDATION ok, PASSAGE DATE lLIGllllLlTV CATEGONIES EXCLUDED
— o M —HpiL Papaing and Programming .. ........ 1971 1977 b.-ll Profoundly Rctarded
Maz,rggmmm"’m Alosks Tull Prograth e, ; . 1974 From sge 3
Aszony . Scicctive l‘hnntn; and Programming 976 52 Lmotionslly Handicapped
T Arksnam, 4. . .. Tull Panning snd Propamming' <y (2 1]
Calornia ¥, .. ... .. Selective . .. ... caalnl, v 18?2 “Educationally Handi da’
i e - ' (Emotionally Bmuvbed
’ - Learning Disebled)
Colovedo ......... }ull Planning and Progamming 1 s-21 e . . '
Conmecticwt . ...... Full Manning and Ppogrammang . .. 4-21? . v
Delawars . ......... Full Program “Wherever Possible” ... ... ... 421 Severely Mentallv ot .
Physically [andicapped
District of
Tolenbia .. ... .. No Statute. Court Order Full Program ... .. 1972~ 1972 From age 6
Morida ........... tull Program ...........0o..n e . 1973¢ 3-no maximum ]
’ o {13 yrs. guaranteed)
Georgls. . ... ..... 1-ull Manning and Mrogamming .. ......... 1968 9115 320 .
Howali v lull Program L, N 1949 5-20
Moo .. ..l tull Progeam®. . .. L e e 19728 Birth-21
Minots ............ Full Program ..., e leiinesnne 1963 1169 3¢
Incdans . .ooveoonns { ull Planming and Programming . ......... 1969 1973 r Ty
lowa ............. Full Program "I Reasonably Porsible™. . ... . 1974 Sirth-21
Kansas ........0vne t ull Manning and Programmang . .......... 1974 1979¢ Developmentally /
. Disabled: Bxth-21
Kentucky . ........ Panaing and Propamming 1970 1974 . Other than TMR
(Petition for Trainable Mentally Retarded only) (962 [%1] '
Lowismna .......... Court Order - Orleans Parsh only Selective 1972 1972 20, Other than Mentally Retasdvd
. for Mentslly Retasded. Otherwase. Mandatory
Mane .. ... 1 ult Manning and Programming . ... ....... 1973 19781 5-20
. Lull Manning and Propgamming .. ......... 1973 197913 [}
1 ull Pi2nning and Progamming ... ........ 1972 1
. Full Mannsing and Propsmming ........... e 913 Birth-23
y tullProgram . ......ovieiiiieia i T2\ e 4-21, sxoept MR (3-21)
. and ED (6-21)
PETMISBIVE ... .. ... . Birth-21
v .. Full Manning and Programming .. .>....... 1973 -1
L L Full Program't ... 1974 119 621 .
. 1-ull Manning and Proplmmmg .......... 1973 19/76'¢ . s-18
Full Program 1973 51817
L, .. Full Program . . Sirth-21 »
/ .. Full Program . . . . .
/ . v-ull Panning and anpvammmg 1972 976 6-21 4
/ | ult Program 1973 1973 5.2 Profoundly Retardeq
North Casolina . +ujl Panning R, 1974 10 Birth-Adulthood |
North Dakors ... Vull Manning and Pfoynmmm; ........... 1913 1180 s-21?
Ooho.... ....... POIMIESSIVE - v oo v nir e Birth-21 Other thin crippled or Edu.
cabte Mentally Retarded. Deu:
! ’ Btind, Partial hearing or viur *
Sejective Plenning ... ... 1972 1973 L} Trainable or Profoundly .
, Mentallv Retsrded
Okishome CFUllProgram . ... 1971 910 2™
Owsgon Fuli Progam .. . .... ... ... . 1973 EMR 6-21
Others: Bisth-21
Pennyylvanis . Court Ovder Selective ! P
(Mentally Retarded Only) 1972 12 e Other than mentally retarded L
Full Manaing and Programming . . ......... 1956 1956 6-21
Rhode istand ... ., Full Program .. . U A 19642 I N
" L ull Planning and Programming ... ... 1972 1977 en? ’
Full PYORIAM . oo oeeieninneniat 1912 pirth-21
Fylt Panning and Proplmmm; ......... 1972 9/74? 421
Fall Program G e N 1969 ~ 9/1628 b2 1 I
CFullProgam ... .. 1989 ! s d
Full Program?® .. .. ... 1972 Birth-21
tullPanning . ... ...eieeiiianes e 1972 2 221 .
bl POEEm . . e 1971 en
CullProgam 1974 1974 5.237 © .
. 1 ult Panning and Prn'ummm' ........... 1973 814 u
. tull Pogram. . ... e 1969 @
o
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PROPOSED RULES

! Current statute bs cunditionsl: $ or more similarly handicapped childten in
rdating [l panaing sad ming was effective July, 197). It the
eligibility will be 5-24.

7 Prowussive for children 321, except MR. S yra. 8 mon,- 2. .
2321 for hearing impaired. Lower figure applics to ape of child 3 of Jan. | of the whool yesr.

41973 lew did not inctude prof; y ded. however, & 1974 amendment by )
Compliance date for (ull srvices (0 (hese children s mandared for 197774 bt theve d'“d“"\ 'M’.' the provislons of the mandatory law.

$ Farlicr (196)) law was datory for sl handlcapped childrea except Traingble ‘Mentally Retasded.
®3-21 fur speech defcctive. R
? Pormissive )-S5 ond 19-21.
.;lhn‘n  the ':{.:-“_‘mm‘h; i 7e ;?' / rl'YD 'w‘:";: Psy. For other gisabillitien. the state board is 1o determine ages of sligibility
® Pormissive: 34,
d:m-«- over sge 11 who were 8ot provided educationsl mrvices ms children must siso be given education and traising opportunities,
' im canes of sgniflicaiT hardship the commisalonet of sducation mey weive forocment yatll 1977
M Court order seis desdiing i Sept.. 1973,
"Icnle--lki-n-u-nlhcﬂlmhnm from them. mlhen}y“. Mho{mm"'
::Mon which Trainable Montally Retardod wers included undef the previuily caiting mandatory law
Statute mow :-ﬂm s sehective ’_:‘4 conditional: et least L0 Educablc Mentally Retarded, 7 Trainable Mentally Retarded. of 10 physically

¥ sffactive 7/1/19
'S Acoustically hendicapped: 10/1/74.
7 Auratly handicapped and visnally handicapped: birth-10.
1% Date.of erigionl mandetory law, which has since beon ded 10 include all chitd
'S Chifd must e 6 yoars old by Jas. | of scheol your.
T 1mplemeatation dars 10 be specified in preliminasy stats plan 10 b submitted 1o 975 Goners! Amernbly.
Y Deal  tp age 18 -or 10 age 21 W meed exiss.” ’ )
32 at chlldron mumt s scrved 00.000n 00 hay e idontified as handicapped.

district However, s 1973 Attotney Genetal's opinion stated that the law
sate nitiveten u kindergarten program for S-ycar-old children, apes of

o

1 eef children to be served ot age fowr. . N S e

34 .21 fos blind. purtielly blied, deaf, hard of hearing. .
”'k-mtmmpmllwmhodnpdumlhtymuldwu' Aded for By handi 4 children of the mme ape.

¥ For mentally retarded or multiply handicapped. Others, as defined ia regulasy Complience dase sstablished by
114.21 for Wearing hendicapped. "
35 T Tevas Educationsl undst the that (ihe law is P infon from the sate Attorney

Agtncy s operating [ N
Goaeral em this question. Compliance date is a3 established by siata policy If the law 400y Aot sparsly o ooy sies o
1 Within the mits of svallable funds snd personnel, o
29.9/1£16 established by regwiations.
3 primigeive below 6 years.
3 pormissive }4. g

Definition of the kinds of mendatacy logislation wind by states:

Full Program Meadete:  Sach lews require that programs must be provided where children meet the criteris defining the exceptionality

Planning and *

Programming Mandate:  This form includes requiced planaing priot to required programming,

Panning Manduts: This kind of law dates only » requi for planning N
Condstions! Mundets: This kind of ew requires thet certain coaditions must he met i or by the local education district befors mendetion takes

ffect (this suwally means that & certain numbet of chitdren with Uke hon )
i iy fot them) like 9% must reside in s db!nel before the distnit

Mandate by Petition: This kind of law pisces the burden of responsibility for program devel . y
interented agencies who may pedtion school districts to pvo':ldc programa. on the Y in terms of parents and
Selective Mandote:  in this coms, mot afl dissbilities 1€ trwated squally. Education is provided (mand d) for some, but not all categories of

. e bilition.

The work performed hersiv was donc pursuant (o a grant from the

Burean of Education for the Handicarped. LIS Office of Education,

Department of Health, Education, snd Wettare The npnions sxpresod

Dorola, h y reflect the postion or pollcy of tw

_ UB OMce of Educstion. snd no officisd cndorse ment by the US Offlce
«
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