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THE A.B.C.'S OF THE C.B.A. (COLLECTIVE BARGAINING-ACT)
Government Code Sections 3540, etc.

SCOPE- (Government Lode Section '3540.1K).

A. Covers all employees, certificated. and classified.

B. Covers schools K - 14.

C. Covers employees of the County Superintendent of Schools.

Dr. Educational Employment Relations Board becomes operative
January 1, 1976. ,

Unit Determination Sections become' operativf April 1, 1976.

Balance of the.Act-becomes operative JUly 1, 1976.\
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II. 'NT Government Code Se4tion 35401

A. .1t As thc intent. of_Lhe oct to grant reciwlilion LO onk
one employee organization as the exeLativt, representativ
jr-employees in a given unit. Ibis differs markedly froM
the Winton Act which created a Certificated Employees
Council in which all organizations-were recognized and
seated in proportion to their membership.

B. It is also the expressed intent of the act to afford certi-
ficated employees a voice in the formulation of educational
policy. .

, .

C. Existing laws regarding tenure, civil service,,and academic
senate_ functions in communtty colleges are expressly not
affected.

(NOTE: It is important that the intent' of, the act be clearly
understood since the powers of the Educational Employment .

' Relations Board, hereinafter referred to as the EERB, are derived
from the intent of the statute.)
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TIT. DEFINITIONS OF TERMS rsED IN THE ACT (GovOrnment Code Section kr,'40.1.)

BOARD:

CERTIFIED ORGANIZATION:
RECOGNIZED ORGANIZATION:
EXCI,USIVE-REPRESENTATIVE:

SCHOOL EMPLOYER:

SCHOOL EMPLOYEE:

CONEIDENTIAL'EMPLOYEE:

MENT EOPLOYEE:

SUPERVISORY EMPLOYEE:

Educational Employment Relations Board"

Exclusive representative of public schpol
employee, in anappropriate certified

-unit, arrived at by the procedure set up
in the act, GoVernment Code Section 3544.

A. Governing Board of a district.
B. A school district.
C. A County Board of Education.
D. A County, Sivertntendene of Schools.

' Any person employed by=a schoOl-employer
unless:

1. They are elected.
2. They are appdinted by the Governor.

They are management employees.
'4. They are confidential employees;

(NOTE:' Supervisory employees are not
exempt employees. Distinguishing between
management employees and supervisory
employees will be a trouble area for
school- employers.)

An employee privy to information relating
to his employer's employee-employer rela-.
tions. While confidential employees may
not be represented by an exclusive bargain-
ing representative (Government Code Section
3543.4), the employee may nevertheless join
an organization composed solely of his or
her peers.

One who is in a position having significant
responsibility.for formulating district
policies or administering district programs'.
While management employees may not.be
represented by an exclusive bargaining
representative (Government Code Sectibn .

- 3543.4), the employee may join an organiza-
.--tion consisting exclusively of persons
designated management employees. Designa-

, tion made by employer, subject to review
by EERB. ,

Any employee',-regardless of job descriptioh,
who has authors on behalf of the employer,
to exercise his o independent Yudgment
and hire, transfer, spend, lay off, recall,'
promote, discharge, as n, reward, and
discipline ocher employee or to direct

Er them or adjust their grieva oes.
a



EMPLOYEE ORGANIZATION: An drganization whose members include
public school employees and 'Whose PRIMARY
purposes include representing those
members in their relationship with theit!

public-school employer.

MEETING AND NEGOTIATING: Meeting, conferring, negotiating, dfica-g-iiigT
in a "good faith" .effort to reach agreement
within the permitted scope. (SeeGovernment
Code Section 3543,2.) .-

Upon request of either party-,.the agreement
isinoOrporated into a written document
of agreement 'binding both parties for a ,

period agreed upon,. not to exceed three (3)
years. Binding arbitration is one of the
permitted options (see Government Code
"Settioa 3540.1h) 'in enforcing the terms
of thii written agreement..

IMPASSE: Parties to d.dispute, within the scope of.
their representatiori, reach a,point in
their meeting a negotiating where future
Meetings would, LE.

ORGANIZATIONAL SECURITY: A means whereby an employee organization
which assumes the exclusive representative,
role achieves financial support frbm
employees in'the unit for its efforts.
During the meet and negotiate procedure,.

.
the parties, if they dedire organizational
'security, maY7hocise between two forms. They
may select the form which provides that:

,a. The employee may decide' whether or not
to join an organization, but if he does
decide to join, he ttust remain a member
for the duration of the written contract
(or give notice within thirty (30) days
following its expiration thae he wishes
to resign from membership).

or

b. The employees may elect an arrangement

OF CONTINUED EMPLOYMENT, either join.
that requires an employee, A-CONDITI04

ME
)

the certified organization-or pay that
organization a "service fee .1.1 Tht-)

service fee; if tan .(b) is selected;
may include the' *Ord initiation fee',
plus periodic d lus general assess-
ments of the- tion for thedura-

.

tion of the agreelit, or three (3)
years, whi ver leis. Thq service
fee may not xceed the total of items

El listed.
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11.

IV. WHO 'ADMINISTERS TIE ACT (Functions of the EERB, Government Code,
Section 3541) .

A. The act creates an EDUCATIONAL EMPLOYMENT KELATIONS BOARD kEERB)':

B. .This Board consists of three members, appointed by the Governor
With "the, advice and consent of the Senate.

C. It is independent of any other state agency.

D. Its members are appointed for five-year terms (after initial
staggered alipointments).

"*.

E. The Board's Ghairman'is selected by the Governor.
F. Board members cannot hold any ether public office in the state.

G.' The Board, in turn, may appoint an executive director and such
other employees as it deems ,necessary or',-the performance of
Board

H. They may hire "general legal counsel, who may, act independently
4

of the Attorney CeneralAs offiCe.

Duties of the Board:

A. To determine in dis puted cases appropa'Acte bargaining units.
To apive bargain ng units when not disputed.

R. Jo deteapine in disputed cases whether or not a particular item.
. sis within the scope of representation.

'C. To investigate charges of unfair practices and other alleged
violations of the act.

D. To arrange for and supervise representative elections by secret
ballot and certify results thereof.

E. To decide contested matters involving recognition, certification,
de-certification, and the effect of mergers of units.

F. To establish a list of experienced mediators, arbitrators, and
fact-finders (none of whom may be, members of the staff of the
Board).

G. To engage in studies, research and training programs regarding
labor negotiations.

H. To promulgate rules and regulations:

1. for reviewing proposed changes in unit-determinations,
2. ' for carrying out the intent of the act.,

I. To hold hearings, subpoena witnesses, books, etc. relating to
matters within their jurisdiction.

J. To bring court action to enforce Board decisions.

I7:74



J. UNIT DETERMINATION (CoveYnmen/ Co'Irde Section 3545)
,

Certificated: All classroom, eachers who are employed by the school
employer must be in the same unit,.-xceptArtanagement______,
employees, supervisory employees and confidential
employees. _ /

- ,

Others: All other units are based on,a community of interest
and eatablished practices, and the effe4 of the size,
6fthe unit on the efficient operation of thedistrict.

r

In case of a'dispute involving unit determination, the.EERB has the-
,

right to determine the appropriate unit.

There. shall not be certificated and claskfied employees in the 'same.
. .

unit.

Judicial Review of Unit Determination (Government }bode Section 3542)

A. There is no entitlement to judicial-review of a.unit determination
unless the Board, in its response'to a petition of either the
employer or the employee, agres that case is of "special
importance" and joins invthe suit. (Thit will be a trouble area;
"Special importancp" will need'to be defined.)

.

or

B. Unless the claim of "improper unit determination" is a defense
to an unfair practice complaint.

Things to .13e Considered in Determining- Units

/The determination ofa unit,-that is, the structure of the un' is
a core issue to negotiating. In private industry, from whic uch of
the public sector's negotiating law is taken, unit is a shor ned form
,of "unit appropriate for collective bargaining" Such a unit is said
to be appropriate-if It inctudes all employees sharing a community of
Interest which can be servedthrough'collecftve bargaining. '

It is-vital, that'in unit determination care be exercised to include
'ail employees who share a community of interest with others in the,
unit, and that employees who do not share such a community of interest\
be excluded. N

, -

'Whenever bargaining takes' place without a prior determination'-by the.
EERB, the karties,must Agree in advance upon the unit to be covered,
by any agreement they'neptiate Because the law itself gncourages.,-°
voluntary settlement of disputes, in priIate industry the Natiodal
Labor Relation's Board has gone quite farin accepting as lawful
negotiating units established by consensual agreement of the parties.
The same is quite likely to be true under the existing law in California.

8
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VI.

4

UNFAIR LABOR PRACTICES (Government Code Section 3541,.5)

(The unfair practices are defined in Government 'Code Sections
and 3543.6.)

A. Jurisdiction Over Unfair Labor Practice Claims 4

The ,EERB has exclusive jurisdiction to make the initial-determina-,
tion as to whether or not charges of unfair practices' are justified,
and .if they are, what the remedy should be.

The EERB is empowered to devise and provitulgate procedures to
investigate, hear, and decide cases relating,to unfair practices.
Unless the charges do involve allegations of unfair labor practices,
the Board HAS NO AUTHORITY TOISSUE A COMPLAINT OR TO ENFORCE the

-collective bargaining agreement.

B. Who May Brin Charges?

1. Any employee, employee organization, or employer.

2. Within six (6) months after its occurrence.

3. The complaintant' must first exhaust all'grlevance machinery
that has been set up in the collective bargaining agreement,
if one exists. The agreement procedures may be waived,
however, if the charging party can:demonstrate that using
those procedures would be "futile." (Determining what is
"futile" will prObably be anothertrouble area.)

'4.' While using the grievance' procedure, the six (6) months

.

statute Of limitations is tolled:

(NOTETThe-ERB has the discretion to review the settlement'
reached in a grievance proceeding to determine if itmeets the

'intent-of the legislature in enacting the law. If the procedure
selectedas -a.result of meet and'negoaation provides for a
binding..arbitration. award, that award is. likewise subject to
rev w at of the board. If 'the EERB'findsthe

tlement reach d in the grievance process is repugpant'to
he intent of tho legislation-It may, issue a' complaint in
accordance with its rules and regulatiOns and make a determina-
tion of the charge' itself', deciding.ttie issue of an alleged,

.

unfair labor practice on its own= merits.) .
.

C. Judicial Review of an Unfair Labor Practices Complaint
(Government Sode 'Seotroti -35472)

1. Any party-to ap unfair labor Practice charge who feels
aggrieved by a decision or order of the SERB (unless that
decition- was a determination not 0 review a charge of
unfair labor practice), has the Apt to seek review in
a court.of,competent jurisdiction.

2. The substantial evidence testis declared to be the standarA
of 'review. ,(This will be A'trouble area since the court has
held that.a'bomplete 'review of the evidence" is the standard

-'of -riviei# in cases involving vested rights!)

The EERB on, the.other_hand,mat_seelLOOuri.lenforceilent_of
its decision. 4 /
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VII. RIGITS AND OBLICATIONS OF PUBLIC SCHOOL EMPLOYEES UNDER COLLECTIVE
AINING (Government Code Section 3$43)

A. Public school employees have the rightto:

1. Fotm, join and participate in the activities,of employee
Otganizations of their own choosing.

2. To refuse to join.or participate in such activities.

3, To represent themselves individually,in.their employment
- relations with'their employer until such time as an organize-

/ tion is recognized or certiflea-Tg-the exclusive-bargaining
agent of the unit of which they are a,part. .(Once a unit.
decides to select an exclusive representative, and the
may elect not to do so, membets of that unit may n. anger
meet and negotiate on an individual basis.)

.4. Present a grievance, at any time, to his employer, .nd to
have his grievance adjusted without going to his ex 1
representative, as long as the adjustment is made prior to
any arbitration provided for collective bargaining,
agreement and provided the adjustment of the grieVance is
not inconsistent with the :terms -of the Vritten agreement.

But, the public school employer cannot resolve the grievance
diredtly with the grievant until the exclusive bargaining.,
representative, if thee is one, hai received a .dopy of
the grievance AND the proposed resolution, and he has,had
an opportunity to file a response'if he wants to.

B. Unless and until an employee organization is recognized.or
certified as the exclusive representative of an appkopriate
unit, the individual employee organizations have the right to:

01. Represent their members in their employment relations with
the school employer (Government Code Section 3543.1). Once
the unit has a recognized exclusive representative, however,
only that employee organization selected as the exclusive
representative may, represent t'he employees in that unit.

2. Access at reasonable timesto areas where employees "work,
the use of institutional bulletin boards, mailboxes and
other means of communicatidh, SUBJECT TO REASONABLE REGULA-
TIONS.

3. Use of institutional facilities, at reasonable times, for the .

purpose of meeting concerning the exercise of rights guaranteed
by this law. (They,cannot, therefore, use school facilities
to discuss striking which is not a "right guaranteed by this
law.")

. 4 r
4. Release time for a "reasonable" number of representatives of

the exclusive. bargaining agent, withqut loss olopaY, when in
the process of "meeting-and negotiating" and fTr processing
grievances. (Defining "reasonable" will cause some itquble.)

)



5: Ilave their dues Aeducted under Ednent.ion Code !Vet ions
135-32'nd 13604.7 UNLESS AND IMTIL one or the orglnizntions
is recognized as the excluilve bargaining agent.,-At that
time only dues for-the exclusive representative may IN
deducted,from wages.

6. The exclusive employee_organizdtion'then has the duty to
make disclosures of its finanCial transactions by filing
a detailed written, report annually with/the gin andits

,,members in the form of wbalance sheet and7Operating
statement (Government Code Section 35465).

.

.

O
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Virf. TUE SCI)P. OF MEET AND NEOOTTATION (0(mernMent (ode SectiOn W43.2)

A publiZ: school-employer, or his designee (who may be .ceriff-icated
or classified) shall meet and ncgotiete, with oury representatives
of that organizaeion-selected afs the exclusive representative of an
appropriate unit with reghrdto matters .within the scope of representa-
tion.

The.scope'of such negotiations-1S limited to the following and all
matters not enumerated are reserved to the public school employer:

A. WageS. . ,

B. Hours of employment.

C. Ocher terms and conditions of employment; limited top the'following:4,"
*

1. Health and welfare benefits (GoVernMent Code Section. 53200).
2. Leave and trahsfer policies.
3. ' SAfety conditions of employmen .

4: Class size.
5. Procedures to be used for employee evaluation.
6. The type of organization security to be selected.
7. Grievance procedures (Government Code'Sections 3548.5,6,7 ).

Additionally, a certificated employee organization which is the exclu-
sive bargaining Agent has a right to be ccmsulted on the.definition
of,educational objectives and course and curriculum content and text-
book selection. (It should be noted that these"items were originally
included in the scope of meet and negotiate. They were eliminated
inthe final form of the bill and therefore,'are relegated to alesser
role than the items that are negotiable.)

//. /

All other matters not sPec''ifically;_enumer4ted are reserved tok,the -'

public,Achool employer and miY not be the subject of "meet and .A :I
negotiate' although the employer ma inie wishes to, consult.,

'with his. emOloyees,or their organ zations-on such other matters.
,

.

n,=
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4. CERTIFICATION OF.EXCUISIVE BARGAINING AGENT ( Government Code
Section 3544)

A. Procedure to be followed by employee organizations' wishing
to become exclusive representatives.

',. 0
1. EiplOyee organization first files a.request to be recognized%

as such with the public school emplompr:.

The. request must state that: BO a majority of the employees
_?

in the unit designated by them wish to be represented by
them. b) the request must contain-proof of Majority support;
and c) a detailid.gtouping of jobs ith constttutes the
-unit:

.

3. liotice of such request is then,poste all employee bulletin
boards where. members of the unit are employed.-.

4. The employer theh grants the request unless:. (Government
. Code Secti-61 3544.1)

a. The employer desires an elpc on on the issue or
challenges the approOriktene s df the, unit* The.
employer has_butto take such a request of the
EERB which shall then conduct a representative
election.

. . .-..,1

or 4.-

", .

Another organization files a Aimi..lar request or
challenges the appropriateness of:the unit within
15 working days of the posting. If the claim of .

,unit,, employer hal.1 request
that

chalIft yger is bat lelt 30% of the
membership of the
that the EERB hold a represtntative-election.-

c. ,If there
covering
Gio,Weve

before

or

is currently in effect p lawful agreement
some of the'same employees in the unit.
a request filed between 90 and 120-dayst

expiration,of an agreement shall be
honored.

or

d. There is another organiz tion recognized,as thei
exclusive bargaining a nt an4,that recognitibn'was,
granted within the previous 12tmohths and covers some
A the same employees included in the petitioner's
.unit.

, -% 1 .

B. Procedure for employees, without an organizition.

1. If, by January, 1 of any school year, no organization makes
the request, a majority of employees in a unit cart petition
the employer for a representative election. The employee
does" not have to be a member.ofany employee organization;'.
to sign such 'a petition.

.

v,

aff
'13

F'



S

, .

'2. When an ,employee group files sitch a petition, the employer
.mustapoat same on all the- bulletin boards *ere themembers

, of tn unit may be-employed and organizations have 15 working
days to apply to be -put on the ballot. The organizations
must prove the ,support of at least 307. of the workers in

-4the unit to get on the-ballot.

At the end df the 15 working day, the employer -forwards
the pititiOn and.the names of all organizations that '-

qualified to the EERB. (Government Code Section 3455.3.)
-

Chaljengink the 'determination.

1. :A petition may be filed with the EERB by employer or employee
,organizations (according to rules and regulations to be set
up by the Board)' requesting it toidecide whether the .

determination of the exclusfve representative or the. ...

appropriateness of a unit is,proper. ..
.,.

-4
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X. ORGANIZATIONAL SECURITY (Government Code Sections 3546 and 3546.5)

s

A. Defined: A means whereby an employee organization which assumes
the position of exclusive representative for a bargainin& unit
receives financial support.-from the employeei therein.

B., Forms Of Organizatibnal Security.:
,

l: The employee may decide'whether or not fo join an organiza-
tion, but if he does dedide to join, he must, AS A CONDITION OF
CONTINUED EMPLOYMENT,. remain a member for the duration of the

r. . written. contract (or give notice within, thirty (ao) days follow-
: ing its expiration that he,wishes to resign from_membership).

2. The employees may,elect an arrangement that requires an
employee, AS A CONDITION OF CONTINUED EMPLOYMENT, either .

to join the certified organization or }pay that organzation
a "service fee." The service 'fee, if/plan (2) is selected,
may include the standard initiation e, plus periodic dues,

%hi
plus general assessments of the -organ for the duration
of the agreement, or three (3).years, chever is less.. The
'service fee .nay not exceed the total of items listed.

C. Selection of Type of Organizatio

'1. The. selection of a form of 6 anizational security is within
the scope of meeting and nego iatinge . ,

2 The school employer may request that the question of.
. organizational security'be voted on separate and apakt

from the of the proposed agreement.
s 0 , .

3. Both patties-must agree to
.

the security arrangement.

4. A majority vote is needed C6 adopt or termiaate'the form. ,-
. .

of organizational security selected., ,

5. Organizational security is not requir0. The exclusive unit
may select either form of organizational security or vote
for none at all, .

v.

. "
i5
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XI. MISCELLANEOUS INFOMOITION ON.COLLtCTIVE BARGAINING
3 0.. 0

a ' i
A. Public Presentation'of Employee Organization. Proposals

(Government Code 3547): In 1975, Assembly Bill 4114 propoge4
by thg,League of Women Voters,'added-Sectiont13089 to the.'
Education Code. It provided for a pUblic presentation by .

the employee-a,rganitafioft of all of its original proposals
and a time period during which the.public could become
involved in the meet-and-confer process. Most of the pro-

,

visions of Assembly Bill 4114 have been retained in the.
collective bargaining:-enactment:

B. Impasse Procedures (Governme9tCode'Section 3548):

1. Either the employer or °the.eiPloyee may'declare an impasse
and require the EERB to appoint a MEDIATOR-to-asaipt in
resolving the controversy. (This section.does not prevent
both sides from agreeing on and selecting their own media or;

2. ff the matter is still not resolved after 15 days, either?
party may request FACT FINDING in accordance with procedures
set forth in Government,Cede Section 3548.2.

If"the fadt finders Tail to achieve a settlement within
30 days, the fact finders may Make advisory findings of
fact and recommendations for settlement.

G. Arbitration (Government Code Section 3548.5):.

The written collective bargaihing agreement may provide for
arbitration of disputes as may arise involving interpretation,
application, or violation of.the agreement.' ,

The agreement may provide for binding arbitration.
" fiist.")

The agreement may provide its own procedues for arbitratioh
or. contain- a proyision to bt.bound-by,the EERB procedures.

t
D. Right-to Strike (Government Code Section 3549)':

The Act provides that nothing therein shall be construed to
make Labor Code Section 923 applicable to.public school employees.

(This is a

The act provides that'ari agreement negotiated -as a result of a
strike is nevertheless. valid..

E. Brown Act/Bagley Act (0p6 Meetings) (Government Code Section 3549.1)
. ,

Negotiations, nediaXion, fact 'finding, arbitration, and meetings
between school boards and their negotiator on any matter within
the .scope of meeting and negotiating are exempt from application
of ,theacts.. 4"--/

.

)

CONCLUSI N

WHEN ENTIAk PROGESS OF, OLLECTIVE BARGAINING IS COMPLETED AND THERE IS
STILL MASSE, THE PUBLIC SCHOOL EMPLOYER HAS TiIE RIGHT TO MAKE .THE FINAL
DECISION WITH REGARD TO ALL MATTERS WITHIN THE SCOPE OP MEET AND, NEGOTIATE.'
'(Goverlinent Code Section 3549.)'

.44- 16
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