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- . COLLBCTIVE BMYGAINING: AN EDUCATIONAL TECHNOLOGY

.

¢ N ‘ . :
- Bargaining: a tcchnology that is "there"

&

My. bssic predicate is eollective bar:gaihing is a tcchnolc;gy and not a phiIOSOphy or set of

moral values. The- groc of collective bargaining developed with the rise of human
- civilizations. Trading be nd soon fruits and vegetables were tradetl for mecat. As
cities grew,. ornaments were traded for food, and cattle for land.-:The histary of
commerce in the world is full of 'cg(amplc,s of negotiatin~ of trading off goods and
services, of memorializing these cxchanges in written ag:ecments, and having these
transactions binding upon the individuals by law. ’ . :

1® the #830's, the United States government felt that "bargaining" was so important to
business and society as a whole, that the National Labor Relations Act was passed. So,
there is a statement of policy by the federal government of the United States in
Section 1, National Labor Relations Act about: -

' "encouraging the practice and procedures of collective hargain-
ing. . .for the purposc of negotiating-the terms and conditions of
. - thejr employment. . " . v

' lmport'apél'y, the stated purposc of the law is to foster labor relations through the
process of bargaining, Here is a statement by thc government that private sector

bargaining is so_important that it will-be protccted by law and penalties are placed on -

‘parties to force them to comply with good.faitn bargaining.

-

There a.> similar statements of pblicy-tiy stute governments in those states which have
enacted colleclive hargaining laws for public employecs. Over 35 states have created

some.form of collective bargaining for public empIOyecps. ‘ . R

In summary, bargaining is - f\istgsical prc;cess.. "C\o;llcotivc batgaining" has been® an
instrut of Federal and State governmental policy for decadesy' 1 believe it is a
reasonable conclusior. to state that "colleetive bargaining is here." : .

Basic concepts — applieability to education . )

First, therc is’'a policy deccision made -that there shall bé collcetive hargaining —- and

that some part of the cducational system’shall be goverﬁed.by a laborcont. .ct.
When this decision is made, the bargaining 'process' has certain ‘dynaimics
that opcrate. For example: . - \ : :
Labor contreels are net "written". - o | L

Labor contre cts are ncegotiated. - ’ . .
Labor contre.cts are negotiated by commitiees. '

Labor contracts arc negotiated by two committees operating under

disparate instructions — and they each must compromisc in order to
obtain a contract. ' .

“There is a legat duty to bargain in good faith — and in good faith to.

.attempt to rcach a scttlement and labor agreement. ‘ g
Sccond, most cxperts and legislitors use existing ;ﬁ‘iv&tc labor law as a frame of
\Iéférencc for putlic sector labor relations.
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This raises th'c“quc.';tion of how many<of the concepts dcvcl”. cd in the fcderal labor law .
and the cases of the Natiomal Labor Relations Board and Amecrican courts will be

utilized in the public.seetor of cducationgl negotiations, - .

Little deliberate analysis . : ) ; L

) S M . (R4 : »
Thefe Seems to'be an almast irresistible urge to "adopt the'busic tencts" of
private sector labor law by authoritics legislating or implementing cducational
bargaining- statutes! JIn my opinion, there is little deliberate analysis of the
"basic tencts" before ‘t\hcy .are thrust into the public scctor by (a) statutory:
mandate, (b) administrdtive rule, or (c) case decisions. R ,

Public sector — really — is different = v \

Public scctor employment and collective bargaining are different, #h fact, than in
the private sccetor. Unfortunately, this statement is "taintel" from its usc by
persons interested in prohibiting the use of the collective bargaining process ip,
public employment. NeverthelesS, | believe that it is a factual statement and:
one which must be copeC with before there can be an érderly bargaining process
in education. ' ) .

7

The "differences” are constraints ’ .
M . -~ . . »

. One rcason bargaining in the pubKe secYor is different from the privatc®seclor is.
constraints. Prior to the wholesale adoption of the basic tenants dévcloped in
private scctor collective bargaining cxperience,. onc should analyze the con-
straints present in public employment unique to our private sector experience,

- L4

& Moncy

’ .
An obvious and bafic difference ‘concerns money. A public employer,
gencrally, has much less control ovge its revenues and the money -
.availaple for ncgotiations than a privite cmployer. = A private
employer can raise prices; cut dividends, or borrow money to provide
- wage scltlements. A public employer receives much of its revenues
from- governmental cittjtics (qppr&priating authoritics) over which it
has little control. Many public employers cunnot borrow money for
opcfations expenses (such as wage skttlements). In sh8it there arc

" very real constraints on the ability of a, public employct ‘to raise’ -
» . monecy to mcet wage demands — though there is a legal duty to
' bargaln wage demands "in good faith", ) y

.. . .

hat'd

\ Expenditure limitations

"It is not uncommon to find legal limitations — gencrally in a statute
or accounting regulation = orf the types of expenditures a public -
‘employcr can make. Onc:recent example in Floridh was whether or
not public funds could be used to provide for a retroactive wage::
settlemnent. It took several*legal opinions, including an opinion from
the Altorney General to deeide that such was a proper use of .publi¢
.- . funds. " Retroactive settlements of wages has been an established”
practicc. in private sector barguining for" many, many decades.
lowever, in the public sector it may. be questionable or, possibly,
"illegal". : -
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Spccific limitations.

+
‘ -

\' . n . < . .. '.
T You.will also find specific limitafions imstate laws and regulatfons
- of statc baards of education.” For’cxample: limits on aximnm siek .
ldaye duys, requirements-for certifichtion for employfient, limits en™™
. insurancc benefits, cstablishment- of spéeific . holidays, arev all ’
. subjeéts which are ‘topics within. thé "scope of bargaining” develbped
in the private sector. However, many states hawe statutes governing -
these topics thereby constraining tife pamameters’ for settlement by
negotiation, - L
- . C . .
-« Conflicting law provisions ' : . Pl T
Therc is a common practice of legislative bodies enacting bargaining laws in
public cmployment,.certainly in education, to impose a new set of laws on an
existing regulated. area without much attempt or effort to reconcile conflicting
law provisions. ‘ b
.t . r . .
’ Hi"storicszfy, ¢ducation has developed as a regulated goyernment service. The
systems .of public cducation in America are generally cstablished by law;
* educational funds and expenditures are rcgulated; entry and continued employ-
ment in edueation i under government control. This type of development of
education ha} l&a large ond complex network of laws, rules and regulations

governing variol cational activities. . -«
'« s .

. Legislators endcting "collective bargaining laws} have seldom attempted "to
_ deliberately revise the existing regulatory laws in educational codesto conforrg
- to the new publi¢ sector labor requirements, - ) . '

.
.
A

No common set of groundrules

In privaie sector, there has developed a common set of groundrules om such . .

things as the scope of bargaining; i.c., which topics have to be negotiated.V -

.The public sector is fond of using private sector terms such as "scope. of
bargaining" on wages, hours, and terms and conditions of employment. However,
there is often violent disagrecment on which topies have, to be negotiated.
Conflicting provisions of laws aggravate the situation rather than resolye’ the
confusion, - . : .

4 ‘ e

Furthermore, seddom do legislatures enact a dispute resolution system for these

questions — they are resolved on a case by case basis,-i.e., you have to have a-
» disputd to get an answer, e.g., a lot of dispites.

»
-

Resolution of~conflicts -

Coilective bafgaining is a process,: It is at least an advocacy process and-in some
instances an adversary process. Each party.has goals‘they are trying to achieve
and cach has a range of concessions available as quid pro quo items. , ‘
I < .é'r
. In a process where two partics are attempting to obtaip concessions from each
other and are facing ‘demands on themselves, there are bound to be cogflicts.
;! Conflict andiadvocacy are inherent in the bargaining process,
o - e
Collective bargaining does not try to cliguinate conflicts. In fact, it rccognizes '
the ctistence of conflict as a dyn‘mm’c In the relationship of the bargaining
. partics. The federal and most state collective bargaining laws do not attempt to .
elyninate conflict generated by the ncgfotiutions process. iy e \

4 5‘ .
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What thcfburgninini; process, contracts, and laber law do dtfempt is to contain
the disputes to a‘teasonably orderly system of procedures designed to resolve the |
issues, In short, when you have a formal collective f)arguining system, labor
confracts, and labor laws you will learn to live with and to manage conflicts.

A

~
- . ¢

Pcrsonalitics .

Personalitics play a role in labor relations. You can havo the "})cst law, best
contract, best grievance procedure” and have terrible labot-relations. Labor
relations is about gcople and the relationship betwecn. jnd among .people. It is a
people business. Accordingly, one must never overlook Ehe personality factor.
Sometimes: cgo, and cgo attachment to' a given issue; & a factor in labor -
relations. . ‘ .

£
“ N - .

As in most facets of lifc;-ego issuds are most difficult to deal with,

- ‘

Rate of ghange . ) ) r

In my personal opinion, thcre is another 'ele'm/gnt present in Jator relations in *
modern Amcrica that ought to he more recognized than it is: an acceleraling
rate of charige’ in-education, in ‘educational administration, and in the psychelogy
of organizations and individuals. : S J :

I beliceve there is wisdom in some of the observations of Toffler in Future Shock.
There is objective evidence of transiency novelty, informalienal overload and un
increasing rate of change of "basics". . :

Drucker, in the Age of Discontin

<

organizations jn our times i

uity has persuasive arguménts and ddta that
re in a period of "discohtinuity." :
. - \ '

Zbrinski, in Between Two Ages, clearly identified ihe possibility that we mgqy be
dealing with™ three worlds 1 our soctety rather than one: the pre-industrial
society, the industrial socicty, and the technological society. It is conceivable
that a large public employer such as an cducatjonal institution or systoem could
have a work force and professional staff that were simultancously at the pre:
industrial (low skilled), industrial (mechanized), and ihe technologi('al (know-
ledgeable worker) levels. - - / N

Query: how does onc negotiate a single contract that i$ responsive to the
demands of such a mixed constituency?

Query: can the lack of a common reference-and shared value system lead
to low cmployee morale, militancy, and labor strife? -

. - . . . !, . . ) :
Labor relations in cducation should address qucrics such as tMis as well as the
more standard queries associated with imposing a system of labor relations on
public scetor employers. ’
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’l‘hc basic question

In the, opinlon of this Wl‘ltCI‘, ‘the publlc ‘sector s dlfferent‘ than thc prwatc
scctor.» 1t is different-in fundamentals:’ organization, mission, &nd’ purpose;
opcr.atlons and reporting requircments. Yet many- private scetor terms are being A
used in educational ncgofgatlons without questioning.the validity of the transfer.’
Undoubtedly some ‘transfer 1s xalld — but which conccpts" . ‘ . -

The basncaquestlon was posed by a spccnal .artlcle{ appearmg m Busmess Weck
magazme last sum mer:

« "Will colIectlve bargalmng change to accom medate government,

> N . ~°r’°, P : . L)

will govgrnmént change to ‘gecommodate coll’ectiye bargaining?"
. . . N ! . ]

- c gt
"\

Not doomsdayget . ' i ] , ,

' . - e o0

- The purpose. of this paper is evocative. Certginly it'is the time to debate and to
decide the-assueg'ralsed here — and once decided — time to act‘ .

L ] "T- .
We have a sound vieble educational system in America. We havc a hlgn level of ¥ -
professional educators and a generous amount -of them, too. We have pupils:

: more of them than at any time in-our history, and more "better oncs", too. We

‘have a direct and active mvolvement of citizens in educatlon. Education is very"

_muck' alive.

-

This is not the first serious and complex process that we have had to face. There
are some signs that weare already beginning to do, the things we need t¢ do to
“contipue to be effective in education.

"l‘hls debate and this assembly is one sign. It is a sign that wle are. beginning to
" talk — to think = to grapple with issucs, altemnatives,” and perhaps solutions.
Debate is godd if it sensitizes.us to ssucs:ga'(‘i constructive alternatives for .
» solution. 1believe that is our purpose here, and 1 hope that we are successful in L
this assembly. Ido not believe that it is doomsday. M . .




