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ALegal Cmorféndqm

NATIONAL ASSOCIATION OF SECONDARY SCHOOL PRI N.Cl PY{l.S
1904 Assocsat:on Drive , , Reston, Va 22091
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Yoy A - arn g 1 EDUCATION . .
PER M L N O R cwD This DOCUMENT sHAS BEEN REPRO LR 4 .
SCOPYD Gt €D MATER £. 8V MITRO DUCED EXACTLY AS RECEIVED FROM ’ .
FICHE OMLY M35 BEER L RANTED By . THE PERSON OR ORGHNIZATION ORIGIN . - - - - B T
« ¢ - ATING IT POINTS OF VIEW OR OPINIONS ) N 'May 1976 -,.
P2} R STATED DO NOT NECESSARILY REPRE . , '
= —— SENTOFFICIAL NATIONAL tNSTITUTE OF . v Y
ST ER L anD DRGAN 14T OWS “PEEL EACCATION POSITION OR POLICY
W WG UNDEZ AGwEENMENT 4 Tw TE fe g ,
.~ e E:_,'L :'- g
Ve lesans T NN N METHODS OF DISCIPLINE: WHAT IS ALLOWED?
THE E® T v TEN mr e . . .
Cme mE SwE TTBYR et L -.tn‘ [ Y . N ,

'Sharp disagreement exists \among educafors and the general public on the appropriate
means of achieving pupil discipline. Generally speaking, both sides agree_ that the
best methods are those which\produce an environment g¢daducive to Jlearning with the
least ¢oercion or regulation hecessary. But beyond that generadl obJective, the two
sides split sharply, one generally concluding that more negat;ve restraints are neces-
sary, the other claiming that they are not. . . 2 &

 legally impermiss;ble. Accordiﬁgly,
plinary method'.Fed in schools being challenged in court.
Federal cases have emphas1zed the importance of carrying out the U S. Supreme Court's
dec151on 1n Tivwer v, Zeg J"nes Senco. Board, 1969, declaring ‘that children are
"persons” under the Constitution and do not shed. thefir coﬁstltutlonal rights at the .
schoolhouse gate. By means of selective 1ncorporation, theCourt seeks two simulta-
. neous objectives: the attainment of justice and the cor'tainment of power. In layman’s
" -language, the "selective" part of the doctrine means that the Court picks and chooses
which cases it will review. Reading the First and Fourteenth Amendments together .
amounts to an 1ncorporaf10n of the substantive rights of the individual with the pro-

- to which.Justice Hugo Black devoted a lifetime on’ the beﬁch, is an expression of the ,
bel;ef that the 1nd1v1dual must at all times be protepted against the tendency.-of the
state “to become tpo powerfyl. Justice Felix Frankfurter was not indulging in-overstate-
ment when he said, "The history of liberty has largely been the history of the obser-
vation of procedural safeguards

-
-

Attempts to apply these safeguards to the disciglinary technique most commonly useT
in ‘public schools:{(na ly eéxpulsion, suspens1on, and corporal Pujlshmenb) have been a
key element in many 1Z§a1 challenges to school authority. Primary elements of “dte
process are: (1) noticé--both of the general nature of a punlshable offense, and of

. any spec1fic violation; (2) an opportunity for some kind of a hearing prior to punish-
ment; (3) some kind of an appeal. s .

.~Another source of law now applies to schoal discipline: --The Civil Rights Act’ of 1871 °
(42 U.S.C. Sec. 1983). Under it a majority of the Supreme Court held in February 1975
that school officials may be held gersonallx lg’ble if they knew, or reasonably should
have known, that what they were doing to students would result in a deprivation of |
civil tight constitutionally guaranteed. (Wood v. Stiickland, 95 S.Ct. 992.) It
seems reasonable to expect that the term "school officials" may .apply to pxincipalsa

v M »

+ cedural safeguards of equal protection and due process of law. The resulting doctrine, -
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This -Legal Memorandum presents brief discussions.of the legal status of various
.methods of school discipline_in common use today.-.In many cases, brief quotations: . L
have .been- taker- directly from court opinions to suggest currené‘judicial,attitudesi,

Readers should remember, however, that every tourt opinion relates only to the

specific c1rcumstances of the case being decided; general comments: of the court, . |
as opposed to its-.actual-decisdion.on the issue before it, are not legal blndtﬂg Lo
therefore upon cases which occur later . - '

— R Y e

+Corporal Punishment- ' T T S

v

Corooral punishment was held not be to inherently in violation of the Elghth Amend-~
ment to the U. S. Constitution as.a.cruel and unusual punishment, but if the punisha

ment is unreasonable and excessive, it 'is no longer lawful and the perpetrator of it

may be criminally and civilly L;able The law and policy do not sanction child- i
abuse. [izrz . Zexze, 328 F. Supp 657; Aff' d, 458 F. 2d-1360 (TX 1971). The

Supreme Court declgned to review the case, 409 U.S. 1027 (1973).]

The year after’ the~w:fe case was decided, however, a federal district court in
Pemsylvania said; ) ‘ o

]

~

»
' A parent may 'veto corporal punishment for;his.own child, but he must_
. be prepared to discipline his errant child himself. 'Thé parent must
actively, promptly and effectively assert his authority so that the
e other children will not be hampered in their educatitnal pursuits and
school activities will not be disorganized. [Jlaser v.r Marietta, 351~

'F. Supp. 555 W.D. Pa. (1972).] .

~

Many schools followed the 7.asegr approach forbidding the use of corporal punishment
if there was express parental objection. Then, last year, a federal district court
¢ in Florida 'said: . '
So long as the %orce used is reasonable--and that is all the statute
here allows—;school officials are free to employ corporal pun1shment
b e for disciplihary purposes until in the exercise of their own profes— <
sional judgment, -or in response to concerted pressure from opposing
parents, they decide that its harm outweighs its utility. [Baker V.
~e<r, 395 F. Supp. 294 (1975).] . ‘ .

-
v

* The decision went on to say- that the child has a liberty interest protected ‘under
the FouYteenth Amendment and therefore is entitled to certain basic elements of
due process: (1) notice should be given that’ specific instances of misbehavior
may result in corporal punishment; (2) it should never he.eqployed as a first line
of nishment “(3) it should be carried out in the presence of* another official;
{3) e adm1n1sternng official must provide the parent, upon request, a written
éxplanation of the reasons for punishment

. -
2zizr was affirmed by the»Supreme Court, withoyt opinion; on October 20, 1975.

’ But a subsequent de sidn of the Flfth C1rcuit Court -of ‘Appeals said that. the

.Supreme Court only af d -the lower court's holding that the use of corporal

punishment could not be! barted by)parental objee:i;ﬁ, and that it did not reach”

‘e

its ruling on. proceduraﬂ due process.

., The Fifth Circuit thé/ went on to‘diblgree with the Baker court, holding that pro--
. cedural:.safeguards are not required in the use of corporal punishment ﬁhen specifi-
cally permi;ted by state law. Said the.Souxt

< . . < e
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thle a recorded suspension can indeed! haye a’permanent adverse 1npact on ,
a person's reputation and. could conceivably harm that person's chance to ’ -
obtain employment or higher edugation, fhd it diffiralt to” contend that . - L
a paddling, a commonplace and trivial eéﬁdt in the lives of most ¢hildren,
involves any such damage to reputation. D
LY ‘ -
It seems to us that the value of corporal punishment would be severely di-
lauted by elaborate procedural process.imposed by this court . . . a hearing
procedure could effectively undermine the utility of cerporal punishment for
the administrator who probably has little time under present procedures.to
"handle all the disciplinary problems which beset him or her. [Ingraham Ve -
Wright, U. S Court of Appeals, 5th "Circuit, 525 F.2d 909 (1976). ]

.~

Suspension

. The schools need to set up a definite'set of standards and regulations so
" that al] people involved in the administration of the problem children may

know cisely what is expected and when they are to-act, all as expiained <
,and ordered herein. [Granam v. Knutsen, 351 F. Supp. 642 “(Neb. 1972).]

A summary suspension for 10 days is not 1113§a1 but an add1tibnal 30ﬁdav'
suspension by .the superintendent of schools®s'excessive. = [Wildiams v. Dade
Zounty Scnool Board, 441 F 2d 299°'(Fla. 1971). ] )

Guilt or innocence is not relevant: studentsjhave a constitutional right to
} a hearing before being suspended for any con51derab1e length of time. [Black
Students’ ex rel. ohoewaker V. Mﬂllzams, 317 F. Supp. 1211 (Fla. 1970).]
' The total exclusion from the educational cess for more than'a trlvial. S
period, and certainly jf thé suspension is for 10 days, is a serious event
in the life of the suspended child. Neither the property interest in edu® L :
cational benefits témporarily denied nor ththxberty interest in reputatlon, . °
which 1is also implicated, is so insubStahtiaéagPat suspensions may consti-

tutionally be imposed by any procedure the s bl ‘chooses, no matter how / -

arbitrary. [Gcss v. Lopez, 95 S. Ct. 729, (Ohio 1975).] o ‘
Expulsion ’ ’ )

The Fourteenth Amendment, as now applled to- bhe States protects the citizen .
against the State 1tse1f and alljof it§'creatures, boards of educatioh not ‘ :
excepted That theyuare educating the young for citizenship is reasom for

scripulous protectlon of constitutional freedoms of the individual, if-we are

not to strangle the free mind at its source and, teach youth to dis it im—

portant principles of our government as mere platitudes. [W. Va. State Bd.

of Ed. v. arnet+e, 319 4. S. 624 (1943) 1, . y

In these: days, it s doubtful that any child .may reasonaBly be expecteu to

succeed in life if he is”denied the opportunity of an'education. Such am—-

opportunity, where the State has undertaken to provide it, is a right which,

must be made available to all on equal terms [Browm v. Bd of Ed. of Topeka,
3347 U.S. 483 (Kan. 1954).] - ‘ :

+ A school board member is not immune from liability under Sec. 1983 if he knew -
: or reasonably ghould have known that the action he took within his sphere of
officlal’ responsibility would violate the constitutional rights of the student -
affected. {Wbod v. Strickiand, 95 S. Ct, 992 (1975) 1

P e e e - - —— ——— [
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\ govern the extracurricular program of the public-schools by the passage of rules

¥ . S
The U.S. Supreme Court ‘has never attempted to set forth the minimal due process re-
QUlrements pertalnlng to expulsion or long-term suspension at the:secondary school
'level, but from a number of lower federal and state court cases, they can be assumed
to include, in addition to those required for a short suspension: written notice of
the offense, a more formal hear1ng, representation by counsel, and some form of
wrltten record of the decision. . -

Exclusion from Extracurricular Activities

It is an established legal principle that the state has the author1ty, e1ther
by specrflc statutory prOV151ons or by ‘delegating powers to school boards, to

and regulatlons that are needed to achieve e purposes and obJectlves of the
schools, so long as such rules and regulatlons are not arb1trary, unreasonable,
and discriminatory. Therefore, the majority of the cases dealing with rules and
regulations pertaining to extracurricular activities,-are’ brought before:the
courts on the grounds that the school board exceeded its _constitutional 11m1ts

., for the.government of the schools or passed resolutlons which were arbitrary, .t
unreasonable, or discriminatory. In this area of litigation most of the cases’
heard by the courts deal with the authoxrity of school boards to prohibit secret
society members and married pupils from partlclpatlng in extracurricular activ-
ities. [Law of Extracurricular Activities in Secandary Schools, Mohler and,
Bolmeier, W. H. Anderson Co.; 1968].

What greater invasion of marital privacy can there be than one which could ' .
totally destroy the marriage itself? (Overturning a board rule barring a
Fboy who was married from playlng baseball ) [,t,"”v v. Megk, 344 F, Supp.
'298 (Ohio 1972).] *
The board has not shown any’danger to petitioher's (an unwed pregnant girl)
. physical or mental health no likelihood that her presence will cause. any "dis-°
ruption, or any valld educational or' other reasom to justify her segregation
and to require her to receive a type Qf educational treatment which is not the
egual of that given' to others. [ r~u:? . Fargraves, 323 F. Supp. (Mass. 1971).]

Plaintiff (girl studeénht) has proved she can cempete with boys, and in the

absence of a similar competitive program in her” school, denying her the right

to compete for no valid reason,:a benefit available to othgrs, is unconstitu- .
. tional. [7I7:9n v. Aamsas Z.C0. Acerivicies dssls, 377 F. Supp. 1233 (Kan. 974) ]

Detention . o ‘ . s
—_—'F_—‘_ . . ‘. > . L]
School rules spetlfylng periods of detention after school for unexcused ab-
senteeism and tardlness and for skipping school . . . are notuunconstitutioh—‘
ally vague. [Fie.der v. BI. o Fi., 346 F. Supp. 722 (Neb. 1972).]

- .. ' ' " ‘
Verbal Cortection . . .

- v
- < . »

' No csuse of action derives from the teacher s verbal chastlsement in the absence

e of proof of maljce or wantonness. [Wexell v. Schots, 276 N.E.2d 735 (Ill l971) ]

Y] v
.

! - t

. Tryancy V. ] Ty
. . . * . .“.. i
A student s. claim contestlng the 1111n01s truancy laupas being unconstltutlonally L

¥

“court could not interfere with school authorities exercisi

"ERIC

Aruitoxt provided by Eic:

asonable judgment in
defining the "habitualdy truant" student. [uheehan V. Scotf’ 520 F.2d 825 (Ill 1975) ]

. . . ‘.

vague _ and overbroad was held to fail to allege’ the ba51s f:;g;gﬁitable relief. The.”
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Other Punishments and Efforts at Control

- : . 4

S ‘ .
Knocking down grades: "The use of grades as a means of punishment is improper. Hence,
a student's rights are prejudiced where he is given a zero for truancy and then’ given -
. a make-up test) but the zeroeis weighod against the result.'! [Miwpriecs v. Bd. of Ed.

N.J. Comm. Decision, 1972.] d
N - Y

Revoking student's letter: "Due process was lacking in, the board's determination that ..
'a high schoel student's letter should be revoked, where, outside’ the season, and after
he had won the letter, his letter was revoked for beer drinking." [T Conmorr v, Bd. 'of .
I, 316 N.Y.")S. 2d 799 (1970).1 ) . y ’

- . s’

Guilt by association: Iowa High School Athlétic Association.rule making ineligible
any player who knowingly rides in a car whoffe ‘beer is being consumed, while school is
not in SQ551on,,den1es due process of law Zzg 'is guilt by association. [3unger V.«
oo dnilocle oo sty 197 NoW. 2d 535 (1972).] .

Barring student from graduation:; Student had completed her studies and was eligible
3 to recelve her diploma. No evidetgce of a threat to orderliness was present, an nd
. disruption in fact occurred. Without due process, such a means of. punishment may not -
\ be an appropriate regulatory act by the board of education. [ladson v. Bi. ofnEd.,
323 N.Y.S. 2d 545 (1971).] . )

Searcg\qnd seizure: "Given the responsibility of school teachers in-the control of .

the school precincts and grave threat, even lethhl, threat, of drug abuse among school

children, the basis for finding sufficient cause for a school search will be less
- than required outside the school."-{iwurie u. 1., 358 N.Y.S. 24 325, 403 (1974) ]
But see also, *---c ». iw in7, 357 F. Supp. 215 (Pa. 1973), where the court held tHat:
administrators, here.the principal and assistant principal, who called the police |
when a ring was missing, and who stood by when a policewoman required the giris to
strip down to their panties and bras, could be held personally liable for an illegal
"strip search" if they were found at trial to,have had a conspiratorial relationship
with -the policy : . .

.

5

a

Alternative instruction: Under a statute covering suspensions of students: fer periods
not to exceed five days, it was held that alternative ifstruction was rot requ1red‘

[Trrmce ™, Zoosler’, 364 N.Y.S. 2d 91 (1979.]

Charging fees for supervision: Boards have no right to charge a 25¢ per day fee against
pupils for superv151on of children who bring_their own lunches toeat in.schoeol.
[Eusiorar ~2 21 <0 2:. - * T2, N.J. Comm.(Dec. 1975.) - . . -

Acts of the;barent Suspension from school wheré the student dknmther ruck the
assistant principal was declared ~1nfr1ngement of the student's. constitutional -
rights [0, v oo, Tallel: 495» 2d 423 (La. 1974) ] _ .

S -, <. .
Princiggl's affirmation: A school board policy of merely affirming a dec151on of the e 4
principal in student §T9u1510n hearings was held insufficient to satisfy due process -

requirements. [.-- ¢ oyt BL0ouf Ed., 490 F. 2d 458 (5th Circ. 1974). T

o

. ) . N PY

. ) Relation of School Discipline to Civil Jugtice

<~ e * ~ §
. l . . . 7

'

. It is not ""double jeopardy" for a student to be punished f #;an act which is in vio-
" lation of school disciplinary rules, whether he may be txieay or. has already been
, tried and convicted in a c1v11 court for violation of lgwthj tht same act.- [Center
or Fapficipani Diyextlor vl Mupskall, 337.F Supp.. 126w (yyﬁJ,?la. 1972).1]

; .
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. ) - COECLUSIONS » ¢
. > —~— | .a . i
<y " =
"It tan be argued with good reason that the’ guthority of the -principal. and’, indeed,
the school board itself; Has been curtailed by the courts in the last decade-—“Some .
would go farther -and say that' the maintenance of didcipline in secondary schopls- has ’
been seriously damaged by the growing concern for the substantiye and proceduyral rights™
‘of students as-citizens. Others, agreeing with the court's concern, would urge that
greater effort must be.made to find ways to motivate young people in positive ways—to/-.
~follow the rules of conduct necessary to prov1de an’ atmosphere in which learning can ,
take/place. ‘o

In ‘any event, it seems clear that the Supreme, Court itself has no intention or desire
of removing from-'school administrators the authority they need to maintain an orderly
educational epvironment. Even while extending First Amendment rights torstudents in
the Tinxer case, the Court said: . . , N
The Court has repe edly gmphasized the need for affirming the comprehensive
" authority of the States and of school officials, consistent with fundamental -
"constitutional safeguards, to preseribe and control ‘conduct in- the schools. L.

' - v ks .
- + - - )

One year earlier, .in 1368, the Court stated:

- V "

Bycand large,” public education in our Nation is committed te the control of
stat®, and localkauthorities. Courts do not and eannot intervene in the re-
solution of conflicts which arise in the -daily operation of school systems
and which do not directly and sharply implicate’bagic constitutiomal values.
[Epperson v, rkansas, 89 S Ct, -266].

*

. ,
Finally, in ¥ood’ v@‘SfrthZand decided last year, Justice Byron White*~even while”
ruling in part “for the expelled students wrote:

'
—_— = -

f

It is not the role of the federal courts to set aside decisions of school
adminisfrators which the gourt-may view as lacking a basis in wisdom or com=—:"- -
passion. Public high school students do have substantive.,and procedural;
rights while at school. But Sec. 1983, (Civil Rights Act of 1871) does nét
extend the right to relitigate in federal court evidentiary questions arjising
in school disciplinary proceedings or the proper construction of school regu-
lations. The system’of public education that has evolved in this Nation relies .
necessarily upon the discretion and judgment ‘of school .administrators and school
board members, and Sec. 1983 was not intended :to be a vehicle for-federal court
correction of errors in the exercLse of that discretion which do not rise to
the level of Violations of specific\cqnstitutional'guarantees.\ GCitations omitted.).

[ - . . ”' . - ' .
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