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COMPULSORY STUDENT ATTENDANCE AND ILLEGAL ABSENTEEISH:
AN IRRESOLYAELE PROBLEM? LET'S.SEE!
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. . The ﬁrobl'em of* il1égal student absenteeism continues 'to be‘ a serious one

for many school administrators and other teaching staff members, particularly at
« the secondary level. In 1973 and again in 1974 the National Association of Secon-

dary S}:i'nool_Principals in its. annual membership pol1 on school organization and

curriculum rated poor-attendance as “the most perplexing student problem” by a rai_:io‘

of two to one'OVe: discipline, the second most frequently mentioned difficulty_ with

students.

Presently, an inordinate amount of time is spent by admimstrators and other

¥

personnal in managing the attendance s1tuation when one considers other tasks and

obligations of equal, if not of greater importance, worthy of our attention. A

L3

good example is the superviswn of instruction. Assuming a schoo'l year of 180 days,
health officials estimate thate “normal” absentee rate would be seven to nine days
for each student. Translated into perc‘entages,_ the expected rate would be four or
‘five percent per year. (Students who would exceed thi-s rate because of long-term
i11ness would amount to less than.one 'psei'cent per year of the total enrollment.) . .
Today, however, absentee rates of ten to fifteen percent are not uncommon. In some ’

urban schools, the rate exceeds thirty percent. (See The Practitioner, Yol. 1,

Ho. 1, NASSP; March 1975.) - .
%, This repart cites the fact that although abs_enteeism may be symptomatic of
g . an inadeciuate curriculum, analysis indicates that this is only one of many causes.'_ )
8 Many schools with broad and flexible progrems continue to face severe attendarice )
< problems.. Obvious'ly, increasing absenteeism has deep roots leading in many o

directions. The causes are personal as well as institutional. Contributing-to -
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peor attendance may be negative family attitudes, social forces, peer pressures,
econemic circumstances, home-school relationships, school $ize, student 2ge, and

health. Among the *new" causes cited for the dramatic growth of student absence

u—

are winter vacations, érosion of parental control, economic affluence, novel life-

styles, and a breakdown in court enforcément of attendance laws.

In the September 1975 NASSP Bu}qetin Ovwen B. Kiernan and B. Frank Brown

comment on this subsect Kiernan presents a brief but poignant historical sketch
of compulsory schooling dating back to the mid-lGOU;s and emphasizés the reasons
for such schooling from that period of time to the present. His position is that )
conpulsory schooling laws not only must be maintained but increased to age 18 in
order that the nation's students bé afforded opportunities to acquire competencies
prior to receiujngha high school diploma attesting to the acquisition of (1) func-

tional literacy in reading, writing, and speaking; (2) ability to compute including,

decimals and percentages; and (3) knowledae of the history and culture of the United .

’States, to include the coqcépts,and processes of democratic governance.

Kiernan cites Ehe need for school -districts to provide numerous viable
oﬁtigns to stu&énts,'espééially at the secondary level, as an atteth to remove the
custodia] natuéé of the secondary school. This would be done while simultancously
providing programs that would affbrd‘students&the opportunity to become rationzl
contributing memrbers po the society having acquired the skills and aptitude; to
meet the cpyplegities of contemporary 1ife. To abolish compulsory schooling past
age 14 would create multitudes of xggngl_unskilled, jdle young people unable to
acquire or mainiain gainful employment--a situation resulting in social dyhamite--
anJ thus *negate all previous attempts at schoo]%ng and their ability to become
productive citizens. . '

B. Frank Browr strongly bel1eves that the nation’s publ1c secondary schools

cannot "continue as custodial 1nstitut1ons and at ‘the same t1me.,excel (or even

. survive) dn the matter of teaching and learning..." and, subsequently, favors the '

lowering of compulsory attendance o age 14. He éj'tes three factors which in his
-2- ‘ , ]
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judgment makes custodianship impossible to admifister: (1) the earlier maturity of

) \'_. ’ : \ 7. .

wouth; (2) numerous legal and quaen-iegal rights extended to school-age young

people by the courts (especially the Tinker decision in which the Supreme Court
conferred constitutional rights‘on school cnildren); and {3) the change in attitudes
of youth toward authority. B. Frank Brown onservee that "compulsory schooling laws
are rarely enforced above ag; 14.. .and have gone the_rgute Of beriign neglect.”

Thic is his.most forceful dfgument for lowering the compulsory atteneance age--

"the fact that the law is not enforced and, as a consequence, students everywhere

’are flouting the law with full knowledge that noth1ng will happen to them...If youth

are to be brought up to understand citizenship, and have rGSpeet for the law, then ‘

" legislation relating to compulsory scheol attendance must be e1ther r1g1d1y en-

forced or abolished." ) _

There .certainly is merit in both«positions. [t is highly possible that the
secondary schools can get on wiph the bus;ness of teaching-and ]earnin;-~the evolu-
tion of due process procedures for students, maturation and attitudinal;éhanges
notwithstanding--if the schools and the communities in which they are part commit

themselves to developing thoughtfully and systeﬁatically various educational gptions

_‘conmensurate with the néeds of their students. At the same time compulsory attend-
-5, . -

ance statutes can and must be enforéed. Creative educational ontions will acknow-
ledge attendance requirements and will compensate for them by explicitly defining

14 +
program objectives and student requirements for satisfactory completion of the
&

program. -

%

The New Jersey Administrative Code Title 6:20-1.3 is very difinitive on the

matter of student attendance in publig schools relative to what constitutes a
kY .

"school day," a "day of attendance,” and "record of attendance.”
6:20-1.3 School attendance
(a) For purposes of school attendance 2 day in session shall be a‘day on

which the school is open and pupils are under the guidance and direction of a

. tcacher or teachers engaged infghe teaching process. Days on which school is

-3 v
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closeq‘fbr such reasons as holidays, teachers® institutes and inclement weather

ska11 not be confidered as days in session. T ’ ‘ “Q{
(b) A school day shall consist of not Tess than four hours of ?;tual school

work, exEtpt that in an approved k1ndergar»en one continuous session of 2 1/2 hours

m2y be considered as a full day. ‘ _
(c) An approvzd kindergarten shall mect the follawfng.requiréments:

l;_;EvgnyikjQnggartgn_teacﬁbr shall be prope}ly certified.

2. A balanced program in an approved facility with adequate equipment,

materials and supplies shall be provided each child. This prqgiam is‘t%_be de-

signed to meet the individual needs of every child and may include instruction in .

reading and othar subjects when it has been determinad that a child is ready for

i

such instruction by teacher of the class.
‘ Ny S
3. The maximum enrollment-fbrﬂany“kindergarten‘cTE?%’?ﬁéll be 25
pupils per teacher. The couhty superintendent of schools may'give permission to

increase the number in a room to any number he chooses provideé.another teacher, and

..auxiliéry teacher, or a teacher aide is employed full-time to provide for the

increased size.

*

(d) A day qf attendance shz11 be one in which a pupil is present for the
full day under the guidance- and direction of a teacher or teachers qﬁile school is
in sesgion. whenever over-crowded conditions make it necessary to hold two separate
sessions with a different group of pupils in each session a’pupil attending for
all of eithe;.session shall be fegardgd as havihq attended for the full day. An

excused absence for any rcason shall not be counted as a day of attendance in the

school register. e ' oL .

- ety

(e) A half-day class shall be considered the equivalent of a full day's

attendance only if in session for four hours or more, exclusive of recess Eﬁlbods

i

.or Tunch periods.

(f) An evening school session shall be congidered the equivalent of a half-

day class in the regular day school for students attending a mi ndmu of two or

. Fi
4
more hours. 'E;
. -4-
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length of the session shall be 5 matter of record in the school register. v

3 &
.

>, {9) A record of the attendance of all pupils on roll in 2 school register
shall be kept each day that school is in session by a teacher or other autherized
person. 1t shall be the duty of this person -to keep the attendance records accord-

-
v
L] rr

ind to these, rulgs and the specific instructions printed ‘in the school register,
/ L

p——

‘and if necessary, according to supplementary instructions issued from time to time

by the Commissioner.

X

{h} No.pupil_shall _be recorded as present.unless the school is in. segsion

I

and -the pupil or pupils so recorded are under the guidance and direction of a
taacher or tcachers in the teaching process. ) -
(i) A pupil shall be recorded as absent in the school (ggiéter when not in

attendance at a session Of the school while a member of the school, except pupils .
b ~

excusad due to religious holidays who shall be recorded as ektused.

~ ~{§)- A pupil—-shalt-be-recorded—as either-present, absant, or excused—for— -,

‘ religious obstrvance, every day the schoo?l is in session after he enters until the
date he is‘trahstrred to anothéﬁ‘school, transferred to a rﬁgister for, indjvfdual;? -

instruction an& training, or’officially leaves the 'school system.
{k) The Commissioner shall annually prescribe a list of religious. holidays’ 5 r

‘on which i shall be mandatory to excuse pupils for relig1ous observances upon the

wrotten request 51gned by the parent or person standing in loco parentis.

" {1) The mere presence of a pupil at rol} call ;hall'not be regarded as

-sufficient attendance foy compliance with these rules. 1In a two-session school a

-

pupil shall be present at least one hour dur{ng any school sessiont in order to be

recordéd as.present'fbr that session. In a gne-session school a pupil shall be i

prasent at least two -hours dug%ng any school session in order to be recorded as”
present for that session. This rule shall be construed to apply toiE%e occa51onal
individual pupil only and not to a class as a whole.

L4

register shall be recorded for one session only. In,;uch instances the time and
-
6

{m) In one~session schools the attendance of a]] pUp1ls on roll in a school

3
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Chapter 38 of Title 18A: Hew Jérsey Statutes Annotated_Sections 25 through
.4 - _‘
31 listed below, although very explicit, have nct been enforced in many regards.

Serious~consideration must be given by the schools, the Courts and thg Legislature

to the staigtory requirementshand their enforcement
ﬂ.J:S.A. lBA:BéEZE. Attendance required 6} children between six and 16:
. 'efceptions | © '
- Every pareﬁt-guardian-or-other-person-having custody and-control of a
ch11d between the ,ages of six and 16 yaars of age shall cause such child regularly

to atterd the public schools of the district or a day school:in which there is

L]

given instruction equawglent to that providad in the public schools for children

of simiTar grades and attainments or to receive equivalent instruction elsewhere

' »

than at school. ' N _ ,
Following are excerﬁts of historical notes of Court DéciSﬁohé upholding

the validity and application of this statue:
1. Validity ' . | -

The Cvmpulsory Education Law is not unconstt;ut1onal as v1olat1ve of

Ft’_

.Fourteenth Amengdment to fedar&l Constitution, Knox v. 9'Brien, 7 N.J. Super. 608,
. 72 A.2d 389 (1950). . ' ) .

Section 18: 14-14 (sce, now 18A:38-25, 18A:38- ZGlﬁwas leg1t1mate‘exer-
cise of police power of state and not infr1ngement of liberty guaranteed by Const1-
tution, Stephens v. Bongart, 189 A. 131, 15 N.J. Misc. 80 (1937) '

2. Construction and’ appl1cat1on :

. Tae relationship between child and school authoritiés is not voluntary ,

one but is compglled by law; child must attend school.and is subject to school

rules and d1sc1pl1nes, in turn school author1tjes are obligated to takg reasonable

precautiens for his safety and well-being. Jackson v. Hankinson, 5] N.J. 250,

t

"' 238 A.2d 685 (1968). | .

< - )
"Equivalent,"” within 18:14-14 (see, now, 18A:38-25, 18A:38-269 requiring
that children attend school or receive eﬁhivalent instruction elsewherg than at -

-6-
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schoel, ‘requires only slaowing of*academic equivalencyc, ot eqdiyalency of-social .
development derived from group education, and private tutoring or ho:ne educ_ation q
¥ be permitted, State v. Massa, 95 N.J. Super. 382, 231 A.2d 252 (1967). - o
l'he State's duty to educate-children is a matter of constitutional de-
mand which has been implemented by Legislature by»providing for public edueation of
every child within the State, Pingry Corp. v. Hillside TP ’ tﬁ N.J. 457 2J7 A. 2d
868 (1966). S e ST
The compulsory education statutes, 1mposing on parents absolute duty to
send to school children not physical ly or mentally disabled or receiving adequate . ,,
, private teaching, are penal in nature, and parents may be convicted as disorderly .
_ persons for ‘violation thereof. Everson\ Board of Ed of ‘Ewing l'p § 133 N. J L. 350,
A A4.A.2d 333 (1945) affirmed 67 S.Ct. 504,-330 U.S. 1, 91 L.Ed. 711 _ y

Compul sory educatwn is a matfe‘r_of public concern and’ legislat'ive

L3

* regulation and i,‘t- should be enforced so long as statutory requir:ements are reason-

able, subject to constitutional limitations. Id. ...

-

€ §

T, 3. Purpose of-law
., Purpose’of law requiring children®o attend school, or re.ceive..equi-‘
valent instr’ction. is tor ifsure education’ of 311 children, S e %f Massa, 95 N.J.
" Super. 382, 231 A.2d 252 (1967). ...
-7, Complaing | |
ln prosecut'ion of parent or guardian for bei'ng allegedly a"disorderly g
person in failing to cqmply with 18:14-14 (see. now, 18A:38-25, l%ﬂ.38-26) which

required that children between 7 and l6 regularly attend public school of district

or day school in which there were equivadent iristruction or receive equivalent

>
‘ instruction elsewherd than.at school, complaint “needed only. allege that defendant

as parent or guardian or other person ‘having custody and control did not cause -

child regularly to attend public school of district State.v. Vaughn 44 N. J 'le,L '

L

207 A.2d 537 (1965).
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9. Burdcn of propf L e . Q‘

’ L) * A.

e Parent charged with fail1ng)§c cause child to attend school has "burden .
to introduce evidence shew1ng.that alternative education was be1nn substi tuted and
if there is such evidence, ultimate burden of persuasion remains with State, State
“ vy, Massa, 95 H.J. Super. 382, 231 A.2d, 252 (1967) : . ‘

In prosecuticn of parent or guardian for being allegedly a d1soA§erly

< :

jereon in failing to comply with 18:14-14 (see, -now, 183:33-25,\18A.38-2§) re- o .
. quiring that child regularly attend<punlic school or day school in which there wars _
equivalent instrugtion or receive equivalent-instruction efsewhere than at school,
for defendant to prevail on basis of such except1ons there had to he introduced
‘ eV1dence from which it could be found that child attended equ1valent day schggl/or >
$ T that child received eguiva]ent instruction elsewhere,ethough_if there was sucgﬁ '

evidence, ultimate burden of persuasion remained with State, Staté v. Vaughn,- 44 .

N.J. 142, 207 A.2d 537 <(1965). .o . .

s . In prosecution of parent or guardian for being allegedly-a disorderly
s ° < w

© person in failing to comply with 18:14-14 (ses, now, 18A:38-25, 16A:38-26) which

'reguired that ch{ldrenfregularly attend public school or day school to which there ’w,

" was equivalent instruction or rece1ve-equ1valent instruction elsewhere than at

+ school, fbr defendant to prevail on basis of such except1ons there had ‘to be intro- ,/// )
duced evidence from.which it couldobe found that ¢hild attended equivelent day.-

school or that child received equivalent instruction e]eewhege, though if there was

Ll

such evidence, ultimate burden of persuasion remained with State. Id.
)

102 Exceptions i , N .

In  prosecution of parent dr guardian for be1ng allegedly a dkgprderly

¢ %

person in failing, te comply with 18:14-14 (see, now, 18A:38- 25, 18A: 38 26) which
required thatignldren between 7-and 16 regularly attend public school nf gistrict

or day school ‘in which there was equivalent instruct1on or receige equivalent in-
struction elsowhefe than ‘at school. State_was not required to prove alternative '

1

provisions introqﬁced by word "or" and it was incumbent upon the defendent‘if he
- " ’ - . "8" -

9 ' - .




~ T e e~
-sshould rely upon e1Iher of the excepfions to introduce ev1dence in _support ofathan . -
unless it appeared from\\ne State's,case, State v, Vaughn,,44 ﬂ J. 142, 207 A.2d
- 527 (1965)
i. J S.A. 18A:38-26. Days when attendance required; gxceptions
‘Such -regular attendance shall be during all the days and hours that the -
publ1c‘schools are in sess1on 1n the d1str1ct,\unless it is shown to the satisfac-
‘tion of the board of educat1on of the d1strfct that the- mental cond1t1on of the.
child 18 such that hﬁ cannot benef1t from instruction in the school or that the
bod1ly condition of ‘the child is such as to prevent his attendance at school, bﬁt L

)
hoth1ng htrezn shall be construed as perm1tt1nq ;he temporary or permanent exclusion -

from school ‘by_the board of efucation of any cictrict of any. child between the ages

-1of five and 20, except as oxplicitly otherwise prov1ded by Taw. L g ) g

_ b (H1stor1cal notes of Court Decisions same as N.J.S. A 18A:38- 25} SR | -

\g o N.J.S5.AC 18A;38-27. Truancy and Juven1l£ dellnquency oef1ned '
Any child between the-ages of sic and 16 years”whofsha]l repeatedly ée

- LN - .
absent from school’, and any child of such age found away_from school during s¢hool
hours whose parent, guardian or other person having charge and control of the child
1s undble to cause him to attgnJ school and any pupil who is, incorrigible, actually

vagrant, v1c1ous, or immoral in conduct, shall be deemed to" be, a juvenile celinquent .
. .

*.and shall be proceeded against as such.
“ ! . .. Motes of Decisions.
% | 1. Construction and application .
The compulsory education statués, imposing on- parents absolute duty to

send to school children not. physically or mentally d1sabled or receiving adequate -

pr1vatc teaching, are penal in nature, and parents may be convicted as disorderly

_persons for v1oTat1on thereof. Everson'v - Board of £d. of Ewing Tp., 133 MO.L. -

’ 350, 44 A.2d 333 (1945}, affirmed 67 S.Ct. 504, 330 U.S. l 91 L.ed. N, rehear1ng
\
denied 67 S.Ct. 962, 330 U.S. 855 91 L. Ed 1297. | ! : t '

Compulsory education is a mtter of public concern and legislative . .

L] L] &

-9- -
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%R ) shaii warn any -child V1oiating any of the proV1sions of thjs article and the parent, -
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' regu}ation, and 1t Should be enforced so long as statutory requirements are reason-

L d

. able,, sLbJe}t to constitutional ]imitations Id: _

» . The legisiature had conferred pouer ard authority upon Juvenile and
Domestic Relations Court to hear and determine issues condemned by 18: 14 14 (see

now, iSA-38-25 18A: 38-26) 18:14-15 (repeated). Stephens v. Bongarts 189 A. 131,

K
'

\ , _ .
15 N.J. ﬁisc 80 (]937] -, ) . ' Hﬁ{ |
' u&h/ .5.A: 184:38-28, Truaiits; return’ to parents or school

ﬂny attendahco officer who - shali find any child between six and 16 years

-”

of age who is truant from school, shall take the child and deliver him to the"

parent, guardian or other person hav1ng charge and _control .of .the -child; or- fo the .-

teache“gpf the schooi -which such child {s. lawfullx_:eggared to attend .
A . ~N J.S. A 18A 38=29. Marding and arrest of vagrants or habitual truanis
I . The attendance officer shali examine into all violations of this article,

3 1 ~ ?"

guardian or other person havinrg charge and. control of the ‘thild of the consequences
of the violation 1f persisted in, anc shal notify spch person in writing to cause '
the child to attend school within five days from the date on which notice is served,
and _r:eguiariy thereafter. The attendancej officer sha’ll have fu’ll police power to >
_ 'enforce,the provisicns of this articie and may arrest without warrant any vagrant .
child or habitual truant or any child who is habituaily incorrigibie'or who is
‘vicious.or immorafiin conduct or iilegaily absent from $chool.

. t H.J.S.A. 18A:38-30. Assistance of sheriffs, police officers, etc. ;

The sheriff and his officers and all poiice officers and constables

ahail assist attendance officers in the performance of their duties d

N J. S A IBA 38 3. Vio]ation of article by parents or guardians
! enalties
Co o ’ p iy
A parent, guarctan or other person having charge and cont.rol of a child

b

betheen the ages of sixﬁhxilﬁ years, who.shall fail to comply with any of the
prov1sions of this article relating ha his~duties, shall be deemed to be a disorderiy
person ands shalt be subjoct to a fine of not-more. than,$5 00 for the first offense

;‘1 - S ]f-i . "‘" .-

-

’ .- .
- .
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v and not more than $25 00 for each subéequent offense, in the discretioy of the
coyrt. ¥ .
".. wos L In any such proceed.ng. the summonS(iSSuing therein or in special "

cirvcumstances a warrant, shall be directed to the alleged dnsorder}y erson and’ E -

R
o / P —

the child. - - ST . L

e Following are excerpts of historicaf notes of Court Decisions upholding

.

" the validity and appljcation of this statue: P ': %

. o=
- f . L}

.. o8 Burden of pcoof "
A X

. ) R prosecution of* parent or guardian for being a]]eged]y a disorderly .
< person in failing to comply Hith 18 14-14 (see, now. 18A:38- 25, 18A:38-26) re-
qu;ring that chifdren between 7 and 16 ‘regularly attend;pUblie schooi”of district' [

or day school in which there was equivalant 1nstruction or rereive.equivalént . -
instruct}pn elsewhere than at school._State was,not required to prove_glternative,l_
_provisions introduceduﬁy word, "or" and it was incumbenf upon the defendant if he

should rely upon either of the exceptione to introduce evidence in support of the@

>

* . unless it appeared from the State s case. State v. Yaughn, 44, N.J, 142, 207 A.éd
837 (1965) - “‘ﬁ“ ‘

*

In'prosecution of parent or auardian for»being allegedly a disorderly

N

person in failing to ccmply. with 18:14- 14 {see, now, 184:38- 25; 18A:38-26) that

children regularly attend public school.or day school in which there was equivaleﬁf
| 1nstruct10n or receive equivalent instruction _€lsewhere than at school,: for def@hd-

aqﬁ to prevail on the basis of such exceptions there had to be 1ntr0duced evidence
" from which it cggﬁd be found that child- attended equivalent day_ school or that

child received equivalenf instruction elsewhere, though if there was such evidencet

-

uitimate burden of*persuasion remained with State Id. . . T
N.J.S.A. - 184:38-32. District and" county vocational school
. ‘ . Z o attendance” officers . C
7. o .For th purpose of enforcing the provision§ of th1S article, the board '

‘y

fof aducation. of cach school district and the board of education of each county

.l
” . . R

. N TV -,
' - - ‘o /.102'
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vocational school shall appoint a suitable number of qualified. persons—to-be———

designated &s attendance officers and shall fix their compensation; except that if
a county attendance officer or officers are appointed for any county, any district
board of eiucation of such county may be exempt from the appointment of a locel

attendance officer 1f such exemption is approved by the county superintendent

_Each_ggard sha 11, make rulas not_inconsistent with"the provisions. of th1s article

and subject to the approval of the comrissioner, for the government of the attend-

-

&

ance’ officers. L

N.J.S5.A. 18A:38~33. Tenuré of attendance officers incity S
districts T _ﬂ_~4f£5

R - o
» " e

The services of 2 all attendance o‘fice"s o. the publac schools of a city

'

'

-
b

.district-shall, after emp cvmant in such district for ong year. be under tenure '

during good behavior and efficiency and thcy shall not be dismis?ed or reduced in

oy

compensation except for inefficiency,” conduct unbecoming an officen. or other Just

wie !

.cause, and only Jdn the manner prescribed by sub-article B of article 2 of chapter 6

of th'ts‘ title. ) .

'

Fon -

— e ———— e — d —=

___ﬁ;ﬂ__ﬂd__g_‘,____ﬁRecently, in-Wiltham 9 Nheatleyl_et al., Board of Education-of - -
Burlington S.l. D 24~ 28. l974, the Commissioner of Education cited the statues

governing compulsory attendance l1sted above and emphasized the principle that

compulsory education in New Jersey is a matter of public concern and legislative

)

regulation and that it should be enforced so long as statutory requirements’are -

reasonagle and subject to constitutional limitations. Citing Everson v. .Board of

‘Education of Ewing TOwnship, 133 N.J.L. 350 (eg A. 1945), affirmed 330 U.S. 1, 675
ct. 504, 91 L.Ed. 711 (1947), ,rehearing denied 330 U.S. 855, 67 $.Ct. 962, .91 L., °
l29l, he'continued by observing thaththe State‘policy for compulsory attendance at
~school is of long standing and is in the public intgﬁest., ThefCommissioner upheld
the Burlington Board's pgsition that pupiloparticipation in all regularly scheduled'
classroom learning activities in each area of study” is essential in order for each
pupil_to receive the maximum benefits of a thorough educational program. He

12-
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furtaer observed at pp. 20 and 27 taat: ' . &

"Fraquent absences of pupf!s-f?om reqular classroom'learning oxX-
periances disrupt thgﬁcontinuity of -the instructional process, The
beaefit of regular classroon instruction is lost and cannot b2 antirely
regainad, avan Qy extra after-school instruction.’ éonsequently,'many

pipils who miss schoel fraquently experiance graat difficulty}in

aciiieving tha saxinum denefits of scicoling. Indead, many pupils in

these circumstances Afe able to achievz only mediocre success in their
’academic,progrcms. The sEhcol,cannot teach pupils who are not present.
The entire pracess of educﬁtijh requires a regular continuity of in-
str uct10n classroan particinatisn, learning zxpar1 nces, and study in,
order to reach th; gcal of maximum educational benefits for each indi-
vidual child. The'regulaf contact of tha pupils with one another in

¢ ) - ’ " P
the classroum and their participation in well-planned instructipnal“-
activity under the tutelage of a competent tacher are vital to tﬁis.

purncse. T4s is the well-gcstablished principle of educacion whicph

_undcrlics ar“’glves purposc to the requirement of compulsory scﬁooling
1n this and every cther state in the ﬁat1on

In the judgmcnt of the uommissionar, the Board's poliey.-of - pﬂrmitting- 4a;j-

=2

oupil absences for whatever reason up to 30 instances in each subject

matter class, imac es and impairs the State policy for conpulsory

-

SChJO]in” The length of the académic yaar for pupils ia the public
schools of this State averages approximately 182 days. Hiven such a
linited numbar. of school days for nupils, any local policy which con- o F
Jones excuses, oF encourages any absances by pupil$ constitutes a
derogation of the long-stanling State policy for compulsory and ﬁ;;i-
mum attanﬁancaiat school.  Tharefore, in the i;stant mtter, tha

- . .
Cormissioner finds and Jetermines that the portion of the doard's

aftendance policy which pcrmits punils "to be absent from each clais or
' C 13-
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subject mattdF cowrse ... in an academic year is ultra vives, and is
accordingly set_aside. ‘

The Commissioner‘is well aware that the Board's purpose in adopt-
Jpg the controverted policy was to sh1ft the responsibility for
classroom attendance t¢ the pupils and their parents. The CGmmis-

sionar is also aware that this Board and every other local beard of

‘education experiences difficulty in .enforcing compulsory_ attendance. -

-minimal skills to engage in various occupational functions.

requiremgnts, and that school administrators expend a great deal of
time and effort in this task. Notwithstanding these kinds of reasons,
the'public schools have the consistent ohligation to require that
their:pupils‘he present in school in order that'they may-be'tauoht

' ' The nolicy is for the benefit of the pupils, their parents, and the

community at large" ' -

. b
The ent1re concept of compulsory education is based on the idea that certain

- .,t

kinds of knowledge are required if one is to be capable of functioning in a complex

___syciety barring gertain physiological handicaps Theoretically, then- students

henefit from comoulsory schooling 1nasmuch as it provides them with the rudimentary

tools and 9eneral. knowleoge which are required for personal particjpation, and the -

sooiety benefits in that there is a reservoir of its members with at least certain

It is interesting to nota, moreover, that -the Conmissioner ouestioned'the .
awarding of passing grades to students whose absenteeism fron_the classes in .
questions vas significant. In most instances the absences were illegal inasmuch as
they resulted either fnmn unexcused class absences of truancy. In eight of nines
cases the Commissioner upheid the action of the school district although he .
directed it to discontinue its policy denying credit to any student absent from a
given codrse for thirty days or more. He ruled, in essence, that _Hy,policy
permitting students to refrain from attending classes or school for even one day
with the ekception of an approved alternat1Ve program of equivalent instruction is

-14- \ . )
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in violaticn of a;ist{nb)statutes and is, *hereforz, illegal.
* Implicit in the Wheatlay cese is a questioning of prfnciples set forth in -

Dawn Hinorics v. Board of Education of tha Town of Phillipsburg March 24, 1972 and

ar

Gustave ¥. Hermuth and Sylvia Hermuth v, Julius C. Bernstein, Principal of

Livingston High School, and Beard of Educaticn of the Township of Livingston, Essax

County, 1965 S.L.D. 121. In Minorics, supra, the Conmissioner observed that:

_hvﬁw#__,__+_d__s.Ashece_ex1sts_3nﬁtﬁeﬂscboolﬁsysten_sﬁgrading pol1cy—ardef1nite
‘and specific penalty inherent...in tha marking procedure -~ the zero
remains. .., and is averaged in with other _grades. There can be no*
doubt that the zero as awardcdlnere1n has the effect of a penalty
that dilutes. achiﬂve ent, and that, in some instances where thﬁre may
bé a few oasactive grades, the zero has a signif1cunt 1mpact on the

final grade,that a student may earn. The zero waighs the, record dcwn."

——$dmilarly, the case of Gustave M. Wermuth and Sylvia Hermuth v. JuTius C.

- Bernstein, Princjpal of Livingston High School, and Board of Education of the

Tawnsh{p of L?vingston, Essex Couﬁty; 1965 §.L.D. 121, the Commissioner was Te-

E

quested to consider such a use of zero, a use that had the effect:of lowering a ]
pupil's grade when routinely assigned for cisciplinary'reasons. In part, tha
thrust of the pet1t10n in that casc was: (at p. 125) '

against what 1is characterized as a system of penal discipline”
wnich counse’ has called a 'mandatory zero suspension system.'..."
Specifically, it was allageds » : co ‘
9'- ".:.that respondents imposed the ‘penalty of suspensiqn for
numeroas anJ varied breaches of the most minute detail of school

d1sc1plmne that teachers ara required to g1ve 'mandatory mark1ngs

" . of zere" while the pup11 is suspendéd and an arb1trary reduction in

the grade for th marking per1od for a certain rumber of stuch_ zeros:

that the pupil may hot take any action to eradicate the said Zero

&

..take examinations missed:'. . -

) ' °-1,5-“, _ . ’




It is noted Hare, "that the iﬂstan; matter, there is no.allegation that the
School System arbitrarily reduced grédes.when a "certain number" of #uthviéros were
received. However, similarly’with thg recitél, ante, in HYermuth, it is clear that
the mark of zero is mandatory when on certain sccasions, students enrolled in the
“School System are illegally absant frem school or susperded from the privilége of

school attendance. . )

It was to this latter circumstance that the Commissioner particularly

addressed himself in Wermuth, supra, when he cautioned that "marks and gkadés

should not ba used to 'serve disciplinary purposes.'” Specifically, in this

et 1

regard, he said, at page 128, in Wermuth: - : .
- © "...The use of marks and grades as deterrents or as punishment ‘
.o is Vikewise usually ineffective in producing the desired results and

iégéducationally not defensivle. -Whatever system of marks and grades

a schco] may- dev1se will have serious inherent l1m1tat10ns at best,

and it must not be further handicapped by attempt1ng to serve disci-
Plinqrft?urpésas,nlso. 'Attentioﬁ jsica]}edgtb the statemgnt of the * 3
Office of Secondary Education of the Mew Jersey ‘State Department of
Education in its publication 'Secondary School Bulletin,' Volume 20,

"

Mo.. 5 dated March 1961 and -entitled: “Suspension ani Drop60uts.‘...

<

3

. ,(Empha51s suppl1ed ) » ' _ :

Since it is clear that, 1n the 1nstant matter, the use of the mark,zatﬂ '

‘

- tﬂnded to we1ght the torm grade rece1ved anJ to weigh the record down, and since
such wexght1ng occurs only.when students are truant or are on suspen51on from the
privilege of school attendance, ‘the practice must be viewed as one of the kind the
Commissioner cautioned against in Wermuth: a practice that serves 'U1sc1pl1nany
“purposes.” As such, the Conmissioner holds that the practice is’ 1mprqper and

"o shou?d ve ferminated at the earliust pract1cable t1me ’
Findlly, the Comm1551oner re1terates his be]1ef that such a finding does
not prasent an erosion or Jimunition of the authority of the school, and he holds

6= -
17




that the expressions of Hermuth, supra, in this reoarJ, are equally appropos to the

c1rcumstanc:s_here;54 Azain, 1n thut Jecisiun. the Commissioner said, at page 128:
A _ . "...This enunciation of a philosophy with respect to suspension and
' . marks should not be interpretey as an érosion of eithér. the authority of
the school staff or of the desirability.of'maihtaining gooﬁ order and high.

standards of behavior in public schools. An effective school is an orderly

one and to be so it must operate unJcr reasonab}e_rules and regulations

__..‘

e “for pupil conduct.. Unacceptable behavior must bo restrained and discouraged
.and when necassary apgrOpriate deterents dnd_punishments must be employed
-for purposes of correction and to insure conformity.with desirable Standards
of coauucy Sush resu.ts are attained...by the great‘majority of school

" staffs through use of a variety of techniques adanted to the particular

¥

pupil and problem without having_to resort to frequent suspensions and

grade penalties...” . :

. The Commissioner further 1ssued a caveat to all local boards of education 1n

i

. the state in Hhcatley. supra. at 27 and 28 to review their policies and rules

+

_ regarding pupil attendance in order that such policies conform to the state policy

and also provide the most effEctive,methods of insuring maximum school attendance:

-

In particular, public school policies should. require that pupils completenassign-

ménts missed because of their absences, legal or 1llegal Nevertheless. tne
Comissioner appareatly questioneJ the ability of "averago" or "below average"
students to complete such assignments or derive much’ from any program of studies

if their attendance is 1nadequata. Implicit in Hheatley, supra, at 29 the Com-

1 missicner seems to suggest that a mark of zero may be given by a student's instructor

for work missed and not completed by the student after a reasonable amount of time

has elapsed and the student has made little or no attempt to complete missed work

{Emphasis added.) Such a step may not be deemed punitive as defined in MinﬁricsI

suprd and Wermuth, supra, provideq that students are admonished to attend classes
. T regularly, are given every opportunity to satisfactorily complete missed work, and
‘ " - . %
: . » R
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have the graJ1ng system clearly cxpln1ned to them and appliad to alnoaauaents in &
3ustif1aale mann r. One may further surmise.that such-a mark of zero may dlso be
given if an instructor can prove beyond question that the studant wantunly absents
himself from class for unjustifiable ;easans. Heverthaless, the burden of proqf
in whiéﬁ a mattar clearly gppears to be on the instructor an& other school éuthori-

ties. On page 29 in Wheatley, supra, the Commissicner observﬂs that .

.
e e e e

"PLt1t1qner E__ missed his Engl1sh IV class a total of f1fty “times \\\

Jur1ng the 1973-74 academic year. It is difficult to understand how th1s
pupil could have been grantsd a f1na] grade of "C" for this course when
- ,: he missed almost thirty percent of the classroom 1nstruct10n The pupil
should under these c1rcumstancns. either repeat the course or attend a
surmer school review session.”... s
’ “Pet1t1oner S_° missed her class in Ehglfsh IV a-stotal of th}rty-

aight t1mes, of which only nine wer2 excused absences, The fact that

she was granted a final grade of "D" is difficult to-comprehend. Credit
should not be granted for this course, in view of tha excessive number

g of unoxcused ausences of Petit1oner S__» and the Commissioner so hO]dSu

"-‘-.
X

- She also may either repeat the course or alse ‘cemplete an approved
-summer -school program-in English IVv."
Of crucial significance inthis case is the Commissioner's ruling in e

. Petitioner Z__'s case in Wheatley, supr2, at 30. She missed English v a total

of forty-two times and, of these, twenty-two were not excused. Her final grade in
Englisq IV was a "B". He observed that she had perfofmed significantly above
avécage in her schoolwork during the entire academic year. 1In view of the'fact
that her overall academic recqrd.disclosed that §he earned three final giades of
“A", and three final gradesﬁof "g", hp concluded that she was able to perform on a
superior ievel, and to make up ;chool assignment§ she had missed, even though

she had forty-two alLsences from that'claas. Ha, consequently, admoniqhed gpa

Burlington Board of Educaticn tu grant petitioner Z___ five credits for English IV
. ' -18- '
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and award her a diploma of graduatisa.
In essence tha Commissioper is agmonjishing any local board of education that

currently maintains a “perm1551v’“ attendance policy inconsistant with statutory
requiremants and, suusequently. this and cther similar rulings Which enables a
" student such as Petitioner Z___ to dérive maximum benefits that may accrue under

such a policy to change it. _Such students who "beat the system“ and 1n fact are

enrolled in a."COrTEspundence program of stud1es" should not bHe penaT“zed by the
denial 6f ccurse cred1t, the right to part1c1pate 1n graduat1on -ceremonies, or the
den1al of a diploma or other certificate of recogn1t1on. Consequently. the
Commissioner indiractly issues a caveat to all local boards of education to review
"their attendance policies and make certain that sueh poficies are consistent‘with
the Statutes and rulings governing student.attendunte in public schools. . ;

Following is a listing of specif%c recommtndations I consider to be of

.paramount 1mportance taward oroper enforcemant of compulsory attendance ragulatiens:

I. ;REC&tIENDATIO iS TO BE bONSIBERED AT THE STATE LEVEL: o
oy
A, N.J.5. A, 18A:38-27 -- Truancy and’ Juvenile Del1nquency Definede-- should
" be revised to clarify the responsibility of Students beyond the age of
16. .Definitions of "vicious" anJ “immoral"” conduct should-be_provided or
more specific language should be 1mplemented in this statute: '““ﬂ~whe_‘\

B. N.J.S.A. 18A:38-29 -~ warn1ng and arrest of vagrants or hab1tual truants --
should be updated and clarified by the state legislature defining the
specific police powers of attendance officers and relative te initial and.
subsequent offenders, Aga1n, the terms "vicious" and “immoral" conduct
should be subject to serious scrutiny by the legislator as to 1ts place

) -in this and other statutes.

C. #.J.S5.A, 18A:38-31 -- Violations: of art1cle by parents or guardians;
penal ties -- should be revised to specify the responsibilities of
parents and guardians in' having their children attend school regularly.
(Precise responsibilities should be delineated in the Administrative
Code.) Penalties should be revised from $5 to $15 for the f1rst offense
and not more than $100 for each subsequent offense. ...

’ \\ D. #.J.S. A 184:38-32 -~ District and county vocational school attendance ,
officers -~ should be revised to be more specific in defining the re-
sponsibitities of local, county and regional boards of elducation -in
ap ?o1nt1ng attendance officers. Minimum qualifications and responsi-
ities of such personnel should be standardized state-wide with
_ recommendations for attracting and keeping highly-competent individuals
for: such positions. This mgy be detailed in revised Administrative
' Code provisions. Such recommendations should te drafted by the State
- . . Department of Education in, collaboration with other educational- groups,

- ) -]9**20 - o
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including the llew Jersay School Boards Association. These should include
a suggested number of officers per student enrollmant in any Jistrict as
‘well as recommended terms and oond1t1ons of employment, including work
. day ami year. .

E. The State Department of Education in coTlaboration with other educational
organizations should prepare ap attractive brochure (in several languiges)

for state-wide distribution to all families of school-age children. - Such LT
distributicn may be facilitated by lccal boards of .education. This bro-

-chure should explain and ‘clarify compulsorj attendance statutes (follow-

jng revisions recommendad), commissioner rulings, decisions of the courts,

and ‘8xplicit responsibilities of parents and guardians. EFach section of

the brochure should have examples and quest1ons and ahswers that have

been raised {or may be raised) with regard to any item. We can no longer )
assume that every parent and legal guardian. know their responsibility an__ . ..
this regard. --

F. The State Legislature should establish procedures for the strict anforcé- *
ment of all statutes, inctuding expanding the function and services of
tunicipal and Juvenile and Domestic Relations Courts to effectively,
efficiently and quickly expedite truaq,y hearings .and payment of fines.

— This should: be given top- priority by the Legislature insofar as it is

: dﬁrectly relateJ te the pr1nc1ples of a "thorough and eff1c1ent" education.
« G..The State Departmeht of Education D1v1s1on cf Curriculum anu Instruction
should provide local scheol districts with a Directory of Alternative -
School Programs worthy of serious consideration for adoption and implenenta-
tion in each district. Such a Directory should provide actual models of
Alternative Schools, including philosophy, types of students served,
. curriculum, resources, funding,, contact persons, and so forth. Sufficient -
v copies should be provided for all administrative personnel.. ’

H. The Executive -Committee or/and the Boars of Goverfors 6f the New Jersey
Association of Secondary.School Pr1nc1pa1s should establish a "Compulsory
Attendance Committec” to>initiate an in-depth study of the retommendations
previously cited, as well as others from different sources, and establish
procedural guidelines for continual dialogue and action among these
institutions and@pgencies that are most apt to bring about desired changes. _

-

I1. RECOMMEMDATIONS 1O BE COﬂSIDERED'AT THE LOCAL LEVEL:.

A. As previcusly suggested, all 1ocal boards of education should adopt attend-
N ance regulations consistent with existing state regulations and decisions
. " -of the commissioner and the courts for implementation during the current
B year subject to revision consistent with state rulings.

- -\\\&\ Each local board of éducation should appoint a sufficient number of o
\\\ttendance officers to enforce the statutes. . A

E * C. Parents should be apprised of the district's attendance policy, the
philosophy for it, and efforcement procedures

D. School adm1 1straturs and other teaching staff members shouid make every
effort to determine the needs, interests, abilities, and aspirations
the students of ta\ir district and do whatever.is necessary via curricula
revision, creation of "schools within schools,” alternative education -

programs, and- so forth Yo accomnodate thetr clientele. A well-planned
\ 3 - ‘ .
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phblic relations ‘program mzy be vitdl to such an endeavor in many
districts during this period of scarce financial resources.

Special prOV1$1ons should be made for excent1onaﬁly bright or gifted
students having various learning disabilities relative to attendance

and other aspects of the traditional school structure. For example, an .
except1onallg’bright student who has consistently demonstrated excellence
in all’ academic areas may be given the option of assisting cther staff
members, assigned to a nursing or convaleseent home to work with- the™

aged or indigent, or to be of service in any one of many different areas
~of interest to him or her without being required to attend traditional
classes. Each situation should be handled accord1ngly following a review
of the circumstances with all interested parties. Alternative grading -

and evaluation practices should b2 adopted commensurate with the situation.

At the other end of the educational spectrum is that student who has had
a history of emotional, behavioral and academic-problems and has not been
able to function in-an academic settipng. After a559551ng the needs of
this” student a program appl1cable to this individual's situation should
be pursued, . ° .

Local govern1ng bodies should adopt ordinances govarn1ng their ch1ldren S
conduct in the community having discussed the reasons and intent with the
public. Such ordinances should hold parents legally responsible for the
action of their children and subject them to .stiff fines. This should be
the case especially in those .instances when serious m1sc0nduct of any”
nature dccurs during the days and hours in which $chool is in session and
the child should have-been_]n attendance but becausz of truancy or wanfon
IeaV1ng of the school's premises without authorization the child has en-
gaged in acts of vandalism, assault, violence, robbery, extort1on or. any
other illegal. and/or disrvuptive act.. “ e




